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I.  Introductory 

1.  Scope  of  Article. — In  jthis  article  it  is  intended  to  diecoss  the 
law  relating  to  grants  pf  excluunve  or  special  privileges  in  req>dot  of 
any  business  or  occupation  (except  as  hereinaftw  noted) ;  and  oil 
combinations,  .contracts  and  arrangements  designed  to  monopolize 
or  restrict  trade  or  commerce,  by  preventing  competition  or  otherwise, 
whether  in  violation  of  the  principles  of  the  eommon  law  or  the 
etatutee  commonly  known  as  "antitrast"  Ittws.  It  deals  with  the 
transactions  which  do  or  do  not  constitute  illegal  combinations;  the 
constitutionality  and  ooostraoticn  of  antitrust  laws;  subjects  in  respect 
of  which  toade  m^^     restrained  or  monopolized ;  and  all  incidental 
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mattei^,  such  as  the  rights  and  liabilities  inter  se  of  the  members  o# 
combinations,  their  liabilities  to  third  persons,  their  effect  upon  con- 
tracts, actions  for  damages  or  to  restrain  unlawful  combinations,  and 
proceedmgs  for  penalties  under  the  statutes.  Among  the  :^ated 
matters  which  ere  treated  elsewhere  are  certain  exclusive  privileges 
by  virtue  of  the  grant  of  franchises,*  or  licensee;"  the  monopolistic 
rights  of  authors,  inventors,  and  the  owners  of  trademarks ; '  the 
detailed  consideration  of  what  are  technically  known  as  contracts  in 
ree^raint  of  trade  in  the  various  uses  of  that  term,^  and  the  criminal 
aQ>ect  of  combinationB  in  restraint  of  trade  as  coDq>iractes,  except 
in  proceedings  under  the  antitrust  statutes  * 

2,  Definitions. — ^In  its  broadest  meaning,  "monopoly"  signifies  the 
sole  power  of  dealing  in  an  article,  or  doing  a  specified  thing,  either 
generally  or  in  a  particular  place.*  In  its  original  and  strict  sense, 
it  meant  an  allowance  by  the  king  to  a  particular  person  or  persona 
of  the  -sole  buying,  selling,  making,  working  or  vmng  of  anything 
whereby  the  subject  in  general  is  restrained  from  the  freedom  of  manu^ 
facturing  or  trading  which  he  had  before.'  Inasmuch,  however, 
as  other  acts  and  methods  subsequently  adopted  in  the  prosecution 
of  trade  and  commerce,  though  they  did  not  constitute  monopolies 
in  the  above  sense,  yet  were  thought  to  produce  certain  evil  conse- 
quences incident  to  monopoly  ri^te  as  (ndginaUy  granted  by  the 
crown,*  the  term  has  in  modem  times  acquired  a  much  broader 

1.  Se«  Bbii>qes,  vol.  4,  p.  192;  Ca-  S:  Ot.  652,  28  U.  S.  (L.  ed.)  685; 
TTALS,  vol.  4,  p.  446;  Corporations,  United  States  v.  E.  C.  Knig;ht  Co.,  156 
vol.  7,  p.  1;  FiRBisa,  vol.  U,  p.  912;  U.  S.  1, 15  S.  Ct.  249,  39  U.  S.  (U  ed.) 
Trahchisks,  voL  12,  p.  172,  and  other  325;  Standard  Oil  Co.  v.  United  States, 
specific  titles.  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S. 

2.  See  generally,  Licsnses,  vol.  17,  (L.  ed.)  619.  Ann.  Caa.  1912D  734, 
p.  470.  See  also  Attorkeys  at  Law,  34  L.R.A.(N.S.)  834;  United  Shoe 
vol.  2,  p.  940  et  seq.;  Intoxicatiho  Machinery  Co.  v.  La  Chapellei  212 
Ijquors,  vol.  15,  p.  294  et  aeq.,  ancl  Mase.  467,  99  N.  E.  289,  Ann.  Caa. 


3.  See  COPTMOHT,  vol.  6,  p.  1093;  Trade,  107  Minn.  506,  121  N.  W.  395, 
PATIMTS;  Tbadeuabks,  Teudk  Nakbs  23  L.R.A.(N.S.)  1260;  State  v.  Asso- 
AifD  Untaib  Coupeiitioh.  ciated  Press,  159  Mo.  410,  60  B.  W. 

4.  See  COimuOTS,  vol.  6,  p.  786  at  91,  81  A.  S.  R.  368,  51  L.B.A.  161; 
«eq.  Harris  v.  Com.,  113  Ya.  746,  73  S.  E. 

5.  See  Gonspibact,  toL  pp.  1071,  561,  Ann.  Cas.  1913E  697,  38  L.RA. 
1085.  (N.S.)  458;  Charleston  Natural  Gas 

6.  San  Diego  Water  Co.  v.  San  Co.  v.  Kanawha  Natural  Gas,  etc.,  Co., 
Diego  Flume  Co.,  108  Cal.  549,  41  Pac.  58  W.  Va.  22,  50  S.  E.  876,  112  A. 
495,  29  L.E,A.  839;  State  v.  Kastem  .S.  R.  936,  6  Ann.  Caa.  154;  Atty.- 
Coal  Co.,  29  R.  I.  254,  70  Atl.  1,  132  Gen.  v.  Adelaide  Steamship  Co.,  [1913] 
A.  S.  R.  817,  17  Ann.  Cas.  96;  State  A.  C.  (Eng.)  781,  Ann.  Cas.  lfll4A 
V.  Central  Lumber  Co.,  24  S.  D.  136,  417. 

323  N.  W.  504,  42  L.R.A.fN.S.)  804.  8.  Standard  Oil  Co.  v.  United  States, 

7.  Butchers' Union  Sraughler-House,  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  8. 
■etc.,  Co.  V.  Crescent  City  Live-SUck  fL.  ed.)  619,  Ann.  Cas.  19121)  734, 
Landing,  etc.,  Co.,  Ill  U.  S.  746,  4..Ti  L.R.A.(N.S.)   834;  Atty.-Gen.  v. 


other  specific  titles. 
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ma^timg  and  iB  used  to  denote  a  Cfanbination,  organimtiou  or  eaUty 
so  extenedve,  exclusive  and  unified  that  its  tendency  is  to  prevent 
eompetitioa  in  its  comprehensive  sense  with  the  consequent  power 
to  control  prices  to  the  public  harm.*  It  is  considered  that  a  monopoly 
exists  whenever  all  or  so  nearly  all  of  an  article  of  trade  or  com* 
merce  within  a  community  or  di^Ct  is  brought  within  the  hands 
of  one  man  or  set  of  men  as  practocally  to  l»ing  ih»  handling 
production  of  the  commodity  or  thing  within  such  single  control, 
to  the  exclusion  of  competition  or  free  traffic  therein.  Strictly  speak- 
ing, anything  less  than  this  is  not  a  monopoly.  It  has  been  said 
that  a  monopoly  of  trade  embraces  two  eesentifd  elements:  (1)  The 
acquisition  of  an  exclusive  right  to,  or  the  esdneive  eont»d  of,  that 
trade;  (2)  the  exclusion  of  all  others  from  that  right  and  contarol." 

$.  Historical. — Monc^oly  grants,  by  letters  pat^t  from  the  crown, 
conferring  upon  individuals  or  a^ociations  the  eselusive  xig^i  to 
produce  or  trade  in  specified  artides  of  commerce,  were  frequent 
in  medieval  England,'*  but  so  far  as  the  courts'  were  concerned 


Addaide  Steamship  Co.,  [1913]  A.  a  834,  18  A.  S.  B.  843,  9  L.E.A.  33^ 

(Eng.)  781,  Ann.  Cas.  1914A  ^7.  Monongabela  River  Consol.  Coal,  ete.. 

And  see  infra,  par.  3,  17.  Co.  v.- Jntte,  210  Pa.  St.  288,  69'AtL 

9.  United  Shoe  Macfaineiy  Co.  v.  La  1088,  105  A.  S.  R.  812,  2  Ann.  Cas. 
Chapelle,  212  Mass.  467,  99  N.  E.  289,  951;  State  v.  Eastern  Coal  Co.,  29  B. 
Ana.  Ceb.  1913D  715;  State  t.  Fire-  I.  254,  70  Aa  1, 132  A.  S.  B.  817  aad 
men's  Fund  Ins.  Co.,  152  Mo.  1,  52  S.  note,  17  Ann.  Cas.  96;  Walter  A.  Wood 
W.  695,  45  L.B.A.  363;  Walter  A.  Mowinp,  etc.,  Co.  t.  Omnwood  Ht^rd- 
Wood  Mowing,  etc.,  Co.  v.  Greenwood  ware  Co.,  75  S.  C.  378,  55  S.  E.  973, 
Hardware  Co.,  75  S.  C.  378,  56  8.  E.  9  Ann.  Cas.  902;  State  t.  Central  Lnm- 
973,  9  Ann.  Cas.  902.  ber  Co.,  24  S.  D.  136,  123  N.  W.  504, 

10,  National  Fireproofing  Co.  v.  42  L.R.A.(N.S.)  804;  Charleston  Nat- 
Mason  Bnilders'  Ass'n,  169  Fed.  269,  nral  Qas  Co.  v.  Kanawha  Natural  Qaa, 
94  C.  C.  A.  535,  26  L.B.A.(N.S.)  148;  etc.,  Co.,  58  W.  Va.  22,  50  S.  E.  876, 
Tosoaloosa  Ice  Mfg.  Co.  t.  Willianui,  112  A.  S.  B.  936,  6  Ann.  Cas.  154; 
127  Ala.  110,  28  So.  669,  86  A.  S.  B.  Pocahontas  Coke  Co.  v.  Poi^atan 
125,  50  L.R.A:  175;  Herriman  t.  Men-  Coal,  etc,  Co.,  60  W.  Va.  508,  56  S. 
cies,  115  Cal.  16,  44  Pac.  660,  46  Pae.  El.  264,  116  A.  S.  R.  901  and  note,  9 
730,  56  A.  S.  R.  82,  35  UR.A.  318;  Ann.  Cas.  667,  10  LR.A.(N.S.)  268; 
Grogan  v.  Chaffee,  156  Cal.  611,  106  Atty.-Gen.  v.  Adelaide  Steamship  Co., 
Pac.  746,  27  L.RJi..(N.S.)  395;  Over  [1913]  A.  C.  (Eng.)  781,  Ann.  Caa. 
T.  Byram  Foundry  Co.,  37  Tnd.  App.  19l4A  417.  And  see  infra,  par.  U, 
452,  77  N.  E.  302,  117  A.  S.  R.  327;  129,  148. 

United  Shoe  Machinery  Co.  t.  La  '  II.  tJnited    States  Trans-Missouri 

Chapelle,  212  Mass.  467,  99  N.  E.  289,  Freight  Ass'n,  58  Fed.  58,  19  U.  S. 

Ann.  Caa.  1913D  715;  Richardson  v.  App.  36,  7  C.  C.  A.  15,  24  L.R.A.  73, 

Buhl,  77  Mich.  632,  43  N.  W.  1102,  reversed  on  another  point  in  166  U.  S. 

6  L.R.A.  457;  Atty.-Gen.  v.  National  290,  17  S.  Ct  540,  41  U.  S.  (L.  ad.) 

Cash  Register  Co.,  182  Mich.  99,  148  1007. 

N.  W.  420,  Ann.  Caa.  1916D  638;  Peo-  12.  Standard   Oil   Co.   v.  United 

pie  V.  North  River  Sugar  Refining  Co.,  States,  221  U.  S.  L  31  S.  Ct.  502,  55 

64  Hun  354,  355,  3  N.  Y.  S.  401,  7  U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D 

N.  T.  S.  406,  2  L.BJL  33,  6  L.R.A.  734,  34  UB.A.(N.S.)  834;  State  v.  Du- 

SSe,  aiBrmed  121  N.  T.  682,  24  N.  B.  Inth  Board  of  IMe,  107  Minn.  606^ 
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tiiey  had  always  regarded  monopolies  as  contrary  to  the  spirit  and 
policy  of  the  common  taw.  The  principal  evild  which  led  to  pablio 
outcry  against  monopolies  and  to  the  final  denial  of  the  power  to 
make  them  were  the  power  whieh  the  monopoly  ^ve  to  the  tme  who 
enjoyed  it  to  fix  the  price  and  thereby  injure  the  pnldic;  the  powdr 
which  it  engendered  of  enabling  a  limitation  on  production;  and 
the  danger  of  deterioration  in  quality  of  the  monopolized. article  which 
it  was  deemed  was  the  inevitable  resultant  of  the  monopolistic  con- 
trol over  its  production  and  sale.  Monopolies-  were  also  thought  to 
tend  toward  the  impoverishment  of  labor."  In  the  famous  'H!3aS6  of 
file  Monopolies"  Sir  Edward  Ooke  declared  that  a  grant  from  the 
orown  of  a  monopoly  was  Toid  at  common  law  as  being  incompittible 
with  the  English  constitution,  and  this  ruling  was  subeequenitly 
adc^ted  by  the  statute  of  monopolies,  which  declared  prior  monopoly 
grants  void  ^nd  no  longer  of  effect,  and  regulated  the  right  of  the 
crown  to  create  them  for  fiie  futore.^^  But  though  monopolies  by 
grant  came  thus  to  be  regarded  as  unlawful,  it  is  remarkable  that 
nowhere  at  common  law  can  there  be  found  a  prohibition  agaimt  tiie 
creation  of  a  monopoly  as  such  by  an  individual.  However,  as  it  was 
considered,  at  least  so  far  as  the  neoesaaries  of  life  were  concerned, 
that  individuals  by  the  abuse  of  their  right  to  contract  might  be 
able  to  usurp  the  power  arbitrarily  to  enhance  prices,  one  of  tlie 
wrongs  arising  from  monopoly,  it  came  to  be  that  laws  were  passed 
relating  to  offenses  such  as  forestalling,  regrating  and  engrossing  by 
which  prohibitions  were  pUced  upon  the  power  of  individuals  to 
deal  under  such  circumstances  and  oonditiont  aa  to  give  rise  to  the 
presam^tion  of  an  intent  to  in|an  othwa  tiaongh  tha  means;  for 
inatuie^  of  a  monopoilistie  inN«ase  of  prioas.^*  .But  a^  tbe  principal 
wrong  whioh  it  was  deemed  would  laault  from  mDnopoly,  that  ia,  an 
enhancement  of  Uto  price,  was  theaakne  wrong  to  whioh  it  waa  thought 
(he  prohibited  aogNasment  would  g^va  riaa,  tfc  «ame  to  paaa  fjbat 

m  N.  W.  395,  33  L.R.A.(N.SO  1260;  31  8.  Ct  608,  66  U.  8.  (U  ed.)  619. 

Harris  v.  Com.,  113  Va.  746,  73  S.  K  Ann.  Caa.  1912D  734,  34  LllJL.(N.S.) 

561,  Add.  Cas.  1913E  597,  38  L.B.A.  834;  People  v.  Chicago  Gas  Trust  Co., 

(K.S.)  468;  Charleston  Natural  Gaa  130  lU.  268,  22  N.  £.  7M,  17  A;  8.  B. 

Co.  T.  Kanawha  Nataral  Gaa,  etc.,  Co,  319,  8  JLB^A.  497  and  note;  State  v. 

58  W.  Va.  22,  60  S.  B.  876,  112  A.  Ouluth  Board  o£  Trade,  107  Uinn.  606, 

8.  R.  936,  6  Ann.  Cas.  154;  Atty.-Gen.  121  N.  W.  395,  23  L.R.A.(N.S.)  1260; 

T.  Adelaide  Steamship  Co.,  [1913]  A.  Hams  v.  Com.,  113  Ya.  746,  73  S.  E. 

C.  (En?.)  781,  Ann.  Caa.  1914A  417.  Ann.  Cas.  1913E  6W,  38  L.H.A. 

13.  State  T.  Standard  Oil  Co.,  49  (K.B.)  468;  Charleston  Katnral  Gaa 
Ohio  St.  137,  30  N.  £.  279,  34  A,  8.  Co.  t.  Kanawha  Natural  CNts,  ete.,  Co., 
R.  541,  16  L.R.A.  146,  58  W.  Va.  22,  50  S.  E.  876,  112  A. 

Note:  2  L.R.A.  34.    *  S.  R.  936,  6  Ann.  Cas.  154;  Atty.-Gen. 

14.  Sladf^ter-House  Cases,  16  Wall  f.  Adelaide  Steamship  Co.,  [1913]  A. 
36,  21  U.  S.  (L.  ed.)  394;  Standard  C.  (Eng.)  781,  Ann.  Cas,  m4A  417. 
OU  Co.  r.  United  States,  221  U.  S.  1,     16.  See  infra,  par.  99. 
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moiu^ly  aad  engrosBing  were  regarded  as  virtuaUy  one  oud  the 
same  thing.  In  other  words,  the  prohibited  act  of  engrosaing  because 
of  ite  inevitable  accomplishment  of  one  of  the  evils  deemed  to  be 
ei^^dered  by  monopoly  came  to  be  referred  to  as  being  a  monopoly 
or  constituting  an  attempt  to  monopolize.  And  by  operation  of  the 
mental  process  whinh  led  to  conndering  as  a  monopoly  acts  which, 
although  they  did  not  constitute  a  monopoly,  w^e  thought  to  pro- 
duce some  of  its  baneful  effects,  so  also  because  of  the  impediment 
or  burden  to  the  due  course  of  trade  which  they  produced,  such  acts 
came  to  be  referred  to  as  in  restraint  of  trade.^*  In  this  coimtry  also 
the  acts  from  which  it  was  deemed  there  resulted  a  part  if  not  all  of 
the  injurious  consequences  ascribed  to  monopoly  came  to  be  referred 
,to  as  a  monopoly  itself.  The  dread  of  monopoly  as  an  emanation  of 
.  governmental  power,  while  it  passed  at  an  early  date  out  of  mind  in 
this  country,  as  a  result  of  the  structure  of  our  government,  did  not 
serve  to  assuage  the  fear  as  to  the  evil  consequences  whicli  might  arise 
from  the  acts  of  individuals  producing  or  tending  to  produce  the  con- 
sequences of  monopoly.  It  resulted  that,  treating  such  acts  as  amounV 
ing  to  monopoly,  sometimes  constitutional  restrictions,  again  legislative 
enactments  or  judicial  dedsions,  served  to  enforce  and  illustrate  the 
purpose  to  prevent  the  occurrence  of  the  evils  recognized  in  the 
mother  country  as  consequent  on  monopoly,  by  providing  against 
contracts  or  acts  of  individuals  or  combinations  of  individuals  or 
corporations  deemed  to  be  conducive  to  such  results.^'  The  detail* 
of  Uiis  process  are  more  fully  shown  in  connection  with  the  discuanon 
of  particular  topics  hereafter. 

4.  Gaaend  Public  Poliey  tovard  KonopoUea.— Modem  economic 
development  has  served  to  modify  some  of  the  earlier  conceptions 
r^arding  certain  phases  of  monopoly  and  restraint  of  trade.^*  Thos, 
mdnopoly  is  sometimes  permitted  to  ud  the  government  in  carrying 
on  a  great  public  enterprise  or  public  work  under  governmental  con- 
trol, in  the  interest  of  the  public,  or  the  performance  of  various  other 
pubUc  functions.^'  Monopolies  in  trade  or  business  in  this  country, 
however,  are  generally  denounced  as  odious,  intolerable,  and  contrary 
to  public  policy  and  common  right.  They  are  regarded  as  repugnant 
to  the  spirit  (rf  our  government  and  institutions,  and  are  frequently 
forlndden  by  constitutional  as  well  as  Statutory  enactment  Indeed, 

16.  Standard  Oil   C&  v.  United  17.  Standard  Oil   Co.  t.  United 

States,  221  U.  8.  1,  31  S.  Ct  502,  66  States,  221  U.  S.  1,  31  S.  a.  502,  55 

U.  S.  (L.  ed.)  619,  Aiuu  Caa.  1A12D  U.  8.  (L.  ed.)  619,  Ann.  Gaa.  1912D 

734^  84  LJl.A.(N.S.)  834;  State  v.  734,  34  UR.A.(N.8.)  834. 

Eastern  Coal  Co.,  29  E.  1  Si64»  70  AtL  18.  Standard   On   Co.  v.  United 

L  132  A.  8.  B.  817  and  note,  17  Ann.  SUtea,  221  U.  S.  1,  31  8.  Ct  502,  55 

Caa.  96;  Haxxia  v.  Com.,  113  Va.  746,  U.  S.  (In  ed.)  619,  Ann.  Caa.  1912D 

73  S.  £.  561,  Ann.  Cas.  1913E  597, 38  734,  34  L.R.A.(K.S.)  834. 

Ii.R.A.(N.S.)  458.  19.  See  infra,  par.  6  et  aeq. 
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as  the  term  is  g^erally  employed,  injury  to  the  pubtio  is  implied 
from  its  use.***  MoiK^ly  is  said  to  be  destructive  of  individual  rights, 
and  of  that  free  competition  which  is  the  life  of  buobaessi  and  it 
revivfis  and  perpetuates  one  of  the  great  evils  which  it  was  the  object 
of  the  fromers  of  our  form  of  government  to  eradicate  and  prevent. 
It  is  alike  destructive  to  both  individual  enterprise  and  individual 
prosperity,  whether  conferred  on  corporations  or  individuals^  and 
therefore  public  policy  is,  and  ought  to  be,  as  well  as  public  sentiment, 
against  ik* 


5.  In  General. — The  prohibitions  contained  in  the  case  of  the 
monopolies  and  the  statute  of  monopolies  were  directed  at  the  creation 
of  monopolies  by  grant  from  the  crown,  as  b^g  contrary  to  the 
principles  of  the  common  law.*  There  was  nevei;  any  doubt  as  to  the 
authority  of  Parliament  to  change  or  modify  the  common  law,  smd 
the  Parliament  of  Great  Britain,  representing  the  people  in  their 
legislative  functions,  and  the  legislative  bodies  of  this  country,  have^ 
from  time- immemorial  to  the  present  day,  continued  to  grant  to 


80.  Bienville  Water  Supply  Co.  t.  599,  137  A.  S.  B.  390  and  note,  30 

Mobile,  186  U.  S.  212,  22  S.  Ct.  820,  46  L.R.A.(N.S.)  973;  Richardson  v.  Buhl, 

U.  8.  (L.  ed.)  1132;  San  Diego  Water  77  Mich.  632,  43  N.  W.  1102,  6  L-HjV. 

Co.  T.  San  Diego  Flmne  Co.,  108  Cal.  457  aAd  note;  People  v.  North  River 

549,  41  Pae.  406,  29  L.B.A.  839;  Con-  Sugar  Refining  Co.,  54  Hu  354,  B 

floxs  T.  Connolly,  86  Conn.  641, 86  Atl.  N.  Y.  S.  401,  7  N.  Y.  S.  406,  2  L.R.A. 

600,  46  LJl.A.(N.S.)  564;  State  v.  33  and  note,  5  L.R. A.  386,  affirmed  121 

Central  of  0«oigia  R.  Co.,  109  Oa.  N.  Y.  582,  24  N.  E.  834^  18  A.  S.  B. 

Tie,  35  S.  E.  37,  is  L.B.A.  351;  Huda-  843,  9  L.B.A.  33;  Lnfkin  Bnle  Co.  v. 

peth  V.  Hall,  113  Ga.  4,  38  S.  E.  358,  FringeU,  67  Ohio  St.  596,  49  N.  E. 

84  A.  8.  a  200;  Brown  v.  Jacobs'  1030,  63  A,  S.  B.  796,  41  L.R.A.  185; 

Pharmacy  Co.,  115  Qa.  429,  41  S.  E.  Oakdale  Mfg.  Co.  v.  Garst,  18  B.  I. 

553,  00  A.  S.  R.  126,  57  L.R.A.  547 1  484,  28  Atl.  973,  49  A.  8.  B.  784,  2S 

People  V.  Chicago  Gas  Trust  Co.,  130  L.B.A.  839;  Pocahontas  Coke  Co.  v. 

m.  268,  22  N.  E.  798,  17  A.  S.  R.  319,  Powhatan  Coal,  etc.,  Co,  60  W.  Va. 

8  L.B.A.  497  and  note;  Harding  v.  508,  56  S.  E.  264,  116  A.  S.  R.  901,  9 

American  Glucose  Co.,  182  111.  561,  55  Ann.  Cas.  667,  10  L.R.A.(N.S.)  268; 

N.  E.  577,  Z4  A..  S.  B.  189  and  ifote,  Note:  4  L.B.A.  6m 

64  L.B.A.  739;  Beeves  v.  Deeorah  And  see  infra,  par.  5,  «,  17. 

Farmers*  Co-operative  So<i.,  160  la.  1-  Harding  v.  American  Glucose  Co., 

194,  140  N.  W.  844,  44  L,B.A.(N.S.)  82  111.  651,. 56  N.  E..577,  74  A.  S.  R. 

1104;  In  re  Lowe,  54  Kan.  757,  39  Pac.  !89  and  note,  64  L.R.A.  738;  Ander- 

710,  27  L.B.A.  546;  Anderson  v.  Jett,  son  v.  Jett,  89  Ky.  375, 12  8.  W.  670, 

89  Ky.  375,  12  S.  W.  670,  6  L.B.A.  6  L.R.A.  390;  Ridiardson  v.  Buhl,  77 

390;ClemoQ8v.  Meadows,  123  Ky.  178,  Mich.  632,  43  N.  W.  1102,  6  L.R.A.' 

-  94  S.  W.  13, 124  A.  S.  R.  339,  6  UR.A.  457. 

(N.S.)  847;  Merchants'  Ice,  etc,  Co.  Notes:  2  LJtJL  34:  8  LJLA.  500. 


H.  MovopOLUB  Cbbatib)  by  Law. 


VtdidUy  and  Effect  of  Orant 


T.  Bohrman,  138  Ky.  630,  128  S.  W. 
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peraoiu  and  corporatioiis  exclusive  privileges,  privileges  denied  to 
other  dtiiens,  privileges  which  come  within  any  just  definition  of  the 
word  "monopoly,"  and  the  power  to  do  this  has  never  been  denied, 
unless  some  restraint  in  its  eiercrae  is  found  in  the  constitution  of 
the  particular  state  or  of  the  United  States.'  The  inquiry  as  to 
monopolies  gmited  by  legislative  action,  ther^ore,  is  largely  con- 
cerned with  whether  any  express  or  implied  prohibition  baa  been 
placed  on  such  grant  by  the  sovereign  or  superior  power  in  tiie  state.* 
6.  Constittttional  Limitations.— The  constitution  of  tho  UmtAd 
States  does  not  prohibit  monopolies  in  toxma,  and  it  is  well  settied 
that  the  legislature  of  a  state,  unless  interdicted  by  a  provision  in  the 
state  constitution,  may,  in  the  legitimate  exercise  of  its  police  power, 
grant  a  monopoly  in  tile  carrying  on  of  a  trade  or  occupation,  with- 
aut  ^olating  the  provisions  of  either  the  13th  pr  the  14th  amend- 
ment to  the  federal  constitution.'  On  the  other  hand,  a  monopoly 
lawfully  granted  by  statute  in  the  exei'cise  of  the  police  power  may 
subsequently  be  abolished  before  the  expiration  of  the  time  originally 
limited  ^r  such  mo^lopoly  to  endure,  without  impairing  the  obliga- 
tion of  a  contract  in  violation  of  the  constitution  of  the  United 
State^,  even  (hough  the  mohbpoly  be  of  great  value  and  large  amounts 
of  money  have  been  invested  in  reliance  on  it;  for  it  cannot  be  per- 
mitted \haX  a  state  legislature  sell  and  bargain  away  the  police  power 
of  the  state  as  if  it  were  a  mere  privilege  to  be  dealt  with  at  pleasure  * 
Tha  (iofnstitutiona  6f  most  of  the  states  of  the  Union  provide,  in  one 
form  or  another,  against  the  granting  of  exclusive  rights  or  privileges 
to«  individuals  or  private  corporations.'  In  some,  monopolies  and 
fecial  or  exclusive  rights,  privileges  and  immunities  aze.  forbidden 
in  terms,*  and  monop^i4ft  theretofore  granted,  whether  contained  in 

5.  Slaiu^ter-Hoase  Cases,  16  WaU.  As  to  thia  power  of  the  state  or  its 
36,  21  n.  S.  (Ij.  ed.)  394.  agencies  to  revoke  or  impair  exclusive 

4.  See  infra,  par.  6  et  seq.  riglits  to  supply  a  given  municipj^ty 

6.  Slaughtar-Honse  Cases,  16  WaU.  with  water,  gas,  etc.,  see  I^KcmsKS, 
36,  21  V.  S.  (L.  ed.)  394;  Bntdiera'  vol.  12,  p.  207  et  seq. 

TTnion  Siaoghter-Hoase,  etc..  Go.  v.  And  see  CONSTrnmOKAii  Liw,  voL 

Crescent  City  live-Stock  Landing,  etc.,  6,  p.  337  et  seq. 

Co.,  Ill  U.  8.  746,  4  S.  Ct.  652,  28  7.  Note:  1  Ann.  Cas.  847. 

a  S.  (L.  ed.)  585:  Olsen  v.  Smith,  195  8.  Butchera*  Union  Slaughter-HooBe, 

V.  8.  332,  26  S.  Ct  52,  49  IT.  S.  (L.  etc.,  Co.  v.  Crescent  City  live-Stock 

ed.)  224;  State  T.  Santee,  111  Ia.1,  82  Landing,  etc.,  Co.,  Ill  U.  S.  746,  4 

N.  W.  446,  82  A-  S.  B.  4S9,  53  LJlJl.  S.  Ct  -65^  28  U.  S.  (L.  ed.)  586; 

763  and  note;  In  re  Lowe,  64  Kan.  757,  Plumb  v.  Christie,  103  Ga.  686,  30  S. 

39  Pae.  710,  27  L.B.A.  545;  White  v.  E.  759,  42  L.B.A.  181;  Adams  v. 

Hofanaa,  44  Ore.  180,  74  Pac,  933,  1  Breiian,  177  lU.  194,  52  N.  E.  314,  69 

Ann.  Gis.  848.   See  ia£x^  par.  7  et  A.  S.  R.  222  and  note,  42  L3^.  718; 

«q.  Bessette  v.  People,  193  El.  334,  62  N. 

6.  Bntcbers'  Union  Slaughter-Honse,  E.  216,  56  L.B.A.  558;  Thousand  U- 

etc,  Co.  V.  Creeeeiit  City  Livestock  land  Park  Ass'n  v.  Tucker,  173  N.  T. 

landing,  etc^  Co.,  lU  0..5.  746,  4  8.  203,  65  N.  E.  975,  60  L.B.A.  786; 

Ct  662,  28  U.  d.  (L.  ed.)  685.  Jaanin  v.  State,  42  Tex.  Crim.  631,  61 
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the  oharten  of  corporations  or  elaewhwe,  an  abdUahed.*  In  tbeee 
juiisdictione,  not  only  is  legislative  grant  of  a  monopoly  void,  but 
a  contract  which  creates  a  monopoly  is  equally  forbidden  by  the 
ooDstitution^  and  no  legislation  can  give  validity  to  if*  And  although 
many  state  constitutions,  like  the  constitution  of  the  United  States, 
oontain  no  xeference  to  monopolies  eo  nomine,  th^  are  in  all  of  the 
state  constitutiona  general  provisions  that  are  sufficient  tp  naah  and 
condemn  any  monopoly  in  a  natural  right,  except  the  monopoly 
created  by  a  patent  nght  or  trademark,  thjut  cannot  be  justified  as  an 
exercise  of  the  police  pow^r.  Thus,  tiie  oonstitutibnal  provision  to 
the  effect  that  "the  l^sla^r^  shall  not  grant  to  any  citizen,  <»*  c^ass 
of  citizens,  privileges  or  immunities  which  upon  the  same  toms 
shall  not  equally  bdong  to  all  citizenSf"  seenis  to  have  been  generally 
regarded  as  sufficient  for  such  purpose,  though  it  has  often  been 
unsuccessfully  invoked  because  the  particular  statutei  assailed  has 
been  regarded  as  a  legitimate  jsxercise  of  ih9  police  power.^^  Other, 
and  even  more  geoecal>  cwMftitu^nalipravisiona  have  been  invoked^ 
those,  for  inrtanee,  that  de«Ui«  tibat  "aU  mea  are  bom  eqitaUy  free 
and  independisnt,  and  have  oertain  inherent  rights,  among  whiah 
are  these  of  eajoying  and  dcliending'  life.aQd  hbeity,  of  aequiring 
and  protecting  proper^,  and  tbe  -purdu^  of  fa^ipiiMfls,"  or  those  that 
in  effect  deny  the  fight  of  >tfae  legidatureto.  Miprvre  one  of  life,*  liberty, 
or  property  witfaoat  4ae  inMNWof  lemM-  fiooM  ttate  ooBstitataQM 
prohilat  the  grant  of  axdusive-privileM  fanmunitUB'or  banahiMS 

8.  W.-U36,62  8.  W.419,  t6A.8.  B.  445,  02  ' A.  8.  B.  480,  68  I«&A.  7«B 

821,  52  LJLA.  340;  Bx  parte  Baifftge,  and  note;  State  v.  Oarbroald,  111  la. 

63  Tel.  Crim.  285, 141  S.  W.  244,  Aim.  m,  82  N-  W.  959,  82  A.  S.  E.  524,  56 

Cas.  1913D  951;  Wood  v.  Seattle,  23  L.R.A.  570;  Brady  v.  Mattern,  126 

Wash.  1,  62  Pac.  135,  52  L.R.A.  369.  la.  168,  100  N.  W.  8S8,  106  A.  8.  B. 

Not«B:  2  LJt.A.  34;  4  LitAi.  dl«;  2»1*,  In  n  Love,  54  Ka.  'iBT,  80  Fab 

13  LR.A.  384.  710,  27  L.E^.  545;  Gleland  v.  Andez^ 

9.  Butchers'  Union  Qlaagiiter-House,  soq,  6$  I^b.  252,  92  N.  W.  306,  96.K. 
etc,  Co.  T.  Cflpscent  City  Uve-Stock  y^.  212,  98  N.  W.  1075,  5  LXA. 
Landing,  etc,  Co.,  UJ.  t,  S.  746,  i  S.  (N.S:)  136;  PerWins  v.  Heert,  l68  K. 
Ct.  652,  28  0.  S.  {L.        686,    "  T.  306,  53  N.  K.  18,  70  A.  S.  B.  483 

10.  Note:  2  L.E.A-  34.  and  note,  43  LJl'.A.  858:  White 

11.  Louisville  Oaa  Co.  t.  CStizeos'  Holmaiv  44  Ore.  180,  74'  Pae.  033,  1 
Oas-Light  Co.,.  116  U. .  S.  683,  6  S.  Ann.  Caa.  843  and  note. 

a.  265,  ^  TT.  8.  (L.  ed.}  610:  Bien-  Kote:  9  UBJl.  37. 

Tille  Water  Snpply  Co.  v.  Mobile,  186  12.  Stites  t.  Norton,  120  Ky.  C72, 

U.  S.  212,  22  8.  Ct  830,  .46  U.  8.  (L.  101  S.  W.  Il89, 13  L.B.A.(N.S.)  474; 

ed.)  1132;  Nod  v.  People,  187  Dl.  587,  HaU  v.  State,  (Neb.)  15ft  N.  W.  m 

68  N.  E.  61\  79  A.  S.  E.  238,  52  L.E.A,1916F  136;  People  v.  City  PriB- 

L.B.A.  287;  State  v.  Haworth,  122  on,  157  N.  T.  116,  61  N.  E.  1008,  68 

Ind.  462,  23  N.  K.  946,  7  LJt.A.  240;  A.  S.  E.  763,  43  URJi.  264;  State  v. 

Indianapolis  Cable  St^  B.  Co.  v.  Cki-  Scougal,  3  8.  0.  65,  51  N.  W.  868,  44 

sols'  St.  E.  Co.,  127  ilnd.  369,  24  K.  A.  S.  E.  766,  16  IJLa,  477.  . 

E.  1054,  26  K.  E.  893,'  3  L.B.A.  539£  ,  Notfs":  9  L^  87:  68  UBJk.  763L 

State  T.  Santee,  IH  .U.  1„  ^  >J.  W;  , 

w 


Digitized  by 


Google 


§7 


MONOPOUKS  AND  COMBINATIONS 


19  K.  C.  L 


by  private  or  local  bill,  but  permit  the  legislature  to  paaa  general 
Iaw3  under  wliich  such  grants  may  be  made."  Other  constitutional 
prohibitioDs  of  this  character  are  construed  aa  extending  only  to  grants 
to  private  as  distinguished  from  public  or  munidpal  eorporation?.'* 
In  some  jurisdictions  the  grant  of  exclusive  privileges  is  forbidden 
unless  it  be  made  in  conaideratioii  of  public  services  to  be  rend^vd  in 
return,  in  which  case  the  monopoly  may  be  valid." 

7.  Grant  by  State  Legislatare.— A  state  legislature  cannbt,  under 
the^  guise  of  the  police  power,  create  a  monopoly  in  any  trade,  oceu- 
|)fttion  or  article  innocuouA  in  itself  and  the  prosecution  of  or  dealing 
in  which  is  within  the  common  right  of  all  citizens  upon  equal  terms.'* 
But  unless  the  constitution  prbhibits  all  monopolies  by  name,  it  seems 
established  that,  even'  in  states  whose  constitutions  cohtain  genend 
provisions  such  as  are  above  indicated,*'  exclusive  privileges  and 
franchises  may  be  granted  in  the  public  interest,  or  when  necessary 
ito  the  public  safety  or  welfare.**  If  a  dear  and  manifest  legislative 
Hght  cannot  be  exercised  withotit  conferring  privileges  in  the  nature 
•of  a  monopoly,  then,  as  ih»  outhoritieB  all  agne,  a  monopoly  may  be 
•created,  for  a  denial  of  t^fi  right  will  not  be  suffered."  And  where, 
in  the  exercise  of  the  police  power,  tiie  legislature  would  have  the 
right  to -confer  exdusiTe  pri^eges  on  a  municipal  eorporation,  it 
may  confer  the  same  powers  on  another  corporation  created  for  a 
lawful  and>  useful  object  in  order  to  obtain  the  same  object,  if  the 
result  can  be  best  attained  by  the  means  of  such  corporation.**  How- 
ever partial  it  may  seem,  the  state  can  create  a  monopoly  of  any  busi- 
ness that  is  inherently  dangerous  to  soeiety  and  for  that  reason  may 
lawfully  be  prohibited  by  it  on  the  grounds  of  public  policy,  witli- 
out  violating  any  constitutional  inhibition,  because  no  person  possesses 
an  inherent  ri^t  to  engage  in  any  employment,  the  pursuit  of  which 
la  necessarily  detrimental  to  Hie  public'   So  also,  statutes  granting 

13.  Perkiiui  v.  Heert,  158  N.  T.  S06,  Note:  2  LJt.A  84. 

53  N.  E.  18,  70  A.  S.  B.  483,  43  17.  See  sapra,  par.  6. 

L.R.A.  868.  18.  SUte  v.  Santee,  111  la,  1,  82 

Note:  1  Ann.  Cas.  847,  N.  W.  445,  82  A.  8.  R.  489,  53  L.R.A. 

14:  Note:  1  Ann.  Caa.  847.  763  and  note;  In  re  Lowe,  54  Kan. 

15.  Louisville  Gas  Co.  v.  CitiBens'  757,  39  Pac.  710,  27  L.R.A.  545;  State 
Oas-Light  Co.,  115  U.  S.  683,  6  S.  Ct  v.  Aiken,  42  S.  C.  222,  20  S.  E.  221, 
265,  29  U.  S.  (L.  ed.)  510.  26  L.R.A.  346.    And  see  mfra,  par. 

Note :  1  Ann.  Cas.  847  et  seq.  8  et  seq. 

And  see  Fr&kohises,  vol.  12,  p.  196.  19.  State  v.  fiaworth,  122  Ind.  462, 

16.  State  V.  Santee,  111  la.  1,  82  23  N.  E.  946,  7  L.R.A.  240. 

N.  W.  445,  82  A.  8.  R-  489,  53  L.R.A.  20.  Slanghter-House  Cases,  16  WaU. 

763  and  note;  In  re  Lowe,  54  Kan.  36,  21  tT.  8.  (L.  ed.)  394;  Plumb  v. 

757,  39  Pac.  710,  27  L.R.A.  545;  Peo-  Christie,  103  Ga.  686,  30  S.  E.  759,  42 

pie  V.  City  Prisop,  157  N.  Y.  116,  51  L,R.A.  181. 

N.  E.  1006,  68  A.  3.  R.  763,  43  L.R.A.  1.  White  v.  Hobnaa,  44  Ore.  180,  74 

264;  White  v.  Holman,  44  Oxe.  180,  74  Pae.  933,  1  Ann.  Cas.  843  and  note: 

Pac.  933, 1  Ann.  Cas.  843.  Com.  t.  Vroonua,  164  Pa.  St  306,  36 
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«xcluflive  rights  and  privil«giee  «s  to  matters  which  ore  not  t>f  common 
-right,  but  which  are  in  their  notun  monopolies,  or  over  which  the 
:state  has  an  antecedent  pioprietor^ip  by  right  of  eminent  domain  or 
•otherwise,  are  generally  held  to  be  valid.'  These  principles  are  held 
to  justify  the  granting  of  exclusive  rights  to  maintain  and  operate 
ferrieS}  taverns,  wharves,  turnpikes,  lodges,  and  public  utilities  of 
various  dasses.*  In  genen^  if  the  necessity  and  itasonable  adaptation 
^  the  monopoly  to  the  acoomplishment  of  a  legitimate  purpose  furnish 
ihe  true  criterion,  it  would  seem  that,  before  applying  these  general 
twnstitutional  provisions  to  a  statute  creating  a  monopoly,  it  is  neces- 
sary to  det^nnine,  independently  of  than,  whether  or  not  the  mo- 
nopoly is  necessary  and  reasonably  adi^ted  to  the  accomplishment  of 
a  legitimate  police  or  public  purpose.  The  constitutional  provisions 
furnish  no  aid  in  answering  that  question.  They  only  operate  when, 
and  after,  the  question  has  been  answered  in  the  negative.  On  this 
account  eG;>ecially  the  question  of  monopoly  in  any  particular  matter 
seems  to  be  best  Ideated  as  a  separate  question,  since  each  subject 
must,  with  reference  to  the  operation  of  the  police  power,'  be  necos- 
aarily  considered  as  in  some  respects  different  from  any  other.* 

8.  Grant  by  Mimldpal  Corporation.— Constitutiozud  restrictions 
upon  the  grant  by  the  state  legislature  of  monopolies  and  exdusive 
privileges  of  course  prevent  the  legislature  from  delegating  the  power 
to  create  them  to  municipal  corporations  or  other  inferior  bodies 
within  the  state;  and  any  attempted  grant  by  a  monicipal  corpora- 
tion, board  of  commissioners  or  the  like,  of  a  monopoly  f<»4^dden  by 
the  constitution  is  necessarily  void.*  Hence,  a  municipal  corporation 
may  not  create  a  monopoly  by  which  the  common  rights  of  citizen- 
ship are  infringed.*  Except  where  restricted  by  some  such  constitu- 
iional  inhibition,  however,  the  legislature  may  ezpreedy  authorise  the 
grant  of  monopolies  by  a  municipal  corporation,  and  the  courts  cannot 
-declare  such  grant  unreasonable  and  set  it  aside,  since  this  would  be 

Atl.  317,  44  A.  a  B.  «08»  26  L.B^  vol.  12,  p.  880;  ImnxiCAaiNO  UODOas, 

■250.  vol.  16,  pp.  266,  268  et  eeq. 

Note:  1  Add.  Cas.  849.  4.  Note:  53  LJt.A.  766.   And  see 

2.  Note :  1  Ann.  Caa.  847  et  wq.  infra,  par.  8  et  seq. 

3.  Louisville  Qas  Co.  v.  Citizen^  5.  Id  re  Lowe,  54  Kan.  757,  89  Pae. 
•das-LMfht  Co.,  115  U.  S.  683,  6  S.  Ot.  710,  27  UELA.  546;  White  v.  Holnuin, 
-365,  29  U.  S.  (L.  ed.)  510;  IndUn-  44  Ore.  160,-74  Pae.  933,  1  Ann.  Cas. 
apolis  Cable  St.  B.  Co.  v.  Citiaena'  St.  843.  See  supra,  par.  6,  7,  and  infra, 
B.  Co.,  127  Ind.  369,  24  N.  S.  1054,  par.  11  et  seq. 

26  N.  E.  893,  8  LJI.A.  536.  6.  State  v.  Orr,  68  Conn.  101,  35  Atl. 

Note:  1  Ann.  Caa.  848.  770,  34  L.B.A.  279;  Atlanta  v.  Stein, 

And  see  Briogvb,  vol.  4,  p.  196  et  111  Ga.  789,  36  S.  E.  932,  61  L.B.A. 

-seq.;  Canals,  vol.  ^  pp.  455,  467  ;  335;  Fishbnm  t.  Chicago,  171  IlL  338, 

€oix&rmmovAL  L&w,  vol.  6,  p.  468;  49  N.  E.  532,  63  A.  S.  R.  236  and  aeti^ 

SLKnatoiTT,  voL  9,  p.  1186  «t  seq.;  39  L.B.A.  482. 

FsRRin,  voL  11,  p.  923  et  seq.;  Tr^~  Note:  34  Am.  Dee.  63T. 

•CRISES,  vol.  12,  p.  173  et  seq.;  Oas,  See  in&a,  par.  11  at  aaqt 
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an  mcroEiehmfint  upon  the  legialatiTe  powers  of  the  goremment;' 
But  unlees  the  power  so  to  do  is  SKpreesly  oonferred,  or  is  included 
by  implicalion  in  the  powers  expreaaly  given,  or  a  monopoly  is 
essential  to  accomplish  purposes  clearly  intended,^  the  spirit  and 
policy  of  the  law  forbid  municipal  corporations  to.  create  monopolies, 
and  it  is  generally  held  that  (ndinancea  and  contracts  attempting  to 
grant  nKmopolies  ftnd  exclusive  phvUegee  against  cocpmon  right, 
which  have  no  legitimate  relation  to  the  public  purposes  sought  to 
be  accomplished,  are  void  as  being  unreaaonaMe,  oppressive  and  ultra 
vina.*  And  the  power  in  a  mmiioipal  corporaiion  to  lioenae  or 
regulate  a  useful  trade  does  not  carry  the  implied  authority  to  pro- 
hibit it  or  to  create  a  monopoly  therein.^^  But  monopolies  that  are 
deemed  necessary  in  the  performanoe  of  a  public  function  imposed 
on  the  city  authorities  may  be  lawfully  cxeated  tot  Skat  purpose,*' 
and  if  &e  city  u  empowered  to  enact  an  ordinance  providing  that  a 
CMitract  shall  first  be  entered  into  wi^  it  before  »ay  person  ie  autiior- 
aaed  to  do  certain  things  prohibited^  it  follows  as  a  legal  aequence 
■tiMi.i  tbei  may  grant  an  ^iclusive  .right  to  one  incbvidual  with 
whom  it  may  wter  into  a  cobtraot  and  i«Cnae.  to  Contract  with  all 
otheia;  that  is,  if  it  is  antboriced  to  oonlvaet  At  tdl,  it  may  lawfully 
«cmtraot  with  one  or  more,  aa  nicay  beat  suit  its  own  views  as  to  the 
propriety,  neceaaity,  aad  tenM  on  which  it  will  enter  into  such  con- 
tvaetoal  relation  with  another.'*   ■  < 

9.  What  Conatitutef  Grant;  Gonstraction^A  statute  or  ordinance 
is  not  necessarily  regarded  as  oreatiilg  a  monopoly  mer^y  because  it 
i^evatcB  tO'  confer  upon  certain-  individuals  or  ohMea  of  penona  bme- 

,  V.  LBiidber»T.GIdsBg«,a87I]L112,  E.  975,  eo  L.ILA..  780;  Altcdt  t.  Sn 
Sa  N.  £.  6861  127-  Ai  S.  B.  319,  21  Aatooio,  81  Tai.  436, 17  S.  W.  76, 1» 
LB^(N.&)  830.  UKA.  383  and  note;  Ex  parte  Sav- 

8.  Landbezg  v.  Chicago,  237  HL  112,  age,  63  Tex.  Crim.  285, 141  S.  W.  244, 
86  N.  E.  638,  127  A.  8.  R.  319,  2l  Ann.  Cas.  1913D  961. 
LJt.A.(N.S.}  830;  Thonsand  Island     Notes;  49  A.  S.  B.  383;  13  LJtA. 
Park  Abs^  t.  Tnekw:  178  N.  Y.  203,  383l  - 

66  N.  £.  976,  60  LB.A.  780.  And  see  Httnioifil  Ck)BpOR&no»B. 

9.  Atlanta  v.  Stdn,  lU  Oa.  789,  36  10.'Chieago  v.  BrnnpH^  45  lU.  90, 
S.  E.  932,  51  LJt.A.  836;  Caoeaao  ti  92  An.  Deo.  196  and  note;  Logan  v. 
Bompff,  46  lU.  90,  92  Am.  Dee.  196  Pjnc,  43  la.  624,  22  Am.  Bep.  261; 
and  note;  fWibnm  v.  Chieagoi,  171  HL  &  le  Love,  54  Ean.  TC7,  39  Pac  710, 
338,49  N.  E.  632,63A.aB.28627  LJLA.  646;  Tkousand  Island  Paik 
and  note,  M  L.Rjk.  482;  Landberg  v.  Ass'n  Tneker,  ITS  N.  T.  203,  66 
Oncago,  237  lU.  112,  86  N.  E.  688, 187  V.  E.  975,  60  L.EA..  786 ;  Ex  parte 
A.  S.  R.  319,  21  TjSLA.  880;  Indian-  Savage,  63  Tex.  Grim.  286,  141  S.  W. 
apoUs  CaUe  St  R.  Co.  v.  (Htizens'  St  244,  Ann.  Caa.  1913D  961. 

R.  Co.,  127  Ind.  369,  24  K.  E.  1054,     11.  In  re  Lowe,  64  Kan.  767, 39  Pae. 

28  K.  E.  893,  6  LJtA.  539;  Logan      710.  27  h.KJL  646. 

Pjae,  43  la.  524,  28  Am.  Rep.  261;    -IS.  Uer  t.  Rosa,  64  Neb.  710,  90 

In  ze  Lowe,  64  Ean.  767,  39  Pae.  710,  N.  W.  869^  97  A.  &  R.  676,  67  L.R.A 

27  L.R.A.  546;  Thousand  Island  Park  89S. 

Aas'n  V.  Taefcer,  178  N.  T.  203,  66  N. 

16 


Digitized  by 


Google 


a»  JL  C.  L. 


HONOPOUSS  AND  COMBINATIONS 


8» 


fito  or  pzivilfign  not  enjoyed  hy  others.*'  For  examp]e,  -wherever 
the  state  or  any  of  xto  munioipaHtiee  which  have  by  legislation  been 
eipreBly  given  the  power  aad  audunity  has  created  and  eetablicfaed 
an  <^ce  and  an  officer  therefor  to  do  certain  things,  and  prohibited 
othen  from  doing  such  things^  while  anoh  office  may  create  in  a 
manner  a  monopoly  for  whatever  is  to  be  done  by  and  througli  each 
offieer,  no  monopoly  in  a  l^sal  nnse  has  been  created,  and  con- 
atitatimial  provisions  pnohibiting  menc^lies  have  no  application 
whatever ;  for  the  position  and  dutaca  of  every  officer  in  a  geowal  aanae 
k  a  nK>no|x»Iy  with  reference  to  h»  powers  and  dntiea  since  no  one  else 
can  porfonn  them.^*  Again^  atatntes  which  to  a  certain  extent  grant 
exduaive  ri^ita  and  privileges  ma^  sometiiiieB  be  upheld  ae  excgdaas 
of  the  l^isiative  power  of  claasifioation  and  iragulation,  provided  the 
particular  daa^cation  adc^tod  is  based  npon  reasonable  grounds.^* 
This  principle,  however,  will  not  SDstam  a  olawiflration  that  is  dearly 
arbitraiy  or  unreasonable.  Accordingly,  wfaere  an  act  of  -the  le^B- 
lature  attempted  to  make  an  employer  criminally  liable  for  ^wharg- 
ing  union  employees,  whereas  h6  was  not  so  UaUe  fdr  discharging  a 
nonunion  employee,  it  was  held  that  the  act  drew  an  unwarrantable 
distinction  between  two  classes  of  laborers,  to  wit^  union  hirers 
and  nonunion  laborers,  and  was  unconstitutional  as  granting  a  spedal 
or  exdusive  privilege  or  immunity.**  It  has  been  hdd  that  the  grant 
of  a  particular  power  to  a  private  corporation  is  not  exdusive,  within 
the  constitutional  prohibition,  simply  because  the  same  power  is  not 
possessed  by  other  corporations,  so  long  as  there  is  nothing  to  prevent 
the  granting  of  such  power  to  any  other  corporation.*'  Monopolies 
being  prejudicial  to  the  public  welfare,  the  courts  will  not  infer  grants 
thereof,  refusing  to  presume  the  existence  of  legislative  intention  in 
eonflict  With  public  policy,**  and  if  a  statute  or  ordinance  which 
mi^t  be  construed  as  creating  an  illegal  monopoly  can  equally  well  - 
be  construed  in  such  manner  as  to  avoid  this  result,  tiie  latter  con- 
struction will',  of  course,  be  adopted:**  Thxta  to  ezdcsivB  {ihtilege 
of  trading,  or  of  forbidding  others  to  trade,  with  reeidents  of  a  camp 
meeting  park  is  hdd  not  to  be  given  bgr.  a  statute  merely  autiiortiing 
an  incocpojftted  association  orgamzed  to  maintain  a.  camp  •  meeting 
to  pnrdbaSB  and  deal  in  pzoviaona  and  ottiw  o(Hnmoditiee  fot  8U|if>ly- 
ing  tbe-needs  ol  lot  leesees  and  Tinlors,  and  to  mawtsin  atone  flitd 

IS.  See  Hifrat -pir.  11  et  BB(^  62  N.  JS.  016,  66  UBJu ilK&  AnAam 

11  Otoen  T.  Smith,  195  U.  S.  332,  Conbtitdtional  Law,  toL  6,  pp.  806, 
25  S.  Ct  62,  40  U.  S.  (L.  ed.)  224:  4p5  «t  set]. 
Ex  parte  Bavage,  63  Tut,  Crim.  286,     17.  Note:  1  Ann.  Cas.  847. 
1416.W.^A&n.Ca8.1913D051.        18.  Logan  v.  Pyne,  43  la.  624,  2S 


1  11  B«MtU  1.  Pec^lef  193  ];Q.  $34*     19.  No$e:.l  Ann.  Cas,  6«flL 
ILaUVoLZIX^         17    ,  .  f 


16.  Nota:  1  Azin.  Caa.  848. 
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shops  for  that  purpose,  and  to  authbnze  others  to  engage  in  suoh 
pursuits,  and  to  malro  and  eetablish  regulations  therefor.** 

10.  Consideration. — At  common  law,  a  mon<^oly  being  a  deroga- 
tion from  the  common  right  of  freedom  of  trade  could  not  be  granted 
iritiiout  conaideration  moving  to  the  public,  just  as  a  toll  b^ng  a 
derogation  from  the  public  right  of  passage  could  not  be  granted 
without  the  like  consideration.  Many  of  the  monopolies  purported 
to  be  granted  by  the  Tudor  or  Stuart  sovereigns  were  bad  for  want 
<tf  snch  consideration,  and  it  was  the  vexatious  interferimce  with  trade 
under  cover  of  these  invalid  grants  which  led  to  the  passing  of  the 
Statute  of  Monopolies.'  So,  in  this  country,  in  cases  wherein  legal 
grants  of  exclusive  privileges  may  be  made  at  all,  it  is  generally  held 
that  where  the  grant  of  an  exclusive  right  or  privilege  carries  no 
corresponding  obligation  to  perform  a  public  service,  it  will  -generally 
be  hdd  invalid,  as  the  grant  of  a  monopoly.  The  grantee,  on  accept- 
ing the  grant,  at  once  becomes  bound  to  render  that  service,  to  secure 
which  the  grant  was  made;  and  such  obligation,  on  the  part  of  t^e 
grantee,  is  just  as  necesary  to  the  validity  of  a  legislative  grant  of  an 
exclusive  privilege. as  a  consideration,  either  good  or  valuable,  is  to 
the  ^^dity  of  an  ordinary  contract.  But  whenever,  by  accepting 
suoh  privilege,  the  grantee  becomes  bound,  by  an  express  or  implied 
undertaking,  to  render  service  to  the  public,  such  undertaking  will 
uphold  the  grant,  no  matter  how  inadequate  it  may  be;  for,  the 
legislature  being  vested  with  power  to  make  grants  of  that  character, 
when  the  public  convenience  denuinds  it,  the  legislative  judgment  is 
conclusive,  both  aa  to  the  necessity  for  making  the  grant  and  the 
amount  of  service  to  be  rendered;  and  the.ct)urta  have  no  power  to 
interfere,  however  inadequate  the  consideration  or  mireasonable  the 
grant  may  appear  to  them  to  be.*  , 

ParHcular  Orantt 

11.  Businesses  and  Occupatioiis. — ^Tliere  is  some  conflict  of  autiiox^ 

ity  on  the  right  oi  a  legislature  or  a  municipality  to  create  a  mon(^ly 
in  a  bui^ness  legal  per  se,  and  which  requires  no  license  from  the 
state  in  order  to  enable  individuals  to  engage  therein ;  but  the  weight 
of  Minority  aa  well  as  reastm  seems  to  sustain  the  view  that^  whaievar 
sooh  a  power  is  exweiaed  in  the.  intcEests  oS  the  puUic  holth  or 
morals,  it  is  legitimately  within  the  police  powers,  unices  the  creation 
of  monopolies  for  any  purpose  is  expressly  prohibited  by  the  con- 

20.  Thousand  Island  Paric  Asa'n  v.  Cas.  1914A  417. 

TDcker,  173  N*.  T.  203;  65  N.  E.  976,  2.  Lonirrille  Oas  Co.  v.  CitiEW 

60  L.RX  7S6.  Oas-Ligbt  Co.,  116  0.  S.  683,  6  S.  Ct. 

Note:  lAnn.  Cas.  849.  .  265,  29  U.  8.  (L.  ed.)  510. 

1.  Atty.-Gen.  v.  Adelidde  SteamHhip.  Note:  1  Ann.  Cas.  848. 
Co.,  {1913]  A.  C.  (Eng.)  781,  Ann. 
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stitution  of  the  state And  if  this  is  true  with  reference  to  ordinary 
occupations  innocent  in  themselves,  the  doctrine  applies  with  all  the 
greater  force  to  an  industry  recognized  as  one  which  the  public  wel- 
fare demands  should  be  continuously  under  the  control  and  police 
regulation  of  the  government.*  On  the  other  hand,  the  legislature 
has  no  right  to  create  a  monopoly  of  any  one  of  the  ordinary  busi- 
nessea  ot  life  in  which  every  citizen  has  a  right  to  engage  on  terms 
of  equality,  so  long  as  its  pursuit  does  not  involve  evil  or  danger  to 
society.*  While  the  rule  is  clear,  it  is  sometimes  difficult  to  determine 
whether  a  paxticuUc  business  or  calling  is  in  its  nature  so  directly 
connected  with  the  public  welfare  tiiat  the  performance  can  be  safely 
intrusted  only  to  some  one  acting  under  public  authority.'  In  the 
application  of  this  rule,  it  has  been  held  that  an  illegal  monopoly 
is  not  Qonfened  on  corporations  by  a  statute  making  it  unlawful  to 
issue  any  polioy  of  insurance  against  loss  by  fire  without  authority 
to  do  BO  expressly  oonferred  by  a  charter  of  incorporation,'  or  pro- 
hibiting unincorporated  associations  and  individuals  from  carrying 
on  the  building  and  loan  busixMss.'  On  the  other  hand,  the  keeping 
of  a  sailors'  bouding  house  is  a  legitimate  business,  in  the  performance 
of  which  any  citiaen  may  engage  as  a  matter  of  coipmon  right,  and 
while  the  legisUUure  may  regulate  such  houses,  it  may  not  authorize 
the  creation  of  a  monopoly,  by  giving  arbitrary  power  to  reject  any 
application  for  a  license.'  But  the  fact  that  conditions  are  imposetl 
on  a  bufdness  which  is  subject  to  legislative  control,  such  as  to  make 
it  impossible  for  some  persons  or  associations  to  engage  in  it,  is  not 
objectionable,  as  creating  a  monopoly  in  those  who  are  able  to  com- 
ply with  the  conditions,  if  they  are  reasonaUa.^*  So  a  statute  imposing 
a  specified  license  fee  for  operating  a  steam  laundry  requiring  the  pay> 
ment  of  a  sufaatantiidly  higher  fee  by  male  persons  oigaged  in  the 

3.  Flomb  V.  Christie,  103  Qa.  686,  and  note.  See  mipra,  par.  6,  and  infra, 

30  S.  E.  759,  42  Ii.R.A.  181;  White  v.  par.  12  et  seq. 

Holman,  44  Ore.  180,  74  Pac.  933,  1  6.  In  re  Low*,  54  Kan.  767,  99  Pac 

Ann.  Cas.  843  and  note.    See  supra,  710,  27  L.R.A.  545.  See  infra,  par.  12 

par.  6  et  seq.  et  seq. 

4.  Plumb  v.  Christie,  103  Ga.  686,  30  7.  Com.  Vrooman,  164  Pa.  St 
8.  E.  759,  42  L.R.A.  181:  State  t.  306,  80  Atl.  217,  44  A.  a  B.  603  and 
Aiken,  42  S.  C.  222,  20  S.  E.  221,  26  note,  26  L.R.A.  250. 

L.R.A.  345.  8.  Brady  v.  Mattmi,  126  la.  158) 

5.  Louisville  Gas  Co.  v.  Citieens'  100  N.  W.  368,  106  A.  8.  R.  291. 
Oaa-Light  Co.,  116  U.  S.  683,  6  S.  Note :  1  Ann.  Cas.  850. 

Ct.  285,  29  U.  S.-  (L.  ed.)  510;  Plumb  See  Banks,  vol.  8,  pp.  880-381. 

V.  Christie,  103  Ga.  686,  30  S:  E.  759,  9.  White  v.  Holtaan,  44  Ore  180,  74 

42  LJl.A.  181;  Chicaffo  v.  Netcher,  183  Pao.  933,  1  Ann.  Cas.  843. 

ni.  104,  55  N.  E.  707,  76  A.  S.  R.  93,  10.  Bradv  ▼.  Mattem,  125  la.  158, 

48  LJI.A.  261;  White  v.  Holman,  44  100  N.  W.  368,  106  A.  S.  R.  291. 
On.  180, 74  Pac.  933, 1  Ann.  Cas.  843 
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hand  laundry  business  is  not  invalid  as  cxeating  an  unlawful  monopoly 
in' favor  of  steam  laundries." 

12.  Trades  and  Callings. — citizen  has  a  right  as  an  element  of 
his  constitutionally  guaranteed  civil  liberty  to  pursue  any  lawful 
employment  or  vocation  which  he  may  choose,  subject  only  to  such 
reatrictiouB  as  are  necessary  for  the  protection  of  the  public  health, 
morals,  safety,  and  welfare.  As  a  rule,  therefore,  statutes  and  ordi- 
nances are  void  which  have  the  effect  of  creating  monopolies  in  the 
pursuit  of  the  ordinary  trades  and  callings  of  life  which  are  not  sub- 
ject to  regulation  under  the  police  power."  Even  a  general  power  of 
supervision  or  regulation  over  an  ordinaiy  calling  does  not  neces- 
sarily autliorize  a  state  or  any  of  its  inletior  agencies  to  grant  a 
monopoly  or  exclusive  privilege  in  its  exercise.**  Thus,  a  municipal 
corporation  has  not  the  implied  po^r,  by  reason  of  authority  vested 
in  it  by  charter,  to  regulate  bill  boards  and  the  business  of  bill  posting, 
to  create  the  ofUce  of  public  bill  poster,  let  the  oS^w  out  to  the 
highest  bidder,  and  giv£i  him  the  exdusive  right  to  post  bills  and 
other  advertisements  ;  '*  nor  can  it,  by' virtue  of  the  power  to  "license, 
tax  and  regulate"  omnibuses,  ghmt  by  ordinance  an  exclusive  ri^t 
to  one  individual  to  run  omnibuses  for  the  conveyance  of  passengers 
for  hire  within  the  city  limits.**  On  the  theory  that  a  corporation 
created  by  the  state  cannot  grant  any  exclusive  privileges  that  the 
state  could  not  grant,  some  courts  have  condemned  as  monopolistio 
an  exclusive  privilege  accorded  by  a  railroad  company  to  a  person 
to  enter  the  railroad  premises  or  cars  for  the  purpose  of  soliciting 
tiie  patronage  of  passengers,  such  as  maintaining  a  ha^  stand  on 
station  grounds,**  though  other'  courts  entertain  the  opposite  view.*' 
But  if  l£e  trade  or  profesrfon  is  &f  such  character  as  ^operly  subjects 

11.  SUte  T.  French,  17  Mont.  M,  16.  IndiaDapoIU  Unimi  R.  Co.  t. 
41  Pac.  1078,  30  L.R.A.  415.  Dohn,  153  Ind.  10,  53  N.  E.  937,  74 

12.  Chicago  t.  Neteher,  183  lU.  104,  A.  3.  B.  274  and  note,  45  L.R.A.  4^7; 
56  N.  E.  707,  75  A.  S.  R.  93,  48  L.R.A.  Ealamuoo  Hack,  eto.,  Co.  v.  Sootsttia, 
261;  Bessette  t.  People,  193  lU.  334,  84  Mich.  194,  47  K.  'W.  667,  22  A.  S, 
62  N.  E.  215,  56  Ii.E.A.  558;  Land-  R.  693  and  note,  10  L.R.A.  819;  Mon- 
berg  V.  Chicago,  237  111.  112,  86  N.  tana  Union  R.  Co.  v.  Langloia,  9  Mont. 
B.  638,  127  A.  S.  B.  319)  21  L.R.A.  419,  24  Pao.  209,  18  4-  S.  R.  746^  8 
(N.a)  830;  People  v.  City  Prison,  157  L.R.A.  753. 

N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  E.     Note:  IB  A.  S.  E.  756. 
763^  43  Lil.A.  264;  MeCalloafi^  v.     As  to  grant  of  exclusive  privileges 

Brovn,  41  fi.  G.  820,  Id  S.  £.  466,  83  bv  carrieis  and  public  utilities  genfit- 

L.R.A.  410.  ally,  see  infra,  par.  139  et  aeq. 

Note:  1  Ann.  Csa.  M9.  17.  New  Tork,  etc,,  R.  Co.  v.  Soo- 

'  IS.  See  supra,  par.  6  et  aeq.  viU,  71  Conn.  136,  41  Ail.  246,  71  A. 

14.  Ex  parte  Savage,  63  Tex.  Crim.  S.  R.  159,  42  L.R.A.  157;  Old  Colony 

386,  141  S.  W.  244,  Ann.  Cas.  1913D  R.  Co.  v.  Tripp,  147  Mass.  35,  17  N. 

951.  E.  89,  9  A.  S.  R.  661;  Barney  v.  Oyster 

16.  Logan  v.  Pyne,  43  la.  624,  22  Bay.  etc.,  Steamboat-  Co.,  67  ^.  T.  301, 

Am-  Rep.  26L  23  Am.  Bep.  IIG. 


Digitized  by 


19  R.  C  Lu        HONOPOLEES  AND  COHBIKATIONB  '  |  U 

it  to  control  en.6.  regulatioti  in  the  interest  of  the  pnbKo  wdfan  by 
the  state  iii  the  exercise  oS  the  police  power,  the  state  may  provide  for 
licensing  those  persons  who  may  engage  in  it,  and  forbid  ita  exercise 
to  thoee  not  licensed ;  and  such  regulation,  if  fair  wnd  reasonable,  is 
not  open  to  objection  as  being  an  ille^  monopoly.^' 

13.  MamdacWe  and  Sale.-'-dtata.tes  which  purport  to  oonfer  oo 
indi^dnals  or  corporations  exclusive  rights  and  privileges  as  to  the 
making  or  vendiiag  of  ordinary  and  barmleas  articles  of  oommercs 
are  clffiirly  invalid,  unless  capable  of  justification  on  some  (me  of  the 
grounds  fiere^fore  mentioned.'*  With  the  supply  of  articles  that 
may  be  funaished  by  individual  effort  the  gov^ment  has  no  such  ooh- 
cem  that  it  ' can  grant  an  e^unve  right  to  engage  in  Hieir  manu- 
facture and  sale.**  Henc^,  a  corporate  ehai^  creates  an  illegal, 
monopoly  Where  it  grants  to  tiie  corporation  the  exclosiTe  privilege 
of  buying  and  selling  gas  in  a  municipality ;  *  and  so  does  a  statute 
which  confines  the  use  of  low-test  petroleum  products  for  illuminat- 
ihg  purposes  to  apparMus  of  one  malrer,  where  there  is  other  apparatus 
on  the  market  designed  for  the  same  use,  which  is  equally  safe  and 
secures  the  same  results,"  or  which  graziia  to  a  private  corporation, 
organized  fdr  the  purpose  of  maintaining  a  ^amp-meeting  park  acd  - 
leasing  lots  therein,  the  exeliisiye  privilege  Hf  furnishing  stoves  and 
supplies  to  r^dsnts  in  th4  parit*  But  if  tiie  articles  are  of  suidi- 
character  that  t^e  state  iteelf,  in  lihe exercise  of  legitimaAe  fancti6ns, 
may  contract  for  them  and  require  the  ^blio  to  p>urchase  asckiaiv^y 
from  its  officers  at  designated  prices,  it  may  (confer  the  same  ezdiudvtt 
right  of  sale  on  an  individual  by  contract*  And  the  state  maiy  grant 
exclusive  rights  to  deal  in  certain-  articles  not  of  common  ri^it,  oc 
which  come  within  the  propw  scope  of  police  regulation,  such  as 
tickets  issued  by  a  railroad  company,*  tSiough  it  hits  been  h^d  other- 
wise where  the  statutes  authorizes  not  only  l£e  agents  of  the  particular 
ooiporaition  to  sell  such  Uol^is,  but  the  agents  of  all  other  transportsr 

18.  Olsen  v.  Smith,  195  D.  S.  32,  38  2.  State  v.  Santee,  111  la.  1,  82  N. 
8.  Ct.  52,  49  U.  S.  (L.  ed.)  224;  Bee-  W.  445,  82  A.  S.  B,  468,  53  UB.A. 
sete  V.  People,  193  HI.  334,  fl2  N.  E.  763.!  - 

215,  56  L.R.A.  668;  Ex  parte  Sarage,  a  Thoutaad  IMtmd  Park  Ass'n  t. 

63  Tex.-  Crim.  285, 141  8.  W.  344,  Ann.  Tucker,  173  N.  Y.  203,  »  N.  £.  976, 

Cas.  1S13D  951.    gee  snpra,  par.  0  60  L.HU..  786. 

et  seq.   And  se6  generally,  Xi<7BNBB8,  4.  State  r.  Havoith,  122  Ind.  462, 

vol.  17,  pp.  501  et  seq.,  541  et  seq.  28  N.  E.^,  7  L.R.A.  240.  See  infra, 

19.  Chicago  T.  Ketdier,  18»  III.  104,  par.  15. 

6S  K.  E.  707,  75  A.  S.  R.  1>3,  48  6.  Janiiin  v.  State,  42  Tex.  CrinL 

LR  Jl.  261.  681,  61  S.  W.  1126,  62  S.  W.  419,  96 

Note:  1  Ana.  Cas.  849.  A.  S.  R.  821,  S3  L.R.A.  349;  Ex  parte 

See  supra,  par.  6  et'seq.  Savage,  63  Tex.  Crim.  286, 141  S:  W. 

20.  IxmisviUe  Qas  Co.  r.  Citizens'  244,  Ann.  Cas.  1013D  951. 
Gas  Co.,  115  U.  S.  683,  6  S.  Ct  266,  Kote:  1  Ann.  Cas.  849. 

29  U.  S.  (Ll  ed.)  610.  See  also  Cabribbs,  voL  4,  pp.  113&- 

1.  Kote:  1  Ann.  Cm.  848.  1136. 
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tioD  companies  as  weU.*  The  state  may  also  grant  sole  and  exduaive 
privileges  as  to  the  establiahmeut  of  lotteries  and  sale  of  lottexy  tickets/ 
or  for  the  sale  of  intoxicating  liquors,  without  violating  the  state  or 
f^eral  constitution.® 

14.  Slaughter  Houses. — ^The  business  of  slaughtering  animals  for 
food  is  a  legitimate  business,  in  which  any  citizen  is  entitled  to  engage 
as  a  matter  of  common  right.  Slaughter  houses,  however  well  con- 
ducted or  cleanly  kept,  are  often  repulsive  to  the  senses,  but,  if  negli- 
gently managed,  they  become  filthy,  thereby  menacing  the  health 
of  the  public ;  in  either  case  the  business  is  subject  to  police  regula- 
tion. In  the  exercise  of  its  police  power,  the  legislature  S>f  a  state 
may  create  a  corporation  and  grant  to  it  the  exclusive  right  and 
privilege  of  maintaining  stock  yards,  landing  places  and  slaughter 
bouses  for  a  metropolitan  area,  at  which  all  stock  must  be  landed 
and  all  animals  intended  for  foodmust  be  slaughtered;  and  this  grant 
of  privilege,  when  guarded  by  proper  limitations  as  to  the  prices  or 
ohcu-gee  to  be  made,  and  accompanied  by  the  duty  imposed  and 
enforced  of  providing  ample  facilities  and  opportunity  to  all  owners 
oS  stock  to  land  them  and  to  all  butchers  to  slaughter  at  the  places 
'provided  thernfor  by  the  corporation  violates  neither  tiie  federal  con- 
stitution nor  that  of  the  state.*  But  a  city  cannot  grant  such  an 
enjlusive  privilege  in  the  absence  of  express  legislative  authority.'^ 

15.  Public  Works  and  Supplies. — ^It  is  a  well  settled  rule  that  con- 
tracts which  tend  to  create  a  monopoly  in  the  performance  of  the 
public  work  are  void;  and  the  same  is  true  of  city  ordinances  contain- 
ing  requirements  as  to  the  performance  of  the  work  which  directly 
]«vdace  the  same  resuit^^   Within  this  rule  an  illegal  monopoly  is 

t.  TyTDler  t.  City  Piuon,  157  N.  T.  Union  Slaughter  Hoims  ete..  Go.  v. 
U6,  61  N.  E.  1006,  68  A.  S.  B.  763.  Crescent  City  live  Stock  Landuifr,  etc., 
43  L.R.A.  264;  Janzun  v.  State,  ^  Co.,  HI  V.  S.  746,  4  6.  Gt  652,  29 
Tex.  Crim.  631,  61  8.  W.  1126,  02  V.  S.  (L.  ed)  685;  White  v.  Hohnuir 
S.  W.  419,  96  A.  S.      821,  53  L.RjL  44  Ore..  180,  74  Pae.  933,  1  Ann.  Cas. 


7.  Note:  1  Ann.  Gas.  849.  See  Un-  410,  OTermled  on  another  point  by 
nan,  voL  17,  p.  1214  at  to  the  sale  SUte  v.  Aiken,  42  S.  C.  222,  20  S.  £. 
of  lottei?  taekets.  221,  26  L3.A.  345.  See  supra,  par.  6 

8.  Plumb  V.  Christie,  103  Ga.  686,  flt  seq. 

30  8.  S.  769,  43  hSL^  181  aad  note;  10.  Chieago  v.  Bampff,  45  HI.  90, 
White  V.  Holman,  44  Ox&  180, 74  Pae.  92  Am.  Dee.  196;  Logan  t.  Pyne,  43 
933,  1  Ann.  Cas.  843  and  note;  Mo-  la.  524, 22  Am.  Rep.  261;  In  re  Lowe, 
CnUougfa  Brawn,  41  8.  a  220,  10  54  Kao.  757,  39  Pae.  710,  27  LJi.A. 
8.  E.  458, 23-UB.A.  410,  overroled  on  545.  See  supra,  par.  8. 
another  point  by  State  v.  Aiken,  42  11.  Atlanta  v.  Stein,  Ul  Qa.  789,  36 
S.  C.  222,  20  S.  B.  221,  26  L.B.A.  345.  S.  E.  932,  51  L.BJI.  335;  People  v. 
And  see  Iimixio&vnro  Li«|U0B8,  v«L  Ghioago  Oas  Trust  Co.,  130  III.  268, 22 
15,  pp.  267-270.  N.  E.  798,  17  A.  8.  R.  319,  8  L.R.A. 

9.  Slaoghrer-Hove  Gases,  16  Wall.  497:  Fishbnm  v.  Chicago,  171  Bl. 
36,  21  U.  S.  (L.  ed.)  394:  Bntchen^  338,  49  N.  £.  532,  63  A.  S.  R.  236,'38 
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843  and  note:  McCnUous^  v.  Brawn, 
41  S.  C.  220, 19  S.  E.  4^,  23  'L:R.A. 


Note:  1  Ann.  Gas.  849. 
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created  by  an  ordinance  which  provides  that  in  the  letting  of  a  public 
contract  a  material  controlled  by  a  particular  person  or  corporation 
should  be  used,'*  or  lhat  the  work  should  be  done  only  by  certain 
persons  or  daaae^  of  persona  or  m«cab&cs  of  certain  organizations ;  '* 
though  it  is  permissiUe  to  prescdbe  the  quality  of  ijoaterial  to.be 
used  by  reference  to  a  particalar  article  as  a  standard,'*  or  to  prescribe 
the  degree  of  skill  required  in  workmanship.^'  In  some  cases  the 
view  has  been  takea  that  this  rule  does  not  apply  in  the  cases  of 
patented  artidee  or  processes,  but  that  bidders  for  the  work  may  be 
restokted  to  the  use  o(  such  article  or  procees,'*  though  it  is  said  that 
the  trend  of  judicial  opinion  is  against  the  exception.''  And  in  the 
eowrcise  of  its  power  to  regulate  and  control  the  public  schools  of  the 
state,  the  legiedature  may,  without  infringiing  constitutional  pro- 
viaioiis  against  monopolies,  designate  and  adopt  standard  textbooks, 
even  though  theee  be  protected  by  copyright  owned  by  a  single  pub- 
lisher, and  grant  to  the  lowest  bidder  in  competitive  bidding  the 
eixclusive  right  and  privilege  of  supplying  the  designated  books.'* 
And  the  same  has  been  held  of  a  statute  granting  to  an  individual 
the  exclusive  right  to  public  Uie  statutes  of  a  state,  and  making  such 
publication  prima  facie  evidence  of  the.law.'* 

16.  Garbage,  Offal  and  Dead  Ankaala^There  has  been,  much  dis- 
cussion in  the  authotitieB  ov«r  the  power  of  a  nmaicipal  corporation 
to  grant  exclusive  privileges  in  the  disposition  of  garbage,  offaJ  and 
similar  substances.  It  seems  to  be  univexsaUy  oonoeded  that  municipai 
corporations  acting  under  those  genera)  charter  provisions  known  as 
police  powers,  which  embrace  control  of  matters  affecting  the  public 
health,  may  regulate  the  collection  and  disposal  of  those  refuse  sub- 
stances which  necessarily  accumulate  in  aveiy  city.**  In  some  juris- 

UB^482  and  note;  Adams  T.  Bnnan,  22,  IS  8.  W.  98,  18  A.  8.  R.  BSD,  8 

177  UL  194.  52  N.  K  314,  68  A.  S.  R.  UkA.  110. 

222,  42  LJLA.  718  and  note.    See  17.  Fisfabnin  t.  Chieago,  171  III 

supra,  par.  8,  and  infra,  par,  1&  338,  49  If.  E.  532,  63  A.  S.  E.  3^,  39 

12.  mbnm  v.  Chiwgo,  171  III.  338,  I..R.A.  482. 

49  N.  K.  532,  63  A.  S.  B.  236,  39  13.  State  v.  Haworth,  122  Ind.  462^ 

L.R.A.  4S2.  ^  N.  E.  946,  7  L.R.A.  240  and  note. 

IS.  Atlanta  v.  Stein.  Ill  Oa.  780,  '  Note:  1  Ann.  Cas.  848. 

36  S.  E.  03%,  fil  L.RA..  335;  Adams  10.  Note:  1  Ann.  Caa.  848.  An  act 

T.  Brenui,  177  DI.  104,  52  IT.  B.  314,  granting  an  exclusive  ri^t  to  do  the 

69  A.  S.  R.  222,  42  LJftX  718.      '  puMie  printing  was  held  invalid. 

lA  Fiabbnin  v.  Chicago,  ITL  Tit.  20.  Calif <nmia   Redaction    Co.  v. 

33&  48  K.  E.  632,  63  A.  S.  B.  236,  Saiilitery  Reduction  WotIk^  190  V. 


16.  Atlanta  v.  Stein,  111  6a.  T89,  ed.)  204;  Sehoen  v.  Atlanta,  07  6a. 

36  S.  E.  032,  51  LHA.  335.  697.  26  S.  E.  380,  33  L.R.A.  804; 

16.  Stat*  T.  Hawprtb,  122  Tnd.  462,  Landberg  t.  Chicago,  237  HI.  112,  86 

23  N.  E.  946,  7  L.R.A.  240;  Barber  N.  E.  6^  127  A.  S.  R.  319,  21  L.R.A. 

Aqphalt  Far.  Co^  t.  Hunt,  100  Mo.  (K.S.)  830.  and  note;  In  xe  Lowe,  64 
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dictions,  t^e  grant  of  a  monopoly  in  the  removal  of -such  snbstaooM 
has  been  dependent  upon  the  ground  that  this  is  not  such  a  tiade  or- 

business  as  is  recognized  by  law.  In  others,  however,  the  work  of  the 
scavenger,  at  least  in  relation  to  subetan(%s  not  in  th«Bselvesai9xi<His,, 
is  VBCo^ized  as  a  lawful  trade  and  calling  fuid  as  such  entitled  to  tfa^' 
usual  protection  against  monopoly  grants.^  An  ordinance  baa  accont* 
ingly  been  held  invalid  that  attempts  to  confw  an  city  scavengers,  a 
monopoly  in  the  cleaning  of  privy  vaults  and  'Ceaspools  located  on 
private  premises.'  By  the  wei^t  of  authority,  however,  tiiough  the 
cases  are  divided,  the  settled  doctrine  is  that  as  to  thoee  subfltances 
which  are  in  themselves  nuisances,  and  for  the  protection  of  the-pnUie 
health  require  speedy  and  prompt  abatement  an4  removal  by  the 
city,  or  someone  by  it  authorized-  to  perform  the  work,  the  exercise 
of  the  power  is  in  its  nature  a  public  function,  to  be  engaged  in  by 
the  city  in  its  own  behalf  or  by  the  employment  of-  such  agencies 
as  will  best  accomplish  the  desired  result,  and  that  regarding  such 
matters  the  granting  of  an  exclusive  privilege  by  the  city  to  one 
individual  for  the  removal  of  such  unwholesome  subetances  is  not 
an  unlawful  exer(^  of  power,  nor  does  it  conflict  with  the  prinoiple 
of  law  opposed  to  the  creation  of  monopolies  or  an  invasion  of  personal 
rights.*  In  accordance  with  flds  principle,  the  city  nu^  lawfully 
grant  an  exclusive  rig^t  to  remove  and  dispose  of  garbage  and  house 
offal  which  is  at  the  time  offensive  or  unwholesome,*  or  which  has  in 
fact  been  rejected  and  discarded  aa  of  no  further  use  for  any  beoeticial 
purpose  for  food  or  otherwise.*  On  the  other  hand,  many  authorities 
hold  that  it  is  not  competent  for  the  city,  aa  a  police  regulation,  to 


San.  7S7,  39  Pae.  710,  27  LA.A.  545  ;  28  LJl.A.  079  and  nota;  In  re  Lowi^ 

State  V.  Payssan,  47  La.  Ann.  1029,  54  Kan.  757,  39  Poc.  710,  27  L.R^ 

17  So.  4ai,  49  A.  8.  R.  390  and  note.  545;  State  v.  Robb,  100  Me.  ISO,  60 

Note:  21  LJ(.A.  831.  Att.  874,  4  Ann.  Cas.  275  and  note; 

As  to  the  moniapal  power,  see  Mu-  In  re  Vaadine,  6  Pick.  (Mass.)  187, 

HimPAL  CoBPOKATiON-s.  17  Am.  Deo.  351;  Smiley  v.  MeDon- 

1.  Her  T.  Roas,  64  Neb.  710,  90  N.  aid,  42  Keb.  5,  60  N.  W.  355,  47  A. 
W.  869,  97  A.  S.  B.  676,  67  L.R.A.  S,  E.  684^  27  L.R.A.  540  and  note; 
895.  Iler  v.  Robs,  64  Neb.  710,  90  N.  W. 

Notes:  50  U.  8.  (L.  ed.)  204  et  869.  97  A.  S.  R.  676,  57  L.R.A.  89fi 

seq.;  21  L.B.A.(N.S.)  831.  and  note. 

See  snpra,  par.  5  et  seq.  Notes:  2  L.B.A.(N.S.)  830  et  seq.; 

2.  In  re  Lowe,  54  Kan.  757,  39  1  Ann.  Caa  849. 
Pac.  710,  27  L.B.A.  546;  State  v.  Hill,  See  supra,  par.  8. 

126  N.  C.  1139,  36  S.  £.  326,  50  4.  State  v.  Orr,  68  Conn.  101,  35 

L.R.A.  473.  Atl.  770,  34  L.R.A.  279;  UndW'v. 

Note:  21  L.R.A.(N.S.)  831,  832  et  Chicago,  237  Dl.  U2,  86  N.  R  638, 

■eq.  127  A.  8.  R.  319,  21  LJt.A.(N.S.)  830 

3.  Landberr^  v.  Chicago,  237  HI.  112,  and  note;  State  t.  Payssan,  47  La. 
86  N.  E.  638,  127  A.  S.  R.  319,  21  Ann.  1029,  17  So.  481,  49  A.  S.  R. 
L.R.A.(N.S.)  830  apd  ootoi  Walker  390  and  note. 

T.  Jameson,  140  Ind.  691,  37  N.  E.  Note:  1  Ann.  Cas.  849. 

402,  39  N.  E.  869,  49  A.  B.  B.  222,  6.  State      Orr,  68  Conn.  101,  36 
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^•Dt  a  zDonopol;  to  cm  mctividoal,  by  contiaot,  to  ^tor  on  the 
private  premisea  of  tb«  lahabitaAtB  of  the  city,  and  at  their  expense 
collect  and  remove  thoee  innozioua  mibstancesj  such  as  ashes,  cinders, 
or  other  substances  not  in  themselves  nuisances,  but  which,  if  accumu- 
lated in  Urge  quantities,  would  become  such.*  Hence,  an  ordi- 
nance is  void  when  it  attempts  to  grant  to  a  single  contractor  who 
will  pay  for  it  the  exclusive  privilege  of  collecting  and  shipping 
manure  in  the  city,  with  the  effect  of  destroying  legitimate  business 
in  thai  artide.^  Some  authorities  do  not  consider  garbage  a  nuisance 
per  se,  and  hold  invalid  ordinances  that  grant  monopolies  in  the 
removal  of  garbage  from  private  premises  in  so  far  as  it  includes 
refuse  animfd  and  vegetable  matter  which  has  not  been  abandoned 
as  worthless  and  is  not  in  an  unsanitary  or  offensive  condition,  par- 
ticularly when  suitable  for  use  as  food  for  animals  or  otherwise,*  or 
where  ^e  person  accused  of  violating  the  ordinance  is  in  possession  of 
such  substance  as  agent  or  vendee  of  the  originai  ownms  *  Other 
courts,  however,  while  recognizing  the  rule  that  a  municipal  corpora- 
tion has  no  power  to  treat  a  thing  as  a  nuisance  which  cannot  be  one, 
apply  to  these  cases  the  equally  well  settled  rule  that  it  has  the  poww 
to  treat  as  a  nuisance  a  tiling  that,  from  its  character,  location,  and 
surroundings,  may  or  does  become  such.**  These  courts  accordingly 
hold  that' a  municipal  contract  or  ordinance  vesting  in  a  single  con- 
tractor tiie  exclusive  ri^t  to  remove  garbage  and  house  offal  does 
not  czoato  an  unlawful  monopc^y,  wi&out  regard  to  the  conditipn 
of  the  subetanoes  or  the  fact  that  eortain  persons  are  thereby  prevented 
from  deriving  a  revenue  from  the  di^wsal  of  their  own  garba^, 
because  the  subetanoes  mentioned  from  their  character  and  condition, 
if  not  already  decayed,  noxious,  and  deleterious  to  health  whoi  dj»- 
carded,  are  extremely  liable  to  become  so  unless  promptly  taken  care 
of,  and  hence  are  proper  subjects  for  the  exercise  of  Uie  city's  police 
power  in  preventing  and  abating  conditions  injurious  to  he^th.** 

AtL  770,  34  LJIJL.  279^  Her  t.  IUbs,  Afl.  77Q,  34  LJl.A.  279^  In  n  Lowe, 
64  Neb.  710,  90  N.  W.  869,  97  A.  S.  54  Kan.  757,  39  Pac  710,  27  L.B.A. 
R.  676,  67  L.R.A.  895.  646. 

6.  Undberg  v.  Chicago,  237  HI.  lU,  Note:  21  L.R.A.(N.S.)  831  et  aeq. 
86  N.  E.  638,  127  A.  S.  R.  319,  21  9.  State  v.  Orr,  68  Conn.  101,  35 
LJl.A.(N.S.)  830  and  note;  In  re  AU.  770,  34  L.EA.  279. 

Lowe,  64  Kao.  757,  39  Pac.  710,  27  10.  Walker  v.  Jameson,  140  Ind. 

L.BJL.  645;  Her  v.  Ron,  64  Neb.  710,  601,  37  N.  E.  402,  39  N.  E.  869,  49 

90  N.  W.  869,  97  A.  8.  B.  676>  67  A.  8.  B.  222,  28  LJLA.  679.  8ee 

LJfc.A.  895  and  note.  generally,  NniSAvcn. 

Note:  1  Ann.  Caa.  849.  11.  State  v.  Orr,  68  Conn.  101,  35 

7.  Landberg  V.  Chicago,  237  111.  112,  Atl.  770,  34  L.B.A.  279;  Walker  v. 
86  N.  £.  638,  127  A.  8.  K.  319,  21  Jameson,  140  Ind.  691,  37  N.  E.  402, 
L.RAl.(N.S.)  830;  Qer  y.  Ross,  64  39  N.  E.  869,  49  A.  8.  R.  222,  28 
Neb.  710,  90  N.  W.  869,  97  A.  8.  B.  LJI.A.  679;  State  v.  Robb,  100  lU 
670,  67  L.RX  896  and  note.  180,  60  AtL  874,  4  Ann.  Gas.  276.  , 

t.  Steta  V.  On,  68  Conn.  101,  36     Note:  21  LJl.A.(N.8.)  831.  ^ 
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There  is  a  similar  diversity  of  opinion  regarding  grants  of  monopolies 
in  the  disposal  of  dead  animals  not  slaughtered  for  food.  There 
seems  no  doubt  that  a  municipality  may  lawfully  vest  in  a  angle 
person  or  corporation  the  exclusive  right  to  remove  such  carcasses 
in  time  to  prevent  their  becoming  offensive,"  particularly  where  th« 
grant  of  such  monopoly  is  coupled  with  the  condition  that  the  owner 
shall  first  have  been  given  a  reasonable  time  in  which  to  remove  tliem, 
and  have  failed  to  exercise  his  right.^"  And  it  has  been  held  that 
such  a  monopoly  raav  be  granted  for  taking  and  utilizing  dead  animala 
not  slaughtered  for  food  immediately  upon  death,  before  there  is  any 
decay  and  depriving  the  owner  of  the  possession  hereof  at  onoe.^'' 

m.  Elements  ov  Illegality  in  Combtkations 

17.  In  General. — At  common  law,  any  combination  or  agreement 
that  in  its  operation  has  or  may  have  a  urndency  to  restrain  trade, 
to  ^fle  competition  in  trade,  to  create  or  maintain  a  monopoly,  or 
unnaturally  to  control  the  productiou  or  supply  of,  or  to  increase  the 
price  of,  or  to  curtail  the  opportunity  of  obtaining,  useful  commodities, 
to  the  injury  of  the  public  or  any  considerable  portion  of  the  popirla- 
tion  of  any  locality,  is  regarded  as  contrary  to  just  governmental 
principles,  and  inimical  to  the  public  welfare,  and  therefore  against 
public  poli<qr  and  is  denied  enforcement  at  law  or  in  equity.**  It  is 
not  essential  that  these'  results  be  actually  produced,  but  it  is  eufti- 
cient  if  the  agreement  or  combizmtion  directly  tends  toward  preventing 
competition,  raising  prices  or  creating  a  monopoly.*?  On  the  oth^r 
hand,  contracts  that  only  partially  restrict  competition  and  trade  and 
are  otherwise  reasonable  usually  do  not  produce  the  evils  inherent 
in  combinations  of  the  above  classes,  unless  the  public  interest  is  in 
some  other  way  involved,  and  are  therefore  not  unlawful.*^  If  the 
main  agreement  or  combination  is  illegal  in  accordance  with  the 

12.  Sehoen  v.  Atlanta,  97  Oa.  697,  14.  Note:  21  L.aA.(N.S.)  833. 
25  S.  E.  380,  33  L.R.A.  804;  Landberg  15.  United  States  v.  Trans-MlissoQri 
T.  Chicago,  237  lU.  U2,  86.  N.  E.  638,  Freight  Ass'n,  58  Fed.  58,  19  U.  S. 
127  A.  S.  R.  319,  21  L.B.A.(N.S.)  App.  36,  7  0.  C.  A.  15,  24  L.R.A.  73. 
S30  and  note;  Walker  v.  Jameson,  140  reversed  on  another  point  in  166  U.  8. 
Ind.  591,  37  N.  E.  402,  39  N.  E.  869,  290,  17  S.  Ct.  540,  41  U.  S.  (L.  ed.) 
49  A.  S.  R.  222,  28  L.R.A.  679;  In  re  1007;  Stewart  v.  Steams,  etc.,  Lambei 
Lowe,  54  Kan.  757,  39  Pac.  710,  27  Co..  56  Fla.  570,  48  So.  19,  34  L.B.A. 
L.R.A.  545;  Smiley  v.  McDonald,  42  (N.S.)  649. 

Neb.  5,  60  N.  .W.  355,  47  A.  S.  R.  Note:  13  L.R.A.  770. 

684,  27  L.R.A.  540. and  note;  Her  v.  18.  Anderson  v.  Jett,  89  Ky.  375, 

Boas,  64  Neb.  710,  90  N.  W.  869,  97  12  S.  W.  670,  6  L.R.A.  390;  Charles- 

A.  S.  R.  676,  67  UR.A.  895.  ton  Natural  Gas  Co.  v.  Kanawha  \at- 

Note:  21  LJI.A.  833.  ural  Gas  Co.,  58  W.  Va.  22,  50  S. 

13.  Sehoen  v.  Atlanta,  97  Ga.  697,  E.  876,  112  A.  S.  R.  936,  6  Ann.  Ca*. 
25  S.  E.  380,  33  L.R.A.  804.  154.    And  see  infra,  par.  22  et  seq. 

Note:  21  L.R.A.(N.S.)  833.  17.  See  infra,  par.  19  et  seq.  ; 
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above  principles,  it  follows  that  every  contract  whereby  it  is  estab- 
lished, or  its  purposes  carried  into  effect,  is  likewise  unlawful  and 
void,  and  cannot  be  enforced  against  eitiier  party,  at  law  or  in  equity. 
Neither  specilic  performance,  resc^ion  nor  damages  for  its  breach 
will  be  awarded.  The  court  will  not  decree  the  nullity  of  such  con- 
tract, but  simply  abstain  fropa  dealing  with  it  or  discussing  any  of 
ita  effects  as  between  the  parties,  who  will  be  left  by  the  court  where 
thar  own  conduct  has  placed  them.*^    And  it  has  been  held  that 

18.  Oibbe  v.  Baltimore  GonaftL  Oaa  Bennett,  140  HL  60,  28  N.  888,  33 
Co.,  130  U.  396,  9  S.  Ct.  563,  32  TT.  -  A.  S:  B.  210,  15  L.RJL.  361;  Ford 
S.  (L.  ed.)  979;  Continental  Wall  Pa-  v,  Gbieaso  Milk  ShippeEs'  Ase'n,  155 
per  Co.  V.  Labis  Voight,  etc.,  Co.,  212  111.  166,  30  N.  E.  651,  27  Lit.A. 
U.  S.  227,  29  S.  Ct  280,  53  V.  8.  (L.  298;  Bishop  r.  Ameriean  Preeerven' 
«d.)  486;  Dx.  Miles  Medical  Co.  v.  Co.,  157  III.  284,  41  N.  E.  765,  48 
John  D.  Pait,  etc.,  Co.,  220  IT.  S.  373,  A.  S.  U*  317;  Harding  v.  American 
31  S.  Ct.  376,  55  U.  S.  (L.  ed.)  602;  CKueose  Co.,  182- IM.  551,  65  N.  B.  577, 
lleCuteheon  v.  Merz  Capsule  Co.,  71  74- A. '8.  R.  189  and  doU,  64  L.R.A. 
Fed.  787,  37  U.  8.  App.  586,  19  C.  738;  So«aiem  Fire  Bri<*,  etc.,  Co.  v. 
C.  A.  108,  31  UR.A.  415;  National  Oarden  City  Sand  Co.,  223  XM.  616, 
Harrow  Co.  v.  Bench,  83  Fed.  36,  79  N..E.  813,  T  Ann.  Cas.  50,  9  L.R.A. 
55  TJ.  S.  App.  53,  27  C.  C.  A.  349,  (N.S.)  446  and  note;  Clereland,  etc, 
39  L.R.A.  299;  United  States  v.  Ad-  R.  Co.  v.  Cioaser,  126  Ini  348,  26  N. 
dyston  Pipe,  etc.,  Co.,  85  Fed,  271,  E.  169,  22  A.  8.  R.  593,  9  L.R.A.  754; 
54  U.  S.  App.  723,  29  C.  C.  A.  141,  Chapin  v.  Brown,  83  la.  166,  48  N. 
46  L.B.A.  122;  John  D:  Park,  etc,  W.  1074,  32  A.  8.  R.  297,  12  L.Rjl. 
Co.  V.  Hartman,  153  Fed.  24,  82  C.  428;  State  v.  Wilson,  73  Kan.  343,  64 
C.  A.  158,  12  L.R.A.(N.8.)  135  and  Pac.  737,  U7  A.  S.  R.  479  and  note; 
note;  Tuscaloosa  Ice  Mfg.  Co.  v.  Wil-  Anderson  ».  Jett,  89  Ky.  375, 12  S.  W. 
liams,  127  Ala.  110,  28  So.  669,  85  670,  6  L.R.A.  390;  Aetna  Ins.  Go.  v. 
A.  S.  R.  125,  60  L.R.A.  175;  Arhold  Com..  106  Ky.  864,  61  8.  W.  624,  45 
V.  Jones  Cotton  Co.,  152  Ala.  501,  44  L.RJL.  358;  Clemoma  v.  Meadows,  123 
So.  662,  12  L.R.A.(N.S.)  150;  Pacific  Ky.  178,  04  S.  W.  13,  124  A.  S.  R. 
Factor  Co.  v.  Adler,  90  Cal.  110,  27  339,  6  L.«.A.(N.S.)  847  and  note; 
Pac.  36,  25  A.  8.  R.  102;  Herrimtin  Merchants'  loe,  eta.,  Go.  v.  Rohzman, 
T.  Menziea,  115  Cal.  18,  44  Pac.  660,  138  Ky.  530, 12ft  8,  W.  599,  137  A.  Si 
46  Pac.  730,  56  A.  S.  R.  81,  36  L.ft.A.  R.  390,  80  LJl.A.(N,S.)  973;  Brent 
318;  Getz  v.  Federal  Salt  Co.,  147  v.  Gay,  149  Ky.  615,  149  S.  W.  915, 
Cal.  115,  81  Pac.  416,  109  A.  81  R.  41  L.RJV.(N.S.)  1034;  Field*  v.  Hol- 
114;  Burden  v.  Grandi,,  152  Cal.  370.  land,  168  Ky.  544,  166  S.  W.  699, 
92  Pac.  1022,  125  A.  S.  K.  61,  14  L.Rji.J915C  865;  Texas,  etc.,  R.  Co. 
Ij.R.A.(N.S.)  90d;  €Jrogftn  v.  CJhaf-  v.  Southern  Pac.  R.  Co.,.41  La.  Apn. 
fee,  156  Cal.  6*1,  105  Pac.  746,  27  970.  6  So.  888, 17  A.  S.  ft.  445 ;  Anchor 
L.R.A.(N.8.)  395  and  Uotie;  Stewart  Elei^trie  Co.  v.  Hawkes,  171  Mass.  101, 
Steainsi,  etc.,  hvoaher  Co.,  56  Fla.  50  N.  E.  609,  68  A.  S.  B.  403,  41 
670,  48  So.  19,  24  L.RA.(N.8.)  649;  UR.A.  189;  United  Shoe  Maehinerj- 
Brown  v.  Jacobs'  Pharmacy  Co.,  116  Co.  t.  La  Chappelle,  212  Mass.  467, 
Ga.  429,  41  S.  E.  568,  90  A.  8.  R.  09  N.  E.  289,  Ann.  Cas.  1913D  715: 
126,  57  L.B.A.  647;  Craft  v.  Me-  Merchants'  Legal  Stamp  Co.  v.  Mur- 
Cononghy,  79  lU.  346,  22  Am.  Rep.  ohy,  220  Mass.  281.  107  N.  E.  968, 
171;  People  v.  Chicago  Gas  Tmst  Co.,  L.R.AJfllSD  520;  Richardson  v.  Buhl, 
130  lU.  268,  22  N.  E.  798,  17  A.  S.  R.  77  Mich.  632.  43  N.  W.  U02,  6  LJS.A. 
319,  8  L.tl.A.  49^  and  note;  More  v.  467" and  nata;  toT^jo;  t.  Ifiehebi  8tt 
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where  an  action  is  commenced  to  oiforce  a  contract  that  tends  to 
monopoly  or  restraint  of  trade,  the  court  will  of  its  own  motion  take 

notice  of  its  illegal  character  and  refuse  to  grant  relief  even  though 
both  parties  have  treated  the  contract  as  valid."  On  the  other  hand 

it  ia  well  settled  at  common  law  that  the  contracts  of  an  unlawful 

Mieh.  15,  49  K.  W.  901,  13  LJI.A.  87  Foe.  315, 16  L.B.A.(K.8.)  846  ud' 

770  and  note;  Clark  v.  Needham,  136  note;  Monu  Run  Coal  Co.  t.  Barclay 

Mich.  84,  83  N.  W.  1027,  84  A.  8.  B.  Coal  Co.;  68  Pa.  St  173,  8  Am.  Bep. 

569,  61  L.BA.  786:  Hunt  v.  Biver-  159;  Nester  v.  ContinenUl  Brewing 

aide  CiM)i>erativ«  Qub,  140  Uioh.  Co.,  161  Pa.  St  473,  89  AU.  102,  41 

638,  104  N.  W.  40,  112  A.  8.  B.  420  i  A.  S.  R.  894  and  note,  24  L.BA.  247; 

W.  H.  mil  Co.  V.  €h»y,  168  Mieh.  Monongahela  River  Conaol.  Coal,  etc, 

12,  127  N.  W.  803.  30  LAJl.(N.S.)  Co.  v.  Jutte,  210  Pa.  St  288,  59  Atl. 

327  and  note;  National  Ben.  Co.  t.  1088,  106  A.  S.  B.  812,  2  Ann.  Cas. 

Union  Hospital  Co.,  46  Minn.  272,  47  951;  Wood  Mowing,  etc.,  Co.  v*  Green- 

N.  W.  806,  U  LJi.A.  437  and  note;  wood  Hardward  Co.,  75  S.  C.  378,  06 

Bofan  1^.  Co.  V.  Hollia,  54  Mum.  iS23,  S.  E.  973,  9  Ann.  Cas.  902  and  note; 

55  H.W.  1119,  40  A.  S.  B.  319,  21  Bailey  t.  Master  Plumbers'  Aas'n,  103 

L.R.A.  337;  Kosrausko  Oil  Mill,  ete.,  Tens.  90,  52  S.  W.  863,  46  L.aA. 

Co.  T.  Wilson  Cotton  OU  Co.,  00  Mtea  561;  Texas  Standard  Oil  Co.  v.  Adone, 

651,  43  So.  436,  8  UBJL(N.8.)  1053;  83  Tex.  650,  19  S.  W.  274,  29  A.  S. 

State  T.  Firemen's  Fnnd  Ins.  Ca,  152  B.  600, 15  L.R.A.  598;  Queen  Ins.  Go. 

Mo.  1,  G2  S.  W.  595,  46  LJI.A.  363;  v.  State,  86  Tex.  250,  24  S.  W.  397,  22 

Finek  v.  Sehnddcor  Granite  Co.,  187  L.B.A.  483  ^  Fuqua  t„  Pabst  Brewing 

Mo.  244,  86  S.  W.  213,  106  A.  8.  B.  Co.,  OO  Tex.  298,  38  S.  W.  29,  750, 

452;  Henry  County  v.  Citisens'  Baok,  35  L.R.A.  241;  Fisher  Flouring  Mills 

208  Ma209,106S.  W.622,14Ii.B.A.  Go.  v.  Swanson,  76  Wash.  649,  137 

(KS.)  1062  and  note;  SCanefaesier,  Pao.  144,  51  L.R.A.(N.S.)  522  and 

eto.,  B.  Co.  V.  Concord  B.  Co.,  66  N.  note;  Slaughter  v.  thacker  Coal,  etc.. 

H.  100,  20  AtL  383,  40  A.  8.  R.  582,  Co.,  55  W.  Va.  642,  47  S.  E.  247,  104 

9  L.R.A.  669;  Banoroft  v.  Union  Em-  A.  S.  R.  1013,  2  Ann.  Cas.  335,  66 

bossing  Co.,  72  N.  H.  m,  67  AtL  97,  Lit. A.  342;  Charleston  Natural  Gas 

64  IJ.R.A.  208;  Stockton  t.  Central  Co.  v.  Kanawha  Natural  Gas  Co.,  5& 

B.  Co.,  60  N.  J.  Bq,  52, 24  Atl.  964, 17  W.  Va.  22,  60  S.  E,  -876,  U2  A.  S.  R. 

Ii.R.A.  97;  Trenton  Potteries  Go.  t.  936,  6  Ann.  Cas.  164:  Pocahontas 

OUphant,  68  N.  J.  Eq.  607,  43  AtL  Coke  Co,  y..  Powhatan  Coal,  etc.,  Co., 

723,  78  A.  S.  B.  612,  46  L.BJL  256  ;  60  W.  Va.  508,  56  S.  E.  04,  116  A. 

Amot  T.  Pittston,  etc,  Coal  Co.,  68  B.  R.  901,  9  Ann.  Caa.  667,  10  L.R.A. 

N.  T.  558,  23  Am.  Rep.  190;  Lslie  T.  (N.S.)    268   and   note;  Milwaukee 

LorilUrd,  110  N.  Y.  519,  18  N.  E.  Masons',  etc.,  Ass'n  v.  Niezerowski, 

363,  1  L.R.A.  456  and  note;  Leonard  95  Wis.  129,  70  N.  W.  166,  60  A.  S. 

V.  Poole,  114  N.  y.  371,  21  N.  E.  707,  R.  97,  37  UBJi.  127;  Weidmaa  t. 

11  A.  S.  R.  667,  4  L.R.A.  728;  Cum-  Shragge,  46  Caa.  Sop.  Ct  1,  Ann. 

misgs  T.  Union  Blue  Stone  Co.,  164  Cas.  1912D  919. 
N.  Y.  401,  58  N.  E.  525,  79  A.  S.  R.     Notes:  41  A.  S.  B.  900;  1  L.aA. 

655,  52  L.R.A.  262;  Crawford  v.  Wick,  862  ;  64  L.B.A.  689;  11  L.R.A.(N.8.) 

1&  Ohio  St  190,  98  Am.  Dec.  103;  368,  370;  12  L,R.A.(N.8.)   601;  30 

Emery  v.  Ohio  Candle  Co.,  47  Ohio  L.R.A.(N.80  582;  8  Ann.  Cas.  892; 

St  320,  24  N.  G.  660,  21  A.  S.  R.  Anu.  Cas.  1912A  1028      seq.;  Ann. 

819;  Lufkin  Rule  Co.  v.  Fringeli,  57  Cas.  1916A  123. 
Ohio  St  596,  49  N.  E.  1030,  63  A.  S.     19.  Richardson  v.  Buhl,  77  Mich. 

B.  736,  41  L3.A.  186;  Anderson  t.  632,  43  N.  W.  1102,  6  L.B.A.  457. 
Shawnee  Compress  Co.,  17  Okla.  231, 
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combination  or  its  membesr^  which  are  collateral  to  and  ind^endent 
of  the  unlawful  contract  by  which  the  trust  or  monopoly  was  created, 
and  not  in  furtherance  of  its  purpose,  are  valid  and  enforceable.** 
And  it  is  generally  agreed  that  the  mere  fact  that  the  plaintiff  is  a 
m^ber  of  a  trust  or  combination,  created  with  the  intent  and  pur- 
poses of  restraining  trade  or  establishing  a  monopoly,  will  not  disable 
or  prevent  it  in  law  from  selling  goods  or  services  within  or  affected 
by  the  provisions  of  such  trust  or  combination,  and  recovering  their 
price  or  value,  either  at  common  law,  or  under  the  Sherman  Act,  or 
under  state  statutes  making  unlawful  contracts  in  reetraiat  of  trade 
or  commerce.'  So  far  as  the  substantive  law  is  concerned,  these 
prinoiples,  as  generally  understood  and  applied,  suffice  reasonably 
well  for  the  prot^tion  of  even  the  complex  industrial  society  of  to-day 
from  the  evils  thereby  denounced.  But  the  common  law  remedy  of 
xefusing  to  enforce  such  contracts:  proved  insufficient,  and  hence  it 
has  been  found  necessary  by  the  national  and  state  legislatures  to 
enact  drastic  laws  against  trustB>  pools,  unlawful  combinations  and 
conspiracies,  which  will  prevent  and  punish  them,  and  not  leave  them 
to  exist,  and  iofoiOB       aontnots  among  themselves,  denying  them 

20.  Continental  Wall  Paper  Co.  r.  213  U.  S.  227,  29  8.  Ct.  280,  53  0.  8. 

Louis  Voight,  etc,  Co.,  212  U.  8.  227,  (L.  ed.)  486  and  note;  D.  R.  Wilder 

29  S.  Ct.  280,  53  U.  S,  (L.  ed.)  486  Mfg.  Co.  v.  Com  Products  Refining 

and  note;  Denneby  v.  McKulta,  86  Co.,  236  U.  S.  165,  35  S.  Ct.  398,  59 

Fed.  825,  59  U.  8.  App.  264,  30  C.  C.  tT.  8.  (L.  ed.)  530,  Ann.  Cia.  1916A 

A  422,  41  URA.  609;  Harrison  v.  118  and  note;  Dennefay  v.  MeNulta. 

Glucose  Sugar  Refining  Co.,  116  Fed.  86  Fed.  825,  59  U.  S.  App.  264,  30 

304,  63  C.  C.  A.  494,  58  L.R.A.  915;  C.  C.  A.  422,  41  L.R.A.  609;  Chicago 

Oiieago  Wall  Paper  Utlls  v.  General  Wall  Paper  Mills  v.  General  Papcr 

Paper  Co.,  147  Fed.  491,  78  C.  C.  A  Co.,  47  Fed.  491,  78  C.  C.  A.  607, 

607,  8  Ann.  Caa.  888  and  note;  Inter-  8  Ann.  Cas.  889;  Int«mational  Har- 

uational  Harvester  Co.  of  America  r.  Tester  Co.  v.  Eaton  Circuit  Judge,  163 

Eaton  CiMuit  Judge,  163  Mich.  55,  Mich.  55,  127  N.  W.  695,  Ann.  Caa. 

127  N.  W.  695,  Ann.  Cas.  1912A  1022  lpl2A  1022  and  note,  30  L.RA.(N.S.) 

and  note,  30  L.R:A.(N.S.)  580  and  580  and  note;  Freed  v.  American  Fire 

note;  C.  H.  Albers  Commission  Co.  Ins.  Co.,  90  Miss.  72,  43  8o.  947,  122 

v.  Sjwmcer,  205  Mo.  105,  103  S.  W.  A.  8.  R.  307,  11  I1rA.(N.8.)  368 

823,  11  L.R.A.(N.S.)  1003;  Jackson  and  note;  McCall  Co.  v.  Hughes,  102 

V.  Akron  Brick  Aas'n,  53  Ohio  St.  303,  Bfiss.  376,  69  So.  794,  42  URA.(N.S.) 

41  N.  E.  267,  63  A.  S.  R.  638,  35  63;  Amot  v.  Pittston,  etc..  Coal  Co„ 

L.R.A.  287.  68  N.  T.  558,  23  Am.  Rep.  150;  Na. 

Notes:   64  L.R.A.  722,  735;  U  tional  Distilling  Co.  v.  Cream  City 

L.E.A.(N.S.)  368  et  sea.;  30  Ii.R.A  Importing  Co.,  86  Wis.  352,  66  K.  W. 

(N.S.)  581;  41  L.R.A.(N.8.)  1034  et  864,  30  A  S.  R.  902. 

seq.;  8  Ann.  Cas.  892  et  seq.;  Ann.  Notes:  11  LJt.A(N.S.)  368;  8  AanJ 

Cas.  igi6A  122  et  aeq.  Caa,  892;  Ann.  Cas.  1916A  123. 

And  Bee  infra,  par.  50,  51.  And  see  supra,  par.  51. 

1.  Connolly  V.  Union  Sewer  Pipe  As  to  state  statutes  rendering  even 

Co.,  184  U.  8.  540,  22  S.  Ct.  431,  46  collateral  contracts  of  illegal  combina- 

V.  8.  (It.  ed.)  679;  Continental  Wall  tions  unenforceable  in  state  conrta,  see 

Paper  06.  v.  LoniB  Vbight,  eie.,  Co.,  infra,  par.  69. 
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■  only  the  aid  of  the  courts  as  at  commOD  law..  In  other  wordSj  anti- 
trust laws,  however  drastic,  do  little  more  tlian  furnish  a  more  adequate 
procedure  for  the  enforcement  of  common  law  principles  governing 
unlawful  combinations.* 

18.  Monopolies. — practical  monopoly  may  exist  without  the  aid 
of  a  le^lative  grant,  as  it  may  result  from  the  control  of  a  trade  or 
industry,  brought  about  by  means  of  contracts  and  combinations 
between  competitors.  Like  the  ancient  monopolies,  the  practical  mo- 
nopoly is  under  the  ban  of  the  law  because  it  tends  to  prevent  com- 
petition^ and  enhance  the  price  or  deteriorate  the  quality  of  the 
commodity  or  service  to  which  it  relates.*  Accordingly,  it  ia  a  prin- 
ciple of  universal  application  that  every  agreement,  combination  or 
association,  the  purpose  or  effect  of  which  is  to  create  a  virtual  mo- 
nopoly in  the  production,  manufacture  or  sale  of  a  useful  commodity, 
either  generally  or  in  a  given  locality,  making  it  possible  to  ttontr^ 
butput  or  pric^,  or  to  suppress  competition,  is  contrary  to  public 
policy  and  hence  unlawful,  both  at  common  law  and  under  the  anti- 
trust Btatutes,  ttsd  regardlesB  of  its  form;  methods,  or  incidents.*  This 

>.  Combeiiand  Telephone,  eto^  Co.  GaL  8U,  106  Pm.  745,  27  LAJL 

V.  State,  100  Miss.  102,  54  So.  670,  (N.S.)  395;  Stewart  v.  Stearns,  ete., 

39  L.R.A.(N.S.)  277}  State  v.  Fin-  Lumber  Co.,  66  Fla.  670,  48  So.  IB, 

xoen's  Fond  Ins.  Co.,  162  Mo.  1,  62  B.  24  L.B.A.<N.S.)  649;  Brown  v.  Jacobs' 

W.  595,  45  ti.B.A.  363.   And  see  in-  Phannacy  Co.,  116  Ga.  429,  41  S.  E. 

fra,  par.  165  et  seq.  653,  90  A.  8.  B.  126,  67  L.B.A.  647; 

.  3.  State  v.  Dulnth  Board  of  Trad^  Craft  v.  MeConoughy,  79  HI  346,  22 

107  Minn.  609,  121  N.  W.  396,  23  Am.  Rep.  171;  People  v.  Cliieago  Qas 

LJt.A.(KJ5.)  1260.  Trust  Co.,  130  lU.  268,  22  nTe.  798, 

4.  Standard  Oil  Co.  v.  United  States,  17  A.  S.  B.  319,  8  L.R.A.  497  and 

221  U.  S.  1,  31  S.  Ct  502,  56  U.  S.  note;  Distilling,  etc,  Co.  t.  People,  156 

(L.  ed.)  619,  Ann.  Cas.  1012D  734»  HI.  448,  41  N.  £.  168^  47  A.  S.  fi. 

34  L.B.A.(N3.)  834;  United  States  200;  Bishop  v.  American  Pnserrers' 

V.  JelUco  Mountain  Coal,  etc.,  Co.,  46  Co.,  167  Hi.  284,  41  N.  E.  765,  48 

Fed.  432, 12  UR.A.  763;  United  States  A.  S.  B.  317  and  note;  Harding  v. 

V.  Trans-Hissonii  Freight  Aas'n,  68  American  Olueose  Co.,  182  HI,  651,  55 

Fed.  68, 19  U.  a  App.  36,  7  &  C.  A.  N.  E.  677,  74  A.  S.  R.  189  and  note, 

16, 24  L.R.A.  73,  overruled  on  another  64  L.R.A.  738 ;  Dunbar  t.  Ameriean 

point  in  166  U.  S.  290,  17  S.  Ct  540,  Telephone,  etc.,  Co.,  224  la  9,  70  K. 

41  U.  S.  (L.  ed.)  1007;  United  States  E.  423,  U5  A.  S.  B.  132,  8  Ann.  Caa. 

T.  Addyston  Pipe,  etc,  Co.,  85  F^  67  and  note:  Union  Trust,  etc.,  Bank 

271,  64  U.  S.  App.  723,  29  G.  C.  A.  ▼.  Einloch  Ixnig  Distanoe  Telephone 

141,  46  L.B.A.  m;  Continoital  WaD  Ca,  268  B.  202,  101  N.  E.  635,  Ann. 

Paper  Co.  v.  Lewis  Toight.  etc.,  Co.,  Gas.  1914B  268,  46  L.BJL<N.S.)  466; 

148  Fed.  839,  78  C.  C.  ^  .667,  19  Chapin  v.  Brown,  83  la.  166,  48  N.  W. 

L.B.A.(N.S.)  143;  Tnsoaloosa  lee  Mfg.  1074,  32  A.  8.  B.  297, 12  L.B.A.  428; 

Co.  T<  Williams,  127  A1&  UO,  28  So.  Reeves  v.  Decoxah  Farmers'  Coopera- 

669,  85  A.  8.  3.  126,  60  L.R.A.  I76j  tive  Soc,  160  Ta.  194,  140  N.  W.  SH 

Pacific  Factor  Co.  t.  Adler,  00  CaL  44  L.RX(K.S.)  1104;  Clemens  v. 

110,  27  Pae.  36, 25  A.  S.  R.  102;  Her-  Meadows,  123  Ky.  178,  94  8.  W.  13, 

ximan  v.  Menziea,  115  CaL  16,  44  Pae.  124  A.  8.  B.  339,  6  LJl.A.(N.S.)  847 

660,  46  Pac.  730,  56  A.  S.  B.  82,  36  and  note;  Merchants'  Ice,  etc.,  Co. 

L.R.A.  318;  Grogan  v.  Chaffee,  166  Rctoian,  188  Ey.  630,  128  S.  W.  699k 
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xole  is  applicable  to  «very  uo^poly  whether  the  supply  be  restricted 
by  nature  or  susceptibU  of  indefinite  production.  The  difficulty  of 
effecting  the  unlawful  purpose  may  be  p^eater  in  the  one  case  than 
in  the  oUxsCf  hot  it  is  never  ixai)oaaLble.'  If  the  contract  or  oombixutr 
tion  actually  results  in  tlM  effective  creati(Sk  of  a  mutual  znon(^oly^ 
whether  local  «r  general,  its  illegality  is  be^Mid  question,*  partionlarly 

137  A.  S.  B.  390  and  note,  30  UR^  LJLA.  140  and  note;  Lafkin  Btale 
(N.S.)  973;  Brant  v.  Qay,  140  Kj.  Co.  t.  Ftingdi,  57  Ohio  St  506, 
615,  149  S.  W.  015,  41  LJtJL(N.S.)  40  N.  £.  1030,  63  A.  S.  R.  736, 
1034;  KlingeH'B  Pharmacy  v.  Shaxp,  41  L.BJI.  185;  Anderson  v.  Shaw- 
104  Md.  218,  64  Atl.  1029,  118  A.  S.  nee  Compress  Co.,  17  Okla.  231,  87 
B.  399,  9  Ann.  Gas.  1184,  7  L.RA.  Pae.  315,  15  LJLA.(N.S.)  846  and 
<K.S.)  976;  United  Shoe  Maoldnery  note;  Morris  Run  Coal  Co.  v.  Bar- 
Co.  V.  La  Ghappelte,  212  Mass.  467,  clay  C04I  Ca,  68  Pa.  St  173,  8  Am. 
go  N.  E.  289,  Ann.  Cas.  1913D  715;  Rep.  150;  Oakdale  Mfg.  Co.  v.  Qaist, 
Richardson  v.  Buhl,  77  Mich.  632,  43  18  R.  I.  484,  28  AtL  973,  49  A.  S. 
N.  W.  1102,  6  L.R.A.  467  and  note;  R  784,  23  L.R.A.  039;  Fisher  Flouring 
Lovejoy  v.  Michels,  88  Mich.  15,  49  Mills  Co.  v.  Swanaon,  76  Wash.  649, 
N.  W..901,  13  L.R.A,  770  and  note;  137  Pac  144,  51  L±A.(N.S.)  522; 
Clark  7.  Needham,  125  Mich.  84,  83  Charleston  Natural  Gas  Co.  v.  Eana- 
N.  W.  1027,  84  A.  S.  B.  559,  51  L.R.A.  wha  Natural  Gas,  etc.,  Co-  58  W.  Va. 
786;  Atty.-G«n.  v.  National  Cash  22,  50  S.  E.  876,  112  A.  S.  R.  936,  6 
B^ter  Co.,  182  Mich.  99,  148  N.  Ann.  Cas.  154;  Pocahontas  Coke  Co. 
W.  420,  Ann,  Cas.  1916D  638;  Nar  v,  Powhatan  Coal,  etc.,  Co.,  60  W.  Va. 
tional  Ben.  Co.  v.  Union  Hospital  Co^  508,  56  S.  E.  264,  116  A.  S.  B.  901, 
45  Minn.  272,  47  N.  W.  806, 11  L.B.A.  9  Ann.  Cas.  667, 10  UB.A.(N.S.)  268; 
437  and  note ;  State  t.  Duluth  Board  Weidman  v.  Shnigge,  46  Can.  Sap.  Ct. 
of  Trade,  107  Minn.  606,  121  N.  W.  1,  Ann.  Cas.  1912D  919. 
395,  23  L.R.A.(N.S.)  1260;  Cumber-  Notes:  1  L.R.A.  852;  2  L.RJl.  34; 
land  Telephone,  etc.,  Co.  v.  SUte,  100  9  L.RA.(N.S.)  450. 
Miss.  102,  54  So.  670,  39  L.R.A.(N.S.)  And  see  supra,  par.  2  et  seq.,  and 
277;  State  v.  Firemen's  Fund  Ins.  Co^  infra,  par.  43,  89,  99, 148  et  seq. 
152  Mo.  1,  62  S.  W.  595,  45  LJI.A.  5.  People  v.  North  River  Sugar  Be- 
363;  Pinek  r  Schneider  Granite  Co.,  fining  Co.,  54  Hun  354,  355,  3  N.  Y. 
187  Mo.  244,  86  S.  W.  213,  106  A.  S.  401,  7  N.  Y.  S.  406j  2  L.B.A.  33, 
3.  R  452;  Home  Telephone  Co.  t.  5  L.R.A.  386,  affirmed  121  N.  Y.  582, 
Sai«oxie  Light,  etc,  Co.,  236  Mo.  114,  24  N.  E.  834, 18  A.  S.  B.  843,  9  URA. 
139  S.  W.  108,  36  L.R.A.(N.g.)  124;  33. 

Stockton  T.  Central  B,  Co.,  50  N.  J.  fl.  Continraital  Wall  Pi^r  Co.  v. 

Eq.  52,  24  Atl.  964,  17  L.B.A.  07;  Lewis  Voight,  etc,  Co.,  48  Fed.  939, 

People  V.  North  Biver  Sugar  Refining  78  C.  C,  A.  567,  19  LJl.A.(N.S.)  143; 

Co.,  54  Hnn  354,  356,  3  N.  Y.  S.  40^  Tuscaloosa  lot  Ui^g.  Co.  v.  WiUiams, 

7  N.  Y.  S.  406,  2  L.B.A.  33  and  note.  127  Ala.  UO,  28  80.  669,  85  A.  a  R. 

5  L.R.A.  386  and  note,  affirmed  121  IT  125,  50  LJUL  175;  Craft  t.  Mo- 

Y;  582,  24  N.  E.  834,  18  A.  S.  B.  Conoughy.  79  HI.  346,  22  Am.  Rep. 

843,  9  L.B. A.  33 ;  Cummings  v.  Union  171 ;  Hamng  t.  American  OIneose  Co., 

Bine  Stone  Co.,  164  N.  Y.  401,  68  N.  182  HI.  661,  55  N.  E.  577,  74  A.  S.  B. 

E.  525,  79  A.  S.  R.  655,  52  L.B.A.  189  and  note,  84  LJI.A.  738;  Mai^ 

262  and  note;  Straus  v.  American  Pub-  chants'  Ice,  ete.  Co.  t.  Rohrman,  138 

Ushen'  AsB'n,  177  N.  Y.  473,  69  N.  E.  Ky.  630,  128  8.  W.  599,  137  A.  S. 

1107, 101  A.  S.  B.  819,  64  L.R.A.  701;  B.  390,  30  LJt.A.(N.S.)  973;  Richard- 

State  T.  Standata  Oil  Co.,  49  Ohio  St  son  v.  Buhl,  77  Ifieh.  632,  43  K.  W. 

137,  80  N.  E.  270.  34  A.  S.  R  641,  U  UO^,  8  ULA.  «7  aai  note;  Hut  t. 
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if  it  ni  fact  fixm  and  increaaes  prices,'  or  if  one  of  its  results  is  to 
rsdnoe  the  available  supply  of  tbe  commodity  beloir  the  needs  of 
the  locality  affected,  thus  opiating  cot  only  to  enable  the  combinar 
tion  fltbitmrily  - to  .  maintain  prices,  but  directly  and  neoeasaziiy  to 
cnata  a  partial  famine  by  which  it  can  profit  at  will.*  If  tiie  object 
or  tendoDoy  of  the  agreeoieut  or  combination  ia  to  produce  a  monthly 
and  enable  the  parties  to  control  prices  of  a  useful  commodity,  it  is 
none  the  leas  illegal  because  fche  prioea  actually  fixed  at  the  time  may 
be  entirely  reasonable  in  themselTeB,*  or  that  it  has  not  attempted 
to  ooDtrol  the  output  of  the  few  independent  concerns  left  or  the 
prices  at  which  they  sell  their  product.'*^  It  is  no  answer  that  the 
monopoly  has  in  fact  improved  the  quality  and,  reduced  the  price  of 
the  conunodity.  Indeed,  the  reduction  of  prices  may  have  been 
adopted  as  necessary  to  crush  competition^^  Kor  need  the  monopoly 

Riverside    Co-Operative    Clnb,    14Q  (N.S.)  1053;  Cnmtnings  v.  Union  Blue 

Mich.  538,  104  N.  W.  40,  U2  A.  8.  E.  Stone  Co.,  164  N.  Y.  401,  68  N.  E. 

420;    Att7-G«n.   t.   NatioDal    Cash  525,  79  A.  S.  R.  655,  62  IiJt.A.  262; 

Rejpater  Co.,  182  Uieb.  99, 148  N.  W.  Morris  Bun  Co&l  Co.  v.  Bartilay  Coal 

420,  Ajin.  Caa.  1916D  638;  Kosciusko  Co.,  68  Pa.  St.  173,  8  Am.  Bep.  160. 

Oil  Itfill,  etc.,  Co.  v.  Wi^n  Cotton  And  see  infra,  par.  24. 

Oil  Co.,  90  Miss.  561,  43  So.  435,  8  10.  Merchants'  Ice,  etc.,  Co.  v.  Rohr- 

LJl.A.(N.S.}    1053;    Cummings  .  v.  bum,  138  Ky.  530,  128  S.  W.  590, 

Union  Blue  Stone  Co.,  164  N.  T.  401.  137  A.  S.  R.  390,  30  LJt.A.<N.S.) 

58  K.  £.  526,  79  A.  S.  B.  656,  52  973. 

L.R.A.  262  and  note.   And  see  rapra,  11.  United  States  v.  Addyston  Pipe, 

par.  2.  etc.,  Co.,  83  Fed.  271,  54  U.  8.  App. 

7.  Harding  v.  American  Glucose  Co.,  723,  29  C.  C.  A.  141,  46  LJt.A.  122; 
182  m.  551,  56  N.  E.  577,  74  A.  8.  Richardson  v.  Buhl,  77  Mich.  632,  43 
B.  189  and  .noto,  64  L.kA.  738;  N.  W.  1102,  6  L.R.A.  457;  Hunt  v. 
Richardson  v.  Buhl,  77  Mich.  632,  43  Rivoreide  Co-Operative  Club,  140 
N.  W.  1102,  6  LJl.A.  457  and  note;  Mich.  538,  104  N.  W.  40,  112  A.  8. 
Pinck  V.  Schneider  Granite  Co.,  187  R.  420;  People  v.  North  ffiver  Sufrar 
Mo.  244»  86  8.  W.  2li  106  A.  8.  R.  Reaning  Co.,  54  Hun  354.  355,  3  N. 
462.  Y.  S.  401,  7  N.  Y.  8.  406.  2  LJI.A. 

8.  Tuscaloosa  Ice  Mfg.  Co.  V.  TVil-  33,  5  IiJl.A.  386,  affirmed  in  121  N.  Y. 
liams,  127  Ala.  110,  28  So.  669,  85  582,  24  N.  E.  834,  18  A.  S.  R.  843, 
A.  S.  R.  125,  50  L3Ju  175.  9  LJlJL.  33;  State  v.  Standard  OU 

9.  Brown  v.  Jacobs'  Pharmacy  Co-  Co.,  49  Ohio  St.  137,  30  H.  E.  279, 
115  Ga.  429,  41  S,  E,  553,  90  A.  S.  R.  34  A.  8.  B.  541, 15  L.BA.  145;  Lufkin 
126,  57  L.B.A.  547:  Harding  v.  Amer-  Rule  Co.  v.  Fringeli,  57  Ohio  St.  596, 
ican  Ghieoee  Co.,  182  IlL  551,  55  N.  49  N.  E.  1030,  63  A.  8.  R.  736,  41 
E.  677,  74  A.  S.  B.  189  *nd  note,  64  L.RwA.  185;  Continental  Wall  Paper 
L.R^.  738;  Merchants*  Ice,  etc^  Co.  Co.  y.  Lewis  Voight,  etc.,  Co.,  148  Fed. 
V.  Eohrmaa,  133  Ky.  530,  128  S.  W.  939,  78  C.  C.  A.  567, 19  LJl.A.(N.S.) 
599, 137A.S.B.  390,  30  L.R.A.(N.S.)  143;  Harding  v.  American  Gluooee 
973;Richardaonv.  Buhl,  77  Mich.  632,  Co.,  182  lU.  551,  55  N.  E.  577,  74 
43  N.  W.  1102,  6  L.R.A.  457  and  A.  S.  R.  189  and  note,  64  L.R,A.  738; 
note;  State  v.  Duluth  Board  of  Trade,  Lovejoy  v.  Michds,  88  Mich.  15,  49 
107  Minn.  506,  121  N,  W.  395,  23  N.  W.  901,  13  LuRX  770  and  note; 
UB.A.CN.S.)  1260;  Kosciusko  Oil  Stockton  v.  Central  B.  Co^  50  N.  J, 
Mill,  etc.,  Co.  V.  Wilsop  Cotton  Oil  Eq.  52,  24  Atl.  964,  17  L.E.A.  97s 
Co.,  90  Misa.  561,  43  So.  435,  8  L.BA.  JState  v.  Standard  Oil  Co.,  49  Ohio  St. 
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be  complete.^'  It  is  a  criminal  offense  for  a  person  to  obtain  a 
monc^ly  of  a  prime  necessity  of  life.  It  is  no  answer  to  say  thait  the 
article  may  have  been  monopolized  for  a  booevcd^t  purpose.'* 

19.  Restraliit  of  Trade. — At  a  very  remote  period  the  words  "con- 
tract in  restraint  of  tradei*'  in  England  oame  to  refer  to  some  voltmtary 
restraint  put  by  contract  by  an  individual  on  his  right  to  carry  on 
his  trade  or  csdling.  Originally  all  such  contracts  were  considered 
to  be  illegal,  because  it  was  deemed  they  were  injurious  to  the  public 
as  well  as  to  ihe  individuals  who  made  them.  Suboequently,  duiiging 
industrial  conditions  and  economic  concepts  baaed  thereon  caused  a 
tw<rfold  devdopment  in  the  law  on  this  general  subject.  On  the 
one  hand,  it  was  observed  that  the  strict  rule  was  impracticable  and 
productive  of  more  harm  than  good  in  that  it  prevented  oertais  com-: 
binations  beneficial  to  the  parties  and  not  injurious  to  the  public,  and. 
seriously  interfered  with  ordinary  everyday  buainess  transactions.  It 
was  accordingly  found  essential  to  distinguish  between  oombinatiens 
and  agreements  in  general  restraint  of  trade,  and  those  in  putial  and 
xeasonable  nstraint  of  trade,  and  to  xeeognize  tiw  latter  as  valid.^* 

137,  30  N.  G.  279,  84  A.  S.  B.  641,  12  L.B.A.  428;  Beeves  'r.  Oeootah 

15  L.R.A.  145.  Pannera'  Cooperative  Soc.,  160  la. 

12.  See  infra,  par.  23.  194,  140  N.  W.  844,  44  L.B.A.(N.S.) 

13.  State  T.  Eastern  Coal  Co.,  29  1104;  Brent  t.  Oay,  149  Ky.  615,  140 
E.  I.  254,  70  Atl.  1,  132  A.  8.  R.  817,  S.  W.  915,  41  T.,BA.(N.8.)  1034; 
17  Ann.  Caa.  9$.  See  infra,  par.  99  Anchor  Electric  Co.  v.  Hawke,  171 
at  seq.  Mass.  101,  50  K.  G.  609,  68  A.  S.  R. 

14.  Standard  Oil  Co.  v.  United  403,  41  LJI.A.  189;  National  Ben.  Co. 
States,  221  IT.  8.  1,  31  8.  Ct.  502^  v.  Union  Hospital  Co.,  45  Minn.  272, 
56  U.  8.  (L.  ed.)  619,  Ann.  Cas.  47  N.  W.  606,  U  URJl.  437  and 
1912D  734,  34  L.B.A.(N.S.)  834;  noU;  State  v.  Dnluth  Board  of  Trade, 
United  SUtes  t.  American  Tobacco  107  Minn.  506,  121  N.  W.  395,  23 
Co.,  221  U.  8.  106,  31  8.  Ct.  632,  55  L.R.A.(N.S.)  1260  and  note;  SUte  t. 
V.  S.  (L.  ed.)  663;  United  SUtes  v.  Firemen's  Fnnd  Ins.  Co.,  152  Mo.  1, 
Trans-UiBsonri  Freight  Aas'n,  68  Fed.  52  S.  W.  595,  45  LJt_A  363;  Banenft 
58,  19  U.  S.  App.  36,  7  C.  C.  A.  15,  v.  Union  Emboasing  Co.,  72  N.  H. 
24  Lil.A.  73,  reversed  on  another  point  402,  57  Atl.  97,  64  LJt.A.  298;  Leslie 
in  166  U.  S.  290,  17  S.  Gt.  540,  41  U.  v.  Lorillard,  UO  N.  Y.  519,  18  N.  E. 
3.  (L.  ed.)  1007;  United  States  v.  Ad-  363, 1  LJt.A.  466;  Monongahela  Biver 
dyston  Pipe,  etc.,  Co.,  86  Fed.  371,  54  ConsoL  Coal,  ete.,  Co.  v.  Jntte,  210  Pa. 
U.  S.  App.  723,  29  G.  C.  A.  141,  46  St.  288,  59  AtL  1088,  105  A.  8.  B. 
UB.A.  122;  Harrison  v.  Glneose  Su-  812,  2  Asn.  Cas.  951;  Oakdale  Mfff. 
gSLT  Refining^  Co.,  116  Fed.  304,  63  C.  Co.  v.  Oarst,  18  R.  I.  484,  28  AtL  973, 
C.  A.  484,  68  L.B.A.  915;  Stewart  v.  49  A.  S.  R.  784,  23  L.R.A.  639;  State 
Steams,  etc.,  Lomber  Co.,  56  Fla.  570,  v.  Eastern  Coal  Co.,  29  R.  I.  254,  70 
48  So.  19,  24  UEA..(N.8.)  649;  Peo-  Atl.  1,  132  A.  S.  R.  817,  17  Ann.  Cas. 
pie  V.  Chicago  Live  Sto^  Ezeh.,  170  96;  Owynn  v.  Citizens'  Telephone  Co., 
m.  556,  48  N.  E.  1062,  62  A.  S.  R.  69  S.  C.  434,  48  S.  E.  460,  104  A.  8, 
404,  39  L.B.A.  373;  Harding  v.  Ameri-  R.  819,  67  UB.A.  Ill;  Queen  Ins.  Co. 
can  Glucose  Co.,  1«2  lU.  661,  55  N.  E.  v.  State,  86  Tfex.  260,  24  S.  W.  397, 
577,  74  A.  S.  R.  189  and  note,  64  22  LJI.A.  483;  Fidier  Flonring  Mill 
L.R.A.  738 ;  Chaplin  v.  Brown,  83  la.  Co.  t.  Swanaon,  76  Wash.  649,  13T 
156,  48  N.  W.  1074,  32  A.  8.  R.  297,  Pac    144,    51    L;R.A.(N.S.)  622; 
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And  h  is  now  well  settled  that  where  an  agreement  is  lawful  in  itaeU, 
and  is  so  limited  as  to  time,  place,  subject  matter,  and  purpose  as  that 
ita  operation  will  a£ford  only  necessary  and  proper  protection  to  the 
parties  in  the  enjoyment  of  their  rights,  and  will  not  materially  or 
really  injure  the  public,  the  agreement  may  be  enforced,  even  though - 
it  relates  to  and  operates  on  trade  in  useful  commodities.'*  On  the 
other  hand,  while  narrowing  the  scope  of  the  earlier  principle  in  this 
direction,  it  was  necessary  to  broaden  it  in  another.  The  reasons 
that  led  to  declaring  combinations  in  restraint  of  trade  to  be  unlawful 
were  mainly  that  mich  combinations  tended  toward  monopoly,  and 
like  monopoly  operated  to  discourage  enterprise,  suppress  competition, 
and  enhance  the  prices  of  commodities,  to  the  injury  of  tibe  public 
at  large.  But  resb^nt  of  trade  may  be  accomplished  in  more  ways 
than  one.  Every  business  scheme  that  has  for  its  purpose  the  control 
of  the  market  and  the  fixing  of  prices  necessarily  tends  to  restrain 
tfade  and  suppress  competition,  in  the  article  sought  to  be  controlled. 
Manifestly,  therefore,  if  the  wholesome  principle  of  the  oommon  law 
were  confined  to  tiie  narrow  limits  that  were  sufficient  in  its  origin, 
it  would  b^  wholly  inadequate  to  correct  the  evils  that  modem  trade 
conditions  have  produced.  Accordingly  in  dealing  with  conditions 
brought  about  by  modern  business  methods,  it  has  been  found  neces- 
sary for  the  public  good  to  extend  the  common  law  prohibition  against 
contracts  in  restraint  of  trade  to  cases  involving  more  than  the  mere 
purchasing  and  selling  of  a  Uade  or  business,  so  as  to  give  the  courts 
authority  to  prevent  combinations  and  arrangements  having  for  their 
purpose  the  creation  of  a  monopoly,  the  control  of  prices,  and  th» 
suppression  of  competition.'*  Generally  speaking,  all  contracts,  asso> 
caatLODB  and  combinations,  regardless  of  their  form,  that  operate  in 

Slanghter  v.  Thaeker  Coal,  etc.,  Co.,  3B6,  aflbmed  121  N.  T.  582,  24  N.  E, 

55  W.  Va.  642,  47  S.  E.  247,  104  A.  834,  18  A.  S.  R.  843,  0  L.aA.  33  ^ 

S.  R.  1013,  2  Ann.  Cas.  335,  65  L.B.A.  Central  New  York  Telephone,  etcJf  Co. 

342;  Weidman  v.  ShraEge,  46  Can.  v.  Averill,  189  N.  T.  128,  92  N.  E. 

Sup.  Ct  1,  Ann,  Caa.  1912D  919.  206, 139  A.  S.  R.  878,  32  L.R.A.(N.S.) 

15.  Dr.  Miles  Medical  Go.  v.  John  494;  Walter  A.  Wood  Mowing,  etc.,. 

D.  Park,  etc.,  Co.,  220  U.  S.  373,  31  Co.  v.  Gfeenwood  Hardware  Co.,  75 

S.  Ct.  376,  55  U.  S.  {L.  ed.)  602;  S.  C.  378,  55  S.  E.  973,  9  Ann.  Cas. 

Stewart  V.  Stearns  Lnmber  Co.,  56  Fla.  902,  9  L.R.A.(N.6.)  501;  Milwaukee 

570,  48  So,  19,  24  L.R.A.(N.S.)  649;  Masons',  etc.,  Ass'n  v.  Niezerowski,  95 

Craft  V.  McConoughy,  79  lU.  346,  32  Wis.  129,  70  N.  W.  166,  60  A.  S.  R. 

Am.  Rep.  171;  Harding  v.  American  97.    37    L.R.A.    127;    Weidman  v. 

airn'ose  Co.,  182  HI,  551,  55  N.  K.  Schragge,  46  Can.  Sup.  Ct.  1,  Aon. 

577,  74  A.  S.  R.  189  and  note,  64  Cas.  1912D  919.    See  supra,  par.  2. 

L.R.A.  738;  Reeves  v.  Decorah  Farm-  17;  and  infra,  par.  22,  90.    And  see 

ers'  Cooperative  Rnf.,  KiO  In.  104,  140  generallv,  Contr.*,cts.  vol.  6,  p.  785 

N.  W.  844,  44  L.R.A.(N.S.)   1104;  et  seq. 

People  V.  North  River  Sugar  Refining      16.  Brent  v.  Gay,  149  Kv.  615,  149 

Co..  54  Hun  364,  365,  3  N,  Y.  S.  401,  8.  W.  916,  41  L.R.A.(N.S')  1034. 
7  N.  Y.  S.  406,  2  L.R.A.  33,  5  L.R.A. 
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uzureasonable  or  general  restraint  of  trade  are  against  public  policy, 
and  are  therefore  unlawful  and  void,  at  common  law  and  under  anti- 
trust statutes."  Taking  for  a  foundation  the  principle  that  unreaaoA- 
able  restraint  of  trade  is  obnoxious  to  the  spirit  of  the  law,  the  range 
of  this  principle  has  been  extended  to  meet  &e  requirements  of -to-day, 
and  to  embrace  every  condition  in  which  an  unlawful  attempt  i& 
made  to  restrain  trade  and  control  the  market  and  suppress  compe* 
tition,  by  whatever  means  these  ends  are  sought  to  be  accom- 


17.  Addyston  Pipe^  etc.,  Co.  v.  Unit-  428;  Beeves  v.  Deeorah  Fanners'  Co- 
ed States,  175  U.  S.  211,  20  S.  Ct.  96,  operative  Soc.,  160  la.  194^  140  N.  W. 
44  U.  S.  (L.  ed.)  136;  Dr.  Miles  Medi-  844,  44  L.R.A.(N.SO  1104;  Aetna  Ins. 
cal  Co.  V.  John  D.  Park,  etc.,  Co.,  220  Co.  v.  Com.,  106  Ky.  864,  61  S.  W. 
U.  8.  373,  31  S.  Ct.  376,  55  U.  S.  624,  45  L.RJL  365;  Brent  r.  Gay,  149 
(L.  ed:)  502i  Standard  Oil  Co.  v.  Ky.  615,  149  S.  W.  915,  41  L.E.A. 
United  States,  221  U.  S.  1,  31  8.  Ct.  (N.S.)  1034;  Weetern  Wooden-Ware 
502,  55  U.  S.  (L.  ed.)  619,  Ann.  Caa.  Ass'n  v.  Starkey,  84.  Mich.  76,  47  N. 
1912D  734,  34  L.R.A.(N.B.)  834;  W.  604,  22  A.  S.  R.  686,  11  UR.A. 
United  States  v.  American  Tobaceo  603  and  note;  State  v.  Minnei^olis 
Co.,  221  U.  S.  106,  31  S.  Ct  633,  56  Milk  Co.,  124  Minn.  34, 144  N.  W.  417, 
U.  8.  (L.  ed.)  663;  United  States  v.  51  L.R.A.(N.S.)  244  and  note;  State 
Trans-Missouri  Freight  Ass'q,  58  Fed.  v.  Firemen's  Fond  Ins.  Co.,  152  Mo.  1, 
58,  19  U.  S.  App.  36,  7  C.  C.  A.  15,  52  S.  W.  595,  45  L.R.A.  363;  Bancroft 
24  L.R.A.  73,  reversed  on  another  point  v.  Union  Embossing  Co.,  72  N.  H.  402, 
in  166  U.  S.  290,  17  8.  Ct.  540,  41  U.  57  Aa  97,  64  LlR.A.  298;  Trenton 
S.  (L.  ed.)  1007;  United  States  v.  Ad-  Potteries  Co.  v.  OHphant,  68  N.  J.  Eq. 
dyatoo  Pipe,  etc,  Co.,  85  Fed.  271,  54  507,  43  Atl.  723,  78  A.  S.  R.  612,  4» 
U.  S.  App. '723,  29  C.  C.  A.  141,  46  L.R.A.  255;  People  v.  North  River 
L.R.A.  122;  Tuscaloosa  lee  Mfg.  Co.  Sugar  Refining  Co.,  54  Hun  354,  355, 
V.  Williams,  127  Ala.  110,  28  So.  669,  3  N,  Y.  8.  407,  7  N.  Y.  S.  406,  2 
85  A.  S.  R.  125,  50  L.R.A.  175;  Getz  L.R.A  33  and  note,  5  I..R.A.  386, 
V.  Federal  Salt  Co.,  147  Cal.  115,  81  affirmed  121  N.  Y.  .582,  24  N.  E.  834, 
Pac.  416,  109  A.  S.  R.  U4;  Stewart  v.  18  A.  S.  R.  843,  9  L-RJV.  33;  Central 
Steams,  etc..  Lumber  Co.,  56  Fla.  570,  New  York  Telephone,  etc.,  Co.  v.  Ave- 
48  So.  19,  24  L.RA.(N.S.)  649;  State  rill,  199  N.  Y.  128,  92  N.  E.  206,  139 
V.  Central  of  Georgia  R.  Co.,  109  Oa.  A.  S.  B.  878,  32  L.R.A.(N.S.)  494; 
716,  35  8.  E.  37,48  L.R.A.  351;  Brown  Crawford  v.  Wick,  18  Ohio  St.  190, 
V.  Jacobs*  Pharmacy  Co.,  115  Ga.  429,  98  Am.  Dec.  103;  Walter  A.  Wood 
41  8.  E.  553,  90  A.  S.  R.  126,  57  Mowing,  etc.,  Co.  v.  Greenwood  Hara- 
L.R.A.  547;  Craft  v.  McCononghy,  79  ware  Co.,  75  8.  C.  378,  55  S.  E.  973, 
111.  346,  22  Am.  Rep.  171;  Bishop  v.  9  Ann.  Caa.  902  and  note,  9  L.E.A. 
American  Preservers'  Co.,  157  111.  284,  (N.S.)  501;  Queen  Ins.  Co.  v.  State, 
4a  N.  E.  765,  48  A.  S.  R.  317;  Harding  86  Tei.  250,  24  S.  W.  397,  22  L.R.A. 
V.  American  Glucose  Co.,  182  111.  551,  483;  Pocahontas  Coke  Co.  v.  Powhatan 
55  N.  E.  577,  74  A.  8.  R.  180  and  Coal,  etc.,  Co.,  60  W.  Va.  508,  56  S. 
note,  64  UR.A.  738 ;  Lanyon  v.  Garden  E.  264,  116  A.  S.  R.  901,  9  Ann.  Cas. 
City  Sand  Co.,  223  111.  616,  79  N.  E.  667,  10  L.R.A.(N.S.)  268^  Milwaukee 
313,  7  Ann.  Cas.  50,  9  L.R.A.(N.S.)  Masons',  etc.,  Ass'n  v.  Niezerowski,  95 
446  and  note;  Union  Trust,  etc.,  Bank  Wis.  129,  70  N.  W.  166,  60  A.  8.  R. 
T.  Kinloch  Long  Distance  Telephone  97,  37  L.R.A.  127;  Gatzow  v.  Buening. 
Co.,  258  lU.  202,  101  N.  E.  535,  Ann.  106  Wis.  1,  81  N.  W.  1003,  80  A.  S.  R. 
Cas.  1914B  258,  45  L.R.A.(N,S.)  17,  49  L.R.A.  475;  Weidman  v.  Shrag- 
465;  Chapin  v.  Brown,  83  la.  156,  48  ge,  46  Can.  Snp.  Ct,  1,  Ann.  Caa. 
N.  W.  1074,  32  A.  S.  B.  297, 12  L.R.A.  1912D  919. 
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plished.^^  It  is  sometimes  said  that  a  conspiracy  in  restraint  of  tiude 
is  different  from  and  more  than  a  contract  in  restraint  of  trade,  in  that 
a  conepiracyj  although  constituted  by  an  agreement,  is  the  result  of 
the  agreement,  rather  than  the  agreement  itself,  just  as  a  partnership, 
although  constituted  by  a  contract,  is  not  the  contract,  but  is  a  result 
of  it» 

20.  Sttppression  of  Competition. — Many  of  the  later  authorities 
draw  a  distinction  between  contracts  in  "restraint  of  trade,"  as  that 
phrase  was  understood  in  the  early  history  of  the  common  law,  and 
contracts  in  "restraint  of  competition,"  and  also  in  restraint  of  trade, 
as  tinderdtQod  in  modern  times.**  The  distinction,  however,  is  scarcely 
practical,  because  whatever  restrains  trade  prevents  competition,  and 
whatever  prevents  eompetition  in  tirade  necessarily  restrains  trade; 
and  the  word  "monopoly"  conveys  the  .same  idea  of  excluding  com- 
petition.' The  common  law  rules  against  restraint  of  trade  are  based 
on  the  Uieory  that  competition  is  the  life  of  trade,  and  advances  the 
public  welfare,^  and  while  of  course  the  puUio  cannot  compel  com- 
petition, the  law,  in  the  intenet  of  public  policy,  can  and  will  remove 
iinreas<»iable  restraints  on  competition.*  Kvery  contoact,  oombmation 
or  arrangement  whose  direct  purpose,  probable  effect,  or  necessary 
tendency  is  to  stifle  or  unduly,  to  restrict  competition  is  unlawful,  sA 
common  law  and  by  statute.^  But  it  is  quite  as  important  to  approve 

Notes:  78  A.       B.  627;  117  A,  973;  State  v.  Dnluth  Board  of  Trade, 

S.  R.  525.  107  Minn.  506, 12  N.  W.  395,  23  LJI.A. 

18.  Brent  t.  Oay,  140  Ky.  615,  149  (N.S.)  1260.  And  see  supra,  par.  3^ 
S.  W.  915,  41  L.BA.(N.S.)  1034;  17,  18. 

Fisher  Flouricgr  Mills  Co.  v.  Swansea,  2.  John  D.  Park,  etc.,  Co.  v.  Hart* 

76  Wash.  649,  137  Pae.  144,  61  L.B.A.  man,  163  Fed.  24,  82  C.  C.  A.  158, 12 

(N.S.)  522.  L.R.A.(N.S.)  135;  Stewart  Steams, 

19.  United  States  v.  Kissel,  218  IT.  etc.,  Lumber  Co.,  56  Fla.  570, 48  So.  19, 
S.  601,  31  S.  Ot.  124,  54  U.  S.  (L.  24  L.R.A.(N.S.)  649;  Beeves  v.  Decor- 
ed:)  1168.  ah  Farmers'  Cooperative  Soc.,  160  la. 

20.  Merchants'  Ice,  etc.,  Co.  v.  Bohr-  194,  140  N.  W.  844,  44  L.E.A,(N.S,) 
man,  138  Ky.  530,  128  S.  W.  599,  137  1104;  Anderson  t.  Jett,  89  Ky.  375, 12 
A.  S.  R.  390,  30  L.R.A.(N.S.)  973;  S.  W.  670,  6  L.B~A.  390;  SUte  v.  Du- 
State  V.  Duluth  Board  of  Trade,  107  lath  Board  of  Trade,  107  Minn.  506, 
Minn.  506,  121  N.  W.  395,  23  L.B.A.  12  N.  W.  395,  23  LJR.A.(N.S.)  1260; 
(N.S.)  1260;  Fisher  Flouring  Mills  State  v.  Armour  Packing  Co.,  173  Mo. 
Co.  V.  Swanson,  76  Wash.  649,  137  356,  73  S.  W.  645,  96  A.  S.  R.  515, 
Pao.  144,  51  L.R.A.(N.S.)  522;  Poca-  61  L.B.A.  464;  People  v.  Sheldon,  139 
hontas  Coke  Co.  v.  Powhatan  Coal,  N.  Y.  251,  34  N.  E.  785,  36  A.  S. 
etc.,  Co.,  60  W.  Va.  508,  56  S.  E.  264,  B.  690,  23  L.B.A.  221;  Fisher  Flouring 
118  A.  S.  R.  901,  9  Ann.  Cas.  667,  Mills  Co.  t.  Swanson,  76  Wash.  649, 
10  L.R.A.(N.S.)  268.  139  Pac  144,  61  L.B.A.(N.e.)  522. 

Note:  74  A.  S.  B.  238,  339.  3.  Pocahontas  Coke  Co.  v.  Powhatan 

See  generally,  Contracts,  vol.  6,  p.  Coal,  etc.,  Co.,  60  W.  Va.  508,  56  S. 

786  et  seq.  E.  264,  116  A.  S.  B.  901,  9  Ann.  Cas. 

1.  Merchants'  lee,  etc..  Storage  Co.  667,  10  L.B.A.(N.8.)  268. 

T.  Rohrman,  138  Ky.  530,  128  S.  W.  4.  Addyston  Pipe,  etc.,  Co.  v.  Unit- 

699, 137  A.  S.  B.  390,  30  L.R.A.(N.S.)  eA  States,  175  U.  S.  211,  20  S.  Ct 
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all  lawful,  fair,  and  reasonable  expadients  devised  to  promote  indi- 

96,  44  U.  S.  (L.  ed.)  136;  Studud  v.  Southern  Pae.  R.  Co.,  41  La.  Ann. 
OU  Co.  T.  United  States,  '221  V.  S.  1,  970,  6  So.  888, 17  A.  S.  B.  445;  Klin- 
31  S.  Ct.  602,  55  U.  S.  (L  ed.)  619,  gel's  Pharmacy  v.  Sharp,  104  Hd.  216, 
Ann.  Caa.  19121)  734,  34  L3.A.(N.S.)  64  AtL  1029,  U8  A.  S.  B.  399,  9 
834;  United  Statea  v.  Amerieaa  To-  Ann.  Caa.  1184,  7  L.R.A.(N.S.)  976; 
baooo  Co.,  221 U.  S.  106, 31  S.  Ct  632,  Bichardson  t.  Buhl,  77  Mich.  632, 
55  U:  S.  (Ii.  ed.)  663;  United  Stats  43  N.  W.  1102,  6  L.B.A.  457  and 
V.  JeUico  Mountain  Coal,  etc.,  Co.,  46  note;  State  v.  Dulnth  Board  of  Trade, 
Fed.  432, 12  L.R.A.  753;  United  States  107  Minn.  606,  121  N.  W,  395,  23 
V.  Trans-MisBonri  Fz«i^t  Asa'n,  58  L.B.A(N.S.)  1260;  State  v.  Miune- 
Fed.  68,  19  U.  S.  App.  36,  7  C.  C.  A.  apoUs  Milk  Co^  124  Minn.  34,  144 
15,  24  L.B.A.  73,  reversed  on  another  K  W.  417,  61  Ii.R.A.(N.S.)  244  and 
point  in  166  U.  8.  290, 17  8.  Ct.  540,  note;  Kosciusko  Oil  Mill,  etc.,  Co.  t. 
41  V.  S.  (L.  ed.)  1007;  National  Hax^  Wilson  Cotton  Oil  Co.,  90  Hiss.  551, 
row  Co.  Heneh,  83Fed.  36,  55  U.  S.  48  So.  435,  8  LJLA,(K.S.)  1063;  Be- 
App.  53,  27  C.  C.  A  349,  39  L.B.A.  tail  Lumher  Dealers  Ass'n  t.  State,  95 
299;  United  Statee  t.  Addyston  Pipe,  Miss.  337,  48  So.  1021,  35  UBA. 
ete.,  Co.,  85  Fed.  271,  54  U.  S.  App.  (N.S.)  1054  and  note;  State  t.  At- 
723,  29  C.  C.  A.  141,  46  L.R.A.  122;  mour  Packing  Co.,  173  Mb.  366,  73 
Oihbs  V.  MeNedey,  118  Fed.  120,  56  S.  W.  646,  96  A.  8.  B.  516.  61  L.BJL 
C.  C.  A.  70,  60  L.R.A.  152;  Conti-  464;  Finck  t.  Schneider  Gbanite  Co» 
nental  Wall  Paper  Co.  v.  Lewis  187  Mo.  244,  86  8.  W.  213,  106  A. 
Voi^t,  etc.,  Co.,  148  Fed.  939,  78  S.  B.  462;  Henry  County  v.  Citisena 
C.  0.  A.  567,  19  L.B.A.(N.S.)  148;  Bank,  208  Mo.  209,  106  8.  W.  622, 
John  D.  Park,  et«.,  Co.  t.  Hartman,  14  L.R.A.(N.8.)  1052  and  note;  Feo- 
153  Fed.  24,  12  LJl.A.(N.8.)  135;  pie  v.  North  River  Sugar  Refining  Co., 
Pacific  Factor  Co.  v.  Adler,  90  Cal.  54  Hun  354,  355,  3  N.  T.  8.  401,  7 
110,  27  Pae.  36,  25  A.  S.  R.  102;  N.  Y.  S.  406,  2  LJI.A.  33,  5  L.BJL 
Craft  V.  MeConoughy,  79  111.  346,  22  386,  aflSimed  121  N;  Y.  582,  24  N.  £. 
Am.  Rep.  171;  More  v.  Bennett,  140  834,  18  A.  S.  B.  843,  9  L.B.A.  38; 
m.  69,  29  N.  E.  888,  33  A.  8.  B.  216,  Cummings  v.  Union  Bhie  Stone  Co., 
15  L.RA.  361;  Bishop  v.  American  164  N.  Y.  401,  58  N.  E.  525,  70  A.  S. 
Prseerpers'  Co.,  157  111.  284,  41  N.  E.  B<  655,  52  L.BJI.  262;  Anderson  v. 
765,  48  A  S.  R.  317;  Harding  t.  Shawnee  Compresa  Co.,  17  Okla.  231, 
American  aineose  Co.,  182  HI.  551,  87  Pao.  316,  16  L.BA.(N.S.)  846 
66  N.  E.  677,  74  A.  S.  R.  189  and  and  note;  Morris  Ron  Goal  Co.  t. 
note,  64  L.KA.  788;  Union  Trust,  etc,  Barclay  Coal  Co.,  68  Pa.  St.  173,  8 
Bank  v.  Einloeh  Long  Dutanee  Tele-  Am.  Rep.  159;  Neater  t.  Continental 
phone  Co.,  258  lU.  202, 101  N.  E.  586,  Brewing  Co.,  161  Pa.  St.  473,  29  AtL 
Ann.  Cas.  1914B  258, 45  LB.A.(N.S.)  102,  24  L.RA.  247;  BaU^  t.  Master 
465;  Cleveland,  etc.,  R.  Co.  v.  Closser,  Plumbers,  103  Tetm.  99,  62  S.  W.  853, 
126  Ind.  348, 26  N.  E.  159, 22  A.  S.  B.  46  L.B.A  561;  Standard  OU  Co.  v. 
593,  9  L.B.A.  754;  Beeves  t.  Decora^  State,  117  Tenn.  618,  100  8.  W.  705, 
Fannen'  Cooperative  Soe.,  160  la.  10  L.R.A,(N.8.)  1015;  Texas  Stand- 
194,  140  N.  W.  844,  44  L.R.A.(N.a)  ard  Oil  Co.  t.  Adone,  83  Tex.  650.  19 
U04;  Anderson  v.  Jett,  89  Kv.  375, 12  S.  W.  274,  28  A.  S.  R.  690, 15  LB.A. 
S.  W.  670,  6  L.R.A.  390;  Ciemons  t.  SnS:  Fisher  Flouring  ^lls  Co.  v. 
Meadows,  123  Ky.  178,  94  S.  W.  13,  Kwawon,  76  Wash.  649,  137  Pac.  144, 
124  A.  S.R.  339,  6L.R.A.(N.S.)  847;  r>l  L.R.A.(N.S.)  622;  Slaughter  v. 
Merchants*  loe,  etc.,  Co.  v.  Bohrman,  Tliacker  Coal,  etc.,  Co.,  55  W.  Ta.  642, 
138  Ky.  530,  128  S.  W.  599, 137  A.  8.  47  S.  E.  247,  104  A.  B.  B.  1013,  2 
B.  390.  30  L.R.A.(N.S.)  973;  Brent  r.  Ann.  Cas.  336, 66  L.B.A.  342;  Charles- 
Oav,  149  Kv.  615,  149  S.  W.  915,  41  ton  Gas  Co.  Kanawha  Oas  Co.,  58 
L.RA.(N.S.')  1034;  Texas,  etc.,  R.  Co.  W.  Va.  22,  60  S.  E.  876, 112  A  S.  B. 
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vidual  success  as  it  is  to  condemn  vicious  and  unlawful  practices  which 
violate  individual  right  and  the  public  weal.* 

21.  Fixing  Prices. — The  purpose  in  all  the  prohibitions  against 
monopolies  and  restraint  of  trade  was  to  preserve  the  freedom  of  - 
trade  by  means  of  free  competition  between  the  traders  themselves, 
in  order  that  the  public  should  not  be  required  to  pay  exorbitant 
prices  for  articles  of  common  use  and  necessity.  It  was  to  prevent 
any  man  or  set  of  men  from  possessing  the  power  arbitrarily  to  deter- 
mine the  price  at  which  an  article  of  common  use  shall  be  sold.* 
The  courts  are  practically  unanimous  in  holding  unlawful  all  agree- 
ments and  combinations,  in  whatever  form  or  name,  by  and  between 
independent  and  unconnected  manufacturers  and  dealers  for  the 


936,  6  Ann.  Caa.  154;  Pocahontas  Coke  Byram  Foundry  Co.,  37  Ind.  App. 

Co.  V.  Powhatan  Coal,  etc.,  Co.,  60  W.  452.  117  A.  S.  E.  327;  Chaplin  v. 

Va.  508,  56  S.  E.  264,  116  A.  S.  R.  Brown,  83  la.  156,  48  N.  W.  1074, 

901,  9  Ann.  Caa.  667,  10  LJl.A.(N.S.)  32  A.  S.  R.  297,  12  L.R.A.  428;  Clem- 

268;  Milwaukee  Masons',  etc.,  Ags'n  ons  v.  Meadows,  123  Ky.  178,  94  S.  W. 

V.  Niezerowski,  95  Wis.  120,  70  N.  W.  13,  124  A.  S.  R.  339,  6  L.R.A.(N.S.) 

166,  30  A.  S.  R.  97,  37  L.R.A.  127;  847  and  note;  Trenton  Potteries  Co. 

Weidman  v.  Shragge,  46  Can.  Sup.  Ct.  v,  Oliphant,  58  N.  J.  F.q.  507,  43  Atl. 


Notes:  41  A.  S.  R.  899;  117  A.  S.  People  v.  North  Hiver  Bugar  Refining 
R  525  ;  35  L.R.A.(N.S.)  1054;  9  Ann.  Co.,  54  Hun  354,  355,  3  N.  Y.  S.  401, 


And  see  Contraots,  vol.  6,  p.  788  5  L.R.A.  386,  affirmed  121  N.  Y.  582, 


5.  Standard  Oil  Co.  v.  United  States,  33;  Oakdale  Mfg.  Co.  v.  Oarst,  18 
221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S.  R.  1.  484,  28  AU.  973,  49  A.  S.  R. 
<L.  ed.)  619,  Ann.  Cas.  1912D  743,  784  and  note,  23  L.R.A.  639;  Qwynn 
34  L.R.A.(N.S.)  834;  United  States  v.  Citizens  Telephone  Co.,  69  S.  C. 
V.  American  Tobacco  Co.,  221  U.  S.  434,  48  S.  E.  460,  104  A.  S.  E.  819, 
106,  31  S.  Ct.  632,  55  U.  S.  (Li  ed;)  67  L.R.A.  111;  Wood  Mowing,  etc., 
663;  United  States  t.  Trans-Miasoori  Co.  v.  Greenwood  Hardwue  Co.,  76 
Freight  Ass'n,  58  Fed.  68,  19  U.  S.  S.  C.  378,  66  S.  £.  973,  9  Ann.  Caa. 
App.  36,  7  C.  C.  A.  15,  24  L.B.A.  902  and  note,  9  L.R.A.(N.S.)  501; 
73,  reversed  on  another  point  in  166  U.  Fisher  Flouring  Mills  Co.  v.  Swanson^ 
S.  290, 17  S.  Ct.  540,  41  U.  S.  (L.  ed.)  76  Wash.  649,  137  Pac.  144, 61  L.R.A. 
1007;  United  States  v.  Addyston  Pip^  (N.S.)  522  and  note:  Pocahontas  Coke 
etc.,  Co.,  85  Fed.  271,  54  U.  S.  App.  Co.  v.  Powhatan  Coal,  etc.,  Co.,  60  W. 
723,  29  C.  C.  A.  141,  46  L.R.A.  122;  Va.  508,  56  S.  E.  264,  116  A.  S.  R. 
Arkansas  Brokerage  Co.  v.  Dunn,  173  901  and  note,  9  Ann.  Caa.  667,  10 
Fed.  899,  97  C.  C.  A.  454,  36  L.R.A.  LJft.A.(N,S.)  268. 
(N.S.)  464  and  note;  Heniman  t.  Notes :  7»  A.  S.  R.  827 ;  9  Ann.  Cas. 
MeiuEies,  U6  CaL  16,  44  Pae.  660,  46  908. 

Pae.  730,  66  A.  S.  R.  82,  35  L.R.A.  '  And  see  infra,  par.  21  et  eeq. 
318;  Harding  v.  American  Qlucose  6.  State  r.  Duluth  Board  aS  Trade, 
Co.,  182  III.  551,  55  N.  E.  577,  74  A.  107  Minn.  506,  121  N.  W.  395.  23 
S.  R.  189  and  note,  64  L.R.A.  738;  L.R.A.{N.S.)  1260;  Nester  v.  Conti- 
Lanyon  v.  Oardsi  City  Sand  Co.,  223  uental  Brewing  Co.,  161  Pa.  St.  473, 
lU.  616,  79  N.  £.  313,  7  Ann.  Cas.  50,  29  AtL  102,  24  L.R.A.  247.  See  sa- 
9  l4.R.A.(N.S.)  446, and  note;  Over  t,  pra,  par.  3,  17, 


1,  Ann.  Cas.  1912D  919. 


723,  78  A.  S.  R.  612,  46  L.B.A.  255; 


Cas.  907  et  seq. 


7  N.  Y.  6.  406,  2  L.R.A.  33  and  note, 


24  N.  E.  834, 18  A.  S.  R.  843,  9  L.R.A. 
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purpose  of  directly  controlling  the  prices  of  their  commodities,  either 
by  restricting  or  monopolizing  t^eir  supply,  or  by  litnitation  of  pro- 
doction,  or  by  restriction  on  sales  or  distribution,  or  by  McpresQ  agroe- 
ments  to  maintain  qf>eoified  prices.'   A  combinali<m  to  £x  the  price 

7.  United  States  t.  Trans-Bfiasoiui  44  L.R.A.(N.S.)  1104;  Grant  v.  Gay, 
Freight  Ase'n,  166  U.  S.  290,  17  S.  149  Ky.  615,  149  8.  W.  915,  41  LJI.A. 
Ct.  540,  41  U.  S.  (L.  ed.)  1007;  Ad<iy-  (N.S.)  1034;  Klingel'a  Pharmacy  v. 
ston  Pipe,  etc.,  Co.  v.  United  States,  Sharp,  104  Md.  218,  64  Atl.  1029,  118 
175  U.  S.  211,  20  S.  Ct.  96,  44  U.  S.  A.  S.  R.  399,  9  Ann.  Gas.  U84,  7 
<L.  ed.)  136;  Dr.  Miles  Medical  Co.  LJl.A.{N.S.)  976;  Richardson  v.  Buhl, 
V.  John  D,  Park,  etc.,  Co.,  220  U.  S.  77  Mich.  832,  43  N.  W.  1102,  6  LJI.A. 
373,  31  S.  Ct.  376,  55  U.  S.  (L.  ed.)  457  and  note;  Lovejoy  v.  Michels,  88 
502;  United  States  V.  Jellico  Mountain  Mich.  15,  49  N.  W.  901,  13  L.R^. 
Coal,  etc.,  Co.,  46  Fed.  432,  12  L.R.A.  770  and  note;  Hunt  v.  Riverside  Co- 
753;  United  States  v.  Trans-Missouri  Operative  Club,  140  Mich.  53S,  104 
Freight  Ass'n,  68  Fed.  58,  19  U.  S.  N.  W.  40,  112  A.  S.  R.  420;  National 
App.  36,  7  C.  C.  A.  15,  24  LJI.A.  Ben.  Co.  t.  Union  Hospital  Co.,  46 
73,  rerersed  on  another  point  in  166  U.  Minn.  272,  47  N.  W.  806,  11  L.RJ^. 
S.  290, 17  S.  Ct.  540,  41  U.  S.  (L.  ed.)  437  and  note;  Ertx  t.  Pniduoe  Excb. 
1007;  National  Harrow  Co.  v.  Hench,  Co.,  82  Minn.  173,  84  N.  W.  743>  83 
83  Fed.  36,  55  U.  S.  App.  53,  27  A.  S.  R.  419,  61  LJI.A.  825;  State  v. 
C.  C-  A.  349,  39  UR.A.  299;  United  Armour  Packing  Co.,  173  Mo.  356,  73 
States  V.  Addyston  pipe,  etc.,  Co.,  85  S.  W.  645,  96  A.  S.  515,  61  L.R.A. 
Fed.  271,  54  U.  S.  App.  723,  29  0.  464;  Finck  v.  Schneider  Granite  Co., 
C.  A.  141,  48  LJI.A.  122;  Gibbs  ».  187  Mo.  244,  86  S.  W.  213, 106  A.  S. 
McNeeley,  118  Fed.  120,  65  C.  C.  A.  R.  452;  Trenton  Potteries  Co,  v.  Oii- 
70,  60  L.R.A.  152;  Continental  WaU  phant,  58  N.  J.  Eq.  607,  43  Atl.  723, 
Paper  Co.  v.  Lewia  Voight,  ete.,  Co.,  78  A.  S.  B.  612,  46  L.R.A.  255;  Peoplia 
148  Fed.  939,  78  C.  C. '  A.  567,  14  r.  North  Rivar  Sugar  Befining  Co.,  54 
li.R.A.(N.S.)  143;  Ainold  v.  Janea  Hun  364,  355,  3  N.  Y.  8.  401,  7  N.  T. 
Cotton  Co.,  152  Ala.  501,  44  So.  662,  S.  406,  2  L.B^  33,  6  L.R.A.  386, 
12  L.R.A.(N.S.)  IfiO;  Pacific  Factor  affirmed  121  N.  T.  582,  24  N.  E.  834, 
Co.  V.  Adier,  90  CaL  110,  27  Pafl.  36,  18  A.  S.  R.  843,  9  L.B.A.  33;  Amot 
25  A.  8.  R.  103;  Stewart  v.  Steams,  v.  Pittston,  etc.  Coal  Co.,  68  N.  Y. 
ete.,  Lumber  Co.,  66  Fla.  670,  48  So.  558,  23  Am.  Rep.  190;  People  t.  Shel- 
19,  24  LJIJl.(N.S.)  649;  Brown  v.  don,  138  N..T.  26).,  34  N.  E.  785,  36 
Jacobs'  Pharmacy  Co.,  116  Ga.  42B,  A.  S.  R.  690,  23  L.R^  221;  People  t. 
41  S.  E.  533,  90  A.  S.  B.  126,  57  Milk  Ezch.,  146  N.  T.  267,  39  N.  E. 
L.B^  547;  Cmft  y.  MoConoughy,  79  1062,  45  A.  S.  B.  609,-27  L.B.A.  437; 
ZIL  346,  22  Am.  Rep.  171;  More  t.  Cummings  v.  Union  Bine  Stone  Ca, 
Bminett,  140  HI.  69,  29  N.  E.  888,  33  164  N.  Y.  401,  58  N.  E.  525,  79  A. 
A.  S.  B.  216,  15  L.RA.  361;  Ford  t.  S.  B,  655,  62  UB.A.  262;  Emery  t. 
Chicago  Milk  Shippers  Aaa'n,  156  HI.  Ohio  Candle  Co.,  47  Ohio  St.  320,  34 
166,  39  N.  £.  651,  27  L.R.A.  296;  N.  E.  660,  21  A.  S.  B.  819;  Jackson 
Bishop  T.  American  Preaervers'  Co.,  ▼.  Akron  Briek  Aas'ta,  63  Ohio  St  303, 
167  HI.  284,  41  N.  E.  r66.  48  A.  S.  R.  41  N.  E.  257,  63  A.  S.  B.  638  and 
317;  Harding  v.  American  Glnfiose  Co.,  note,  35  L.BA.  287;  Morris  Ron  Coal 
182  HI  651,  55  N.  E.  577,  74  A.  S.  E.  Co.  v.  Banelay  Coal  Co.,  68  Pa.  St. 
1S9  and  note;  Union  Trust,  etc.,  Bank  173,  8  Am.  B^^.  169;  Cote  v.  Murphy, 
T.  Kinloch  Lcmg  Distance  Telephone  159  Pa.  St  420,  28  Atl.  190,  39  A. 
Co.,  258  HI.  202,  101  N.  E.  685,  Ann.  S.  R.  686,  23  L.RA.  136;  Nester  v. 
Oas.  1914B  258,  45  L.R.A.(N.8.)  465;  Continental  Brewing  Co.y  181  Pa.  St 
Beeves  t.  Decorah  Farmen;'  Coopera-  473,  29  Ail:  102,  24  L.R.A.  247;  Mo- 
tive Soe.,  160- la.  194.  140  K.  W.  844,  nongaheaa  River  Comol,  Goal,  eto.,  Co. 

39.  ■  -  .. 
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of  an  article  of  prime  necessity  was  a  criminal  conepiracy  at  common 
law,*  md  still  is  under  the  antitrust  laws  of  most  of  the  statee.' 
Necessity  bene&»nt  purpose  or  effect  is  no  justification  for  a  oom- 
tunation  to  raise  pricee.^*  That  the  piice  actually  fixed  is  reason- 
able is  no  defense.  The  scope  of  the  contract,  and  not  the  possible 
self-restraint  of  the  parties  to  it,  is  the  test*'  Nor  does  it  relieve 
a  combination  of  its  objectionable  features  that  it  may  reduce  the 
price  of  the  articles  which  it  manufactures.''   These  principles  ren- 


T.  Jntte,  210  Pa.  St  288,  £9  AtL  1088,  (N.S.)  244  and  note;  State  v.  Azmonr 

105  A.  S.  B.  812,  2  Ann.  Cas.  061;  Ftakizig  Co.,  173  Mo.  356,  73  S.  W. 

Bailey  t.  Master  Plomben,  103  Tenn.  645,  96  A.  S.  B.  515,  61  L.B  A.  464; 

99,  52  S.  W.  853,  46  L.B.A.  561;  Leonard  t.  Poole,  144  N.  T.  371^  21 

Texas  Standard  OU  Co.  v.  Adone,  83  N.  E.  707,  U  A.  8.  B.  667,  4  hMJk.. 

Tax.  650,  19  S.  W.  274,  29  A.  S.  B.  728;  Lofkin  Bole  Go.  t.  Fringeli,  S7 

690,  15  L.B.A.  598;   Slaughter  t.  Ohio  St.  596,  49  N.  K  1030,  63  A. 

Tbaeker  Coal,  etc,  Ca,  65  W.  Va.  642,  S.  B.  786,  41  LJI.A.  186;  Oakdale 

47  S.  £.  247,  104  A.  S.  B.  1013,  2  Mfg.  Go.  v.  Garst,  18  B.  L  484,  28  Ati. 

Ann.  Cas.  335, 66  UBJL  342;  Charles-  073,  49  A.  S.  B.  784,  23  L.B.A.  638; 

ton  Gas  Co.  v.  Kanawha  Gas  Co.,  58  Bailey  v.  Master  Plumbers,  103  Tun. 

W.  Va.  22,  50  S.  E.  876, 112  A.  8.  B.  90,  52  S.  W.  853,  46  L.E.A.  SOL 

936,6  Ann.  Cas.  154;  Pocahontas  Coka  And  see  infra,  pax.  69,  100,  109  et 

Co.  V.  Powhatan  Coal,  etc,  Co.,  60  seq. 

W.  Va.  508,  56  S.  E.  264,  116  A.  S.  10.  Beeves  v.  Decorah  Faimos'  Co- 

B.  901,  9  Ann.  Cas.  667,  10  L.BA..  opemtiTe  Soc,  160  la.  194, 140  N.  W. 

(N.S.)  268;  Milwankee  Masons,  etc.,  844,  44  Ii.BjL(K.S.)  1104;  State  v. 

ABs'n  T.  l^ezerowski,  95  Wis.  129,  70  Minneapolis  Milk,  Co.,  124  Minn.  34, 

N.  W.  166,  60  A.  S.  B.  97,  37  Lil.A.  144  N.  W.  417,  SI  L.BA..(N.S.)  244; 

127;  Hawarden  t.  Yonghiogheny,  etc,  St^  r.  Aimonr  Packing  Co.,  173  1^ 

Coal  Co.,  Ill  Wis.  545,  87  N.  W.  472,  358,  73  8.  W.  645,  96  A.  S.  B.  616, 

66  LJI.A.  828.  61  LJI.A.  464:  People  t.  Sheldon,  139 

Notes:  41  A..      B.  899  ;  2  LJIA.  N.  Y.  251,  34  N.  E.  785,  36  A.  S.  B. 

34;  15  Lil.A.(N.60  849,  862;  36  690,  28  L.B^  221;  Conuninga  t.  Un- 

LJl.A.(N.8.)  1054.  ion  Blue  Stone  Co.,  164  N.  Y.  401. 

And  see  snpnj.par.  17  et  seq.,  andSSN.  E.526,79A.S.  B.666,  62 

infra,  par.  96.  L.B.A.  202. 

8.  People  V.  Sheldon,  139  N.  Y.  251,  NoU:  51  L.B.A.(N.S.)  244. 

.34  N.  E.  785,  36  A.  S.  B.  690,  23  11.  Harding  v.  American  Glneoae 

L.B.A.  221.  Co.,  182  IlL  551,  55  N.  E.  677,  74  A. 

Note:  8  L.B.A.  601.  8.  B.  189  and  note,  64  L.R.A.  738; 

See  generally,  Conspiraot,  vol.  6,  Union  Trust,  etc..  Bank  v.  Kinloeh 


9.  Tosoaloosa  loe  Mf^.  Co.  v.  Wil-  202,  101  N.  E.  635,  Anb.  Cas.  1914B 

Uams,  127  Ala.  110;  28  So.  660,  86  268,  45  L.R.A.(N.S.)  465;  State  t. 

A.  S.  R.  126,  50  LJe.A.  175;  Ford  t.  Armour  Paefcidg  Co.,  173  Mo.  356,  73 

Chicago  Milk  Shippers'  Ass'n,  155  lU.  8.  W.  645.  96  A.  S.  R.  515,  61  LJIJL 

166,  39  N.  £.  661,  37  L.R.A.  298  ;  464;  Cnmmings  v.  Union  Blue  Stene 

Harding  v.  Ameriean  Gloeose  Co.,  182  Co.,  164  N.  Y.  401,  58  N.  £.  525,  79 

111.  551,  55  N.  E.  577,  74  A.  S.  R.  A.  8.  R.  655,  62  LJI.A.  262.  See 

189  and  note,  64  L.R.A.  738;  State  infra,  par.  24. 

V.  Dnlnth  Board  of  Trade,  107  Minn.  12.  Harding  t.  American  Olaeose 

506,  121  N.  W.  395,  23  L.R.A.(N.8.)  Co.,  182  111.  551,  55  N.  E.  577,  74 

1260;  State  t.  Minneapolis  Milk  Co.,  A.  S.  R.  189  and  note,  64  L.R.A.  738; 

124  Minn.  34*  144  N.  W.  417,  61  L.R.A.  People  v.  Milk  Eich.,  145  N.  Y.  267, 


p.  1071. 
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der  unlawful  all  price  fixing  agreements,  associations  and  combina- 
tioas  among  dealerd  controlling  a  large  proportion  of  th«  trade  in  a 
given  locality,^'  or' including  both  independent  prodaoeis  and  deal- 
on  in  &e  same  line  of,  buflineas.^^  But.  individual  Ten^Hirs,  acting 
indqwndently  and. -without  combiiiation,  may  lawfully  use  all  legiti- 
mate efforts  to  obtaia  the  beat  paces  they  ean,  even  though  prices 
are  thereby  raised,  to  ihe  detrizntot  of  the  public  interest,^*  and  ^eir 
act  in  raising  prices  is  not  in  violation  of  the  antitrust  aots  even 
though  the  increase  by  aSX  of  them  becomee  effective  ih»  same  day.'* 
In  passing  on  combinations  to  raise  prioea,  many  authorities  test 
their  character  by  their  effect  upon  the  public  interest  in  the  par- 
•  ticular  case,''  and  agreements  fi^ng  prices  have  been  upheld  wbei^e 
the  article  was  neithef  a  prime  necessity  nor  a  staple  o(nniuodiiy 
ordinarily  bought  and  sold  in  the  market** 

22.  General  Tests  of  niegality. — :It  is  often  difficult  to  draw  with 
precision  the  line  between  Qombinations  and  agreements  in  partial 
restraint  of  trade  or  competition,  and  those  having  for  their  pur- 
pose the  suppression  of  competition,  which  are  condemned  by  the 
courts  as  monopoUee,  trusts,  or  conspiracies,  or  as  being  io  restraint 
of  trade.^*  It  is  uot  essential  that  the  illegality  in  the  agreement 
or  in  its  operation  amount  to  a  criminal  offense.**  The  main  genr 
eral  test  should  be  whether  the  oontnot,  tmsty  ot  -combination  is 

39  N.  £.  1062.  46  A.  8.  B.  609,  27  124  Minn.  34, 144  N.  W.  417,  51  LSLA. 

UB.A.  437;   Slau^r  v,  Tkacker  (N.S.)  244 

Coal,  etc,  Co.,  65  W.  Va.  642,  47  S.  17.  Herriman  t.  Menzies,  115  CaL 

E.  247,  2  Ann.  Caa.  336, 104  A.  S.  B.  IS,  44  Pac.  660,  46  Pac.  730,  56  A.  S. 

1013,  66  IkBLA.  342.  B.  81,  35  L.R.A.  318;  Oakdale  Mfg. 

13.  Stat«  T.  MiDoeapoIis  Milh  Co^  Co.  v.  Oarat,  18  R.  I.  484,  28  AtL  973, 
124  Minn.  34, 144  N.  W.  417,  51  UR.A.  49  A.  S.  a  784,  23  L.K.A.  639;  Fisher 
(K.S.)  244  and  note;  Peopla  v.  Shel-  Flouriaff  Mills  Co.  t.  Swanson,  76 
don,  139  N.  Y.  251,  34  N.  E.  785,  30  Wadi.  649,  137  Pac.  144,  51  L.R.A- 
A.  S.  B.  690,  23  L.RJL  221;  People  (N.S.)  522  and  note;  Slaughter  v. 

Milk  Eieh.,  W5  N.  Y.  267,  39  N.  E.  "fiiacker  Coal,  etc.,  Co.,  56  W.  Vo. 

1062,  46  A.  S.  B.  609,. 27  L.B.A.  437.  642,  47  S.  E.  247,  2  Ann.  Caa.  335, 104 

14.  United  States  v.  Jellica  Moon-  A.  S.  B.  1013,  65  Ii.B.A.  342;  National 
tain  Coal,  etc.,  Co.,  46  Fed,  432,  12  E'istilUng  Co.  v.  Cream  City  Import- 
L.B.A.  763;  Jackson  v.  Akron  Bri<}k  ing  Co.,  86  Wia.  362,  56  K.  W.  864, 
Aas'n,  53  Ohio  St.  303,  41  N.  E.  257,  3S  A.  S.  B.  902.  Ajid  see  iafra,  par. 
63  A.  S.  E.  638  and  note,  35  URJu  22,  102  et  seq. 

287;  Texas  Standard  Oil  Co.  v.  Adone,  18.  Qloneestear  lainglasa:  etc.,  Co.  t. 

83  Tez.  650, 19  S.  W.  274,  29  A.  S.  B.  Bu^a  Cement  Co«  15i  Mafle.  92,  27 

€90, 15  L3.A.  698.  See  infra,  par.  90  N.E.  1005»  2^  A,  S/^t.  21^  ^2  JJLa. 

«t  aeq.  563. 

16.  Amot  V.  Pittaton,  etc..  Coal  Co.,  19.  Merchants*  Ice,  etc^  Co.  t.  Bofar- 

68  N.  Y.  658,  23  Am.  Rep.  190;  People  man,  138  Ky.  530, 128  S.  W.  599,  137 

V.  Sheldon,  139  JT.  Y.  251,  34  N.  E.  A-  S.  R.  390,  30  L.B.A.(N.S.)  973. 

785,  36  A.  S.  R.  690,  23  UR.A.  2ai;  20.  Stewart  v.  SteaiTis,  etc,  Lombei 

Morris  Ran  Coal  Co.  v.  Barclay  Coal  Co.,  56  Fla.  570,  48  So.  19,  24  L.B.A. 

Co.,  68  Pa.  St.  173,  8  Am.  Rep.  169.  (N.S.)  649,        ,  ■ 

16.  State  V.  MiI^leapoIia  Milk  Co-  , 
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monopolistic  in  purpose  or  natural  tendency.  If  it  tends  to  control 
the  givffli  market,  it  unreasonably  affects  competition  and  prices  to 
detriment  of  tJie  public  and  is  obnoxious  to  both  the  common 
law  and  the  antitrust  statute.'  On  the  other  hand,  the  test  usually 
laid  down  by  which  to  determine  whether  a  contract  in  partial 
restraint  of  trade  is  reasonable  is  whether  it  affords  only  a  fair  prcK 
tection  to  the  intereets  of  the  party  in  whose  favor  it  is  made,  without 
being  so  large  in  its  operations  as  to  interfere  with  the  interests  of 
the  public*  Reduced  to  its  lowwt  terms,  the  problem  is  to  determine 
whether  the  given  combination  is  injurious  in  any  perceptible  degree 
to  the  public  or  to  any  considerable  portion  of  it,  in  tenden^  <^  * 
effect*  Whether  a  combination,  in  its  terms  or  operation,  is  or  may 

1.  Dr.  Miles  Medical  Co.  t.  John  D.  States  t.  Addyston  Pipe,  etc.,  Co.,  8& 
Park,  etc,  Co.,  220  U.  S.  373,  31  S.  Fed.  271,  54  U.  8.  App.  723,  29  C. 
Ct  376,  65  U.  S.  (L.  ed.)  502;  Stand-  C.  A.  141,  46  L.B.A.  122;  John  D. 
ard  Oil  Co.  v.  United  States,  221  U.  S.  Park,  etc.,  Co.  v.  Hartman,  153  Fed. 
1^  31  S.  Ct  502,  56  U.  S.  (L.  ed.)  24,  82  C.  C.  A.  158,  12  L.R.A.(N.S.) 
619,  Ann.  Cas.  1912D  734,  34  L.R.A.  135;  Pacific  Factor  Co.  v.  Adler,  90 
(N.S.)  834;  Tuscaloosa  Ice  Mfg.  Co.  Cal.  UO,  27  Pac.  36,  25  A.  S.  R.  102; 
V.  Williams,  127  Ala.  110,  28  So.  669,  Stewart  v.  Steams,  etc.  Lumber  Co.,. 
85  A.  S.  R.  125,  60  L.B.A.  175;  Stew-  66  Fla.  570,  48  So.  19,  24  LJl^.(N.S.) 
art  V.  Steams,  etc.,  Lumber  Co.,  56  649 ;  Craft  v.  McConoughy,  79  111.  346^ 
Fla.  570,  48  So.  19,  24  LJl.A.(N.S.)  22  Am.  Rep,  171;  Harding  v.  Ameri- 
649 ;  Harding  v.  Amerieanl  Glucose  Co.,  can  Glucose  Co.,  182  III.  551,  66  N.  E. 
182  IlL  651,  55  N.  E.  577,  74  A.  S.  577,  74  A.  S.  R.  189  and  note,  64 
R.  189  and  note,  64*LJlJL.  738;  Dtm-  L.ILA.  738;  Fields  v.  Holland,  168 
bar  V.  Americian  Telephone,  etc,  Co.,  Ky.  544,  165  S.  W.  699,  UR.A.1915C 
224  III.  9,  79  N.  E.  423,  115  A.  S.  R.  865;  SUte  v.  Dulntb  Board  of  Trad^ 
132,  8  Ann.  Cas.  57;  Knight,  etc.,  Cq.  107  Minn.  506,  121  N.  W.  395,  2^ 
V.  Miller,  172  Ind.  27,  87  N.  E.  82^  L.R.A.(N.S.)  1260;  Finck  v.  Schneider 
18  Ann.  Cas.  1146;  Walter  A.  Wood  Granite  Co.,  187  Ho,  244,  86  S.  W. 
Mowing,  etc.,  Co.  v.  Greenwood  Hard-  213,  106  A.  3.  R.  452;  Walter  A. 
ware  Co.,  75  S.  C.  378,  55  S,  E.  973,  Wood  Mowing,  etc,  Co.  v.  Greenwood 
9  Ann.  Cas.  901  and  note,  9  L.R.A.  Hardware  Co.,  75  S.  C.  378,  55  S.  E. 
(N.S.)  501;  Standard  Oil  Co.  V.  State,  973,  9  Ann.  Cas.  902  and  note,  9 
117  Tenn.  618,  lOO  S.  W.  705,  10  L.R.A.(N.8.)  501;  Texas  Standard 
L.R.A.(N.S.)  1015;  Fisher  Flouring  Oil  Co.  v.  Adoue,  83  Tex.  660,  19  S. 
Mills  Co.  V.  Swanson,  76  Wash.  649,  W.  274,  29  A-  S.  R.  690,  15  L.R.A. 
137  Pac.  144,  51  L.R.A.(N.S.)  522  ;  598;  Slaughter  v.  Thacker  Coal,  etc., 
Pocahontas  -  Coke  Co.  v.  Powhatan  Co.,  55  W.  Va.  642,  47  S.  E.  247,  104 
Coal,  etc.,  Co.,  60W.  Va.508,  56S.  E.  A.  S.  R.  1013,  2  Ann.  Cas.  335,  65 
264,  116  A.  S.  E.  901,  9  Ann.  Caa.  LJt.A.  342;  Pocahontas  Coke  Co.  v. 
667,  10  L.R.A.(N.S.)  268.'  Powhatan  Coal,  etc,  Co.,  60  W.  Va. 

2.  Gibbft  V.  Baltimore  Consol.  Gas  508,  66  S.  E.  264,  116  A.  S.  R.  901, 
Co.,  130  XJ.  S.  396,  9  S.  Ct.  553,  32  9  Ann.  Cas.  667, 10  L.R.A.CN.S.)  268; 
XT.  S.  (L.  ed.)  979;  Dr.  Miles  Medical  Milwaukee  Masons',  etc,  Ass'n  v.  Nie- 
Co.  V.  John  D.  Park,  etc,  Co.,  220  U.  zerowski,  96  Wis.  129,  70  N,  W.  166, 
S.  373,  31  S.  Ct.  376,  55  U.  S.  (L.  60  A.  S.  a  97,  37  L.R.A.  127.  And 
ed.)  502;  Standard  Oil  Co.  v.  United  see  Contracts,  voL  6,  p.  789. 
States,  221  U.  S.  1,  31  S.  Ct.  502,  3.  Gibbs  t.  Baltimore  Consol.  Gas 
55  U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D  Co.,  130  V.  S.  396,  9  S.  Ct.  553.  32 
734,  84  L.B.A.(N.S.)   834;   United  U.  S.  (L.  ed.)  979;  Stewart  t.  Steams^ 
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be  unreasonable  because  it  extends  fart^ier  than  is  reasonably  neces- 
sary for  the  protection  of  the  rights  of  the  parties  and  whether  tiie 
public  is  or  may  foe  appreciably  injured  thereby  cannot  be  ascer- 
tained by  any  accurately  defined  rales,  but  must  be  determined  by 
the  court  from  a  practical  consideration  of  the  circomstances  of  every 
case  as  it  arises,  in  connection  with  such  general  priDC^)les  <rf  law 
and  of  construction  as  are  applicable  thereto.^  For  the  purpose  of 
this  determination,  not  only  is  the  language  of  the  contract  or  com-, 
bmation  to  be  considered,  but  also  its  subject  matter,  the  situation, 
conduct  and  probable  motives  of  the  parties,  and  all  the  circumstances 
surrounding  the  transaction.  It  is  not  to  be  tested  by  what  has  been 
done  under  it,  but  by  what  may  be  done  under  it;  not  by  its  per- 
formance, but  by  its  powers  of  performance  when  fully  exercised. 
Hence  if  the  dinct  and  necessary  or  natund  effect  of  a  contract  <x 
combination  is  to  restrain  competition  and  control  prices  to  the  injury 
of  the  public  when  all  the  powers  of  the  contract  or  combination 
shall  have  be«i  exercised,  the  contract  or  combination  is  in  unreason- 
able restraint  of  trade  and  against  public  policy.'   The  |>artioular 

etc.,  Lttmber  Co.,  56  Fla.  670,  48  So.  Gas.  1146  and  note;  Over  v.  Bjnam 
19,  2A  L.BA.{N.S.)  649;  Harding  v.  Foundry  Co.,  37  Ind.  App.  462,  77 
Amexioan  Glneose  Co.,  182  III.  551,  55  N.  £.  302,  117  A.  S.  R.  327 ;  Mei^ 
N.  E.  577,  74  A.  S.  R.  189  and  note,  chants'  Ice,  etc,  Co.  r.  Rohrman,  138 
64  UR.A.  73B;  Knight,  etc.,  Go.  v.  Ky.  630,  128  S.  W.  599,  137X8.  R. 
Miller,  172  Ind.  27,  87  N.  E.  823,  390,  30  LlILA.(N.6.)  973;  Weidnun 
18  Ann.  Cas.  1146;  People  v.  North  r.  Sfaragge,  46  Can.  Sup.  Ct  1,  Ann. 
River  Sngar  Refining  Co.,  54  Hun  354,  Caa.  1912D  919. 
366,  3  N.  T.  S.  401,  7  N.  Y.  8.  406.  6.  TuaealooBa  Zee  Mf^.  Co.  v.  Wil- 
2  LJI.A.  33,  6  LlR.A.  386,  afBrmed  fianu,  127  Ala.  110,  28  Ba  669,  BS 
121  N.  Y.  582,  ^  N.  S.  834,  18  A.  A.  S.  R.  12S,  60  L.ILA.  176:  Connoxs 
S.  R.  843,  9  L.R.A.  33;  Nester  v.  v.  Connolly,  86  Conn.  641,  86  Atl.  600, 
Continental  Brewing  Co.,  161  Pa.  St.  46  L;R.A.(N.S.)  564  and  note;  SCewui 
473,  29  Atl.  102,  41  A.  S.  R.  894,  24  v.  Steams,  etc.  Lumber  Co.,  66  Fla. 
LILA.  247;  Gwynn  v.  Ciuzen^  Tele-  570,  48  So;  19,  24  L.R.A.(N.B.)  649; 
phone  Co.,  69  8.  C.  434,  48  S.  E.  460,  Harding  v.  American  Qlneoae  Co.,  182 
104  A.  S.  R.  819,  67  L.R.A.  111;  IlL  661,  56  N.  E.  577,  74  A.  S.  R.  18» 
Standard  Oa  Go.  v.  State,  117  Tenn.  and  note,  04  L.R.A.  738:  People 
618,  100  S.  W.  706,  10  L.R.A.(N.S.)  North  River  Sngar  Refining  Co-.  54 
1015;  Teras  Standard  Oil  Co.  v.  Hun  354,  355,  3  N.  Y.  S.  401,  7  N. 
Adone,  83  Tex.  660,  19  S.  W.  274,  29  Y.  S.  406,  2  L.R.A.  33,  5  L.R.A.  388 
A.  8.  R.  690,  16  L.R.A.  608;  Mil-  and  note,  aStmed  121  N.  Y.  682,  24 
wankee  Masona',  etc,  Am'n  v.  Neize-  N.  B.  834,  18  A.  S.  R.  843,  0  h.'RJi. 
rawBki,  96  Wis.  129,  70  N.  W.  166,  33;  Anderson  v.  Shawnee  Compreaa 
00  aTs.  R.  97,  37  L.R.A.  127.  Co.,  17  Okla.  231,  87  Pac  315,  15 

Note:  41  A.  8.  R.  809.  L.R.A.(N.S.)  846  and  noU;  Nester  v. 

And  see  infra,  par.  23  et  seq.         Continental  Brewing  Co.,  161  Pa.  St. 

4.  Arnold  Jonea  Cotton  Co.,  152  473,  29  Atl.  102,  41  A.  8.  R.  894,  24 
Ala.  501,  44  So.  662, 12  L.R.A.(N.8.)  L.ri.A.  247:  Pwahontas  Coke  Co.  v. 
ISO;  Stewart  v.  Steams,  ete..  Lumber  Powhatan  Coal,  etc.,  Co.,  60  W.  Va. 
Co..  56  Fla.  570,  48  So.  19,  24  L.R.A.  508,  56  S.  G.  264,  U6  A.  S.  R.  901,. 
(N.S.)  649;  Knight,  etc.,  Go.  v.  Miller,  9  Arm.  Ces.  067, 10  LJl.A.(N.S.)  268; 
172  Ind.  27,  87  N.  E.  823,  18  Ann.  Milwaukee  Masons',  etc,  Asa'n  v.  l^e- 
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contract  must  be  considered  in  connection  with  others  of  whicli  it 
is  a  part,  and  if  found  to  be  only  one  of  a  number  of  like  character, 
the  purpose  of  the  whole  scheme  being  to  monopolize  or  reatraiu 
trade,  it  is  unlawful."  Although  a  otnabination  is  not  so  far  reach- 
ing as  to  render  it  illegal  as  in  unreasonable  resferaint  of  tzade,  yet 
overt  and  unlawful  acts  by  two  or  more  of  its  members  acting  by 
agreement  to  carry  out  its  purposes  wiU  render  the  combination  as 
to  thran  unlawful.^ 

.  23.  Extent  and  Size. — Where  a  combination  or  agreement  in  oper- 
ation has  a  necessary  tendency  to  restxain  trade  or  to  monopoly  to 
the  appreciable  injury  of  the  public,  limitations  as  to  time,  plac^ 
or  subjects  contained  in  the  agreement  are  immaterial.^  The  com- 
bination is  illegal  if  the  natural  or  necessary  consequences  of  its 
operation  are  to  prerwit  competition  and  create  fictitious  prices,  iude* 
pendent  of  the  law  of  demand  and  supply,  and  to  sueh  an  extent 
as  injuriously  to  affect  the  interest  of  the  public,  or  the  interests  of 
aaxy  particular  olaas  of  citisens  who  may  be  especially  interested,  either 
as  pvodoeen  or  eonsumers,  in  the  articles  or  staples  which  are  the 
subject  of  Om  restriotiona  *  All  tiie  authorities  agree  that  in  order 
to  vitiate  a  contract  or  combination  it  is  not  essential  that  its  result 
should  be  a  complete  monopoly;  it  is  sufficient  if  it  really  tends  to 
that  end,  and  to  deprive  the  public  of  the  advantages  which  flow 
from  free  competition.'*    If  only  complete  monopolies  could  be 

waeatnti,  95  Wis.  129,  70  N.  W.- 166,  Trade,  107  Minn.  506,  121  N.  W.  395, 

60  A.  S.  B.  97,  37  LJI.A.  127.  23  L.B.A.(N.S.)  1260;  People  v.  North 

Note:  11  L.R.A.  437.  River  Sugar  Reaning  Co.,  54  Han  354, 

6.  McCutcheon  v.  Men  Capsule  Co.,  356,  3  N.  Y.  S.  401,  7  N.  Y.  S.  406, 
71  Fed.  787,  37  D.  S.  App.  586,  19  2  L.R.A.  33,  5  L.R.A.  386,  afflimed 
C.  G.  A.  108,  31  LJI.A.  415;  Pacific  121  N.  Y.  582,  24  N.  E.  834,  18  A, 
Factor  Co.  v.  Adler,  90  Cal.  110,  27  S.  R.  843,  9  L.R.A.  33;  Bailey  v. 
Pac.  36,  25  A.  S,  B.  102;  Getz  v.  Fed-  Master  Plumbere  Ass'n,  103  Teuo.  99, 
eral  Salt  Co.,  147  CaL  115,  81  Pae.  52  S.  W.  853,  46  L.E.A.  561;  Standard 
416,  109  A.  S.  E.  114;  Harding  v.  Oil  Co.  v.  State,  117  Terni.  618,  100 
American  Glucose  Co.,  182  lU.  561,  S.  W.  706,  10  L.R.A.(N.S.)  1015; 
55  N.  £.  577,  74  A.  S.  R.  189  and  Fisher  Flouting  Mills  Co.  v.  Swanson, 
note,  64  L.RJl.  738;  Merchants'  Ico,  76  Wash.  649, 137  Pao.  144,  51  L^A. 
etc.,  Co.  V.  Rohrman,  138  Ky.  530,  123  (N.S.)  522.  •  , 
S.  W.  599,  137  A.  S.  R.  390.  30  Note :  41  A.  S.  R.  899. 
LR.A.(N.S.)  973;  Brent  v.  Gay,  149  9.  Harding  v.  American  Glucose  Co., 
Kv.  616,  149  3.  W.  915,  41  L.B.A.  182  Ul.  561,  65  N.  E.  577,  74  A.  S.  B. 
(N.S.)  1034;  Finck  v.  Schneider  Gran-  189  and  note,  64  I<,R.A,  738;  Texas 
ite  Co.,  187  Mo.  244,  86  S.  W.  313,  Standard  Oil  Co.  v.  Adoue,  83  Tex. 
106  A.  S.  R.  462.  And  see  supra,  650,  19  S.  W.  274,  29  A.  S.  B.  690, 
par.  17.  15  L.R.A.  598. 

7.  Gatzow  V.  Bnening,.  lOfi  Wis.  1,  10.  United  States  v.  E.  C.  Knight 
81  N.  W.  1003,  80  A.  S.  B.  17.  49  Co.,  156  U.  S.  1,  15  S.  Ct.  249,  39 
L.R.A.  475.  U.  S.  (L.  ed.)  325;  Waters-Pierce  OU 

8.  Stewart  v.  Steams,  etc..  Lumber  Co.  v.  Texas,  212  U.  S.  86,  29  S.  Ct. 
Co.,  66  Fla.  570,  48  So.  19,  24  L.B.A.  220,  53  U.  B.  (L.  ed.)  417;  United 
(N.S.)  649;  State  v.  Dalatfa  Board  of  States  t.  Addyston  Pipe,  ete.,  Co.,  85 
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reached  under  the  law,  a  eombinatioD  could  then  be  formed  tending 
to  monopoly  and  embracing  subMaatiall;  all  the  evil  results  of  a 
complete  monopoly,  intentaonftUy  leaving  out  of  the  eombination 
some  one  or  more  of  those  engaged  in  tiie  industry,  for  the  very 
purpose  of  rendering  the  oombinatioD  legal.*^  It  may  also  be  said 
with  reason  that  if  parties  make  contracts  or  agreements  seeking  t« 
establish  a  mon<^oly,  and  do  establish  it  ss  far  as  they  can,  sorely 
ihey  cannot  say  that  the  effort  is  legal  if  not  ctanpletely  successful." 
Nor  need  the  monopoly  be  permanent  or  complete.  It  is  enough 
that  it  may  be  even  temporarily  and  partiaHy  suocessfal.**  So  a 
combination  may  be  illegal,  notwithstanding  the  fact  that  the  restraint 
is  partial  in  respect  to  the  persons  implicated  and  tiie  territonal  limite 
affected.  It  is  not  the  number  of  persons  participating  in  the  com- 
bination, or  the  extent  of  the  territory  induded,  but  the  injury 
the  public  in  it&t  territory,  however  restricted,  titat  characterises  the 
interruption  ot  trade  as  illegat.**  Thus  the  restrasnt  of  trod*  and 

Fed.  271,  54  tT.  S.  App.  738,  20  C.  A.  S.  R.  ftl£,  61  LJIj^^  4Mj  Andenon 
C.  A.  141,  46  L.R.A.  122',  TnaoalooM  v.  Shawnee  Comprees  Co.,  17  Okla. 
Ice  Mfg.  Co.  T.  WillittiM,  127  Ala.  110,  ^1,  87  Pae.  316,  15  UKJL(N.S.)  846 
28  So.  660,  86  A.  S.  R.  125,  60  L.Rjl.  and  note^  State  v.  Eastern  Coal  Co., 
175;  Connors  t.  Connolly,  86  Conn.  29  R.  I.  254,  70  Atl.  1,  132  A.  8.  R. 
641,  86  Atl  600,  46  L.R.A.(N.S.)  564  ;  817,  17  Ann.  Cas.  06;  Standaid  Oil 
Stewart  t.  Steuns^  eta.  Lumber  Co.,  Co.  v.  State,  117  Tenn.  BIS,  100  8.  W. 
B6Fla.570,48So.l0,24L.R.A.(N.S.)  706^  10  L.R.A.(N.S.)  1016;  Texas 
649;  Brown  t.  Jacobs'  Pharmacy  Co.,  Standard  Oil  Co.  v.  Adoue,  83  Tes. 
115  Oa.  429,  41  S.  E.  558,  00  A.  S.  660,  19  S.  W.  374,  29  A.  S.  R.  696. 
R.  126,  57  L.R.A.  547  and  note;  Mors  16  L.R.A.  608;  Fisher  SVniring  Mills 
T.  Bomett,  140  HI.  69,  29  N.  £.  886,  Co.  t.  Svanson,  76  Wash.  MO,  137  Pae. 
33  A.  S.  R.  216,  15  L.R.A.  361;  Hard-  144,  51  LJl.A.(N.S.)  622;  Pocahontas 
ing  V.  American  Qlucose  Co.,  182  111.  Coke.  Co.  t.  Powhstaa  Coal,  etc.,  Co., 
661,  55  N.  E.  577,  74  A.  8.  R.  189  60  W.  Va.  608,  56  8.  E.  264,' 116  A. 
and  note,  64  L.R.A.  738;  Dunbar  t.  S.  R.  901,  9  Ann.  Caa.  667,  10  L.R.A. 
American  Telephone,  ete.,  Co.,  224  IIL  (N.S.)  266.  And  see  supra,  par.  2, 
9,  79  N.  E.  423.  115  A.  S.  R.  132,  8  18. 

Ann.  Caa.  57;  Chapin  v.  Brown,  S3  '  11.  Poeahontaa  Coke  Co.  t.  Powhat- 
la.  156j  48  N.  W.  1074,  32  A.  S.  R.  an  Coal,  etc,  Co.,  60  W.  Va.  508,  56 
297, 12  L.R.A.  428;  Reeves  v.  Decorah  S.  E.  264,  116  A.  S.  R.  901,  9  Ann. 
Farmers'  Cooperative  iSoc.  KHt  la.  Cas.  667,  10  L.RJl.(N.8.)  268. 
194,  140  N.  W.  844,  44  L.R.A.(N.S.)  13.  Brovn  v.  Jacobs'  Phazmaoy  Co:, 
1104;  Merefaants'  loe,  ete.,  Co.  v.  Rohr<  115  Ga.  429,  41  S.  E.  553,  90  A.  8. 
man,  138  Ky.  580,  128  8.  W.  699,  137  R.  126,  57  L.R.A.  647  and  note;  Andei^ 
A.  S.  R.  300  and  bote,  30  L.R.A.(N.8.)  eon  t.  Jett,  89  Ky.  375, 12  8.  W.'670, 
973;  Clark  v.  Needhoin,  126  Mich.  8^  6  L.R.A.  390. 

83  N.  W.  1027,  84  A.  8.  R.  65rt,  51  18.  People  t.  North  Riyer  Sngar  Rt- 
L.R.A.  786;  Hnnt  v.  Rivorside  Co-  fining  Co.,  54  Hwn  354,  365,  3  N.  ^ 
operative  Clnb,  140  Mich.  588,  104  N.  S.  401,  7  N.  Y.  S.  406,  2  L.R.A.  3-; 
W.  40,  112  A.  S.  R.  420;  Kosriusko  and  note,  6  L.S.A.  386.  affirmed  121 
Oil  MiU.  etc.,  Co.  v.  Wilson  Cotton  Oil  N,  Y.  682,  24  N.  E.  834,  18  A.  8.  R. 
Co.,  90  Miss.  551,  43  So.  435,  8  L.R.A.  843,  9  L.R.A.  33. 
(N.S.)  1063;  State  v.  Armour  Packing  14.  United  States  v.  Addyston  Pipe, 
Co.,  173  Mo.  356,  73  8.  W.  645,  96  etc^  Co.,  85  Fed.  271,  54  U.  8.  App. 
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enhancement  of  prices  by  a  by-law  of  a  trade  association  may  render 
it  illegal  though  the  association  does  not  include  all  the  peTsana 
engaged  in  that  trade  in  the  city  in  which  the  association  is  formed.*' 
24.  Intent  and  Effect — It  is  immaterial,  in  determining  the  legal- 
ity of  a  contract  or  combination  alleged  to  be  in  restraint  of  trade, 
whether  or  not  it  was  entered  into  with  any  evil  intent,  but  the 
material  consideration  is  its  injurious  tendency,  and  the  power  thereby 
given  to  control  prices.^*  Again,  total  suppression  of  the  trade  in 
the  commodity  is  not  essential  in  order  to  render  the  combination 
one  in  restraint  of  trade.  It  is  the  effect  of  the  combination  in  limit- 
ing and  restraining  the  right  of  each  of  the  members  to  transact 
business  in  the  ordinary  way,  as  well  as  its  effect  upon  the  volume 
or  extent  of  the  dealing  in  the  commodity,  that  is  regarded."  It 
is  the  nature  or  character  and  tendency  of  the  agreement  which 
render  it  objectionable,  whether  in  fact  the  parties  to  it  succeed 
in  reetrainijig  trade  generally,  or  stifling  competition,  or  not*' 
Where  the  direct  and  immediate  effect  of  a  oDntrset  or  combination 

723,  39  G.  G.  A.  m,  46  L.R.A.  122;  Ass'a,  103  Teun.  M,  62  8.  W.  863, 

Tuacaloosa  lee  MfK.  Co.  v.  WiUioms,  46  L.B.A.  561. 

127  Ala.  llfi,  28  So.  669,  85  A.  S.  B.  16.  Anderson  v.  Sfaawne^  Compress 

125,  50  L.H.A.  175;  Tribolet  V.  United  Co.,  17  OJda.  231,  87  Pao.  315,  16 

States,  11  Ariz.  436,  05  Pae.  85,  16  UR.A.(K.S.)  846  and  note;  Pocahon- 

L.R.A.(N.S.)  223  and  note;  Knight,  tas  Coke  Co.  t.  Powhatan  Coal,  ete., 

ete.,  Co.  V.  MiUer,  172  Ind.  27,  87  N.  E.  Co.,  60  W.  Va.  508,  56  S-  E.  264,  U6 

323,18  Ann.  Caa.  1146;  Over  v.Byram  A.  S.  R.  901,  9  Ann.  Caa.  667,  10 

Foimdry  Co.,  37  Ind.  App.  462,  77  liJt.A.(K.8.)  268.  It  has  been  stated, 

N.  E.  302,  117  A.  S.  R.  327;  Taylor  however,  that  greed  of  profit  or  malice 

V.  Blandiaxd,  13  Allen  (Mass.)  370,  toward  others  is  an  essential  element 

!)0  Am.  Dee.  203;  Kosciusko  Oil  Mill,  to  an  unlawful  conspiracy  at  oommon 

etc.,  Co.  V.  Wilson  Cotton  Oil  Co.,  90  law  to  restrain  trade.  Cote  v.  Murphy, 

Mifls.  661,  43  So.  435,  8  UR.A.(N.S.)  159  Pa.  St.  420,  28  Atl.  100,  30  A. 

1053;  Central  New  York  Telephone,  S.  R.  686,  23  L.R.A.  135. 

etc.,  Co,  V.  Ayerili,  ISO  N.  Y.  128,  92  17.  Addyston   Pipe,   etc.,   Co.  v. 

N.  E.  206,  139  A.  S.  E.  878,  32  L.R.A.  United  States,  175  U.  S.  2U,  20  8. 

(N.8.)  494;  Lufkin  Rule  Co.  v.  Friu-  Ct.  96,  44  U.  S.  (L.  ed.)  136;  John  D. 

geli,-67  Ohio  St.  596,  49  N.  E.  1030,  Park,  etc.,  Go.  t.  Hartman,  153  Fed. 

63  A.  S.  B.  736,  41  UR-A.  185;  Nestcr  24,  82  C.  C.  A.  158,  12  L.R.A.(N.S.) 

T.  Continental  Brewing  Co.,  161  Pa.  135;  Stewart  v.  Steams,  etc.,  Lumber 

St.  473,  29  AtL  102,  41  A.  S.  R.  894,  Co.,  56  Fla.  570,  48  So.  19,  24  LJLA. 

24  UB»A.  247;   Bailev  v.   Master  (N.S.)  649;  Klingd's  Phannacv  v. 

Plumbers'  Ass'n,  103  Tenn.  99,  52  S.  Sharp,  104  Md.  21S,  63  Atl.  1029,  118 

W.  863.  46  LJI.A.  561;  Standard  Oil  A.  S.  R.  399,  9  Ann.  Gas.  1184,  7 

Go.  V.  State,  117  Tenn.  618, 100  S.  W.  L.R.A.(N.S.)  976;  Texas  Standard  OU 

705,  10  LJt.A.(N.S.)   1015;  Texas  Co.  v.  Adoue,  83  Tex.  650,  19  S.  W. 

Standard  Oil  Co.  v.  Adone,  83  Tex.  374.  29  A.  S.  R.  690,  16  L.R^.  598; 

660,  19  S.  W.  274,  29  A.  S.  R.  690,  Milwaukee  Masons',  etc^  Ass'o  v.  Nie- 

15  I1.R.A.  598;  Charleston  Natural  Gas  zerowski,  95  Wis.  129,  70  N.  W.  166, 

Go.  V.  Kanawha  Natural  Gas,  ete.,  Co.,  60  A.  S.  B.  97,  37  L.R.A.  127. 

58  W.  Va.  22,  60  S.  £.  876,  112  A.  18.  Brown  v.  Jacobs'  Phannaoy  Co., 

8.  R.  936,  6  Ann.  Gas.  154.  115  Ga.  429,  41  S.  E.  553,  90  A.  S.  B. 

16.  Bailey    v.    Master    Plumbers'  126,  57  UB.A.  547  and  note;  Beeves 
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is  to  destroy  competition  so  that  the  parties  to  the  contract  or  com- 
bination may  obtain  increased  prices  for  Uiemselvea,  such  contract 
or  combination  amounts  to  a  restraint  of  trade  in  the.  commodity, 
even  though  contracts  to  buy  such  commodity  at  the  enhanced  price 
are  continually  being  niade>*  And  whan  by  reason  of  the  combina- 
tion a  particular  contract  may  have  been  obtained  for  one  of  the 
parties  thereto,  but  at  a  higher  price  than  would  otherwise  have  been 
paid,  the  charge  that  the  combination  was  one  in  restraint  of  trad« 
is  not  answered  by  the  statement  that  the  particular  contract  was  in 
truth  obtained  and  not  prevented.*^  The  cour^  will  not  stop  to 
inquire  as  to  Uie  fact  or  the  degree  of  injury  inBicted  upon  the  public. 
It  is  enough  to  know  that  the  inevitable  tendency  of  such  contracts 
is  injuxious  to  the  public.  If  agreements  and  combinations  to  pre- 
vent eompetition  in  prices  are,  or  may  be,  hurtful  to  trade,  the  only 
sure  remedy  is  to  prohibit  all  agreements  of  that  charact^.  If  tlw 
validity  of  such  an  agreement  was  made  to  depend  upon  actual  proof 
of  public  prejudice  or  injury,  it  would  be  very  difficult,  in  any  case, 
to  establi^  ^e  invalidity,  although  the  moral  evidence  might  be 
vary  convincing.'    A  combination  between  ind^endent  dealers  to 

T,  Decorah  Farmere'  Co-operative  Soo.,  1.  John  D.  Park,  etc.,  Co.  v.  Hart- 

160  la.  194,  140  N.  W.  844,  44  L.R.A.  man,  153  Fed.  24,  82  C.  C.  A.  158, 

CN.S.)  1104;  Anderson  v.  Jett,  89  Ky.  12  L.R.A.(N.S.)  135;  AnoM  v.  Jones 

375,  12  S.  W.  670,  d  L.B.A.  390;  Cotton  Co.,  162  Ala.  501,  44  So.  662, 

KoBduako  Oil  Mill,  etc,  Co.  ¥.  Wilson  12   L.R.A.(N.S.)    150;    Stewart  v. 

•Cotton  OU  Co.,  90  Miss.  551,  43  So.  Steams,  etc.,  Lumber  Co^  66  Fla.  570, 

435,  8  L.R.A.(N.S.)  1053;  People  v.  48  So.  19,  24  L.R.A.(N.S.)  649;  Over 

North  River  Sugar  Refining  Co.,  54  v.  Byram  Foundry  Co.,  37  Ind.  App. 

Hod  354,  356,  3  N.  Y.  S.  401,  7  N.  Y.  462,  77  N.  E.  302,  117  A.  S.  B.  327; 

S.  406,  2  L.R.A.  33,  6  L.R.A.  386,  Reeves  r.  Decorah  Farinexs'  Co-opera- 

4ifBrmed  121  N.  Y.  582,  24  N.  E.  834,  tive  Soc.,  160  la.  194,  140  N.  W.  844, 

18  A.  S.  B.  843,  9  L.BA..  33;  Stand-  44  L.R.A.(N.S.)  1104;  State  v.  Ar- 

«rd  Oil  Co.  T.  State,  117  Tenn.  618,  moor  Packing  Co.,  17S  Mo.  356,  73 

100  S.  W.  706,  10  L.R.A.{N.B.)  1015.  S.  W.  646,  96  A-  S.  R.  815,  61  L.BA. 

19.  Addyeton  Pipe,  etc.,  Co.  T,  Unit-  464;  People  t.  North  Biver  Sugar 
-ed  States,  176  U.  S.  211,  20  S.  Ct  Refining  Co^  54  Hnn  S54,  355,  3  N. 
«6,  44  U.  S.  (L.  ed.)  136;  John  D.  Y.  S.  401,  7  N.  Y.  S.  406,  2  L.R.A. 
Park,  etc.,  Co.  v.  Hartman,  153  Fed.  33,  5  L.B.A.  386,  affirmed  121  N.  Y. 
34.  82  C.  C.  A.  158,  12  L.BA.{N.S.)  582,  24  N.  E.  834,  18  A.  S.  B.  843, 
135;  Harding  V.  Amerioan  GHncoae  Co.,  9  L.B.A.  33;  People  v.  Sheldon,  139 
182  111.  561,  56  N.  E.  677,  74  A.  S.  B.  N.  Y.  251,  34  N.  E.  785,  36  A.  S.  B. 
189  and  note,  64  L.B.A.  738;  Klingel's  690,  23  LJLA.  221;  Neater  t.  Conti- 
Pharmacy  v.  Sharp,  104  Md.  218,  64  neutal  Brewing  Co.,  161  Pa.  St  473, 
Atl.  1029,  118  A.  S.  B.  399,  9  Ann.  29  Atl.  102,  41  A.  S.  B.  894,  24  L.R.A- 
■Cas.  1184,  7  L.BA.(N.S.)  976;  Poca-  247;  Standard  OU  Co.  v.  State,  117 
liontas  Coke  Co.  t.  Powhatan  Coal,  Tena.  618,  100  S.  W.  705,  10  L.B.A. 

Co.,  60  W.  Va.  508,  56  8.  B.  264,  (N.S.)  1016;  Fiaher  Flooring  Mills 

116  A.  S.  B.  901,  9  Ann.  Cm.  067,  Co.  t.  Swaoson,  76  Wash.  649,  137 

10  L.B.A.(N,8.)  268.  •  Pac.    144,    61.  t*B.A.(N.S.)  622; 

20.  Add)«ton  Hpe,  etc.,  Co.  v.  Unit-  Slaughter  t.  Thacker  Coal,  etc.,  Co., 
«d  States,  175  U.  8.  211.  20  S.  Ct.  55  W.  Va.  642.  47  S.  £.  247,  104  A. 
«6,  44  U.  8.  (L.  ed.)  13<.  S.  R.  1013,  2  Ann.  Gas.  386, 66  UI^A. 
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prevMit  ocoDpetition  between  l^enMelves  is,  in  the  contemplation  of 
the  law,  an  act  inimical  to  trade  ot  comnierce,  whatever  may  be  done 
under  and  in  pursuance  of  it,  and  aJthough  the  object  of  the  com- 
bination is  merely  the  due  protection  of  the  parties  to  it  against  ruin* 
ous  rivalry,  and  no  attempt  is  made  to  chaise  undoe  or  exoeapive 
prices.'  If  the  combination  is  in  fact  in  restraint  of  trade,  and 
monopolistic  in  its  tendency,  it  is  illegal  however  reasonable  the 
prices  fixed  by  the  (dirties  thereto,  however  great  the  competition  they 
had  to  encounter,  and  however  great  the  necessity  for  curbing  them- 
selves by  joint  agreement  from  committing  financial  suicide  by  ill* 
advised  competition,'  nor  is  it  saved  by  the  fact  that  the  stated  or 
ostensible  purpose  of  the  combination  is  in  itself  lawful  or  even 
beneficial,  if  it  exhibits  the  above  elements  of  illegality.  If  all  that 
was  necessary  in  order  to  raider  l^al  a  contract  otherwise  illegal, 
because  in  unreasonable  restraint  of  trade,  was  to  state  in  the  eon- 
tract  a  legal  main  purpose,  such  statement  would  furnish  an  easy 
evasion  of  the  law.  It  is  equally  immaterial  that  some  or  all  of  the 
beneficial  purposes  have  in  fact  been  accomplished.*  A  combination 
or  agreement  which  in  fact  constitutee  or  tends  to  produce  an  unlawful 
monopoly  or  restraint  of  trade  is  none  the  le^  illegal  because  its 
avowed  purpose  is  not  to  control  price  or  manufacture,  but  embraces 
only  such  objects  as  organizing  the  business  upon  a  satisfactory  and 
paying  basis  and  cutting  down  expenses,^  protecting  the  participants 
from  unreasonable  or  destructive  competition,*  obtaining  reason- 

343;  Miiwaokee  Mbbods',  etc,  Ass'n  v.  Co.,  66  Fla.  570,  48  So.  19,  24  L.BJU 

Nieaeroweki,  95  Wis.  129,  7©  N.  W.  (N.S.)   649;  Ander«on  v.  Shawnee 

166,  60  A.  S.  R.  97;  37  L.R.A.  127.  Compress  Co.,  17  Okla.  231,  87  Pac 

Note:  74  A.  S.  R.  272.  315,  15  L.B,A.(N.S.)  846  and  note; 

2.  Qibbs  v.  MeNeeley,  118  Fed.  120,  Morris  Run  Coal  Co.  v.  Buclaiy  Coal 
55  C.  C.  A.  70,  60  LJI.A.  152;  John  Co.,  68  Pa.  9t  173,  8  Am.  Bep.  159; 
D.  Park,  eto.,  Co.  v.  Hartman,  153  Fed.  PocahoDtas  C<^e  Co.  v.  Powhatan 
24,  82  C.  C.  A.  158,  12  Ij.E.A.(N.S.)  Coal,  etc.,  Co.,  60  W.  Va-  508,  66  S. 
135;  People  v.  Sheldon,  139  N.  Y.  251,  £.  264, 116  A.  S.  R.  901,  9  Aim.  Cai. 
34  N.  E.  765,  36  A.  S.  R.  690,  33  667,  10  UB.A.(N.S.)  268. 

L.R.A.  221;  Pocahontas  Coke  Co.  v.  5.  Brown  y,  JaeohB'  Pharmacy  Co., 

t>owhatan  Coal,  etc.,  Co.,  60  W.  Va.  115  6a. -420,  41  8.  G.  553,  90  A.  S. 

608,  56  S.  E.  264,  116  A.  S.  R.  901,  R.  126,  57  L.B.A.  547;  Merohanta'  lee, 

9  Ann.  Cas.  667, 10  L.R.A.(N.S.)  268.  ete.,  Co.  v.  RohAnaa,  138  Ky.  530, 128 

3.  United  BUtea  t.  Addyston  Pipe,  S.  W.  599, 137  A.  6.  B.  390,  30  L.B.A. 
ete.,  Co.,  86  Fed.  271,  54  U.  S.  App.  (N.S.)  973. 

723,  39  C.  C.  A.  141,  46  L.R.A.  122:  6.  Brown  v.  Jacobs'  Pharmacy  Co., 

Gibbs  V.  MeNeeley,  118  Fed.  120,  65  115  Ga.  429,  41  S.  E.  553,  90  A.  S. 

C.  C.  A.  70,  60  Ii.B.A.  162;  Blown  R.  126,  57  L.B.A.  547;  Menhanti'  loe, 

V.  Jaeobs'  Phamaey  Co.,  116  Qa.  439,  ete.,  Go.  v.  Rofanoan,  138  Ky.  530, 128 

41  8.  E.  663,  90  A.  6.  R.  126,  67  8.  W.  599,  137  A.  8.  R.  390.  30 

L.R.A.  647  and  note.   And  see  sapra,  LB.A.(N.8.)  973;  Camming  v.  Union 

par.  21.  Blue  Btone  Co.,  164  N.  T.  401, 58  N.  G. 

4.  Stewart  v.  Steams,  etc.,  Lumber  625,  79  A.  8.  B.  666,  52  L.R.A.  262; 
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able  prices,*  relating  ot  improving  the  quality  of  the  commodity 
affected,*  or  improving  conditions  in  the  btisinees  generally.*  The 
possilMUty  that  other  businesa  enterprisee  in  the  same  pursuit  may 
be  set  on  foot  to  counteract  the  effect  of  a  combination  to  control 
the  market  in  a  commodity  will  not  relieve  such  combination  of  its 
ill^Hty.'*  The  inhabitant  of  a  given  locality  have  a  right  to 
protection  from  injorioos  reBtraint  of  trade  and  monopoly  in  useful 
commoditiQa  in  the  locality  without  reference  to  the  opportunities 
afforded  for  obtaining  fbe  commodities  in  a  neighboring  place.'^ 
And  this  has  been  held  especially  important  in  respect  of  a  commod- 
ity like  ice  or  water,  the  chief  cost  of  which,  ^>art  from  the  plant 
for  its  manufacture  or  collection,  is  in  the  tramfportation  to  the 
consumer.^' 

25.  Conunodities. — At  common  law,  the  offense  of  engrossing 
applied  only  to  monopolies  of  the  "necessaries  of  life,"  or  "articles 
of  prime  necessity."  And  in  this  country  also  some  courts  have 
sought  to  draw  a  distinction  between  necessaries  and  other  articles 
of  commerce  or  merchandise,  for  the  purpose  of  applying  the  prin- 
&pln  of  the  law  against  combinations  to  monopolize  and  the  like.'* 

Anderson  v.  Shawns*  CompiMB  Co.,  Hwi  354,  355,  3  N.  T.  S.  401,  7  K. 

17  Okla.  231,  87  Pm.  316,  16  T.  8.  406,  2  L.R.A.  33,  S  L.B.A.  386, 

(N.S.)  846  and  note.  affizmed  121  N.  Y.  682,  24  N.  E.  834, 

7.  Cmnndngs  v.  Union  Bloe  Stone  18  A.  S.  R.  843,  9  L.RJL  33. 
Co.,  164  N.  T.  401,  58  N.  E.  526,  79      Note:  11  L.R.A.  438. 

A.  8.  R.  666,  52  L.R.A.  262.  And  see  11.  Stewart  v.  Steanu,  etc.,  Lumber 

enpra,  par.  21,  and  infra,  par.  133  et  Co.,  3G  Fla.  670,  48  So.  19,  24  L.R.A. 

seq.  (KS.)  649. 

8.  PoeahontaB  Coke  Co.  v.  Powhatan  12.  Tusoalooea  Ice  Iffg.  Co.  v.  Wil- 
Coal,  ete.,  Co.,  60  W.  Va.  508,  66  S.  £.  lianis,  127  Ala.  110,  28  So.  669,  86 
264,  116  A.  8.  R.  901,  9  Ann.  Cas.  A.  S.  R.  125,  60  L.RJL  176. 

667,  10  LJLA.fN.8.)  268.  13.  Standard   Oil   Co.   v.  UnHed 

9.  State  V.  Armonr  Paclang  Co.,  173  States,  221  U.  S.  1,  36  8.  Ct  602, 
Mo.  366,  73  S.  W.  645,  96  A.  S.  R.  55  V.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D 
615,  61  L.R.A,  464;  People  v.  North  734,  34  L.R.A.(N.S.)  834;  Com.  t. 
RiTer  Sugar  Refining:  Co.,  54  Hun  364.  Inlemfttional  Harvester  Co.,  131  Ky. 
355,  3  N.  T.  8.  401,  7  N.  Y.  S.  406,  551.  115  8.  W.  703,  138  A.  8.  R.  166; 
2  L.Rji..  33,  6  L.R.A.  386,  affirmed  State  v.  Dulnth  Board  of  Trade,  107 
121  N.  T.  6S2>  24  N.  E.  834,  18  A.  Minn.  506,  121  K.  W.  396,  25  L.R.A. 
S.  R.  843,  9  h.R.A.  33:  Pocahontae  (N.S.)  1260.  And  sse  infn,  par.  99 
Coke  Co.  T.  Powhatan  Coal,  ete.,  Co.  St  seq. 

60  W.  Ta.  508,  56  8.  E.  264,  116  14.  Brown  t.  Ja«oW  Phannaey  Co., 

A.  S.  R.  001,  9  Ann.  Cas.  667,  10  115  Ga.  420,  41  S.  B.  563,  90  A.  S. 

I^Rj^.<N.S.)  268;  Milwankee  Mason^,  B.  126,  57  IxR.A.  547;  Gloncester  Xsin- 

etc.,  Ass'n  v.  Kiezerowski,  95  Wia  120,  gla^s.  etc.,  Co.  v.  Rinsia  Cement  Co., 

70  N.  W.  166>  60  A.  S.  B.  97,  37  154  Ma«!.  92.  27  N.  E.  1005,  26  A. 

L.R.A.  127.  8.  R.  214,  12  L.R.A.  563;  (Jiiem  Ins. 

10.  Tnscaloftsa  Tee  Mfg.  Co.  t.  WiJ-  Co.  v.  State,  86  Tex.  250,  34  S.  W. 
hams,  127  Ala.  110,  28  So.  060,  86  307,  22  UR^.  483. 

A.  8.  R.  125,  50  L.R.A.  175;  People  NoU:  74  A.  fl.  B.  968  «t  isq. 
T.  North  River  Si^ar  Refining  Co.,  64 
R.aL.YoLXIX.— 4.  40 
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This  has  been  done,  priBcipally,  in  cases  involving  criminal  prose- 
cutions at  coxmnon  law,  or  under  statutes  wiumerating  Uie  commodi- 
ties whose  monopolization  should  constatute  a  criminid  offwise/*  or 
where  the  article  was  one  being  used  in  manufacture  by  the  parties 
concerned  under  the  same  process  and  which  was  of  little  value  for 
any  other  use.**  Among  the  articles  that  have  been  held  of  such 
necessity,  within  the  meaning  of  even  this  rule,  are  such  things  as 
grain,  meat,  salt,  milk,  coal  and  coke,  ice  "  and  plumbers'  suypplies.'* 
The  modern  machinery  for  the  manufacture  of  footwear  has  also 
been  held  to  be  a  close  approach  to  a  prime  necessity.**  Insurance 
and  carriage  are  also  considered  necessary  commodities  in  which 
a  monopoly  cannot  be  formed.  It  has  been  held  that  the  follow- 
ing are  not  necessaries:  washing  machines,  curtain  fixtures,  sew- 
ing machines,**  and  glue.*  By  the  apparent  weight  of  modem 
authority,  however,  the  distinction  between  necessaries  and  other 
articles  of  legitimate  use  sought  to  be  monopolized  is  declared  not 
to  be  well  founded,  at  least  so  far  as  civil  liability  is  concerned,* 
and  the  present  tendency  is  to  hold  that  a  contract  to  create  a  monop- 
oly or  to  restrain  trade  and  competition  in  any  commodity  of  common 
utility  or  of  common  consumption  or  use  among  the  people,  or 
even  of  considerable  utility  or  consumption,  is  against  public  policy, 
whether  such  commodity  be  one  of  the  common  necessaries  of  life 
or  not.'    This  rule  extends  to  commodities  which  are  of  material 

16.  Cummings  v.  Union  Blue  Stone  lad.  27,  87  N.  E.  823,  18  Ann.  Cas. 
Co,,  164  N.  Y.  401,  48  N.  E.  525,  79  1146. 

A.  S.  K.  655,  62  L.B.A.  262.  19.  United  Shoe  Machinery  Co.  v. 

16.  QloueeBter  Isinglass,  etc.,  Co.  v.  La  Chapelle,  212  Mass.  467,  99  N.  E. 
Russia  Cement  Co.,  154  Mass.  92,  27  289,  Ann.  Cas.  1913D  715. 

N.  E.  1006,  ae  A.  S.  R.  214, 12  LJI.A.   .  20.  Note;  74  A.  S.  B.  269.  - 
563.  1.  Gloucester  Isinglass,  etc.,  Co.  t. 

Note:.  74  A.  S.  R.  269.  Russia  Cement  Co.,  154  Mass.  92,  27 

17.  Tuscaloosa  Ice  Mfg.  Go.  v.  Wil-  N.  E.  10U5,  26  A.  S.  R.  814, 12  URA^. 
liama,  127  Ata.  110,  28  So.  669,  85  A.  563. 

8.  R.  128,  60  L.B.A.  175;  Brovn  v.  2.  Brown  v.  JaeobB'  Fbarmaqr  Co., 
Jacobs'  Pharmacy  Co.,  115  Oa.  429,  115  Oa.  429,  41  S.  E.  5S3,  90  A.  S.  B. 
41  S.  E.  653,  90  A.  S.  R.  126,  57  126,  67  L.R.A.  647:  Pooahontas  Coke 
L.R.A.  547;  Merchants'  Ice>  etc,  Ca.  Co.  v.  Powhatan  Coal,  etc,  Co.,  60 
V.  Rohrman,  IBS  Ky.  630,  128  S.  W.  W.  Va.  395, 66  Bi  E.  264, 116  A.  S.  R. 
599,  137  A.  8.  R.  390  and  note,  30  901,  9  Ann.  Cas.  667, 10  LBJL.(N.S.) 
URJl.<N.S.)  973;  Cammings  t.  Union  268. 

Blue  Stone  Co.,  164  nTt.  401,  58  Note:  74  A.  S.  R.  368  et  seq. 
N.  fi.  S26,  79  A.  S.  R.  666,  52  LRJL  8.  Tnacaloofla  lee  M&.  Co.  v.  Wil- 
262;  Poeahontaa  Coke  Ca  .t.  Powluir  liama,  127  Ala.  110,  28  So.  669,  86  A. 
tan  Goal,  etc.,  Co.,  60  W.  Ya.  608,  S.  R.  128,50  L.R.A.  175;  Hcvriman  v. 
56  S.  B.  264,  116  A.  S.  K.  901,  9  Menzies,  115  Gal.  16,  44  Pae.  660,  46 
Ann.  Cas.  667,  10  L.B.A.(N.8.)  288;  Pae.  730,  66  A.  S.  R.  82,  35  L^RJl. 
Morris  Run  Coal  Co.  t.  Baxclay  Coal  318;  Com.  v.  International  Hanreater 
Co.,  68  Pa.  St.  173,  8  Am.  Rep.  16a  Co.,  131  Ky.  661,  116  S.  W.  703,  133 
Note:  74  A.  S.  R.  208  et  aeq.  A.  S.  R.  266;  Cummings  Union  Bine 
IB.  Kniflfat,  ete^  Gfi.  t.  MiUer,  172  Stope  Co.,  164  N.  T.  401,  68  N.  K. 
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necessity  or  eesential  to  buildings  or  to  sanitary  regulations,  or  of 
sabjects  of  I^tiiii«^  trade  affecting  the  interests  of  the  public  or 
the  interests  of  any  particular  class  of  citizeua,  either  aa  produceis, 
dealers  or  consumers.*  Among  the  specific  aiticles  included  have 
been  such  f^nngB  as  beer,  idcohol,  distilling  products,  preserves,  gaa 
pipes,  powder,  harrows,  capsules,  envelopes,  wire  cloth,  bluestone, 
cigarettes,*  proprietary  medicines,  drugs  and  other  articles  usually 
dealt  in  by  those  engaged  in  the  drug  trade,'  books,'  produce,^  wall- 
paper,* sanitary  pottery  ware,"  trading  stamps,**  intoxicating  liquor,** 
grain  bags  and  burlap,**  tobacco,**  junk,**  and  articles  of  merchandise 
generally.**  If  the  use  of  the  commodity  is  of  importance  to  health 
and  comfort,  and  a  coufflderable  and  increasing  number  of  persbns 
desire  to  acquire  and  use  it,  the  public  has  such  an  interest  in  its 
manufacture  and  sale  that  public  policy  will  justify  judi(^  inter- 
fareace  and  iefu»l  to  enforce  iU^fal  combinatLons  to  enhance  .its 

525,  79  A.  8.  B.  6S6,  62  URJL  263:  Hinn.  173,  84  N.  W.  743,  83  A.  S.  B. 

State  V.  Eaatem  Coal  Co.,  29  B.  t  419,  51  L.B.A.  825. 

254,  70  Atl.  1,  132  A.  S.  B.  817,  17  9.  Continental  Wall  Pap«r  Co.  v. 

Ann.  Gas.  96;  Pocahontas  Coke  Co.  v.  Lewis  Voiglii,  etc,  Co„  148  Fed.  939, 

Powfaataa  Coal,  ete.,  Ca,  60  W.  Ya.  78  C.  a  A.  567, 19  IJLa.(N.S.)  143. 

608,  66  S.  B.  264,  116  A.  S.  B.  901,  10.  Trenton  Potteriee  Co.  v.  OH- 

9  Ann.  Cas.  667, 10  IiJl.A.(N.S.)  268.  pfaant,  58  N.  J.  Eq.  507,  43  Atl.  723, 

As  to  patent,  eopyri^t  and  propii-  78  A.  8.  B.  612,  46  LiLA.  255. 

etary  aitiole«,  see  infra,  par.  152  «t  11.  Merdiaats*  Legal  Stanqi  Co.  v. 

seq.  Murphy,  220  Mass.  281,  107  N.  £. 

4.  United  Stetea  ▼.  Addyeton  Pipe,  968,  L.KA.19i5D  520  and  note, 

ate,  Co.  85  Fed.  271,  51  U.  S.  App.  12.  Burdell  v.  Grande,  152  Ctl  376, 

723,  29  C.  G.  A.  141,  46  L.B.A.  122;  92  Pae.  1022,  125  A.  S.  B.  61,  14 

Knight,  etc.,  Co.  v.  Bliller,  172  Ind.  L.Bjk.(N.S.)  909;  Chippewa  Lumber 

27,  87  N.  £.  823,  18  Ann.  Cas.  1146;  Co.  v.  Trempar,  75  Uieh.  36,  42  N. 

IteohantB'  lee,  ete^  Co.  v.  Bofannan,  W.  53^  13  A.  S.  B.  420,.  4  L.R.A. 

138  Ey.  530,  128  8.  "W.  599,  137  A.  373;  Nester  v.  Continental  Brewing 

S.  B.  390,  30  IiJt.A.(N.6.)  973  and  Co^  161  Pa.  $t.  473,  29  Atl.  102,  41 

note.  A.  8.  B.  894,  24  LB.A.  247. 

Note:  74  A.  8.  B.  368  et  aeq.  Note:  74  A.  S.  B.  267  el  seo. 

6.  Biovn  V.  Jacobe'  Phaimacy,  115  IS.  Paeiflc  Factor  Co.  V.  Adler,  90 
Oa.  429,  41  S.  G.  563,  90  A.  S.  B.  CaL  110,  27  Pac.  36,  25  A.  8.  B.  102. 
126,  57  L.B.A.  647.  14.  Com.  t.  Strauss,  191  Mass.  645, 

6v  Brown  v.  Jaeobs*  Pharmaey  Co.,  78  N.  E.  136,  6  Ann.  Gaa.  842,  U 
115  Oa.  429.  41  S.  E.  553,  90  A.  S:  E.  L.itA.(N.S.)  968. 
126,  57  LiLA.  547;  Eiingel's  Phar-  15.  Weldman  v.  Shiagge,  46  Can. 
macy  v.  Sharp,  104  Md.  218,  64  Atl.  Sup.  Ct.  1,  Ann.  Cas.  19M>  919. 
1029,  118  A.  S.  R.  399,  9  Ann.  Cas.  16.  Brown  t.  Jacobs'  Pharmacy  Co., 
1184,  7  LB.A.(N.S.)  976.  And  see  115  Ga.  429,  41  S.  E.  553,  90  A.  S. 
infra,  par.  166.  R,  126,  57  L.R.A.  547;  Neater  t.  Gon- 

7.  Strana  t.  American  Pnbli^T  tin«ntaJ  Brewing  Co.,  161  Fa.  St.  473, 
av*  Aa^n,  331  U.  S.  223,  34  S.  29  AU.  102,  41  A.  S.  R.  894,  24  L.R.A. 
Ct  84,  58  U.  S.  (L.  ed.)  192,  Ann.  247.  See  note  74  A.  S.  R.  268  et  seq., 
Cas.  linSA  360.  And  see  infra,  par.  for  detailed  enumeration  of  articlea. 
164.  Note:  41  U.  S.  (h.  ed.)  1010. 

8.  Etta  T.  Fzodnce  Exeh.  Co.,  83 
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price.''  A  lawful  buamess  or  occupation  may  sot  be  made  Ihe  sub- 
ject of  even  a  monopoly  granted  by  law.'^ . 

rv.  Fbubrax  Antitkubt  Lboislatiov 

In  Oensral 

26.  Tert  of  Act — On  July  2,  1890,  an  act  of  Congress  prohibit- 
ing unlawful  monopolies  and  restraint  of  interstate  and  foreign  com- 
merce was  approved.  This  statute  is  generally  known  as  the  Sherman 
Antitrust  Act.  By  the  first  section  of  this  act,  "Every  conlract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce,  among  the  several  states,  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal.  Ever;  person  who  shall 
make  any  such  contract,  or  engage  in  any  such  oombsnalion  or  con- 
spiracy, ehsM  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court"  By  the  second  section  it  is 
provided  thai  "Every  person  who  shall  mon<^oUMj  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  persons 
to  monopolize  any  part  of  the  trade  or  commerce  among  the  several 
rtates,  OT  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  Oiereof,  shall  be  punished  by  fine  not 
exoeeding  five  thousand  doUlEcrs,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court." 
By  the  third  section,  every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  commerce  in  any  territory 
of  the  United  States  or  the  District  of  Columbia,  or  in  restraint  of 
trade  or  commerce  between  any  such  twritory  and  another,  or  between 
any  such  .territory  or  territories  and  any  state  or  states  or  the  District 
of  Columbia,  or  with  any  foreign  states,  or  between  the  District  of 
Columbia  and  any  state  or  states  or  foreign  nations,  la  declared  to 
be  iUegai. .  Section  «ight  provides  "that  the  word  'person/  or  'pei^ 
sons,'  wherever  used  in  ti^s  act,~  shall  be  deemed  to  include  corpo- 
rations and  associations  existing '  under,  or  authorized  by,  the  laws 
of  either  the  Um"ted  States,  the  laws  of  any  of  the  territories,  the 
laws  of  any  state,  or  the  laws  of  any  foreign  country."  >*  In  addition 

17.  Trenton  Potteries  Co.  ▼.  Oli-  Freight  Aas^,  166  U.  S.'  290,  17  S. 
phant,  68  N.  J.  £q.  507,  43  Atl.  723,  Ct.  540, 41  U.  S.  (L.  ed.)  1007;  North- 
78  A.  8.  R.  61%  46  ^R.A.  255.  em  Seeorities  Co.  t.  United  Btabes,  103 

18.  Burdell  t.  Grandi,  152  Gal.  376,  U.  S.  197,  34  S.  Ct  436,  48  17.  S. 
92  Pac.  1022,  126  A.  S.  R.  61,  14  (L.  ed.)  67$:  Minnesota  v.  Northern 
L.R.A.(N.S.)  909.  And  see  supra,  par.  Securities  Co.,  194  U.  S.  48,  24  S. 
6  et  seq.  Ct.  598,  48  U.  S.  (L.  ed.)  870;  Stand- 

10.  United  Statea  v.  Trans-Missouri  ard  Oil  Co.  v.  United  States,  221  U. 
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to  the  penalties  prescribed  in  the  above  section,  the  act  specifies  three 
other  modes  in  whidi  effect  may  be  given  to  its  proviaioDa,  vis, :  a 
suit  in  equity  in  the  name  of  the  United  States  to  restrain  violationa, 
a  pioceedi&g  in  the  iLame  of  the  United  States  for  the  forfeiture  of 
property  being  in  (he  course  of  transportation,  md  an  action  by  any 
person  or  oorpcsafeiMi  for  the  recovery  of  Uireefold  damages  for  injury 
done  to  InudneaB  ac  propwfey  by  some  other  person  or  oorporation.** 
27.  Cmistitationality. — The  power  to  regulate  commerce  is  the 
powor  to  presciUw  tbe  rule  by  which  commerce  abaXl  .be  governed, 
and  is  a  power  independent  of  the  power  to  suppress  monopoly.  But 
it  may  opetato  in  sepression  of  monopo).y  whenever  that  cornea  within 
the  roles  by  -which  oemmnce  is  governed  or  whenever  the  transaction 
ia  itadf  a  monopoly  of  commerce.^  And  the  constitutional  guaranty 
of  liberty  of  the  individual  to  eater  into  private  contracts  does  not  limit 
tbe  power  of  C<mgresa  so  as  to  prevent  it  from  legislating  upon  the 
subject  of  jwiTato  eontsaets  in  resttajbat  of  interstate  or  foreign  com- 
merce.  On  the->eoatrary,  the  provision  regarding  the  liberty  of  the 
catizMi  is^  to  some  extent,  limited  by  tiie  oommerce  clause  of  the  coo- 
atitotion,  and  the  power  of  CongceaB  to  regulate  interstate  commerce 
dearly  comprises  the  right  to  enact  a  law  prohibiting  tJhe  citizen  from 
anter^g  into  those  private  contracts  which. directly  and  substantially, 
and  not  merely  indirectly,  remotelyi  incidentaily,  and  collaterally, 
regulate  to  a  greater  or  less  d^pree  commerce  among  the  states.  It 
is  now  well  established  ^ist  tbe  .prohiUtion  of  tHe  Sherman  Aot 
against  restraints  or  monopolization  of  trade  or  conunerce  does  not 
exceed  the  authority  of  Congr^  to  regulate  commeree,  as  applied 
to  ondne  restraints  of  interstate  or  foreign  .commerce  in  staple  prod- 
ucts, by  contract,  combination,  or  conspiracy,  or  monopolization,  or 
attempts  to  monc^liaa  any  part  of  such  commerce.'  Legislative 
power  is  not  oncansfeitutioDttlly  delegated  to  the  courts  becaiiae  the 
general  language  of  the  first  two  sections  of  the  act  leaves  it  to  the 

8.  1,  31  S.  Ct  503,  55  U.  S,  {L.  ed.)  S.  Ct.  321,  47  U.  S.  (L.  ed.)  492; 

619,  Ann.  Caa.  1912D  734,  34  L.R.A.  Northern    Securities    Co.    v.  United 

(N.S.)  834;  United  Stetea  v.  Jellieo  Statea,  193  U.  8.  197,  24  8.  Ct  436, 

HotmtaiD  Coke,  etc.,  Co.,  46  Fed.  432,  48  U.  8.  (L.  ed.)  679;  Carroll ▼.  Qraea- 

12  L.R^.  758;  Oets  Bros.  v.  Fedand  wii:h  Iob.  Co.,  199  U.  S.  401,  26  S, 

Salt  Co.,  147  Cal.  115,  81  Pac.  416,  Ct.  66,  50  U.  S.  (L.  ed.)  246;  Stand- 

199  A.  S.  K.  114.  ,  ard  Oil  Co.  v.  United  Statea,  221  U. 

SO.  See  infra,  par.  52,  57,  62.  S.  1,  31  S.  Ct.  502,  55  U.  S.  (I*  e^.) 

1.  United  SUtes  t.  E.  C.  Knigbt  619,  Ann.  Cm.  1912D  734,  34  L.R.A. 
Co.,  156  U.  S.  1,  15  S.  Ct  249,  39  (N.S.)  834;  United  States  v.  JelUoo 
U.  S.  (L.  ed.)  325.  Mountain  Coke,  etc.,  Co.,  46  Fed.  432, 

2.  United  SUtcs  t.  Joint-TraiBc  12  LJl.A.  753 ;  Stewart  v.  W.  T.  Raw- 
Ass'n,  171  U.  S.  505,  19  S.  Ct  25,  ieigb  Medical  Co.,  (Okla.)  159  Paa 
43  U.  8.  (L.  ed.)  259;  Addyston  Kpe,  1187^  UR.A.1917A  127fi. 

etc.,  Co.  V.  United  Statea,  176  U.  S.      Note:  8  Ann.  Cas.  847. 

211,  20  S.  Ct.  96,  44  U.  S.  (L.  ed.)      And  aee  GovmrunOHAL  I<4W,  voL 

136;  Lottery  Cue,  188  U.  8.  331,  23  6,  p.  273. 
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judiciary  to  decide  whether,  in  a  given  case,  the  particular  acta  come 
within  the  condenmation  of  the  statute  *  Nor  is  it  open  to  altat^ 
afi  ex  post  facto  legulatitm  hy  reason  of  its  application  to  the  ocmtinu- 
ance,  after  its  passage,  of  a  contract  previously  made.*  The  act  of 
Congress  for  the  expedition  of  the  hearing  of  cases  arising  under  ih^ 
Sherman  Antitrust  Act  before  three  judges  is  not  U]M»ii8tituti<Hial 
under  the  fifth  amendment.* 

28.  Extraterritorial  Operatioiu— It  is  elementary  that  penal  stat- 
utes cannot  be  given  an  extraterritorial  application,  and  accordingly^ 
acts  performed  by  citizens  of  the  United  States  in  a  foreign  country 
are  not  within  the  scope  of  the  act  of  Congress  to  protect  trade  against 
monopolies,  etc.  So  acts  done  by  a  domestic  corporation  outeide  th« 
United  States,  which  largely  depend  for  their  efficacy  upon  the  co-op- 
eration, in  a  conspiracy  to  drive  a  rival  out  of  business,  of  soldiers 
and  officials  in  Costa  Hica,  acting  under  governmental  sanction,  in 
territory  over  which  that  state  exercises  a  de  facto  sovereignty^  can- 
not be  made  the  basis  of  an  action  to  reoover  tiireefold  damages  on 
behalf  of  those  injured  in  their  businees  by  reason  of  violations  of 
that  statute.*  A  combination  made  in  the  United  States  between 
carriers  to  monopolize  certain  transportation  partly  within  and  partly 
without  the  United  States  is,  however,  within  the  prohibition  of  th^ 
antitrust  act,  and  also  within  the  jurisdiction  of  the  criminal  and 
civil  law  of  the  United  States  even  if  one  of  the  parties  combining 
be  a  foreign  corporation.' 

29.  General  I%rpo8e  an4  Effect— It  was  in  the  light  of  well  se^ 
tied  principles  that  the  Act  of  July  2,  1890,  was  framed.  Goo^DesB 
did  not  attempt  thereby  to  assert  the  power  to  deal  with  monopoly 
directly  as  such;  or  to  limit  and  restrict  the  rights  of  oorporationa 
created  by  the  states  or  the  citizens  of  the  states  in  tiie  acquisition, 
control,  or  disposition  of  property;  or  to  regulate  or  prewribe  the 
pnce  or  prices  at  which  such  property  or  the  products  hereof  should 
be  sold;  or  to  make  criminal  the  acts  of  persons  in  flte  acquisition 
and  control  of  property  which  the  states  of  their  residence  or  creation 
sanctioned  or  permitted.'  When  Congress  declared  contracts,  com- 
binations, and  conspiracies  in  restraint  of  trade  or  comme^  to  be 

5.  Standard  Oil  Co.  v.  United  6.  American  fianana  Co.  v.  Unit«d 
States,  221  U.  S.  1,  31  S.  Ct.  502,  56  Fruit  Co.,  213  U.  8.  347,  29  S.  Ct. 
V.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D  511,  53  U.  S.  (L.  ed.)  826,  16  Ann. 
734,  34  L.R.A.(N.S.)  834.  Cas.  1042  and  note.    As  to  extra- 

4.  United  States  v.  TranB-Missouri  territorial  application  of  state  anti- 
Freight  Ass'n,  166  U.  S.  290,  17  8.  trust  laws,  see  infra,  par.  87. 
Ct.  540,  41  U.  S.  (L.  ed.)  1007;  Wa-  7.  United  States  v.  Pacific,  etc.,  Rv- 
tera-Pie«e  Oil  Co.  v.  State,  212  U.  S.  etc.,  Co.,  228  U.  S.  87,  33  S.  Ct.  443, 
86,  29  S.  Ct.  220,  53  U.  S.  (L.  ed.)  57  U.  S.  (L.  ed.)  742. 
417.  As  to  retroactive  operation  of  8.  United  States  v.  E.  C.  Knight  Co.,, 
state  anti-trust  law,  see  infra,  par.  83.  156  U.  S.  1,  15  S.  Ct  249,  39  U.  8. 

6.  Note:  18  Ann.  Cas.  U54.  (L.  ed.)  325. 
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ill^al,  it  did  nothing  more  than  apply  to  interstate  commerce  a  Fule 
that  bad  been  long  applied  by  the  several  states  when  dealing  with 
combinations  tiiat  were  in  restraint  of  their  domestic  commerce  * 
The  principal  effect  of  the  act  is  to  render  such  contracts  unlawful 
in  an  affirmative  or  positive  sense,  and  poniahable  aa  misdemeaoors, 
and  to  ci«ate  a  right  of  civil  action  for  damages  in  favor  of  those 
injured  1he](«by,  and  a  civil  remedy  by  injunction  in  favor  of  both 
private  persons  and  the  public  against  the  execution  of  such  contracts 
and  the  maintenance  of  such  trade  reetndnts."  The  debates  in 
Congress  show  that  d^ubt  as  to  whether  there  was  a  common  law  of 
tb«  United  States  which  governed  the  subject  in  the  absence  of  legis- 
lation was  among  the  influences  leading  to  the  passage  of  the  act. 
Th^  conclusively  show,  however,  that  the  main  cause  whioh  led 
to  the  legislation  was  the  thought  tJiat  it  was  required  by  the  economic 
condition  of  the  times;  that  is,  the  vast  aooumulalion  of  wealth  in 
the  hands  of  corporations  and  individuals,  the  enormous  development 
of  corporate  organization,  the  facility  for  combination  which  such 
OTganizations  afforded,  the  fact  that  ^e  facility  was  being  used,  and 
that  combinations  known  as  trusts  were  being  multiplied,  and  the 
widespread  impression  that  their  power  had  been  and  would  be  exerted 
to  oppress  individuals  and  injure  the  public  generally.**  Founded 
upon  broad  conceptions  of  public  policy,  the  prohibitions  of  the  stat- 
ute were  enacted  to  prevent  not  the  mere  injury  to  an  individual 
whi<^  wonld  arise  from  the  doing  of  the  prohibited  acta,  but  the 
harm  to  the  general  public  which  would  be  occasioned  by  the  evils 
iKbidt  it  was  contemplated  would  be  prevented,  and  hence  not  only 
the  prohilutionfl  of  the  statute,  but  the  remedies  which  it  provided, 
wore  coextensive  with  such  conceptions.*'  It  is  very  certain,  however, 
that  Congress  could  jQot,  and  did  not,  by  this  enactment  attempt  to 
prescribe  limits  to  the  acquisition,  either  by  the  private'  citizen  or 
state  corporation,  of  property  which  mi^t  become  the  subject  of 
interstate  commerce,  or  declare  fliat,  when  the  accumulation  or  con- 
trol of  property  by  legitimate  means  and  lawful  methods  reached 
such  mf^itude  or  proportions  as  to  enable  the  owner  or  owners  to 
control  the  traffic  therein,  or  any  part  thereof,  among  the  states,  a 
criminal  offense  was  committed  by  such  owner  or  owners.*'  Having 
the  power  to  establish  rules  by  which  interstate  and  international 

9.  Northern  Securities  Co.  t.  Unit-  56  V.  S.  <L.  ed.)  619,  Asa.  Gsa.  1912D 
ed  States,  193  U.  B.  197,  24  8.  Ct.  734,  34  L.R.A.(N.S.)  834;  tnited 
436,  48  V.  8.  (L.  ed.)  679.  States  v.  Trans-Missoafi  Freight  Ass'ii, 

10.  United  States  v.  Adtfyston  Pipe,  166  V.  S.  290, 17  8.  Ct  640,  41  U.  S. 
etc.,  Co.,  85  Fed.  271,  54  U.  S.  App.  {L.  ed.)  1007.                '  , 
723,  29  C.  C.  A,  141,  46  L.R.A.  122.  U.  0.  R.  Wilder  Mfg.  Co.  t.  Com 
And  see  infra,  par.'  41,  62,  57,  62.  Products  Reftniag  Co.,  236  U.  S.  16&» 

11.  Standard  Oil  Co.  v.  United  35  S.  Ct.  398,  69  U.  S.  (L.  ed.)  520. 
States,  221  U.  S.  1,  31  S.  Ct.  502,  13.  Note:  64  L.R.A.  716. 
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commerce  shall  be  gover&ed,  Congress,  by  the  antitrust  act,  baa  pre- 
scribed the  rule  of  free  competition  among  those  eagaged  -in  such 
cotiimerce,^^  and  while  the  law  may  not  be  able  to  enforce  ctHupeU- 
tion,  it  can  reach  combinations  which  render  competition  impnu^ 
cable." 

30.  Appellate  Jurisdiction. — Appeals  under  the  Sherman  act  may 

go  to  the  supreme  court  of  the  United  States  upon  writ  of  error  to 
the  highest  court  of  a  state  when  the  case  below  directly  turns,  la 
the  required  manner,  upon  a  construction  of  the  act.  And  the  plain- 
tiff's contention  at  the  trial  in  &  state  court  that  an  agreement  between 
publishers  and  booksellers  to  maintain  retail  prices,  on  copyrighted 
books  not  only  went  beyond  the  authority  conferred  in  the  copyright 
laws  relied  upon  by  defendant  but  wm  in  violation  of  Uie  terms  of 
the  Sherman  act  presents  a  claim  of  federal  right  which  is  necessarily 
denied  when  the  highest  state  court  affirms  a  federal  judgment  below 
in  favor  of  the  defendant,  so  as  to  su^jtain  this  branch  of  th/^  appellate 
jarifldiotion  of  Uie  supreme  court 

Nature  of  Ctmbmalian  Forbidden 

31.  State  Honopolies. — The  Sherman  act  has  no  application  to  a 
monopoly  c^reated  and  exclusively  controlled  by  a  state,  but  only  to 
such  monopolies  as  are  created  by  persons  or  corporations.  Therefore 
a  state  dispensary  law  is  not  a  violation  of  the  statute.*^  Nor  is  a 
monopoly  or  combination  forbidden  by  the  federal  antitrust  laws  cre- 
ated by  state  regulations  providing  for  the  appointment  of  pilots, 
and  restricting  the  right  to  pilot  to  those  duly  appointed."  The 
specification  by  a  municipal  couficil,  in  its  resolutions  and  ordinances 
for  street  improvements,  .that  a  certain  kind  of  asphalt  shall  be  the 
material  used  does  not  constitute  such  a  direct  interference  with 
interstate  commerce  as  to  be  repugnant  to  the  Sherman  act  because 
this  particular  kind  of  asphalt  is  a  product  of  a  foreign  country 
and  tiiere  are  deposits  in  several  of  the  United  States  where  suit{d>le 
asphalt  could  be  had.^' 

32.  Application  of  Act  Irrespective  of  Form  or  Nature  of  Contract 
or  Combination, — The  Sherman  antitrust  act  denounces  as  illegal  any 

14.  Northern  Seenritira  Co.  v.  Unit-  369.  And  see  UKnra)  Sr&ns  GooRia. 
ed  States,  193  U.  S.  197, 24  B.  Ct.  436,  17.  Notes:  64  L.R.A.  7U;  2  Ann. 
48  U.  S.  (L.  ed.)  679.  Cas.  959.    And  see  sapia,  par.  5  et 

15.  Swift  T.  ITnited  Stalin,  196  U.  aeq. 

S.  37S,  26  S.  Ct.  276,  49  U.  S.  (L.  18.  Olsen      Smith,  195  U.  S.  332, 

ed.)  518;  United  States  v.  Union  Pae.  26  S.  Ct.  52,  49  U.  8.  (U  ed.)  234. 

R.  Co.,  226  U.  S.  61,  33  S.  Ct  S3,  57  19.  Field  r.  Baiber  Aspbalt  Pav. 

U.  S.  (X.  ed.)  124.  Co.,  194  U.  8.  618,  24  S.  Ct  784^ 

16.  Straos  v.  Ameriean  Pablidieni'  48  U.  S.  (L.  ed.)  1142. 

Ass'n,  231  U.  8.  223,  34  8.  Ct.  84,  58  Notes:  64  L.aA.  700  ;  2  Ann.  Gal 
U.  S.  (L.  ed.)  192,  Ann.  Cas.  1015A  958. 
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contract,  combination,  or  conqiiiaoy  of  whatever  form  or  nature  which 
directly  or  necessarily  operates  to  restrain  or  obstruct  the  free  flow  of 
commerce  between  the  states.**  The  generic  ohaiacter  of  its  prohibi- 
tions coven  every  conceivable  act  which  can  possibly  come  within  the 
^irit  or  purpose  of  the  condemnation  of  the  law,  without  regard  to 
tike  garb  in  which  such  acts  are  clothed.  There  is  no  possibility  of 
frustrating  that  poli<^  by  resorting  to  any  disguise  or  subterfuge  of 
form,  since  resort  to  reason  renders  it  impossible  to  escape,  by  any 
indirection}  the  prohibitions  of  the  statute.^  It  covers  any  iU^al 
means  by  which  intentate  commerce  is  restrained,  whether  by  unlaw- 
ful combinations  of  ci^ital  or  unlawful  combinations  of  labor;  and 
also  whether  the  restraint  is  occasioned  by  imlawful  contracts,  txvata, 
pooling  arrangements,  blacklute,  boycotts,  coercion,  threats,  intimi- 
dation, and  whether  these  are  made  effective,  in  whole  or  in  part, 
by  acts,  words,  or  printed  matter.*  The  benefit  which  a  oombinatiou 
confers  or  may  confer  upon  the  public  will  not  be  considered  in 
det^mining  its  legality  under  tlie  statute.  Thus,  it  is  immaterial 
whether  the  effect  of  a  combination  is  to  advance  or  reduce  prices.* 
The  argument  that  the  course  pursued  is  necessary  to  the  protection 
of  the  particular  trade  and  promotive  of  the  public  welfare  in  pro- 
viding facilities  therefor  is  answered  by  the  fact  that  Congress,  with 
the  right  to  control  the  field  of  interstate  commerce,  has  so  legislated 
as  to  prevent  resort  to  practices  which  unduly  restrain  competition 
or  unduly  obstruct  the  free  flow  of  such  commerce,  and  private  choice 
of  means  must  yield  to  the  national  authority  thus  exerted.* 

33.  Intent  as  Element. — ^Whether  any  combination  restricting 
competition  is  to  be  deemed  repugnant  to  the  federal  antitrust  statute 
will  depend  on  tiie  intent  to  be  inferred  from  the  extent  of  the  con- 
trol secured  over  commerce,  the  method  by  which  such  control  has 
been  brought  about,  and  the  manner  in  which  that  control  has  been 
exerted.*  For  the  puipoeee  <tf  the  application  of  this  principle,  per 
sons  who  engage  in  a  oonspiracy  in  violation  of  the  statute  must  be 
held  to  have  intended  the  necessary  and  direct  consequences  of  their 
acts,  and  cannot  be  heard  to  say  the  contrary.  In  other  words,  by 
purposely  engaging  in  a  conspiracy  which  necessarily  and  directly 

SO.  Aj^kansas    Brokerage    Co.    v.  Note:  Ann.  Cm.  1912D  766. 

Ihnm,  173  Fed.  699,  97  C.  C.  A.  464,  And  see  intra,  par.  40,  148. 

36  L.RA..(N.S.)  464.  3.  Note:  2  Ann.  Cas.  957. 

1.  United  States  v.  Ameriean  To-  4.  Eastern  Statee  Retail  Lumber 
baeoo  Co.,  221  U.  S.  106,  31  S.  Ct  Dealers'  Aae'n  v.  United  States,  234 
632,  55  U.  S.  (L.  ed.)  663.  U.  8.  600,  34  S.  Ct.  951,  68  U.  S. 

2.  Eastern    States   Retail    Ltuaber  fU  ed.)  1490. 

Dealers'  Ass'n,  234  U.  S.  600,  34  S.      5.  United  States  v.  St.  Louis  Tenni- 
Ct.  951,  58  U.  S.   (L.  ed.)   1460;   nal  Ry.  Ass^  224  U.  S.  383,  32  8. 
Qompen  t.  Bueks  Stove,  etc.,  Co.,  221  Ct.  607,  56  U.  8.  (L.  ed.)  810. 
U.  S.  418,  31  S.  Ct.  492,  55  U.  S.      Note:  Aan.  Gml  UiaD  766. 
(L.  ed.)  797,  34  L.R.A.(N.S.)  874. 
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produces  the  result  which  the  statute  is  designed  to  prevent,  they 
are,  in  legal  pontemplation,  chargeable  with  intending  that  result. 
If,  therefore,  the  necessary,  direct,  and  immediate  e£fect  of  the  con- 
tract be  to  restrain  and  regulate  inteistate  commerce,  it  is  immaterial 
whether  the  design  so  to  regulate  was  or  was  not  in  existence  when 
the  contract  was  entelred  into.  In  such  case  the  design  does  not  con- 
stitute the  material  thing.  The  fact  of  a  direct  and  substantial  regu- 
lation is  the  important  part  of  the  contract,  and,  that  regulation  exist- 
ing, it  is  unimportfCnt  that  it  was  nc^  designed.*  The  act  is  not 
confined  to  voluntary  restraints,  as  where  persons  engaged  in  inter^ 
atate  trade  or  commerce  agree  to  suppress  competition  among  them- 
selves, but  includes  as  well  involuntary  restraints,  as  where  persona 
not  so  engaged  conspire  to  compel  action  by  others,  or  to  create  artifi- 
cial conditions,  which  necessarily  impede  or  burden  the  due  course 
of  such  trade  or  commerce,  or  restrict  the  common  liberty  to  engage 
therein.'  Parties  to  a  transaction  adjudged  to  violate  the  act  are 
not  exempt  from  the  doctrine  in  pari  delicto  on  the  theory  that  they 
acted  in  good  faith  and  without  intent  to  violate  Uie  law,  where,  with 
knowledge  of  the  facts  and  of  the  statute,  they  acted  under  the  mis- 
taken supposition  that  the  statute  would  not  be  held  applicable  to  the 
facts.*  But  although,  if  the  necessary  result  is  materially  to  restrain 
trade  between  the  states,  the  intent  with  which  the  thing  was  done 
is  of  no  consequence,  yet  when  there  is  only  a  probability  that  such 
may  be  the  effect,  the  intent  to  produce  the  consequences  may  become 
important.  Whether  a  particular  act,  contract,  or  agreement  was  a 
reasonable  and  norm^  method  in  furtherance  of  trade  and  commerce 
may,  in  doubtful  cases,  turn  upon  the  intent  to  be  inferred  from  tiie 
extent  of  the  control  thereby  secured  over  the  commerce  affected,  as 
well  as  by  the  method  which  was  used.*  Where  acts  are  not  sufficient 
in  themselves  to  produce  a  result  which  the  law  seeks  to  prevent — 

6.  United  States  v.  Trans-Missonri  13  Ann.  Cm.  815;  United  States  t. 

Freight  Ass'n,  166  U.  S.  290,  17  S.  Patten,  226  U.  S.  526,  34  S.  Ct.  141, 

Ct.  540,  41  U.  S.  (L.  ed.)  1007;  Addy-  57  U.  S.  (U  ed.)  333,  44  L.E.A.(N.S.) 

flton  Pipe^  ete.,  Co.  v.  tJnited  States,  325;  Eastern  btates  Retail  Lumber 

175  U.  S.  211,  20  S.  Ct.  96,  44  U.  S.  Dealers'  Ass'n  v.  United  States,  234 

<L.  ed.)  136,  85  Fed.  141,  54  U.  S.  U.  S.  600,  34  S.  Ct  951,  58  U.  S. 

App.  723,  29  C.  C.  A.  141,  46  L.R.A.  (L.  ed.)  1490,  L.R.A.1915A  788. 

122;  United  States  v.  St.  Louis  Ter-  8.  Harriman  v.  Northern  Securities 

minal  Ry.  Ass'n;  224  U.  8.  383,  32  Col,  197  U.  S.  244,  25  S.  Ct.  493,  49 

S.  Ct.  507,  56  U.  S.  (L.  ed.)  810;  U.  S.  (L.  ed.)  739. 

United  States  v.  Patten,  226  U.  S.  525,  9.  Swift  v.  United  States,  196  U. 

33  S.  Ct.  141,  57  U.  S.  (L.  ed.)  S.  375,  25  S.  Ct.  276,  49  U.  S.  (L.  ed.y 

44  L.R.A.(N.S.)  326;  United  States  518;  United  States  v.  St.  Louis  Termi- 

V.  Reading  Co.,  226  U.  S.  324,  33  S.  nal  Ry.  Ass'n,  224  U.  S.  383,  32  S. 


7.  Loewe  v.  Lawlor,  208  U.  S.  274,  33  S.  Ct.  90,  57  U.  S.  (U  ed.)  243. 
28  S.  Ct.  301,  SS      S.  (L.  ed.)  488. 

58 


Ct.  90,  57  U.  S.  (L.  ed.)  243. 
Note:  2  Ann.  Cae.  957. 


Ct.  607,  58  U.  S.  (L.  ed.)  810;  United 
States  V.  Reading  Co.,  226  U.  S.  324, 
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for  instance,  the  monopoly — ^but  require  further  acts  in  addition  to 
the  mere  forces  of  nature  to  bring  that  result  to  pass,  an  intmt  to 
bring  it  to  pass  \a  necessary  in  order  to  produce  a  dangerous  proba- 
bility that  it  will  happen.**  In  determining. the  validity  of  certain 
combinations,  therefore,  the  courts  will  look  to  ihe  intent  and  pur- 
pose of  those  who  conducted  the  transactions  from  which  it  arose,  and 
to  the  objects  had  in  view.*'  Where  the  contract  affects  interstate 
commerce  only  incidentally,  and  not  directly,  the  fact  that  it  was 
not  designed  or  intended  to  affect  such  commerce  is  simply  an  addi- 
tional reason  for  holding  the  contract  valid  and  not  touched  by  the 
act  of  Congress."  On  the  other  hand,  an  unlawful  intent  may  be 
sufficient  to  convert  what,  on  their  face,  might  be  no  more  than 
ordinary  acts  of  competition,  or  the  small  dishonesties  of  trade,  into 
a  conspiracy  forbidden  by  the  antitrust  act.** 

34.  Determination  as  to  pharacter  and  Existence  of  Combination. — 
Not  every  restraint  of  competition  is  necessarily  a  restraint^  of  inter- 
state trade  and  commerce.  The  determination  whethw  it  is  so  must 
depend  on  the  facts  and  circumstances  of  each  individual  case.**  The 
character  and  effect  of  a  conspiracy  are  not  to  be  ju^ed  by  dis- 
membering it  and  viewing  its  separate  parts,  but  only  by  looking 
at  it  as  a  whole,  and  when  acts  lawful  in  essence  are  bound  together 
as  parts  of  a  single  plan,  the  plan  may  make  the  parts  unlawful.** 
So  a  series  of  contracts  which,  considered  singly,  are  not  unlawful 
as  in  restraint  of  trade,  if  the  result  of  a  concerted  plaa  or  plot  thereby 
to  secure  control  of  the  sale  of  the  independent  supply  of  a  com- 

10.  Swift  V.  United  Stotes,  196  U.  S.  St  Louis  Terminal  B.  Ass'n,  2^  U.  6.  t 
375,  25  S.  Ct.  276,  49  U.  S.  (L.  ed.)  383,  32  8.  Gt.  607,  66  U.  8.  (L.  ed.) 
518;  Waters-Pieree  Oil  Co.  v.  Texas,  810. 

212  U.  S.  86,  29  8.  Ct.  220,  58  U.  8.  Note:  Ann.  Cas.  1912D  768. 

(L.  ed.)  417.  And  see  infra,  pax.  40  et  seq. 

11.  Swift  V.  United  States,  196  0.  16.  Montague  v.  Lowry,  193  U.  S. 
8.  375,  25  S.  Ct.  276,  49  U.  S.  (L.  38,  24  S.  Ct.  807,  48  U.  8.  (L.  ed.) 
«d.)  518;  United  States  v.  Union  Pae.  608;  Aikesu  v.-  Wiaeonsin,  195  U.  S. 
R.  Co.,  228  0.  S.  61,  33  8.  Ct.  53,  194,  25  S.  Ct  3,  49  U.  S.  (L.  ed.) 


.  12.  Addyaton  Pipe,  etc.,  Co.  v.  Unit-  375,  25  S.  Ct  276,  49  U,  S.  (L.  ed.) 

ed  States,  175  U.  S.  211,  20  S.  Ct.  96,  518;  Continental  Wall  Paper  Coi  v. 

44  U.  S.  (L.  ed.)  136,  afflrminfc  85  Louis  Voight,  etc.,  Co.,  212  U.  S.  227, 

Fed.  141,  54  U.  B.  App.  723,  29  C.  29  8.  Ct  286,  53  U.  S.  (L.  ed.)  486; 


13.  Nash  y.  United  States,  229  U.  S.  324,  33  S.  Ct  90,  57  U.  S.  (L. 
S.  373,  33  8.  Ct.  780,  67  U.  S.  (L.  ed.)  243;  United  States  v.  Patten,  226 
ed.)  1232.  U.  S.  525,  33  8.  a.  141,  33  U.  S. 

14.  Addyston  Pipe,  etc.,  Co.  V.  Unit-  (L.  ed.)  333,  44  L.R.A.(N.S.)  325; 
ed  States,  175  U.  S.  211,  20  S.  Ct.  96,  United  Shoe  Blachinery  Co.  v.  La 
44  U.  S.  (L.  ed.)  136;  Continental  ChapeUe,  212  Mass.  467,  99  N.  E.  289, 
Wall  Paper  Co,  v.  Louis  Voight,  etc.,  Ann.  Cas.  1913D  715.  And  see  in- 
Co.,  212  V,  S.  237,  29  S.  Ct.  280,  63  fra,  par.  89  «t  seq. 

V.  S.  (L.  ed.)  488;  United  States  v. 


67  V.  S.  (U  ed.)  124. 


C.  A.  141,  46  L.R.A.  122. 


United  States  v.  Beading  Co.,  226  U. 
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modity  in  the  markets  of  other  states,  and  thereby  Bupprees  compe- 
tition in  prices  between  their  own  output  and  that  of  the  independent 
operators,  would  come  plainly  within  the  terms  of  the  statute,  and, 
as  parts  of  the  scheme  or  plot,  would  be  unlawful.'*  Any  combina- 
tion of  noncompetitors  is  legal,  it  seems.  Hence  a  consolidation  of 
separate  branches  of  a  single  industry  is  outside  the  contemplation 
of  tiie  statute.  On  the  same  principle  a  purchase  of  insolvent  com- 
petitors is  not  within  the  prohibition  of  the  statute.*^  But,  since  the 
natural  %&Qci  of  competition  is  to  increase  commerce,  an  agreement 
whose  direct  e£Fect  is  to  prev^t  in  whole  or  in  part  this  play  of 
competition  in  trade  or  commerce  among  the  states  restrains  instead 
of  promoting  such  trade  and  commerce.**  Hence,  where  the  neces- 
sary effect  of  a  combination  is  to  stifle  or  substantially  to  restrict 
free  competition  the  tendency,  of  the  courts  is  to  hold  the  combina- 
tion unlawful  under  the  act.**  It  is  elementary  that  conspiracies 
are  seldom  capable  of  proof  by  direct  testimony,  and  may  be  inferred 
from  the  things  actually  done.  In  order  to  show  a  combination  or 
conspiracy  within  the  Sherman  act  therefore,  it  is  not  necessary  that 
a  formal  i^reement  be  shown  under  which  ihe  concerted  action  is 
taken.** 


35.  Application  of  Act  to  Commerce  as  Distii^uished  from  Hann- 
facture.~DoubtIes8  the  power  to  control  the  manufacture  of  a  given 

thing  involves  in  a  certain  sense  the  control  of  its  disposition,  but 
this  is  a  secondary  and  not  the  primary  sense;  and  although  tiie 
exercise  of  that  power  may  result  in  bringing  the  operation  of  com- 
merce into  play,  it  does  not  control  it,  and  affects  it  only  incidentally 
and  indirectly.  Commerce  succeeds  to  manufacture,  and  is  not  a 
part  of  it.'  It  is  accordingly  well  settied  that  the  Sherman  Antitrust 
Act  does  not  reach  a  combination  whereby  a  practical  monopoly  is 
obtaanied  of  tiie  manufacture,  mining  or  other  productive  industry 
within  a  state  of  a  commodity  designed  thereafter  to  be  sold  in  inter- 
state commerce,  although  as  an  indirect  and  incidental  result  of  such 


le.  United  States  v.  Beading  Co.,  ed  States,  193  U.  6.  197,  24  B.  Ct 

226  V.  S.  324,  33  S.  Ct  90,  67  V.  S.  436,  48  U.  6.  (L.  ed.)  679. 

(L.  ed.)  243.  Note:  Ann.  Cw.  1912D  768. 

17.  Note:  Ann.  Gas.  1912D  768  et  26.  Eastem  States  Betail  Uimbar 
aeq.  Dealen'  Asa'n  v.  United  States,  234 

18.  Northern  Seenritiee  Co.  v.  Unit-  U.  S.  600,  34  S.  Ct.  951,  58  U.  S.  (L. 
ed  States,  193  V.  S.  197,  24  S.  Ct.  406,  ed.)  1490,  L.R.A.1915A  788.  And  see 
48  U.  S.  (L.  ed.)  679;  Wfaeeler-fiten-  infra,  par.  102,  109,  159,  165. 

eel  Co.  V.  National  Window  Olass  1.  United  States  v.  £.  C.  Knight 

Jobbers'  Ass'n,  153  Ted.  864,  81  C.  Co.,  166  U.  S.  1,  16  S.  Ct  249,  39 

C.  A.  668,  10  L.R.A.(N.S.)  972.  U.  8.  (L.  ed.)  326. 

19.  Northern  SeeuritieB  Co.  v.  Unit- 
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combination  commerce  among  the  states  is  thereafter  somewhat 
affected  *  Thus,  it  has  been  h^d  that  the  act  does  not  authorisis 
the  restraint  or  prev«ition  of  oontracts  which  relate  exclusively  to 
the  acquisition  of  sugar  tefineries  and  the  business  of  sugar  refining 
in  a  state,  the  object  of  which  is  private  gain  in  the  manufacture, 
but  not  through  the  control  of  commeree,  and  which  bear  no  direct 
relation  to  commerce  between  the  states,  or  with  foreign  nations 
where  there  is  nothing  in  the  proof  to  indicate  any  intuition  to  put 
a  restraint  upon  interstate  trade  or  commerce:*  But  the  alleged  con- 
spirators need  not  all  be  traders  in  order  to  bring  their  conspiracy 
within  the  oondonnation  of  the  antitrust  act.*  Where  the  contract 
is  for  the  sale  of  (he  article  and  for  its  delivery  in  ano&er  state,  the 
transaction  is  one  of  interstate  commerce,  although  the  vendor  may 
'  have  also  agreed  to  manufacture  it  in  order  to  fulfil  his  contract  of 
sale.  So  where  manufacturers  in  one  state  agree  arbitrarily  to  in^^ease 
the  price  and  diminish  ^e  total  ou^ut  of  a  manufactured  product 
which  is  ^ade  only  in  that  state,  bnt  which  is  principally  bought 
and  used  in  other  states,  the  intention  to  put  a  restraint  upon  interstate 
commerce  is  evident,  fuid  the  restraint  is  not*  indirect,  but  direct  and 
it  is  ^e  necessary  and  immediate  result  of  the  combination.  In  such 
case  a  combination  of  this  character  would  be  properly  called  a  com- 
bination in  restraint  of  interstate  commeree,  and  not  one  relating 
only  to  manufacture,  and  is  within  the  inhibition  of  the  statute.* 
36.  Volume  er  Extent  as  Determining  AppUeatien. — ^The  commerce 
referred  to  in  the  Shraman  act  by  the  words  "any  part"  construed 
in  the  light  of  the  manifest  purpose  of  the  statute  has  both  a  geo- 

2.  United  States  t.  £.  C.  Knight  And  see  Couhbkci^  vol.  5,  p.  763 

Co.,  156  U.  S.  1,  15  S.  Ct.  249,  39  et  seq. 

U.  8.  (L  ed.)  325;  United  States  v.  3.  United  States  v.  E.  C.  Knight 

Trans-Missouri  Freight  Ass'n,  166  U.  Co.,  60  Fed.  934,  17  U.  8.  App.  466, 

8.  290, 17  S.  Ct.  540,  41  U.  S.  (L.  ed.)  9  C.  C.  A.  297,  24  L.R.A.  428. 

1007;  Addyston  Pipe,  etc.,  Co.  v.  4.  Nash  v.  United  States,  229  U.  3. 

United  States,  175  U.  8.  211,  20  S.  373,  33  S.  Ct  780,  57  U.  S.  (U  ed.) 

Ct.  96,  44  U.  S.  (L.  ed.)  136,  85  Fed.  1232. 

271,  54  U.  S.  App.  723,  29  C.  C.  A.  6-  Addyston  Pipe,  etc.,  Co.  y.  Vnit- 

141,  46  L.R.A.  122;  Northern  Seouri-  States,  175  U.  S.  2U,  20  S.  Ct. 

ties  Co.  V.  United  States,  193  U.  8.  ^-            ed.)  136;  Montague 

197,  24  8.  Ct.  436,  48  U.  S.  (L.  ed.)  l^^^'  J»3  ^  f-^'  24  S.  Ct  307, 

679;  Gibte  V.  McNeeley,  118  Fed.  130,  ^  C  G  A  621  6^  Tr  A^  fJ^ 

GS  C.  C.  A.  70,  60  URJL  162;  Sooth-  ol?*  ;  i  i r  '  m     t"^"  r'  V 

tKy^  n^Ji  ^«          «  Om-mA^^  states  v,  Jelbco  Mountain  Coal,  etc., 

X  S^JdTTa^  ill         Vfl  N  F  ^«  12  L.K.A.  753;  Gibbs 

S?7^nn  r«f?in  i  T  r1         ;  ^-  M«NeeIey,  118  Fed.  120,  55  C.  C. 

313,  7  Ann.  Cas.  50,  9  L.R.A.(N.S  )  ^  70^     ^3,^^  152-  Wheeler-Stenael 

446^  Monongahela  River  Conaol.  Coal.  Qo.  7-  National  Window  Glass  Jobbers' 

etc.,  Co.  V.  Jutte,  210  Pa.  St.  288,  5fl  Ass'n,  152  Fed.  864.  81  C.  C.  A.  658. 

Atl.  1088,  105  A.  S.  R.  812,  2  Ann.  10  L.R.A.fN.S.)  972. 
Cas.  951.  Note:  2  Ann.  Caa,  967. 

Note:  10  L.RA.(N.S.)  271  «t  seq.     And  m  infza,  par.  38,  40  at  mi. 
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graphical  and  a  distributive  si^i6cance,  that  is,  it  iDcIudes  auy  por- 
tion of  the  United  States  uid  any  one  of  the  classee  of  things  form- 
ing a  part  of  interstate  or  foreign  commerce.*  "Trade"  the  resU'aiiit 
of  which  is  denounced  by  the  stAtute  doea  not  consist  in  a  consider- 
able volume  of  txaffic.  It  may  be  a  single  transaction.'  This  denun- 
ciation includes  contracts,  combinations,  or  conspiracies  to  retrain 
the  Jiberty  of  a  trader  in  such  commeiree  to  engage  as  well  as  to 
continue  therein.^  It  is  equally  unlawful  under  the  act  to  stifle  an 
existing  industry  or  commerce  and  to  interfere  with  tiie  beginning 
of  a  commerce  which  as  yet  hae  no  existence.' 

37.  .i^iplication  to  laterstate  as  Distinguished  from  Intrastate  Com- 
merce.— ^AlUiough  the  Sherman  AiUitruat  Act  has  no  reference  to  the 
mere  manufacture  or  production  of  articles  or  commodities  within  f^e 
limits  of  the  several  states,  it  does  embrace  and  declare  to  be  illegal 
every  contract,  combination,  or  conspiracy,  in  whatever  form,  of  what- 
ever nature,  and  whoever  may  be  parties  to  it,  which  direcUy  or 
necessarily  operates  in  restraint  of  trade  or  comknerce  among  the  sev- 
eral states  or  with  foreign  nations.**  On  the  other  hand,  it  is  not 
questioned  that  Congress  has  no  jurisdiction  over  commerce  which 
is  wholly  Within  a  state,  and  therefore  none  over  combinations  or 
agreements  so  far  as  they  relate  to  a  restraint  of  such  trade  or  com- 
merce. ■  The  federal  antitrust  act,  therefore,'  does  not  affect  contracts 
made  and  to  be  perftHrmed  entirely  within  a  particular  state.'*  So 


6.  Standard  Oil  Co.  t.  United 
States,  221  U.  S.  1,  31  S.  Ct.  502,  55 
U.  S.  (L.  ed.)  619,  Ann.  Caa.  1912D 
734,  34  L.R.A.(N.S.)  834. 

7.  Note:  Ann.  Caa.  1912D  7«7. 

8.  Loewe  v.  Lawlor,  208  U,  S.  274, 

28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488, 13 
Ann.  Cas.  816;  Arkansas  Brokera^ 
Co.  V.  Dunn.  173  Fed.  899,  97  C.  C. 
A.  454,  35  L.R.A.(N.S.)  464. 

9.  Note:  2  Ann.  Cak.  959. 

10.  United  States  v.  E.  C.  Knight 
Co.,  156  U.  8.  1,  15  S.  Ct.  249,  39 
U.  S.  (L.  ed.)  325;  United  States  v. 
Trans-MisBonri  Pre^ht  As8'n»  166  U. 
S.  290, 17  S.  Ct.  540,  41  U.  S.  (L.  ed.) 
1007;  Addyston  Pipe,  etc.,  Co.  v.  Unit- 
ed States,  175  U.  8.  211,  20  S.  Gt.  96, 
44  U.  S.  (L.  ed.)  136,  85  Fed.  271, 

29  C.  C.  A.  141,  46  L.R.A.  122;  North- 
em  Securities  Co.  t.  United  States,  193 
U.  S.  197,  24  S.  Ct.  436,  48  U.  8. 
(L.  ed.)  679;  United  States  v.  Union 
Pac.  R.  Co.,  226  D.  S.  61,  33  S.  Ct. 
53,  57  U.  8.  (L.  ed.)  124;  Arkansas 
Brokefage  Co.  v.  Dunn,  173  Fed.  899, 
97  C.  C.  A.  454,  36  LJlJl.(N.S.)  464; 


State  T.  Jack,  69  Kan.  387,  76  Pac. 
911,  2  Ann.  Cas.  171,  1  L.R.A.(N".S.) 
167;  Powhatan  Coal,  etc.,  Co.  v.  Rits» 
60  W.  Va.  508,  56  S.  E.  264,  10 
L.R.A.<N.S.)  268  and  note. 

Notes:  64  L.R.A.  699  «t  seq.;  10 
L.R.A.(N.S.)  268  et  seq.;  2  Ann.  Caa. 
956;  Ann.  Cas.  1912D  765  et  seq. 

11.  Hopkins  v.  United  States,  171 
U.  S.  578,  19  8.  Ct.  40,  43  U.  S. 
(L.  ed.)  290;  Addyston  Pipe,  etc.,  Co. 
T.  United  Stotes,  176  U.  S.  211,  20 
S.  Ct.  96,  44  U.  S.  (L.  ed.)  136; 
United  States  t.  Patten,  226  U.  S.  525, 
33  S.  Ct.  141,  57  U.  S.  (L.  ed.)  333, 
44  L^A.(N.S.)  325;  Gibbe  v.  Me- 
Neeley,  118  Fed.  120,  55  C.  C.  A.  70, 
60  L.B.A.  152;  State  v.  Jpok,  69  Kan. 
387,  76  Pac.  9U,  2  Ann.  Cas.  171,  1 
L.R.A.(N.S.)  167 ;  "Wheeler-SteniseJ 
Co.  V.  American  Window  Glass  Co., 
202  Mass.  471,  89  N.  E.  28,  L.R.A. 
1915F  1076;  C.  H.  Albers  Commission 
Co.  V.  Spencer,  205  Mo.  105,  103  S. 
W.  523,  11  L.B.A.(N.S.)  1003  and 
note;  Monongahela  River  Consol.  Coal, 
ete.,  Co.  T.  Jotte,  210  Pa.  St.  288,  69 
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where  a  contract  is  capable  of  beiag  fully  performed  withm  &  state, 
and  there  is  nothing  on  the  face  of  the  papexs  from  which  it  can 
be  inferred  with  certainty  tiiat  commerce  outside  of  the  state  was 
contemplated,  the  court  cannot  declare  the  contract  to  be  illegal  under 
the  act^  It  does  not  acquire  any  jurisdiction  over  that  part  of  a 
combiDatakm  or  agreement  which  relates  to  commerce  wholly  within  a 
Btatof  by  reason  of  the  fact  that  the  combination  also  covers  and  regu- 
lates oommeoxe  which  is  interstat*.  Thus  a  combination  to  restrain 
competition  in  proposals  for  contracts  for  the  sale  of  certain  articles 
which  are  to  be  delivered  in  the  state  in  which  some  of  the  parties 
to  tiie  oranbinatiim  reside  and  carry  on  business  is  not,  so  far  as  those 
members  an  concemed,  in  violation  of  the  antitrust  law  of  OmgreBs, 
although  the  contract  may  be  awarded  to  some  party  outside  the 
state  as  the  lowest  bidder.^*  But  a  combination  affecting  interstate 
eommerce  is  n<me  the  leas  a  violation  of  the  federal  antitrust  statute 
and  pnnishable  under  it  where  the  agreement  made  incidentally 
affects  intrastate  commerce.^* 

38.  What  Constitutes  Interstate  Commerce. — Commerce  among 
the  states  is  not  a  technical  legal  conc^tiqU}  but  a  practical  one, 
drawn  from  the  course  of  busineas.^*  Interstate  commerce  consists 
of  intercourse  and  traffic  between  the  eitisens  or  inhabitants  of  differ- 
ent states,  and  includes  not  only  the  transportation  of  persons  and 
property  and  the  navigation  of  publie  waters  for  that  purpose,  but 
also  the  purchasei  sale,  and  exohan^  of  commodities.'*  The  negotia* 

AtL  1088,  106  A.  8.  B.  812f  2  Am.  (N.S.)  1016,  affirmed  217  V.  8.  413, 
Oas.  951;  Slaughter  t.  Thacker  Goal,  30  8.  Ct.  643,  64  U.  8.  (L.  ed.)  817. 
etc.,  Co.,  55  W.  Va.  642,  47  S.  E.  247,  And  iee  infra,  par.  48. 
104  A.  S.  R.  1013,  2  Ann.  Gas.  835,  16.  Swift  v.  Unitod  States,  196  U. 
65  LJt.A.  842;  Pocahontas  Coke  Go.  S.  375,  26  8.  Ct.  276,  49  U.  8.  (L. 
T.  Powhatan  Coal,  etc,  Co.,  60  W.  Ya.  ed.)  618:  Loewe  v.  Lawlor.  208  V.  S. 
508,  66  S.  E.  264,  116  A.  B.  R.  901,  274,  28  6.  Ct.  301,  62  U.  S.  (L.  ed.) 
9  Ann.  Caa.  667,  10  Ii.B.A.(N.S.)  268  488,  13  Ann.  Cos.  816;  United  States 
and  note.  v.  Beading  Co.,  226  V.  8.  824,  33  S. 

Notes:  64LJI.A.  700«t8eq.;2A]iii.  Ct.  90,  67  U.  S.  (L.  ed.)  243. 
Caa.  956  et  seq.  16.  United  States  TmnB-UiBSonri 

And  see  Couusrcb,  vol.  5,  p.  700.  Freight  Ass'n,  166  V.  8.  290,  17  8. 

12.  Slaughter  v.  Thacker  Coal,  etc,  Ct.  540, 41  U.  S.  (U  ed.)  1007;  United 
Co.,  66  W.  Va.  642,  47  8.  E.  247,  States  t.  Johit-Traffle  Aas^,  171 
104  A.  S.  B.  1013,  2  Ann.  Cas.  335,  66  U.  8.  605,  19  S.  Ct.  25,  43  U.  8. 
UBX  342;  Pocahontas  Coke  Go.  T.  (U  ed.)  269:  Addyston  Pipe,  ete., 
Powhatan  Coal,  etc.,  Co.,  60  W.  Va.  Co.  v.  United  States,  176  U.  8.211,  20 
60B,  66  S.  E.  264,  116  A.  S.  B.  901,  S.  Ct.  96,  44  U.  S.  (U  ed.)  136,  afflrm- 

Ann.  Cas.  667,  10  LJt.A.(N.S.)  268  ing  85  Fed.  271,  64  U.  8.  App.  723,  29 
and  note.  C.  C.  A.  141,  46  L.R.A.  Lottery 

18.  AcUyston  Pipe,  etc..  Go.  t.  Unit-  Case,  188  U.  8.  321,  23  8.  Gi;  821,  47 
•a  States,  176  U.  S.  211,  20  8-  Ct;  96,  U.  S.  (L.  ed.)  492;  Montague  v.  Low- 
44  U.  B.  (L.  ed.)  136,  86  Fed.  271,  ly,  193  U.  S.  38,  24  8.  Ct  307,  48  U. 
20  C.  a  A.  141,  46  L.B.A.  122.         S.  (U  ed.)  608. 

14.  Standard  Oil  Go.  t.  State,  117     Note:  2  Ann.  Cas.  DBA  et  smj. 
Tenn.  618,  100  8.  W.  706,  10  LJt.A.     And  see  infra,  par.  146. 
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tion  of  sales  of  goods  which  are  in  another  state,  for  the  purpose  of 
introducing  them  into  the  state  in  which  the  negotiation  is  made,  is 
interstate  commerce,  and  the  power  of  Congress  to  regulate  commeroe 
is  not  confined  to  goods  that  have  begun  ^eir  movunoit  out  of  the 
state  in  which  they  are  manufactured,  but  extends  to  negotiations  and 
contractfi  made  pr^iminary  to  the  manufacture,  sale,  and  shipmoit 
of  goods  in  interstate  commerce.  Combinations  and  restraints  upon 
such  activities  are  therefore  within  the  &ct.^^  Where,  purehace  a&d 
deliveiry  within  a  state  is  but  one  step  in  a  plan  and  puipoae  to  con- 
trol and  dominate  trade  and  commerce  in  other  states  for  an  illegal 
purpose,  it  is  an  int^ference  with  and  restr^t  of  interstate  com- 
merce.** And  it  has  been  held  that  a  oorpcwation  manulactuxii^ 
its  product  in  one  state  and  buying  also  from  other  mmtulBiBtuien 
and  jobbers,  which  sfaips  thenoe  to  ito  warehouses  in  two  otha  statOB, 
from  which  sales  are  made  in  those  states  and  in  a  fourth,  ia  engaged 
in  interstate  commeroe,  and  as  such  is  subject  to  the  prohUiitions  of 
the  Bct.^*  A  combination  of  independent  dealefs,  in  aid  of  an  attempt 
to  monopolise  commerce  in  fresh  meat  among  the  states,  to  restrict 
the  compiBtition  of  their  reflective  agents  when  purchasing  stock 
for  them  in  the  stock  yards,  is  an  interference  with  interstate  com- 
merce, forbidden  by  the  act  where  su<^  dealers  and  their  slaughtering 
establishments  are  largely  in  different  states  from  tiiose  of  .the  stock 
yards,  and  the  sellers  of  the  cattle  largely  in  different  states  from 
either.**  On  the  other  hand,  the  fact  that  an  article  is  manufactured 
for  export  to  another  state  does  not  of  itself  make  it  an  article  of 
interstate  commerce,  and  the  intent  of  the  manufacturer  does  not 
determine  the  tiine  when  the  article  or  product  passes  from  the  control 
of  the  state  and  belongs  (o  commerce.'  The  business  of  buying  and 
selling  live  stock  at  stock  yards  in  a  city  by  members  of  a  stock 
exchange  as  commission  merchants  is  not  intwstate  commeroe,  al- 
though most  of  t^e  purchases  and  sales  are  of  live  stock  sent  from 
other  states,  and  l^e  members  of  the  stock  exchange  are  employed 
to  sell  by  letter  from  the  owners  of  the  stock  in  other  states,  and  send 
agents  to  oiher  states  to  solicit  business,'  and  advance  money  to  the 

17.  Robhins  v.  Shelby  County  Tax-  (L.  ed.)  243.   And  see  infnt,  par.  43, 

iag  Dist,  120  U.  S.  4S9,  7  S.  Ct.  592,  72. 

30  U.  S.  (L.  ed.)  694;  Addyston  Pipe,  19.  Standard  Sanitary  Mfe.  Co.  v. 

«tfc,  Co.  V.  United  State*,  175  U.  S.  United  States,  226  U.  S.  20,  33  S.  Ct. 

211,  20  S.  Ct  96,  44  U.  S.  (L.  ed.)  9,  57  U.  S.  (L.  ed.)  107, 

136;  OihbB  t.  McNeely,  118  Fed.  120,  20.  Swift  v.  United  States,  196  U. 

56  G.  C.  A.  70,  60  L.B.A.  152;  Ar-  S.  375,  25  S.  Ct  276,  48  U.  S.  (L. 

kansas  Brokerage  Co.  v.  Dunn,  173  ed.)  518. 

Fed.  899,,  97  C.  C.  A.  454,  35  LJtJL  Note:  2  Ann.  Gas.  967. 

(N.8.)  464.    See  Couusbcb,  vol  6,  1.  United  States  v.  E.  C.  Knight 

p.  763  atseq.  Co.,  156  U.  S.  1,  15  S.  Gt.  .249,  39 

18.  United  States  v.  Heading  Co.,  U.  S.  (L.  ed.)  326.  AJ&d  see,  snpin, 
226  U.  9*  324,  3S  S.  Ct  90,  57  U.  S.  par.  36. 
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«attle  owners,  and  pay  their  drafts,  and  aid  them  in  making  the  cattle 
fit  for  market.  So  a  combination  of  commission  merchants  at  stock 
yards,  by  which  they  regulate  the  commissions  to  be  charged  by 
the  members  for  selling  stock,  restrict  the  number  of  solicitors,  and 
refuse  to  do  business  with  those  who  are  not  members  of  their  asso- 
ciation, even  if  it  is  illegal,  is  not  subject  to  the  act.  The  fact  that 
a  state  line  runs  through  stock  yards,  and  that  sales  may  be  made  of 
a  lot  of  stock  in  the  yards  which  may  be  partly  in  one  state  and 
parUy  in  another,  has  no  effect  to  make  the  business  of  selling  stock 
interstate  commerce.* 

39.  Territorial  Commerce. — As  already  seen,  the  Sherman  act  in. 
terms  applies  to  combiniitions  to  restrain  or  monopolize  trade  within 
a  single  territory  of  the  TJnited  States,*  and  a  combination  is  in 
unlawful  restraint  of  trade  within  such  territory,  contrary  to  the  act 
although  it  does  not  affect  the  trade  and  commerce  of  the  entire 
territory,  but  is  in  restraint  of  trade  in  a  single  city  therein.*  But 
an  indictment  for  a  violation  of  the  federal  antitrust  aict  by  a  con- 
tract which  is  to  be  wholly  performed  within  a  territory  must  be 
dismissed  where  such  territory  becomes  a  state  *  It  has  been  htUd 
that  the  legislative  body  of  a  territory  has  the  ri^t.  to  enact  an 
antitrust  statute  to  operate  within  its  boundarioBf  as  the  Sherman  AntU 
trust  Act  is  not  exclusive.* 

Charaoter  of  Restraint 

40.  In  General;  Direct  and  Incidental  Restraints. — The  Sherman 
act  must  have  a  reasonable  construction  or  else  tiiere  would  scarcely 

be  an  agreement  or  contract  among  business  men  that  could  not  be 
■said  to  have,  indirectly  or  remotely,  some  beating  upon  interstate 
commerce  and  possibly  to  restrain  it.  In  order  to  come  within  the 
provisions  of  the  statute,  the  direct  effect  of  an  agreement  or  com- 
bination must  be  in  restraint  of  that  trade  or  commerce  which  is 
among  the  several  states  or  with  foreign  nations.  Where  the  sub- 
ject matter  of  the  agreement  does  not  directly  relate  to  and  act  upon 
and  emhrace  interstate  commerce,  fmd  where  the  facts  clearly  diow 
that  the  purpose  of  the  agreement  was  not  to  regi^te,  obstruct,  or 
restrain  that  commerce,  but  that  it  was  entered  into  wiih  the  object 
of  properly  and  fairly  regulating  the  transaction  of  the  business  in 
which  the  parties  to  the  agreement  were  engagedj  such  agreement  will 
be  upheld  as  not  within  the  statute,  where  it  can  be  seen  that  the 
character  and  terms  of  the  agreement  are  well  calculated  to  attain 

S.  HopldDB  T.  United  States,  171  U.  436,  95  Pae.  86,  16  L.R^.(N.S.)  223 
8.  578,  19  S.  Ct  40,  43  U.  8.  (L.  ed.)   and  note. 

290.  5.  Notes:  10  LJIJl.(N.S.)  268;  M 

3.  See  supra,  par.  26.  L.R^.  .700. 

4.  Tribolet  v.  United  States,  11  Ariz.     6.  Note:  IS  Ann.  Caa.  USL 
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the  purpose  for  which  it  was  formed,  and  where  the  efifect  of  it?- 
formation  and  enforcement  upon  interstate  trade  or  commerce  is  in 
any  event  but  indirect  and  incidental,  and  not  its  purpose  or  object.' 
Contracts,  combinations,  or  conspiraci^  to  control  domestic  enterprise 
in  mtinufacture,  agriculture,  mining,  production  in  all  its  forms,  or 
to  raise  or  lower  prices  or  wages,  might  unquestionably  tend  to  restrain 
external  as  well  as  domestic  trade,  but  the  restraint  would  be  an 
indirect  result,  however  inevitable  and  whatever  its  extent,  and  such 
result  would  not  necessarily  determine  the  object  of  the  contract, 
combination,  or  conspiracy.^  Acts,  contracts,  and  combinations  which 
promote,  or  only  incidentally  or  indirectly  restrict,  competition  in 
commerce  among  the  states,  while  their  main  purpose  and  chief 
effect  are  to  foster  the  trade  and  increase  the  business  of  those  who 
make  and  operate  them,  do  not  fall  within  the  inhibition  of  the  act.* 
It  is  held,  accordingly,  that  its  prohibition  does  not  include  a  contract 
not  to  compete  which  is  the  mere  accompaniment  of  the  sale  of  prop- 
wty,  and  is  entered  into  for  the  purpose  of  enhancing  the  price  at 
which  the  vendcn*  sells  it,  and  which  is  collateral  to  such  sale,  and 
where  the  main  purpose  of  the  contract  is  the  sale  of  the  prc^rty.'*' 
Thus,  an  agreement  by  the  stockholders  of  a  company,  which  wa» 
ancillary  to  the  sale  of  their  plant,  not  to  engage  directly  or  indirectiy 
in  the  same  business  for  ten  years  within  the  territory  in  which 
the  corporation  operated,  does  not  so  directly  restrict  interstate  com-^ 
merce  as  to  coine  within  the  scope  of  the  federal  antitrust  act, 
although  the  purchaser  also  purchased  other  plants  to  an  extent  that 

7.  United    States    v.    Joint-Traffic  Co.,  223  111.  616,  79  N.  E.  313,  7  Ann. 

Ase'n,  171  U.  8.  505,  19  S.  Ct.  25,  43  Cas.  50,  9  L.R.A.(N.S.)  446;  Com.  v. 

U.  S.  (L.  ecL)  259;  Anderaon  v.  United  Strauss,  191  Mass.  545,  78  N.  B.  13«,. 

SUtes,  171  U.  S.  604,  19  S.  Ct.  50,  6  Ann.  Cas.  842, 11  LJl.A.(N.S.)  968j 

43  V.  S.  (L.  ed.)  300;  Hopkins  v.  United  Shoe  Machinery  Co.  t.  La 

United  Stat«a,  171  U.  S.  578,  19  S.  Chapdle,  212  Mass.  467,  99  N.  E. 

Ct.  40,  43  U.  S.  (L.  ed.)  290;  Addy-  289,  Ann.  Cas.  1913D  715  and  note; 

ston  Pipe,  etc.,  Co.  t.  United  Stat^,  Bancroft  t.  Unioii  Embossing  Co-^. 

175  U.  S.  211,  20  S.  Ct.  96,  44  U.  S.  72  N.  H.  402,  67  Afl.  97,  64  L.R.A. 

(L.  ed.)  136;  Field  v.  Barber  Asphalt  298. 

Pav.  Co.,  194  U.  S.  618,  24  S.  Ct.  Notes:  64  L.R.A.  699;  10  L.R.A. 

784,  48  U.  S.  (L.  ed.)  1142;  United  (N.S.)  268,  271  et  seq.;  2  Ann.  Cas. 

States  V.  Patten,  226  U.  S.  525,  33  !I58 ;  Ann.  Cas.  1912D  766. 

S.  Ct  141,  57  U.  S.  (L.  ed.)  333,  44  8.  United  States  v.  E.  C.  Knight 

11B.A.(N.S.)  325;  Wbitwell  v.  Conti-  Co.,  156  U.  S.  1,  15  S.  Ct.  249,  39 

neat  Tobacco  Co.,  125  Fed.  454,  60  U.  S.  (L.  ed.)  325.    And  see  supra, 

a  C.  A.  290,  64  L.R.A.  689  and  note;  par.  35. 

Aitoinsas   Brokerage   Co.   v.   Dunn,  9.  W'hitwell  v.  Continenta]  Tobacco 

173   Fed.   899,   97   C.   C.   A.   454,  Co.,  125  Fed.  454,  «0  C.  C.  A.  290.  6? 

35  L.R.A.(N.S.)  464;  Qetz  Bros,  v.  L.R.A.  689. 

Federal  Salt  Co.,  147  Cal.  115,  81  Pae.  10.  Notes:  64  L.R.A.  711^  Ann.  Cas. 

416,  109  A.  S.  R.  114;  Sontfaem  Fixe  1912D  766. 
Brick,  etc.,  Co.  t.  Garden  CHy  Sand 
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Imded  to  create  a  power  to  monopolize  the  market'^  .  Nor  does  a 
contract  not  to  compete  in  the  manufacture  of  machinery  under 
patterns,  the  right  to  use  which  is  sold  to  the  other  contracting  party, 
place  or  contemplate  any  direct  restraint  <«i  the  right  of  such  party  to 
sell  the  manufactured  article  in  other  states  or  countries,  ao  as  to  bring 
such  contract  within  the  provisions  of  the  act'* 

41.  Reasonable  and  Unreasonable  Restraints. — ^It  was  the  doctrine 
of  the  earlier  cases  construing  the  Sherman  Antitrust  Act  that  it» 
operation  was  not  limited  to  restraints  of  interstate'and  international 
commerce  that  are  unreasonable  in  their  nature,  and  illegal  at  com- 
mon law,  but  embraced  all  direct  restraints  whether  reasonable  or 
not  imposed  by  any  combination,  conspiracy  or  monopoly  upon  such 
trade  or  commerce.^*  Later  decisions,  however,  take  the  view  that 
as  the  statute  ha&  not  defined  the  words  restraint  of  trade,  it  becomes 
necessary  to  construe  such  words,  and  that  this  duty  can  be  difr- 
charged  only  by  a  resort  to  reason.  Under  this  doctrine,  however, 
the  words  restraint  of  trade  as  used  in  the  statute  are  given  a  like 
significance  with  the  meaning  they  had  at  common  law  and  in  the 
law  of  this  country  at  the  time  the  act  was  adopted,  and  it  is  held 
that  the  statute  does  not  forbid  or  restrain  the  power  to  make  normal 
and  usual  contract?  to  further  trade  by  resorting  to  all  normal  methods, 
whether  by  agreement  or  otherwise,  to  accomplish  such  purpose,  but 
prohibits  only  acta  or  contracts  or  agreements  or  combinations  which 
operate  to  the  prejudice  of  the  public  interests  by  unduly  restricting 
competition,  or  unduly  obstructing  the  due  course  of  trade,  or  which, 
either  because  of  their  inherent  nature  or  effect,  or  because  of  the 
evident  purpose  of  the  acts,  etc.,  injuriously  restrain  trade.  ^*  As  has 

11.  Notes:  10  L.B.A.(N.S.)  275  ;  2  Fed.  939,  78  C.  G.  A.  667,  19  L.R.A. 
Ann.  Cas.  968.  (N.S.)  143^  Wheeler-Stouel  Co.  v. 

18.  BaneiDft  v.  Union  Embossing  National  Window  Olass  Jobbers' 
Co.,  72  N.  H.  402,  57  AtL  97,  64  Ass'n,  152  Fed.  864,  81  C.  C.  A.  658, 
I..B.A.  298.  10  L.R.A.(N.B.)  972;  Lnfkin  Rule  Go. 

Note:  10  L.R.A.(N.S.)  275.  v.  Fringeli,  57  Ohio  St  596,  49  N.  E. 

IS.  United  States  v.  Tians-Hissoori  1030,  63  A.  S.  R.  736,  41  LJtJl.  185; 
Fnight  Ass'n,  166  U.  8.  290,  17  S.  Uonongahela  River  Gonaol.  Coal,  etc., 
Ct.  540,  41  U.  S.  (L.  ed.)  1007,  re-  Co.  v.  Jutte,  210  Pa.  St  288,  59  AtL 
versing  58  Fed.  58,  19  U.  8.  App.  36,  1088,  105  A.  S.  R.  812,  2  Ann.  Cas. 
7  C.  C.  A.  15,  24  LJLA.  73,  reveised  951. 

«n  another  point  in  166  U.  S.  290, 17  Notea:  64  LJtJl.  699  ;  2  Ann.  Gas. 
8.  Ct  540,  41  U.  8.  (U  ed.)  1007  ;  959. 

United  States  v.  Joint-Traffic  Aas^,  14.  Standnni  Oil  Go.  v.  United 
171 0.  S.  505, 19  S.  Ct  25, 43  V-  8.  (L.  States,  221  U.  8.  1,  31  8.  Ct.  502,  66 
ed.)  259;  Bement  v.  National  Harrow  U.  8.  (L.  ed.)  619,  Ann.  Cas.  19120 
Co.,  180  U.  S.  70,  22  8,  Ct  747,  46  U.  734,  34  L.R,A.(N.S,)  834;  United 
8.  (L.  ed.)  1058;  Northern  Serurities  States  v.  American  Tobaeeo  Co.,  221 
Co.  V.  United  Stat«s,  193  U.  8. 197, 24  U.  S.  106,  31  8.  Ct  632,  65  U.  S. 
8.  Ct  436,  48  U.  S.  (L.  ed.)  679;  Con-  (L.  ed.)  663;  United  States  r.  Termi- 
tinental  Wall  Paper  Co.  v.  Lewis,  148  nal  R.  Ass'n,  224  U.  8.  383,  32  S. 
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been  said  by  way  of  argument  in  support  of  the  modern  role,  to 

hold  to  the  contrary  would  require  the  conclusion  either  that  every 
contract,  act  or  combination  of  any  kind  or  nature,  whether  it  oper- 
ated as  a  restraint  on  trade  or  not,  was  within  the  statute,  and  thus  tihe 
statute  would  be  destructive  of  all  right  to  contract  or  agree  or  com- 
bine in  any  respect  whatever  as  to  subjects  embraced  in  interstate 
trade  or  commerce;  or  if  this  conclusion  were  not  reached,  then  the 
contention  would  require  it  to  be  held  that  aa  the  statute  did  not 
define  the  things  to  which  it  related,  and  excluded  resort  to  the  only 
means  by  which  the  acts  to  which  it  relates  could  be  ascertained — 
the  light  of  reason — the  enforcement  of  the  statute  was  impossible 
because  of  its  uncertainty." 

42.  Restraint  by  Acts  in  Single  State. — Although  some  of  the 
means  whereby  the  interstate  traiHc  is  to  be  destroyed  are  acts  within 
a  state,  and  some  of  them  are  in  themselves,  as  a  part  of  their  obvioys 
purpose  £Uid  efi'ect,  beyond  the  scope  of  federal  authority,  still  the 
acts  must  be  considered  as  a  whole,  and  the  plan  is  open  to  condem- 
nation, notwitbstfmding  a  negligii3le  amount  of  intrastate  business 
might  be  affected  in  carrying  it  out.  Thus,  if  the  purpose  of  a  com- 
hination  is  to  prevent  interstate  transportation  the  fact  that  the  means 
operate  at  one  end  before  physical  transportation  commences  and  at 
the  other  end  after  the  physical  transportation  ends  is  immaterial.'* 
'Although  certain  sales  contemplated  by  an  unlawful  association  of 
interatate  dealera  and  manufacturers  are  wholly  within  a  state,  tihe 
.combination  is  contrary  to  the  statute  when  the  whole  thing  is  so 
bound  together  that  when  looked  at  as  a  whole  the  sale  ceases  to  be 
a  mere  transaction  in  the  state,  and  becomes  part  of  a  purpose  which, 
when  carried  out,  amounts  to  and  is  a  contract  or  combination  in 
restraint  of  intentate  trade  or  commerce.^^  Where  a  number  of 
dealers  enter  into  a  combination  designed  to  control  the  prices  of 
their  product,  it  is  immaterial  that  the  combination  embraced  re- 
straint and  monopoly  of  trade  within  a  single  state  if  it  also  oper- 

Gt.  507,  56  U.  S.  (L.  ed.)  810;  nnited  SUtes,  221  U.  S.  1,  31  S.  Ct.  602,  56 
SUtes  V.  Union  Paeiiie  R.  Co.,  326  U.  U.  S.  (L.  ed.)  619,  Ann.  Caa.  1912S 
S.  61,  33  S.  Ct  53,  57  U.  S.  (L.  ed.)  734,  34  LJIjL(N.S.)  834. 
124:  United  States  v.  Reading  Co.,  16.  Loewe  v.  Lawlor,  208  U.  S.  274. 
226  U.  8.  324,  33  8.  Gt.  90,  57  U.  S.  28  8.  Ct.  301,  52  U.  8.  (L.  ed.)  488, 
(h.  ed.)  243;  Eastern  States  Retail  13.  Ann.  Cas.  815;  United  States  v. 
liomber  Dealers  Ass'n  v.  United  States,  Reading  Co.,  226  U.  S.  324,  S3  S.  Ct. 
234  U.  S.  600,  34  S.  Ct.  951,  58  U.  S.  00,  57  JJ.  8.  (L^  ed.)  243.  And  see 
(h.    ed.)    1490,   L.R.A.1915A   788;  infra,  par.  167. 

United  Shoe  Machinoy  Co.  v.  La  17.  fifontague  v.  Lowry,  193  U.  S. 
Chapelle,  212  Mass.  467,  99  N.  E.  38.  24  8.  Ct.  307,  48  U.  S.  (L.  ed.) 
289,  Ann.  Cas.  1913D  715.  608;  United  States  v.  Iteading  Co., 

Note:  64  L.R.A.  698.  226  U.  8.  324»  33  8.  Ct  90,      U.  8. 

16.  Standard   Oil   Co.   t.  United  (L.  ed.)  248. 
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ated  upon  interstate  commerce.'*  It  ia  immat^al  t^at  all  the  parties 
to  the  agreemoit  are  residents  of  the  same  state.  It  is  not  the  place 
where  the  parties  reside  that  distinguishes  the  combination,  and  lends 
to  it  the  features  of  a  combination  in  restraint  of  interstate  trade.'* 
Any  manufacture  or  combination  among  dealers  in  a  commodity 
within  a  state  but  sold  for  delivery  in  another  state  which  in  its  direct 
and  immediate  effect  forecloses  all  competition  and  enhances  the  pur- 
chase price  for  which  such  commodity  would  otherwise  be  delivered, 
at  its  destination  in  another  state  is  one  in  restraint  of  trade  or  com- 
merce among  the  statee.***  So,  an  association  of  dealers  in  a  commod- 
ity shipped  from  another  state,  the  purpose  of  which  is  to  6x  and 
maintain  prices  in  the  city  in  which  the  association  is  formed,  is  a 
combination  in  restraint  of  interstate  commerce  within  the  meaning 
of  the  act'  A  combination  of  all  the  manufacturers  and  dealers  in 
a  c€a*tain  city  to  maintain  higher  prices  for  a  commodity  therein  by 
refusing  to  sdl  to  those  who  purchase  from  outside  dealers  ia  a  viola- 
tion of  the  act,  since  purchasers  are  thus  restrained  from  buying  in 
other  states.' 

43.  What  Restraints  Are  Unlawful. — Any  agreement  or  oombina* 
tion  which  directly  'operates,  not  alone  upon  the  manufacture,  but 
upon  the  sale,  transportation,  and  delivery  of  an  article  of  interstate- 
commerce,  by  preventing  or  restricting  its  purchase,  sale  or  exchange, 
or  by  destroying,  restricting  or  stifling  free  competition  therein,, 
thereby  regulates  and  restrains  interstcU«  commerce  to  that  extent,  and 
to  ihe  same  extent  trenches  upon  the  pover  of  the  national  legislature 
and  violates  the  statute.  And  there  does  not  seem  to  be  any  doubt 
that  combinations  formed  for  the  purpose  of  ^ing  and  maintain- 
ing arbitrary  and  noncompetitive  prices  or  rates  are  illegal  under 
ttia  statute.*   The  act  does  not  coi^template  that  the  combimatioa 

18.  Swift  T.  United  States,  196  U.     Motes;  10  LJIA.(N.S.)  272;  2  Ana. 

S.  375,  26  8.  Ct  276,  49  U.  8.  (L.  ed.)  Cas.  957. 

Sia  3.  United  Statos  v.  trans-ICssoun 

Mote:  2  Aim.  Cas.  957.  Freight  Ass'n,  166  V.  S.  290, 17  S.  Ct. 

29.  Gibfae  v.  HeNeeley,  118  Fed.  120,  540,  41  U.  S.  (U  ed.)  1007;  United 

66  C.  C.  A  70,  60  L.R.A  152.  States  v.  Joint-Traffic  Aas'n,  171  U.  S. 

K«te:  2  Ann.  Cas.  957.  505,  19  8.  Ct  25,  43  U.  S.  (L.  ed.) 

SO.  AddystoD   Pipe,«ete^   Co.   v.  259;  Montage  v.  Lowry,  193  U.  S. 

United  States,  175  U.  S.  211,  90  S.  38,  24  S.  Ct.  307,  48  V.  S.  (L.  ed.) 

Ct.  96,  44  U.  S.  (L  ed.)  136.  608,  affinninf;  115  Fed.  27,  52  C.  C. 

1.  United  States  v.  Jellico  Mountain  A.  621,  63  L.R.A.  58;  Chattanooga 

Coal,  ete^  Co.,  46  Fed.  432,  32  UB.A.  Foundry,  etc.,,  Works  v.  Atlanta,  203 

753.  U.  S.  390,  27  8.  Ct.  65,  51  U.  S.  (L. 

Note:  2  Ann.  Cas.  957.  pd.)  241;  ContiBental  WaU  Paper  Co. 

S.  Wontatme  v.  Lowry,  193  U.  R.  v.  Louis  Vtright,  etc.,  Co.,  2l2  U.  S. 

38,  24  S.  Ct  307,  48  U.  S.  (U  ed,)  227,  29  S.  Ct.  280,  63  U.  S.  (L.  ed.) 

608,  aflBrming  115  Fed.  27,  62  C.  C.  486;  United  SUtee  v,  KisseL  218  U. 

A.  621,  63  LJI.A.  68.  S,  601,  SI  S.  Ct  124^  64  U.  8.  (L. 
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therein  made  unlawful  must  be  one  which  shall  by  its  terms  refer 
to  interstate  commerce.  It  is  enough  if  its  purpose  and  effect  axe 
necessarily  to  restrain  interstate  trade.  If  it  were  otherwise,  all  com- 
binations in  resb'alnt  of  interstate  trade  might  be  so  expressed  in  words 
as  to  avoid  the  statute.  The  true  test  would  ae&n  to  be,  not  what  the 
agreement  professes,  but  what  it  accomplishes.  The  combination 
must  be  dealt  with  in  view  of  the  known  facts  which  surround  it 
when  it  was  formed,  and  which  attend  it  thereafter.*  To  vitiate  a 
«ombination  such  as  the  act  of  Congress  condemns,  it  need  not  be 
shown  that  the  combination,  in  fact^  results  or  will  result  in  a  total 
suppression  of  trade  or  in  a  complete  monopoly,  but  it  is  only  essen- 
tiaj  fo  show  tJiat,  by  its  necessary  operation,  it  tends  to  restrain  inter- 
state or  international  trade  or  commerce  or  tends  to  create  a  monopoly 
in  such  trade  or  commerce  and  to  deprive  the  public  of  the  advantages 
that  flow  from  free  competition.*   A  combination  that  has  obtained 

•ed.)  1168;  Dr.  Miles  Medical  Co.  v.  C.  A.  454,  35  L.R.A.(N.S.)  464;  Trib- 

John  D.  Park,  etc.,  Co.,  220  U.  S.  373,  olet  v.  United  States,  11  Ariz.  436,  95 

31  S.  Ct.  376,  55  U.  S.  {L.  ed.)  502;  Pae.  85,  16  LJl.A.{N.S.)  223;  Getz 

United  States  v.  American  Tobacco  Bros.  v.  Federal  Salt  Co.,  147  Gal. 

Co.,  221  U.  S.  106,  31  S.  Ct.  632,  55  115,  81  Pac.  416,  109  A.  S.  R.  114; 

U.  S.  (L.  ed.)  663;  Standard  Oil  Co.  United  Shoe  Machinery  Co.  v.  La 

T.  United  States,  221  U.  S.  1,  31  S.  ChapeUe,  212  Mass.  467,  99  N.  E. 

Ct.  502,  55  U.  S.  (L.  ed.)  619,  Ann.  289,  Ann.  Cas.  1913D  715;  State  v. 

Cas.  1912D  734,  34  L.R.A.(N.9.)  834;  Duluth  Board  of  Trade.  107  Minn. 

United  States  v.  St.  Louis  Terminal  506,  121  N.  W.  395,  23  L.B.A.(N.S.) 

ft.  AsB'n,  224  U.  S.  383,  32  S.  Ct.  507,  1260. 

68  U.  S.  (L.  ed.)  810-,  United  States  Notes:  64  L.R^.  700  et  seq.;  10 

■v.  Reading  Co.,  226  U.  S.  324,  33  S.  L.R.A.(N.S.)  268  et  seq.;  2  Ann.  Cas. 

Ct.  90,  57  U.  S.  (L.  ed.)  243;  United  956  et  seq.;  Ann.  Caa.  1912D  764  et 

States  V.  Patten,  226  U.  S.  525,  33  S.  seq. 

Ct.  141,  67  U.  8.  (L.  ed.)  333,  44  And  see  infra,  par.  90  et  seq. 

LjLA.(N.S.)  325;  Eastern  States  Be-  4.  Gibbs  v.  McNpeley,  118  Fed.  120, 

tail  Lumber  Dealers'  Asa'n  v.  United  55  C.  C.  A.  70,  60  L.R.A.  152. 

States,  234  U.  S.  600,  34  S.  Ct.  951,  5.  United  States  v.  E.  C.  Kni^iit 

58  U.  S.  (L.  ed.)  1490,  L.R.A.1915A  Co.,  156  U.  S.  1,  15  S.  Ct.  249,  39 

788;  Lawlor  v.  Lowe,  235  U.  S.  522,  U.  S.  (L.  ed.)  325;  Andereon  v.  Unit- 

35  S.  Ct.  170,  59  U.  S.  (L.  ed.)  341;  ed  States,  171  U.  S.  604,  19  S.  Ct.  50, 

Addyston  Pipe,  etc.,  Co.  v.  United  43  U.  S.  (L.  ed.)  300;  Addyston  Pipe, 

■States,  175  U.  S.  211,  20  S.  Ct.  96,  etc.,  Co.  v.  United  States,  175  U.  S. 

44  U.  S.  (L.  ed.)  136,  affirming  "85  2U,  20  S.  Ct.  96,  44  U.  S.  (L.  ed.) 

Fed..  271,  54  U.  8.  App.  723,  29  C.  136;  Montague  v.  Lowry,  193  U.  S. 

C.  A.  141,  46  L.R.A.  122;  United  38,  24  S.  C?t."307,  48  U.  S.  (L.  ed.) 

States  V.  Jellico  Mountain  Coal,  etc.,  608 ;  Northern  Securities  Co.  v.  United 

Co.,  46  F^.  432, 12  LJI.A.  753;  Gibbs  States,  193  U.  8.  197,  24  S.  Ct.  436, 

V.  McNeeley,  118  Fed.  120,  55  C.  C.  48  U.  S.  (L.  ed.)  679;  Swift  v.  United 

A.  70,  60  LJI.A.  152;  Jayne  v.  Loder,  States,  196  U.  S.  375,  25  8.  Ct.  276, 

149  Fed.  21,  78  C.  C.  A.  653,  9  Ann.  49  U.  S.  (L.  ed.)  518;  Watera-Pieree 

Cas.  294  and  note,  7  L.RA.(N.S.)  Oil  Co.  v.  State,  212  U.  S.  86.  29  S. 

984  and  note:  Wheeler-Stinzel  Co.  t.  Ct.  220,  53  U.  S.  (L.  ed.)  417. 

National  Window  Glass  Jobbers'  AsB'n,  Notes:  10  L.R.A.(N.S.)  271;  2  Amu 

152  Fed.  864,  81  C.  C.  A.  658,  10  Caa.  957,  959. 

L.R.A.(N.S.)  972:  Arkansas  Broker-  And  see  aopra,  par.  22  et  sea. 

age  Co.  T.  Ihum,  173  Fed.  889,  «7  C.  « 
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«  virtual  monopcdy  oi  interstate  trade  in  a  given  commodity  is  dearly 
forl»dden  by  the  act  And  a  business  device  by  which  a  considerable 
number  of  competing  corporations  are  welded  into  a  single  corporate 
entity  which  controls  practically  all  the  commerce  of  the  country  in 
a  pturticular  branch  required  for  the  economical  production  of  a  neces- 
sity of  mankind  is  such  monopoly.*  Trade  and  commerce  are 
"monopolized"  within  the  meaning  of  the  federal  statute,  when,  as 
a  result  of  efforts  to  that  end,  such  power  is  obtained  that  a  few 
persons  acting  togethw  can  control  raies  or  prices.  It  is  not  neces^ 
aary  that  the  power  thus  obtained  should  be  exercised.'  A  combinar 
tioo  of  manufacturers  to  limit  competition  and  control  trade  and 
prices  in  a  large  number  of  states  is  not  l^al  because  the  restraint 
is  only  partial  and  limited  in  territory,  and  does  not  make  a  complete 
monopoly,  but  is  tempered  by  fear  of  competition,  and  aifecte  only 
a  part  of  the  price.*  An  assodation  of  producers  in  one  state  and 
dealers  in  their  product  located  in  another  state,  with  an  agreement 
among  themselves  Axing  the  price  of  the  product  and  prohibiting 
sales  to  persona  not  membeis,  is  a  monopoly  in  violation  of  the 
atatute,  since,  in  making  the  agreement,  the  transportation  of  the 
commodity  from  one  state  to  another  was  a  necessary  incident  to, 
and  an  element  in,  the  arrangement,  the  wcecution  of  which  would 
have  been  impossible  without  it*  Upon  similar  principles,  a  combi- 
nation of  manufacturers  in  different  states  to  regulate  s^es  and  prices 
of  their  commodities  in  a  large  numbw  of  states  in  which  it  was  their 
invariable  costom  to  bid  for  the  contracts  and  deliver  the  goods  at 
the  home  of  the  buyer  is  an  illegal  combination  in  restraint  of  inter- 
state trade.  The  culpability  of  a  party  to  a  combination  of  manu- 
facture and  jobbers  which  accomplishes  a  restraint  of  trade  con- 
demned by  the  Sherman  Antitrust  Act  is  not  removed  because  it 
was  restricted  in  less  degree  than  the  otiier  jobberB,  enjoying  a  cer- 
tain freedom  of  oonq>etition  to  meet  local  eonditions.'* 

«.  United  Shoe  Uadnatry  Co.  w.  dov  Qlaaa  Jobbers' Aas'n,  162  Fed.  864, 
1a  ChapeUe,  212  Mase.  467,  99  N.  E.  81  C.  C.  A.  658,  10  L.R.A.(N.S.)  972. 
289,  Ann.  Gas.  1913D  715.  See  sapn.     Note:  2  Ann.  Cas.  957. 


7.  Note:  Ann.  Cm.  1912D  769,  770.  ed  States,  175  U.  S.  211,  20  S.  Ct. 

8.  United  States  v.  Addyston  Pipe,  96,  44  U.  S.  (L.  ed.)  136;  Chattanoogra 
«tc.,  Co.,  85  Fed.  271,  54  U.  S.  App.  Foundry,  etc..  Worts  v.  Atlanta,  203 
723,  29  C.  C.  A.  141,  46  L.B.A.  132,  U.  S.  390,  27  8.  Ct  65,  51  U.  S.  (I* 
affirmed  175  U.  S.  211,  29  S.  Ct.  96,  ed.)  241;  United  States  v.  Addyston 
44  U.  S.  (L.  ed.)  136.    See  supra,  Pipe,  etc.,  Co.,  85  Fed,  271,  54  U.  S. 


9.  United  States  t.  JeUico  Mountain  122. 

Coal,  etc.,  Co.,  4fl  Fed.  432,  12  L.R.A.  Notes:  64  LJI.A.  707;  B)  L.R.A. 

753;  United  States  v.  Addyston  Pipe,  (N.S.)  272. 

«ec,  Co.,  85  Fed.  271,  54  U.  S.  App.  11.  Standard  Sanitary  Mfg.  Co.  v. 

723,  29  C.  C.  A.  141,  46  L.R.A.  122;  United  States,  226  U.  S.  20,  33  S.  Cu 

'Wheeler-Stensel  Co.  v..Na£hvMil  Win-  9,  57  U.  S.  (L.  ed.)  107. 


par.  18. 


10.  Addyston  Pipe,  etc.,  Co.  t.  Unit* 


par.  19  et  seq. 


App.  723,  29  C.  C.  A.  141,  46  L.B.A. 
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44.  Combinations  and  Transactions  Hot  within  Prohibition  of 

Act — A  person  engaged  in  eommeroe  among  the  states  may  lawfully 

select  his  customers,  and  sell  only  to  those  who  do  not  buy  or  sell 
the  wares  of  his  competitors,  and  such  a  restriction  of  his  own  t^ade 
by  a  manufacturer  or  merchant  and  his  employees  is  not  prohibited 
by  the  federal  statute.^'  And  an  asBOciation  formed  by  iiie  jobbers 
of  a  locality  for  the  purpose  of  purdtiasing  and  dis^buting  to  the 
members  of  the  association  the  commodities  dealt  in  by  them  is  not 
illegal.**  Nor  is  a  contract  to  buy  for  a  specified  period  all  of  a 
certain  product  which  the  purchaser  may  use,  from  persons  control- 
ling the  greater  part  of  such  product,  the  purchaser  to  receive  a 
rebate,  but  no  res^aint  being  placed  on  the  price  at  which  the  product 
may  be  sold,  a  combination  in  restraint  of  trade  which  the  statute 
prohibits.^*  An  f^reement  among  persons  engaged  in  the  common 
business,  as  yard  traders,  oi  buying  at  a  city  stock  yard  cattle  which 
came  from  different  states,  that  they  will  form  an  assoi^tion  for 
the  better  conduct  of  their  business,  and  that  they  will  not  transact 
business  with  other  yard  traders  who  are  not  members,  or  buy  cattle 
from  those  who  also  sell  to  yard  traders  who  ore  not  members  of 
the  association,  is  not  a  violation  of  the  act  because,  if  it  be  con- 
ceded that  the  members  are  engaged  in  interstate  commerce,  yet  the 
agroement  as  evidenced  by  the  by-laws  is  not  one  in  restraint  of  that 
trade,  nor  is  there  any^  combination  to  monopolize  or  att^npt  to 
monopolize  such  trade  within  the  meaiung  of  the  act*'  A  "monop- 
oly" in  the  sense  in  which  the  term  is  employed  by  the  statute  does 
not  mean  merely  the  complete  occupation  of  a  certain  field  where 
the  occupation  does  not  unfairly  exclude  other  competitors.  The 
fact  that  a  certain  person  is  the  only  dealer  in  certain  goods  may 
be  entirely  consistent  with  a  free  and  unlimited  opportunity  to  every 
other  person  to  deal  in  the  same  goods,  and  the  law  of  jntqwr  d«nand 
and  supply  may  result  in  but  one  source  from  which  certain  thin^i 
can  be  secured,  without  thereby  rendering  the  peamon  supplying  these 
goods  liable  to  the  accusation  of  iUegaUy  maintaining  ft  monopoly.^*- 

CombinaiionK  of  Carriera 

45.  GeneraL — Railroad  carriers  engaged  in  interstate  or  inter- 
national trade  or  commerce  are  embraced  by  the  Sherman  Antitrust 
Act;  and  every  contract,  combination  or  conspiracy  which  would 

12.  Whitwell     Ctmtinenta]  Tobaeeo      See  infm,  par.  108. 

Co.,  126  Fed.  454,  60  C.  C.  A.  290,  14.  Note:  2  Ann.  Gas.  058.  Bofr 

64  LJIA.  688  and  note.    See  in£ni,  mfrz,  par.  lOfl. 

par.  116  et  seq.  16.  Anderson  v.  United  States,  171 

13.  Arkansas  Brokerage  Co.  v.Donn,  V.  8.  604^  19  S.  Ct  60,  43  U.  S.  (U 
173  Fed.  899,  97  C.  C.  A  464.  35  ed.)  300.  See  npia,  par.  42;  infm^ 
LJl.A.(N.8.)  464.  par.  160. 

Note:  Ann.  Caa.  1912D  768.  16.  Note:  Aul  Cbs.  191S£D  766,  769. 
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extinguish  competition  between  o^rwiae  competing  railroada  engaged 
in  interstate  trade  or  corameroe,  and  which  would  in  that  way  restrain 
such  trade  or  oommerce,  is  made;  illegal  by  suc&  act^'  It  is  the 
combination  of  those  large  and  powerful  corporations,  covering  vast 
aectiona  of  territory,  and  infloMicing  trade  throughout  the  whole  extent 
thereof,  and  acting  as  one  body  in  all  matters  over  which  the  com- 
bination extends,  that  constitutes  the  evil,  and  in  regard  to  which, 
ao  far  aa  the  oombination  operates  upon  and  restrains  interstate  com- 
merce, CongresB  has  power  to  l^pshrte  and  to  prohibit**  An  agree- 
ment of  railraad  companies  which  directly  and  e'ffeotually  prevents 
competition  is,  undw  the  f^tatute,  in  restraint  of  trade,  notwithstanding 
the  possibility  that  a  restraint  of  trade  might  also  follow  unrestricted 
eiHttpetition,  which  mi^t  destroy  weaker  roads  and  give  the  survivor 
power  to  raise  rates.**  Nor  does  it  make  any  difference  that  rotes 
for  the  time  being  may  not  be  raised  and  much  money  be  spent  in 
improvements  after  the  combination  is  effected.  It  is  the  scope  of 
such  combinations  and  their  power  to  suppress  or  stifle  competition 
or  create  monopoly  which  determines  the  applicability  of  the  act** 
Competsng  and  nonconnecting  railroads  are  not  authorieed  by  the 
Interstate  Commerce  Act  to  agree  to  maintain  rates  and  curb  c(»npe- 
tition.*  But  a  oombination  of  railroads  that  are  not  independent 
and  substantial  oompetitffln  is  not  unlawful  under  the  Shuvnan  act* 

17.  United  Btata  v.  Txins-Missorim  K.  W.  139,  113  A.  S.  B.  661;  8tet«  t. 

E^ht  Am%  166  D.  S.  290,  17  S.  Duluth  Board  of  Trade,  107  Minn.  506, 

Ct.  540,  41  U.  S.  ih.  ed.)  1007,  re-  121  N.  W.  395,  23  L.R.A.(N.B.)  1260. 

versing  58  Fed.  58, 19  U.  S.  App.  36,  18.  United   States  v.  Joint-Traffic 

7  C.  C.  A.  15,  24  L.R.A.  78,  reversed  Ass'n,  171  U.  S.  606,  19  S.  Ct  25, 

on  anotbor  point  in  166  U.  S.  290, 17  8.  43  U.  S.  (L.  ed.)  259;  Unittfd  States 

Ct.  540,  41  n.  S.  (li.  «d.)  1007;  Unit-  v.  Union  Pae.  R.  Co.,  226  U.  S.  61, 

ed  Stat«B  T.  Joivt-TrafBo  Ass'n,  171  33  S.  Ct.  53,  67  U.  S.  (L.  ed.)  124. 

V.  S.  606,  19  8.  Ct  25,  43  U.  8.  (L.  19.  United  States  v.  Joint-Traffic 

ed.)  259;  Northern  Seenritiea  Co.  v.  Ass'n,  171  U.  S.  505,  U  S.  Ct  26,  43 

United  States,  193  U.  S.  197,  24  B.  Ct  U.  S.  (L.  ed.)  269. 

438,  48  U.  B.  (L.  fld.)  .e79;  Hnzximan  20.  Feanall  v.  Oreat  Nortiiem  B. 

Northan  SecuritieB  Co.,  197  U.  S.  Co.,  161  V.  S.  646,  16  S.  Ct  705,  40 

244,  26  S,  Ct.  293,  48  U.  8.  (U  ed.)  U.  S.  (L.  ed.)  838;  United  States  v. 

739;  United  States  v.  St  Louis  Ter-  Joint-Traffic  Ass'n,  171  U.  S.  506,  19 

ininal  R.  Co.,  224  U.  8.  383,  32  S.  Ct  S.  Ct.  26,  43  U.  8.  (U  ed.)  259; 

507,  56  U.  8.  (li.  ed.)  810;  United  United  States  v.  Union  Pac.  B.  Co., 

States  V.  Union  Pae.  B.  Co.,  226  V.  226  U.  S.  61,  tS  a  Ct  53,  67  U.  S. 

S.  61,  33  S.  Ct  53,  57  U.  S.  (L.  ed.)  (L.  ed.)  124 

124;  United  States  v.  Reading  Co.,  1.  United  States  r.  Trana^igBoari 

226  U.  8.  324,  33  S.  Ct.  90,  57  U.  8.  Freight  Ass'n,  166  U.  S.  290,  17  8. 

(L.  ed.)  243;  United  States  v.  Union  Ct.  540,  41  U.  S.  (L.  ed.)  1007  (re- 

Pae.  R.  Co.,  226  U.  S.  470,  33  8.  Ct  versing  58  Fed.  58,  10  U.  S.  App.  36, 

162,  57  U.  S.  (L.  ed.)  306;  United  7  C.  C.  A.  15,  24  LR-A.  73);  United 

States  V.  Delaware,  etc.,  R.  Co.,  238  States  v.  Joint-Trafflo  Ass'n,  171  U.  S. 

U.  S.  516.  35  S.  Ct.  873,  39  U.  8.  (h.  505,  19  8.  Ct  25,  43  U.  S.  (L.  ed.) 

■ed.)  im-.  White  Star  Une  v.  Star  259. 

lice  of  Steamers,  141  J£lch.  604,  105  2.  Note:  Ann.  Cas.  1912D  76& 
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46.  Agreements  to  Fix  Rates. — Gongrese,  in  the  exercise  of  it» 
right  to  r^ulate  commerce  among  the  seroral  states  or  otherwise^ 
has  the  power  to  prohibit,  as  in  restaraint  of  interstate  commerce,  a 
contract  or  combination  between  c<Knpetuig  railroad  C(^rporafcion» 
entered  into  and  formbd  for  the  purpose  of  estaUishing  and  main* 
taining  interstate  rates  and  fares  for  the  tran^ortation  of  freight  and 
passengers  on  any  of  the  railroads  parties  to  the  contract  or  combina* 
tion,  even  though  the  rates  and  fares  thus  established  are  reasonable. 
The  prohibition  of  such  contracts  may  in  the  judgment  of  Congress 
be  one  of  the  reasonable  necessities  for  the  proper  r^;ulation  of  com- 
merce, and  Congress  is  the  judge  of  such  necessity  and  propriety^ 
unless,  in  case  of  a  possible  gross  perversion  of  the  principle,  the 
courts  mig^t  be  applied  to  for  relief.*  The  ri^t  of  a  railroad  com- 
pany to  charge  reasonable  rates  does  not  include  the  right  to  enter 
into  a  combination  with  competing  roads  to  maintain  reasonable  rates. 
An  agreement  through  ft  joint  committee  of  railroad  companies  for 
the  purpose  of  mutual  protection  by  establishing  and  maintaining 
reasonable  rates,  rules,  and  regulations  on  all  eompetiti've  state  and 
interstate  freight  traffic,  both  through  and  local,  is  by  its  necessary 
effect  an  agreement  to  restrain  trade  or  commerce  within  the  mean- 
ing of  the  Sherman  act,  no  matter  what  the  intent  was  on  the  part 
of  those  who  signed  it  The  agreement  affects  interstate  commerce 
by  destroying  competition  and  by  maintaining  rates  above  what  com- 
petition might  produce.*  The  right  of  a  railroad  company  in  a 
joint  traffic  association  to  deviate  from  the  rates  prescribed,  provided 
it  acts  on  a  resolution  of  its  board  of  directors  and  serves  a  copy 
thereof  on  the  managers  of  the  association,  who,  upon  its  receipt,  are 
Inquired  to  "act  prompUy  for  the  protection  of  the  parties  hereto,'^ 
does  not  relieve  the  association  from  condemnntion  as  an  illegal 
restraint  of  competition,  as  the  privilege  of  deviating  from  the  rates 
would  be  exercised  upon  pain  of  a  war  of  competition  against  it  by 
the  whole  association.*  So  an  agreement  is  illegal  whereby  corpora- 
tions owning  steamships  plying  between  points  in  different  states 
enter  into  an  agreement  by  which  the  earning  of  the  respective  cor- 
porations are  pooled  and  divided  proportionally,  the  manifest  purpose 
of  which  is  to  create  a  monopoly  of  freight  and  passenger  traffic* 

3.  United  SUt«8  V.  Joint-TralBe  171  U.  S.  505,  19  S.  Gt  26,  43  U.  S. 
Ass'n,  171  U.  S.  505,  19  8.  Ct      43  (L.  ed.)  259. 

IT.  S.  (L.  ed.)  259.  Note:  9  Ann.  Cas.  300  et  seq. 

4.  United  States  v.  Trans-Missonri  5.  United  States  v.  Joint-Traffle 
Freight  Ass'n,  166  U.  S.  290,  17  S.  Ass'n,  171  V.  505,  19  S.  Ct  25,  4S 
Ct.  540,  41  U.  S.  (L.  ed.)  1007  (re-  U.  S.  (L.  ed.)  259. 

versing  58  Fed.  58,  19  U.  S.  App.  36,      Note;  9  Ann.  Cas.  300.  ' 
7  C.  C.  A.  15,  34  L.R.A.  73,  reversed      6.  White  Star  Line  v.  Star  Une  of 
on  another  point  in  166  V.  S.  290,  17  Steamera,  141  Mich.  604,  105  N.  W. 
S.  Ct  540,  41  U.  S.  (L.  ed.)  1007;  135,  113  A.  S.  B.  551. 
United  StatM  v.  Joint-Traffle  Ass'n,     Note:  9  Ann.  Cas.  30«  30]   t  seq. 
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And  an  agreement  between  connecting  railway  and  ateazndhip  car* 
rier?  and  a  wharfage  company  to  establish  a  through  route  and  joint 
rates  for  transportation  between  certain  points,  to  refuse  to  make 
such  arrang^entfi  with  other  connecting  carriers,  and  to  chai^  high 
local  ratee  and  discriminating  wharfage  chaises,  all  with  the  intent 
and  result  of  eliminating  all  competition,  violates  the*  prohibitions 
of  the  act.'  But  it  has  been  held  that  the  sale  of  a  vessel  engaged  to 
a  limited  extent  in  interstate  commerce,  with  the  understanding  that 
the  vendors  shall  not  engage  in  business  for  a  specified  time,  and  that 
the  vendees  shall  maintain  certain  freight  rates  between  certain  points 
in  the  same  state,  h  not  a  violation  of  the  statute,  in  that  it  is  an 
attempt  to  gain  control  of  commerce,  especially  when  the  sale  is  not 
consummated  with  this  purpose  in  view.^  And  it  has  been  decided 
that  an  agreement  entered  into  by  certain  railroad  companies  to 
make  low-rate  tickets  nontransferable  is  not  illegal  within  the  statute^ 
when  there  is  no  attempt  to  prevent  competition  among  the  carriers 
as  to  the  reduced  rate,  and  liie  only  purpose  of  the  agreement  is  to 
maintain  the  legal  rote  of  fare  as  to  persons  not  purchasing  the  low- 
rate  tickets .•  A  combination  to  secure  lees  than  lawful  freight  rates,, 
entered  into  by  independent  dealers  in  a  commodity  with  the  intent 
to  monopolize  commerce  therein  among  the  states,  is  illegal.^* 

47.  Acquisitioii  of  Dominating  Stock  Interest  in  Other  Railroadt.— 
A  combination  which  plaoes  railroads  engaged  in  interstate  commerce 
in  such  a  relation  as  to  create  a  single  domiiuiting  control  in  one 
corporation  wherry  natural  and  existing  competition  in  interstate 
commerce  is  undnly  restricted  6r  suppr^sed  constitutes  a  restraint 
of  interstate  commerce  forbidden  by  the  Sherman  Antitrust  Act. 
Thus,  the  consolidation  of  two  gr^  competing  railroad  systems 
engaged  in  interstate  commerce  by  a  transfer  to  one  of  a  dominating 
stock  interest  in  the  other  creates  a  combination  which  restrains  inter* 
state  commerce  within  the  meaning  of  the  statute,  because,  in  destroy- 
ing  or  greatly  abridging  the  free  operation  of  competition  thereto- 
fwe  existing,  it  tends  to  higher  rates."  And  a  combination  by 
stockholders  in  two  competing  interstate  railway  companies  to  form 
a  stock  holding  ^-orporation  which  should  acquire,  in  exchange  for 
its  own  capital  stock,  a  controlling  intCirest  in  the  capital  stock  of 
each  of  such  railway  companies  likewise  violates  the  act.  That  the 
purchase  in  either  case  was  legal  in  the  state  where  made,  and  within 

7.  United  States  v.  Pacifle,  ete.,  Rv.,  .10.  Swift  v.  United  States,  196  V. 
etc.,  Co.,  228  V.  S.  87,  33  8.  Ot  443,  S.  376,  25  S.  Ct  276,  49  U.  S.  (L.  ed.) 
fiT  U.  S.  (L.  ed.)  742.  618. 

8.  Cincianati.  etc.,  R.  Co.  v.  Bav,  11.  United  States  v.  Union  Pac.  R. 
200  U.  S.  179,  26  8.  Ct  208,  60  U.  Co.,  226  U.  S.  «1,  33  S.  Ct.  53,  57  U. 

^  S.  (L.  ed.)  428.  8.   (L.  ed.)   124;  United  States  v. 

Note:  Ann.  GaSi  15021)  768.  Union  Pae.  B.-COw,  226  U.  S.  470,  33 

9.  Note:  9  Amu  Oaa.  300.  Ct  16%  67  U.  S.  <U  ed.)  806; 
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corporate  powers  conferred  by  state  uithority,  constitutes  no  defense, 
if  it  contravenes  the  provisions  of  the  antitrust  act,  enacted  by  Con* 
gress  in  the  exercise  of  supreme  authority  over  interatate  coinnierve.^' 
But  upon  dissolution  of  the  unlawful  combination,  the  dominating 
railroad  may  be  permitted  to  retain  a  connection  with  another  road 
to  effect  a  continuous  transcontinental  route  over  the.  lines  of  both.** 
It  has  been  held  that  there  is  nothing  objectionable  in  two  existing 
separate  and  independent  railroad  corporations,  each  of  which  con- 
tinues its. individual  identity,  organization^  and  control,  subscribing 
for  ihe  cc^ital  stock  of  a  newly  created  corporation  and  thereby  aiding 
in  building  a  railroad  which  opms  and  serves  additional  territory.^' 
But  the  statute  is  violated  by  a  combination  of  carriers  to  defeat  the 
construction  of  a  projected  independent  railway  company  by  acqui- 
sition of  its  stock.^' 

48.  Combiaatioa  of  Tenniaal  Systems^The  mere  eombiniog  of 
several  independent  railway  terminal  systems  of  a  great  city  where 
many  railroad  systems  center  is  not,  under  all  circumstances  and 
conditions,  a  combination  in  restraint  of  trade  or  commerce.  Whether 
it  is  a  facility  in  aid  of  interstate  commerce  or  an  unreasonable  re- 
strainf  forbidden  by  the  adt  of  Congress  will  dep«ad  upon  the  intent 
inferable  from  the  extent  of  the  control  thi^eby  secured  over  instru- 
mentdities  which  siich  commerce  is  under  compulsion  to  use,  the 
method  by  which  such  control  has  heen  brought  about,  and  the  man- 
ner in  which  that  control  has  been  exerted.  Undoubtedly  tiiere  may 
be  conditions  which  will  bring  such  a  oombination  under  the  pro- 
hibition of  the  act.  Thus  when  l^e  inherent  conditions  are  such 
as  to  prohibit  any  other  reasonable  means  of  entering  tiie  city,  the 
combination  of  every  such  facility  under  the  exclusive  ownership 
and  control  of  less  than  all  of  the  companies  under  compulsion  to 
use  than  is  illegal.**  Belief  may  be  granted  in  such  case  by  decreeing 
such  a  modification  of  the  agreement  between  the  t«>minal  company 
and  the  proprietary  companies  as  shall  constitute  the  former  the  bona 
fide  agent  and  servant  of  every  railroad  line  which  shall  use  its 
fadUties,  and  an  inhibition  of  arbitrary  and  unjust  methods  of 

United  States  v.  Reading  Co.,  326  U.  Co..  226  U.  S.  61,  33  S.  Ct  68,  57  U. 

S.  324,  38  S.  Ct.  90,  57  U.  S.  (L.  ed.)  S.  (L.  ed.)  124. 

243.  14.  Note":  Ann.  Cm.  1912D  768. 

12,  Northern  Securities  Co.  v.  Unit-  15.  United  States  v.  Reading  Co., 

ed  States,  193  U.  S.  197,  24  S.  Ct  436,  226  U.  S.  324,  33  S.  Ct  90,  57  U.  S. 

48  U.-S.  (L.  ed.)  679;  Harrimaa  v.  (L.  ed.)  243. 

NorOiem  Securities  06.,  197  U.  8.  16.  United  States  v.  6t  Louis  Ter- 

344,  25  S.  Ct  493,  49  U.  S.  (L.  ed.)  minai  R.  Ass'n,  224  U.  S.  383,  32  8. 

789;  United  States  v.  Union  Pac  R.  Ct.  507.  56  U.  S.  (L.  ed.)  810,  236  U. 

Co.,  226  U.  S.  61,  33  S.  Ct  53,  57  S.  194,  35  S.  Ct  408,  59  U.  S.  (L. 

U.  S.  (L^  ed.)  124.  ed.)  535;  United  States  v.  Reading  Co., 

Note:  04  L.B.A.  717.  226  U.  8.  324,  33  S.  Ct.  90,  57  U.  S. 

IS.  United  States  v.  Vnioii  Pac.  B.  fU  ed.)  24a 
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administratioii.*'  In  giving  effect  to  soch  decree,  however,  the  ri^t 
of  the  combination  to  carry  on,  in  connection  with  its  sfericfly  tenninal 

busineas,  such  transportation  business  as  raclusively  originates,  moves, 
and  terminates  on  its  o^n  lines  must  be  recognized.  And  the  court 
need  not  and  should  not  insert  in  Uie  decree  an  express  provision  abso- 
lutely controlling  or  regulating  for  the  future  the  charges  which 
the  terminal  company  may  make,  since  this  would  cause  the  decree 
to  be  repugnant  to  the  Interstate  Commerce  Act,  and  contrary  to  the 
exercise  by  the  state  auUiorities  of  their  power  over  charges  of  the 
terminal  company,  in  bo  far  as  the  jurisdiction  of  such  authorities 
may  extend." 

49.  Control  of  CommoditieB. — Combinations  among  Interstate  rail' 
roads  are  all  the  more  clearly  in  violation  of  the  Sherman  act  where 
their  purpose  is  to  monopolize  and  control  the  production  and  sale, 
as  w^  as  the  tnmsportation,  of  etaple  commodities  in  which  they 
have  an  interest.  Jn  accordance  with  this  rule,  carriers  possessing 
a  substantial  monopoly  of  ihe  transportation  facilities  between  the 
anthracite  deposits  in  a  certain  state  and  tide-water  distributing  points, 
and  also  controlling,  with  the  aid  of  tiieir  subsidiary  coal-mining  and 
selling  companies,  nearly  three  ■  fourths  of  fhe  annual  supply  of 
anthracite,  must  be  deemed  to  have  combined  to  restrain  interstate 
trade,  contrary  to  the  act,  where,  with  the  purpose  and  result  of 
defeating  the  construction  of  a  projected  independent  competing 
railway  line,  and  thus  preserving  their  existing  monopoly  of  trans- 
portation, they  purchased,  thi^ugh  another  corporation  whose  coital 
stock  they  first  acquired,  the  coal  properties  and  collieries  controlled 
by  certain  independent  coal  operators  who  were  the  chief  Bupportere 
of  the  projected  railway  enterprise,  although  the  acquimtion  of  sueb 
property,  considered  alone,  may  have  been  lawful  under  the  local 
law.  And  the  same  is  true  of  a  concerted  scheme  oi  soch  oarriers 
whereby  a  large  number  of  the  independent  coal  operators  were 
induced  to  enter  singly  into  uniform  perpetual  agreements  for  tiie 
sale  to  some  one  of  such  carriets.  or  its  sobsidiBry  coal  company,  of 
the  entire  output  of  their  several  mines  and  any  others  they  might 
thereafter  acquire,  at  a  preecribed  price,  the  necessary  result  being 
to  secure  to  the  carriers  the  control  at  tide-water  markets  of  the  sale 
of  a  large  part  of  the  independent  output**  Upon  similar  principles,, 
the  act  is  violated  by  a  contract  between  a  railway  company  owning 
antliracite  coal  mines  and  a  coal  company,  with  practically  identical 
stock  ownership  and  management,  by  which  the  railway  company 

17.  United  States  v.  St.  Ltrais  Ter-  minal  R.  Aas'ii,  236  XT.  B.  194,  36  S. 

minal  R.  Ass'n,  234  U.  S.  883,  32  S.  Ct.  408,  69  U,  B.  (L.  ed.)  535. 

Ct.  507,  56  U.  S.  (U  ecL)  610,  286  V.  19.  United  BtatM  t.  Reading  Co., 

8. 194,  35  S.  Ot  408,  '69  U.  S.  (L  ed.)  226  U.  S.  824,  33  &  Ct  90,  67  U.  B. 

635.   And  sM  ixSaLi  par.  66  «t  aeq.  (L.  ed.)  24a 


18.  United  States  v.  St  Louis  Ter- 
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sells  the  coal  at  the  mouth  of  ike  mines  to  the  coal  company  fmd 
instantly  regains  possession  as  carrier,  retaining  such  possession  until 
delivery  at  the  conclusion  of  the  interstate  transportation  to  the  coal 
nompwy,  which  subsequently  pays  therefor  at  the  contract  price.** 

Effect  on  Contrwta 

50.  Illegality  as  a  Defense  Generally. — The  defense  that  a  contract 

is  in  violation  of  the  Sherman  act  may  be  set  up  by  a  private  individual 
when  sued  thereon,  and,  if  proved,  constitutes  a  good  defense  to  the 
action,  as  the  act  makes  illegal  every  contract  violative  of  its  pro- 
visions.' Contracts  in  direct  aid  of  the  illegal  combination  amount- 
ing to  monopoly  of  trade  or  commerce  among  the  several  states  are 
likewise  void  and  unenforceahle,*  as  are  checks  given  as  part  of  the 
consideration  for  the  making  of  tlie  illegal  contract.*  Even  a  contract 
for  labor  and  skill  made  by  one  who  has  a  monopoly  of  one  branch 
•of  trade  and  is  on«  of  many  similar  contracts  with  individuals  enough 
to  constitute  a  practical  monopoly  of  skill  in  that  department  is 
void  under  the  Sherman  act  when  it.  constitutes  a  necessary  link  in 
a  chain  of  contracts  essential  to  the  maintenance  and  preservation 
of  a  monopoly  in  interstate  trade.* 

51.  Collateral  Contracts. — The  contracts  of  a  combination  or 
monopoly  violating  the  Sherman  act  which  do  not  have  a  direct 
and  immediate  effect  upon  interstate  commerce  are  binding  and 
enforceable,*  and  a  contract  that  is  invalid  in  so  far  as  it  affects 
business  carried  on  outside  of  the  stat6,  but  valid  under  state  law  so 
far  as  concerns  business  within  a  single  state,  may,  if  divisible,  be 
enforced  in  the  state  courts  with  reference  to  wholly  intrastate  busi- 
ness.* KoT  does  the  act  declare  illegal  or  void  any  sale  made  by  such 
combination,  or  by  its  agents,  of  property  it  acquired  or  which  came 
into  its  possession  for  the  purpose  of  being  sold,  such  property  not 

20.  United  Statei  t.  DeUwan,  etc,  Chapelle,  212  Mass.  467,  99  N.  £.  289, 

R.  Co.,  238  U.  S.  516,  36  S.  Ct.  873,  Ajm.  Cas.  1913D  715.   And  see  supra, 

59  U.  S.  (L.  ed.)  1438.  par.  17,  and  infra,  par.  69. 

1.  Bement  v.  National  Harrow  Co.,  3.  Getz  v.  Federal  Salt  Co.,  147  Cal. 
186  U.  S.  70,  22  S.  Ct.  747,  48  U.  S.  115,  81  Pac.  a6,  109  A.  S.  R.  114. 
{h.  ed.)  1058;  White  Star  Une  v.  4.  United  Shoe  Machinery  Co.  t. 
Star  Line  o£  Steamers,  141  Hicfa.  604,  Ia  ChapeUe,  212  Biass.  467,  99  N.  E. 
105  N.  W.  135,  113  A.  S.  E.  551;  289,  Ann.  Caa.  1913D  715. 
Monongahela  River  Consol.  Coal,  etc.,  6.  United  Shoe  Machinery  Co.  t. 
Co.  Jntte,  210  Pa.  St.  288,  59  Atl.  La  ChapeUe,  212  Mass.  467.  99  N.  E. 
1088,  105  A.  S.  R.  812,  2  Ann.  Cas.  289,  Ann.  Cas.  1913D  715.  And  see 
951;  Pocafaontas  Coke  Co,  v.  Pvwhattut  aapra,  par.  17. 

Coal,  etc.,  Co.,  60  W.  Va.  608,  56  S.  E.     6.  Monongah^  River  Consol.  Coal, 

264,  116  A.  S.  R.  901,  9  Aim.  Cas.  etc.,  Co.  v.  Jntte,  210  Pa.  St.  288,  59 

667, 10  L.R.A.(N.S.)  .268  and  note.  Atl.  1088,  105  A,  S.  B.  812,  2  Ann. 

Note :  64  L.R.A.  713.  Cas.  95L  And  saa  sapra,  par.  35. 

2,  United  Shoe  Machinery  Ca  t.  Ia   . 
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beiag  at  the  time  in  the  oourae  of  transportation  from  one'  state  to 

another  or  to  a  foreign  country.  So  the  formation  of  a  combination 
in  restraint  of  trade,  by  which  a  penalty  is  incurred  under  the  statute, 
does  not  preclude  the  company  ^ua  illegally  formed  or  a  member  of 
such  combination  from  reeovering  on  collateral  contracts  for  the 
purchase  price  of  goods  sold '  or  die  reasonable  price  of  services 
rendered.^  Admitting  the  right  of  an  individual,  as  a  means  of 
defense  to  a  sxtii  brought  against  him  on  his  individual  and  otherwise 
inherently  legal  contract,  to  assert  that  the  corporation  or  combina' 
tion  suing  had  no  legal  existence  in  contemplation  of  the  antitrust 
act  would  not  only  destroy  the  powers-  and  frustrate  the  remedies  pro- 
vided by  the  act,  but  would  lead  to  imjust  and  improper  results.*  But 
even  a  contract  for  the  sale  of  goods  will  not  be  eijiorced  if  the  result 
of  a  judgment  for  ^e  plaintiff  will  be  to  give  the  aid  of  the  court  in 
making  effective  the  illegal  agreements  that  constituted  the  for- 
bidden combination.  A  recovery  upon  an  account  for  goods  sold 
And  delivered  by  a  corporation  created  to  effectuate  a  combination 
of  wall  paper  manufacturers,  intended  and  having  the  effect  directly 
to  restrain  and  monopolize  trade  and  commerce,  in  violation  of  tJie^ 
Sherman  act  cannot  be  had  where  the  account  is  made  up,  within 
the  knowledge  of  both  buyer  and  seller,  with  direct  reference  to,  and 
in  execution  of,  the  agreements  whereby  the  illegal  combination  was 
founded.'*  And  it  has  been  held  that  one  of  several  railroad  compa- 
nies which  was  a  member  of  a  combination  in  violation  of  the  act  is 
precluded  thereby  from  bringing  an  action  in  equity  to  restrain  ticket 
brokers  or  scalpers  from  selling  the  return  tickets  of  such  railroad 
by  a  fraudulent  connivance  with  the  persons  of  whom  they  bought 
them  and  those  to  whom  they  sell  them.*^ 


52.  In  General.— A  violation  of  tiie  provisions  of  each  of  sections 

1,  2  and  3  of  the  Sherman  act  is  made  a  misdetaeanor,  punishable 
})y  a  fine  not  exceeding  9^,000  or  by  imprisonment  not  exceeding  one 

7.  Connolly  v.  Union  Sewer  Pipe  36  8.  Gt.  398,  50  U.  8.  (I*,  ed.)  520, 

•Co.,  1B4  U.  8.  540,  22  8.  Gt.  431.  46  Ann.  Gas.  916A  118. 

TT.  S.  (L.  ed.)  679;  D.  R.  Wilder  Mfg.  10.  Gontinental  Wall  Paper  Co.  v. 

'Co.  V.  Com  Produeta  BeAning  Co.,  236  Louis  Voight.  etc.,  Co.,  212  U.  S.  227, 

n.  S.  165,  35  S.  Ct  398,  5017.  8.  (L.  29  S.  Ct.  280,  63  U.  S.  (L.  ed.)  486; 

-ed.)  520,  Ann.  Gas.  1916A  IIS  and  D.  R.  Wilder  Ufg.  Co.  v.  Com  Prod- 


8.  The  Charles  G.  Wiswall,  86  Fed.  Gas.  1916A  118.  And  see  snpra,  par. 
671,  67  U.  8.  App.  179,  30  C.  G.  A.  17,  and  infia,  par.  170  et  seq. 

:339.  42  L.B.A.  85.  11.  Note:  64  L.R.A.  713. 

9.  D.  R.  Wilder  Ufg.  Co.  v.  Com     See  infra,  par.  171. 
Trodueta  ReOning  Go,  236  U.  8.  165, 
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year,  or  by  boUi  said  punishments,  in  the  discretion  of  the  court.  Of 
course,  a  criminal  prosecution  under  the  act  must  be  In  the  name  of 
the  United  States  and  in  a  court  of  the  United  States,  the  district 
attorney  who  conducts  the  prosecution  being  subject  to  the  direction 
of  the  Attorney  General  as  to  the  manner  in  which  his  duties  shall 
be  discharged."  There  is  no  such  vagueness  in  the  act  as  to  render 
it  inoperative  on  its  criminal  side,  because  only  such  contracts  and 
combinationB  are  within  the  act  as,  by  reason  of  int<«it)  or  of  the 
Inherent  nature  of  the  contemplated  acts,  prejudice  the  public  interests 
by  unduly  restaricting  competition,  or  unduly  obstructing  the  course 
of  trade.^'  Persons  engaging  in  a  conspiracy  which  necessarily  and 
directly  will  impede  and  burden  interstate  commerce  are  chargeable 
with  intending  that  result,  for  the  pu^KBee  of  a  prosecution  for 
criminal  conspiracy  under  the  Sherman  act'*  The  statute  punishes 
the  conspiracies  at  which  it  is  aimed  on  the  common  law  footing — 
that  ia  to  say,  it  does  not  malce  the  doing  of  any  act  other  than  the 
act  of  conspiring  a  condition  of  liability.'^  A  conspiracy  to  restrain 
or  monopolize  interstate  trade  by  obtaining  control  of  a  competitor 
through  a  pledge  of  the  majority  of  its  stock  to  secure  a  loan  to  a 
stockholder,  and  then  voting  to  "suspend  business  until  further  order 
of  the  board  of  directors,  continues,  so  far  as  the  statute  of  limitations 
is  concerned,  so  long  as  any  furtbw  action  is  taken  in  furtherance 
of  the  conspiracy.  In  such  case,  therefore,  a  special  plea  of  limitations 
is  not  good  ^though  the  conspiracy  is  alleged  to  have  been  formed  on 
a  specified  date,  which  was  more  than  three  years  before  the  finding 
of  tiie  indictment,  where  such  indictment,  consistently  with  the  other 
facts,  allegee  that  the  conspiracy  continued  to  the  date  of  its  pre- 
sentment.** A  criminal  proceeding  to  punish  violations  of  the  anti- 
trust act  and  suits  in  equity  to  restrain  such  violations  may  be  brought 
simultaneously  or  successively." 

53.  Indictment;  Instructions. — An  indictment  for  a  conspiracy  to 
violate  the  j^erman  Antitrost  Act  should  state'  all  the  facts  and  cir- 
cumstances which  go  to  make  up  tibe  offense  charged  with  sufficient 
particuliuity  to  bring  it  within  the  meaoing  of  the  statute,  and  an 
indictment  which  simply  follovra  the  language  of  the  statute  is  insuffi- 
cirat'^  It  has  been  held,  however,  that  an  indictmrat  which  charges 
the  offense  in  the  language  of  the  statute  and  doee  not  fully  state  ite 

12.  Minnesota  v.  Northern  SeenritieB  16.  Nash  v.  United  States,  229  U. 
Co.,  194  U.  S.  48,  24  S.  Ct  698,  48  S.  373,  33  S.  Ct.  780,  57  U.  S.  (L.  ed.) 
U.  S.  (L..ed.)  870.  1282. 

18.  Nash  T.  United  SUtes,  229  U.  16.  United  Stetes  v.  Kissel,  218  U. 
S.  373,  33  S.  Ct.  780,  57  U.  S.  (I*  S.  601,  31  S.  Ct.  124,  54  U.  8.  (L. 
ed.)  1232.    See  supra,  par.  41.  ed.)  1168. 

14.  United  States  v.  Patten,  226  U.      17.  Standard  Sanitary  Hfg.  Co.  t. 
S.  525,  33  S.  Ct.  141,  57  U.  S.  (L.  ed.)  United  States.  226  U.  S.  20,  33  S.  CL 
333,  44  L.RJl.(N.S.)  325.  See  supra,  9,  57  U.  S.  (L.  ed.)  107. 
par.  33.  18.  Note:  64  L.R.A.  715  et  aeq. 
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pmposee  and  objects  until  nSiet  the  overt  acts  are  described,  although 
not  direct  and  certain  in  some  of  its  allegatioDs,  is  not  invsJid.**  No 
overt  act  need  be  alleged  in  an  indictment  charging  a  conspiracy  to 
restrain  or  monopolize  interstate  trade  or  oommerce,***  and  some  cases 
hold  that  the  means  by  whi<^  the  combination  or  conspiracy  was  to 
be  aocomplighed  need  not  be  ciiarged  in  the  indictment^  Other 
authctrities,  however,  declare  that  not  only  must  the  means  be  shown, 
but  also  that  it  is  not  sufficient  to  allege  them  in  general  language ; 
and  that  if  it  is  claimed  that  tiie  means  used  are  illegal,  enou^  must 
be  set  out  to  enable  tibe  court  to  see  that  they  are  so,  and  to  enaUe 
tiie  defense  properly  to  prepare  to  meet  the  charge  made  against  it.* 
In  one  count  of  the  indictment  there  may  be  a  charge  of  an  unlaw- 
ful contract,  and  in  another  a  charge  of  an  unlawful  combination  or 
G(«kspiracy ;  but  the  two  cannot  be  declared  upon  as  synonymous  terms, 
and  charged  in  a  single  count  It  has  bem  held,  however,  that  charg- 
ing a  contract  as  an  overt  act  in  furtherance  of  a  combination  or 
conspiracy  in  violation  of  the  act  does  not  charge  a  separate  offense 
so  as  to  invalidate  the  indictment  for  the  comb^ation  or  conspiracy 
for  dnpjidty.  Not  is  a  count  void  for  duplicity  in  <dia^ing  a  com- 
bination in  form  of  a  trust  in  restraint  of  trade  and  a  conspiracy  in 
restraint  of  trade.*  Instructing  the  jury  to  consider  all  the  means 
charged  in  an  indictment  for  conspiring  to  restrain  or  monopolize 
interstate  <»r  foreign  commerce,  and  to  find  a  verdict  of  guilty  on  any 
one  of  them,  without  calling  the  jury's  attention  in  this  conneotion  to 
tiie  fact  that  some  of  the  charf^es  had  been  abandoned,  ia  revetfflble 
error,  especially  where  one  of  the  means  cdleged,  taken  by  itself, 
shows  only  chealing,  and  could  not  warrant  a  finding  of  tiie  con- 
spiracy with  which  the  defendants  were  charged.'  But  error  in 
directing  a  verdict  in  favor  of  a  corporation  charged  with  violatdon 
of  the  Sherman  act  will  not  nullify  a  conviction  of  one  of  its  officers 
and  stockholders  who  simply  aclod  as  such,  so  that  he  could  not  be 
piilty  and  the  corporation  innocent.' 

54.  Forfeitures.— "The  Shennan  act  provides,  in  section  6,  that 
any  property  owned  under  any  contract  or  by  any  combination  or 
pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  men- 
tioned in  section  one  of  this  act,  and  being  in  the  course  of  transporta- 
tion from  one  state  to  another,  or  to  a  fordga  country,  shall  be  for- 

19.  Tribohrt  v.  United  SUtn,  11  g:en6ra%,  Oohspduot,  vol.  6,  p.  1061 

AnE.436,  96Pae.85, 16UR^.(K.S.)  et  seq. 

223.  S.  Trifaolet  v.  UDtted  States,  U  Axia 

SO.'Kaah  v.  Unitad  StatM,  229  U.  436,  95  Pae.  86,  16  L.R.A.(N.S.)  223. 

S.  373,  33  8.  CL  780,  67  U.  S.  (L.  4.  Nash  v.  United  States,  229  U.  8. 

ed.)  1232.  373,  33  8.  Ct  780,  57  U.  S.  (L.  ed.) 

1.  Thbolet  V.  United  St«tes,  11  Ariz.  1232. 

43fi,  96  Pac.  86,  16  LA.A.(N.S.)  223.  6.  Tribolet  v.  United  dtat«k  11  Aris. 

&  Note:  64  L.R.A.  716.  And  we  436,  96  Paa.  86,  16  L.R^(K3.}  223. 
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feited  to  the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  tboee  provided  by  law  for  the  forfeiture,  seizure, 
and  condemnation  of  property  imported  into  the  United  States  con- 
trary to  law."  *  The  forfeiture  here  provided  for  cannot,  however, 
be  enforced  in  a  proceeding  in  equity  Ivought  by  the  United  States 
to  restrain  the  further  activities  of  an  unlawful  comhination.  A  pro- 
ceeding for  such  forfeiture  involves  a  trial  by  jury.' 

55.  Immunity  of  Witnesses. — The  Act  of  Congress  of  February  25, 
1903,  making  appropriations  for  the  enforo^ent  of  the  luteietate 
Commerce  and  Antitrust  Acts,  ptrovidee  that  "No  person  shall  be 
prosecuted  or  be  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  timisaction,  matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence,  documentary  or  otherwise,  in  any 
proceeding,  suit,  or  furosecution  under  said  acts;  provided  further, 
that  no  person  so  testifying  shall  be  exempt  from  prosecution  or 
punishment  for  perjury  committed  in  so  testifying."  By  the  amend- 
ment of  June  30,  1906,  c.  3920,  34  Stat.  798,  immunity  under  the 
foregoing  and  other  provisionis  "shall  extend  only  to  a  natural  person 
who,  in  obedience  to  a  subpcena,  gives  testimony  under  oath  or  pro- 
duces evidence,  documentary  or  otherwise,  under  oath."  The  obvious 
purpose  of  the  statute  is  to  make  evidence  available  and  compulsory 
that  otherwise  could  not  be  got.  It  offers  no  gratuity  to  crime,  and 
should  be  construed,  so  far  aa  its  words  fairly  allow  the  construction, 
as  coterminous  with  what  otherwise  would  have  been  the  privilege 
of  the  person  concerned."  Evidence  given  by  a  witness  in  an  invest!- 
gation  under  the  antitrust  act  afifords  the  witness  no  immunity  from 
prosecution  under  sudi  where  the  evidence  given  in  the  former  investi- 
gation does  not  relate  to  or  concern  in  any  manner  the  specific  charge 
against  him.*  The  right  of  a  witness  to  claim  his  privilege  against 
self-incrimination,  afforded  by  the  fifth  amendment  to  the  federal 
constitution,  when  examined  concerning  an  alleged  violation  of  the 
antitrust  act  is  taken  away  by  the  above  statute,  which  furnishes  a 
sufficient  immunity  from  prosecution  to  satisfy  the  constitutional 
guaranty,  although  it  may  not  aiTord  immunity  from  prosecution  in 
the  state  courts  for  the  offense  disclosed.'*^  But  a  state  antitrust  stat- 

6.  Minnesota  v.  Northern  Secnrities  S.  131,  33  S.  Ct  226,  67  T7.  8.  (L. 
Co.,  194  U.  S.  48,  24  Ct.  598,  48  ed.)  450,  Ann.  Cas.  1014C  128  and 
U.  S.  (L.  ed.)  870.  note. 

7.  United  States  v.  Addyston  Pipe,  As  to  immunity  of  witnesses  tinder 
etc.,  Co.,  85  Fed.  271,  64  U.  S.  App.  state  antitrust  laws,  see  in£ra,  par.  76, 
723,  29  C.  C.  A.  141,  46  L.R.A.  122.  77.  GeneralW  as  to  immunity  of  wit- 

8.  Hale  v.  Henkel,  201  U.  S.  43,  26  nesses,  see  Wmnssis. 

S.  Ct.  370,  50  XT.  S.  (L.  ed.)  652;  10.  Nelson  t.  United  SUtes,  201  U. 
Heike  v.  United  States,  227  U.  S.  131,  S.  92,  26  S.  Ct  358,  50  U.  S.  (L.  ed.) 
33  S.  Ct  226,  57  U.  S.  (L.  ed.)  450,  673;  Hate  t.  Henkel,  201  U.  S.  43, 
Ann.  Cas.  1914C  128  and  note.  26  S.  Ct.  370,  60  U.  S.  (L.  ed.)  662. 

ft.  Heike  v.  Uuited  States,  227  U. 
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ute  oompelUng  a  witness  to  testify  regarding  violations  granting  im- 
munity from  prosecution  in  respect  of  the  matters  testified  to  cannot 
prevent  a  prosecutioQ  of  the  same  party  under  the  United  States 
statute,  nor  |»event  the  testimony  pven  by  the  party  in  the  state 
proceeding  from  being  used  against  him  in  a  federal  court  for  a 
violation  of  the  federal  statute.*^  The  act  does  not  make  immune 
from  prosecution  under  the  antitrust  law  persons  who  had  simply 
Bled  answers  under  oath  in  suoh  a  proceeding.'*  Where  a  complaint 
or  charge  is  made  on  behalf  of  the  United  States  against  a  corporation 
for  violating  the  Sherman  act,  an  officer  of  the  corporation  cannot 
set  up  the  privilege  of  the  corporation  against  self-incrimination  as  a 
reason  for  refusing  to  prroduce  oartain  documents  called  for  by 
subpoena.'* 

56.  AppeaL — ^Appeals  from  decisions  involving  the  Sherman  Anti- 
trust Act  may  be  taken  to  the  supreme  court  of  the  United  States  in 
proper  cases  under  the  act  of  March  2,  1907,  giving  the  government 
a  right  to  a  review  in  criminal  causes  based  on  federal  statutes.  As 
in  other  appeals  under  this  act,  the  supreme  court  will  review  only 
the  construction  placed  upon  the  statute  by  the  lower  court.  A  judg- 
ment of  a  federal  circuit  court  sustaining  a  demurrer  to  certain  counts 
in  the  indictment  upon  the  ground  ^at  ihe  acts  charged  are  not 
within  the  condemnation  of  the  Sherman  act  within  the  meaning  of 
this  principle  is  based  upon  a  construction  of  such  statute.^*  In 
reviewing  such  judgment,  the  supreme  court  must  accept  the  circuit 
court's  construction  of  the  counts  of  the  indictment,  and  can  con- 
sider only  whether  the  decision  tiiat  tiie  acts  charged  are  not  con- 
demned es  criminal  by  the  statute  is  based  upon  an  erroneous  con- 
struction of  that  statute.*^  A  decision  of  a  federal  district  court  on 
demurrer,  that  the  averments  of  an  indictment  were  not  sufficient  to 
connect  the  individual  defendants  with  the  offense  charged,  is  a  con- 
struction not  of  the  statute,  but  of  the  indictm^t,  and  may  not  be 
reviewed  in  the  federal  supreme  court  at  the  instance  of  fiie  govern- 
ment.** The  only  question  before  the  supreme  court  upon  an  appeal 
from  a  judgment  sustaining  a  speraal  plea  in  bar  of  &e  statute  of 

11.  Jaek  V.  Kansas,  199  U.  S.  372,  14.  United  States  v.  Patten,  226  U. 
2$  S.  Ct.  73,  50  U.  S.  (L.  ed.)  234,  4  S.  625,  33  S.  Ct.  141,  57  U.  S.  (L. 
Ann.  Cas.  689;  Hale  v.  HenkeL  201  ed.)  333,  44  L.R.A.(N.S.)  326. 

TJ.  S.  43,  26  8.  Ct.  370,  50  D.  S.  (L.  16.  United  Statea  v.  Patten,  226  U. 

•d.)  652.  S.  526,  33  S.  Ct.  141,  57  U.  S.  (L.  ed.) 

12.  Note:  Ann.  Caa.  1914C  132.  333,  44  L.R.A.(N.S.)   326;  United 

13.  Hale  v.  Henkel,  201  U.  9.  43,  States  v.  Winalow,  227  U.  S.  202,  33 
26  S.  Ct.  370,  50  U.*S.  (L.  ed.)  662;  S.  Ct.  253,  67  U.  S.  (L.  ed.)  4S1. 
McAlister  v.  Henkel,  201  U.  S.  90,  16.  United  SUtes  v.  Pacific,  etc., 
26  S.  Ct.  386,  50  U.  S.  (U  ed.)  97;  Ry.,  etc,  Co.,  228  U.  S.  87,  33  S.  Ct. 
Nelson  v.  United  SUteB,  201  U.  S.  443,  57  U.  S.  (L.  ed.)  742. 

92,  26  S.  Ct.  368,  50  U.  S.  (L.  ed.) 
673. 
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liinitatioii&  to  an  indictment  for  conspir^y  in  restraint  of  trade  in 
violation  of  the  act  when  the  defendant  has  not  been  put  in  jeopardy 
is  whether  such  plea  in  bar  can  be  sustained.^  ^  When  reversing  a 
judgment  of  a  federaJ  district  court,  sustaining  d«nurrers  to  an 
indictment  charging  violations  of  the  antitrust  act,  which  is  based 
upon  the  construction  of  that  act,  the  supreme  court  will  leave  it  open 
to  the  lower  court  to  pass  upon  such  of  the  grounds  of  demurrer  as 
were  not  considered -in  the  former  ruling,  especially  where  the  govern- 
ment does  not.opraB  great  confidenoe  in  Uie  sufficiency  of  the 
indietment.^ 

Recovery  of  Threefold  Damages 

57.  In  General — The  Sherman  act  provides,  in  section  7,  that 
"Any  person  who  shall  be  injured  in  his  business  or  property  hy  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act  may  sue  therefor  in  any  circuit 
[now  district]  court  of  t^e  United  States  in  the  district  in  which 
the  defendant  resides  or  is  found,  without  respect  to  the  amount  in 
controveray,  and  shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  coate  of  suit,  including  a  reasonable  attorney's  fee." 
There  can  be  no  doubt  as  to  the  power  of  Congrees  to  give  such  actions 
for  damages  to  an  individual  who  suffers  by  a  violation  of  the  stat- 
ute, even  though  the  damage  is  suffered  wholly  within  the  boundaries 
of  one  state,'*  and  the  above  provision  has  been  frequently  enforced.^ 
The  liability  imposed  by  the  act  cannot  be  enforced  by  a  proceeding 
in  equity,  or  otherwise  than  through  the  verdict  of  a  jury  in  a  com- 
mon law  court.'  Recovery  can  be  had  only  by  direct  action,  and  not 
by  way  of  setroff  in  an  action  brought  for  the  price  of  goods  by  a 
company  illegally  formed  in  violation  of  the  act,  ei^wdally  when  the 
state  practice  does  not  permit  the  setKtff  of  unliquidated  damslges* 
The  action  to  recover  threefold  damages  is  within  the  exdusive  juris- 
diction of  the  fedwal  courts.* 

17.  United  States  v.  Kissel,  218  U.  C.  A.  653,  9  Ann.  Cas.  294  and  note, 
S.  601,  31  S.  Ct  124,  54  U.  8.  (L.  *d.)  7  LJl-i.(N.S.)  984  and  note. 

1168.  Notes:  64  L.R.A.  716;  26  IaR.A. 

18.  United  States  v.  Pacific,  etc.,  (K.S.)  152. 

By.,  etc.,  Co.,  228  U.  S.  87,  33  S.  Ct     1.  Fleitmann  v.  Welsbach  St.  Lights 

448,  57  U.  S.  (L.  ed.)  742.  ing  Co.  of  America,  240  U.  8.  27,- 

19.  Montague  v.  Lowry,  193  U.  S.  36  S.  Ct.  233,  60  U.  S.  (L.  ed.)  506. 
38,  24  S.  Ct.  307,  48  U.  S.  (L.  ed.)      2.  Connolly  v.  Union  Sewer  Pipe 
60S  ;Cbattatooga  Foundry,  etc.  Works  Co.,  184  U.  S.  540,  22  S.  Ct.  431,  46 
V.  Atlanta,  203  U.  6.  390,  27  6.  Ct  U.  8.  (L.  ed.)  679. 

65,  51  U.  S.  (L.  ed.)  241.  As  to  the  right  to  set-off  under  atat* 

20.  liawloT  T.  Loewe,  235  U.  S.  522,  laws,  see  infra,  par.  73,  172  et  aec^ 
30  S.  Ct  170,  59  U.  S.  (L.  ed.)  341;  8.  Note:  63  U.  S.  (I*  ed.)  827. 
Jayne  v.  Loder,  149  Fed.  21,  78  C. 

84 


Digitized  by 


Google 


19  R.  C.  L.        MONOPOLIES  AlO)  COMBINATIONS 


58.  Groanda  of  RecOT«ry  and  Defense^ — All  that  is  necessary  to 
support  tlie  action  for  threefold  damages  given  by  section  7  of  the 
Sherman  act  is  that  the  business  or  property  of  the  plaintiff  shall 
have  been  in  some  way  injured  by  reason  of  the  illegal  scheme.*  It 
may  be  maintained  by  one  harmed  in  his  business  or  property  by  a 
violation  of  the  statute  although  the  act  complained  of  would  not  have 
been  recognized  as  a  wrong  or  tort  at  oonunon  law,^  and  the  fact  that 
a  consumer  injured  in  the  purchase  of  supplies  by  a  combination, 
illegal  under  the  act,  is  not  himself  enga^d  in  an  interstate  busing 
does  not  di^rive  him  of  a  right  of  action  under  the  provisions  of 
that  act*  So  a  corp(mtioD  not  engaged  in  any  business  at  the  time 
of  the  conspiracy  may  maintain  this  aetion,  where  the  conspiracy 
alleged  was  one  to  prevent  its  re-entry  into  businees,  whoa  it  bad 
only  temporarily  ceased  to  do  busineai,  and  had  enlarged  its  plant 
at  great  expense  with  the  expectation  of  teeuming.^  The  action  Uea 
on  behalf  of  one  who,  by  reason  of  the  combination,  cannot  secure 
all  of  a  certain  commodity  required  by  his  bu^nees,  and  is  thus 
deprived  of  customers  and  the  profit  upon  hia  legitimate  business  as 
theretofore  ecdsting  *  And  a  party  who  is  compelled  to  pay  unreason- 
able and  excessive  prices,  and  more  than  ttieir  actual  value,  for  com- 
modities because  of  a  corabiQation  illegal  under  the  act  is  injured  in 
his  property  within  the  meaning  of  section  7  and  may  maintain  his 
action  for  threefold  damages  *  The  fact  that  the  sale  was  not  so 
connected  in  its  terms  with  the  unlawful  combination  as  to  be  unlaw- 
ful is  no  defense  in  such  case,^*  and  members  of  such  unlawful  com- 
bination to  enhance  the  price  of  a  commodity,  who  share  in  the 
profits  secured  by  the  combination,  cannot  claim  exemption  from 
suit  on  the  part  of  a  consumer  under  the  provisions  of  the  statute, 
on  the  ground  that  no  direct  purchase  was  made  from  them.'*  But 
the  owner  of  goods  may  dictate  the  prices  at  which  he  will  sell  them, 
and  the  damages  which  are  caused  to  an  applicant  to  buy  because 

4.  Note:  53  V.  S.  (L.  ed.)  827.  t.  Atlanta,  203  U.  S.  391,  27  B.  Gt 

6.  Wheel^Stenset  Oo.  v.  National  65,  51  U.  S.  <L.  ed.)  241,  afBrming 

Window  OluB  Joblwrs'  Ass'n.  152  Fed.  127  Fed.  23,  61  C.  G.  A.  3fl7, 64  L.BA. 

861,  81  G.  C.  A.  658,  10  L.RA.(N.S.)  721;  Guyton  v.  Eastern  Eleetiifl  Go., 

972.  91  Ohio  St  106,  110  N.  £.  189,  Ann. 

6.  AtlanU  v.  Gbattanooga  Foundi-v,  Cas.  1916D  944. 

ete..  Works,  127  Fed.  23,  61  C.  C.  A.     Note:  53  U.  S.  fL.  ed.)  807. 
387,  64  L.R.A.  721  and  oote,  affirmi'd    10.  Chattanooga  Foundiy,  ete..  Works 
203  U.  S.  390,  27  S.  Gt.  65,  51  U.  S.  v.  Atlanta,  203  U.  S.  391,  27  S.  Gt. 
(L.  ed.)  241.  65, 51  U.  S.  (L.  ed.)  241,  affirming  127 

7.  Note:  53  U.  S.  (L.  ed.)  828.        Fed.  23,  61  C;  G.  A  387,  64  LJI.A. 

8.  Wheeler-SteDzel  Go.  v.  National  721. 

Window  Qlaas  Jobbers'  Aas'n,  152  Fed.  11.  Atlanta  v.  Chattoaot^a  Foundry, 

864,  81  C.  G.  A.  668,  10  LJl.A.(N.S.)  etc.,  Woite,  127  Fed.  23,  61  C.  G.  A 

972.  387,  64  L.RA.  721  and  note,  afBrmed 

Note:  53  U.  S.  (L.  ed.)  828  et  seq.  203  U.  S.  390,  27  S.  Ot  66,  63  U.  S. 

9.  Gbattanooga  Foundry,  etc..  Works  (L.  ed.)  24L 
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of  the  refusal  of  the  owaer  to  sell  to  him  at  prices  which  will  enable 
him  to  resell  them  at  a  profit  constitute  no  legal  injury,  and  cannot 
give  rise  to  this  action  for  threefold  damages,  because  they  are  not 
the  result  of  any  breach  of  duty  or  of  contract  by  the  owner.*' 

59.  Parties. — By  the  express  provisions  of  section  7  of  the  federal 
antitrust  act  the  word  "person,"  or  "persons,"  wherever  used  therein, 
includes  corporations  and  associations  existing  under  or  authorized 
by  the  laws  of  either  the  United  States,  the  laws  of  any  of  the  ter- 
ritories, the  laws  of  any  state  or  the  laws  of  any  foreign  country. 
A  city  is  therefore  a  person  within  the  meaning  of  the  section,  and 
can  maintiun  an  acUon  against  a  party  to  a  combination  unlawful 
under  the  act  by  reason  of  which  it  has  been  forced  to  pay  a  price 
for  an  article  above  what  it  is  reasonably  worth.'*  It  has,  however,, 
been  held  that  injuries  suffered  by  a  stockholder  in  a  corporation^ 
through  the  depreciation  of  the  value  of  his  shares  of  stock  by  the 
purchase  of  a  controlling  interest  in  such  corporation  by  a  rival,  are 
not  such  as  to  entitle  him  to  bring  an  individual  action;  and  that 
such  action  must  be  brought  by  the  corporation.'*  So  a  minority 
stockholder  cannot  prevent  the  directors  of  his  corporation  from 
abandoning  a  claim  for  threefold  damages  under  the  act  based  upon 
an  unlawful  boycott  by  oi^anized  labor,  and  agreeing  with  the  l^>or 
organizations  to  maintoin  union  hours  and  wages  in  consideration  of 
the  withdrawal  of  their  hostility  to  it."  Nor  can  a  stockholder  main- 
tain a  suit  in  equity  to  recover  for  the  corporation,  upon  the  latter^s 
refusal  to  sue,  the  statutory  penalty  from  persons  and  corporations 
whom  he  charges  with  the  ruin  of  his  corporation  in  pursuance  of  a 
monopolistic  combination,  since  the  right  of  defendants  to  a  jury 
trial  cannot  thus  be  taken  away.'^  All  the  members  of  the  unlawful 
combination  need  not  be  made  parties  defendant  to  the  action,  since 
each  is  responsible  for  the  torts  committed  in  the  course  of  the  illegal 
combination.'* 

60.  Limitatiott  of  Action. — The  action  for  threefold  damages  is  not 
penal  so  ae  to  be  governed  by  the  provisions  of  the  federal  statute  that 
prescribes  a  limitation  period  of  five  years  for  any  "suit  or  prosecution 
for  any  penalty  or  forfeiture,  pecuniary  or  otherwise,  accruing  under 

12.  WhitweU  v.  Continental  Tobaeeo  200  Fed.  918,  119  G.  C.  A.  214,  4a 
Co.,  125  Fed.  464»  60  C.  C.  A.  200,  LJl.A.(N.S.)  498  and  note. 


Note:  53  0.  S.  (L.  ed.)  827  et  seq.  Lighting  Co.  of  America,  240  U.  S. 

13.  See  snpra,  par.  26.  27,  36  S.  Ct  233,  60  U.  8.  (L.  ed.) 

14.  Chattanooga     Foundry,     ete.,  505. 

Works  V.  Atlanta,  203  U.  S.  390,  27  S.      18.  Atlanta  v.  Chattanooga  Foundry^ 

Ct.  65,  51  U.  S.  (L.  ed.)  241,  affirming  etc.,  Works,  127  Fed.  23,  61  C.  C.  A. 

127  Fed.  63,  61  C,  C.  A.  387,  64  L.R.A.  387.  64  L.B.A.  721,  a£Bnned  203  U. 

721.  S.  390,  27  S.  Ct  66,  61  U.  8.  (L.  ed.) 

16.  Note:  26  URj1.(N.S.)  163.  241. 
16.  Post  T.  Buck's  SUxm,  ete^  Co., 


64  L.R.A.  689. 


17.  Fleitmann    v.    Welsbach  St. 
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the  laws  of  the  United  States."  The  antitrust  act  being  sil^t  on  the 
subject,  the  matter  of  limitation  is  left  to  the  local  law  of  the  place 
where  tiie  action  is  instituted.  It  has  heea  accordingly  held  that  the 
period  of  limitation  presczibed  by  a  state  code  for  "all  other  cases 
not  expressly  provided  for,"  rather  than  the  periods  prescribed  for 
"statute  penalties"  or  for  injuries  to  personal  or  real  property,  governs 
an  action  in  which  the  right  of  recovery  is  based  on  the  excessive  price 
vhich  a  municipality  was  led  to  pay  1^  reason  of  an  ill^al  arrange- 
ment between  the  members  of  a  trust  or  eombination  formed  in 
violation  of  the  Sherman  act.'* 

61.  Pleading  and  Proof;  Damages;  Attorney's  Fees. — The  peti- 
tion or  declaration  in  an  action  for  tiireefold  damages  need  not  state 
tiie  facts  showing  a  right  of  action  with  all  the  fulness  and  par- 
ticularity required  in  an  indictment,  but  the  sufficiency  of  such-  plead- 
ing must  be  tested  by  the  local  practice  obtaining  in  civil  actions.  It 
must,  however,  describe  with  definiteness  and  certainty  the  alleged 
combination  or  conspirax^  entered  into  by  the  defendant,  and  the 
acts  done  in  pursuance  tiiowf,  which  resulted  in  damage  to  the 
business  or  property  of  the  plaintiff.  It  is  not  sufficient  to  frame  the  , 
declaration  in  the  words  of  the  statute,  but  the  substance  of  tiie  con- 
tiracts^in  restraint  of  trade,  or  the  substantial  facts  which  constitute 
the  attempt  to  monopoly,  must  be  set  forth.**  A  cause  of  action  is 
sufficiently  shown  by  a  pleading  alleging  that,  because  of  the  defend- 
ant's combination,  the  plaintiff  could  not  secure  all  of  a  commodity 
required  by  his  business,  and  was  deprived  of  customers  and  the  profit 
upon  his  legitimate  business  as  theretofore  existing.*  The  declaration 
in  such  an  action  is  bad  for  duplidty  where  it  charges  in  a  single  count 
that  the  defendant  mtered  into  a  contract^  combination,  and  con- 
spiracy in  iQStiaint  of  interstate  or  foreign  commerce.  The  unlawful 
contract  should  be  set  up  in  one  count  and  the  unlawful  combina- 
tion or  conspiracy  in  another.  But  a  plaintiff  who  has  charged  all 
of  the  defendants  jointiy.with  having  entered  into  each  of  the  alleged 
combinations  and  conspiracies  complained  of,  and  has  dleged  that 
they  were  all  done  in  pursuance  of  the  common  design,  is  not  put  to 
his  election  because  one  of  the  defendants  is  charged  with  doing  one 
thing  and  one  with  doing  another.  An  allegation  in  the  petition 
that  by  reason  of  the  alleged  unlawful  acts  of  the  defendants,  the  plain- 
tiff  was  damaged  in  a  specified  sum  is  sufficient  as  against  a  motion 
to  have  the  averments  as  to  damages  made  more  definite  and  certain, 
wh^,  under  the  local  practice,  it  is  sufficient  to  allege  damages  in 

19.  Chattanooga     Foundry,     etc^     SO.  Note:  63  V.  S.  (L.  ed.)  828. 
Works  T.  Atlanta,  208  U.  S.  300,  27     1.  Wheeler-Stenzel  Co.  t.  National 
S.  a.  65, 51  n.  S.  (L.  ed.)  241,  affirm-  Window  Olaaa  Jobbera'  An'o.  152 
mg  127  Fed.  23,  61  a  C.  A.  367,  64  Fed.  864,  81  C.  a  A.  6S8,.  10  IaR.A. 
LJI.A.  72L  •  fN.S.)  972. 
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general  terms,  unleea  the  recovery  of  special  damages  is  sought'  la 
an  action  against  members  of  a  eombinadon  having  for  its  object 
the  driving  of  the  plaintiff  out  of  business,  evidence  is  not  admissible 
of  measure  adopted  by  only  part  of  the  members  of  the  combination, 
which  are  separate  and  distinct  from  it,  unless  they  are  shown  to 
have  been  agreed  to  by  all  the  defendants.*  Damages  accruing  since 
the  action  began  may  be  allowed,  but  only  such  as  are  the  conse- 
quence of  acts  done  before  and  constituting  part  of  the  cause  of 
action  declared  on.*  It  is  within  the  discretion  of  the  trial  court 
to  allow  a  reasonable  attorney's  fee  to  the  successful  plaintiff  in  aa 
action  brought  to  ri&oover  threefold  damages.* 


62.  In  General;  Jurisdiction. — The  Sherman  act,  in  section  4, 
expressly  invests  the  several  district  courts  of  the  United  States  with 
jurisdiction  to  prevent  and  restrain  violations  of  such  act,  and  provides 
that  "it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respfective  districts,  under  the  direction  of  the 
Attorney  General,  to  institute  proceeding  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  mav  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall  be  enjoined 
or  otherwise  prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  aa  soon 
aa  may  be,  to  the  hearing  and  determination  of  the  case;  and,  pending 
such  petition,  and  before  final  decree,  the  court  may  at  any  time  make 
such  temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises."  Under  this  section,  the  United  States'has  full 
standing  in  court  to  maintain  a  bill  in  equity  for  an  injuoction, 
tiiough  without  pecuniary  interest  in  the  result  of  the  litigation,* 
and  the  remedy  has  been  often  resorted  to.'  It  is  entirely  competent 
for  Congress  to  authorize  such  civil  proceeding  in  equity  to  suppress 
and  restrain  combinations  and  conspiracies  to  aoeomplisb  the  obatruo- 

8.  Note:  63  U.  S.  (L.  ed.)  829,  830.  that  from  $760  to  $1,000  would  be  a 

3.  Jayne  v.  Loder,  149  Fed.  21,  78  leBSonable  sum. 

C.  C.  A.  663,  9  Aim.  Cas.  294  and  6.  United  States  v.  Trans-Missouri 
note,  7  LJl.A.(N.8.)  934  and  note.     Freight  Ass'n,  166  U.  S.  290,  17  S. 

4.  Lawlor  v.  Loewe,  235  U.  S.  522,  Ct  540,  41  U.  8.  (U  ed.)  1007. 

35  S.  Ct.  170,  69  U.  S.  (L.  ed.)  341.  7.  United  States  v.  Reading  Co.,  226 

8.  Montague  v.  L0W17,  193  U,  8.  U.  S.  324,  33  S.  Ct.  90,  57  U.  S.  (L. 

38,  24  S.  Ct.  307,  78  U.  S.  (L.  ed.)  ed.)  243;  Eastern  States  Retul  Lum- 

608,  afflrminf  115  Fed.  27,  62  C.  C.  bar  Dealets'  Ass'n  v.  United  States, 

A.  621,  63  LrjL  58.  ■  In  tlus  case  234  U.  S.  600,  34  8.  Ct.  951,  58  U.  S. 

it  was  held  that  sach  diaerelaon  was  (L.  ed.)  1490,  L.R.AJ1916A  788;  Unit- 

not  abnsed  by  an  allowanee  of  $760,  ed  States  v.  Jellico  Momitain  Goal, 

althon^  the  verdict  was  for  but  $600,  etc.,  Co.,  46  Fed.  432,  12  L.B.A.  753; 

where  the  triid  took  five  days,  and  United  States  v.  New  Orleans  Woo^c- 

from  the  proof  offered  it  appeared  ingmen's   A*"*'g^*»*fttiM!   CotmcU,  54 
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tioD  and  destnxctioD  of  interstate  eommArce  and  trade  before  it  is 
accomplished.  It  was  just  as  competent  for  Congress  to  provide  this 
civil  remedy  of  prev^ition  as  it  was  to  provide  for  punishment  in  a 
criminal  proceeding  for  the  unlawful  conspiracy  entered  upon  or 
consummated.*  Authorizing  an  injunction  by  a  federal  court  against 
ill^al  combinations  in  restraint  of  interatate  commerce,  although  they 
are  made  misd«neanors,  does  not  violate  the  provisions  of  t£e  con- 
stitution  of  the  United  Stetes  requiring  the  trial  of  crimes  to  be  by 
jury.  The  district  courts  of  the  United  States  may  constitutionally 
be  given  jurisdiction  of  such  injunction  suits  by  the  government 
regardless  of  the  citizenship  of  the  parties.*  The  presence  of  one  of 
the  defendants  in  the  federal  district  in  which  suit  by  the  United 
States  is  brought  to  restrain  violations  of  that  act  gives  the  district 
court  jurisdiction,  and  justifies  it  in  making  an  order  for  the  service 
of  process  upon  all  the  other  defendants,  wherever  they  may  be 
found." 

63.  Who  May  Apply  for. — The  Sherman  act  «xpreasly  caste  upon 
the  Attorney  General  of  the  United  States  the  responsibility  of  enforc- 
ing its  provisions,  making  it  the  duty  of  the  district  attorneys  of  the 
United  States  in  their  respective  districts,  under  his  authority  and 
direction,  to  act  concerning  any  violations  of  the  law.'^  Ite  intention 
and  effect  are  to  limit  direct  proceedings  in  equity  to  prevent  and 
restrain  such  violations  of  the  act  as  cause  injury  to  the  general 
public,  or  to  all  alike,  merely  from  the  suppression  of  competition 
in  trade  and  commerce  among  the  several  states  and  with  forugn 
nations,  to  those  so  instituted  in  the  name  of  the  United  States,  thus 
securing  the  enforcement  of  the  act,  so  far  as  direct  proceedings  in 
equity  are  concerned,  according  to  some  uniform  plan,  operative 
throughout  the  entire  country."  Hence,  a  state  may  not,  by  a  suit 
in  its  own  name,  invoke  the  original  jurisdiction  of  a  federal  district 
court  to  restrain  and  prevent  violations  by  competing  interstate  rail- 
way companies  of  the  act  becau.'^e  of  the  alleged  remote  and  indirect 
injury  to  its  proprietary  interests  arising  from  the  mere  absence  of 

Fed.  994,  26  L.B.A.  158;  United  States  10.  Standard   OH   Co.  v.  United 

T.  Addykon  Pipe,  etc.,  Go.  86  Fed.  States,  221  U.  S.  1,  31  S.  Ct  602, 

371,  29  G.  C.  A.  141,  46  Lit.A.  122,  55  U.  S.  (h.  ed.)  619,  Ann.  Gas.  1912D 

175  U.  &  211,  20  S.  Ct  96,  44  V.  S.  734,  34  Lr.A.(N.S.}  834. 

(L.  ed.)  136.  11.  D.  R.  Wilder  Mfg.  Co.  v.  Com 

Note:  64  LJLA.  Tlfi  et  seq.  Pndnets  Reflning  Co.,  236  U.  S.  166, 

And  Me  infra,  par.  161  et  sai.  36  8.  Ct.  398,  69  U.  S.  (L.  ed.)  520. 

8.  United  States  v.  Trans-HiBsoiih  And  me  snpia,  par.  64. 

IVeight  AbsIi,  166  U.  S.  290,  17  S.  12.  Minnesota  v.  Northern  SeenritieB 

Ct  540,  41  U.  S.  (L.  ed.)  1007.  Co.,  194  U.  S.  48,  24  S.  Ct  598,  48 

Vote:  64  UKJL.  716.  U.  8.  (L.  ed.)  870;  National  Fixe- 

9.  IJnited  States  v.  Jellieo  Motmtain  proofing  Co.  v.  Mawm  Bldg.  Aas'n, 
Coal,  flte.  Co.,  46  Fed.  432, 12  L.R.A.  169  Fed.  269,  94  C.  G.  A.  536,  26 
763.  L.R.A.(N.S.)  148  and  aotiL 
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free  ^competition  in  trade  and  commerce  as  carried  on  .  oy  such  car* 
riers  within  its  limits.^  The  federal  courts  are  also  in  harmony  upon 

the  proposition  that  a  private  individual  is  not  entitled,  under  the 
Sherman  law,  to  injunctive  relief  against  the  enforcement  of  a  con- 
tract between  other  parties,  invalid  under  said  act,  although  the 
carrying  out  of  such  contract  will  injure  him  in  his  business." 

64.  Pleading  and  Proof;  Nature  and  Extent  of  Relief;  Procedure. — 
A  general  allegation  of  intent  may  color  and  apply  to  all  the  specific 
charges  of  a  bill  brought  by  the  United  States  to  enjoin  violations  of 
the  Sherman  act.  Vagueness  cannot  be  asserted  of  a  charge  in  audi 
a  bill  seeking  relief  against  an  attempt  to  monopolize  commerce  in 
a  staple  commodity  among  the  states  that  a  combination  exists  among 
independent  dealers  to  restrain  their  respective  agents  from  bidding 
against  each  other  when  purchasing  for  them  in  the  public  markets.*' 
The  court  may  consider  testimony  as  to  facts  occurring  prior  to  the 
enactment  of  the  statute  in  so  far  as  it  tends  to  fhrow  light  upon  acts- 
done  after  its  passage,  the  results  of  which  were  alleged  to  have  been 
participated  in  by  ^e  combination  at  the  time  the  bill  was  filed.'* 
Evidence,  whether  documentary  or  oral,  sought  to  be  elicited  from 
witnesses  summoned  in  an  action  by  the  Unitisd  States  to  enjoin  an 
alleged  conspiracy  by  manufacturers  to  suppress  competition  by  cre- 
ating a  general  selling  and  distributing  agent  is  material  where  it 
would  tend  to  establish  the  manner  in  which  such  agent  executed 
ita  functions.  In  any  event,  the -immateriality  of  the  evidence  sought 
to  be  elicited  cannot  justify  Uie  refusal  of  witnesses  to  obey  the  orders 
of  the  federal  court,  requiring  them  to  answer  the  questions  put  to 
them,  and  to  produce  written  evidence  in  their  possession,  on  their 
examination  before  a  special  examiner.'^  The  court  may  in  its  dis- 
cretion deny  a  motion  by  the  defendants  for  an  enlargement  of 
tipae  to  take  testimony,  based  upon  the  ground  that  they  had  been 
prevented  by  the  action  of  the  government  in  instituting  criminal 
proceedings  from  properly  presenting  their  defense,  in  that  the  govern- 
ment, apprehending  that  the  witnesses  for  the  defense  were  called 
to  give  them  immunity  from  the  criminal  prosecution  then  pending, 
notified  them  that  if  they  testified,  they  would  do  so  at  their  peril, 

IS.  Bfinnesota  V.  Northern  Securities  Note:  64  L.R.A.  716. 

Co.,  194  U.  S.  48,  24  S.  Ct.  698,  48  IB.  Swift  v.  United  States,  196  U. 

U.  S.  (L.  ed.)  870.  S.  375,  25  S.  Ct.  276,  49  U.  S.  (L. 

14.  Minnesota  V.  Northern  Securities  ed.)  518. 

Co.,  194  U.  S.  48,  24  S.  Ct.  593,  48  16.  Standard    Oil    Co.    v.  United 

U.  S.  (L.  ed.)  870;  D.  B.  Wilder  Mfg.  States,  221  U.  S.  1,  31  S.  Ct.  502,  55 

C-o.  V.  Com  Products  Refininp  Co.,  U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912P 

236  U.  S.  165,  35  S.  Ct.  398,  59  U.  S.  734,  34  L.ll.A.(N.S.)  834. 

(L.  ed.)  520;  National  PireproofinK  17.  Nelson  v.  United  States,  201  U. 

Co.  V.  Mason  Builders'  Ass'n,  109  Fed.  S.  92,  36  S.  Ct.  358,  50  U.  S.  (L.  od.) 

259,  94  C.  C.  A.  535,  26  L.R.A.(N.S.)  673. 
148  and  note. 
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as  immunity  could  only  be  claimed  by  witnesses  for  the  government, 
whereupon,  on  the  advice  of  counsel,  they  refased  to  testify,  leaving 
the  defendants  without  the  benefit  of  the  evidence  which  they  could 
have  given.'*  The  injunction,  if  granted,  ahould  be  specific  enough 
to  inform  the  defendants,  as  accurately  as  the  case  permits,  what  they 
are  forbidden  to  do.  It  should  not  contain  a  general  prohibition 
against  "any  other  method  or  device,  the  purpose  and  effect  of  which 
is  to  restrain  commerce  as  aforesaid."  And  where  the  business  of 
the  unlawful  combination  is  partly  intrastate  and  partly  interstate, 
the  injunction  should  be  limited  to  that  portion  of  the  combination 
or  agreement  that  is  interstate  in  character.**  Injunctive  relief  against 
minor  combinations  between  some  only  of  the  defendants,  and  not 
in  furtherance  of  the  general  scheme  attacked  as  constituting  a  re- 
straint of  interstate  commerce,  cannot  be  granted  without  condemning 
the  bill  for  multifariousness  and  misjoinder  of  parties  and  of  causes 
of  suit* 


65.  Remedy  GeoeroUy;  Ancillary  Injunction  or  Receivership. — 

The  federal  courts  have  full  power  to  enforce  the  provisions  of  the 
Sherman  act  by  such  orders  and  decrees  as  are  necessary  or  appro- 
priate to  that  end  and  as  may  be  consistent  with  the  fundamental 
rules  of  legal  procedure.*  Under  ordinary  circumstances  when  it  is 
found  that  acts  have  been  done  in  violation  of  the  statute,  adequate 
measure  of  relief  will  result  from  restraining  the  doing  of  such  acts 
in  the  future,  but  in  a  case  where  the  condition  which  has  been 
brought  about  in  violation  of  the  statute,  in  and  of  itself}  is  not  only 
a  continued  attempt  to  monopolize,  but  aJbo  a  monopolization,  the  di^ty 
to  enforce  the  statute  requires  the  application  of  broader  and  more 
controlling  remedies.  To  meet  such  a  sitotion  the  explication  of 
remedies  twofold  in  character  becomes  essential:  first,  to  forbid  the 
doing  of  the  illegal  aete,  and  second,  to  dissolve  the  combination,  hav-< 
ing  due  regard,  however,  to  the  fundamental  purposes  of  the  statute 
to  prevent  undue  restraint  on,  or  the  monopolization  of,  trade  or 
commerce,  and  to  protect,  not  to  destroy,  rights  of  property.'  '  The 

18.  Standard  Sanitary  Mfg.  Co.  t.  1.  United  States  v.  Beading  Co.,  226 
United  States,  226  U.  S.  20,  33  8.  Ct.  U.  S.  324,  33  S.  Ct.  90,  57  U.  S.  (I* 
9,  57  U.  S.  (L.  ed.)  107.  ed.)  243. 

19.  Swift  v.  United  States,  196  U.  8.  Northern  Securities  Co.  v.  United 
S.  376,  26  S.  Ct.  276,  49  U.  S.  (L.  ed.)  States,  193  U.  S.  197,  24  S.  Ct.  436,  48 
518.  U.  S.  (L.  ed.)  679. 

20.  Addyston  Pipe,  etc.,  Co.  v.  Unit-  3.  Standard  Oil  Co.  v.  United  States, 
ed  States,  175  U.  S.  211,  20  S.  Ct.  96,  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S. 
44  U.  S.  (L.  ed.)  136,  modifying  de-  (L.  ed.)  619,  Ann.  Cas.  1912D  734, 
cree  in  85  Fed.  271,  29  C.  C.  A.  141,  34  L.R.A.(N.S.)  834;  United  States 
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court  will  therefore  be  guided  in  its  actioD  by  three  domixkant  in- 
fluences, viz.:  (1)  The  duty  of  giving  complete  and  efficadous  effect 
to  the  prohibitions  of  the  statute;  (2)  the  accomplishing  of  this 
result  with  as  little  injury  as  possible  to  the  interest  of  the  general 
public;  and  (3)  a  proper  regard  for  the  interests  of  private  property 
acquired  by  persons  without  knowledge  of  or  participation  in  the 
violation  of  the  law>  The  United  States  is  duly  authorized  to  main- 
tain a  bill  for  the  dissolution  of  an  unlawful  combination  in  viola- 
tion of  the  act*  In  applying  this  general  relief,  each  case  must  be 
dealt  with  according  to  ite  own  facts,*  and  the  court  may  makei  any 
order  necessary  to  bring  about  the  dissolution  or  suppreeeion  of  the 
illegal  Gombinataon  that  restrains  interstate  commerce.'  In  a  proper 
case,  the  court  may  issue  a  permanent  injunction  as  an  incident  of 
tiie  dissolution  proceeding,  restraining  the  combination  as  a  univer- 
sality, and  all  the  individuals  and  oorporatLons  which  form  a  part 
of  or  co-operate  in  it  in  any  manner  or  form  from  continuing  to 
engage  in  interstate  commerce  until  the  illegal  situation  be  cured. 
Or  it  may  direct  the  appointment  of  a  receiver  to  take  charge  of  the 
assets  and  property  of  the  combination  in  all  its  ramifications,  for  the 
purpose  of  preventing  a  continued  violation  of  the  law.  Ordinarily^ 
however,  the  court  will  not,  pending  the  dissolution  of  the  combina^ 
tion  according  to  its  de<Tee,  ^rect  the  immediate  application  of  either 
of  these  remedies  where  so  doing  might  inflict  serious  injury  on  the 
public  by  stopping  the  supply  or  enhancing  the  price  of  a  Steele  conj- 
modity  controlled  by  the  combination,  or  where  the  extensive  power 
which  would  result  from  at  once  resorting  to  a  receivership  mif;bt 
not  only  do  grievous  injury  to  the  public,  but  also  cause  widespread 
and  perh^s  irreparable  loss  to  many  innocent  people.* 

66.  Holding  Companies  and  Other  Corporate  Combinations. — In  the 
ease  of  a  combination  formed  through  the  agency  of  a  holding  cor- 
poration to  which  has  been  transferred  the  stocks  of  subsidiary  cor- 
porations in  exchange  for  ite  own  stock,  dissolution  may,  in  a  proper 
case,  be  aeoompliafaed  by  directing  a  ratable  distribution  to  the  share- 

32  S.  Ct.  507,  56  U.  6.  (U  ed.)  610;  7.  Northern  Seearities  Co.  t.  Unit- 
United  States  V.  Union  Pat  R,  Co^  ed  States,  193  U.  S.  197,  24  S.  Ct. 
226  U.  S.  61,  33  S.  Ct.  63,  57  U.  S.  436,  48  U.  8.  (L.  ed.)  679.  As  to  the 
(L.  ed.)  124;  United  States  v.  Union  allowance  of  time  to  work  out  a  Bcheme 
Pac.  R.  Co.,  226  U.  S.  470,  33  S.  of  diseolntion,  see  infea,  par.  68. 
Ct.  162,  57  U.  S.  (L.  ed.)  306.  8.  Standard  Oil  Co.  v.  United  States. 

4.  United  SUtes  v.  American  To-  221  U.  8.  1,  31  S.  Ct.  502,  55  U.  8. 

baeco  Co.,  221  U.  S.  106,  ai  8.  Ct.  632,  (L.  ed.)  619,  Ann.  Cas.  1912D  734, 

55  U.S.  (L.ea.)  663.  34  L.B.A.(N.S.)  834;  United  States 

6.  United  States  v.  Trans-MiBSouzi  v.  American  Tobacco  Co.,  221  U.  S. 

Freight  Ass'n,  166  U.  8.  290,  17  S.  106;  31  S.  Ct.  832,  55  U.  S.  (L.  ed.) 

Ct  540,  41  U.  S.  (L.  ed.)  1007.  663;  United  States  v.  Union  Pac.  B. 

6.  United  States  v.  Union  Pac  H.  Co„  226  U.  S.  61,  470,  33  S.  Ct  53, 

Co.,  226  U.  S.  61,  470,  33  S.  Ct.  53,  16^  57  U.  8.  (L.  ed.)  184,  30& 
162,  57  U.  8.  (L.  ed.)  124,  306. 
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holders  th^in  of  &e  shares  to  which  they  are  equitably  entitied  in 
the  stocks  of  the  subsidiary  corporations  that  are  parties  to  the  com- 
bination, upon  surrender  of  their  stock  in  the  holding  company, 
provided  this  effectually  puts  an  end  to  the  combination.*  To  make 
ihe  decree  effective,  the  court  may  also  enjoin  the  holding  company 
from  acquiring  any  further  stock  in  its  subsidiaries,  or  from  voting 
its  stock  therein,  or  in  any  other  form  or  manner  exercising  any 
ownership  or  exerting  any  power,  directly  or  indirectly,  by  virtue  of 
ita  ^iparent  title  to  the  stocks  of  the  subsidies  corporations,  and 
may  prohibit  those  sabsidiary  corporations  from  paying  any  dividends 
to  the  holding  corporation  or  doing  any  act  which  would  recognize 
further  power  in  that  company,  except  to  the  extent  that  it  was  neceft* 
sary  to  enable  that  company  to  tranefer  the  stock.^  Such  detme 
enjoining  the  holding  company  from  exercising  the  powOT  acquired 
by  it  by  virtue  of  its  acquisiUon  of  such  stock  does  not  amount  to 
an  invasion  by  the  federal  government  of  the  reserved  rights  of  the 
states  creating  the  several  corporations,  nor  does  it  infringe  the  con- 
stitutional guaranty  of  liberty  of  contract Where  one  corporation 
has  acquired  a  dominating  stock  interest  in  another  competing  cor- 
poration, thus  effecting  a  combination  in  violation  of  the  antitrust 
act,*'  any  plan  for  the  disposition  of  the  stock  of  ^e  controlled 
company  must  be  such  as  effectively  to  dissolve  the  unlawful  com- 
bination, and  must  be  subject  to  the  approval  and  decree  of  the 
district  court.  In  relieving  against  the  combination,  the  court  may, 
by  its  decree,  provide  against  the  right  to  vote  such  stock  while  in 
the  ownership  or  control  of  the  dominant  company,  or  any  corporation 
owned  by  it,  isr  while  held  for  it  by  ntiy  corporation  or  person,  and 
forbid  any  transfer  or  dispodtion  thereof  in  such  wise  as  to  continue 
its  control,  and  should  enjoin  the  payment  of  dividends  on  the  stock 
while  so  held,  except  to  a  receiver  appointed  by  the  court  to  collect 
and  hold  such  dividends  until  disposed  of  fay  its  dacam.^ 

9.  Northem  SeenritieB  Go.  thnted  4^  48  U.  S.  (L.  ed.)  079;  Hurinua 
States,  103  U.  S.  197,  24  S.  Ct.  436,  48  v.  Northern  Seenritiai  Go.,  197  U.  S. 
n.  S.  (L.  ed.)  679;  Harriman  v.  244,  26  S.  a.  493,  49  U.  S.  (L.  ed.) 
Northern  Securities  Co.,  197  U.  S.  244,  739;  Standard  Oil  Go.  v.  United  States, 
25  S.  Ct  493,  49  V.  B.  (L.  ed.)  739;  221  U.  S.  1,  31  S.  Gt  602,  55  U.  S. 
Stamdanl  Oil  Co.  t.  United  States,  221  (L.  ed.)  619,  Ann.  Gas.  1912D  734, 
U.  S.  1,  31  S.  Gt  502,  55  V.  8.  (L.  34  UEULiVIS.)  834;  United  States 
ed.)  619,  Ann.  Cas.  1912D  734,  34  v.  Amenetn  Tobaeeo  Co.,  221  U.  B. 
L.BJl.(N.S.)  834;  United  States  v.  106,  31  8.  Ct  682,  55  U.  S.  (L.  ed.) 
Amerioaa  Tobacco  Go^  221  U.  S.  106,  66a 

31  B.  Gt.  632,  66  U.  S.  (L.  ed.)  663;      11.  NorUiem  Securitiea  Go.  v.  Unit- 
United  States  V.  Union  Pao.  R.  Co.,  ed  States,  193  U.  8.  197,  24  S.  Ct. 
226  U.  8.  61,  470,  33  S.  Ct  63,  162,  436,  48  U.  S.  <L.  ed.)  679. 
57  U.  S.  (L.  ed.)  124,  306.   And  see     12.  See  snpra,  par.  47. 
infra,  par.  130.  13.  United  States  v.  Union  Pae.  B. 

10.  Northern  Securities  Co.  t.  Unit-  Co.,  226  U.  S.  61,  470,  83  S.  Gt  6^ 
ed  States,  193  U.  S.  197,  24  S.  Ct.  162,  57  V.  8.  (L.  ed.)  124,  306. 
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67.  Appeal;  Harmless  Error. — The  voluntary  dissolutiua.  of  a  ooui- 
hination  after  a  decree  dismi^ing  a  suit  in  equity  seeking  .such  dis- 
solution and  asking  that  the  defendants  be  enjoined  from  continuing 
in  a  like  combination  does  not  prevent  the  supreme  court  of  the 
United  States  from  taking  cognizance  of  an  appeal  and  decidiug  the 
case  on  its  merits,  where  the  judgment  of  that  court  is  sought  upon 
the  legality  of  their  agreement  and  the  defendants  claim  it  to  be  legal 
and  necessary,  and  on  dissolving  such  association  entered  into  and 
acted  upon  another  similar  agreement  The  requisite  amount  is  in- 
volved on  an  appeal  where  the  bill  seeks  a  dissolution  of  an  associatiou 
of  common  carriers  for  the  regulation  of  rates,  when  those  rates  exceed 
the  statutory  amount  per  day,  and  the  carriers  claim  that  such  an 
association  or  something  similar  thereto  is  necessary  to  the  prosperity^ 
if  not  the  life,  of  each  company."  The  overruling  of  exceptions 
taken  on  the  ground  of  impertinence  to  so  much  of  a  bill  filed  by  the 
United  States  to  restrain  violations  of  the  Sherman  act  as  counted 
upon  facts  occurring  prior  to  its  enactment  cannot  be  regarded  as 
prejudicial  error,  where  the  court  gave  no  weight  to  the  testimony 
adduced  under  the  averments  complained  of,  except  in  so  far  as  it 
tended  to  throw  light  upon  the  acts  done  after  the  passage  of  the 
statute,  the  results  of  which,  it  was  charged,  were  being  participated 
in  and  enjoyed  by  the  alleged  tombination  at  the  time  of  the  filing 
of  the  bill.»» 

68.  Remanding  for  Dissolution. — ^In  recent  antitrust  cases  under 
the  Sherman  act,  the  supreme  court  of  the  United  States  has  adopted 
the  practice  of  laying  down  the  principles  controlling  the  disposition 
of  the  case  and  the  relief  to  be  afforded,  and  then  remanding  the 
cause  to  the  lower  court  with  directions  to  determine  upon  and  carry 
out  a  plan  or  method  of  effectually  dissolving  the  combination.  In 
such  cases,  leave  is  given  the  parties  vdthin  a  period  specified  to 
submit  to  the  lower  court  plans  for  this  purpose.  The  miandate  usually 
contains  a  further  direction  that  if  the  parties  shall  fail  to  come  to  an 
agreement  which  is  in  substantial  accord  with  the  supreme  court's 
opinion  and  decree,  the  court  below  shall,  after  hearing,  itself  dis- 
solve the  combination.''   The  parties  to  the  unlawful  combination, 

14.  United  States  v.  Trans-Missouri  31  S.  Ct.  632,  56  U.  S.  (L.  ed.)  663; 
Freight  Assln,  166  IT.  S.  290,  17  S.  United  States  v.  St.  Louia  Terminal 
Ct.  540,  41  U.  S.  (L.  ed.)  1007.  R.  Aas'n,  224  U.  S.  383,  32  S.  Ct. 

15.  standard  Oil  Co.  v.  United  507,  56  U.  S.  (L.  ed.)  741,  236  U.  S. 
States,  221  U.  S.  1,  31  S.  Ct.  502,  55  194,  35  S.  Ct.  408,  59  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  619,  Ann.  Gas.  1912D  535;  United  States  v.  Union  Pac.  E. 
734,  34  L.Il.A.(N.S.)  834.  Co.,  226  U.  S.  61,  470,  33  S.  Ct  63, 

16.  Standard  Oil  Co.  v.  United  162,  57  U.  S.  (L.  ed.)  "'.24,  306;  Evens, 
States,  221  U.  S.  1,  31  S.  Ct.  502,  55  etc.,  Fire  Brick  Co.  v.  United  States, 
U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D  236  U.  8.  210,  36  &  CL  ^  69  U.  & 
374,  34  LJlJL  834:  United  States  v.  (L.  ed.)  642. 

Amerioaii  Tobeeeo  Co.,  221  U.  B.  106, 
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and  not  the  partiee  to  the  suit,  are  meant  by  the  w<»rd  "parties"  in  a 
mandate  of  t^u  kind.^^  Bat  the  federal  district  court  cannot  pramit 
persons  not  parties  to  the  record  to  intervene  after  a  final  decree 
attempting  to  carry  out  the  mandate  has  been  entered  and  an  appeal 
from  such  decree  has  been  taken. Persons  not  parties  to  tiie  suit 
are  entitled  to  be  heard  originally  in  the  federal  supreme  court  con- 
cerning the  settlement,  so  far  as  it  may  operate  prejudicially  to  their 
rights,  of  a  decree  below  entered  pursuant  to  a  mandate  from  the  i 
supreme  court,  directing  the  entry  of  a  decree  for  the  reorganization 
of  a  combination.'* 


69.  In  GeaeraL — ^The  federal  antitrust  act  necessarily  applied 
only  to  ebntracts,  combinations,  and  conspiracies  in  restraint  of  inter- 
state and  international  trade  and  commerce,  and  soon  after  its  pas- 
sage the  states  b^an  to  enact  similar  statutes  for  the  purpose  of 
reaching  agreements  and  combinations  which  were  beyond  the  reach 
of  the  federal  power.  Antitrust  statutes  of  the  same  general  character, 
although  differing  in  scope  and  detail,  are  now  in  force  in  many  states 
of  the  Union,*"  and  a  number  of  the  stat^  have  constitutional  in- 
hibitions against  trusts  and  monopolies,  .coupled  with  directions  to 
the  legislature  to  pass  appropriate  suppressive  legislation,  and  forbid- 
ding the  legislative  grant  to  any  corporation  of  the  power  to  enter 
into  such  combinations.*   Some  of  the  earlier  statutes  made  it  a  mis-* 

17.  United  States  t.  St.  Lonia  T«r-  L.R.A.  547 ;  Stitee  v.  Norton,  125  Kv. 
minal  R.  Ass'n,  236  U.  S.  194,  35  S.  672,  101  S.  W.  1189,  13  I*R.A.(N.Sj 
Ct.  408,  59  U.  S.  (L.  ed.)  635.  474;  Com.  v.  International  Harvester 

18.  Evens,  etc.,  Fire  Brick  Co.  v.  Co.,  131  Ky.  551,  115  S.  W.  703,  133 
United  States,  236  U.  S.  210,  35  S.  Gt  A.  S.  R.  256  ;  State  v.  Duluth  Board  of 
415,  59  TJ.  S.  (U  ed.)  542.  Trade,  107  Minn.  506,  121  N.  W.  395, 

19.  United  Btstes  v.  St.  Loidb  Tsp-  23  L.R.A.(N.S.)  1260;  Yazoo,  ete.,  R. 
minal  R.  Ass'n,  236  U.  S.  194,  85  8.  Co.  v.  Searles,  85  Hiss.  520,  37  So. 


20.  State  v.  Dnlnth  Board  of  Trade,  Packing  Co.,  33  Mont.  179,  82  Pac. 

107  Minn.  606,  121  N.  W.  396,  23  833,  114  A.  S.  R.  804,  8  Ann.  Cas. 

Ii3JL(N.a)   1260  and  note.     See  717;  Walter  A.  Wood  Mowinr,  ete., 

rapra,  par.  26  et  seq.,  as  to  tbe  appli-  Co.  v.  Greenwood  Hardware  Co.,  76 

cation  of  tbe  Sherman  act  to  inters  S.  C.  378,  55  S.  E.  973,  9  Ann.  Gas. 

■tate  commerce.  902,  9  L.R.A.(N.S.)  501;  State  t. 

1.  International  Harvester  Co.  t.  Central  Lnmber  Co.,  24  S.  D.  136, 123 

Kmtncky,  234  U.  S.  216,  34  8.  Gt.  N.  W.  504,  42  UR.A.(N.S.)  804  and 

8S3,  58  U.  S.  (L.  ed.)  1284;  Collins  note;  Wood  v.  Seattle,  23  Wash.  1, 

T.  Kentucky,  2B4  U.  a  634,  34  S.  Ct.  62  Pac  136,  62  LJtJL.  309. 

A24,  58  U.  8.  (L.  ed.)  1610;  Brown  Note:  04  Ii.R.A.  689. 

T.  Jaoobs'  Fharmaov  Co.,  116  Oa.  420,  And  see  supra,  par.  6  et  seq. 
41  S.  E.  663,  90  A.  B.  R.  126,  67 


V.  Statb  Antiteust  Lavs 


Scope  and  ValidUy 


Ct  408,  59  U.  S.  (L.  ed.)  535. 


039,  68  L.R.A.  715;  State  v.  Cndahy 
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demeanor  for  two  or  more  peiaons  to  conspire  "to  commit  any  act 
injuriooa  to  trade  or  commerce."  '   Modem  antitrust  legislation  is, 

however,  much  more  comprehensive  and  elaborate.  Particular  acts 
vary  in  detail,  but  they  are  alike  in  general  purpose,  and  usually 
probilnt  in  explicit  terms  all  ctrntracts,  combinations  and  arrange- 
ments in  the  form  of  trusts,  pools,  or  otherwise,  among  individuals, 
partnerships  and  corporations,  which  operate  to  estali^ish  or  maintain 
a  monopoly  in  the  state  in  the  manufacture,  production  or  sale  of 
any  commodity  of  general  use  therein,  or  which  are  in  restraint  of 
trade  within  the  state.*  Statutes  of  the  same  general  character  have 


3.  Stewart  v.  Steama,  etc.,  Lumber  Builders'  Ass'n,  169  Fed.  259,  94  C. 

■Co.,  56  Fla.  570,  48  So.  19,  24  L.R.A.  C.  A.  535,  26  L.R.A.(N.S.)  148;  State 

(N.S.)  649;  Clark  v.  Needham,  125  v.  Prank,  114  Ark.  47,  169  S.  W.  333, 

Mich.  84,  83  N.  W.  1027,  84  A.  S.  B.  Ann.  Caa.  1916D  983,  52  L.B.A.(N.S.) 

559;  People  v.  North-River  Sugkr  Re-  1149;  Gets  t.  Federal  Salt  Co.,  147 

fining  Co.,  54  Hun  364,  355,  3  N.  Y.  Cat  115,  81  Pac.  416, 109  A.  S.  R.  114; 

S.  401,  7  N.  Y.  S.  406,  2  L.R.A.  33,  Ford  v.  Chicago  Milk  Shippers'  Ass'n, 

5  L.R.A.  386,  affirmed  121  N.  Y.  582,  155  lU.  166,  39  N.  E.  651,  27  L.R.A. 

24  N.  E.  834,  18  A.  S.  R.  843,  9  298 ;  Harding  v.  American  Glucose  Co., 

L.R.A.  33;  Leonard  v.  Poole,  114  N.^  182  HI.  551;  55  N.  B.  677,  74  A.  S.  R. 

y.  371,  21  N.  E.  707,  U  A.  S.  B.  667,  189,  64  L.R.A.  738;  Sonthem  Foe 

4  L.R.A.  728;  People  v.  Sheldon,  139  Brick,  etc.,  Co.  v.  Garden  City  Sand 

N.  Y.  251,  34  N.  E.  785,  36  A.  S.  B.  Co.,  223  111.  616,  79  N.  E.  313,  7  Ann. 

690,  23  L.R.A.  221;  Morris  Run  Coal  Cas.  50,  9  L.R.A.(N.S.)  446  and  note; 

Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  Iver  v.  Byram  Foundry  Co^,  37  Ind. 


3.  Connolly  v,  Union  Sewer  Pipe  327;    Reeves   v.   Decorab  Farmers' 

.Co.,  184  U.  S.  540,  22  S.  Ct.  431,  46  Cooperative  Soc.,  160  la.  194,  140 

U.   S.   (L.  ed.)   679;  Minnesota  v.  N.  W.  844,  44  L.R.A.(N.S.)  1104; 

Northern  Securities  Co.,  194  U.  S.  48,  State  v.  Smiley,  65  Kan.  240,  60  Pac 

24  S.  Ct.  598,  48  U.  8.  (L.  ed.)  870;  199,  7  L.R.A.  903;  State  v.  Wilson, 

Smiley  v.  Kansas,  196  U.  S.  447,  25  73  Kan.  343,  84  Pac.  737,  117  A.  S. 

S.  Ct.  289,  49  U.  S.  (L.  ed:)  646;  R.  479;  Brewster  v.  Miller,  101  Ky. 

National  Cotton  Oil  Co.  v.  Texas,  197  368,  41  S.  W.  301,  38  L.R.A.  605; 

U.  S.  115,  26  S.  Ct.  379,  49  U.  S.  (L.  Aetna  Ins,  Co.  v.  Com,,  106  Ky.  864, 

ed.)   689;  Watera-Pieree  Oil  Co.  v.  51  S.  W.  624,  45  L.R.A.  355;  Com. 

Texas,  212  U.  S.  86,  29  S.  Ct.  220,  53  v.  International  Harvester  Co.,  131 

U.  S.  (L.  ed.)  417;  Hammond  Pack-  Ky.  551,  115  S.  W.  703,  '  ,d  A.  8.  R. 

ing  Co.  v.  Arkansas,  212  U.  S.  322,  256;  Merchants'  lee,  etc.,  (Jo.  v.  Rohi^ 

39  S.  Ct.  370,  53  U.  S.  (L.  ed.)  530;  man,  138  Ky.  630,  128  S.  W.  599,  137 

Grenada  Lumber  Co.  v.  Mississippi,  A.  S.  R.  390,  30  L.E.A.(N.S.)  973; 

217  U.  S.  433,  30  S.  Ct.  535,  54  V.  S.  Hunt  v.  Riverside  Co-Operative  Club, 

(L.  ed.)  826;  International  Harvester  140  Mich.  538^  104  N.  Vi.  40,  112 

Co.  of  America  v.  Missouri,  234  V.  A.  S.  R.  420;  Ertz  v.  Produce  Exch. 

S.  199,  34  S.  Ct.  859,  58  U.  8.  (L.  Co.,  82  Minn.  173,  84  N.  W.  743,  33 

cd.)  1276;  International  Harvester  Co.  A.  S.  R.  419,  61  L.R.A.  826;  State  t. 

of  America  t.  Kentucky,  234  U.  9.  Dnluth  Board  of  Trade,  107  Minn. 

216,  34  S.  Ct.  853,  58  U.  8.  (L.  ed.)  606,  121  N.  W.  395,  23  L.E.A.(N.B.) 

1284;  Chicago  Wall  Paper  Mills  v.  1260  and  note;  State  t.  Creamery 

(^neral  Paper  Co.,  147  Fed.  491,  78  Package  Mfg.  Co.,  110  Minn.  415,  12fl 

C.  C.  A.  607,  8  Ana.  Caa.  889;  Na.  K.  W.  126,  623,  136  A.  S.  B.  514; 

tional   Ftieproofing   Go.        Mason  f^tate  t.  Minneapolis  Milk  Co.,  ISti 


173,  8  Am.  Rep.  159. 


App.  452,  77  N.  E.  302,  117  A.  8.  E. 
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bean  enacted  in  the  Dominion  of  Canada,*  and  in  Aostcalia.*  In 
■addition  to  the  eommon  featuies  above  set  out  many  statutes  contain 
special  and  detailed  provisiona  as  to  combinations  of  general  types, 
such  as  "trusts/'  *  and  combiaationa  afi^ting  tranqKtrtation^'  in^Hir- 
anoe,^  or  labor,*  combination  anu>ng  persona  who  handle  grain  at 
public  warehouses,^*  and  combinations  to  refuse  to  sell  to  or  deal  with 
nonmembers  of  an  association.^^  In  a  few  states,  there  are  statutes 
forbidding  discnmioation  in  buying  or  selling  prices  in  different  seo- 
tions,  localities  or  communities  of  the  state  for  ^e  purpose  of  creating 
a  monopoly  or  driving  competitors  out  of  business.^'  In  practically 
all  of  the  antitrust  statutes,  the  prohibited  contracts  and  agreements 
are  declared  to  be  illegal  and  void,  and  denied  enforcement  at  law  at 
in  equity,  and  in  addition,  participation  in  any  such  contract  w 
<*ombination  is  made  a  wiminal  act  or  conspiracy  and  sev^ly  pun- 
ished by  fine  and  imprisonment,      Many  statutes  also  provide  special 


Minn.  34,  144  N.  W.  417,  51  L.R.A.  R.  Co.,  Sfl  Tex.  516,  M  S.  W.  214,  13 
(N.6.)  244  and  not«;  Kosciusko  Oil  Aon.  Cas.  1072,  6  L.RJL(N.S.)  783; 
Mill,  etc.,  Co.  V.  Wilson  Cotton  Oil  Weidmaa  v.  Shragge,  46  Can.  Slip. 
Co.,  90  Miss.  551,  43  So.  435,  8  L.R.A.  Ct.  1,  Ann.  Cas.  iyi2D  919. 
(N.S.)  1053;  R«tail  Lumber  Dealer's  Notes:  52  L.R.A.  376  ;  64  L.Bj1. 
Aas'n  V.  State,  05  Miaa.  337,  48  So.  68»  et  saq.;  15  LJ(.A.(N.S.)  850;  18 
1021,  35  L.E.A.(N.S.)  1054;  State  t.  Ann.  Cas.  1154  et  aeq.;  Ann.  Gas. 
Atmour  Packing  Co.,  173  Mo.  356,  73  lfll2D  823. 

S.  W.  645,  96  A.  S.  R.  515,  61  L.R.A.  4.  Weidman  r.  Shzasge,  46  Can. 
464;  Finck  v.  Schneider,  187  Mo.  244,  Sup.  Ct.  1,  Ami.  Gaa.  1912D  910  and 

86  S.  W.  213,  106  A.  8.  R.  462;  C.  H.  note. 

Aibers  Commission  Co.  v.  Spencer,  205     6.  Atty.-Oen.     Adelaide  Steamship 

Mo.  106,  103  6.  W.  523,  11  L.B.A.  Co.,  [1913]  A.  C.  (Eng.)  781,  Ana. 

(N.S.)  1003;  State  t.  Cndahy  Pack-  Cas.  1914A  417. 

log  Co.,  33  Mont.  179,  82  Pao.  833,     6.  See  infra,  par.  128. 

114  A.  S.  R.  804,  8  Ann.  Cas.  717;     7.  See  infra,  par.  132  et  aeq. 

In  re  Daviw,  168  N.  T.  89,  61  N.  E.     8.  See  infra,  par.  141  et  seq. 

118,  56  L.R.A.  856;  Strans  v.  Ameri-     9.  See  infra,  par.  147  et  aeq. 

can  Publishers'  Ass'n,  177  N.  T.  473,     10.  State  v.  Duloth  Board  of  Trad^ 

69  N.  £.  U07,  101  A.  S.  a.  819,  64  107  Minn.  606,  121  N.  W.  396,  28 

L-B-A.  701;  Walter  A.  Wood  Mowing,  L:R.A.(N.S.)  1260. 

etc.,  Co.  V.  Greenwood  Hardware  Co.,     11.  Knight,  etc.,  Co.  v.  Millar,  172 

75  S.  C.  378,  56  S.  E.  973,  9  Ann.  Ind.  27,  87  N.  E.  823,  18  Ann.  Cas. 

Gaa.  902  and  note,  9  L.B.A.(N.8.)  1146;  Com.  v.  Strauss,  191  Mass.  545, 

SOI  and   note;    BaUey   v.   Mastor  78  N.  E.  186,  6  Ann.  Cas.  842,  11 

Plombers'  Asa'n,  103  Tenn.  99,  62  8.  L.R.A.{N.S.)  i»68.    And  see  infm, 

W.  863, 46  L.RA.  561 ;  State  r.  Sehlita  par.  105  et  seq. 

Brewing  Co.,  104  Tenn.  716,  69  S.  W.     12.  State  v.  Fairmont  Creamery  Co, 

1633,  78  A.  8.  B.  941;  8tate  t.  Caul-  153  la.  702,  133  N.  W.  895,  42  L.R.A. 

howee  Woolen  Milk  Co.,  116  Tenn.  (N.S.)  821;  State  v.  Drayton,  82  Meb. 

266,  89  8.  W.  741,  112  A.  8.  E.  826,  254,  117  N.  W.  768,  130  A.  S.  R. 

-2  L.R.A.(N.S.)  498;  Standard  Oil  Co.  671.  23  L.R.A.(N.S.)  1287;  State  v. 

T.  State,  117  Tenn.  618, 100  8.  W.  705,  Central  Lumber  Co.,  24  S.  D.  136, 

10  UR.A.(N.S.)  1016;  Qaeen  Ins.  Co.  123  N.  W.  504,  42  L.R.A.(N.S.)  804 

State,  86  Tex.  250,  24  8.  W.  307,  and  note. 
■az  L.R.A.  483-,  Stats  v.  MiBBomi,  ete.,     13.  See  eases  eited  in  yiuietliim 
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penalties  and 'prooeediu^  for  violations,  including  the  forfeiture  of 
corporate  charters  and  licenses  to  do  buaineas,^*  denial  of  the  right 
to  enf(»:ce  collateral  contracts  or  even  to  do  business  or  maintain 
any  action  in  the  courts  of  the  state,^^  actions  for  double  and  three- 
fold damages,  in  behalf  of  persons  injured  by  the  unlawful  com* 
bination,**  pecuniary  penalties,^'  and  proceedings  in  equity  at  the 
suit  of  the  attorney  genial  or  the  party  injured  to  enjoin  violationa.^^ 
State  antitrust  statutes  are  not  designed  as  means  for  the  regulation 
of  the  public  market,  nor  as  an  attempt  to  control  the  price  of  goods 
offered  for  sale,  but  to  suppress  trusts,  secure  the  benefits  arising  froitt 
competition  in  trade,  prevent  monopolies,  and  protect  Uxe  people  from 
^e  posslUe  tsrranny  and  oppression  of  combined  wealth.'*  Such 
statutes  do  not  create  a  new  business  for  any  person,  nor  give  a  new 
right  in  the  property  of  others;-  but  the  ol^ect  is  to  prevent  inter- 
ference with  business  authorized  and  carried  on  in  accordance  with 
the  laws  of  the  state. They  do  not  apply  to  the  state,  or  any  of  its 
statutory  agencies,  in  making  contracts.* 

70.  Constitutionality  Generally. — The  relief  of  the  citizens  of  each 
state  from  the  burden  of  monopoly  and  the  evils  resulting  from  the 
restraint^of  trade  among  such  citizens  was  left  with  the  states  to 
deal  withj  and  the  supreme  court  of  the  United  States  has  recognized 
their  possession  of  that  power  even  to  the  extent  of  holding  that  an 
epiployment  or  business,  carried  on  by  private  individuals,  when  it 
becomes  a  practical  nionoptdy,  to  which  the  ciUzon  ia  compelled  to 


floteg  to  this  paragraph,  and  also  infta,  L.R.A.  241, 

par.  87,  109.  Notes:   11  L.E^.(N.S.)   368;  30 

14.  See  infra,  par.  166  et  seq.  L.R.A.(N.S.)  583  ;  8  Ann.  Gas.  894^ 

IB.  Connolly  v.  Union  Sewer  Pipe  Ann.  Gas.  1912A  1030  ;  53  U.  S.  <L- 

Co.,  184  U.  S.  640,  22  8.  Ct.  431,  46  ed.)  487,  488. 

U.  S.  (L.  ed.)  679;  Chicago  Walt  16.  See  infra,  par.  166  et  seq. 

Paper  Mills  v.  General  Pap^  Co.,  147  17.  See  infra,  par.  74,  160. 

Fed.  491,  78  C.  C.  A.  607,  8  Ann.  Cas.  18.  See  infra,  par.  161  et  aeq. 

889  and  note;  Ford  t.  Chicago  Milk  19.  Soutiiem  Fire  Brick,  etc.,  Co. 

Shippers'  Ass'n,  155  lU.  166,  39  N.  E.  v.  Garden  City  Sand  Co.,  223  111.  616,. 

651,  27  L.B.A.  298;  State  v.  Jack,  69  79  N.  E.  313,  7  Ann.  Cas.  50,  9  L.R.A. 

Kan.  387,  76  Pae.  911,  2  Ann.  Cas.  171,  (N.S.)  446  and  note;  Knight,  etc.,  Co. 

1  L.R.A.(N.S.)  167;  State  v.  Wilson,  v.  MUler,  172  lod.  27,  87  N.  E.  823,  Ift 

73  Kan.  343,  84  Pae.  737,  117  A.  S.  Ann.  Cas.  1146;  State  v.  Ehiluth  Board 

R.  4T9;  Brewster  v.  MiUer,  101  Ky.  of  Trade,  107  Minn.  506,  121  N.  W. 

368.  41  S.  W.  301,  38  L.R.A.  505;  896,  23  L.R.A.(N.S.)  1260  and  note; 

Merchants'  Ice,  etc..  Storage  Co.  t.  State  v.  Minneapolis  Milk  Co.,  124- 

Kohrman,  138  Ky.  530,  128  S.  W.  .599,  Minn.  34,  144  N.  W.  417,  51  L.R.A. 

137  A.  S.  B.  390,  30  L.B.A.(N.S.)  (N.S.)  244;  Yazoo,  etc.,  R.  Co.  v. 

973:  Brent  v.  Gay,  149  Ky.  616,  149  Senrles,  85  Miss.  520,  37  So.  939.  68 

S.  W.  916,  41  L.R.A.(N.S.)  1034;  C.  L.R.A.  HS. 

H.  Albers  Cominiaaion  Go.  v.  Speneer,  SO.  Ft  North,  etc.,  R.  Co.  v.  Stnt«,. 

205  Mo.  105. 103  S.  W.  523, 11  LJLA.  99  Tex.  34,  87  S.  W.  336,  70  L.R.A. 

(N.S.)  1003;  FnqOB  v.  Pabat  Brewing  960, 


Co.,  90  1^.  398,  38  S.  W.  29,  760,  36 


1  Note:  64  L.R.A.  726. 
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resort  and  by  means  of  which  a  tribute  can  be  exacted  &om  the  com' 
munity,  is  subject  to  regulation  by  state  l^islative  power*  On  the 
ground  that  antitrust  legislation  is  within  the  police  power  of  the 
state  it  has  been  uniformly  held  thai  statutes  designed  to  protect  trade 
and  commerce  from  unlawful  restraints  and  monopolies  axe  not  uncon- 
stitutional as  abridging  the  freedom  of  contract,  or  as  deriving  those 
to  whom  they  apply  of  their  perstmal  Ubwty,  property,  or  privileges 
without  due  process  of  law,  or  as  doiying  them  the  equal  protectu»ii 
of  the  laws.'  Since  combinations  in  TCBtrictum  of  competition,  or 
in  restraint  of  trade,  have  been  d«ioanced  at  common  law  from-  its; 
earliest  history,  as  being  inimical  to  the  public  welfare,  and  contrary, 
to  public  policy,  a  statute  which  is  simply  declaratory  of  that  law, 
and  affixes  civil  and  criminal  penalties  for  its  infraction,  must  cer- 
tainly be  regarded  as  ree$>on9ive  to  aome  public  necessity,  suitable  to 
suteerve  it,  and  reasonable  in  its  opa«tion  upcm  the  perscHis  whom 
it  affects.*  It  has  been  held  that  a  statute  is  none  the  less  a  valid 
exercise  of  the  police  power  of  the  state  though  it  prohibits  all  oon- 

2.  United  States  v.  S.  C.  Kmgfat  (L.  ed.)  1276;  Kiigfat,  et«.,  Co.  v. 


Co.,  156  U.  &  1, 15  S.  Ct  249,  39  U.  MiUer,  172  Ind.  27,  87  N.  £.  823,  18 

S.  (L.  ed.)  325;  Oienada  Lumber  Co.  Ann.  Cas.  1146  and  note;  State  v. 

T.  Uisrissippi,  217  U.  8.  433,  30  S.  Smiley,  65  Kan.  240,  69  Pae.  190,  67 

Ot.  535,  54  U.  8.  (L.  ed.)  826;  State  L.R.A.  903;  SUU  v.  Jaek,  69  Kan. 

T.  Jaek,  69  Kan.  887,  76  Pae.  911,  2  387,  76  Pae.  OU,  2  Ajm.  Gaa.  171,  1 

Ann.  Cas.  171,  1  L.BJL(Nj3.)  167.  Lil.A.(N.S.)  167,  aflbBied  199  V.  S. 


3.  Aikens  v.  Wisoonsin,  195  U.  3.  234,  4  Ann.  Cas.  689;  State  v.  Wil- 

194,  25  8.  Ct.  3,  4A  U.  S.  (L.  ed.)  son,  73  Kan.  343,  84  Pae.  737,  117 

154;  SmUey     Kansas,  196  U.  S.  447,  A.  8.  R.  479;  Com.  v.  Btmui^  191 

25  S.  Ct  289,  49  V.  S.  (L  ed.)  546:  Mass.  546,  78  N.  £.  13CL  6  Ann.  Gaa. 

National  Cotton  Oil  Co.  v.  Texas,  197  842  and  note,  11  UB.A.(N.S.)  968:  n 

D.  S.  115,  25  S.  Ct  379,  49  V.  B.  (L.  State  v.  Firemen's  Fund  Ins.  Co.,  152 

ed.)  689;  Carroll  t.  Oreenwieh  Ins.  Mo.  1,  52  S.  W.  505,  45  L.aA.  363; 

Co.,  180  n.  S.  401,  26  8.  Ct.  66,  50  State  v.  Amunr  Packing  Co.,  173  Mo. 

U.  8.  (L.  ed.)  246;  Waters-Pierce  Oil  356,  73  S.  W.  64S,  96  A.  8.  B.  515,  61 

Co.  V.  Texas,  212  U.  8.  86,  29  S.  Ct.  L.B.A.  464;  Fmck  v.  Schneider  6nm- 

220,  58  U.  &  <L.  ed.)  417;  Standard  ite -Co.,  187  Mo.  244, 86  S.  W.  213, 106 

(Kl  Co.  V.  Tennessee,  217  U.  S.  413,  A.  S.  R.  452;  State  v.  Draytcm^  82 

30  8.  Ct  543.  64  U.  8.  (L.  ed.)  817,  Neb.  254,  117  N.  W.  768,  130  A.  S. 

afBnDiagll7Tenn.618,1008.W.706,  B.  671,  23  L.R.A.(N.3.>  1287;  State 

10  LB^.(N.S.)  1015;  Graiada  Lorn-  v.  Central -Lumber  Co.,  24  8.  D.  136, 

ber  Co.  v.  MississippL  217  U.  S.  433,  123  N.  W.  504,  42  L.R.A.(N.S.)  804; 

30  8.  a.  586,  64  U.  8.  (L.  ed.)  826;  State  v.  Sehlitz  Brewing  Co.,  104 

Oflinan  Allianee  Ina.  Co.  v.  Hale.  219  Tenn.  715,  59  S.  W.  1033,  78. A.  S. 

U.  S.  307,  81  S.  Ct  246,  56  U.  S.  (L.  B.  941. 

ed.)  229  and  note;  Central  Lumber  Co.  Notet  64  L.B.A.  680,  694  et  seq. 
V.  South  Dakota,  226  U.  8. 157.  33  S.     And  see  Cokbtiivtiokai,  Law,  voL 

Ct  66,  57  U.  S.  (L.  ed.)  164,  affirming  6,  p.  221. 

24  S.  D.  138, 123  N.  W.  504,  42  L;R.A.     4.  Knig*t,  etc.,  Co.  v.  MiUer,  172 

(N.S.)  804  and  note;  International  Ind.  27,  87  N.  B.  823,  18  Ann.  Cas. 

Harvester  Co.  of  America  v.  Mission,  IIM. 
234  V.  8.  199,  34  S.  Ct  860,  58  U.  S. 


Note:  6  Ann.  Cas.  646  et  seq. 
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tracts  in  reetraint  of  trade  whether  reasonaUe  or  unreasonable,'  nor 
does  its  application  to  a  combination  which  has  benefited  inst^d  of 
injured  the  public  render  such  legislation  repugnant  to  the  14th 
amendment  to  the  federal  constitution  as  unreasonable  and  arbitrarily 
limiting  the  right  of  contract*  Such  acts  are  not  necessarily  so  vague, 
indefinite,  and  uncertain  aa  to  deprive  them  of  their  constitutionality, 
in  that  they  punish  by  forfdture  of  the  right  to  do  business,  and  the 
imposition  of  penalties,  under  provi^ons  which  do  not  advise  a 
citizen  or  corporation  prosecuted  under  them  of  the  nature  and 
character  of  the  acts  constituting  violation  of  the  law.^  Nor  is  a 
retroactive  effect,  in  violation  of  the  constitution,  given  to  antitrust 
laws  by  constroing  them  to  autiiorize  a  conviction  of  a  forragn 
corporation  for  carrying  out,  after  the  passage  of  those  laws,  an 
agre«nent  for  diviaicm  of  twritory  in  suppressiiHi  of  competition, 
entered  into  before  the  enactment  of  those  laws  and  before  the  creation 
of  the  defendant  corporation,  and  at  a  time  when  such  agreement 
was  legal.*  But  although  every  reasonable  intendment  must  be 
made  in  favor  of  the  validity  of  the  legislation  under  attack,*  par- 
ticular statutes,  or  parts  thereof,  have  been  declared  unconstitutional 
because  of  their  infringement  upon  certain  well  defined  limitations 
upon  legislative  powers.^*  Thus,  for  instance,  it  has  been  held  that 
uncertainty  aa  to  what  the  selling  price  of  an  article  would  have  been 
had  there  been  no  combination  of  its  manufacturers  renders  invalid 
convictions  under  antitrust  legislation  by  which,  as  const^ed  by  the 
.state  courts,  combinations  for  tiie  purpose  of  con^Uing  prices  are 
'made  unlawful  only  when  for  the  purpose,  or  with  the  effect,  of 
fixing  ft  price  for  an  article  greater  or  less  than  its  real  value,  which 
is  ft^her  declared  by  such  courts  to  be  the  market  value  under  fair 
competition  and  under  normal  conditions.^^ 

5.  Note:  18  Ann.  Cai.  1166.  ton,  82  Neb.  254,  117  N.  W.  7«8,  130 

6.  Intemational  Harvester  Co.  of  A.  S.  R.  671,  23  LJt.A,(N.S.)  1287; 
America  v.  MiMouri,  234  U.  S.  109,  State  v.  Central  Lumber  Co.,  24  8.  D. 
34  S.  Ot.  859,  58  U.  S.  (L.  ed.)  1276,  136,  123  N.  W.  504,  42  L.ILA.(N.8.) 
62  L.R.A.(N.S.)  526.  804,  afBimed  226  U.  S,  157,  33  S.  Ct 

7.  Watera-Pierce  Oil  Co.  v.  Texas,  66,  57  U.  8.  (L.  ed.)  164. 

212  IJ.  S,  86,  29  S.  Ct  220,  53  U.  S.  10.  Notes:  64  L.R.A.  689  et  aeq.;  6 
<L.  ed.)  417.  Ann.  Caa.  846  et  seq. 

8.  Watera-Pieree  Oil  Co.  v.  Texas,     And  see  supra,  par.  72. 

212  U.  S.  86,  29  S.  Ct.  220,  53  U.  8.  11.  International  Harvester  Co.  of 

(L.  ed.)  417:  Finck  v.  Schneider  Gran-  America  v.  Kentucky,  234  U.  8.  216, 

ite  Co.,  187  Mo.  244,  8'H  S.  W.  213,  589,  34  S.  Ct.  853,  947,  58  U.  8.  (L. 

106  A.  S.  R.  452;  State  v.  Missouri,  ed.)  1284,  1484,  overroiing  131  Ky. 

«tc..  R.  Co.  V.  Texas,  99  Tex.  516,  91  551,  115  S.  W.  703,  133  A.  S.  R.  266; 

S.  W.  214, 13  Ann.  Caa.  1072,  5  L.R.A.  Collins  v.  Kentucky,  234  U.  S.  634,  34 

(N.S.)  783.    Apd  see  infra,  par.  83.  S.  Ct.  924,  68  U.  S.  (L.  ed.)  1510;  Ma- 

9.  MaUinckrodt  Chemical  Works  t.  lone  v.  Kentucky,  234  U.  8.  639,  34  S. 
BCiaaonri,  238  U.  S.  41,  35  S.  Ct.  671,  Ct.  926,  58  U.  B.  (L.  ed.)  1512;  Amer- 
68  U.  S.  (L.  ed.)  1192;  State  v.  Dray-  oau  Seedinff  Kadk.  Oo.  t.  Eentneky, 
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71.  CoodusiTe&ess  in  Federal  Conn  of  Decisions  of  State  Conrt-^ 
The  scope  and  zneaniiig  of  a  state  antitruat  statute  as  determined  by 
the  higheet  court  of  the  state  conclude  the  federal  eupreme  court  in 
determining,  on  writ  of  error  to.  the  state  court,  whether  or  not  such 
statute  violates  the  federal  constitution.  And  it  is  to  be  assumed, 
in  the  absence  of  any  construction  of  the  statute  by  the  courts  of 
the  state,  that  those  courts  will  adopt  such  a  constructiou  as  wiU 
render  the  enactment  consistent  with  constitutional  limitations.*' 
The  suprmie  court  of  the  United  States  is  also  bound  by  the  de- 
cision of  the  state  supreme  oonrt  that  the  antitrust  statute  of  such 
state  violates  no  provisions  of  the  constitution  of  that  state,  and  tiiat  it 
is  a  valid  statute  so  far  as  that  installment  is  concerned.'-^ 

72.  Interference  with  Interstate  Commerce  as  Invalidating  Stat- 
vtew — ^It  has  already  been  pointed  out  that  Congress  is  vested  wi^  the 
exclunve  power  under  the  commerce  clause  of  the  federal  constitu- 
tion to  legislate  against  combinations  to  monopolize  and  restrain  inte- 
state and  foreign  trade  and  competition,^''  and  it  accordingly  follows 
that  a  state  statute  which  undertakes  directly  to  deal  with  combina- 
tions of  this  character  is  unconstitutional  and  void.  This  is  the  case 
with  so  much  of  a  state  act  as  attempts  to  prohibit  the  importation 
into  and  sale  of  articles-  in  a  state  since  it  tends  to  lessen  full'  and 
free  competition  in  interstate  commerce.'*  But  a  combination  in 
restraint  of  intrastate  trade  is  punishable  under  a  state  antitrust  act 
although  interstate  commerce  is  incidmtally  affected,*'  and  an  act 
does  not  unlawfully  interfere  with  interstate  commerce  in  providing 
for  the  exclusion  of  a  foreign  corporation  'from  doing  intrastate  busi- 

236  U.  S.  660,  36  S.  Ct.  456,  5d  U.  S.  Tcit  Chemical  Works  v.  Miffionri,  23& 

(L.  ed.)  773;  MoUinckiodt  Chemical  U.  S.  41,  36  S.  Ct.  671,  59  V.  & 

Works  V.  Missouri,  238  U.  S.  41,  36  (L.  ed.)  1192;  Commonwealth  v.  In- 

B.  Ct.  671,  59  U.  S.  (L.  ed.)  1192.  temational  Harvester  Co.,  131  Ky.  fifil. 

Note:  51  LJtJl.(N.S.)  246.  115  S.  W.  703,  133  A.  S.  B.  256. . 

And  see  infn,  par.  102, 103.  Note:  40  L.B.A.(N.S.)  444. 

12.  SmUey  v.  Kansas,  196  U.  S.  13.  Mallinckrodt  Chemical  Works  v. 

447,  25  S.  Ct  289,  49  U.  S.  (L.  'ed.)  Missouri,  238  U.  S.  41,  35  S.  Ct.  671, 

546;  National  Cotton  OU  Co.  v.  Texas,  59  U.  S.  (Ll  ed.)  1192. 

197  V.  8.  115,  25  8.  Ct  379,  49  U.  S.  14.  Jack  v.  Eanau,  190i  U.  B.  872, 

(L.  ed.)  689;  Hammond  Packing  Co.  26  S.  Ct  73,  50  U.  S.  (L.  ed.)  234, 

▼.  Aifeansw,  212  U.  S.  322,  29  8.  Ct  4  Ann.  Cas.  689. 

370,  63  V.  8.  (L.  ed.)  630,  16  Ann.  16.  See  supra,  par.  26  et  seq, 

Caa.  645;  Standard  Oil  Co.  v.  Tennee-  16.  Note:  6  Ann.  Cm.  847. 

see,  217  XJ.  S.  413,  30  S.  Ct.  543,  64  17.  Conunonwealth  v.  Stranss,  191 

U.  8.  (L.  ed.)  817;  Grenada  Lumber  Mass.  546,  78  N.  E.  136,  6  Ann.  Ca& 

Go.  T.  Mississippi,  217  U.  S.  433,  30  842  and  note,  11  LJlX(N.S.)  968l 

8.  Gt  635,  64  U:  S.  (U  ed.)  826;  Standard  Oil  Co.  t.  State,  117  Tenn. 

International  Harvester  Co.  v.  Ken-  618,  100  8.  W.  706,  10  Ii.B.A.(N.S.) 

tneky,  234  U.  S.  216,  34  8.  a.  86%  1016,  affirmed  217  U.  8.  413.  30  S. 

58  U.  S.  (L.  ed.)  1284;  CoUina  t.  Ct  543,  54  U.  8.  (L.  ed.)  817.  As 

Kentneky,  234  V.  8.  634,  34  8.  Ct  to  the  constitntionahty  of  a  state  atat- 

924,  68  XT.  8.  (L.  ed.)  1610;  HaDinek-  nte  afleeting  interstate  bnsinaa  of  lo- 
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ness  in  the  state,  although  auch  corporation  might  be  engaged  in 
interstate  Gommerce.^^  Nor  is  interstate  commerce  unlawfully  regu- 
lated, at  least  in  the  absence  of  congressional  action,  by  a  state  anti- 
trust act  under  which  a  foreign  company  may  be  excluded  from 
doing  domestic  business  in  the  state  because  it  has  induced  merchants 
in  that  state  by  gifts  to  revoke  orders  on  a  rival  company  for  a 
commodity  to  be  shipped  into  the  atote.^*  An  article  brought  from 
another  state  under  a  contract  of  purchase  ceases  to  be  an  article  of 
interstate  commerce  so  far  as  the  contract  makes  an  unlawful  trust 
by  giving  the  purchaser  an  exclusive  control  of  its  sale  in  that  vicinity 
and  binding  him  not  to  deal  in  any  other  article  of  the  kind,  and 
the  validity  of  a  state  statute  prohibiting  sales  of  goods  made  on 
condition  that  the  purchaser  shall  not  sell  the  goods  of  any  other 
person  is  aifected  by  neither  the  federal  constitution  nor  the  Sherman 
act.***  It  has  also  been  held  that  a  state  has  the  right  to  prohibit 
ftnd  interfere  with  a  contract  in  restraint  of  competition  among  raiU 
roads  some  of  the  parties  to  which  are  corporations  created  by  the 
state  although  it  regulates  charges  upon  interstate  freight.*  Even 
though  a  state  statute  contains  a  clause  directly  aifecting  interstate 
(.•ommerce  suc^  provision  does  not  vitiate  the  entire  statute;  it  is 
constitutional  and  valid,  so  far  as  it  affects  commerce  in  articles  which 
have  been  imported  into  the  state  and  become  commingled  with  the 
common  mass  of  property  of  the-  state  and  subject  to  its  laws,  as 
articles  of  domestic  production  and  manufacture.  The  state  may 
punish  a  conspiracy  to  interfere  with  competition  in  the  sale  of  such 
property  already  stored  within  the  state,  although  the  competition 
is  anticipated  from  articles  to  be  imported  for  that  purpose.*  And  it 
is  not  unconstitutional,  as  being  prohibited  by  the  commerce  clause  of 
the  federal  constitution,  for  a  state  to  provide  penalties  against  insur- 
ance trusts  and  combinations  which  are  engaged  in  interstate  busi- 
ness.* 

73.  Validity  of  Classification  and  Exemptions  Generally. — ^In  pass- 
ing antitrust  statutes,  as  in  other  casies,  the  legislature  may  make 
■classifications  for  the  purposes  of  its  application.  But  such  classi- 
iication  must  be  reasonable;  that  is  to  say,  it  mu^  be  based  upon 

<cal  zailroad  corporations,  see  infra,  298,  38  S.  W.  29,  750,  35  L.R.A.  24L 

par.  183.   .  1.  Gulf  R.  Co.  v.  State,  72  Tex.  404, 

18.  Note:  18  Ann.  Cas.  115S.  See  10  S.  W.  81, 13  A.  S.  B.  815, 1  L.R.A. 
infra,  par.  125, 14S.  And  see  Foreign  849  and  note. 

OORpoiUTiOKS,  vol  12,  p.  60  et  seq.  '  2.  Standard  Oil  Co.  v.  State,  UT 

19.  Standard  Oil  Co.  v.  Tenneasee,  Tenn.  618,  100  8.  W.  705,  10  LJI.A. 
217  U.  S.  413,  30  8.  Ct.  543,  S4  V.  S.  (N.S.)  1015;  Fnquit  v.  Pabst  Brewing 
(L.  ed.)  817.  Co.,  90  Tex.  298,  38  S.  W.  29,  750, 

20.  Gommonwealtti  r.  Strauss,  191  35  L.R.A.  241. 

Mass.  545,  78  N.  E.  136,  6  Ann.  O&a.  3.  Note:  6  Ann.  Cas.  847.   And  sea 

842  and  note,  11  L.R.A.(N.S.)  968;  infra,  par.  144  et  seq. 
Tnqua  v.  Pafaet  Brewing  Co.,  90  Tex. 
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some  real  and  substantial  distinction  having  a  just  relation  to  (ih« 
legislative  object  in  view.*  An  antitrust  act,  like  otfaers,  must  apply 
alike  to  all  persons  and  corporations  in  the  same  olass,  otherwise  it 
is  invalid.  Hence,  such  a  statute  is  usually  held  unconstitutional, 
as  amounting  to  a  denial  of  due  process  of  law,  which  declu*es  that 
its  provisions  shall  not  apply  to  agricultural  products  or  live  stock 
while  in  the  possession  of  the  producer  or  raiser  *  A  contrary  con- 
clusion has,  however,  been  reaiched  by  some  courts  *  Excluding  com- 
binations of  wage  earners  from  statutory  prohibitions  against  com- 
binations to  lessen  competition  and  regulate  prices  is  generally  held 
not  to  render  such  legislation  repugnant  to  tlie  federal  constitution 
as  denying  the  equal  protection  of  the  laws,'  or  as  granting  to  any 
individual  special  or  exclusive  privileges  or  immunities  or  as  being 
special  legislation,*  though  there  are  decisions  to  the  contrary.*  Nor 
does  confining  to  manufacturers  and  vendors  of  articles  the  prohibi- 
tions of  an  act  against  combinations  to  lessen  competition  and  regu- 
late prices,  while  permitting  such  combinations  among  purchasers, 
render  the  legislation  repugnant  to  the  14th  amendment  of  the  con- 
stitution as  denying  the  equal  protection  of  the  laws.^*  An  act  that 
punishes  conspiracies  to  refuse  to  sell  or  deal  with  nonmembers  of 
an  association  is  not  invalid  because  limited  to  dealers,  mechanics  and 
artisans,  since  equal  protection  of  the  laws  is  not  thereby  denied  to 
consumers  and  the  public  generally.^*  And  an  exemption  from  the 
operation  of  an.  imtitrust  apt  of  corporations  organized  under  the 
building,  loan,  and  homestead  association  laws  of  the  state  has  been 
held  to  be  a  reasonable  clarification  and  not  unconstitutional  as  class 
l^ialation.^*  A  statute  forbidding  discrimination  in  prices  in  diffeN 
€Sk\  sections  of  the  state,  ifor  the  purpose  of  driving  out  of  business 

4.  Hallinekxodt  Cbemioal  Works  t.  52  LJt.A.|:ir.S.)  626, 68  0.  S.  (L.  edl) 

Miasouri,  238  tJ.  S.  41,  36  S.  Ct.  671,  1276. 

69  V.  8.  (U  ed.)  1193.  8.  Clabmd  v.  Anderson,  66  Neb.  25?, 

6.  ConnoUy  v.  UnioB  Sewer  Pipe  92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 

•Co^  184  0.  S.  640,  22  S.  Ct.  431,  1075,  5  L.R.A.(N.S.)  136. 

■46  U.  8.  (L.  ed.)  679;  Brown  v.  J:i-  Notte:  64  L.R.A.  72»  et  s«i.J''23 

itM  Pharmacy  Co.,  U5  Ga.  429,  41  L.R.A.(N.S.)  1262  ;  6  Ann.  Caa.  847; 

S.  E.  553,  90  A.  S.Tl.  136,  57  L.R.A.  17  Ann.  Cm.  ¥68.  ' 

547;  SUU  v.  Cudahy  Packing  Co.,  33  9.  Notes:  28  L.B.A.(N.S.)  1262;! 8 

Kont.  179,  82  Pac.  833,  114  A.  8.  B.  Aon.  Cas.  721.    And  aee  COHSnru- 

S04,  8  Ann.  Caa.  717.  tional  Law,  vol.  6,  p.  296;  LiBOB,  vol. 

Notes:  64  L.R.A.  689  at  leq.;  6  16,  p.  420  et  seq. 

Ann.  Cas.  846  et  seq.  10.  International  Harvester  Co.  v. 

And  866  infra,  par.  161.  Mitlsoori,  234  U.  S.  in<).  34  S.  Ct.  859, 

6.  State  v. .Schlitz  Brewing  Co.,  HU  .58  V.  S.  (L.  ed.)  V27(i.  t 
Tenn.  715,  59  S.  W.  10^3,  78  A.  S.  li.  11.  Knight,  atf.,  Co.  v.^MiUer,  172 
941.    And  see  CosaftvmaovAh  Law,  Ind.  27,  87  N.  £.  823,  18  Ann.  Caa. 
Tol.  8,  p.  402.  1146. 

7.  Intematioaal  Harvester  Co.  v.  12.  Note:  6  Ann.  Caa.  846  «t  seq. 
Missouri,  234  U.  S.  199,  34  S.  Ct.  959. 
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a  competitor  at  one  point,  is  not  invalid  for  making  an  unreasonaUe 
dassincation,  becanse  it  permits  persons  to  sell  at  unreasonably  low 
pricea,  where  they  make  no  attempt  at  discrimination,  since  there 
can  be  no  onconstitutional  dasediication  as  to  acts  which  will  con- 
stitute a  crime.  Nor  does  such  statute  deny  the  equal  protection  of 
the  laws,  because  it  affects  only  ^oee  selling  goods  in  two  or  more 
places  in  the  state,  nor  because  the  protection  of  the  statute  is  not 
extended  to  those  making  only  a  transitory  incursion  into  the  bu^- 
ness.^*  A  prohibition  of  a  similar  character  has  been  held  not  ta 
make  an  unlawful  clasrafication  and  thus  unconstitutionally  grant 
privileges  and  immunities  to  some  classes  of  citizens  which  are  with- 
held from  others  although  it  is  limited  in  its  application  to  the 
business  of  buying  certain  commodities  and  to  particular  methods 
of  conducting  the  same.*' 

74.  Special  Pnnrislans  Applicable  to  Corporationa. — While  corpo- 
rations may  not  arbitrarily  be  selected  in  order  to  be  subjected  to  a 
burden  to  which  individu^  would  as  appropriately  be  subject  it  is 
well  recogniwd  that  there  are  sadi  differences  between  corporations 
and  individuals  as  justify  corresponding  differences  in  treatment.*^ 
Thus  it  has  been  held  that  the  constitutional  privileges  and  immuni- 
ties of  corporations  are  not  infringed  by  a  statute  providing  for  the 
dissolution  of  domestic  corporations  and  the  banishment  of  foreign 
ones,  in  addition  to  the  imposing  of  a  fine,  for  the  commission  of 
certain  acts  tending  to  establish  a  monopoly,  while  individuals  com- 
mitting the  same  acts  are  merely  fined,  at  least  not  where  the  state 
constitution  authorizes  forfeiture  of  franchises  of  corporations  guilty 
of  monopol^i**  Nor  does  the  possible  invalidity  as  to  individuals 
of  the  provisions  of  an  act  penalising  the  doing  of  business  within 
the  state  by  members  of  a  trust  or  combination  to  control  prioea 
iMcessaiily  raider  such  provisions  invalid  as  to  corporations,  as  deny- 
ing the  equal  protection  of  the  laws.*'  The  general  rule  is  well 
established  that  no  contract  rights  of  domestic  corporations  are  im- 
paired by  the  provisions  of  an  act  imposing  a  penalty  on  corporations 
doing  business  in  the  state  while  members  oS  a  trust  or  oombinaticm 

18.  Central  Lumber  Go.  v.  Booth  kansM,  212  V.  8.  S22,  29  S.  Ct.  370, 

Dakota,  226  V.  8.  167,  83  S.  Ct.  66,.  53  V.  8.  (L.  ed.)  530,  15  Ann.  Cu. 

87  n.  8.  (li.  ed.)  164.  affinmng  24  645;  HaUiocIaodt  Oiemical  Works 

8.  D.  136,  123  N.  W.  604,  42  L.B.A.  HisBonri,  238  U.  8.  41,  35  8.  Gt  671, 

(N.S.)  804  and  note;  State  v.  Dray-  59  U.  8.  (L.  ed.)  U92. 

ton,  82  Neb.  264,  117  N.  W.  768,  16.  State  v.  Central  Lomber  Go„  24 

130  A  8.  a  671,  38  liJl.A.(N.8.)  8.  D.  136,  123  N.  W.  604,  42  LJt.A 

1287.  (N.S.)  804. 

Note:  42  LJt.A(N.S.)  804  et  seq.  Note:  18  Ann.  Cas.  1166. 

14.  State  T.  lUnnont  Creamery  Co.,  17.  Hammond  Paddng  Go.  v.  Ar- 

153  la.  702,  133  N.  W.  895,  42  UKA.  kanaaa,  2l2  U.  8.  322,  29  8.  Ct.  370, 

(N.S.)  881  and  notei  53  U.  6,  (L.  ed.)  030,  16  Ann.  Gas. 

16.  Hammond  Paddng  Co.  v.  Ai-  646. 
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to  control  prices^  where  the  state  coiutitution  reaves  to  the  legislar 
ture  the  povrar  to  repeal,  alter,  or  funend  .  corporate  charters,  pro- 
vided no  injustice  be  done  to  the  incorporators.^^  And  the  property 
of  a  foreign  corporation  engaged  in  manufacturing  ia  not  taken 
without  due  process  of  law  by  antittust  laws,  under  which  its  lic^ise 
to  do  business  in  the  state  is  forfeited  for  Tiolating  those  laws  by 
entering  into  an  agreement  to  regulate  or  iix.thtf  price  of  its  raw 
material.^*  Since  a  state  has  plenary  power  to  exclude  a  forego 
corporation  from  doing  business  witbin  its  borders,  it  follows  that 
property  is  not  taken  without  due  process  of  law  by  a  statute. impos- 
ing such  poialty  upon  a  foreign  corporation  doing  bunness  wi^in 
the  state  white  a  member  of  a  trust  or  combination  to  control  prices, 
alUiough  snoh  combination  may  not  have  been  created  in  the  state, 
and  may  not  affect  prices  in  such  state,  since  the  statute,  as  constaaed 
1^  the  state  oonrts,  does  not  forbid  or  affix  peaaltijes  to  acts  done 
beyond  the  state,  but  simply  prohibits  a  corporation  from  continuing 
to  do  business  within  the  sl^te  after  it  has  done,  either  within  or  out* 
aide  of  the  state,  the  enumerated  aeta.**  Corporations  are  not  deni^ 
the  equal  protection  of  the  laws  because  corporate  violators  of  the 
antitrust  act  may  be  proceeded  against  by  ImU  in  equity  on  rdation 
of  the  attorney  gen«al,  while  natural  persons  offending  against  its 
provisions  cannot  be  tried  without  a  preliminary  -investigation  by  a 
grand  jnry,  and  iacBctment  or  presentment,  and<a  trial  by  jury,  with 
the  right  to  an  acquittal  unless  th^  guilt  is  eetablished  b^oiid  a 
reasonable  doubt,  and  to  the.  benefit  of  a  statute  of  Umitatiws  of 
one  year.' 

75.  Pnvisisits  as  te  Procedure  and  Peistrteft—Btate  legislaturss, 
in  the  ezercue  of  their  power  to  deal  with  numopoUes  and  oombin»* 
tions  in  restraint  of  trade,  may  provide  their  own  methods  of  pio- 
oedore  and  detamino  the  metiiods  and  means  by  which  thsmr  lugLlar 
turn  may  be  made  effeottve,  subject  only  to  the  qoalifietitioiiB' that 
such  procedure  must  not  work  a  denial  of  fundamental  rights,  or 
otmffiot  with  q>eoifio  and  f^^licable  provisions  of.  the  federal  c(Mk- 
stitution."  It  has  been  held  that  a  proceeding  to  seoom  the  penalty 
givon  by  an  antitniBt  act  is  not  a  .oriminal  proceeding  within  tbe 

18.  Hammond  Packiiig  Co.  v.  Ar-  Ct.  326,  58  U.  S.  (L.  eA)  471. 
kansas,  212  U.  S.  322,  29  S.  Ct.  370,  20.  Hammond  Packing  Co.  t.  Ar- 
53  U.  S.  (L.  ed.)  630,  1&  Ann.  Cas.  kansas,  212  TJ.  8.  322,  29  S.  Ct.  370, 
645.  53  U.  S.  (L.  ed.)  530,  16  Ana.  Caa. 

19.  National  Cotton  Oil  Co.  v.  Tex-  645.    And  s«e  infra,  par.  169. 

as,  197  U.  S.  116,  25  S.  Ct.  379,  49  1.  Standard  Oil  Co.  v.  Tennessee, 

U.  S.  (L.  ed.)  689;  State  v.  Creamery  217  U.  S.  413.  30  S.  Ct  643,  64  U.  8. 

Package  Mfg.  Co.,  115  Minn.  2Q7,  132  {h.  ed.)  817. 

X.   W.  268,  Ann.  Cas.  1912D  820,  2.  Waters-Pierce  Oil  Co.  v.  Texas, 

L.R.A.1916A  892  and  note,  writ  of  212  U.  S.  86,  29  S.  Ct.  220,  63  U.  S. 

error  dismissed,  231  V.  S.  764,  34  S.  (L.  ed.)  417. 
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meaning  of  a  section  of  a  state  constitution  declaring  that  no  person 
shall  be  held  to  answer  a  criminal  chaise  unless  on  presentment  or 
indictment  of  the  grand  jury.*  Nor  is  due  process  of  law  denied  & 
corporation  convicted  of  violating  antitrust  laws  because  the  l^islation 
permits  and  the  trial  court  charged  that  there  may  be  a  conviction 
not  only  for  acts  which  accomplish  the  prohibited  result,  but  also 
for  those  whidi  "tend"  or  are  "reasonably  calculated"  to  bring  about 
such  result.*  But  a  provision  that  "the  character  of  the  trust  or 
(combination  alleged  may  be  established  by  proof  of  ita  general  repu- 
tation as  such"  is  invalid,  as  denying  diie  process  of  law,  in  that  it 
not  only  permits  the  conviction  of  a  defendant  upon  purely  hearsay 
evidence,  but  it,  in  effect,  deprives  him  of  the  benefit  of  the  presump- 
tion of  innocence  as  to  a  vital  and  essential  fact,  which  the  state  i» 
bound  affirmatively  to  estiAlish  by  competent  evidence,  by  substitut- 
ing for  proof  of  such  fact  proof  merely  of  g^eral  reputation  as  to 
its  exist^ce.*  Fixing  the  amount  of  hnes  for  the  violation  of  state 
legislation  is  within  the  police  power  of  the  state,  subject  only  to 
the  limitation  that  such  fines  must  not  be  so  grossly  eiraesBive  as  to 
'amount  to  a  deprivation  of  property  without  due  process  of  law> 
It  must  be  borne  in  mind  that  no  new  offense  is  created  by  an  anti^ 
trust  act,  and,  being  declaratory  of  the  common  law,  no  doubtful 
question  arises  such  as  might  be  the  case  with  a  statute  which  is  a 
marked  innovation,  and  this  is  a  potent  factor  in  determining  whetiier 
the  punishment  imposed  is  of  such  a  character  as  to  be  subject  to 
the  inferenoe  (tf  being  enacted  with  a  view  to  deter  those  affected 
from  invoking  the  jurisdiction  of  the  courts.  Rather,  it  belongs  to 
that  class  of  easse  where  the  penalties  imposed  for  infractions  of  the 
long  veoogniaed  law  may  be  imposed  ae  deteneots,  and  for  the  publia 
good,  by  reason  of  ihrnr  severity.' 

76.  Immnnity  of  Wltnes8es.-i--State  antitrust  laws  fxequentiy 
require  witnesses  to  attaad  and  testify  concerning  violations  of  the 
act,  and  prOnde  that  the  witness  shall  not  be  liable  to  onminal  pnee* 
cution  for  aay  violation  of  the  act  about  whi^  he  may  testify. 
Such  provisions  have  been  often  attacked  upon  constitutional  ^*ound5 
as  compelling  persons  to  >become  witnesses  against  themseivesj  but 
are  generally  upheld  und«r  both  state  and  federal  ccmstitutions,  uid 

S.  Hammond  Packing  Co.  v,  £tate,  6.  Waters-Pierce  Oil  Co.  v.  Texas, 

91  Aril.  519,  100  B.  W.  407,  1199,  128  212  U.  S.  86,  29  S.  Ct.  220,  53  U.  S. 

A.  S.  R.  1047.  (L.  ed.)   417;   Knight,  etc.,  Co.  v. 

4.  Waters-Pierce  Oil  Co.  v.  Texas,  Miller,  172  Ind.  27,  87  N.  E.  823,  18 

212  U.  S.  86,  29  S.  Ct.  220,  53  U.  S.  Ann.  Cas.  1146.    And  see  infra,  par. 


5.  Hammond  v.  State,  78  Ohio  St  7.  Kni^^it,  etc.,  Co.  v.  Miller,  172 

15,  54  N.  E.  416.  125  A.  S.  R.  884,  Ind.  27,  87  N.  E.  823,  18  Amu  Cas. 

14  Ann.  Cas.  732,  15  L.R.A.(N.S.)  1146  and  note. 
906. 


(L.  ed.)  417. 
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the  nitneee  is  compelled  to  testify,  wfaeD  by  the  terras  of  the  statute 
the  inunmiity  afforded  is  coexten^ve  with  ttie  constitutional  privilege 
of  alence>  In  such  cases,  the  witness  can  only  be  asked  material 
qa^ons  relating  to  information  regarding  any  alleged  violation  of 
Uie  statute  relating  to  transactions  within  tiie  state,  and  it  would  not 
be  material,  and  consequently  not  permissible,  to  ask  a  witness  in 
relation  to  matters  of  interstate  commerce,  which  might  constitute  a. 
violation  of  the  federal  antitrust  act.  This  being  so,  the  act  is  not 
repugnant  to  the  fourteenth  amendment  to  the  constitution  of  the- 
United  States  as  depriving  the  witaeas  of  liberty  without  due  process, 
of  law,  on  the  ground  that  the  statute,  while  enforcing  the  giving  of 
testimony  which  might  incriminate  the  witness  as  a  violator  of  the 
federal  antitrust  act,  does  not  and  cannot  grant  an  immunity  broad 
enough  to  protect  him  from  prosecution  on  such  testimony  under 
the  IfvEter  act .  The  possibility  tk&t  his  answers.to  the  inquiries  might 
disclose  violations  of  the  federal  law,  and  the  evidence  thus  given 
be  used  against  him  in  a  criminal  prosecution  for  a  violation  of  that 
law,  is  not  a  real  and  probable  danger.* 

77.  Prodnction  of  Corporate  Books  and  Records;  "Antitrust  Affl- 
daviti." — The  legislature  mi^  constitutionally  require  a  •corporation 
to  produce  its  books  and  docum^ts  in  evidence  in  a  civil  proceeding 
to  forfeit  its  franchisee  for  violation  of  an  antdtrust  law,^'  and  the 
same  is  true  of  a  proceeding  by  "injunction  or  other  proper  proceed- 
ing" to  prevent  a  foreign  corporation  which  has  violated  the  statute 
from  continuing  to  do  business  in  the  state.'^  Some  antitrust  aeta 
expressly  provide  that  in  proceedings  thereunder  against  foreign, 
corporations  the  prosecuting  attorney  may  file  a  statement  of  the 
names  of  the  persons  whose  testimony  he  wishes  to  take, 'and  tiie 
court  may  thereupon  make  an  order  for  the  taking  of  ^nr  testi- 
mony and  the  production  of  any  books,  papers  or  documento  in  the 
possession  or  control  of  the  witnesses,  and  authorize  the  striking  out 
of  the  answer  of  the  defendant  on  the  refusal  of  a  person  so  ntuned 
to  appear  and  testify  or  to  produce  the  books  and  papers,  and  the 
entry  of  judgment  against  the  defendant  eorpoiation,  and  it  has 
been  held  that  such  order  does  not  amount  to  an  unreasonable  search 
and  seizure,  and  that  due  process  of  law  is  not  denied  because  sncl> 

S.  Jack  T.  State^  69  Kan.  387,  70  Ann.  Cas.  630,  afBrmiiig  69  Ztai.  S87, 

Pae.  911,  2  Ana.  Gas:  171  and  note,  76  f*ao.  911, 2  Ann.  Gas.  171  and  note^ 

1  LB.A.(K.S.)  167  and  note,  aflSnaed  1  L.aA.(N.S.)  167  and  note  And  see- 

199  U.  S.  372,  26  S.  Ct.  73,  50  U.  8.  supia,  par.  65. 

(L.  ed.)  234,  4  Ami.  Gas.  689;  In  10.  State     Gential  Lumber  Co.,  ^ 

ra  Davies,  168  N.  Y.  89,  61  N.  E.  S.  D.  136,  123  N.  W.  604,  42  L.B.A. 

118, 66  LJ3j9l.  866.  And  see  generally,  (N.S.)  804.   And  see  infra,  par.  166. 

WxmnsBis.  11.  State  v.  Standard  Oil  Co.,  61 

9.  Jack  V.  Eanaaa,  109  U.  S.  372,  Neb.  28,  84  K.  W.  413,  87  A.  6.  lU 

26  8.  a.  73,  50  U.  S.  (L.  ed.)  234,  4  440.    See  infra,  per.  - 169. 
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order  seeks  to  elicit  proof  hot  only  as  to  the  liability  of  the  corpo- 
ration, but  also  evidence  in  its  poflBeasion  relevant  to  its  defense.  Nor 
does  the  remedy  deny  the  equal  prot^tion  of  the  laws  because  it 
applies  only  to  books  and  papers  outside  the  state,  or  because,  pi;pp- 
eriy  construed,  it  may  be  confined  to  corporations  and  joint  stock 
associations,  and  not  extended  to  individuals.^*  The  antitrust  acts 
of  some  states  require  oorporations  doing  business  in  tiie  state  to 
make  and  file  annually  with  the  secretary  of  state  a  verified  state- 
ment which  is  termed  an  "antitrust  affidavit,"  and  must  disdose  any 
connection  of  the  corporation  with  any  combmation,  pools,  trusts, 
and  the  like  combines,  in  restraint  of  trade  or  commerce.  Such  acts 
also  usually  provide  immunity  against  criminal  prosecutions  for  tmtb> 
ful  disclosures  of  matters  required  to  be  shown  by  the  affidavit.  The 
requirement  of  the  making  of  such  affidavit  is  not  a  violation  of  the 
constilutionU  provision  that  no  person  shall  be  compelled  in  axky 
criminal  ease  to  give  evidence  against  himself.  And  although  the 
terms  of  the  statute  are  broad  enough  to  include  trusts,  pools,  and 
combines  formed  with  parties  outside  the  state  it  has  been  held  thajt 
prdYisd^n  is  not  uno(»istitution(J  emd  void  as  relating  to  interstate 
commerce^  but  should  be  construed  by  tbe  courts  as  relating  only  to 
trusts,  pools,  combines,  etc.,  formed  within  the  state.  In  making 
the  affidavit  the  affiant  is.  only  required  to  take  into,  considerataon 
the  acts  of  the  corporation  while  engaged  in  business  wholly  within 
the  8tate.i>  A  provisian-  requiring  an  affidavit  froqi  managing  offi- 
oeis  of  corporations  that  the  corporation  "has  not  issued  and  does  not 
own  any  trust  certificates"  cannot  be  attacked  on  the  ground  of  the 
uikcertiain  meaning  of  the  term  "trust  certificates"  by  a  corporation 
wfaoA  xefusal  to  file  the  affidavit  was  based  upon  the  general  theory 
that  the  corporation  was  not  obliged  to  make  any  auch  disclosure 
as  is  required  by  that  section,  and  not  upon  the  ground  of  any  ambi- 
guity respecting  that  tarm.^^ 

78.  SnffidMcy  of  Title. — Staite  antitrust  acta  have  often  been 
atteoked  upon  Uie  ground  that  their  subject  matter  was  not  suffi- 
oUntly  disdosed  by  th^ir  titles,  but  seldom  with  success.^'  A  statute 

12.  Hammond  Packing  Co.  t.  At-  QOte,  1  L.B.A.(N.S.)  167  and  note, 

kansas,  212  U.  S.  322,  &  S.  Ct.  370,  affirmed  199  U.  S.  372,  26  S.  Gt.  rS, 

53  V.  a.  (L.  ed.)  530,  afBrming  81  50  U.  S.  (L.  ed.)  234,  4  Ann.  Cai. 

Ark.  619,  100  8.  W.  407,  1199,  126  689. 


IS.  Mallmckrodt  Chemical  Works  Missouri,  238  0.  S.  41,  35  S.  Ct  flTL 

Missouri,  238  V.  S.  41,  35  8.  Ct.  671,  59  U.  S.  (L.  ed.)  1192. 

59  U.  8.  (L.  ed.)  1192;  Chicago  Wall  16.  State       Firemen's  Fond  Ins. 

Paper  Milto     General  Paper  Co.,  147  Co.,  162  Mo.  1,  52  S.  W.  596,  45 

Fed.  491,  78  C.  C.  A.  607,  8  Aon.  L.R.A.  363;  State  t.  Sdilits  Brewing 

Gas.  889  ;  3aA  r.  Btate,  69  Kan.  387,  Co.,  104  Tenn.  716^  50  8.  W.  1083, 

76  Pae.  911,  2  Ahin.  Cu.  171  and  78  A.  S.  R.  941.  And  see  infn,  par. 


A.  8.  R.  1047. 

Note:  IS  Ann.  Cas.  1155. 


NotO :  64  L.R.A.  691. 
14.  MaUinokrodt  Chemieal  Woifcs 
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entitled  "An  act  to  prohibit  contracte  or  coxabinatioiiB  in- 
tended to  prevent  free  competition  in  business"  is  not  open  to  fhe 
objection  that  the  subject  is  not  expressed  in  the  title  merely  because 
the  language  of  the  title  is  not  used  in  the  body  of  Uie  act,  either 
literally  or  in  substance.  It  is  sufiicient  if  the  act  describes  contracts 
or  combinations  whicl;  in  and  of  themselves  by  their  formation  can 
have  no  other  e£Fect  than  to  prevent  or  to  tend  to  prevent  free  com- 
petition.'*  It  has  also  been  held  that  a  statute  entitled  "An  act  to 
prohibit  unfair  discrimination  between  different  sections,  communi- 
ties, or  localities,  unfair  competition,  and  providing  penalties  there- 
for," which  pitivides  for  the  prohibition  of  such  discrimination  only 
B8  to  a  single  commodity  or  of  its  products,  is  not  in  violation  of  the 
state  constitution,  because  the  title  is  broader  than  the  body  of  the 
act; "  nor  is  a  statute  invalid  because  the  subject  expressed  in  the 
title  is  the  prevention  of  discrimination  in  the  sale  of  the  commodi- 
ties named,  and  the  subject  dealt  with  in  the  body  of  tiie  Act  is  fhe 
prevention  of  discrimination  in  the  purchase  of  the  same  eotnmodi- 
ties."  It  has  been  held  that  the  titie,  "an  act  to  amend"  a  particular 
ttection  of  a  lav  r^&ting  to  unfair  discrimination  betweca  kMsalitiee 
ill  the  buying  of  produce,  is  not  insufficient  to  cover  pfovimons  relat- 
ing to  discrimination  in  dairy  and  farm  produets,  beeanM  lite  orig- 
inal  act  was  limited  to  petroleum  products.^* 

79.  Who  Kay  Question  Comstitutionality.— Ajs  has  been  often 
pointed  oat,  one  seeiks  to  set  oaide  a  stotQ  antitroat  stalate  as 
repugnant  to  the  federal  constitution  must  ^ow  that  he  ia  within 
the  class  with  respect  to  whom  the  act  is  unconstitutional,  and  that 
the  alleged  unconstitutional  feature  injures  him.  The  objection  tiiat 
piich  a  statute  unlawfully  discriminates  in  favor  of  certain  ohsses 
cannot  be  raised  by  a  member  of  the  favored  class,  nor  by  anyone 
not  affected  by  the  Invalid  portion  of  the  act.*^  The  validity  of  the 
penalties  prescribed  by  antitrust  la,w8  cannot  be  challenged  in  a  suit  in 
which  the  state  contents  itself  with  a  bill  in  equity  to  dissolve  an  asso- 
ciation as  a  combination  in  restraint  of  trade.^ 

144.  GeneraH;  as  to  the  fonnal  req-  (L  ed.)  826;  Mallinckrodt  Chemieal 
mritea  of  sUtnteSi  see  Statdtbs.         Works  v.  Missotui,  238  JJ.  S.  41,  35 

16.  Knight,  eta,  Co.  v.  Uillv,  172  S.  Ct.  671,  59  U.  S.  (L.  ed.)  1192; 
Ind.  27,  87  N.  E.  823,  IB  An.  Caa.  KDi^bt,  eta,  Co.  v.  MiUer,  172  Xnd. 
1146.  27,  87  N.  E.  823,  18  Ann.  Cas.  1146 

17.  Note:  18  Ann.  Cas.  1156.  and  note;  SUte  v.  Smiley,  85  Kan. 

18.  Note:  42  LJt.A.(N.S.)  822.       240,  69  Pae.  199,  67  L.R.A  903;  State 

19.  State  V.  Fairmont  Creamery  Co.,  v.  Firemen's  Fund  Ins.  Co,,  152  Mo.  1, 
153  la.  702, 133  N.  W.  895,  42  L.R.A.  52  S.  W.  595,  45  L.F.A. 

(N.S.)  821.  Note:  32  L.R.A.(N.S.^  9-78. 

SO.  Smiley  v.  Kansas,  196  U.  S.  447,     1.  Oreoada  Lumber  Co.  v.  Miasis- 
25  S.  Ct.  289,  49  U.  S.  (L.  ed.)  546;  eippi,  217  U.  S.  433,  30  S.  Ot  fiBfi^ 
Grenada  Lnmber  Co.  v.  UaansBippi,  54  U.  B.  (L.  ed.)  ea& 
KIT  U.  8.  4S3,  36  a  Ct  S3Sy  04  TL  S. 
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80.  Effect  ol  Partial  Invalidity.— It  ia  a  general  rule  that  the 
whole  of  a  state  antitrust  statute  is  not  rendered  unconstitutional*  by 
the  presence  therein  of  unconstitutional  provisions,  where  such  uncon- 
»tttutional  provisions  can  be  eliminated  without  affecting  the  suffi- 
ciency of  the  statute  to  reach  and  cover  the  offenses  therein  declared. 
If  different  sections  of  a  statute  are  independent  of  each  other,  that 
uhich  is  unconstitutional  may  be  disregarded,  and  valid  sections  may 
stand  and  be  enforced.  But  if  an  obnoxious  section  is  of  such  import 
that  the  other  sections  without  it  would  cause  results  not  contemplated 
or  desired  by  the  legislature,  then  the  entire  statute  must  be  held 
inoperative.*  Thus,  since  an  elimination  of  the  unconstitutional  por- 
tion of.  an  antitrust  act  which  exempts  agriculturists  and  live  stock 
dealers  -from  the  provi^ona  which  prohibit  'combinationa  in  restraint 
of  trade  cannot  be  made  without  bringing  these  classes  of  persons 
within  the  prohibitions  of  the  statute,  in  contravention  of  the  legisla- 
tive intent,' the  entire  act  must  be  held  invalid.*  It  has  been  held, 
however,  that  an  act  consolidating  previous  enactments,  one  of  which 
•contained  «m  uaeonstitutional  provision  exempting  farmers  and  stock 
Taisers  from  its  operationa,  was  not  thereby  rendered  unconstitutional, 
but  that  the  obnoxioaa  provison  might  be  eliminated  and  the  res^  of 
the  act  held  constitutional,  where  the  remaining  provisions  were  su£B^ 
dent  to  accomplish  the  general  purpose  of  the  legi^ature.  A  valid 
Statute  is  not  invalidated  by  a  subsequent  invalid  amendment.* 

Construction  and  Effect 

81.  General  Rules  of  Construction. — Antitrust  statutes  axe  penal 
in  character,  and  as  such  are  generally  construed  strictly,*  but  an 
act  of  this  character  sometimes  contains  express  direction  that  it  be 
liberally  construed  to  the  end  that  trusts  and  combines  may  be 

9.  Coniudly  V.  Union  Sewer  Kpe  invalidity  of  statutes,  see  Statcw. 

Co.,  184  U.  S.  540,  22  S.  Ct.  431,  3.  Connolly  v.  Union  Sewer  Kpe 

46  U.  S.  (L.  ed.)  679;  National  Cotton  Co.,  814  U.  S.  540,  22  8.  CL  431, 

OU  Co.  V.  Texas,  197  TJ.  S.  115,  25  46  U.  S.  (L.  ed.)  679;  State  v.  Cnd- 

S.  Ct.  379,  49  U.  S.  (L.  ed.)  689;  ahy  Packing  Co.,  33  Mont.  179,  82f 

State  V.  Smiley,  65  Kan.  240,  69  Pac.  Pac.  833,  114  A.  S.  R.  804,  8  Ann. 

199,  67  L.R.A.  903;  State  V.  Firemen's  Cas.  717,    See  supra,  par.  77. 

Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W.  4.  Note:  6  Ann.  Cas.  847. 

595,  45  L.R.A.  363;  Standard  Oil  Co.  6.  State  v.  Frank,  114  Ark.  47,  169 

T.  State,  117  Tenn.  618,  100  S.  W.  S.  W.  333,  Ann.  Cas.  1916D  983,  52 

706,  10  UILA.(N.S.)  1015.  L.R.A.(N.S.)  1149;  State  v.  Firemen's 

Notes:  64  LJI.A.  689  et  eeq.;  6  Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W. 

Ann.  Cas.  847;  18  Ann.  Cas.  1155;  596,  43  L.R^.  363;  State  v.  Assoai- 

Ann.  Caa.  WUD  88,  37.  ated  Press,  159  Mo.  410,  60  S.  W.  91, 

And  see  infra,  par.  144.  81  A.  S.  R.  368,  61  L.R.A.  151.  And 

GcnerallT  as  to  the  effect  of  partial  nee  generally.  Statutes. 
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suppressed,  &ad  the  benefits  arising  from  competition  in  business 
preeerved  to  the  people  of  the  state.*  Qeneral  language  will  be  lint- 
ited  to  such  persfme  and  subjects  as  it  is  reasonable  to  presume  the 
i^^ature  intended  it  should  apply and  in  the  construction  the 
statute  the  courts  will  exclude  from  its  operation  subjects  or  classes 
upon  which  'the  state  legislature  has  no  power  to'  legislate,  though 
comprehended  within  the  general  terms  of  the  act,  unless  the  differ- 
ent parts  of  ^e  statute  are  so  connected  that  they  cannot  bo  sepa- 
rated without  destroying  the  evident  int^tion  of  the  legislature.^ 
Statutes  of  the  kind  now  under  consideration  should  not  be  oonstarued 
80  as  to  destroy  or  cripple  a  legitimate,  legally  authorized  business, 
unless  such  clearly  f^pears  td>  have  the  i^jslative  intention,* 
nor  to  debar  a  person  fropi  conducting  his  own  private  business 
according  to  his  own  judgment.^^  The  intention  of  the  legislature 
must  nevertheless  be  inferred  fvom  the  plain  meaning  of  the  words 
ueed  by  it,  and  a  different  construction  will  not  be  placed  on  such 
words,  even  for  the  purpose  of  making  them  carry  out  a  provision 
of  the  constitution  of  the  state,  nOr  to  prevent  their  conflicting  with 
the  constitution  of  the  United  Statee.M  If  there  be  several  statutes 
in  the  same  state  directed  against  combinations  and  raonc^olias,  the 
whole  series  should  be  considered  as  parts  of  a  connected  system  and 
no  one  act  should  be  singled  out  for  constriiotion  and  considered 
aput  from  the  general  trend  of  legidation  upon  the  subject.^*  Thus 
it  has  been  hald  that  a  special  statute  which  prohibits  combinations 
«f  dealers  in  a  specified  commodity  to  fix  its  price  does  not  exempt 
euch  dealers  from  the  general  antitrust  statute.^* 

82.  Extraterritorial  Operation. — A  state  antitrust  act,  being  penal 
in  character,  can  have  no  extraterritorial  operation,  and  consequently 
the  courts  in  construing  it  will  generally  confine  it  to  trusts  and 
combinations  formed  or  operating  within  the  state,  even  though  its 
terms  are  broad  enough  to  include  combinations  formed  with  parties 
raiding  outside  the  state.^'  Kor  will  such  an  act  be  given  an  extra- 

6.  Yazoo,  etc.,  E.  Co.  v.  Searles,  85      Note:  64  L.E.A.  726. 

Hks.  520,  37  So.  939,  68  L.R.A.  716;  11.  State  v.  Cuaahy  Faekiag  Co., 

"Kosciusko  Oil  MiU,  etc.,  Co.  v.  Wilson  33  Mont.  179,  82  Pae.  833,  114  A. 

Cotton  Oil  Co.,  90  Misa.  551,  43  So.  S.  R.  804,  8  Ann.  Cas.  717. 

435,  8  L.R.A.(N.S.)  1053.  12.  State  v.  American  Surety  Co., 

7.  State  V.  Smiley,  65  Kan.  240,  69  90  Neb.  154,  133  N.  W.  236,  Ann. 
Pac.  199,  67  L.K.A.  903.  Caa.  1913B  973. 

8.  Chicago  Wall  Paper  Mills  V.  Gen-  13.  State  v.  Duluth  Board  at  Trade, 
eral  Paper  Co.,  147  Fed.  491,  78  0.  107  Minn.  506,  121  N.  W.  395,  28 
€.  A.  607,  8  Ann.  Cas.  889.  L.R.A.{N.S.)  1260. 

9.  State  V.  Duluth  Board  of  Trade,  14.  Chicago  Wall  Paper  Mills  v. 
107  Minn.  506,  121  N.  W.  395,  23  Qeneral  Paper  Co.,  147  Fed.  491,  78 
1*R.A.(N.S.)  1260.  C.  C.  A.  607,  8  Ann.  Cas.  889;  State 

10.  Yazoo,  etc.,  B.  Co.  v.  Crawford,  v.  Lancashire  Fire  Ine.  Co.,  66  Ark, 
107  Miss.  355,  66  Bo.  462,  L.B.A.  466,  51  S.  W.  633,  46  LA. A.  348; 


19150  250. 


Over  T.  Byrftm  Foundry  Ca;  37  Ind 


111 


Digitized  by 


Google 


88  83,  84  UONOPOUEG  AND  COMBINATIOKS        19  B.  G.  U 


territorial  effect  because  tiie  l^ialaiure  after  the  attorney  gsaesai 
placed  that  construction  upon  the  statute  rejected  a  proposed  amend* 
ment  expressly  limiting  its  effect  to  combinations  formed  to  affect 
pric^  in  the  state.^*  A  statute  n'aking  unlawful  the  stifling  of  com- 
petition in  the  importation  or  sale  of  articles  imported  into  the  state 
will  be  construed  not  to  apply  to  interstate  commaxse,  but  to  be 
intended  solely  to  correct  and  prohibit  ihe  abuse  of  trade  within 
the  state.'* 

83.  RetroactiTe  Effectr— A  state  antitrust  law  has  no  retroactive 
or  ex  post  facto  operation,  and  implies  only  to  offensee  oocutring 

i^ter  its  enactment.  But  whenever,  after  tine  act  b^ns  to  <^>erate, 
such  a  combination  as  it  denounces  is  found  to  exist  it  falls  within 
the  tarns  employed,  and  the  fact  that  the  combination  may  have 
been  formed  before  the  statute  took  ^ect  is  immaterial  if  it  is  in 
actvve  existence  thereafter.  The  offense  does  not  consiBt  in  the  fonu»- 
taon  and  existence  of  the  combination  before  the  law  went  into  operar 
ta<m,  but  in  the  persistence  of  the  parties  in  it  after  it  has  become 
unlawful.''  So,  corporations  created  wi^in  a  state  being  amenable 
to  the  police  power,  a  combination  between  a  corporation  and  its 
stockholders  to  control  prices  may  be  made  illegal  by  subsequ^t 
legislation.'*  The  re-enactmmit  of  a  statute  with  amendments  will 
not  prevent  its  enforcement  against  a  combinati<m  organiEed  before 
the  passage  of  the  new  act,  but  within  the  life  of  the  prior  one.'* 
An  antitrust  statute  will  not,  however,  prevent  a  reoovety  upon  a 
contract  lawful  when  made,  which  was  entered  into  and  fully  per- 
formed by  the  plaintiff  long  before  such  statute  was  passed.** 

84.  Necessity  for  Combination  of  Two  or  Kore  Persons  or  Corpo- 
rations.— Concurrence  or  combination  of  two  or  more  persons  or  cor- 
porations  must  appear  in  order  to  constitute  a  coni^iracy  und^  a 
stote  antitrust  statute.  It  is  the  combination  or  agreement  that  results 
in  restraint  of  trade  that  the  statute  denounces,  whether  the  result  is 
accomplished  by  the  act  of  each  individual  on  his  own  account  doing 

App.  453,  77  K.  E.  302, 117  A.  8.  R.  10  L.R.A.(I^.S.)  1016. 

327 1  Stati  V.  Jack,  69  Kan.  387,  76  17.  Pinck  v.  Schneider  Granite  Co., 

Pac.  911,  a  Amu  Cas.  171,  1  LJtA.  187  Mo.  244.  86  S.  W.  213,  100  A. 

(K.S.)  167,  affirmed  199  U.  8.  372,  S.  R.  452:  In  re  Davies,  168  N.  7. 

26  8.  CL  73,  50  U.  S.  (L  ed.)  234^  89,  61  N.  £.  118,  56  L.R.A.  855;  State 

4  Ann.  Cas.  680.  v.  Missouri,  etc.,  R.  Co.,  99  Tex.  S16. 

16.  State  V.  Laneaahin  Fire  Ins.  91  S.-  W.  214,  13  Ann.  Cas.  1072,  6 

Co.,  66  Aik.  466,  51  &  W.  633,  46  LR.A.(N.S.)  783. 

Zi.R.A.  348.  18.  Ford  v.  Chicago  Milk  Shippers' 

16.  State  V.  Jaek,  69.  Eaa.  387,  76  Aaa'q,  156  m.  166,  39  M.  E.  651,  27 

Pac.  911,  2  Ann.  Cob.  171,  1  L.BA.  LJt.A.  298. 

(N.S.)  167,  afflnnad  189  U.  S.  372,  26  19.  lo  re  Davies,  168  K.  T  89,  61 

S.  Ct  73,  50  17.  S.  {U  ed.)  234,  4  N.  E.  118,  56  L.B.A.  865. 

AuD.  Caa.  689;  Standard  Oil  Co.  t.  SO.  Note:  64  L.RA.  721. 
State,  117  Tenn.  618,  100  8.  W.  706, 

112 


Digitized  by 


Google 


19  B.  &  L. 


UONOPOUBS  AHD  COMBINATIONS 


as  h«  agreed  to  do,  or  by  the  joint  action  of  all.*  And  where  the 
statute  provides  that  comUnations  of  this  nature  on  the  part  of  "two 
or  more  persons"  shall  be  unlawful,  and  acts  of  even  a  single  parson, 
intended  to  prevent  others  from  engaging  in  the  same  bnsinees,  are 
prohibited,  ^e  nnmber  of  peraons  who  engage  in  such  combinations, 
and  the  proportion  they  bMur  to  the  whole  number  of  dealers  in  the 
same  trade,  are  not  material.*  A  corporation  and  its  agent  who 
aeeuree  for  it  a  contract  in  restraint  of  trade  can  both  be  counted 
to  secure  the  numbw  neceBsary  to  effect  a  conspiracy.*  If  several 
persons  are  engaged  in  a  common  enterprise,  and  are  not  ind^end- 
ent  dealers,  they  are  at  liberty  to  demand  such  prices  for  their  prod- 
ucts as  they  please,  and  for  so  doing,  even  though  they  raise  the 
price,  no  charge  of  violating  an  antitrust  statute  can  be  xnade  against 
•  -tfion.*  Snoh  a  statdte  does  not  limit  the  quantity  of  a  commodity 
one  person  may  contract  to  bay,  as  long  as  he  is  guilty  of  no  fraud 
or  unlawful  combination  and  it  o<»QstituteB  no  offense  though  his 
purchases  aggregate  an  amount  ao  Urge  as  to  enable  faim  to  "bull" 
the  market* 

85.  Test  as  to  Legality  Generally.— It  is  by  no  means  easy  to 
decide  in  every  instance  whether  the  particular  s^premient  or  com- 
bination is  a  violation  of  ihe  statute  construed  according  to  the 
principles  set  out  above.  Each  case  must  be  controlled  by  its  own 
peculiar  circumstances,  and  presents  of  neoeeaity  a  mixed  question 
of  law  and  fact  which  the  court  must  be  left  to  detomine  as  it 
arises.  The  teet  is,  not  what  the  intent  of  the  parties  may  be,  not 
irhat  form  the  combination  has  taken,  but  what  its  probaMe  effect 
will  be.  If  unlawful  or  oppressive,  if  obnoxious  to  public  policy,  if 
inimical  to  public  welfare,  they  will  be  denounced,  and  punishment 
meted  out  to  every  participant;  otherwise  courts  will  not  limit  or 
restrict  the  inalienable  right  of  contract,  and  will  not  interfere  unless 
the  violation  of  law  be  apparent,  or  the  apprehended  evil  effect  assume 
some  tangible  form In  determining  whether  a  particular  contract 
falls  within  the  inhibition  of  the  statute/  the  court  must  necessarily 

1.  State  T.  Kansas  City  live  Stock  124  Minn.  34,  144  N.  W.  417,  61 

Bzeh.,  211  Mo.  181,  109  8.  W.  675,  L.R.A.(N.S.)  244. 

124  A.  B.  a  776;  Standard  03  Go.  Note:  64  Lr!a.  728  et  seq. 

V.  State,  117  Tenn.  618,  VtO  B.  W.  6.  C.  H.  Alben  Comnuwioa  Co.  v. 

706,  10  L.RjLj[N.8.)  1016.    Bee  m-  Speneer,  205  Uo.  105, 103  &.  W.  628, 

vra,  par.  21  et  lel].,  and  intra,  par.  U  LJt.A.(N.S.)  1003. 


S.  CMand  t.  Andteaon,  06  Keb.  252,  Miss.  620,  37  So.  939,  68  L.B^  716: 

92  N.  W.  306,  96  N.  W.  2U,  98  N.  W.  Camberiand  Telephone,  etc,  Co.  v. 

1075,  5  LJl.A.(N.8.)  130.  SUte,  100  Ifxtt.  102,  54  So.  670,  39 

a.  Standard  OU  Co.  v.  Btarte,  117  L.RA.(N.8.)  277;  Weidman  v.  Shrag- 

Tenn.  618,  100  8.  W.  706,  10  LILA.  ge,  46  Can.  Sap.  Ct  1,  Ann.  Caa. 


6.  Yazoo,  ete.,  R.  Co.  v.  Sanrias,  86 


4.  State  V.  IfinneaitaBe  IGlk  Co., 

R.C.L.T0LXIX.— &  1 


1912D919.  Bee  iafica^par.  80«tse9. 
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oooaider  the  tendency  or  power  of  die  contiract  to  injure  the  publio, 
either  considered  in  itself  or  as  part  of  a  scheme  to  destroy  or  impede 
competition  and  control  supply  and  prices.  A  contract  may  be  law- 
ful in  itself  as  an  isolated  matter,  but  yet  be  unlawful  as  a  part 
of  a  scheine  to  create  a  virtual  monopoly.  The  immediate  effect  of 
a  trust  or  combination  may  be  really  beneficial  to  the  publio  in 
improving  the  quality  of  the  goods  or  service  and  reducing  the  price; 
yet,  if  it  has  inherent  capability  or  natural  tendency  to  injure  the 
publio,  then  competition  is  stifled  and  control  of  supply  and  prices 
secured,  and  it  is  obnoxious  to  the  statute.'  The  number  of  persons, 
generall}^  speaking,  engaged  in  the  conspiracy,  the  extent  <^  the 
territory  affected,  the  degree  whiqh  it  was  intended  or  has  a  twdency 
to  lessm  GompetitioD,  the  extent  of  the  injury  to  the  public,  or 
whether  it  be  permanent  or  temporary  in  its  character,  are  not  mate-  , 
rial  elements  of  the  o£fense.  The  form  of  the  comUnation  is  also  a 
matter  of  indifference.  No  forms  or  precedents  axe  followed  in  the 
commisEdon  of  crime.  In  any  form  the  agreement  may  be  made,  or 
disguise  in  which  it  may  appear,  or  whatever  scheme  may  be.  adopted 
•to  accompli^  the  prohiUted  acts,  it  is  within  the  .statute.  It  is 
enough  that  tiie  contract  was  made  with  a  view  to  lessen  Gompetiti<m 
and  that  it  is  injurious  to  the  public,  however  limited  and  restricted 
it  may  be  in  its  scope,  effect,  or  duration.^  Sometimes  the  prohibition 
is  in  terms  contined  to  contracts  and  agreements  that  are  by  necessazy 
effect  "inimical  to  the  public  welfare,"  •  while  other  statutes  expressly 
declare  illegal  and  void  every  contract  or  combination  whereby  for 
the  purpose  of  creating,  establishing  or  maintaining  a  monopoly 
within  Uie  state  of  the  manufacture,  production  or  sale  of  any  article 
OT  commodity,  the  free  pursuit  of  any  lawful  business,  trade  or  occu- 
pation is  or  may  be  restricted  or  prevented.**  The  parties  to  an 
unlawful  monopoly  cannot  defeat  an  action  against  the  association 
which  they  have  organized  in  furtherance  of  their  undertaking  by 
eliminating,  on  the  eve  of  the  action,  some  of  the  objectionable  fea- 
tures of  their  agreement,  if  the  illegal  object  or  purpose  remains.'* 
86.  Character  of  Restraint  as  Determining  AppUcatioA  of  General 
Statutes.— Where  nn  antitrust  statute  prohibits  a  specific  thing,  that 
fact,  of  course,  furnishes  an  all-sufficient  reason  for  condemning  the 

T.' Walter  A.  Wood  Mowing,  et«.,  716;  KoBeinBko  Oil  Hill,  etc.,  Co.  t. 

Co.  V.  Greenwood  Hardware  Co.,  7S  Wibon  Cotton  Oil  Co.,  90  MisB.  5S1, 

B.  C.  378,  55  S.  B.  973,  8  Ann.  Cas.  43  So.  436,  S  L.B.A.(N.S.)  1053.  Ajid 

902  and  note,  0  LJlJ^.fN.S.)  501  see  infra,  par.  86. 

and  note.  10.  Strans  v.  Ameriean  Pnbliehen' 

8.  Standard  Oil  Co.  t.  State,  117  Ass^n*  177  N.  T.  473,  69  N.  E.  1107, 
Tenn.  618,  100  S.  W.  705,  10  L.R.A.  101  A.  S.  B.  819,  64  L.BJt.  701. 
(N.S.)  1016.   And  see  sapra,  par.  22,  IL  Hunt  v.  Bivexside .  Cooperative 
40.  Clnb,'  140  Mich.  538,  104  N.  W.  40, 

9.  Taaoo,  ete.,  B.  Co.  t.  Rearlea,  112  A.  S.  H.  420. 

86  Miss.  620,  37  So.  939,  68  L.R.A.      Note:  5  LJa.A.(N.S.)  138 
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particular  combination  and,  as  the  atate  statutes  generally  go  more 
into  detail  than  the  federal  statute,  the  state  decisions  are  less  con- 
trolled by  general  considerations.*'  If  a  combination  is  within  the 
express  prohibition  of  the  act,  it  constitutes  no  defense  Uiat  the  com- 
bination is  not  "iniraieal  to  the  public  welfare,"  though  the  statute 
uses  this  language,  in  describing  the  combinations  thereby  denounced. 
In  such  case,  the  words  "inimical  to  the  public  welfare"  are  not  an 
added  element  of  definition  attached  to  each  of  the  deRnitions  already 
given  in  the  separate  sections  of  the  statute,  but  the  offense  is  com- 
plete when  shown  to  come  within  the  terms  of  any  section,  as  thereby 
the  legislature,  in  whom  the  discretion  is  vested,  by  its  very  declara- 
tion, determine  the  act  to  be  inimical  to  the  public  welfare.**  When, 
however,  the  legality  of  the  particular  act  is  to  be  tested  by  whether 
it  violates  general  statutory  prohibitions  upon  restraints  of  trade  or 
commerce,  the  courts  give  various  reasons  for  their  conclusions,'* 
but  it  is  generally  agreed  that  if  the  necessary  effect  of  the  cbntract 
or  combination  is  to  stifle  or  directly  or  necrasarily  to  restrict  free 
competition  or  lessen  it  to  an  unreasonable  extent,  such  contract  or 
combination  is  under  the  ban  of  the  law,  whatever  may  have  been 
the  intention  of  the  parties.**  On  the  other  hand,  it  has  been  almost 
universally  held  thai  contracts  and  combinations  which  tend  to  pro- 
mote business,  and  which  only  remotely,  incidentally,  and  indirectly 
restrain  competition,  are  not  forbidden.**  Indeed,  it  has  been  inti- 
mated that  a  construction  of  the  statute  which  would  make  obnoxious 
every  contract  which  tends  in  any  measure  to  affect  the  cost  or  price 
of  articles  to  the  producer  or  consumer,  or  to  lessen  in  any  degree 
full  and  free  competition,  or  by  which  the  control  to  any  extent  of 
a  business,  products  or  earnings  is  placed  in  the  .hands  of  others, 
would  probably  render  the  statute'  liable  to  the  objection  that  it 
unnecessarily  and  unreasonably  abridges  the  freedom  of  contract  guar- 
anteed by  the  state  and  federal  constitutions.*"   There  is  also  some 

15.  State  T.  Dnlntli  Board  of  Tiadch  9  LJtJL(N.8.)  601  and  note:  Stand- 
107  Mino.  506,  121  N:  W.  395,  23  ard  Oil  Go.  SUte,  117  Tenn:  618, 
IiLR.A.(N.8.)  1260  and  note.  100  S.  W.  705, 10  L.R.A.(N.S.)  1015; 

18.  Botail  Lumber  Dealer's  Aaa'n,  "Weidaian  v.  Sfarane,  46  Can.  Sap.  Ct. 

▼.  State,  95  Mibb.  337,  48  So.  1021,  35  1,  Ann.  Cas.  191&  010.  And  see  bu- 

LiLA.(N.S.)  1064  and  note.   See  in-  pia,  par.  81. 

fn,  par.  88, 9L  It.  SonlSiem'VSze  Brick,  etc.,  Co.  t. 

14.  State  T.  Dnhith  Board  eC  Trad&  Garden  City  Sand  Co.,  223  HI.  616, 

107  Minn.  606,  121  N.  W.  805,  SS  79  N.  K.  313, 7  Ann.  Caa  50, 9  L.R.A. 

LJLA.(N.S.)  1200  and  note,  (N.S.)  446  and  note;  State  v;  Dulath 

16.  State  V.  Doluth  Board  of  Tzade^  Board  of  Trade,  107  BGnn.  506,  121 
107  Minn.  606,  121  N.  W.  386,  23  N.  W.  385, 23  Ii.B.A.(K.S.)  1260.  See 
LJt.A.(N.S.)  1260  and  note;  Walter  nipra,par.  40. 

A.  Wood  Mowing,  etc.,  Co.  v.  Chrean-  17.  Yaaoo,  etc.,  R.  Co.  v.  Searles, 

wood  Hardware  Co.,  76  S.  C.  378,  56  85  Mtn.  520,  37  So.  939,  68  UR.A. 

S.  E.  973,  9  Ann.  Cas.  902  and  note,  715;  Walter  A.  Wood  Mowing,  etc., 


Digitized  by 


UONOPOUE&  AND  COMBINATIONS 


19      C.  U 


conflict  in  the  decisions  as  to  the  legality,  under  general  prohibitions 
of  state  antitrust  acte,  of  combinations  in  direct  but  partial  restraint 
of  trade  or  competition.  Some  authorities  hold  that  where  a  statute 
pronounces  illegal  every  contract  or  combination  in  restraint  of  trade 
or  commerce,  the  plain  and  ordinary  meaning  of  4be  language  is  not 
limited  to  that  kind  of  a  contract  alone  which  is  unreasonably  in 
restraint  of  trade,  but  all  contracts  are  included.  That  a  comlmiation 
does  not  create  a  complete  monopoly  does  not,  according  to  this 
view,  relieve  it  of  the  unlawful  taint."  The  general  trend  of  opinion^ 
however,  is  to  the  effect  that  the  statute  is  intended  to  include  within 
it^  provisions  only  those  contracts  in  unreasonable  restraint  of  trade 
and  competition  and  those  monopolies  and  attempts  to  monopoUze 
that  were  invalid  as  against  pubUc  policy  before  the  enactment  of 
the  statute,  and  since  a  contract  in  partial  and  reasonable  restraint 
oi  trade  incidental  to  a  lawful  transaction  was  valid  before  the  enact- 
ment of  the  statute,  where  its  design  and  purpose  are  not  to  create 
a  monopoly,  such  contract  is  valid  under  the  statute  where  it  is  such 
only  as  to  afford  a  fair  protection  to  the  interests  of  the  party  in 
whose  favor  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.^'  Some  antitrust  acts  are  in  terms  limited 
to  contracts  and  combinations  to  control  prjices  or  suppress  competi- 
tion which  are  made  between  persons  or,  corporations  that  control  the 
output  of  the  given  commodity.** 

87.  Criminal  Liability  Generally. — ^It  has  been  held  that  the  words 
"restrictions  in  trade"  in  an  antitilist  law  making  such  restrictions  a 
felony  punishable  with  heavy  penalties,  by  fine  or  imprisonment, 
cannot  be  construed  to  include  all  contracts  whidi  in  any  sense  restrict 
trade,  but  are  limited  to  combinations  such  as  those  between  producers 
or  dealers  to  limii  production  or  supply  of  an  article  and  thus  acquire 
a  monopoly  of  it  and  then  unreasonably  enhance  priceSi  or  those  quasi 
public  corporations  which  might  be  disabled  by  the  combination  from 
performing  duty  to  the  pubUc'  Parties  making  an  agreement,  unlaw- 

Co.  V.  Greenwood  Hardware  Co.,  75  1915C  250;  Walter  A.  Wood  Kowing, 

S.  C.  378,  55  8.  B.  973,  9  Ann.  Gas.  etc.,  Co.  v.  Greflnwood  Hardwan  Co. 

902,  9  L.R.A.(N.8.)  501.  76  S.  C.  378,  65  8.  £.  973,  9  Ann. 

18.  Weidman  v.  Shragge,  46  Can.  Cas.  902  and  note,  9  L.BJ^.(N.S.)  501 

8iip.  Gt.  1,  Ann.  Cas.  1912D  019.  and  note;  Weidman  v.  Shragge,  46 

Notts:  9  LJl.A.(N.S.)  601  et  aeq.;  Can.  Sup.  Ct  1,  Ann.  Caa.  1912D 

36  L.BA.(N.8.)  1066.  919.   See  aapm,  par.  17,  40  et  aeq. 

See  infn,  par.  91  et  nq.  20.  Over  t.  Byram  Foondiy  Co. 

10.  Stete  V.  Dulnth  Board  of  Trade,  37  Ind.  App.  452,  77  N.  B.  3(KL  U7 

107  Ifinn.  506,  121  N.  W.  395,  23  A.  8.  R.  327. 

UR.A.(N.S.)  1260  and  note;  Cumber-  1.  Qneen  Ina.  Co.  v.  State,  86  Tex. 

land  Telephone,  etc.,  Co.  v.  State,  100  250,  24  S.  W.  897,  22  L.B.A.  483i. 

HiBB.  116, 54  So.  670,  39  LJt.A.(N.S.)  Note:  64  L.R.A.  736. 

277;  Taaoo,  etc,  R,  Co.  t.  Crawford,  And  see  supra,  par.  86,  and  infra, 

107  MiM.  366,  65  So.  463,  L.R.A.  par.  148. 
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ful  by  an  antitruat  act,  may,  while  the  agreemeat  is  in  force,  be 
sabject  to  itd  penalties;  but,  whenever  they  cease  to  act  under  it^ 
the  penalties  also  cease.  The  punishment  adheres  to  the  offense, 
and  stops  when  the  offense  itself  stops.'  In  a  prosecution  for  a  con- 
spiracy in  resticunt  of  trade  the  infwmatiiOD  should  allege  the  names 
of  all  those  parties  to  the  conspiracy  known  to  the  prosecuting  officer ; 
but  it  is  not  incumbent  upon  the  prosecutaou  jointly  to  charge  all 
those  alleged  to  have  participated  in  the  unlawful  undertaking.  An 
indictmant  whiich  follows  the  language  of  the  statute,  the  words  of 
which  are  deecriptive  of  the  offense,  is  complete  and  sufficient,  even 
though  tiie  acts  charged  against  the  accused  are  not  particularly  stated, 
or  the  means  by  which  the  con^iracy  was  oommitted  and  carried 
out  set  out  in  the  indictment.*  And  an  indictment  charging  that 
defendants,  several  persons  and  corporations,  were  "jointly  and  severe 
ally"  engaged  in  a  certain  occupation,  and  in  violation  of  the  statute 
formed  a  combination  for  the  purpose  of  increasing  the  price  of  their 
products,  sufficiently  charges  that  the  defendants  were  to  some  extent 
independent  dealers,  and  not  jointly  associated  in  business  aA  one 
concern.* 

88.  Intent  and  Justification. — Specific  intent  to  violate  an  anti- 
trust law  is  not  essential  when  the  doing  of  the  thing  by  the  force  of  * 
its  character  and  effects  discloses-  a  situation  upon  which  the  law 
ingrafts  that  intent  and  purpose,  and  which  oould  have  no  other 
purpose.  Hence  contracts  or  combinations  which  could  have  no  otiier 
effect  than  to  restrain  free  competition,  or  which  have  such  tendency, 
will  be  deemed  to  have  been  so  intended  and  come  within  the  statute 
accordingly.*  And  corporations  will  be  held  to  have  this  intent, 
and  be  liable  accordin^y  for  violation  of  the  law  whwe  they  act 
through  their  authorized  agents  and  ofHcera.'  Malice  is  not  an  essen- 
tial element  in  A  prosecution  for  the  violation  of  an  antitrust  statute, 
the  sole  inquiry  \mng  as  to  whetlier  the  combination  was  formed  for 
a  puipose  prohibits  by  the  statute.'  It  is  also  unimportant  whether 

S.  Peoria  Gaa,   etc.,  Co.   v.   Pe-  Mfg.  Co.,  UO  Minn.  415,  126  N.  W. 

oria,  200  V.  S.  48,  26  S.  Ct.  214,  50  126,  623,  136  A.  S.  R.  514,  113 

V.  S.  (L.  ed.)  365.  Minn.   207,   132  N.   "W.   268,  Ann. 

3.  Note :  64  L.R.A.  723,  724.  Caa.  i912D  820,  L.R.A.1915A  892: 

4.  State  V.  Minneapolis  Milk  Co.,  Stat«i  v.  IfintieapoUs  Milk  Co.,  124 
124  Minn.  34,  144  N.  W.  417,  61  Minn.  34,  144  N.  W.  417,  61  I*B.A. 
L.R.A.(N.S.)  244.  And  see  npra,  (N.S.)  244;  Standard  Oil  Co.  v.  State, 
par.  52  et  seq.  117  Tinn.  618,  100  8.  W.  705,  10 

5.  Knight,  etc.,  Co.  v.  Miller,  172  L.R.A.(N.S.)  1015.    And  wm  rapra, 
Ind.  27,  87  N.  E.  823.  18  Ann.  Cbb.  par.  24,  33. 

1146;   Atty.-Gen.   v.   National   Ca-sh  Atty.-Oea.  v.  National  Cosh  Reg- 

RegiHter  Co.,  182  Mich.  99,  148  N.  \V.  urter  Co.,  182  Mich.  90, 148  N.  W.  420, 

420,  Ann.  Cas.  1916D  638;  SUte  v.  Ann.  Cas.  1916D  638;  Standard  Oil 

Dulnth  Board  of  Trade,  107  Minn.  506,  Co.  v.  State,  117  Tenn.  618,  100  S.  W. 

121  N.  W.  395,  23  L.R.A,(N.S.)  V^GO  705,  10  L.R.A.(N.S.)  1015. 
and  note:  SUte  v.  Creamery  Package     7.  State  r.  Minneapolis  Milk  Ca» 
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the  meaos  adopted  are  calculated  to .  be  effective  or  uoi,  or  whether 
(hey  are  peaceable  and  otherwise  lawful,  if  the  purpose  and  intent 
of  the  combination  be  to  accomplish  tlie  unlawful  object.*  A  violas 
tion  of  the  statute  by. the  formation  of  a  combination  to  do  the  acts 
prohibited  cannot  be  excused  by  facts  tending  to  justify  the  act, 
and  which  would  have  been  proper  and  legal  had  the  memben  thereof 
acted  independently  of  the  combination.  Thus  a  combination  of 
independent  dealers  in  a  given  commodity  to  raise  and  increaee  the 
price  thereof  is  a  violation  of  the  statute,  though  the  increased  price 
was  necessary  to  afford  them  a  profit.*  And  it  is  not  material  that  the 
competition  suppressed  was  so  keen  as  to  "be  ruinous  and  ita  eliminaF* 
tion  necessary.  The  diuacter  of  the  ctompetition  is  not,  under  the 
statute,  material.  The  important  fact  is  that  competition  actually 
existed  to  which  the  f^reement  put  an  end.**  Although  the  general 
rules  are  as  stated,  variation  therefrom  may  result  from  the  language 
of  particular  statutes.  Thus,  it  has  been  held  that  a  combination 
in  restraint  of  trade  which,  if  embodied  in  a  Contract,  would  be 
unenforceable  at  common  law  is  not  necessarily  "to  the  detriment  of 
the  public"  within  the  meaning  of  that  clause  in  an  act,  and  a  party 
'to  such  contract  or  combination  cannot,  merely  because  he  is  a  party 
thereto,  be  taken  to  have  intended,  this  debiment  In  a  prosecution 
under  such  statute,  therefore,  the  wrongful  intent  must  be  proved  by 
proper  evidence;  but  this  intent  may  be  shown  by  proof  that  the 
evils  against  which  the  act  is  directed  were  the  natural  and  necessary 
consequence  of  the  contract  or  combination,  monopoly  or  attempt  to 
monopohze  and  that  those  evils  have  in  fact  ensued.^^  Under  a 
statute  directed  against  conspiracies  to  do  any  act  injurious  to  trade 
and  commerce,  the  existence  of  suoh  conspiracy  is  to  be  detwmined 
by  the  principles  applicable  to  conspiracies  ob  common  law.  The 
test  of  the  application  of  such  statute  is  the  purpose  which  the  combina- 
tion is  intended  to  accomplish,  and  if  the  object  and  means  are  lawful^ 
there  is  no  conspiracy,  even  though  a  third  person  may  be  incidentally 
injured." 

124  Minn.  34,  144  N.  W.  417,  61  10.  State  v.  Creamery  Packiige  Mff. 
L.E.A.(N.S.)  244;  State  v.  Firemm'a  Co.,  UO  Minn.  415,  126  N.  W.  126, 
Fund  Ins.  Co.,  162  Mo.  1,  fl*  S.  W.  623,  136  A,  S.  B.  514,  115  Minn.  207, 
695,  45  L.R.A.  363.  133  N.  W.  268,  Ann.  Caa.  1912D  820, 

8.  Retail  Lumber  Dealer's  Ass'n  v.  L.R.A.1915A  892. 

State,  95  Miss.  337,  48  So.  1021,  35  11.  Atty.-Gen.  v.  Adelaide  Steam- 
L.R.A.(N.S.)  1054  and  note.  •  ship  Co.,  [1913]  A.  C.  (Eng.)  781, 

9.  State  V.  Minneapolis  Milk  Co.,  Ann.  Cas.  1914A  417.  See  supra,  par. 
124  Minn.  34, 144  N.  W.  417, 51  L.R.A.  86. 

(K.S. )  244.  12.  National  Fireprofing  Co.  v.  Ma- 

Note:  64  L.R.A.  728  et  seq.  son  Builders'  Ass'n,  169  Fed.  259,  94 


.1 .  Bee  snpra,  par.  21,  64. 


C.  C.  A.  536,  26  L.B.A.(N.S.)  148. 
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VI.  Monopolistic  Comblnatioks  Generally 


89.  I>irect  Restraints. — It  is  clear  (hat  an  agreement,  combination 
or  pool  among  parties  in  control  of  a  large  proportion  of  the  trade 
in  a  particular  locality  for  the  primary  purpose  of  preventing  compe- 
tition thOTein  is  unlawful  under  common  law  and  statute.^*  Thus, 
a  combination  of  local  brewers  to  pilence  and  stifle  competition  among^ 
them  by  fixing  a  'minimum  price  at  which  any  of  them  shall  sell  beer 
to  the  customer  of  another  or  to  new  trade  is  void  as  against  public 
policy.'*  And  by-laws  of  a  plumbers*  association  which  compel  every 
monber  to  make  weekly  reports,  in  open  meetings  of  the  work  done 
by  him,  and  to  pay  fixed  sums  for  certain  items  of  plumbing  work, 
if  done  in  competition  with  other  members,  are  void  on  grounds  of 
public  policy  because  tending  to  the  destruction  of  free  and  natural 
competition  and  to  the  unreasonable  increase  of  prices  to  customers.'* 
Agreements  among  competing  concerns,  parceling  out  among  them- 
a^es  the  territory  to  be  supplied,  and  suppressing  competition,  fisting 
prices  and  pooling  profits,  are  unlawful  as  tending  to  create  monop-' 
oly.^*  And  the  same  is  true  of  secret  combinations  to  prevent  compe- 
tition and  deceive  the  public  by  a  pretended  competition  in  bidding 
for  contracts."  Various  other  direct  restraints  on  competition  have 
likewise  been  condemned.  Thus,  an  agreement  between  several  com- 
mercial firms,  by  which  they  bound  themselves  for  the  term  of  three 
months  not  to  sell  a  certain  commodity  except  with  the  consent  of 
8  majority  of  their  number,  is  illegal  at  common  law.^*  And  an 
agreement  by  a  purchaser  not  to  buy  any  mor^of  the  commodity 
at  any  time  before  a  certain  date  is  invalid  under  a  statute  making 

13.  State  T.  Minneapolis  Milk  Co.,  698;  Charleston  Natural  Gas  Co.  v. 

124  Minn.  34, 144  N.  W.  417,  51  L.B.A.  Kanawha  Natural  Gas  Co.,  58  W.  Va. 

(N.S.)  244;  Weidman  v.  Shra^  46  22,  50  8.  E.  876,  112  A.  8.  R.  936^ 

Can.  Sap.  Ct.  1,  Ann.  Caa.  1012D  6  Aim.  Caa.  154. 


919. 


17.  Addyston  Pipe,  etc.,  Co.  v.  Unit- 
ed States,  176  U.  S.  2U,  20  S.  Ct.  96^ 
44  U.  S.  (L.  ed.)  136;  Chattanooga 
Foundry,  etc.,  Works  v.  Atlanta,  203 
TI.  9.  390,  27  S.  Ct  65,  51  0.  S- 
(L.  ed.)  241;  United  States  v.  Addy- 
ston Pipe,  etc.,  Co.,  85  Fed.  271,  54 
U.  S.  App.  723,  29  C.  C.  A.  141,  46 
L.R.A.  1^;  Milwaukee  Masons*,  etc^ 
Ass'n  V.  Niezerow^,  95  Wis.  129,  70 
N.  W.  166,  80  A.  S.  E.  97,  37  L.E.A. 
127. 


14.  Nestet  T.  Coatinental  Brewing 
Co.,  161  Pa.  St.  473,  29  Atl.  102,  41 
A.  8.  R.  894,  24  L.R.A.  247. 


16.  Bailev  v.  Master  Plumbers' 
Ass'n,  103'Tenn.  99,  52  8.  W.  863, 
46  LlR.A.  561. 


16.  Addyston  Pipe,  ete.,  Co.  t.  Unit- 
ed States,  176  U.  S.  211,  20  S.  Ct.  96, 
44  U.  S.  (U  ed.)  136;  United  States 
V.  Addyston  Pipe,  etc.,  Co.,  85  Fed. 
271,  54  U.  S.  App.  723,  29  C.  C.  A. 
141,  46  LJCA.  122;  Monis  Run  Coal 
Co.  T.  Barclay  Coal  Co.,  68  Pa.  St. 
173,  8  Am.  Rep.  159;  Texas  Standard 
Oil  Co.  V.  Adoae,  83  Tex.  650,  19  S. 
W.  274,  29  A.  S.  a  690,  16  L.RJI. 


Notes:  74  A.  8.  R.  246;  10  LJLA. 

(N.S.)  372. 


18.  Notea:  1  LJEUL  468:  2  L.BjL 

33. 
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illegal  all  combinatioDs  to  reetriot  free  compotitiQn."   An  ,agreemdDt 

among  banks  to  stifle  competition  in  bidding  for  the  deposit  of  public 
money  is  also  unlawful.**'  Contracts  by  which  one  issues  trading 
stamps  to  merchants,  which,  for  the  purpose  of  suppressing  competi- 
tion, prohibit  them  from  using  the  stamps  of  others,  and  which 
enable  him  to  control  nearly  90  pea*  cent  of  the  trading  stamp  business 
in  the  locality,  have  been  held  to  be  within  the  operation  of  a  statute 
declaring  unlawful  and  void  every  agreement  in  violation  of  common 
law,  if  hereby  a  monopoly  in  the  production  or  sale  of  any  article 
or  commodity  tends  to  be  created.*  And  it  has  been  decided  that 
a  contract  by  a  merchant,  in  consideration  of  the  gift  of  a  small 
quantity  of  the  commodity  which  he  is  engaged  in  selling,  by  the 
agent  of  the  manufacturer  whose  product  he  is 'handling,  to  counter- 
mand an  order  given  a  rival,  and  not  to  handle  the  latter'a  goods, 
renders  the  agent  liable  to  punishrnont  at  common  law  and  under  a 
statute  making  Ulegal  any  contract  or  combination  to  lessen  compe- 
tition; and  that  the  merchant  may  also  be  treated  as  a  party  to  the 
conspiracy  under  the  statute.'  Certain  direct  restrictions  upon  trade 
and  competition  are,  however,  upheld  as  rea^^onable  and  innocuous.* 
Thus,  it  has  been  declared  that  slight  restraint  of  trade  resulting  from 
a  contract  between  merchants  to  close  their,  places  of  business  at  a 
oertain  hour  each  day  is  not  illegal.*  And  where  several  parties 
engaged  in  a  similar  line  of  business  enter  into  an  agreement,  not 
involving  any  monopoly  feature  in  the  mutual  interest,  and  as  part 
of  the  transaction  it  is  agreed  that  the  parties  shall  not  operate  in 
competition  with  the  first  enterprise,  such  agreement,  if  otherwise 
reasonable  and  proper,  will  be  upheld- and  enforced,  its  object  being 
to  further  and  establish  a  legitimate  business,  though  it  restrains  com- 
petition to  a  limited  extent*  It  has  also  been  held  that  an  agreement 
foetwoen  a  mason  contractors'  association  and  a  bricklayers'  union  that 
iba  installation  of  fireprooflng  shall  not  be  sublet  does  not  create  a 
monopoly,  because  that  which  is  essential  to  the  existence  of  a  mo- 
nopoly, to  wit,  the  concentration  of  business  in  the  hands  of  a  few,  is 
not  present.* 

90.  Purchase  of  Competing  Busiaess. — It  has  frequently  been  held 
that  a  person  engaged  in  any  manufacture  or  trade,  having  the  right 

19.  Note ;  64  Ii.R.A.  726.    See  in-      S.  See  supra,  par.  17  et  seq. 

fra,  par.  103.  4.  Stovall  v.  McCutchen,  107  Ky, 

20.  Henry  County  v.  Windsor  Citi-  577,  54  S.  W.  960,  92  A.  S.  R.  373, 
Mns  Bank,  208  Mo.  209,  106  S.  W.  47  L.R.A.  287. 

622,  14  L.R.A.(N.S.)  1052  and  note.  5.  SooHiem  Fire  Brick,  etc.,  Co.  v. 

1.  Merchants'  Legal  Stamp  Co.  v.  Garden  City  Sand  Co.,  223  111.  616, 
Murphv.  220  Mass.  281,  107  N.  E.  79  N.  E.  313,  7  Ann.  Cas.  50,  9  hJEJ^ 
968,  L.R.A.1915D  520  and  note.  (N.S.)  446  and  note. 

2.  Standard  Oil  Co.  v.  State,  117  6.  National  Fireprooftng  Co.  v.  Ma- 
Tenn.  618,  100  S.  W.  705,  10  L.R.A.  son  Builders'  Aas'n,  169  Fed.  259,  94 
<N.S.)  1015  and  note.  C.  C.  A.  53S,  26  L.B.A.(N.S.)  148. 
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to  acquire  and  possess  pr<^>erty,  and  to  4o  with  it  what  he  chooses, 
may  lawfully  buy  the  bnsineaB  of  any  of  his  competitors,  and  in 
the  absfflice  ot  legislative  prohihition,  if  such  oould  be  imposed,  courte 
ave  oUiged  to  lecogDiae  and  enforce  contacts  for  such  purchases 
although  they  tend  to  eliminate  competition,  or  even  completely  to 
exclude  it,  at  least  for  a  time.'  But,  in  recent  years,  even  the  fact 
that  the  contract  is  one  t<x  the  sale  of  property  or  of  business  and 
goodwill,  or  for  the  making  of  a  partnership  or  a  corporation,  has 
not  saved  it  from  invalidity  if  it  can  be  shown  that  it  was  only  part 
of  a  plan  to  acquire  all  the  property  used  in  a  business  by  one  manage- 
meat  with  a  view  to  estoblishing  a  monopoly.  In  such  cases,  how- 
ever, the  actual  intent  to  monopolize  must  appear.  It  is  not  deemed 
enough  that  the  mere  tendency  of  the  provisions  of  the  contract 
should  be  to  restrain  competition.  But  where  the  requisite  intent 
does  appear,  the  restraint  of  competition  ceases  to  be  ancillary,  and 
becomes  the  main  purpose  of  tiie  contract,  and  the  transfer  of  prop- 
erty and  goodwill,  or  tiie  partncorship  agreement,  is  merely  ancillary 
and  subordinate  to  that  purpose.'  To  render  such  contract  invalid, 
however,  the  natural  consequence  of  the  purchase  must  be  to  control 
the  market  or  suppress  competition.  And  even  if  this  should  be  the 
natural  result  of  the  purchase  from  a  business  or  trade  standpoint,  it 
will  not  in  every  case  or  under  all  conditions  render  the  contract 
of  purchase  invalid.  There  are  and  must  in  the  necessity  of  the  case 
be  exceptions  to  the  rule,  and  these  exceptions  must  be  dealt  witii 
as  they  come  up.* 

91.  Agreement  Not  to  Compete  with  Business  Sold;  In  General. — 
Ev^  purchase  of  a  competitor  in  any  trade  or  bosiness  und«  an 
agreement  that  the  seller  will  not  for  a  specified  time  engage  in  the 
same  trade  or  business  in  that  territory  is  at  least  the  partial  siip- 
pression  of  competition,  and  gives  to  the  purchaser  a  larger  control 
of  the  market  for  the  article  or  commodity  involved  in  the  transaction 
than  he  had  before.  And  it  is  fair  to  aaBunie  that,  in  aU  traDsactions 

7.  National  Ben.  Co.  v.  Union  Hoe-  v.  American  Glaoose  Co.,  182  BL  661, 
pital  Co.,  45  Minn.  272,  47  N.  W.  806,  65  N.  E.  577,  74  A.  S.  K.  189  and 
11  L.R,A.  437  and  note;  Tpenton  Pot^  note,  64  L.R.A.  738;  Anderson  v. 
teries  Co.  v.  OUphant,  58  N.  J.  £q.  Shawnee  Compress  Co.,  17  Okla.  231^ 
607,  43  Atl.  723,  78  A.  S.  R.  612,  87  Pae.  316,  16  L.R.A.(N.S.)  846  and 
46  L.R.A.  255;  National  Distilling  Co.  note. 

T.  Cream  City  Importing  Co.,  86  Wis.  Note:  12  L.R.A.(N.S.)  600. 

362,  56  N.  W.  864,  39  A.  8.  R.  See  generally,  Contkaots,  toL  6,  p. 

902.  801  et  seq. 

8.  United  States  v.  Addyston  Pipe,  And  see  infra,  par.  91,  132. 

•tc  Co.,  86  Fed.  271,  54  U.  S.  App.  9.  Merchants'  Ice,  etc.,  Co.  v.  Rohr- 

733,  2»  C.  C.  A.  141,  46  LJI.A.  122;  man,  138  Ky.  630,  128  8.  W.  599, 

Brown  T.  Jaeobs'  Pharmacy  Co.,  115  137  A.  S.  R.  390  and  note,  30  L.R.A. 

Ga.  429,  41  S.  E.  668,  90  A.  8.  R.  (N.S.)  973.    See  infra,  par.  91  et 

J2fi,  67  L.R.A.  647  and  note;  Harding  seq. 
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like  this,  one  of  the  roawns  ^or  the  purchase  is  to  remove  competition. 
But  although  this  may  be  so,  it  will  not  of  itself  render  the  eontauct 
invalid.'^  It  is  well  settled  at  the  present  time  that  an  agreement, 
upon  due  consideration,  incidentel  to  the  sale  and  transfer  of  a  lawful 
})usiness,  trade  or  occupation  actually  engaged  in,  or  a  lawful  exclu- 
sive right,  whereby  the  vendor  agrees  that  he  will  not  engage  in 
the  same  or  similar  business  in  competition  with  the  v«idee  during 
a  dpeoified  period  or  within  a  prescribed  area,  is  lawful  and  will  be 
enforced  by  the  courts  if  otherwise  legal  and  binding,  provided  tiiat, 
in  the  restraint  imposed  on  the  vendor,  it  does  not  go  beyond  what 
is  fairly  necessary  under  the  circumstances  of  the  case  to  protect 
vendee  in  his  purchase  and  assure  him  the  enjoyment  of  the  good- 
will, and  that  such  agreement  does  not  unreasonably  restrict  the  avail- 
able supply  of,  or  access  to,  or  raise  the  price  of,  any  useful  commod- 
ity, or  tend  to  create  a  monopoly,  or  otherwise  operate  to  the  public 
injury.'^   Such  agreements  and  combinations  are  usually  held  not 

10.  Merchants'  Ice,  etc.,  Co.  v.  Rohr-  N.  E.  313,  7  Ann.  Cas.  50,  9  L.R.A. 
man,  138  Ky.  630,  128  S.  W.  599, 137  (N.S.)  446  and  note;  Chaplin  v. 
A.  S.  R.  390,  30  L.R.A.(N.S.)  973.  Brown,  83  la.  156,  48  N.  W.  1074, 


11.  Shawnee  Compress  Co.  v.  An-  Clemens  v.  Meadows,  123  Ky.  178,  94 
derson,  209  U.  S.  423,  28  S.  Ct.  572,  S.  W.  13,  124  A.  S.  R.  339,  6  L.R.A. 
52  U.  S.  (L.  ed.)  865  and  note;  Unit-  (N.S.)  847  and  note;  MerchanU'  Ice, 
ed  States  v.  Trans-Missouri  Freight  etc.,  Co.  v.  Rohrman,  138  Ky.  530,  128 
Asfl'n,  58  Fed.  58,  19  U.  S.  App.  36,  S.  "W.  599,  137  A.  S.  E.  390,  30 
7  C.  C.  A.  15,  24  L.R.A.  73,  re-  L.R.A.(N.S.)  973;  Fields  v.  Holland, 
versed  on  another  point  in  166  0.  158  Ky.  544,  165  S.  W.  699,  L.R.A. 
S.  290,  17  S.  Ct.  540,  41  U.  S.  1915C  865;  Anchor  Eleetrio  Co.  v. 
(li.  ed.)  1007;  United  States  v.  Ad-  Hawkea,  171  Mass.  101,  50  N.  E,  509, 
dyston  Pipe,  etc.,  Co.,  85  Fed.  271,  68  A.  S.  R.  403,  41  L.R.A.  189;  West- 
54  U.  S.  App.  723,  29  C.  C.  A.  em  Wooden-Ware  Ass*n  v.  Starkey, 
141,  46  L.R.A.  122;  Harrison  v.  84  Mich.  76,  47  N.  W.  604,  22  A.  S. 
Olueose  Sugar  Refining  Co.,  116  R.  686, 11  L.R.A.  503  and  note;  Clark 
304,  63  C.  C.  A.  484,  68  L.R.A..  v.  Needham,  125  Mich.  84,  83  N.  W. 
915;  John  D.  Park,  etc.,  Co.  v.  Hart-  1027,  84  A.  S.  R.  559,  51  L.R.A. 
man.  153  Fed.  24,  82  C.  C.  A.  158,  785;  Buckhout  v.  Witwer,  157  Mich. 
12  L.R.A.(N.9.)  135;  Tuscaloosa  Ice  406,  122  N.  W.  184,  28  L.R.A. 
Mfg.  Co.  V.  Williams,  127  Ala.  110,  (N.S.)  506  and  note;  Nation^  Ben. 
28  So.  669,  85  A.  S.  R.  125  and  Co.  v.  Union  Hospital  Co.,  45  Minn, 
note,  50  L.R.A.  175;  Arnold  v.  Jones  272,  47  N.  W.  806,  11  L.R.A. 
Cotton  Co.,  152  Ala.  501,  44  So.  662,  437  and  note;  State  v.  Duluth  Board  of 
12  L.R.A.(N.S.)  150  and  note;  Stew-  Trade,  107  Minn.  506,  121  N.  W.  395, 
i^rt  V.  Stearns,  etc..  Lumber  Co.,  56  23  L.R.A.(N.S.)  1260;  Bancroft  v. 
Fla.  570,  48  So.  19,  24  L.R.A.  (N.S.)  Union  Embossing  Co.,  72  N.  H.  402.  57 
«49;  More  v.  Bennett,  140  HI.  69,  29  Atl.  97,  64  L.R.A.  298;  Trenton  Pot- 
N.  E.  888,  33  A.  S.  R.  216,  15  L.R.A.  teries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 
361;  Harding  v.  American  Glucose  43  Atl.  723,  78  A.  S.  R.  612.  46  L.R.A. 
Co.,  182  111.  551,  55  N.  E.  577,  74  255 ;  Diamond  Match  Co.  v.  Roeber,  106 
A.  S.  R.  189  and  note,  64  L.R.A.  738;  N.  Y.  473,  13  N.  E.  419,  60  Am.  Rep. 
Southern  Fire  Brick,  etc.,  Co.  v.  Gar-  464;  Leslie  v.  Lorillard,  110  N.  T.  519, 
Am  Citv  Sand  Co.,  223  111.  616,  79  18  N.  E.  863,  1  L.R.A.  466  and  notei 


Note:  74  A.  S.  R.  241. 


32  A.   S.  R.  297,  12  L.R.A.  428; 
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to  be  in  violation  of  the  federal  antitrust  law,  though  they  may  inci- 
dentally restrict  competition  in  commerce  among  the  states,**  nor 
are  they  within  the  profaibitton  of  state  antitrust  laws,'*  unless  held 
to  be  so  included  as  a  matter  of  necessary  interpretation.**  Some 
antitrust  statutes  in  fact  contain  an  express  exception  in  favor  of 
"contracts  for  what  is  known  and  recognized  at  common  law  and 
in  equity  as  contracts  for  the  goodwill  of  a  trade  or  business."  The 
enforcement  of  a  contract  not  to  engage  in  business  in  competition 
with  the  other  contracting  party  cannot  be  prevented  on  tlie  ground 
that  such  party  is  an  illegal  trust  or  mwiopoty.**  In  some  juris- 
dictions,  however,  statutes  have  been  passed  that  change  the  common 
law  rule  by  making  invalid  certain  agreemratts  of  this  character 
which  are  not  unreasonable  in  terms  and  would  be  upheld  except  for 
the  statutory  prohibition.*'  And  ind^>endent  of  such  express  pro- 
vision stipulations  of  the  charaeter  now  under  consideration  that  go 
further  than  is  reasonably  aecessary  to  protect  tiie  goodwill  of  the 

Cnmmings  v.  Union  Blue  Stone  Co.,  12.  Soatbem  Fire  Briek,  ete.,  Co.  v. 

164  N.  Y.  401,  58  N.  E.  525,  79  A.  S.  R.  Garden  City  Band  Co.,  223  lU.  616, 

«55,  52  L.R.A.  262;  Lnfkin  Rule  Co.  v.  79  N.  E.  313,  7  Ann.  Cas.  50,  9  L.R.A. 

Pringeli,  57  Ohio  St.  596,  49  N.  E.  (N.S.)  446  and  note;  Bancroft  v.-Un- 

1030,  63  A.  S.  R.  736,  41  L.B.A.  185;  ion  Embossing  Co.,  72  N.  H.  402,  57 

Andeison  v.  Shawnee  Compress  Co.,  Atl.  97,  64  L.R.A.  298.    And  see  su- 

17  Okla.  231,  87  Pac:  315,  15  L.R.A.  pra,  par.  40  et  seq. 

(N.S.)   846  and  note;  Morris  Run  13.  Southern  Fire  Brick,  etc.,  Co.  r. 

Coal  Co.  V.  Barclay  Coal  Co.,  68  Pa.  Garden  City  Sand  Co.,  223  111.  616, 

St.  173,  8  Am.  Rep.  159;  Nester  v.  79  N.  E.  313,  9  L.E.A.(N.S.)  446  and 

Continental  Brewing  Co.,  161  Pa.  St.  note. 

473,  29  AtL  102,  41  A.  S.  B.  894,  Notue:  64  L.R.A.  725,  733  et  seq.; 
24  L.R.A.  247;  Monongahela  River  12  L.R.A.(N.S.)  160  et  eeq. 
Consol.  Coal,  etc,  Co.  v.  Jntte,  210  14.  Note:  9  L.R.A.(N.S.)  448. 
Pa.  St.  288,  59  Atl.  1088,  106  A.  S.  15.  Public  Opinion  Pub.  Co.  v.  Ran- 
R.  812  and  note,  2  Ann.  Caa.  951;  som,  34  S.  D.  381,  148  N.  W.  838, 
Oakdale  Mfg.  Co.  v.  Gsrst,  18  R.  I.  Ann.  Cas.  1917A  1010. 
484,  28  AU.  973,  49  A.  S.  R.  784  Note:  15  L.E.A.(N.8.)  860. 
and  liote,  23  L.K.A.  639;  Baird  v.  ifi.  Harrison  v.  GIuoom  Sugar  Re- 
Smith,  128  Tenn.  410,  161  S.  W.  492,  flninf?  Co.,  116  Fed.  304,  53  C.  C.  A. 
L.R.A.1917A  376  and  note;  Slaughter  494  53  LRA  915 

l,o^ff^S°9l7^^^KJ^^^  17.  Shawnee  Compress  Oo.  t.  An- 

f  xr.t  c:A<if  Wi  n  t:  w^  wil'  ^^"^  209  U.  S.  423,  28  S.  Ct.  672, 
2  Ann.  Cas.  335,  65  UB^.  342;  TV  eid-  52  jj^      f^.  cd.)  865  and  note:  Mer^ 

r«?^fri  ^Q^TlA>«  r^'  Ad-Sign  Co.  V.  Sterling,  124 

^  Mn^L  S  f>^J  V                  on  Cat  429.  57  Pac.  408,  71  A.  S.  R. 

iX'^^'n^tJ^'  ''''  ^'^^  L.KA   142    qitz  .  Federal 

^Notes:  78  A.  9.  R.  0^;  9  Ann.  «a.t  Co.,  14.  0„1.  Ho.  « ^16^ 

See  supra,  par.  17,  and  infra,  par.  wr,  157  Mipii.  406,  122  N.  W.  184, 
92,  141.  23  ]:*E.A.(N.S.}  506  and  note. 

And  see  Contraots,  vol.  6,  p.  793  Note:  15  L.R.A.(N.B.>  847. 
«t  seq.;  GooDwnx,  Tot.  12,  p.  983  et  Set  intra,  par.  92  «t  Nil.  ' 
seq. 
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business  acquired  have  frequently  been  held  invalid  as  in  general 
restraint  of  trade  or  tending  toward  monopoly.'* 

92.  Agreement  by  Vendor  of  Corporate  Stock  Not  to  Compete  vith. 
Corporation. — ^Apart  from  statute^  it  eerans  generally  agreed  that  an 
agreement  in  reasonable  terms  on  tJtie  part  of  the  vendor  of  stock 
in  a  corporation  not  to  engage  in  a  business  competing  with  that  of 
the  corporation  is  valid  and  enforceable.'*  It  has  been  held  by  some 
courts  that  such  a  contract  is  void  under  an  antitrust  statute  invali- 
dating "every  contract  by  which  any  one  is  restrained  from  azercising 
a  lawful  profession,  trade  or  business  of  any  kind/'  other  than  agree- 
ments by  one  who  sells  the  goodwill  of  a  business,  or  a  retiring 
partner  to  refrain  from  carrying  on  a  similar  busineaB  within  a  lim- 
ited territory  for  a  specified  time."  In  other  jurisdictions,  however, 
this  doctrine  has  been  expressly  rejected,  and  it  is  held  that  the  trans- 
feree of  stock  in  a  manufaoturing  company  ia  within  the  operation 
of  an  exception  to  a  statute  making  illegal  agreements  not  to  engage 

18.  Shawnee  Compren  Co.  t.  An-  N.  H.  402,  57  Atl.  97,  64  UEt.A.  298; 

dereon,  209  U.  S.  423,  28  8.  Ct  572,  Trenton  Potteries  Co.  v.  Oliphant,  58- 

53  U.  S.   (L.  ed.)   866  and  note;  N.  J.  Eq.  507,  43  AU.  723,  78  A.  S. 

Unitfed     States     v.     Trans-Misaouri  H.  612,  46  L.R.A.  255;  Leslie  v.  Lor- 

Freig^it  Ass'n,  68  Fed.  58,  19  U.  S.  illai^,  110  N.  Y.  519,  18  N.  E.  363, 

App.  36,  7  C.  C.  A.  15,  24  L.R.A.  73,  1  L.R.A.  456  and  note;  Lufkin  Rule 

reversed  on  another  point  in  166  XT.  S.  Co.  v.  Fringeli,  57  Ohio  St.  596,  49 

290,  17  8.  a.  540,  41  U.  8.  (L.  ed.)  N.  E.  1030,  63  A.  8.  R.  736,  41  L.R.A. 

1007 ;  United  States  v.  Addyston  Pipe,  185 ;  Anderson  v.  Shawnee  Compress 

etc.,  Co.,  86  Fed.  271,  64  U.  8.  App.  Co.,  17  Okla.  231,  87  Pac.  315,  15 

723,  29  C.  C.  A.  141,  46  L.R.A.  122;  L.R.A.(N.S.)  846  and  note;  Moiris 

Harrison  v.  Glncose  Sngar  Refining  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 

Co.,  116  Fed.  304,  53  C.  C.  A.  484,  68  Pa.  St.  173,  8  Am.  Rep.  159;  Monon- 

L.R.A.  915;  Ttiscaloosa  Ice  Mfg.  Co.  gahela  River  Consol.  Coal,  etc.,  Co.  v. 

T.  Williams,  127  Ala.  110,  28  So.  669,  Jutte,  210  Pa.  St.  288,  59  Atl.  1088, 

85  A.  8.  R.  125  and  note,  50  L.B.A.  105  A.  8.  R.  812,  9  Ann.  Cas.  951. 

175;  Harding  v.  Ameriean  Qlucose  See  generally,  Contb&oss,  vol.  6,  p. 

Co.,  182  lU.  561,  56  N.  E.  677,  74  793  et  seq. 

A.  8.  R.  189  and  note,  64  L.R.A.  738;  19-  Merchants'  lee^  etc.,  Co.  t.  Rohr- 

Chaplin  v.  Brown,  83  la.  156,  48  N.  man,  138         530,  128  8.  W.  599, 

W.  1074,  32  A.  S.  R.  297,  12  L.R.A.  137  A.  8.  R.  390,  30  LJIA..(K.S.) 

428;  Clemens  v.  Meadows,  123  Ky.  973;  Buekhout  v.  Witwer,  157  Mich. 

178,  94  S.  W.  13,  124  A.  S.  R.  339,  406,  122  N.  W.  184,  23  L.Rjl.(N.S.) 

6  L.RJL(N.S.)  847  and  note;  Anchor  506  and  note. 

Electric  Co.  v.  Hawks,  171  Mass.  101,  Note:  16  L.R.A.(N.S.)  848. 

50  N.  E.  509,  68  A.  S.  R.  403,  41  And  see  Cx)NnuiC7rs,  vol.  6,  p.  795. 

L.R.A.  189;  Western  Wooden-Ware  20.  Merchants'  Ad-Sign  Ca  v.  Ster- 

Ass'n  V.  Starkev,  84  Mich.  76,  47  N.  W.  ling,  124  Cal.  429,  67  Pac.  468,  71 

604,  22  A.  S.  R.  686,  11  L.R.A.  503  A.  S.  R.  94,  46  L.R.A.  142;  Anderson 

and  note:  National  Ben.  Co.  v.  Union  v.  Shawnee  Compress  Co.,  17  Okla. 

Hospital  Co..  46  Minn.  272.  47  N.  W.  231.  87  Pac.  315, 16  LA.A.(N.S.)  846 

806,  11  L.R.A.  4.97  and  note;  State  v.  and  note. 

Dulath  Board  of  Trade,  107  Minn.  606,  Not«s:   9  L.B.A.(N.S.)    448:  2S 

121  N.  W.  896,  23  L.Rjk.(N.a)  1260;  L.R.A.(N.a)  50& 
Baneroft  t.  Union  Embosni^  Co.,  72 
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in  business,  to  the  effect  that  the  act  shall  not  apply  to  any  contract 
where  the  only  object  of  the  restraint  is  to  protect  the  vemdee  or 
transferee  of  a  trade  or  business  sold  and  transferred  for  a  valuable 
consideration,  in  good  faith,  without  intent  to  create  a  monopoly,  and 
he  can  enforce  such  contract  against  hia  transferor.  According  to 
&is  view  it  may  reasonably  be  said  that  a  stockholder  in  a  corporar 
tion  has  such  an  interest  in  its  business  and  goodwill  within  such 
sta^te  as  to  make  a  purchaser  of  such  interest  and  goodwill  a  trans- 
feree of  the  same.* 

93.  Numerous  Purchases  and  Agrements  Constlttttiiig  Fart  vi 
Honopolistic  Schema. — The  application  of  the  principles  just  discussed 
is  involved  in  special  difiiculties  when  the  agreement  not  to  compete 
with  the  business  sold  is  only  one  of  a  number  of  like  agreement|i 
made  with  the  vendees,  and  the  circumstances  support  a  possible 
inference  that  the  purpose  in  view  b  the  ultimate  monopolization  of 
and  suppression  of  competition  in  the  business  affected.  The  decision 
in  such  event  is  largely  determined  by  the  circumstances  of  the  par- 
ticular case.  The  fact  alone  that  the  vendee  has  purchased  a  nuiuber 
of  other  sudi  businesses,  taking  in  each  case  from  the  vendor  a  similar 
contract  not  to  compete,  whereby  many  but  not  all  manufacturers 
of  the  particular  commodity  wore  r^oved  from  tiio  field,  does  not 
necessarily  cause  the  contracts  to  be  regarded  as  void  or  tending  to 
create  a  monopoly,  or  as  part  of  a  scheme  to  monopolize,  when  the 
field  for  competition  is  left  open  not  only  to  those  not  bought  out 
but  to  others  who  might  desire  to  enter.'  And  a  similar  holding 
has  been  made  under  ^e  federal  antitotiflt  act,  even  though  the  pur- 
chaser had  also  purchased  other  plants  to  an  extent  that  tended  to 
create  a  power  to  monopolize  the  jnarket.'  But  although  the  number 
of  such  oontraots  eannot  affect  their  nature,  and  while  the  test  to  be 
applied  cannot  be  affected  by  the  circumstanoe  that  a  particular  con- 
tract is  part  of  a  general  system,  yet,  such  test  being  whether  such 
a  simulation  is  upon  the  whole  against  the  public  interest,  the  result 
of  its  application  may  be  considerably  influenced  by  the  fact  that  the 
particiilar  contraot  in  question  is  one  of  a  number.*   So,  also,  the 

1.  Bnckhont  t.  Witwer,  iB?  Mich.  Atl.  078^  «  A.  B.  B.  784»  28  LAA. 
406,  122  N.  W.  184,  23  L.BJL(N.S.)  639. 

606  and  note.  Notes:  15  L.R.A.(N.8.)  848  et  seti.; 

Note:  15  L.R,A.(N.8.)  860  et  seq.  52  U.  S.  (L.  ed.)  865  et  seg. 

2.  Trenton  Potteries  Co.  v.  Oliphiint,  S.  Notes:  9  L.R.A.(N.S.)  447;  15 
58  N.  J.  Eq.  507,  43  Atl.  723,  78  L.R.A.(N.S.)  848  et  seq.;  53  U.  8. 
A.  S.  R.  612,  46  L.R.A.  255  (this  case  (L.  ed.)  866  et  seq. 

18  criticised  and  repudiated  in  Mer-  4.  Harding   v.    American  Oliieose 

ehanta'  lee,  etc.,  Co.  v.  Robrman,  13S  Co.,  182  111.  551,  55  N.  E.  577,  74 

Ky.  530,  128  S.  W.  599,  137  A.  S.  R.  A.  8.  R.  189  and  not«,  64  L.R.A.  738; 

390,  30  Ii.R.A. (N.S.J  973);  Oak<iii!e  Merchants'  Ice,  etc.,  Co.  v.  Rohnnan, 

Uf».  Co.      Oant,  18  R.  I.  484,  28  .188  Ky.  630,  128  S.  W.  500,  137  A. 
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question  as  to  whether  the  restraint  was  necessary  to  tiie  rciaincd 
business,  and  therefore  ancillary  to  ^e  principal  purpose  of  llic  ii^rco- 
nient,  or  whether  the  restraining  covenants  were  not  the  principal^ 
rather  than  the  ancillary,  matter,  would  largely  depend  upon  the 
general  sweep  and  result  of  a  multiplication  of  identical  contracts.* 
Tliei'e  is  likewise  a  clear  distinction  between  the  aggregation  of 
properties  by  purchase  when  Hie  seller  no  longer  retains  an  interest 
in  the  property,  and  a  combination  of  owners  and  properties  under 
one  management,  where  each  owner's  interest  is  continued  in  \he 
combination.'  Accordingly,  where  it  appears  that  the  particular  pur- 
chase and  agreement  not  to  compete  is  in  fact  ft  part  of  a  general 
scheme  to  enable  the  v^dee  to  establish  a  monopoly  in  that  particu- 
lar business,  its  condemnation  follows;  and  the  limitation  of  the  cove- 
ilant  as  to  time  and  place,  though  reasonable  in  itself,  is  of  no  redeem- 
ing importance  or  efficacy  whatever.'  According  to  some  authorities 
although  the  state  antitrust  statute  does  not  apply  to  the  sale  of  a 
business  and  the  goodwill  thereof,  accompanied  by  an  obligation  on 
the  part  of  the  seller  not  to  resume  business  for  a  limited  time  at  » 
specified  place,  where  the  purchaser  is  a  single  person  or  firm,  yet, 
where  several  dealers  of  a  town  coml»ne  to  buy,  and  did  buy,  the 
stock  and  goodwill  of  the  only  one  remaining  for  the  purpose  of 
preventing  competition  and  controlling  prices,  binding  the  seller  not 
to  re-engage  in  business  in  the  same  place  for  a  certain  period  of 
time,  the  latter  stipulation,  being  in  furtherance  of  a  practice  de- 
nounced by  the  statute,  is  void  aiid  unenforceable  * 

94.  Independent  Agreement  Not  to  Produce  or  Compete. — It  is  the 
general  rule  that  no  conventional  restraint  of  trade  can  be  enforced 
unless  the  covenant  embodying  it  is  merely  ancillary  to  tiie  main 
purpose  of  a  lawful  contract,  and  necessary  to  protect  the» covenantee 
in  Uie  enjoyment  of  the  legitimate  fruits  of  the  <x>ntract,  or  to  pro^ 

S.  S.  300, 30  L.RJl.(N.S.)  973;  Brent  chants'  loe,  eta,  Co.  v.  Bohnnan,  13& 

T.  Oay,  140  Ey.  615,  149  S.  W.  016,  Ey.  530.  128  S.  W.  690,  137  A.  S.  R. 

41  LJl.A.(N.S.)  1034.  390,  30  L.R.A.(N.S.)  973;  Clark  v. 

6.  John  D.  Park,  etc.,  Ca  v.  Hart-  Needhom,  125  Mich.  84,  83  N.  W.  1027, 

man,  153  Fed.  24,  82  G.  C.  A.  158,  84  A.  8.  R.  550,  61  L.R.A.  785;  Tn«- 

12  L.R.A.(N.S.)  ia5.  ton  Potteries  Co.  v.  Oliphant,  58  N. 

6.  Notes:  16  L.R.A(N.S.)  846,  J.  Bq.  307,  43  AtL  723,  78  A.  8.  R. 
850  ;  62  U.  S.  (L.  ed.)  865  et  aeq.  612,  46  LJI.A.  256;  Lufkin  Role  Co. 

7.  United  States  v.  Trans-Miawmri  v.  Fringeti,  57  Ohio  St.  596,  49  N.  E. 
Freight  Ass'n,  68  Fed.  58,  7  C.  C.  A.  1030,  63  A.  S.  B.  736,  41  L.RA.  185; 
15,  24  L.R.A.  73 ;  Tnscaloosa  Ice  M%.  Anderson  v.  Shawnee  Compress  Co.. 
Go.  V.  Williams,  127  Ala.  IJO,  :28  So.  17  Okla.  231,  87  Pae.  315,  16  UB.A. 
669,  36  A.  S.  R.  126,  50  L.R.A.  175;  (N.S.)  846  and  note.  See  Contkaozb, 
Harding  v.  Ameriean  Qlncose  Co.,  182  vol.  6,  p.  801  et  aeq.  And  see  supra, 
111.  361,  55  N.  E.  577,  74  A.  S.  R.  par.  22,  and  infra,  par.  132. 

139  and  note,  64  UR.A.  738;  Chapin  8.  Notes:  9  L,B.A(N.S.)  450;  15 
V.  Brown,  S3  la.  166,  48  N.  W.  1074.  LRA.(N.8.)  851. 


V.  ocvwn,  oa  i».  xuu,  10  fi.  v*.  j.vi«( 

32  A  S.  B.  297,  12  LBA.  428;  Mer^ 
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tect  him  from  the  dangers  of  an  unjust  use  of  those  fmita  by  the 
other  party.*  Restraints  which  might  be  upheld  if  ancillary  to  some 
principal  oonkact  eaunot  be  enforced  if,  when  unmasked,  they  appear 
to  be  the  main  purpose  of  Ihe  contract,  and  not  subordinate,***  and 
the  courts  generally  declare  agreements  to  close  down  and  abandon, 
in  whole  or  in  part,  an  existing  buaineea,  or  not  to  engage  in  a  con- 
templated enterprsie,  unlawful  where  the  covenantee  does  not  pur- 
chase the  business,  practice,  trade,  or  plant  of  the  covenantor,  and 
the  taransacttcHi  involves  nothii^  but  a  bald  covenant  in  restraint  of 
trade  for  whroh  there  is  no  other  cozuiderataon  than  the  payment 
of  money  for  the  obligation  itself.**  Thusi  an  agreement  is  void 
as  tending  to  create  a  mou(^ly  whrav  all  -tiie  dealers  in  a  toWn  agree 
to  pve  up  dealing  in  a  certain  article  if  a  new  firm  shall  estahli^ 
a  store  in  the  place  for  its  sale  and  pay  as  much  for  the  article  as 
dealers  in  neighboring  towns  would  pay.**  And  a  state  court  will  not 
uphold  a  contract  by  which  a  foreign  corporation  purchases  certain 
manufactured  articles,  materials,  tools  and  chattels  used  in  a  domestic 
manuf^turing  business  for  the  purpose  of  closing  its  doors  for  the 
period  of  five  years,  and  which  provides  that  during  that  period  the . 
plant  shall  not  be  used  by  anyone  for  carrying  on  such  business  and 
the  proprietors  shall  not  engage  in  the  same  business  in  any  of  eight 
named  states  in  the  United  States.**  So  a  contract  whereby  one  agre^ 
to  close  part  of  bis  business  for  the  benefit  of  a  rival  is  void  as  tend- 
ing  to  create  a  monopdy,  although  limited  as  to  time  and  subject 

9.  United  States  t.  Addyston  Pipe,  11.  Tnsealoosa  lee  Mfg.  Co.  v.  Wil- 
ete.,  Co.,  8ft  Fed.  371,  64  U.  S.  App.  liams,  127  Ala.  110,  28  So.  669,  85 
723,  29  C.  C.  A.  141,  46  L.B.A.  122j  A.  S.  R.  125,  50  L.R.A.  175  j  Stewart 
John  D.  Park,  etc.,  Co.  v.  Hartman,  v.  Steams,  etc.,  Lumber  Co.,  56  Fla. 
153  Fed.  24,  82  C.  C.  A.  158,  12  570,  48  So.  19,  24  L.B.A.(N.S.)  649; 
(N,S.)  135;  Fisher  Flouring  Mills  Co.  demons  ,v.  Meadows,  123  Ky.  178,  94 
V.  Swanwm,  76  Wash.  649,  137  Pac.  S.  W.  13,  124  A.  S.  R.  339,  6  LJI.A. 
144,  51  L.R.A.(N.S.)  522-  Slaughter  (N.S.)  847  and  note;  Fields  v.  Hoi- 
T.  Thaeker  Coal,  etc.,  Co.,  55  W.  Va.  land,  158  Ky.  544,  165  S,  W.  689, 
642,  47  S.  K.  247,  104  A.  S.  R.  1013,  L.R.A.1915C  865;  Koeotusko  OU  Mill, 
2  Ann.  Cas.  335,  65  L.R.A.  342;  Poca-  etc.,  Co.  v.  Wilson  Cotton  Oil  Co.,  90 
hontaa  Coke  Co.  v.  Powhatan  Coal,  Miss.  561,  43  So.  435,  8  L.R.A.(N.S.) 
etc.,  Co.,  60  W.  Va.  508,  56  S.  E.  1053. 

264,  116  A.  S.  R.  901,  9  Ann.  Gas.  Notes:  74  A.  8.  B.  248  ;  6  hSJL 

667,  10  L.R.A.(N.S.)  268.  (N.S.)  848. 

Note:  6  L.R.A.(N.S.)  848.  And  p«e  COKiuOtB,  voL  6,  p.  m 

See  supra,  par.  22,  89  et  seq.  et  seq.  , 

10.  Dr.  Miles  Medical  Co.  t.  John  12.  Chapin  t.  Brown,  83  la.  166, 
D.  Park,  etc.,  Co.,  220  IT.  8.  373,  31  48  N.  W.  1074,  32  A.  8.  R.  297,  12 
8.  Ct  376,  55  U.  S.  (L.  ed.)  502;  LJI.A,  428. 

John  D.  Park,  ete.,  Co.  t.  Haftman,  Note:  6  L.R.A.{N.S.)  846. 

153  Fed.  24,  82  C.  C.  A.  158,  12  13,  Waateni  Wooden-Ware  A»*n  t. 

LJt.A.(N.8.)  135;  More  v.  Bennett;  Starkey,  84  Mich.  76,  47  N.  W.  604, 

140  m.  69,  29  N.  E.  888,  33  A.  a  22  A.  S.  B.  686,  11  LBJL  60& 
15  L.B.A.  361. 
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matter.*^  In  some  states,  the  antitrust  statutes  expressly  include  ia 
the  definition  of  "trust"  agreements  and  combinations  to  abstain  from 
engaging  in  business  or  in  the  sale  of  merchandise  in  tiie  state  or 
any  portion  thereof."  Even  where  the  attempt  to  restrain  trade  was 
made  in  connection  with  a  sale  of  a  business,  but  was  the  subject  of 
a  second  and  independent  contract,  the  courts  have  held  that  it  was 
void,  whore  the  first  contract  was  fully  executed  before  the  sectmd  one 
was  entered  into.  However,  the  existence  of  the  principal  contract 
to  which  the  stipulation  is  ancillary  may  be  implied  from  the  circ^un- 
stances,  or  may  be  shown  by  evidence  dehors  the  writtoi  eontraot 
embodying  the  stipulation.** 

95.  Limitation  on  Prodnction,  -Kuiuiactare  or  Supply. — ^It  is  gen- 
erally agreed  that  all  combinations  and  agreements,  of  whatever  nature, 
formed  for  the  purpose  of  controlling  or  limiting  the  production 
and  manufacture  or  the  available  supply  of  commodities,  are  against 
public  policy  and  illegal,  both  at  common  law  and  under  state 
antitrust  statutes,  as  thereby  prices  may  be  unreasonably  increased 
to  the  consumer,  and  such  combinations  are  almost  uniformly  entered 
into  for  that  purpose.*'  Every  producer  or  vendor  has  the  right  to 
use  all  legitimate  efforts  to  obtain  the  best  price  for  the  article  in 
which  he  deals.  But  when  he  endeavors  artificially  to  enhance  prices 
by  suppressing  or  keeping  out  of  the  markets  the  products  of  others, 
and  to  accomplish  that  purpose  by  means  of  contracts  landing  them  to 
withhold  their  supply,  such  arrangements  are  even  more  mischievous 
than  combinations  not  to  sell  under  an  agreed  price.  That  a  com- 
bination to  effect  such  a  purpose  is  inimical  to  the  interests  of  the 
public,  and  that  all  contracts  designed  to  effect  such  an  end  are 
contrary  to  public  policy,  and  therefore  illegal,  id  too  wdl  settled 
by  adjudicated  cases  to  be  questioned  at  this  day.^*   A  combination 

14.  Clark  v.  Needbnm,  125  Mich.  84,  Harding  v.  Amerioan  Glucose  Co.,  183 

83  N.  W.  1027,  84  A.  S.  E.  669,  61  HI.  551,  55  N.  E.  577,  74  A.  S.  E. 

L.R.A.  785.  189  and  note,  64  L.Rjl.  738;  State 

16.  Watera-Pierce  Oil  Co.  v.  Texas,  v.  Armour  Packing  Co.,  173  Mo.  356, 

212  U.  S.  86,  29  S.  Ct  220,  53  U.  8.  73  S.  W.  646,  96  A.  S.  R.  515,  61 

(L.  ed.)  417.  L.R.A.  464;  CujnmingB  v.  Union  Blue 

16.  Note:  6  L.R.A.(N.S.)  849,  850.  Stone  Co.,  164  N.  T.  401,  58  N.  E. 

17.  United  States  v.  Addyston  Pipe,  525,  79  A.  S.  R.  656,  52  UR.A.  262; 
etc.,  Co.,  85  Fed.  271,  64  U.  S.  App.  Lufkin  Role  Co.  v.  Fringeli,  57  Ohio 
723,  29  C.  C.  A.  141,  46  L.R.A.  122;  St.  596,  49  N.  E.  1030,  63  A.  S.  R. 
Santa  Clara  Val.  MiU,  etc.,  Co.  v.  736,  41  L.R.A.  185;  Uortis  Run  Coal 
Hayes,  76  Cal.  387,  18  Pa*.  391,  9  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St. 
A.  S.  R.  211 ;  Pacific  Factor  Co.  v.  173,  8  Am.  Rep.  169.  And  see  anpra, 
Adier,  90  Cal.  110,  27  Pac.  36,  25  par.  99  et  aeq. 

A.  S.  R.  102 ;  Vulcan  Powder  Co.  v.  18.  'Amot  v.  Pittaton,  etc,  Coal  Co., 
HereoIeB  Powder  Co.,  96  CaL  510,  31  68  N.  Y.  558,  23  Anu  Bep.  190;  Emery 
Pac.  581,  31  A.  S.  R.  242;  Ford  v.  t.  Ohio  Candle  Co.,  47  Ohio  St.  320, 
Chicago  llilk  Shippers'  Ass'n,  165  IlL  24  N.  Et.  C60,  21  A.  S.  B.  819;  Morris 
166,  39  N.  E.  661,  27  L.R.A.  298;  Run  Coal  Co.  v.  BaxeUy  Goal  Co.,  «S 
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IB  iinlawfnl  whose  purpose  is  to  obtain  control  of  the  manufacture 
and  sale  of  a  commodity  in  the  country,  stifle  competition  and  dictate 
the  amount  to  be  manufactured  and  the  prices  at  which  the  same 
shall  be  sold,  and  thus  create,  or  tend  to  create,  a  virtual  monopoly 
in  ttie  manufaotuie  and  sale  thereof.^  And  tiie  same  is  tnie  of  a 
combination  among  corporations  virtually  controlling  the  production 
of  a  commodity  to  divide  the  market  by  agreeing  that  each  shall 
sell  only  to  the  extent  of  its  agreed  proportion  of  output  and  at 
prices  adjusted  by  a  governing  committee,  with  authority  in  a  gen- 
-eral  sales  ag«it  to  direct  a  suqaension  of  shipment  or  deliTeries  beyond 
its  proportion  until  the  committee  shall  (Hrect  a  resumption.'*  An 
agreement  by  a  manufacturer  to  sell  its  entire  output  to  another 
■company,  and  containing  provisions  under  which  the  pnrchaselt  might . 
stop  the  manufacture  on  pajrment  of  certain  amounts,  has  been  Md 
illegal  under  a  state  antitrust  statute  whwe  it  was  shown  that  ihe 
seller  knew  that  the  purchaser  was  attempting  to  get  control  of  the 
market,  and  was  seeking  to  make  similar  contracts  with  other 
manufacturers.^ 

96.  Pools  and  Partnerahlps.— Pooling  oontracts  or  eombinationa 
■between  competing  producers  or  dealers  in  stapk  commodities,  par- 
ticularly those  of  prime  nec^ity,  whereby  the  parties  agree  to  refrain 
from  competiti(m  and  to  divide  profits  from  their  re&pectiTO  busineases 
in  certain  fixed  proportions,  are  generally  held  to  be  illegal  reetraints 
of  trade  and  void.'  An  agreement  among  independent  dealers  and 
manufacturers  guaranteeing  certain  of  the  parties  specified  profits 
is  also  illegal  when  a  part  of  a  combination  to  fix  prices  and  stifle 
<!ompetition,*  and  it  has  been  held  that  an  agreement  between  several 
■corporations,  competitors  in  business,  and  the  stockholders  of  each. 

Pa.  St.  173,  8  Am.  E«p.  169;  Texas  78  C.  C.  A.  667, 19  L.B.A.(N.8.)  143; 

Standard  Oil  Co.  t.  Adoue,  83  Tex.  Arnold     Jones  Cotton  Co.,  W2  Ala. 

650,  19  S.  W.  274,  29  A.  S.  R.  690,  501,  44  So.  662,  12  L.R.A.(N.S.)  150 

15  L.R.A.  598.  and  note;  Ctaft  v.  Mo€onon|riiy,  79 


19.  Continental  WaU  Paper  Co.  v.  lU.  346,  22  Am.  Bep.  171;  State  v. 
Lewis  Voight,  etc.,  Co.,  148  Fed.  0.19,  Smiley,  65  Kan.  240,  69  Pac.  199,  67 
78C.  C.  A.  567, 19  L.R.A.(N.S.)  143;  L.R.A.  903;  Emery  v.  Ohio  Candle 
Distilling,  etc.,  Co.  v.  People,  156  III.  Co.,  47  Ohio  St.  320,  24  N.  B.  660, 
448,  41  N.  E.  188,  47  A.  8.  R.  200.  21  A.  8.  R.  819;  Neater  v.  Contiiwntaf 

20.  Korria  Run  Coal  Co.  t.  Barelav  Brewing  Co^  161  Pa.  St.  473,  29  Atl. 
Coal  Co.,  68  Pa.  St.  173,  8  Am.  Bep.  102,  41  A.  8.  R.  89^  24  L.R^.  247; 


2.  United  States  v.  Trans-Missouri  Va.  22,  60  S.  E.  876, 112  A.  8.  R.  936, 
Fnoght  Ass'n,  58  Fed.  ^  19  U.  S.  6  Ann.  Cas.  154;  Weldman  v.  Shngge, 
App.  36,  7  C.  C.  A.  15,  24  L.R.A.  46  Can.  Snp.  Ct.  1,  Ann.  Cas.  1912D 
73,  reversed  on  another  point  in  16fi  U.  919. 

S.  290, 17  S.  Ct.  540,  41  U.  S.  (U  ed.)  '    3.  Texas  Standard  Oil  Co.  v.  Adone, 
1007;  Continental  WaU  Paper  Co.  v.  %  Tex.  650,  19  S.  W.  274,  29  A.  8. 
Lewis  Toight,  etc.,  Co.,  148  Fed.  939,  B.  690,  16  t.fCA.  S98u 
B.  C.  L.  VoL  XIX.— 9.  129 
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providing  for  the  traoefer  to  one  of  said  corporfttione  of  all  the 
property  of  the  others,  in  return  for  which  the  corporation  taking 
title  agrees  to  issue  to  each  stockholder  an  amount  of  its  capital  stock, 
in  proportion  to  his  interest,  fmd  containing  agreeniente  as  to  the 
future  selection  of  directors  and  distribution  tff  dividends,  is  a  pooling 
or  combination  of  interests,  and  only  a  nominal  purchase  and  sale 
of  the  properties.*  Although  a  partnership  may  be  formed  for  other- 
wise legal  purposes,  yet,  if  its  existence  be  kept  secret,  and  an  appear- 
ance of  competition  between  the  partners  maintained  by  them  towards 
Che  public,  it  is  ill^al  and  void.'  Thus  an  agreement  made  by  all 
or  nearly  all  the  dealers  and  manufacturers  in  a  commodity  in  a 
locality  and  purporting  on  its  face  to  be  a  partnership  for  the  purpose 
of  -trading  therein  is  against  puUic  policy  and  void  when  it  appears 
that  the  real  purpose  is  to  stifle  competition,  monopolize  the  trade^ 
fix  prices,  and  pool  profits.* 

97.  RettrictiTe  Stipulationt  in  Deeds  and  Leaiei. — Since  the  con- 
demnation of  the  law  extends  to  all  devices  to  restrain  or  monopolize- 
trade,  regardless  of  the  form  in  which  they  app^,^  the  fact  that  a 
stipulation  or  combination  of  the  forbidden  character  is  contained  in 
or  ancillary  to  a  deed  or  lease  of  real  estate  or  fixtures  does  not 
relieve  it  of  its  illegal  effect.'  Thus,  for  instance,  it  has  been  held 
that  in  a  scheme  of  establishing  a  town  or  village,  all  forfeitures 
inserted  in  deeds  to  lots  therein  solely  for  the  purpose  and  with  the 
effect  of  restricting  a  lawful  occupation,  in  order  that  the  grantor 
may  himself  enjoy  a  mon<^oly  in  it,  are  against  public  policy  and 
void.*  And  power  to  adopt  a  regulation  requiring  lessees  of  lots  to 
purchase  all  supplies  from  the  lessor  is  not  reserved  to  an  association 
o^^ized  for  the  maintenance  of  a  camp  meeting  by  a  provision 
in  the  leases  that  the  lessee  shall  keep  and  perform  all  such  condi- 
tions or  rules  as  the  lessor  shall  from  time  to  time  impose,  since 
such  requirement  is  not  reasonable.'*   It  has  been  frequenUy  held 

4.  State  V.  Creameiy  Paekage  Hfg.  8.  W.  916,  41  L.aA.(N.S.)  1034; 
Co.,  110  Mizm.  416,  126  N.  W.  126,  Jadnon  t.  Akron  Brick  Ass'n,  5a 
623.  136  A.  S.  B.  614, 116  Minn.  207,  Ohio  Si  303,  41  N.  E.  257,  53  A. 
132  N.  W.  268,  Ann.  Cem.  1012D  820,  S.  R.  638  and  note,  36  L.R.A.  287. 
LB.A.1916A  892w  And  see  infra,  par.     7.  See  supra,  par.  22  et  Mq. 


5.  Arnold  v.  Jones  Cotton  Co.,  152  Co.,  56  Fla.  670,  48  So.  19,  24  L.E.A. 
A1&.  501,  44  So.  662,  12  L.R.A.(N.S.)   (N.S.)  649. 


«.  Arnold  v.  Jones  Cotton  Co..  162  92  Pac  1022,  125  A.  S.  R.  61,  14 
Ala.  501,  44  So.  662,  12  L.R.A.(N.S.)  L.R.A.(N.S.)  909  and  note;  Chippewa 
150:  Croft  v.  MoConoughy,  79  III  346,  Luinber  Co.  v.  Tremper,  75  Mioli.  36, 
22  Am.  R«p.  171;  Reeves  v.  De<'orah^42  N.  W.  632,  13  A.  S.  R.  420.  4 
PanneiB*  Cooperative  Soc,  160  la. 'L.R.A.  373.  And  Me  Deeds,  vol.  8, 
194,  140  N.  W.  844,  44  LR.A.{K.S.)  p.  m6. 

1104;  Brent  v.  Gay,  149  Ky.  616,  149     10.  Tfaonsand  Island  Park  Ass'n  v 


131. 


8.  Stewart  v.  Steams,  etc..  Lumber 


150  and  note. 


9.  Burdell  v.  Grandi,  152  Cal.  376,. 
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also  that  a  lease  by  an  individual  or  coiporation  of  its  platxt  to 
another  whose  object  is  to  obtain  an  unlawful  monopoly  by  purcbaae 
or  lease  of  competing  plants,  coupled  with  agreements  not  to  compete 
with  the  leasee  for  a  specified  period,  is  against  public  policy  and 
i^egal.^^  So  it  has  been  decided  that  a  contract  in  the  form  of  a 
lease,  whereby  one  manufacturer  leasee  to  another  engaged  in  the 
same  busineas  a  portion  of  his  manufacturing  plant  and  agrees  not 
to  manufacture  certain  articles  during  a  specified  period,  constitutes^ 
an  illegal  contract  in  restrain  of  trade,  witiiin  the  inhibition  <d  the 
laws  of  the  state  and  of  the  United  States,  upon  the  ground  tiiat 
the  plain  object  of  the  agreement  was  substfuitifJIy  to  give  t^  lessee 
a  monopoly  of  the  business  by  closing  such  part  of  the  lessor's  busi- 
ness.** Bestrictive  clauses  in  leases  may,  however/  be  upheld,  as 
in  other  cases,  where  reasonable  in  terms  and  not  inoonsistiBnt  with 
the  public  interest  Thus,  a  oohtraet  whereby  the  lessor  of  a  market 
house  agreed  to  furnish  meat  to  the  lessee  at  a  certain  price,  and, 
for  the  period  of  six  months,  not  to  engage  directly  or  imSi'ectly  in 
the  business  of  butchering  for  the  supply  of  the  local  m^U'ket,  has 
been  held  valid.^*  And  the  lease  of  a  manufacturing  plant  contain- 
ing a  covenant  not  to  compete  witli  the  lessee  has  been  upheld 
although  it  appeared  that  it  was  the  intention  to  remove  the  lessor's 
competition  from  the  market,  where  the  stipulation  in  question  was 
ineffectual  to  create  a  monopoly,  or  even  to  confer  a  dominating  con- 
trol over  the  trade  and  the  restraint  was  only  commensurate  with  the 
fair  protection  of  the  business  sold.**  And  a  lease  cannot  be  repudiated 
solely  because  the  lessee  constitutes  a  monopoly,  and  so  a  person 
engaged  in  a  manufacturing  busiueas,  who  leases  his  plant  to  a  consoli- 
dated company  engaged  in  the  same  line  of  manufacture^  and  takes 
employment  for  a  time  with  such  company,  cannot  repossess  himself  of 
the  leased  property,  and  defend  his  possession  on  the  ground  thai 
the  le^ee  was  an  unlawful  combination.** 

9S.  Contracts  to  Influence  Trade  of  Employees. — ^There  has  been 
some  disagreement  in  the  cases  as  to  the  validity  of  agreements 
whereby  an  employer  seeks  to  direct  the  trade  of  his  employees  to 

Tncker,  173  N.  T.  203.  66  N.  B.  976,  721;  15  L.R.A.(N.8.)  849,  861. 

60  L.R.A.  786,  -Aiid  see  supra,  par.  90  et  seq. 

11.  Shawnee  Compress  Co.  v.  An-  13.  Clark  t.  Ne^azn,  125  Mich.  84, 

derson,  209  U.  8.  423,  28  S.  Ct.  572,  83  N.  W.  1027,  84  A.  8.  R.  559,  51 

62  U.  S.  (L.  ed.)  865  and  note;  United  L.R.A.  785. 

States  V.  Addvston  Pipe,  etc.,  Co.,  85  Notes:  74  A.  S.  R.  248;  15  L.R.A. 

Fed.  271,  54  U.  S.  A*>p.  723,  29  C.  (N.S.)  852. 

C.  A.  141,  46  L.R.A.  122;  Andereon  13.  Note:  9  L.RA.(N.8.)  502. 

V.  Shawnee  Compress  Co.,  17  Okla.  14.  Note:  15  L.R.A.(N.S.)  848. 

231^  87  Pac  315,  affirmed  209  U.  8.  15.  Notes :  30  L.R.A.(N.S.).  581; 

423,  28  S.  Ct.  572,  52  U.  8.  (L.  ed.)  Ann.  Cas.  lOI^A  1038.   And  see  in< 

866,  16  ]:«£.A.(NJ3.)  846  and  note,  fra,  par.  170. 
Notfls:  74  A.  8.  B.  248  ;  64  L.B.A. 
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another  party.  The  mere  influencing  of  such  trade  in  a  lawful  man- 
ner is  not  neceaaarily  against  public  policy,  and  the  issuing  by  an 
employer  to  employees  of  "merchandise  checks  against  their  wages," 
to  be  redeemed  exclusively  through  a  merchandise  house  of  another 
party,  is  not  ipso  facto  and  necessarily  illegal  under  all  circum- 
stances.** But  where  it  ap^eaa  that  the  necessary  tendency  of  an 
agreement  of  this  character  under  the  conditions  in  which  it  will 
operate  is  to  restrain  trade  and  to  a  monopoly  to  the  injury  of  at  least 
a  considerable  portion  of  the  pubiie  affected  by  the  agreement,  it 
will  be  held  unlawful  and  void,  at  common  law  and  under  state 
antitrust  aota.*^ ' 

VII.  -  OOKTHOIL  or  PRtCBS  AND  MaRXBTB 

99^  Forestalling,  Engrossing  and  Regrating.^ — "Forestalling"  con- 
sists in  buying  victuals  on  their  way  to  market  before  they  reach  it, 
with  intwt  to  sell  them  again  at  a  higher  price,  or  in  dissuading  per^ 
sons  from  buying  merchandise  there.  It  has  also  sometimes  been 
deBned  to  be  every  practice  or  device  by  act,  word  or  news  to  enhance 
the  price  of  victuals  or  other  merchandise.  "Regrating"  is  the  buy- 
ing of  com  or  other  dead  victuals  in  any  market  and  selling  it  aj^n 
in  the  same  market  or  within  four  miles  of  the  place.**  "Engrossing" 
has  been  described  to  be  the  getting  into  one's  possession,  or  buying 
up,  large  quantities  of  corn  or  other  dead  victuals,  with  intent  to 
8^  them  again.  Mon<^oly  differed  from  engrossing  onl^  in  that,  in 
the  case  of  monopoly,  a  patent  was  had  from  the  king,  while  engross- 
ing was  a  transaction  between  individuals.**  These  offenses  were  made 
criminal  by  Statutes  5  and  6  Edward  VI,  chapter  14,  but  entirely 
apart  from  these  statutes,  it  has  been  said  to  be  indictable,  on  general 
principles  of  common  law,  to  engross  and  absorb  any  particular  neces- 
sary staple  or  constituent  of  life  so  as  to  impoverish  and  distress  the 
mass  of  the  community  for  the  purpose  of  extorting,  by  terror  or 
other  coercive  means,  prices  greatly  above  the  real  value.**  The 

16.  Stewart  v.  Steama,  etc.,  Lumber  States,  221  IT.  S.  1,  31  S.  Ct.  502, 
Co.,  56  Fla.  570,  48  So.  19,  24  L.R.A.  55  U.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D 
(N.S.)  649.  734,  34  L.R.A.(N.S.)  834;  State  v. 

17.  Stewart  v,  Steams,  etc.,  Lumber  Duluth  Board  of  Trade,  107  Hinn.  506, 
Co.,  56  Fla.  570,  48  So.  19,  24  L.R.A.  121  N.  W.  395,  23  L.E.A.(N.S,)  1260. 
(N.8.)  649;  Crawford  v.  Wick,  18  And  see  supra,  par.  3. 

Ohio  St.  190,  98  Am.  Dec.  103.  20.  Standard   Oil   Co.  v.  United 

Notes;  64  L.R.A.  734  ;  9  L.R.A.  States,  221  U.  S.  1,  31  S.  Ct  50^ 

(N.S.)  460.  55  U.  S.  (L.  ed.^  619,  Ann.  Cas.  1912D 

18.  Dutton  V.  Knoxville,  121  Tenn.  734,  34  L.RA.(N.S.)  834;  Brown  v. 
25,  113  S.  W.  381,  130  A.  S.  R.  748,  Jacobs'  Pharmacy  Co.,  U5  Ga.  429,  41 
16  Ann.  Cas.  1028;  Queen  Ins.  Co.  v.  3.  E.  553,  90  A.  S.  E.  126,  57  L.R.A. 
State,  86  Tex.  250,  24  S.  W.  397,  22  547;  Com.  t,  Intamational  Harveste* 
UaJl.  483.  Co.,  131  Ky.  fiKL  115  S.  W.  703,  133 

19.  Standard   Oil  Co.   r.   United  A.  S.  B.  256;  KJiagel's  Pharmacy  t. 
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tendency  of  modern  En^isb  law  is  very  decidedly  to  roBtriet  the 
^>plication  of  the  law  against  engroading,  and  it  is  very  doubtful 
if  it  applies  at  all  except  to  obtaining  a  monopoly  of  provisions^ 
In  some  jurisdictions  it  is  said  that  .^e  old  offenses  of  regrating, 
engrossing,  and  forestalling  are  no  longer  known  to  the  law,*  while 
in  others,  oigrossing  has  been  recognized  as  an  offense  at  common 
law,  dormant,  to  be  sure,  but  ready  to  be  called  into  activity  when- 
ever the  occasion  may  require.  Whoi  it  becomes  necessary  the  law 
relative  to  engrosing  in  such  states  will  be  applied  with  due  regard 
to  the  circumstances  and  conditions  exuting  at  ^e  time  of  its  enforce- 
ment.* In  certain  states,  engrossing,  forestalling,  and  regrating  still 
stand  in  the  code  as  criminal  offenses,  and  the  presidiiig  judge  is 
required  to  give  ^e  law  in  reference  to  these  offenses  specially  in 
charge  to  the  grand  jury  at  each  term  of  court.*  And  it  has  been 
held  ihst  a  municipality  has  the  right  under  its  charter  to  protect 
its  inhabitants  against  the  unlawful  raising  of  the  price  of  the 
necessaries  of  life,  such  as  would  naturally  result  from  the  practice 
of  forestalling  or  regrating  the  market  by  persons  who  would  buy 
from  the  producers  of  market  products  for  the  purpose  of  resale  within 
the  city,  and  that  an  ordinance  forbidding  and  punishing  the  sale 
of  produce  by  persons  who  do  not  raise  it,  but  have  purchased  it 
for  the  purpose  of  sale,  is  not  invalid  as  making  an  milawful  die- 
crimination  in'  favor  of  those  who  produce  and  sell  at  fiisi  hand. 
Kor  does  a  license  to  a  huckster  granted  by  the  state  and  oounty 
authori2e  the  violation  of  a  municipal  ordinance  by  forestalling  or 
regrating,  when  those  acts  are  speciaUy  prohibited  by  such  o^nan6e, 
and  it  will  be  possible  to  carry  on  the  busineas  of  huckstering  without 
engaging  in  them.' 

100.  Control  of  Supply  Generally. — ^In  the  United  States,  while 
little  is  now  heard  about  foreet|JUng,  engrossing  or  regrating,  mnch 
is  said  of  "comers"  and  "trusts"  which  are,  in  many  instances,  the 
old  offenses  under  new  names,  since  they  are  frequently  att^pts 

Sharp,  104  Md.  218,  M  AtL  1029, 118  17  Ann.  Cas.  96. 

A.  S.  B.  399,  9  Ann.  Cas.  1184,  7  2.  Com.  t.  Intematioaal  Harveetor 
L.ILA.(N.8.)  976;  SUte  v.  Dulnth  Co.,  181  Ky.  561,  115  B.  W.  703,  133 
Board  of  Trade,  107  Minn.  608,  121  A.  8.  R.  266;  Stata  v.  Daluth  Board 
N.  W.  396,  23  L.R.A.(N.S.)  1300;  of  Trade.  107  Minn.  606,  121  N.  W. 
State  T.  Sastem  Coal  Co.,  20  R.  L  305,  23  LJl.A.<N.S.)  1260. 

254,  70  Atl.  1,  132  A.  S.  R.  817,  17  8.  State  t.  Eaatem  Coal  Co.,  29  R. 
Ann.  Caa.  96;  Leeper  v.  State,  103  I.  254.  70  AtL  1,  132  A.  S.  R.  817, 
Tenn.  500,  53  S.  W.  962,  48  L.R.A.  17  Ann.  Ca«.  96. 
167;  Dutton  v.  Knoxville,  121  Tenn.  4:  Brown  v.  Jaeoba'  Phanaacy  Co., 
25,  113  S.  W.  381,  130  A.  S.  R.  748,  116  Ga.  439. 41  S.  B.  653,  9«  A;  S.  R. 
16  Ann.  Cos.  1028;  Queen  Ins.  Co.  126. 

T.  State,  86  Tex.  250,  24  8.  W.  3»7,  5.  Dfttton  v.  Knoxville,  121  Tenn. 
22  L.R.A.  483.  •  '  25.  113  8.  W.  381,  130  A.  &  R.  748» 

1.  State  T.  Eastern  Coal  Co.,  29  16  Ann.  Cas.  1028. 

B.  I.  264.  70  At^  1,  182  A.  6.  R.  a7, 
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by  a  eomMnation  or  conspiracy  of  persons  to  monopolize  an  article 
of  trade  or  commerce  and  so  to  enhance  its  price.'  It  has  been 
repe&te^y  held  that  any  scheme  to  corner  the  market  by  getting 
control  of  the  available  supply  is  illegal,  and  ao  all  contracts  made 
in  promotion  of  such  scheme  are  unenforceable,'  particularly  if  one 
of  its  results  is  to  reduce  the  avsdlable  supply  of  the  commodity, 
whether  a  necessary  of  life  or  a  staple  article,  below  the  needs  of 
the  locality  affected  by  it."  So  an  agreement  to  form  a  pool  for 
the  purchase  of  a  certain  commodity,  involving  the  tying  up  and 
withdrawal  from  the  market  of  large  quantities,  is  an  unlawful  com- 
bination.* It  has  been  held,  however,  that  an  ^reement  between 
two  dealers  to  buy  for  joint  account  grain  for  delivery  during  a 
certain  month,  in  quantities  so  large  as  to  enable  them  to  control 
the  price  of  such  grain  during  that  month,  is  not  within  the  pro- 
hibition of  a  statute  making  unlawful,  trusts,  agreements,  or  combina- 
tions to  fix  prices.'*  Some  states  embody  in  their  constitution  a 
declaration  tiiat  any  combination  of  persons,  either  as  individuals 
or  as  members  or  officera  of  any  corporation,  to  monopolize  the  markets 
for  food  products  in  the  state,  or  to  interfere  with  or  restrict  the 
freedom  of  such  markets,  shall  be  a  criminal  conspiracy,  punishable 
in  such  manner  as  the  legislature  may  provide."  A  "comer"  when 
accomplished  by  confederation,  to  raise  or  depress  prices  and  operate 
on  the  market,  is  a  criminal  conspiracy,  if  the  means  be  unlawful." 

6.  EUngoI's  Fhaxma^  Bharp,  104  S.  B.  452;  Morris  Bun  Goal  Co.  v. 
Md.  21B,  64  AtL  1029,  118  A.  S.  B.  Barolay  Co.,  68  Pa.  St.  173,  8  Am. 
399,  9  Ann.  Cbs.  1184,  7  L.B.A.(N.S.)  Bep.  159;  Oakdale  Mfg.  Go.  v.  Garat, 
976.  18  B.  I.  484,  28  AtL  973,  49  A.  S.  B. 

7.  Standard   Oil    Co.         United  784. 

Stat«^  221  U.  S.  1,  31  S.  Gt  502,  Note:  2  L.B.A.  33. 

55  U.  S.  (li.  ed.)  619,  Ann.  Gas.  1912D  B.  Tnscaloosa  lee  Mfg.  Go.  v.  WU- 

734,  34  L.B.A.(N.S.)  834;  Tosoaloosa  liams,  127  Ala.  110,  28  So.  669,  85 

lee  Mfg.  Co.  v.  WUliama,  127  Ala.  A.  8.  R.  126,  50  L.B.A.  176. 

110,  28  So.  669,  85  A.  S.  B.  125,  50  9.  Note:  11  L.BJl  438. 

Ii.B^  175;  SanU  Clara  Yal.  Mill,  10.  C.  H.  Albeis  Commisiion  Co.  v. 

-etc,  Go.  V.  Hayes,  76  Cal.  387,  18  Spencer,  205  Mo.  105,  103  S.  W.  523, 

Pae.  381,  •  A.  S.  B.  2U;  PaeiBo  11  LJt.A.(N.S.)  1003. 

Vaetor  Co.  v.  Adler,  90  GaL  110,  27  Note:  44  LJl.A.(N.S.)  325. 

Pae.  86,  25  A.  S.  B.  102;  Stewart  v.  U.  State  v.  Duluth  Board  of  Trade, 

l^teams,  ete.,  Loniber  Co.,  56  Fla.  570,.  107  Minn.  506,  J21  M.  W.  395,  23 

48  So.  19,  24  L.B.A.(N.8.)  649;  Mer-  L.B.A.(N.S.)  1260. 

^ant^  Ice,  etc.,  Co.  v.  Bobnuan,  138  12.  Klingcl's  Pharmacy  v.  Sharp, 

Ky  530,  128  S.  W.  599,  137  A.  104  Md.  218,  64  Atl.  1029,  118  A. 

S.  B.  390;  Bnnt  v.  Grey,  149  Ky.  S.  B.  399,  0  Ann.  Cm.  1184,  7  L.B.A. 

fil5,  140  8.  W.  915,  41  L.B.A.(N.S.)  (N.S.)  976;  People  t.  North  Biver 

1034;  Klingel's  Pharmacy  v.  Sharp,  Su^ar  Refining  Co.,  54  Hun  (N.  Y.) 

104  Md.  218,  64  AtL  1029, 118  A.  S.  B.  354,  355,  3  N.  Y.  S.  401,  7  N.  Y.  S. 

399,  9  Ann.  Caa.  1184,  7  Ii.B.A.(N.S.)  406,  2  L.B.A.  33  and  note,  5  L.B.A. 

976;  Finck  v.  Sehnaidar  Qranite  Co.,  386,  amrmed  121  N.  Y.  582,  24  N.  B. 

187  Mo.  244,  86  S.  W.  213,  106  A.  834,  18  A.  B.  B.  843,  9  L.B.A.  33,; 

134 


Digitized  by 


Google 


IB  R.  G.  L. 


UONOPOUBS  AMD  COMBIKATIONS 


§§  101,  102 


An  indictment  for  a  couspiraoy  to  create  a  monopoly  in  order  M 
regulate  and  fix  the  price  of  an  article  of  prime  necessity  must  charge 
the  offense  directly  and  not  by  inference  or  implication ;  and  in  the 
absence  of  any  direct  averment  of  these  facta  and  of  any  averments 
showing  that  the  defendants  have  power  to  regulate  and  fix  the  price 
of  the  commodity  in  question,  it  charges  no  offense.** 

101.  Running  a  Comer.— In  modern  usage,  "running  a  comer" 
consists  in  acquiring  control  of  all  a  dominant  quantity  of  a 
commodity  with  the  purp<m  of  artificially  enhancing  tiie  price,  exe- 
cuted by  purchases  and  sales  of  the  commodity  and  of  options  and 
futures  therein,  in  such  way  as  to  depress  the  market  price  whereby 
the  participants  are  enabled  to  purchase  the  commodity  at  satisfactory 
prices  and  withhold  it  from  the  market  for  a  time,  thereby  inflating 
its  price.**  A  combination  for  this  purpose  has  been  held  to  be 
a  misdemeanor  under  a  statute  forbidding  two  or  more  persons  to 
«onspire  to  commit  any  act  injurious  to  trade  and  commerce.**  And 
a  conspiracy  to  run  a  comer  in  the  available  supply  of  a  sti^>le 
commodity,  such  as  cotton,  normally  a  subject  of  interstate  trade  and 
commerce,  to  be  accomplished  by  purchases  for  future  delivery, 
coupled  with  a  yrithhiolding  from  sale  for  a  limited  time,  thereby 
enhancing  artificially  its  price  to  all  buyers  throughout  the  country, 
is  within  the  terms  of  the  Sherman  antitrust  act,  since'  by  its  neces- 
aary  operation  it  will  directly  and  materially  impede  and  burden 
such  commerce  and  therefore  inflict  upon  the  public  the  injuries 
which  the  antitrust  act  is  designed  to  prevent.  It  well  may  be  that 
Tunning  a  comer  tends  for  a  time  to  stimulate  competition;  but 
this  does  not  prevent  it  from  being  a  forbidden  restraint,  for  it  also 
operates  to  thwart  the  usual  operation  of  the  lava  of  supply  and 
<lemand,  to  withdraw  the  commodity  from  the  normal  current  of 
trade,  to  enhance  the  price  artificially,  to  hamper  users  and  consum- 
ers in  satisfying  their  needs,  and  to  produce  practically  the  same 
evils  as  does  the  suppression  of  competition.** 

102.  Agreements  Fiztag  Resale  Price. — The  attempt  is  often  made 
to  inftj"fa^'P  prices  by  means  of  what  may  be  described  as  the  con- 
tract system.  The  simplest  and  most  direct  form  of  this  device  con- 
«uli  in  a  direct  agreement  between  manufacturer  and  dealer  whereby 

Moras  Ron  Coal  Co.  v.  Barclay  Co^  ard  v.  Poole,  114  N.  Y.  371,  21  N. 

68  Pa.  St.  173,  8  Am.  Rep.  159.  E.  707,  11  A.  8.  R.  007,  4  L.R.A. 

Note:  2  L.R.A.  33.  728. 

See  OONSPmAOT,  vol.  5,  p.  1071.  15.  Leonard  v.  Poole,  114  N.  Y.'371, 

IS.  State  T.  Eastem  Coal  Co.,  29  21  N.  E.  707,  11  A.  B.  R.  667,  4 

R.  I.  254,  70  Atl.  1,  133  A.  S.  R.  L.R.A.  728. 

817,  17  Ann.  Cas.  96.  16.  United  States  v.  Patten,  228  U. 

14.  TJnited  States  v.  Patten,  226  V.  S.  525,  33  S.  Ct.  141,  57  U.  S.  (L. 

S.  525,  33  S.  Ct.  141,  57  V.  S.  (L.  ed.)  333,.  44  L.R.A.(N.S.)  326  and 

«d.)  333,  44  L.R.A.(N.S.)  325;  Leon-  note. 
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the  latter  agrees  not  to  aeU  at  leas  than  the  retail  price  agreed  upoQ. 
In  another  simple  form  it  consists  of  contracts  between  the  manu- 
facturer and  wholesalers,  whereby  tiie  latter  agree  to  supply  the  trade 
at  a  stated  price,  and  to  sell  only  to  such  dealers  as  shall  agree  with 
them  to  maintain  the  fixed  retail  price.  In  the  next  phase  of  the 
evolution  of  this  system,  the  contracts  with  the  wholesalers  require 
them  to  sell  only  to  dealers  approved  by  the  manufacturer,  with 
whom  the  manufacturer  oontracta  directly  that,  in  consideration  of 
their  being  supplied  with  bis  product,  they  will  sell  only  at  the  fixed 
retail  price.  The  general  test  as  to  the  validity  of  such  contracts, 
as  witii  others,  is  found  in  &eir  effect  upon  the  public  interest.  It 
is  not  the  fact  of  restraint,  but  the  d«nree  of  the  restriction,  which 
will  control ;  and  in  the  last  analysis  the  question  as  to  the  validity 
or  invalidity  of  a  particular  contract  will  be  found  to  be  largely  one 
of  expediency.^'  A  conb^ct  by  the  manufacturer  of  a  particular 
article  sold  in  a  certain  market,  with  retailers,  as  ancillary  to  his 
wholesaling  the  product  to  them,  that  they  will  maintain  a  minimum 
price,  has  been  declared  to  be  vfdid  if  it  is  necessary  to. the  contiD* 
ued  pro<duction  of  his  product,  involves  less  than  a  controlling  part 
of  that  commodity  in  the  market,  and  the  price  fixed  is  fairly  necee- 
sary  to  his  protection,  and  affords  only  a  fair  profit  to  the  contxacting 
parties.'*  And  it  has  been  held  that  a  manufacturer  of  a  proprietary 
artitde  having  a  right  to  refuse  to  sell  to  any  particular  customer  may 
80  refuse  on  the  ground  that  the  customer  in  question  resells  the 
commodity  which  he  seeks  to  purchase  at  a  price  below  that  which 
the  mwufacturar  seeks  to  maint^n,  and  that  the  manufacturer  may 
also  issue  circular  letters  to  wholesalers  requesting  them  on  that  ground 
not  to  sell  to  the  person  in  question.'*  So  there  are  decisions  to  the 
effect  that  an  agreement  with  a  manufacturer  not  to  resell  the  goods 
furnished  by  him  at  less  than  a  specified  price  is  not  within  a  state 
antitrust  statute  for  the  suppression  of  conspiracies  and  trusts.**  But 
if  there  exists  a  monopoly  or  combination,  or  the  contract  creates  or 
tends  to  create  a  monopoly  or  such  approximation  to  monopoly  as 
practically  to  bar  others  from  entering  the  field  by  the  chance  of  fail- 
ure, a  contract  fixing  retail  prices  is  void  as  eesentially  injurious  to 
the  public*  ,And  in  passing  on  such  agreement,  the  fact  is  mate- 
rial that  it  is  not  a  single  isolated  agreement,  but  is  one  of  a  multi- 
tude in  identical  terms  comprehending  a  large  proportion  of  dealers 
and  manufacturers  engaged  in  the  particular  trade,  since  the  reasons 

17.  Note:  27  L.R.A.(N.8.)  396  et  IS.  Note:  Ann.  Gas.  igi6A  S3, 
seq.    And  see  supra,  par.  21  et  seq.  20.  Com.  v.  Grinstead,  ill  Ky.  203, 

18.  Grogan  v.  ChafiEee,  156  Cal.  611,  63  S.  W.  427,  56  L.B.A.  709  and  note. 
105  Pac.  745,  27  L.R.A.{N.S.)  895  1., Fisher  Flouring  Mills  Co.  v. 
and  note;  Fisher  Flouring  Milk  Co.  v.  Swanson,  76  Wash.  649, 137  Pac  144, 
BwauBon,  76  Wash.  649, 137  Pac  144,  51  LJl.A.(N.S.)  622  and  note. 

61  L.R.A.(N.S.)  522  and  note. 
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which  might  uphold  covenants  rdstricting  the  liberty  of  a  single 
bayer  might  prove  quite  inadequate  whea  there  are  a  multitude  of 
identical  agreements.'*  The  general  rule  is  therefore  well  settled  that 
a  system  of  contracts  between  manufacturers,  jobbers,  and  retailers, 
by  which  the  manufacturers  of  an  article  not  protected  by  patent  or 
copyright  attempt  to  control  the  prices  for  all  -sales  by  all  dealers, 
at  wholesale  or  retail,  whether  purchasers  or  sabpurchnsera,  eliminat- 
tng  all  competition  and  fixing  the  amount  which  the  consumer  shall 
pay,  amounts  to  restraint  of  trade,  and  is  invalid  both  at  common 
law  and,  so  far  as  it  affects  interatate  commerce,  under  the  Sherman 
antitmrt  act.*  And  a  legally  enforceable  contract  or  systMn  of  con- 
tcacte  is  not  re<{mred  in  order  to  ronder  obnoxious  to  the  Sherman  anti- 
trust act  such  selling  plan  which  unreasonably  restrains  or  monopolize 
interatate  trade  or  commerce.  Thus  a  notice  on  a  carton  containing 
the  article  sold  may  be  safflcient.* 

103.  Agreements  Fixing  Purchase  Price.— Nearly  all  of  die  dtoi- 
fliona  on  l£e  subject  of  preventing  and  "stifling"  competition  involve 
combinations  anlong  those  having  commodities  for  sale  to  hold  up 
the  prices;  but  the  principle  is  the  same,  whether  the  combination 
be  upon  the  part  of  the  sellers  or  of  Uie  purchasers.  He  who  has 
commodities  to  sell  in  the  market  hag  the  same  right  to  competition 
among  buyers  as  the  purchaser  has  to  competition 'among  sellers.* 
Purchasers  in  competition  with  each  other,  of  course,  have  the  un- 
doubted light  to  establish  the  prices  which  they  will  pay,*  but  they 
have  no  more  right  thtm  any  others  to  form  secret  combinations 
for  the  purpose;  and  it  is  accordingly  settled  that  a  combination 
among  the  principal  buyers  of  a  commodity  to  control  the  maiket,  - 
and  suppress  competition  by  fixing  and  regulating  tbe  price  to  be 
paid      them -for  Hiat  commodity,  particularly  if  ooUpldd  iMth  th« 

S.  John  D.  Pufc,  flte-  Co.  t.  Hart-  K.  W.  803«  90  L.B.A.(N.S.)  327. 

Bum,  163  Fed.  24,  82  C.  C.  A.  169.  KotM:  37  L.£.A.(N.8.>  S9ft  «t  wq.; 

12  L.B.A.(H.S.)  13&;  W.  H.  HUl  Co.  Ann:  Ca&  IfllOA  n. 

Gny,  163  Hioh.  12,  127  N.  W.  809,  And  see  Infra,  par.  Ifil  «t  Beq. 

30  LilA.(K.S.)  327.  4.  United  States  v.  Kellogg  Touted 

Note:  a?  L.RA.(K.B.)  397.  Com  Flake  Co.,  282  Fed.  725,  Ann. 

8.  Dr.  BCilfli  Medieal  Go.     John  D.  Ctm.  1S16A  78.   And  see  supra,  par. 

Park,  etc.,  Co.,  220  U.  S.  878,  31  S.  32,  84 

Ct.  376,  56  XT.  8.  (L.  ed.)  502;  Straus  6.  Arnold  t.  JoncB  Cotton  Co.,  162 
V.  Ameriean  Pnbtiaben'  Aw'n,  231  U.  Ala.  601,  44  So.  662,  12  UR.A.(N.S.) 
8.  222,  34  B.  Gt.  84,  68  U.  S.  (L.  160  and  note ;  Reeves  7.  Decorah  Fann- 
ed.) 192,  Ann.  Cas.  1915A  369,  L.R.A.  en'  Cooperative  Soo.,  160  la.  194, 
1915A  1099  and  note;  John  D.  Park,  140  N.  W.  844,  44  L.R.A.(N.S.)  1104. 
etc.,  Co.  V.  Hartman,  153  Fed.  24,  82  6.  Ci»£t  t.  MoConoufrhy,  79  11!.  346, 
C.  C.  A.  168,  12  L.R.A.(N.S.)  135  22  Am.  Re^».  171;  People  v.  Milk  Ex- 
ond  note;  United  States  v.  Kello^^  ohan^,  146  N.  Y.  267,  39  N.  E.  1062, 
Toasted  Com  Flake  Co.,  222  Fed.  725  45  A.  S.  R,  809,  27  L.R.A.  437. 
jind  note,  Ann.  Cas.  1916A  78:  W.  H.  Note:  Ann.  Cm.  1912D  934. 
HiU  Co.  T.  Ony,  163  Ifiek.  12,  127 
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distribution  among  themselves  of  offerings,  and  the  price  at  which 
H  shall  be  sold,  or  an  arrangement  for  pooling  profits,  is  unlawful 
and  void.'  Such  agreements  and  contracts  are  usually  held  to  be 
within  the  inhibition  of  antitrust  laws  forbidding  combinations  to 
prevent  or  restrict  competition,  or  to  control  or  regulate  the  market 
price  of  any  commodity.^  Thus  a  combination  by  which  prices  are 
manipulated,  as  by  bidding  them  up  for  a  few  days  at  a  time,  in 
order  to  induce  large  shipments  to  be  made  to  the  market  has  been 
held  illegal.*  It  is  no  defense  that  the  puipoee  of  the  combination 
is  to  reduce  the  price  of  an  article  of  necessity,  which  will  be  to  the 
interest  of  the  public  at  large.  In  such  case,  the  price  is  fixed  for 
the  benefit  of  itxe  dealers,  and  not  the  consumers,  md  the  logical 
effect  upon  the  trade  of  so  fixing  the  price  by  the  combination  is 
to  paralyze  the  production  and  limit  the  supply,  and  thus  leave  the 
dealers  in  a  position  to  control  the  market,  and,  at  t&eir  option,  to 
enhance  the  price  to  be  paid  by  the  consumers.'*  But  it  has  been 
held  that  a  contract  between  purchasers  to  the  effect  that  certain 
commodities  purchased  at  a  certain  place  should  be  on  joint  account^ 
such  contract  not  being  made  to  prevent  competition,  or  to  fix  the 
price,  to  be  paid  in  Uie  territory  where  it  was  to  be  operative, 
is  not  in  violation  of  a  state  antitrust  act''  Kor  is  an  agreement 
between  jobbers  in  a  given  locality,  or  throughout  the  country^ 
and  a  purchasing  agent,  by  which  it  is  to  purchase  commodities  in 
large  quantities  and  distribute  them  among  such  jobbers  in  certain 
proportions,  invalid  at  common  law,  or  under  the  Sherman  antitrust 
act,  as  a  mon<9oly  or  a  contract  in  restraint  of  trade  where  it  does  not 
appear  that  the  object  of  the  combination  is  to  restrain  or  monopolize 
interstate  commerce,  even  though  one  of  the  objects  of  it  was  to 
ayoid  competing  viih  each  other  in  the  market  for  the  commodities 
affected-" 

.  7.  Anold  T..  Jonee  Cotton  Co.,  162  Pae.  199,  67  LJt.A.  903,  affirmed  106 

Ala.  601,  44  So.  602, 12  L.B.A.(N.S.)  U.  S.  447,  26  S.  Ct.  289.  49  U.  S. 
150  and  note;  Craft  v.  McCoDoagby,  (L.  ed.)  546;  Exiz  t.  Prodnce  Ezeh. 
79  m.  346,  22  Am.  Rep.  171;  State  Co.,  82  Minn.  173,  84  N.  W.  743^  83 
T.  Smiley,  65  Kan.  240,  69  Pac  199,  A.  S.  R.  419,  51  Lil.A.  826:  WeidmaD 
67  LAJl.  903,  affinned  196  U.  S.  447,  t.  Shragge,  46  Can.  Sup.  Ct  1,  Ann. 
25  S.  Ct.  289,  49  U.  S.  (L.  ed.)  646;  Cas.  1912D  919. 
Brent  v.  Gay,  149  Ky.  615, 149  S.  W.  Note:  12  L.R.A.(N.S.)  152  et  seq. 
915,  41  L.BJV.(N.S.)  1034;  People  v.  9.  Swift  v.  United  States,  196  U. 
Milk  Excb.,  145  N.  T.  267,  39  N.  E.  S.  376,  26  &  Ct.  276,  49  T7.  S.  (U 
1062,  45  A.  S.  R.  609,  27  LMJi.  437;  ed.)  518. 

Texas  Standard  Oil  Co.  t.  Adoue,  83      Note:  12  L.R.A.(N.S.)  153. 
Tex.  650,  19  S.  W.  274,  29  A.  S.  R.     10.  People  v.  Milk  Exeh.,  145  N.  Y. 
690,  15  L.R.A.  598;   Weidman  t.  267,  39  N.  E.  1062,  46  A.  8.  R.  609^ 
Shragge,  46  Can.  Sup.  Ct.  1,  Ann.  27  L.R.A.  437. 
Caa.  1912D  919  and  note.  11.  Note:  12  L.Rji..(N.S.)  153. 

Note:  12  L.Rj1.(N.S.)  161.  12.  AricanaaB    Brokerage    Co.  t. 

&  SUte  V.  Smiley,  65  Kan.  240,  69  Dunn,  178  Fed.  899,  97  C.  C.  A.  454,. 
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101  Rebat«t.---A  method  often  atilised  for  obtaining  stabiUly  of 
prices  and  trade  is  by  putting  Into  effect  what  may  be  characterized 
afl  the  "rebate  plan,"  in  one  form  of  which  the  manufacturer  under- 
takes to  refund  to  dealers  maintaining  the  selling  price  a  portion  of 
the  purchase  price  paid  by  them.  This,  while  operating  as  an  induce- 
ment to  the  dealer  to  resdl  only  at  the  price  named,  in  no  way  binds 
him  to  do  so.'*  It  is  generally  held  that  agreements  of  this  char* 
acter  are  not  unlawful  ^art  from  statute  as  in  restraint  of  trade.^* 
Nor  is  a  contract  illegal  by  which  a  purchaser  of  goods  is  to  receive 
a  rebate  upon  their  purchase  price  upon  condition  that  he  purchase 
for  a  oertain  time  from  the  vendor  exclusively."  It  has  been  held 
that  a  state  statute  forbidding  the  veudee  of  goods,  wares  and  mer- 
chandise to  make  it  a  condition  of  the  sale  that  the  vendee  shall 
not  sell  or  deal  in  the  goods  of  others  is  violated  by  a  sale  made  at 
a  certain  price  with  the  promise  that  the  purchaser  will  be  given  a 
rebate  if  he  sells  no  other  goods  than  those  of  the  seller,  where  the 
price  named  and  the  rebate  offered  amount  to  and  are  intended  by 
the  seller  as  a  practical  refusal  to  sell  goods  except  upon  the  prohibited 
condition."  But  an  agreement  by  a  manufacturer  to  pay  at  the 
end  of  a  specified  period  a  rebate  to  a  purchaser  conditioned  upon 
the  purchaser  having  bought  during  the  period  his  supply  of  such 
goods  as  are  produced  by  the  manufacturer  exclusively  from  one  or 
more  dealers  named  in  the  contract  cannot  be  enforced  by  the  pur- 
chaser who  has  not  performed  the  condition,  even  though  it  appears 
tisat  tiie  condition  was  affixed  as  a  means  of  carrying  out  the  ill^;al 
purposes  of  a  monopoly  operating  in  restraint  of  trade,  or  that  the 
rebate  was  in  fact  an  addition  to  the  fair  price  of  the  goods  which 
was  imposed  and  withheld  to  secure  continuance  of  the  trade.'* 

105.  Exclusive  Sales  Agreefflents.— It  has  been  frequentiy  held 
that  a  contract  between  a  single  independent  manufacturer  and  a 
single  independent  dealer  whereby  the  manufacturer  agrees  to  sell 
his  articles  exclusively  to  the  dealer,  and  the  dealer  a^es  to  purchase 

36  LJl.A.(N.S.)  464  and  note;  Wheel-  18.  Browa  v.  3m6M  Phaniuwy  Co.), 
«r-8tenzd  Go.  v.'  American  Window  U6  Oa.  429,  41  8.  £.  668,  90  A.  S. 
GlasB  Co.,  202  Uass.  471,  89  N.  B.  B.  126,  67  L.fi.A.  647:  National  IDis- 


13.  Note:  27  L.R.A.(N.8.)  395.  A.  8.  R.  902.  And  see  sapra,  par.  44. 

14.  John  D.  Paric,  ete.,  Co.  v.  Hart-  16.  Com.  v.  Stnnas,  91  MasB.  646,. 
man,  153  Fed.  24,  82  C.  C.  A.  158,  78  N.  E.  186,  6  Ann.  Cas:  842,  11 
12  L.RJL(N.S.}  135;  John  D.  Park,  L.B.A,(N.8.)  968  and  note. 

ete.,  Go.  V.  National  Wholesale  Drag-  17.  B.  B.  Wilder  Utg.  Co.  v.  Oom 

pats'  Asa^,  176  N.  Y.  1,  67  N.  E.  Prodnets  Befininc  Co.,  236  U.  S,  165, 

136,  96  A.  S.  B.  678,  62  L.B.A.  63a  36  8.  Ct.  398,  69  U.  8.  (L.  ed.)  520^ 

Notes:  64  LJI.A.  731:  7  LJEtA.  Ann.  Gas.  1916A  118;  Dcnndy  t. 

(N.S.)  978  ;  27  L.B.A.(N.S.)  396.  MeNnlta,  86  Fed.  826,  69  17.  S.  App. 


28,  L.B.A1915F  1076. 
Note:  36.L.B.A.(N.S.)  464. 


And  see  infra,  par.  120. 


264,  30  C.  G.  A.  422,  41  L.B.A.  609. 
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exclusively  from  tiie  manafacturer,  where  ^e  territory  covered'  by 
the  reetriotion  consista  of  but  a  reasonable  area,  is  valid  at  common 
law  wh^  not  monopolistic  in  tendency,  and  there  ia  no  con^ination 
to  control  pribea  or  to  stifle  competition.  8\x<Ai  contract  is  regarded 
as  one  of  those  minor  contracts  in  partial  restraint  of  one  party's 
right  freely  to  sell  and  of  the  other's  right  freely  to  buy  which  the 
common  law  would  hold  to  be  reasonable  as  a  fair  protection  of  the 
mutual  interests  of  the  parties,  and  not  injurious  to  the  public  as 
tending  to  create  a  monopoly.'^  Nor  is  such  a  contract  in  violation 
of  a  state  antitrust  act  prohibiting  contracts  tending  to  lessen  compe- 
tition or  control  prices,  particularly  one  which  has  been  construed  as 
applying  only  to  contracts  that  tend  to  lessen  or  restrict  competition 
to  an  unreasonable  extent.**  But  an  agreement  by  a  producer  to 
sell  his  product  to  a  ain^e  vendee  up  to  a  specified  Umit  of  quantity 
which  is  much  less  than  the  vendor^s  total  production  coupled  with 
an  agreement  not  to  sell  to  any  other  party  in  a  specified  territory 
is  unlawful  when  part  of  a  scheme,  known  to  the  vendor,  to  enable 
the  vendee  to  keep  the  vendor's  product  out  of  the  market  except 
as  tp  the  limited  amount  which  he  had  agreed  to  take,  and  thus 
artificially  to  enhance  the  price  of  a  necessary  commodity It  has 
accordingly  been  held  that  a  contract  for  the  manufacture  of  a  quan- 
tity of  lumber  to  be  delivered  within  the  year,  the  manufacturer 
agreeing  not  to  manufacture  any  lumber  during  such  period  for  sale 
within  a  specified  territory,  it  appearing  that  similar  contracts  were 
made  with  other  dealers  for  the  purpose  of  obtaining  the  control  of 
the  lumber  market  witiiin  the  territory  spedfied,  is  void.^  Agree- 
ments, for  exclusive  sales  are  illegal  when,  part  of  a  combination  to 
monopolize  or  unduly  restrain  trade  and  fix  prices.  Accordingly,  a 
contract  between  a  manufacturer  and  wholesale  dealers  throughout 
the  Ujiited  States  by  which  the  former  is  to  give  the  latter  terms 
more  favorable  that  he  gives  other  defers,  and  they  are  to  sell  his 
product  exclusively,  and  have  the  quantity  of  the  product  taken  by 
them  determined  by  him,  ftud  whic^  fixes  the  prices  to  be  charged 

18.  Over  v.  Bjmm  Foimdiy  Co.,  37  pra,.p«r.>  86. 


Ind.  App.  452,  77  N.  K  302,  117  20.  Santa  Clan  Tal.  MiU,  etc,  Co. 
A.  S.  B.  3&7;  Wtltn  A.  Wood  Mow^  t.  Hayei^  76  Gal.  387,  18  Pac  391, 
iug,  Haeh.  Co.  v.  Greenwood  0  A.  S.  B.  2U;  Aznot  v.  Pittston,  etc. 

Hardware  Co.,  76  8.  C.  378»  65  8.  K.  Coal  Co..  66  N.  T.  558,  23  Am.  Bep. 
973,  9  Ann.  Gas.  903  and  note^  9  190. 


10.  Walter  A..  Wood  Kowing,  ate,     1.  Santa  Clan  VaL  UUl,  ete,,  Co. 

Haeh.  Co.  v.  Oxeenwood  Hardwan  v.  Hayes,  76  CaL  S87,  IS  Pae^  891,  9 

Co.,  75  S.  C,  378,  66  8.  E.  973,  9  A.  8.  B.  211. 
L.R.A.(N.8.)  501  and  note^  See  sn- 


lAB.A.(N.a)  601  and  note. 
Kote:  74  A.  S.  B.  342  et  aeq. 


Notes:  74  A.  S.  B.  317;  7  Ann. 
Cas.  55. 
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xetailers,  is  illegal  under  the  Sherman  antitrust  aet.*  In  some  juris- 
dictioDS,  it  is  expressly  provided  by  statute  that  the  vendor  of.  goods, 
wares  or  merchandise  shall-  not  make  it  a  condition  of  the  saU  that 
the  purchaser  shall  not  s^  or  disal.  in  the  goods,  wares  or  tnerohan- 
dise  of  othos.  And  it  has  been  held  that  the  term  "exclusLve  sale" 
as  used  in  such  proviso  meuos  selling  within  a  prescribed  tBrrit(H*y, 
to  ihe  exclusion  of  all  otheor  persons,  so  that  in  the  designated  plaae 
the  purchaser  who  maJces  euoh  a  contract  with  the  original  seller  will 
have  the  control  of  the  market  for  resale  and  not  Uie  sale  of  the 
goods  of  the  seller  to  the  exehudon  of  goods  of  oOier  persons.'  The 
act  of  Congress  known  as  the  Gayton  law,  approved  by  the  President 
upon  ihe  16th  of  October, .  1914,  provides  against  the  making  of  a 
contract  or  fixing  of  a  price  for  merchandise  On  condition  that  the 
lessee  or  purchaser  shall  not  use  or  deal  in  the  merchandise  of  a 
competitor,  if  the  effect  of  this  contract  would  be  tabstantially  to 
lessen  competition  at  tend  to  create  monopoly^ 

106.  Contracts  for  Sale  of  Entire  Output— The  courts  generally 
uphold  contracts,  not  forming  part  of  an  illegal  scheme  to  control 
the  market,  whereby  a  producer  agrees  to  sell  his  entire  output  to 
a  single  vendee.*  Thus,  a  contract  whereby  several  matiufacturiers 
of  Ae  same  article  agree  to  sell  thor  output  solely  fo  a  corporation 
formed  for  the  purpose,  the  manufacturers  themselves  to  act  as  sdl- 
ing  agents  of  the  corporation,  is  not  void  as  against  public  policy, 
where  it  does  not  appear  that  such  agreement  is  in  fact  injurious 
to  the  public*  And  a  contract  by  a  manufacturer  who  has  no  monop- 
oly of  a  given  article  to  sdl  all  of  certain  goods  made  during  ''the 
remainder  of  the  year"  to  a  certain  person  is  not  monopolistic  and 
void  within  the  meaning  of  a  statute  providing  that  all  contracts  by 
persons  who  "control  the  output  of  said  article  of  merchandise"  made 
to  prevent  competition,  "in  the  importation  or  sale  of  articles  imported 
into"  the  state,  shall  be  void.'  Contracts  of  this  nature  have  been 
upheld  though  the  purchaser's  object  is  to  secure  a  monopoly,  pto- 
vided  the  vendor  does  not  know  such  intention,  or  even  where  lie 
knows  it  but  does  nothing  to  aid  the  illegal  scheme  or  to  make  him- 

S.  Wkeeler-Stoisel  Go.  v.  ITstioaal  323  HI.  BUf  79  N.  K.  819,  7  Ann. 

Window  CHaaaJobben'Ass^Uffi  Fed.  Caa.  60  and  note.  9  L.B.A.(N.S.>  4M; 

864,  81  G.  G.  A.  BOB,  10  IaB.A(N.S.)  Amot  v.  Pittstxm,  etQ.»  Coal  Co.,  6& 

072.  N.  T.  558,  23  Am.  Bep.  19(L 

Notce:   7   LJLA^N'.S.)   084;  86     Notes:  .74  A.  S.  B.  242  et  s«].;  9 

L.aA.(N.B.)  464.  Ann.  Cas.  908  ;  9  L.RA.(N.S.)  603 

And  see  isfi%  par.  114,  117  et  seq.  et  seq. 

S.  Com.  v.  Straoaa,  191  Uaad.  646,     6.  Notes:  9  L.R.A.(N.S.}  503.;  9 

78  K.  E.  136,  6  Ann.  Cu.  848,  U  Ann.  Gas.  998. 
UILA.(N.S.)  968  and  note.  7.  Over  t.  Bynuu  Fonndcr  Gtt..  37 

4.  Note:  L.R.A.1915D  521.  '  Kd.  App.  45^  77  N.-  ^-.SOl,  U7.Ak 

fi.  Lanyon  v.  Garden  City  SkoA  Oo.,  S.  R.  327. 
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self  a  party  thereW-^  But  the  rule  is  otherwise  when  the  agreement 
is  in  aid  of  «  scheme  to  monopolize.  Thus'  an  agreement  whereby 
the  owner  of  one  plant,  without  making  a  sale  or  lease,  agrees  to 
sell  to  the  owner  of  another  plant  his  entire  output,  with  the  mutual 
intent  and  ^ect  to  create  a  monopoly,  has  been  declared  to  be  in 
restraint  of  trade  and  void  under  a  state  antitrust  act.*  Likewise, 
an  agreement  by  a  corporation  to  sell  its  entire  output  to  another 
corporation,  although  not  illegal  on  its  face,  has  been  held  void 
in  view  of  the  fact  that  its  preadent,  by  whom  the  agreement  was 
made,  knew  that  the  purchasing  corporation  was  «\deavoring  to  get 
control  of  the  market.  And  a  contract  by  which  one  of  the  par^ 
ties  sells  to  the  other  all  of  a  obtain  commodity  which  the  latter 
has  on  hand  and  all  contracts  or  options  which  he  may  secure  within 
twp  years,  and  by  which  the  s^ler  further  stipulates  that  he  will, 
for  the  period  of  two  years^  make  no  purchases  of  such  commodity 
except  from  his  vendee  nor  import  any,  and  will  discourage  all  such 
importation^  is  in  violation  of  a  state  statute  against  the  restraint  of 
trade  and. also  of  the  Sherman  antitrust  acf  A  combination  among 
producer  whereby  they  agree  to  sell  all  their  output  to  a  single  cor- 
poration at  prices  fixed  by  it,  under  penalty  of  a  pecuniary  fine  to 
be  paid  to  the  corporation  for  any  article  sold  to  any  one  else,  hsu^ 
frequently  been  held  illegal,  under  both  state  and  federal  law.>* 
107.  Bxdoslve  Sales  Agency. — ^It  is  generally  held  that  «  contract 
creating  an  exclusive  agency  for  the  sale  on  commission  of  a  given 
commodity  in  epccified  territory,  and  binding  the  agent  not  to  sell 
ihe  goods  of  any  other  manufacturers,  is  not  within  the  condemnation 
of  either  the  common  law  or  of  the  state  and  federal  antitrust  acts." 
Indeed,  statutes  forbidding  the  sale  of  goods  upon  condition  that  the 
jnirchaser  shall  not  sdl  ot  deal  in  the  goods  of  other  persons  some- 

8.  Amot  V.  Pittston,  etc..  Coal  Co.,  160  la.  194,  140  N.  W.  844,  44  L.E.A. 
68  N.  T.  658,  23  Am.  Rep.  190.  (N.S.)  1104;  Finck  v.  Schneider  Gran- 
Note:  74  A.  8.  K.  242  et  saq.  ite  Co.,  187  Mo.  244,  86  S.  W.  213, 
And  see  aopra,  par.  17.  106  A  S.  R.  452;  Texas  Standard  Oil 

9.  Menshante'  Ice,  etc.,  Co.  v.  Rohr-  Co.  v.  Adoue,  83  Tex.  650,  19  S.  W. 
man,  138  Ky.  530,  128  S.  W.  599,  274,  29  A.  S.  R.  690,  15  L.R.A.  698. 
137  A.  S.  R.  390,  30  L.R.A.(N.S.)  Note:  9  L.R.A.(N.S.)  503. 

973i  Fields  v.  Holland,  1S8  Ky.  544,  18.  Virtue   v.   Creamery  Package 

165  a  W.  699,  L.R.A.1915C  865.  Mfg.  Co.,  227  U.  S.  8,  33  S.  Ct.  202, 

10.  Note:  9  L.R.A.(N.S.)  503.  57  U.  S.  (L.  ed.)  393;  Pacific  TucUa 

11.  Gcte  T.  Federal  Salt  Co.,  147  Co.  v.  Adler,  90  Cal.  110,  27  Pac.  36, 
CaL  116,  81  Pae.  416,  109  A.  S.  R.  25  A.  &.  R.  102;  San  Diego  Water  Co. 
114.  v.  San  Diego  Flume  Co.,  108  Cal.  549, 

IS.  Continental  Wall  Paper  Co.  t.  41  Pac.  495,  29  L.R.A.  839}  R«eTes 
Tjewid  Voig^t,  etc.,  Co.,  148  Fed.  039,  v.  Decorah  Farmen'  Coopo^ative  Soc, 
78  C.  C.  A.  567,  19  L.R.A.(N.S.)  160  la.  194, 140  N.  W.  844,  44  L.R.A. 
148,  afflnued  212  U.  8.  227,  29  S.  Ct  (N.S.)  1104;  NeweU  t.  MeyendoifC, 
280,  68  U.  8.  (L.  ed.)  486;  Beeves  9  Mont.  254,  23  Pae.  333,  18  A.  8.  R. 
v.'Daeonh  Faimen'  Cooperative  Soc.,  738,  8  lUtA.  44D;  Walter  A  Wood 
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times  contain  an  express  proviso  that  it  shall  not  prevent  the  appoint- 
ment of  agents  or  sole  agents  for  the  sale  of  sueh  gooda.^'  A  com- 
Innation  between  a  manufacturing  corporation  and  its  employee,  the 
purpose  and  effect  of  which  are  to  restrict  the  sale  of  the  company's 
products  to  those  purchasers  who  decline  to  deal  in  the  goods  of  its 
competitors,  is  not  violative  of  the  Sherman  act,  even  if,  under  some 
circumstancea,  there  may  b«  a  comMnation  in  restraint  of  trade, 
wiHun  the  meaning  o{  the  act,  between  an  employer  and  his  em* 
ployee.'*  And  the  same  has  been  held  to  be  true  although  the  con- 
tract fixes  the  prioe  at  which  the  article  shall  be  sold  by  the  agent,  at 
wholesale  or  retail.  But,  to  avoid  the  operation  of  the  rule  forbidding 
price  restriotionfl  in  case  of  a  sale  and  obtain  tlie  benefit  of  that  per- 
mitting snch  re8tTieti<»ia  in  ease  of  an  agency  or  license,  the  agency 
must  be  genuine  and  not  a  mere  subterfuge.^'  A  contract  between 
«  single  manufacturer  and  a  dealer,  whereby  the  manufacturer  giyes 
the  exclusive  right  to  the  dealer  to  handle  his  goods  within  a  certain 
territory,  and  the  dealer  agrees  not  to  handle  the  goods  of  any  com- 
petitor, has  been  held  to  create  and  carry  out  restrictions  in  trade, 
and  to  prevent  competition  in  the  sale  and  purchase  of  conunoditieB, 
within  ibe  meaning  of  a  state  antitrust  law.*' 

108.  EmploTineBt  of  Cemmni  Sales  Agent^It  is  not  nacessarily 
onlawful  for  two  or  more  competatois  in  tibe  same  bucdnees,  acting 
ind^»endentiy,  to  employ  the  same  sales  agent,  where  tiie  latter  acta 
independently  f<nr  each,  and  none  of  the  competitns  has  any  oontiol 
over  the  agent  in  reject  of  the  sale  of  the  productions  of  the 
•others  concerned.*'  But  such  a  contract  is  not  valid  where  it  is  shown 
to  be  a  part  of  a  scheme  to  establish  a  monopoly.*'  So  an  f^reement 
among  compettng  producers  controlling  a  large  proportion  of  the 
«u1put  of  the  commodity  concerned,  generally  or  in  a  given  locality, 

Jfowinsr,  ete.,  Maah.  Co.  v.  Gmenwood  10  LJt.A.(N.S.)  1016;  Faqnav.  Pabet 

Hardwan  Co.,  76  6.  C.  378,  66  S.  E.  Brewing  Co.,  00  Tex.  290,  38  8.  W. 

973,  9  Ann.  Cas.  902  and  nota,  9  29,  760,  36  hILA.  241. 
Ii.R.A.(N.S.)  601  and  note.  Kotas:  64  L.EA.  736, 787  ;  9  L.E.A. 

Note :  64  LJI.A  721.  <N.& )  604. 

14.  Com.  V.  Strauss,  191  Masa.  546,     18.  Foeahontaa  Coke  Co.  v.  Pow- 

76  N.  E.  136,  e  Ann.  Cas.  842,  II  hatan  Coal,  etc.,  Co.,  60  W.  Va.  508, 

L.R.A.(KS.)  968  and  note.  66  S.  K  264,  116  A.  8.  B.  901,  9 

16.  Whitwell  v.  CoDkuuntai  Tobae-  Ann.  Cas.  667, 10  L.KA.(N.S.)  268. 
«o  Co.,  126  Fed.  464^  60  &  G.  A.  290,     19.  United  States  v.  Delaware,  etc, 
«4  L.R.A.  689.  R.  Co.,  238  U.  8,  616,  36  S.  Ct.  873, 

Note:  6  L.BA.(N.S.)  137.  59  U.  S.  (L/ed.)  1438;  Paeifie  Factor 

18.  United  States  v.  Kellogg  Toasted  Co.  v.  Adler,  90  CaL  110,  27  Pao.  36, 

<kim  Flakaa  Co.,  222  Fed.  725,  Ann.  26  A.  S.  B.  102;  Beeves  v.  Deeorah 

€aa.  1916A  78  and  note.  Farmors'  Cooperative  Soe.,  160  la. 

17.  State  T.  Dnlnth  Board  of  Trade,  194,  140  N.  W.  844,  44  LB.A.(N.S.) 
107  IGnu.  606,  131  N.  W.  395,  23  1104. 

1u.R.A.(N.S.)  1260;  Standard  Oil  Co.     Note:  9  L.R.A.(N.8.)  60% 
w.  State,  117  Tenn.  616, 10  S.  W.  706,  >  - .  -  . 

143 


Digitized  by 


Google 


i  169  UOMOP0UB6  AND  COMBINATIONS        19  a  G.  U 

to  market  their  output  through  &  oommon  and  exclusive  sfdes  agent, 
individual  or  corporate,  is  an  unlawful  combinatdon  in  restraint  of 
trade  and  tending  towaid  monopoly  when  the  purpose  and  effect  is 
to  e^minate  competition  among  the  producers,  ^  and  maintain 
prices,  or  pool  profits,  even  though  the  sales  agent  guarantees  pay- 
ment of  the  purchase  prices  of  goods  aold.*'  And  a  contract  by  all 
the  manufacturers  of  a  necessary  household  commodity,  for  the 
creation  of  a  corporation  to  sell  their  entire  product  at  fixed  prices^ 
in  which  they  shall  be  sole  stockholders  in  proportion  to  their  ou^ut 
immediately  before  its  formation,  which  prevents  increase  of  ou^ut 
by  any  stockholder  and  requires  makers  of  the  machinery  \ised  by 
them,  and  the  jobbers  of  their  product,  who  are  located  in  every 
state,  to  become  parties  to  tiie  agreement,  so  as  to  prevent  all  oom- 
petition  in  their  interstate  business,  and  hereby  to  fix  and  maintain 
prices^  violates  the  Sherman  antitrust  act  of  Congrese.^ 

Vni.  Interferbncb  with  Businbsb 

Illegal  Combinations  m  Oeneral 

109.  Criminal  and  Civil  Conspiracy.— Conspiracy  is  geaMbUy 
defined  or  deecribed  as  a  comlonation  of  two  or  mora  petsona,  by 
some  concerted  action,  to  accomplish  some  criminal  or  unlawful 
purpose,  OF  to  accomplish  some  purpose,  not  in  itself  criminal  or 
unlavful,  bry  codminal  or  unlawful  means.*  A  combination  is  a  con- 

90.  Contineiital  Wall  Paper  Co.  v.  1.  Continental  Wall  ■  Fap«r  Co.  v. 

Louis  Yoi^bt,  etc.,  Co.,  21217.  S.  227,  Louis  Voigbt,  etc.,  Co„  212  U.  8.  227, 

29  S.  Ct.  280,  53  V.  S.  (L.  ed.)  486,  29  S.  Ct.  280,  S3  T7.  B.  (L.  ea.)  486, 

afflrnring  148  Fed.  9^,  78  C.  C.  Al  affirming  148  Fed.  939,  78  a  C.  A. 

667,  19  LJEt.A.(N.8.)  143;  Chicago  567,  19  LJt.A.(N.S.)  143. 

Wall  Paper  Hills  v.  Qenenl  Paper  &  United  BUtes  v.  Addyston  Pipe, 

Co.,  147  Fed.  4dl,  78  .  C.  C.  A.  607,  etc.,  Co.,  SB  Fed.  271,  54  U.  8.  App. 

8Axui.Cas.88B;FardT.  OoeagoMilk  723,  29  G.  C.  A.  141,  46  UR.A.  122; 

Sfaippen'  Aai'n,  1S5  lU.  466,  39  N.  £.  Connors  t.  Connolly,  86  Conn.  641,  8« 

651,  27  LA.A.  298;  CnmmingB  ▼.  Thi-  AtL  600,  45  L.R.A.(N.S.)  564;  Brown 

ion  Blue  Stone  Co.,  164  K.  Y.  401,  58  v.  Jaeobs*  Phanaaey  Co.,  115  Oa.  429, 

N.  E.  ^  79  A.  S.  B.  666,  52  LJLA.  41  S.  E.  653,  90  A.  8.  R.  128,  67 

262;  Monis  Btm  Coal  Coi  v.  Bivelay  LJtJL  647;  Aetna  Ine.  Go.  v.  Com., 

Goal  Co.,  08  Pa.  8t  173,  8  Am.  Bep.  106  Ky.  864,  61  S.  W.  624,  45  L.R.A. 

JS»;  Slmditer  t.  Thaeker  Coal,  ete.,  366;  IfatteQ  v.  White,  185  Hasa.  255, 

Co.,  55  \rVa.  642,  47  S.  E.  247, 104  60  N.  E.  1085,  102  A.  8<  B.  341.  61 

A.  6^  B.  1013,  2  Ana.  Caa.  836,  66  h.'RJL.  260;  State  v.  Aamranee  Co.  of 

L.BJL.  342:  Pbcahontaa  Coke  Co.  v.  North  Ameiiea,  261  Ho.  278,  158  S. 

Powhatan  Goal,  etc.,  Co.,  60  W.  Va.  W.  640,  Ann.  Cas.  1916A  247  and 

508,  66  &  B.  264,  Ud  A.'  S.  B.  901,  note,  46  L.R.A.(N.S;)  955.  aod  note; 

0  Ann.  Gas.  667,  10  L.B.A.(K.S.)  Cote  v.  Murphy,  169  Pa.  St.  42a  28 

268.  Atl.  190,  89  A.  8.  R.  686,  23  L.R.A. 

Note:  «  LJlJl.  732.       ■  135;  Bontwell  v.  Mart,  71  Vt.  1.  42 

And  see  supra,  par.  102  et  aeq.  AtL  607,  76  A  8.  H.  746.  43  L.R.  \. 
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piracy  in  law  whenever  the  act  to  be  done  lias  a  neceasary  tendency 
to  prejudice  the  pubhc,  or  oppress  individuals,  by  unjustly  subj.ecting 
them  to  the  power  of  the  confederates,  and  giving  effect  to  the  purp<»e8 
of  the  latter^  whether  of  extortion  or  mischief.' 

110.  Combination  to  Do  Act  Lawful  in  Itself.— The  authoritiee 
are  divided  upon  the  question  whether  a  combination  can  be  unlawful 
when  formed  to  do  certain  acts  that  are  lawful  when  performed  by 
each  member  acting  independently.  On  tiie  one  hand,  it  is  held 
that  a  conspiracy  cannot  be  made  the  subject  of  a  civil  action,  although 
damages  result  and  were  intended,  unless  something  is  done  which, 
without  the  conspiracy,  would  ^ve  a  right  of  action.  To  maintain 
a  bill  on  the  ground  of  conspiracyi  it  is  necessary  that  it  should 
appear  that  Uie  object  relied  on  as  to  the  basis  of  the  conspiracy,  or 
the  means  used  in  accomplishing  it,  were  unlawful.  What  a  person 
may  lawfully  do,  a  number  of  persons  may  unite  ^th  him  in  doing, 
without  rendering  themselves  liable  to  the  charge  of  conspiracy,  pro- 
vided the  means  employed  be  not  unlawful.*  However,  upon  the 
theo^  that  the  combination  has  potentialities  of  harm  not  possessed 
by  the  individual,  it  is  held  in  many  of  the  modem  cases  that  an 
act  harmless  when  done  by  one  may  become  a  public  and  private 
wrong  when  done  by  many,  acting  in  concert,  for  it  then  takes  on 
the  form  of  a  conspiracy,  and  may  be  prohibited  or  punished,  or  give 
rise  to  an  action  for  damages,  if  the  result  be  hurtful  to  the  public, 
or  to  the  individual  against  whom  the  concerted  action  is  directed. 
Such  combination  threatens  and  impairs  rivalry  in  trade,  covets  con- 
trol in  prices,  seeks  and  obtains  its  own  advancement  at  the  expense 
and  in  the  oppreseioa  of  ttie  public.  The  differonce,  in  Ugil  contem- 
plation, between  individual  rights  and  combined  action  in  trade  is 
seen  in  numerous  cases.* 

803;  HarriB  v.  Com.,  113  Va.  746,  73  56  N.  W.  1119,  40  A.  8.  R.  319,  21 
S.  E.  561,  38  L.R.A,(5.S.)  468;  Gat-  L.R.A.  337;  Macauley  v.  Tierney,  19 
■ow  T.  Bnening,  106  Wis.  1,  81  N.  W.  B.  I.  255,  61  A.  S.  R.  770,  37  L.R.A. 
1003,  80  A.  8.  R.  17,  49  L.R,A.  47&  455;  W«t  Virgiziia  Tranep.  Co.  v. 
And  see  CobSpibaot,  vol.  6,  pp.  1061,  Standard  Oil  Co.,  60  W.  Va.  611,  40 


S.  Brown  v.  Jacobs'  Phannaey  Co^  804. 

115  Oa.  429,  41  8.  E.  563.  90  A.  S.  Note:  Ann.  Gas.  1915A  266  et  seq. 

It  12fl.  67  LJl.A.  547 ;  KMngel's  Phar-  6.  Collan  v.  Wilson,  127  U.  8.  540, 

maey  v.  Sharp,  104  Md.  218,  64  Atl.  8  3.  Ct.  1301,  32  V.  8.  (L.  ed.)  223; 

1029,.  118  A.  S.  R.  39ff,  9  Ann.  Caa.  Grenada  Lumber  Co.  v.  Miaaissippi,* 

1184,  7  LJLA.(N.S.)  976;  Morris  Rtm  217  U.  S.  433,  30  S.  Ct.  690,  54  U.  S. 

Coal  Co.     Baroia;v  Cool  Co..  68  Pa  (L.  ed.)  826;  Eastern  States  Retail 


4.  KKngel'a  Pbarmacv  v.  Sharp,  104  U.  S,  (L.  ed.)  1400,  L.B.A.1915A  788: 
Ifd.  218,  64  Atl.  1029,  118  A.  8.  B.  Connon  v.  Connolly,  86  Conn.  641,  86 
399r  7  L.aA.<N.B.)  976  and  note;  Atk  600,  46  L.B.A.  564;  Brown  v.  Ja- 
Bdin  Mfg.  Co.  V.  Hollis,  64  Minn.  238,  ooba'  Phannaey  Oo.^  116  dfu  429^  4| 
B.C.I.yoLXIX.— 10.  Itf 


1071, 109a 


S.  E.  691,  88  A.  B.  R.  806,  66  Lit.A. 


St.  173,  8  Anu  Rep.  169, 
Note:  2  L.B.A.  33. 


Lmnber  Dealers'  Aae'n  v.  United 
States,  234  U.  S.  600.  84  8.  Ct.  951,  58 
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Injvry  of  a  Third  Person  in  BuBiness  or  Property 

ill.  In  Generfd. — Tho  modem  authorities  are  generally  agreed 
that  no  person,  or  combination  of  persons,  can  legally,  by  direct  or 
indirect  means,  obstruct  or  interfere  with  another  in  the  conduct  of 
his  lawful  business,  and  any  loss  wilfully  caused  by  such  interference 
will  give  the  party  injured  a  right  of  action  for  all  damages  sustained.' 
Combinations  and  associations  of  men  have  no  right  to  place  restric- 
tions upon  the  right  of  an  individual  to  contract  and  engage  in  busi- 
ness employing  such  means  and  agencies  as  are  not  prohibited  by 
law.'  On  the  other  hand,  competition  in  trade,  business,  or  occupa- 
tion, though  resulting  in  loss,  will  generally  not  be  restricted  or  dis- 
couraged, whether  concerning  property  or  personal  service.  "Lawful 
competition  on  the  part  of  one  or  several  persons  acting  in  concert 
that  may  injure  the  busines  of  another,  even  though  successfully 
directed  to  driving  that  other  out  of  business,  is  not  actionable.  Nor 
will  competition  of  one  set  of  men  against  another  set,  carried  on  for 
the  purpose  of  gain,  even  to  the  extent  of  intending  to  drive  from 
business  that  other  set  and  actually  accomplishing  that  result,  be 
actionable  unless  there  is  actual  malice.^  So  it  Is  not  every  injury 
inflicted  upon  third  persons  in  its  operation  that  renders  a  combina- 
tion unlawful.  It  is  not  enough  to  establish  illegality  in  an  agree* 
ment  between  certain  persons,  to  show  that  it  works  harm  to  others. 
An  agreement  entered  into  for  the  primary  purpose  of  promoting  the 

S.  E.  553,  90  A.  S.  R.  126,  57  L.R.A.  (N.S.)  824  and  note;  Klingel'a  Phar- 

547;  Martell  v.  White,  186  Mass.  255,  macy  v.  Sharp,  104  Md.  218,  64  Atl. 

69  N.  E.  1085,  102  A.  S.  R.  341,  64  1029,  118  A.  8.  R.  399,  9  Ann.  Cas. 

L.R.A.  260;  Retail  Lumber  Dealer's  1184,  7  L.R.A.(N.S.)  976;  Davis  v. 

Aas'n  T.  State,  96  Miss.  337,  48  So.  New  England  R.  Pub.  Co.,  203  Mass. 

1021,  36  L.R.A.(N,S.)  1054;  State  v.  470,  89  N.  E.  565, 133  A.  S.  R.  318,  25 

Assurance  Co.  v.  America,  251  Mo.  L.R.A.(N.S.)  1024;  Macauley  v.  Tier- 

278,  168  8.  W.  640,  Ann.  Cas.  1915A  ney,  19  R.  I.  256,  33  AtL  1,  61  A. 

247  and  note,  46  L.H.A.(N.S.)   955  S.  R.  770,  37  L.R.A.  465.  . 

and  note;  People  v.  Sheldon,  139  N.  Y.  7.  People  v.   Chicago  Uve  Stock 

251,  34  N.  E.  785,  36  A.  S.  R.  690,  23  Exch.,  170  lU.  556,  48  N.  E;  1062,  62 

L.R.A.  221;  Morris  Run  Coal  Co.  v.  A.  S.  R.  404,  39  L.R.A-  373.  And 

Barclay  Coal  Co.,  68  Pa.  St.  173,  8  see  Conspiiuct,  vol.  6,  p.  1096  at 

Am.  Rep.  159;  Cote  v.  Murphy,  159  seq. 

Pa.  St.  420,  28  Atl.  190,  39  A.  S.  R.  8.  Evenson  v.  Spaulding,  150  Fed. 

686,  23  L.R.A.  135;  Bailey  v.  Master  517,  82  C.  C.  A.  263,  9  L.R.A.(N.S.) 

Plumbers  Aas'n,  103  Tenn.  99,  52  S.  904  and  note;  Doremus  t.  Hennessy, 

*W.  853,  46  L.R.A.  561.   And  see  in-  176  HI.  608,  52  N.  E.  924,  64  N.  E. 

fra,  par.  Ill,  116  et  seq.  524,  68  A.  S.  R.  203,  43  LJEI.A.  797; 

6.  Everson  v.  Spaulding,  160  Fed.  West  Virginia  Transp.  Co.  v.  Stand- 

517,  82  C.  C.  A.  263,  9  L.R.A.(N.S.)  ard  Oil  Co.,  60  W.  Va.  611,  40  S.  B. 

904  end  note;  Doremus  v.  Hennessy,  591,  88  A.  S.  R.  895,  56  L.R.A.  804; 

176  III.  608,  52  N.  E.  924,  54  N.  E.  Hawarfen  v.  Youghiogheny,  etc.,  Co., 

524,  68  A.  6.  R.  203.  43  L.R.A.  797;  111  Wia.  546,  87  K.  W.  47^  55  L.R^. 

Pnrington  v.  Hinchliff,  219  111.  159,  828.    And  see  COKSFiBAcr,  vol.  fi,  p. 

76  N.  B.  47, 109  A.  S.  R.  322,  2  L.R.A.  1095  et  aeq. 
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interests  of  the  parties  is  not  rendered  illegal  by  the  fact  that  it  may 
incidentally  injtu-e  third  persona*  The  direct  object  or  purpose  of 
the  combination  furnish^  the  primary  test  of  its  legality.  A  com- 
bination entered  into  for  the  real  malicious  purpose  of  injuring  a 
third  person  in  his  bu^ness  or  property  may  amount  to  a  conspiracy 
and  furnish  a  ground  of  action  for  the  damages  sustained,  or  call  for 
an  injunction,  even  though  formed  for  the  ostensible  purpose  of 
benefiting  its  members  and  actually  operating  to  some  extent  to  their 
advantage;  but  a  combination  without  such  ulterior  oppressive  object, 
entered  into  merely  for  the  purpose  of  promoting  by  lawful  means 
the  common  interests  of  its  members,  is  not  a  conspiracy.'*  One 
person  may,  through  malicioua  motives,  attract  to  himself  another's 
customers,  and  thus  ruin  the  businesB  of  such  other  without  redress; 
but  when  a  number  of  person?,  acting  wholly  or  in  part  from  such 
malicious  motives,  combine  together  the  injury  thereby  inflicted  is 
actionable.^'  So  where  the  injury  is  intentionally  infiicted  by  a  com- 
binaticnt,  the  crucial  qnestion  is  wheUiier  there  is  justifiable  cause  for 
the  act  If  the  injuiy  be  inflicted  witiiout  just  cause  or  excuse,  then 
it  is  actionable.  The  justification  must  be  as  broad  as  the  act,  and 
must  cover,  not  only  the  motive  and  the  purpose,  or,  in  other  words, 
the  object  sought,  but  also  the  means  used.'*  A  conspiracy  to  restrain 
or  monopolize  trade  by  improperly  excluding  a  competitor  from 
business  contemplates  that  the  conspirators  will  remiun  in  business, 
and  will  continue  their  combined  efforts  to  drive  the  competitor  out 
until  ti)ey  succeed.  If  they  do  continue  such  efforts  in  pursuance  of 
the  plan,  the  con^iracy  continues  up  to  the  time  of  abandonment  or 
success." 

112.  Interference  by  Unlawful  Methods. — Interference  with  the 
business  of  others  by  unlawful  methods  is  ill^al,  even  though  the 
combination  is  not  unlawful  in  its  general  purpose."  Thus,  it  is 
clear  ti^at  it  is  unlawful  and  actionable  for  a  combination,  from  unlaw- 
ful znotivflB,  to  interfere  with  another's  toade  by  fraud  or  misrepre- 

9.  National  Fireproofing  Co.     Ua^     Note:  0  L.R.A.(N.S.)  904. 
son  BnUder's  Ass'n.  169  Fed.  259,  94     11.  Hawarden    t.  Youfflii<wfaenT, 
C.  C.  A.  635,  26  LJLA.(N.S.)  148.  etc.,  Co.,  Ill  Wis.  645,  87  N.  W.  472, 


10.  National   Unpioofing   Co.   v.  110. 

season  BaUder's  Ass^,  169  Fed.  259,  18.  UarteU  v.  White,  186  Man.  256, 

94  C.  C.  A.  536,  26  lJ.A.(N.S.)  148;  69  N.  B.  1086,  102  A.  S.  B.  341,  64 

Tegelahn  v.  Guntner,  167  Maaa.  92,  44  L.B.A.  260. 

NJe.  1077, 57  A.  8.  B.  443,  36  L Jt Jl.  18.  United  States     Eiaa^  218  U. 

722:  West  "Vlmnia  Transp.  Co.  t.  S.  601,  31  S.  Ct.  124,  64  U.  S.  (L. 

Standard  Oil  Co.,  60  W.  Va.  611,  40  ed.)  1168. 

8.  G.       88  A.  8.  R.  895,  56  L.R.A.  14.  Cote  t.  Murphy,  169  Pa,  St. 

804:  Hawaiden  v.  Yonghiogheay,  etc.,  420,  28  Atl.  190,  39  A.  8.  B.  686,  23 

Co.,  m  Wis.  646,  87  N.  W.  472,  55  L.RJl.  135. 
UB.A.  82a 
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aentatiioQ^  or  by  molestrag  his  customers  or  those  who  would  be 
customers,  or  by  preveDting  others  from  working  for  him  or  causing 
them  to  leave  his  employ  by  fraud  or  miprepresentntion  or  physical 
or  moral  intimidation  or  persuasion,  with  an  intent  to  inflict  an 
injury  which  causes  loss.^*  The  same  is  true  of  a  combination  mali- 
ciously to  injure  a  business  man  by  falsely  representing  to  his  custom- 
ers that  his  appliances  are  unsafe  and  dangerous.'*  A  combination 
Qoaliciously  to  injure  or  destroy  the  business  of  another  person  by 
following,  molesting  and  intimidating  him  or  his  employees,  and 
interrupting  and  interfering  witii  negotiations  with  prospective  cus- 
tomers, is  Tmlawful,  evm  though  the  acts  are  customarily  done  upon 
the  puUic  highways.' '  The  same  is  true  where  the  purpose  is 
accomplished  by  boycotting  the  plaintiff's  product,  by  refusing  to 
deal  with  it  or  to  deal  with  those  who  do.'*  Upon  similar  principles^ 
injunction  will  lie  gainst  business  men  who,  to  secure  a  monopoly, 
conspire  together  to  induce,  by  means  of  false  statements  and  tiireats, 
one  who  purports  to  publish,  for  the  benefit  of  customers,  a  complete 
list  of  all  reputable  persons  in  tiie  city  engaged  in  a  certain  businera. 
to  omit  from  his  publication  ibe  name  of  a  reputable  business  rival.^ 
113.  Withdrawal  of  Patrcmage. — Every  person  not  bound  by  con- 
tract or  public  duty  has  the  right,  under  ordinary  conditions,  to  refuse 
to  sell  his  property  to,  or  to  have  other  dealings  witti,  any  other 
person,  absolutely  or  conditionally,  for  whatever  reason  or  motive; 
and  any  loss  or  injury  thereby  iiiflicted  upon  the  other  person  is 
damnum  absque  injuria,  and  ^ves  rise  to  no  legal  HabiUty.***  So  die 
refusal  of  a  manufacturer  to  sell,  except  tX  exorbitant  prices,  to  a 

IB.  Doremns  v.  HenneBsy,  170  Itt.  Co.,  203  MasB.  470, 6»  N.      565,  133 

608,  62  K.  £.  9a4|  54  N.  E.  524,  88  A.  S.  R.  3X8,  36  UBjL(N.S.)  1024 

A.  8.  R.  203,  43  LJLA.  797;  Uartell  and  note. 

V.  White,  185  Mass.  266, 69  K  G.  1085,     20.  Brown  v.  Jacobs'  Phannacy  Co., 

102  A.  S.  B.  341,  64  L.R.A.  260.  115  Ga.  429,  41  S.  E.  568,  06  A.  8.  R. 

16.  West  Vir^ia  Transp.  Co.  v.  126, 57  L.R.A.  5tf:  Brewster  v.  Miller, 
Standazd  Oil  Co.,  50  W.  Va.  611,  40  101  ^.  368,  41  S.  W.  301,  38  L.B.A. 
8.  E.  601,  68  A..  S.  R.  805,  66  LAA.  505;  Elingel's  Pharmacy  t.  Sharp,  104 
804.  m.  218,  64  Atl.  102^,  US  A.  S.  R. 

17.  EvensoD  v.  SpauMiug,  150  Fed.  399,  9  Ann.  Cbb.  1184, 7  L.R.A.(N.S.) 
617,  82  a  a  A.  263,  9  L.R.A.{N.S.)  976  and  note;  Bohn  M£^  Co.  t.  Hollia, 
904  and  note;  Piuington  v.  Hinehliff,  64  Hinn.  223,  65  N.  W.  1119,  40  A. 
219  HL  169,  76  N.  E.  47,  109  A.  S.  S.  R.  319,  21  LR.A.  337;  Ertx  Min- 

B.  322,  2  L.R.A.(NJ5.)  624  and  noto;  neapoUs  Prodnee  Ezch.,  79  Minn.  140, 
Alty.-Gen.  t.  National  Cadi  Rstpster  81  N.  W.  737,  79  A.  8.  R.  433,  48 
Co.,  182  Uich.  99, 148  N.  W.  420|,  Ann.  LJELA.  90;  State  v.  Kansas  City  Uve 
Cas.  1916D  638.  Stock  Excb.,  211  Ko.  ISl,  109  S.  W. 

18.  Purington  t.  Hinehliff,  210  HI.  676.  124  A.  S.  E.  776;  Cleland  t.  An- 
150,  76  K.  E.  47,  100  A.  S.  R.  322,  dnwiu  66  Keb.  252,  92  K.  W.  306, 
S  L.&A.(N.S.)  824.  And  see  infraf  96  K.  W.  212,  98  K.  W.  1075,  5 
par.  116  et  aeq.  L.R^.(K.S.)  136;  Bailey  v:  Uasfer 

19.  Daris  t.  New  England  R.  Pnb.  Plumbere'  Aas'n,  103  Tenn.  09,  52  S. 
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dealer  who  will  not  agree  to  refrain  from  handling  the  gooda  of 
competitors,  is  not  actionable,  although  the  dealer's  business  is  injured 
thereby.*  Generally,  too,  a  number  of  persons  acting  in  concert  may 
lawfully  refuse  to  deal  with  a  third  person;  and  it  is  immaterial 
whether  the  refusal  be  actuated  by  a  sound  reason,  or  by  mere  whim, 
preju^ce  or  malice,  so  long  as  the  case  is  not  complicated  by  further 
fflatures.*  But  tills  principle  is  not  without  its  limitations.*  As 
already  seen,  an  act,  lawful  in  itself,  becomes  unlawful  when  per- 
formed as  a  means  of  accomplishing  an  unlawful  end,  or  of  carrying 
into  effect  the  purposes  of  an  unlawful  combination,*  and  it  is  fal- 
lacious to  say  that  though  it  is  lawful  for  a  person  to  refuse  to  sell 
to  another,  it  is  also  lawful  for  the  same  person  in  combination  with 
others  likewise  to  refuse  to  sell  when  such  refusal  forms  part  of  a 
scheme  to  raise  and  maintain  the  price  of  commodities  in  restraint 
of  trade,  and  is  not  the  bona  fide  exercise  of  their  right  to  refuse  to 
sell.*  So  a  contract  or  agreement  between  several  producers  of  a 
city  that  they  will  not  sell  to  anyone  who  is  in  debt  to  either  of  the 
others  until  he  pays  that  debt  has  been  held  to  be  in  violation  of  a 
state  antitrust  statute,  as  it  tends  to  lessen  full  and  free  competition 
in  die  importation,  manufacturing,  or  sale  of  their  commodity.*  On 
the  other  hand,  it  has  been  decided  that  an  agreement  between  under- 
takers  of  a  community  to  refuse  to  render  services  in  their  business 
to  anyone  who  has  refused  to  pay  a  bill  due  to  any  member  of  the 
association  for  serviceB  previously  iMidMied  is  not  in  vioUrtion  of  an 
antitrust  stotate  condemning  pools  or  eoiBhi  nations  for  the  purpose 
of  fixing  or  in  any  way  limiting  the  amount  or  quantity  of  any  com- 

W.  853,  46  L.R.A.  561;  Hawudtn  t.  denon,  66  Neb.  263,  92  N.  W.  306, 

Tongfaiogbeny,  etc.,  Coal  Co.,  Ul  Wia.  96  N.  W.  212,  9a  N.  W.  1075,  5 

646,  87  N.  W.  472,  55  L.B.A.  828.  L.R.A.(N.S.)     136;    Hawarden  t. 

Note:  Ann.  Cas.  1916A  83.  Youghiogheny,  etc.,  Coal  Co.,  Ill  Wis. 

1.  Note:  7  L.R.A.  176.  545,  87  N.  W.  472,  56  L.BJi..  828. 

2.  Brown  t.  Jacobs'  Pharmacj  Co.,  S.  State  v.  Kansas  City  Live  Stock 
115  Qa.  429,  41  S.  E.  563,  90  A.  S.  Bach.,  211  Mo.  181,  109  S.  W.  675, 
R.  128,  67  L.E.A.  547;  Brewrter  v.  124  A,  S.  R.  776. 

Miller,  101  Ky.  368,  41  S.  W.  301-,  4.  Brown  v.  Jaoobs'  Phannaey  Co., 

38  L.R.A.  606;  Klingel's  Pbarmaffy  U5  Ga.  429,  41  S.  E.  553,  90  A.  S. 

V.  Sharp,  104  Md.  218,  64  Atl.  1029,  R,  126,  57  L.R.A.  547;  Klingel's  Phar- 

118  A.  S.  R.  399,  9  Aan.  Cas.  1184,  macy  v.  Sharp,  104  Md.  218,  64  AtL 

7  L.R.A.(N.8J  976  and  note;  Bohn  1029,  118  A.  S.  B.  399,  9  Ann.  Caa. 

Mfg.  Co.  T.  HoHis,  54  Minn.  223,  56  1184  and  note,  7  L.R.A.(N.S.)  976 

N.  W.  1119,  40  A.  S.  R.  319,  81  and  note.   See  sapra,  par.  109  et  aeq. 

L.R.A.    337;    Ertz    v.    Minneapolis  6.  Klingel's  Pharmacy  v.  Sharp,  104 

Prodnee  Exch.,  79  Minn.  140,  81  N.  Md.  218,  64  AU.  1029,  U8  A.  S.  R. 

W.  737,  79  A.  e.  R.  433,  48  L.R.A.  399,  9  Ann.  Cas.  1184,  7  L.B.A.(N.8.) 

90;  State  v.  Kansas  Citv  Live  Stoek  976. 

Exch.,  211  Mo.  181,  109  S.  W.  675,  6.  Notes:  64  L.R.A.  728:  6  LB.A. 

124  A.  S.  R.  776;  Cldand  t.  An-  (N.8.)  138.  * 
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modify  to  be  sold.'  Withdrawal  of  patronage  from  a  person  by 
members  of  an  association  by  concerted  action  also  becomes  illegal 
when  the  concert  of  action  is  procured  by  the  coercion  of  a  by-law 
which  imposes  a  fine  or  penalty  upon  any  member  who  violates  it. 
And  l^e  fact  that  the  members  voluntarily  assumed  its  obligations 
in  tlie  first  instance  does  not  make  the  by-law  le^.*  A  combination 
affecting  interstate  commerce  is  unlawful  unt&r  the  Sherman  act 
when  the  memb^,  who  ccnnprise  all  the  local  manufacturers  and 
dealers  in  a  community,  agree  that  they  will  not  sell  to  such  con- 
sumers as  buy  the  commodity  from  other  dealers,  unless  the  con- 
sumer pay  the  members  of  the  combination  the  difference  between 
the  price  he  paid  to  others  and  the  price  charged  by  the  members 
therefor,  and  promise  thereafter  to  buy  exclusively  from  them.* 

114.  Inducing  Withdrawal  by  Others. — One  or  more  persons  may 
without  liability  induce  the  customers  of  another  to  withdraw  their 
custom  from  him,  in  the  race  of  competition,  in  order  tiiat  the 
former  may  get  ^e  custom,  there  being  no  contetct;  and  it  is  no 
matter  that  such  person  is  injured,  or  that  the  other  party  was  moved 
by  express  intent  to  injure  him ;  motive  being  immaterial  where  the 
act  is  not  unlawful.**  But  it  has  been  frequently  held  that  one 
man  singly,  nor  any  nut..ber  of  men  jointly,  having  no  legitunate 
intereets  to  protect,  may  not  lawf  lly  ruin  the  business  of  another  by 
maliciously  inducing  his  patrons  and  third  parties  not  to  deal  with 
him.'*  Where  Ae  act  is  not  done  under  the  right  of  competition, 
or  under  the  cover  of  friendly,  nei^borly  counsel,  but  wantonly  or 
maliciously,  with  intent  to  injure  another,  it  is  actionable,  if  loss 
ensue.  And  it  is  not  material  in  the  latter  case  that  thore  was  no  bind- 
ing contract  between  the  business  man  and  his  customers  though  it  is 
the  more  obviously  unlawful  if  Uie  patronage  is  withdrawn  in  viola- 
tion of  contract.*'  The  withdrawal  of  patronage  by  concerted  action, 
if  legal  in  itself,  becomes  illegal  when  the  concert  of  action  is  pro- 
cured by  coercion.*' 

7.  Brewster  v.  Miller,  101  Ky.  3«8,  A.  S.  R.  203,  43  L.R.A.  797;  Mariell 
41  S.  W.  301,  38  L.R.A.  50Gw  v.  White,  185  Mass.  256,  69  N.  &. 

Note:  5  L.R.A.(N.8.)  138.  1085,  102  A.  S.  R.  341,  64  L.R.A. 

8.  Marteil  v.  White,  185  Mass.  366,  260;  Ertz  v.  Minneapolis  Produce 
69  N.  E.  1085,  102  A.  S.  R.  341,  64  Exch.,  79  Minn.  140,  81  N.  W.  737, 
L.RJI.  260;  Boutwell  v.  Marr,  71  Vt.  79  A.  S.  a  433,  48  UR.X.  90;  West 
1,  42  Atl.  607,  76  A.  S.  R.  746,  43  Virginia  Transp.  Co.  v.  Standard  Oil 
L.E.A.  803.  Co.,  50  W.  Va.  611,  40  S.  E.  691, 

9.  Note:  7  L.R.A.(N.S.)  984.  88  A.  8.  R.  895,  56  L.R.A.  804. 

10.  West  Virpnia  Transp.  Co.  v.  12.  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  40  Standard  Oil  Co.,  60  W.  Va.  611,  40 
S.  E.  691,  8B  A.  S.  R.  896,  66  L.R.A.  S.  E.  591,  88  A.  S.  R.  895,  66  L.R.A. 
804.  804. 

Note:  9  L.R.A.(N.S.)  905.  13.  Brown  v.  Jacobs'  Pharmacy  Co., 

11.  Doremus  v.  Hennessv,  176  HI.  115  Oa.  429,  41  S.  E.  553,  90  A.  S. 
808,  52  N.  £.  924,  54  N.  E.  624,  68  K.  126,  57  L.R.A.  547;  Cleland  t.  An- 
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115.  Threats  and  Boycotts. — combination  to  injure  or  destroy 
&e  trade,  business  or  occupation  of  anoUier  by  threatening  or  pro- 
dacmg  injury  to  the  trade,  business  or  occupation  of  tiiose  who  have 
bosineBB  relations  with  him  is  an  unlawful  conspiracy  at  common 
law  and  under  antitrust  statutes,  regardless  of  the  name  by  which 
it  is  known.^*  Such  combinations  frequently  take  the  form  of  a 
boycott,  which  is  defined  as  a  combination  of  several  persons  to  cause 
a  loss  to  a  third  person  by  causing  others  against  their  will  to  with- 
draw from  him  tiieir  beneficial  business  intercourae  through  threats 
that,  unless  a  compliance  with  their  demands  be  made,  the  persons 
forming  the  combination  will  cause  loss  or  injury  to  him;  or  an 
<n^anxiation  fcHrmed  to  exclude  a  person  from  business  relations  with 
others  by  persuasion,  intimidation,  and  other  acts,  which  tend  to 
Tiolenoe,  and  thereby  cause  him,  through  fear  of  resulting  injury,  to 
submit  to  dictation  in  the  management  of  his  affairs.^'  A  combina- 
tion by  two  or  more  persons  for  the  purpose  of  boycotting  a  third,  per- 
son is  a  combination  to  create  and  carry  out  a  restriction  in  ^ade  and 
commerce,  and  is  a  violation  of  state  antitrust  laws.>*  While  the  mem- 
bers of  a  T<duntary  association  to  boycott  competing  traders  are  not 
partners  in  a  legal  sense,  still  where  they  in  considerable  numbers 
pursue  a  course  of  conduct  agreed  upon  to  effect  the  boycott,  they  be- 
come reqtonsible,  not  only  each  for  his  own  acts,  but  each  for  the  acts 
of  the  other  and  for  all.*'  The  boycott  may  be  extended  to  the 
party's  product,  by  refusing  to  purchase  or  handle  the  same,  or  to  deal 
with  any  who  do,  and  a  manufacturer,  t^e  market  for  whose  product 
in  a  certain  city  is  restricted  or  destroyed  because  of  a  combinatitm 
between  other  manufacturers  and  builders  to  prevent  by  means  of 
a  boycott  against  his  product  the  sale  of  such  product  except  upon 
conditions  embodied  in  custom  trade  rules  and  regulations  ad(^ted 
by  the  members  of  the  combination,  with  which  he  does  not  wish 
to  comply,  may  recover  the  damages  thereby  inflicted  upon  him, 

derson,  66  Neb.  252,  92  N.  W.  S06,  S.  B.  309,  0  Ann.  Gas.  1184  and 

96  N.  W.  212,  98  N.  W.  1075,  5  L.RA..  note,  7  L.R.A.(N.S.)  976  and  note; 

(N.S.)  136.   And  see  infra,  par.  115.  Gray  v.  Building  Trades  Council,  91 

14.  Eastern  Stat^  Retail  Lumber  Kinn.  171,  97  N.  W.  663,  1118,  103 
Dealers'  Asb*!!  v.  United  Stata,  234  A.  S.  R.  477,  1  Ann.  Caa.  172,  63 
U.  S.  eOO,  34  S.  Ct.  951,  58  U.  S.  L.R.A.  763;  Lohae  Patent  Door  Co. 
(L.  ed.)  1490,  L.R.A.1915A  788;  Law-  v.  Fuelle,  215  Mo.  421,  114  S.  W. 
lor  V.  Loewe,  235  U.  B.  522,  36  8.  Ct.  997,  128  A.  8.  R.  492,  22  L.R.A. 
170,  69  U.  8.  (L.  ed.)  341;  Lohae  (N.S.)  607.  And  see  CoNSPmACfr, 
Patent  Door  Co.  v.  Pnelle,  215  Mo.  voL  5,  p.  1096  et  seq.;  Laboe,  vol.  16, 
421,  114  8.  W.  997,  128  A.  S.  B.  492,  p.  446  et  seq. 

22  L.B.A.(N.8.)  607;  West  Virginia  16.  Notes:  64  L.R.A.  733  ;  9  L.R.A. 

Trarap.  Co.  t.  Standard  (HI  Co.,  50  (N.S.)  905. 

W.  Va.  Sll,  40  S.  E.  591,  88  A.  S.  17.  State  t.  Kansas  City  Live  Stock 

B.  895,  66  L.R.A.  804.  Ezch.,  211  Mo.  181«  109  S.  W.  676^ 

15.  Kliugel's  Fharmaoy  t.  Sharp,  124  A.  S.  B.  776. 
104  Md.  218,  64  Ail.  1029,  118  A. 
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from  any  or  all  of  the  members  of  the  combination."  The  boycott 
cocdemned  by  the  law  is  not  alone  that  accompanied  by  violence  and 
threats  of  violence,  but  includes  any  combination  of  that  character- 
where  the  means  used  are  threatening  in  their  nature,  and  intended 
and  naturally  tend  to  overcome  by  fear  of  loss  of  property  tibe  will' 
of  others,  and  compel  them  to  do  things  which  they  would  not  do 
otherwise.*'  Thus,  boycotting  or  blacklisting  third  persons  who  deal 
with  the  par^  attacked  may  produce  the  intended  result  as  directly  as 
phj^ical  violence,  and  is  equally  illegal.**  And  it  has  been  held  tiiat 
when  the  will  of  the  majority  of  an  organiaed  body,  in  matters  involv-- 
ing  the  rights  of  outside  parties,  is  enforced  upon  its  members  by 
means  of  fines  and  penalties,  the  situation  is  OBsentiaHy  Hhs  same  as 
when  unity  of  action  is  secured  among  unbrganized  individuals  by 
threats  or  intimidation.*  It  has  been  held  that  it  is  not  essential  to 
the  illegality  of  the  combination  that  the  boycott  be  actually  oarried 
out  as  tibreatened,  since  the  threat  to  injure  the  business  of  tiie  persons 
who  might  sell  to  the  plaintiff  may  be  just  as  efficacious  in  preventing 
them  from  doing  the  thing  they  were  warned  not  to  do,  and  therefore 
juat  as  potent  in  causing  damage  to  the  plaintiflF,  as  an  actual  boycotli 
would  have  been.*  And  irrespective  of  compulsion  or  even  'agree< 
ment  to  observe  its  intimation,  the  circulation  of  a  list  of  **nnfAir 
dealers,"  manifestly  intended  to  put  the  ban  upon  those  whose  names 
i^>pear  therein,  among  an  important  body  of  possible  customers,  com- 
bined with  a  view  to  joint  action  and  in  anticipati(»i  of  such  reports, 
has  been  declared  to  be  within  the  prohibitions  of  the  German  act  if  it 
is  intended  to  restrain  and  does  restrain  commerce  among  the  states.' 
There  sre>  however,  authorities  to  the  effect  that  a  threat  to  do  what  a 
porson  hw  a  right  to  do  is  n;ot  unlawful,  and  that  an  association  is 
within  its  rights  in  notifying  a  third  party  that  if  he  continues  to 
deal  with  specified  persona  the  members  will  not  deal  with  him. 
And  it  has  accordingly  been  held  that  sending  notices  to  wholesalers 
that  members  of  an  employers'  organization  formed  to  xasiat  a  de- 

18.  Purington  v.  HinchHff,  219  M.  (N.S.)  976. 

159,  76  N.  E.  47,  109  A.  S.  B.  322,  2  '  1.  Boatwell  v.  Marr,  71  Vt  1,  42 
L.R.A.{N.S.)  824  and  note.  AtL  807,  76  A.  S.  B.  746,  43  L.B^. 

19.  Brown  v.  Jacobs'  Pharmacy  Co.,  803.    And  see  infra,  par.  119; 

115  Qa.  429,  41  S.  E.  553,  90  A.  S.     S.  Klingel's   Phaimecy   t.  Sharp, 

R.   126,  57   L.R.A.   547;   Klingel's  104  Md.  218,  64  Atl.  1029,  118  A.  8. 

Pharmacy  v.  Sharp,  104  Md.  218,  64  R.  399,  9  Ann.  Cms.  1184,  7  L.RjL 

Atl.  1029,  118  A.  S.  R.  399,  9  Ann.  (N.S.)  976. 

Cas.  1184,  7  LJl.A.(N.S.)  976;  Beck     8.  Baatem   States   Retail  linmber 

T.    Railway    Teamsters'    Protective  Dealers'  Ass'n  v.  United  States;  234 

Union,  118  BCch.  497,  77  N.  W.  13,  U.  S.  600,  34  3.  Ct  951,  58;  U.  S.  (L. 

74  A.  S.  B.  421,  42  L.R.A.  407.  ed.)  1490,  LJI.A.1915A  788;  Lawlor 

20.  Klingera  Pharmacy  v.  Sharp,  v.  Loewe,  235  U.  8.  532,  3S  S.  Ct. 
104  Md.  218,  64  Atl.  1029.  118  A.  S.  170,  S9  U.  S.  (U  ed.)  341. 

B.  399,  9  Ann.  Cas.  1184,  7  UB.A. 
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mand  by  workmen  for  an  increase  in  wages  will  withdraw  their 
patronage  if  sales  are  made  to  persons  acquiescing  in  the  workmen's 
demajid  ia  not  such  cowcion  or  threat  as  will  render  the  combination 
unlawful.^  So  the  enforoement  of  a  provision  in  a'contract  between 
mason  contractors  and  bricklayers  that  items  in  building  contracts 
for,fireprooiing  shall  not  be  sublet,  by  a  clause  forbidding  brick- 
layers to  vork  for  those  who  do  not  comply  wi^  it,  and  by  strikes, 
and  notification  to  contractors  &at  they  cannot  take  contracts  con- 
trary to  the  terms  of  the  agreement,  without  incurring  the  penalty, 
has  been  declarod  not  to  be  unlawful  or  oppressive  so  as  to  effect  a 
conspiracy.*  Nor  is  a  boycott  against  a  merchant  effected  by  the, 
refusal  by  manufacturers  of  a  cwtain  article,  at  the  instance  of  a 
voluntary  association  of  merchants  engaged  in  the  same  line  of  busi- 
ness, to  give  him  a  rebate  from  the  selling  price  of  the  article  unless 
he  will  maintain  the  price  to  consumers.* 

Re€briciing  Clan  of  Penont  Dealt  with 

116.  In  General. — The  restriction,  under  certain  oircumstancee,  of 
the  class  of  persons  to  whom  commodities  shall  be  sold,  or  from  whom 
they  shall  be  purchased,  is  not  an  uncommon  feature  of  combina^ 
tions  formed  for  the  purpose  of  regulating  the  trade  in  certain  com- 
modities; though  such  restrictions  are  usually  imposed,  not  for  the 
purpose  of  arbitrarily  reducing  the  number  of  competitors,  but  as  a 
means  of  accomplishing  the  other  objects  proposed  by  the  combina- 
tion. When  the  restriction  is  confined  to  this  purpose,  and  the 
motives  of  the  combination  are  not  otherwise  unworthy,  and  its  pur- 
pose is  merely  to  curb  unjust  or  ill  advised  competition,  such  restric- 
tion ia  not,  perhaps,  ethically  or  morally  censurable ;  but  the  legality 
of  the  combination  depends  on  the  question  whether  it«  tendency 
and  effect  are  within  the  prohibition  of  the  law,  irrespective  of  tiie 
motives  of  the  parties  or  of  the  question  whether  any  actual  imposition 
on  the  public  has  been  consummated,  and  (he  legality  of  the  restric- 
tion must  be  determined  by  the  same  critarion.'  In  this  determination, 
the  principles  governing  interference  with  or  injury  to  the  business 
<tf  third  persons  are  often  of  controlling  importance." 

117.  Refasal  to  Deal  -vitb  Wholesalers  and  Hanufacturers  Who 
Sell  Directly  to  Consnmersv— The  ooncerted  efforts  frequently  made 
by  associations  of  retail  dealers  to  prevent  injury  to  their  trade  by 

1  Cote  T.  Hnrphy,  159  Pa.  8t.  420,  sale  Droggists'  National  Am'n,  176 

28  Atl.  190,  39  A.  S.  B.  686,  23  L-BJk.  N.  T.  1,  67  N.  E.  136.  96  A.  S.  R. 

135.  578,  62  L.R.A.  632.    And  see  supra, 

5.  National    FirepiCK^i^    Co.    t.  par.  104,  and  infra,  par.  120, 154. 

Mason  Builders'  AEs'n,  169  Fed.  259,  7.  Note:  5  L.R.A.(N.S.)  136.  And 

94  C.  C.  A.  636,  26  L.R.A.(N.S.)  148.  see  snpra,  par.  20  et  seq. 

e.  John  D.  Pufe,  etc.  Go.  t.  Whole-  8.  See  F-ipra,  par.  109. 
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munufacttirers  or  jobbers  who  sell  directly  to  consumers  in  com- 
petition with  them  have  given  rise  to  questions  in  the  solulaon  of 
which  the  authorities  are  not  in  accord.  There  is  a  line  of  cases  that 
hold  that  at  common  law,  and  under  the  particular  statutes  therein 
construed,  such  combinations  are  lawful  so  loflg  as  the  parties  con- 
fine themselves  to  a  simple  withdrawal  of  their  own  patronage,  wi^- 
out  r^rting  to  any  agreement  with  the  wholesaler  direct,  or  tjireats, 
or  fines,  or  other  direct  coercive  measures.  These  courts  base  their 
decisions  on  the  theory  that  such  a  combination  is  a  legitimate  ,  pro- 
tective and  defensive  measure,  And  that,  since  it  is  perfectly  lawful 
-for  each  individual  retailer  to  withdraw  his  patronage  from  a  whole- 
saler at  any  time  and  for  any  cause,  it  is  equally  lawful  for  them  to 
combine  to  do  what  each  might  lawfully  do  individually.'  But  the 
courts  of  other  jurisdictions  have  expressly  repudiated  the  grounds 
upon  which  the  above  decisions  were  rested,  and  declare  the  doctrine 
therein  announced,  that  what  one  may  lawfully  do  any  number 
may  combine  to  do,  to  be  untrue  and  unsound  and  hold  that  such 
agreements  are  unlawful.'®  And  the  concerted,  systematic,  and 
periodic  circulation  by  such  associations  of  retail  dealers  among  their 
memboFB  through  a  so-called  "official  report"  of  confidential  infor- 
mation of  the  names  of  wholesale  dealers  engaged  in  interstate  trade 
r^ort^  as  soliciting  from,  or  selling  directly  to,  consumers  violates 
the  prohibitions  of  the  Sherman  antitrust  act  where  the  reports 
are  circulated  with  the  intention  and  effect  of  causing  the  retailers 
to  withhold  their  patronage  from  the  listed  wholesalers,  and  thus 
directly  and  appreciably  impairing  their  interstate  trade,  although 
each  retailer  is  left  free  to  act  as  he  sees  fit.'*  Such  combination,  like 
o^eis,  may  be  proved  by  what  is  actually  done;  and  when  by  con- 
certed action  the  names  of  wholesalers  who  were  reported  as  having 
made  sales  to  consumers  were  periodically  reported  to  the  other  mem- 

9.  Elingel'B  Pharmacy  t.  Sharp,  Phannacy  Co.,  116  Qa.  429,  41  S.  B. 
104  Md.  218,  64  Atl.  1029,  118  A.  553,  90  A.  S.  R.  128,  57  L.R.A.  547; 
S.  R.  399,  9  Ann.  Cas.  1184,  7  i..R.A.  Jackson  v.  Stanfleld,  137  Ind.  592,  36 
<N.8.)  976:  Bohn  Mfg.  Co.  v.  HolUs,  N.  E.  345,  37  N.  E.  14,  23  L.R.A.  588; 
54  Minn.  223,  55  N.  W.  119,  40  A.  Retail  Lumber  Dealers'  Ass'n  v.  State, 
S.  R.  319,  21  L.R.A.  337  and  note;  95  Miss.  337,  48  So.  1021,  35  L.R.Ai 
"Ertz  v.  Minneapolis  Produce  Excb.,  ■  (N.S.)  1054  and  note;  Cleland  v.  An- 
79  Minn.  140,  81  N.  W.  737,  79  A.  derson,  66  Neb.  252,  92  N.  W.  306, 
S.  R.  433,  48  L.R.A.  00;  Retail  Lum-  96  N.  W.  212,  98  N.  W.  1075,  5  L.R.A. 
ber  Dealers'  Ass'n  v.  State,  95  Miss.  (N.S.)  136  and  note.  See  supra,  par. 
337,  48  So.  1021,  35  L.R.A.{N.S.)  110. 

1054  and  note;  McCaulev  v.  Tiemev,  11.  Eastern  States  Retail  Lumber 

19  R.  L  255,  33  Atl.  1,  61  A.  8.  R.  Dealers'  Ass'n  v.  United  States,  li34 

775,  37  L.R.A.  455.  U.  S.  600,  34  S.  Ct.  951,  58  U.  S. 

Note:  35  L.R.A.(N.S.)  1054.  (L.  ed.)  1490;  Retail  Lumber  Dealers' 

10.  Grenada  Lumber  Co.  v.  Missis-  Ass'n  v.  State,  95  Miss.  337,  48  So. 
aippi,  217  U.  S.  433,  30  S.  Ct.  535,  54  1021,  35  UR.A.<N.S.)  1054  and  note. 
V.  S.  (L.  ed.)  826;  Brown  t.  .Taeobs'  Note:  5  L.RA.(N.8.)  137. 
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bera  of  the  associations,  the  conspiracy  to  accomplish  that  which  was 
the  natural  consequence  of  such  action  may  be  readily  infeired.*' 
118.  Agreement  to  Deal  Exclusively  with  Hemben  of  ComUna- 
tion.— The  type  of  trade  association  that  endeavors  to  confine  the 
business  dealings  of  its  members  to  fellow  members  or  to  parties  or 
associations  affiliated  with  or  approved  by  it  has  come  in  for  con- 
siderable discussion  in  the  .modem  cases,  but  without  entire  agree- 
ment as  to  the  r^ult  reached.  Some  authorities  see  nothing  unlaw- 
ful in  such  associations,'*  but  the  weight  of  authority  at  the  present 
time  is  apparently  to  the  effect  that  they  are  intended  to  restrain 
oompetition  and  control  the  price  of  the  commodity  in  which  the 
parties  are  dealing,  and  are  tiierefore  unlawful.**  llius,  an  associa- 
tion of  local  wholesale  dealers  in  a  staple  commodity  and  manu- 
facturers in  other  states  in  which  the  dealers  agree  not  to  purchase 
from  manufacturers  not  members  of  the  association,  and  not  to  sell 
to  nonmembets  for  less  than  list  prices,  which  are  more  than  60  per 
cent  higher  than  prices  to  members,  while  the  manufacturers  agree 
not  to  sell  their  products  or  wares  to  nonmembers  at  any  price  under 
penalty  of  forfeiture  of  membership,  is  an  i^reement  or  combina- 
tion in  restraint  of  interstate  trade  within  the  meaning  of  the  Sher- 
man act.**  Some  state  antitrust  statutes  specifically  provide  that 
those  who  enter  into  such  association  shall  be  guilty  of  a  ooui^iracy 
against  trade."  The  combination  is  all  the  more  clearly  unlawful 
when  one  of  its  purposes  is  to  force  out  of  the  trade  all  retailers  who 
are  not  members  of  the  association.*'  Of  course,  ^e  law  recognizee 
the  right  of  a  T<duntary  association  for  lawful  purposes  to  expel  a 
meni]>er  for  dishonest  conduct  and  to  refuse  thereafter  to  have  any 
busing  transaction  with  him.  But  that  is  very  different  from  Uie 
cases  under  consideration.  To  exclude  one  man  or  several  men  for 
good  'cause  is  not  to  be  considered  along  with  the  act  of  excluding 
all  persons  except  those  in  the  combination  for  no  other  reason  than 
that  they  are  not  in  the  combination.*^  It  has  even  been  held  that 
those  dealers  not  monben  who  agree  to  sell  to  members  of  the 

12.  Eastern  States  Retail  Lumber  Notes!  S  L.R.A.(N.S.)  138;  36 
Dealers'  Ass'n  v.  United  Statu,  234  L.RA.(N.S.)  1051. 

U.  S.  600,  34  S.  Ct.  961,  68  U.  S.  15.  Uontague  t.  Lowxy,  193  U.  S. 

ed.)  1490.  38,  24  S.  Ct.  307,  48  U.  S.  (L.  ed.) 

13.  KeCaidey     Tiemey,  -19  B,  I.  608. 
2S6,  33  AtL  1,  <a  A.  S.  B.  770,  37     Note:  S  L.R.A.(N.S.)  137. 


IC  United  States  v.  Jelkioo  Kt.  1146. 

Coke,  t/ba.,  Co.,  46  Fed.  432, 13  UR.A.  17.  Hawaxden  v.  Tou^hicfffaeoy,  ete., 

753;  Knight,  etc.,  Co.  v.  Miller,  172  Coal  Co.,  Ill  Wis.  546,  87  %  W.  472, 

iQd.  27.  87  N.  B.  823,  18  Ann.  Gas.  56  L.B.A.  828. 

1146;  Hunt  v.  Riverside  Co-opentive  .  18.  State  v.  Kansas  City  live  Stock 

Club,  140  Uieh.  538,  104  N.  W.  40,  Exch..  211  Mo.  181,'  109  S.  W.  675, 


L.RJL,  455. 
Note:  5  LJl.A.(N.S.)  137. 


112  A.  S.  R.  420 


124  A.  S.  B.  776.  See  infra,  par.  160. 
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association  only,  by  that  agreement  and  its  ol:^ervance  become  parties 
to  the  8ch«ne,  and  assume  the  same  attitude  before  the  law  as  if  ihej 
had  been  teohnical  parties  to  ihe  by-laws,  and  agreed  to  obeerve  them, 
in  the  first  instance.^' 

119.  Coercion  to  Prevent  Dealing  vith  Nonmembers. — The  ille- 
gality of  a  combination  to  monopolize  business  activities  affecting  its 
members  is  intensified  if  coercive  measures  are  utilized  to  produce  that 
result  An  association  is  accordingly  unlawful  which  refuses  to  deal 
with -any  person  who  does  not  patronize  its  members  exclu^vely, 
for  the  purpose  of  monopolizing  the  particular  business  in  the  local- 
ity, suppressing  competition,  maintaining  prices,  and  miforcing  sub- 
mission to  the  dictation  of  the  combination.**  Thus  an  agreement 
between  associations  and  dealers  and  manuWturers  of  supplies  used 
by  the  members  of  the  association  by  which  the  dealers  agree  not 
to  sell  supplies  to  others  than  members  of  the  association,  and  the 
association  agrees  to  boycott  any  dealer  found  selling  to  a  nonmem- 
ber,  entered  into  for  the  purpose  of  fucing  prices  and  limiting  the 
production  of  such  articles,  is  unlawful.^  In  support  of  this  line  of 
decisions,  the  courts  say  that  tiie  unquestioned  right  of  each  member 
to  purchase  from  any  dealer  or  dealers  he  might  choose  does  not 
justify  the  association  in  the  passage  of  the  by-law  requiring  its 
members  to  buy  from  that  class  of  dealers  it  sees  fit  to  name,  as  the 
individual  right  is  radically  different  from  the  binding  action,  the 
former  bemg  freedom,  the  latter  restraint.*  Members  of  a  trade 
association  who  combine  to  induce  or  compel  other  persons  in  violation 
of  their  contracts  not  to  deal  with  one  who  will  not  join  the  associa- 
tion or  conform  bis  prices  to  those  fixed  by  the  association  will  be 
liable  for  the  injuries  caused  to  him  by  loss  of  business  resulting  from 
BDch  oombination.'  The  coercion  is  equally  unlawful  when  applied, 
not  to  outsiders,  but  to  membeis  of  the  combination  to  compel  ithem 
to  co-operate  in  the  common  purpose.'  In  accordance  with  these 
principles,  it  has  been  held  that  an  action  will  lie  on  behalf  of  a 
producer  against  members  of  a  voluntary  association  of  dealers  of 
which  he  is  not  a  member  who  enforce  a  by-law  of  the  association 

19.  Bailey  v.  Master  Plombers'  2.  Buley  v.  Master  Phtmbers'  Aas'n, 
Aw'n,  103  Tom.  99,  52  S.  W.  853,  46  103  Tenn.  99,  62  S.  W.  858,  46 


20.  Montague  v.  Lowry,  193  U.  8.  Note:  6  L.R.A.(N.S.)  137. 

38,  24  S.  Ct  307,  48  V.  S.  (L.  ed.)  3.  Domnns  v.  HenneaBy,  176  III 

608;  State  v.  Kansas  City  live  Stock  608,  52  N.  E.  924,  54  N.  E.  624,  68 

Exch.,  211  Mo.  181,  109  S.  W.  675,  A.  8.  B.  203,  43  LlB,A.  797. 

124  A.  S.  R.  776;  Gatzoa  v.  Bnening,  4.  Ertz  v.  Prodnee  Exek.  Co.,  82 

106  WvL  1,  81  N.  W.  1003,  80  A.  8.  Minn.  173,  84  N.  W.  743,  83  A,  S.  R. 

R.  17.  49  L.B.A.  475.  419,  SI  L.B.A.  825;  State  v.  Kansas 

1.  Notes:  64  L.R.A.  728  ;  5  LJI.A.  City  Live  Stock  Eioh.,  211  Mo.  181, 

(N.S.)  138    See  supra,  par.  Ill  et  109  8.  W.  676,  124  A.  S.  R.  776. 


L.B.A.  661. 
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imposing  a  fine  on  members  who  deal  with  those  who  are  not  mem- 
bers, so  that  members  who  desire  to  deal  with  nonmembers  are  coerced 
from  doing  so,  to  the  rain  of  the  producers'  bosineas.'  It  is  no  defense 
that  membership  in  the  association  is  open  to  any  one  who  cboosee  to 
join  on  the  terms  prescribed  by  the  association,  for  outsiders  cannot  by 
virtue  of  any  agreement  contained  in  such  association  be  legally 
put  under  obligation  to  become  members  in  order  to  enable  diem 
to  transact  their  business.* 

120.  Ezclasion  of  Price  Cutters. — Whatever  views  be  held,  as  to 
the  legality  of  agreements  among  producers  and  dealers  to  maintain 
ttie  selling  price  of  a  given  artide,^  the  law  seldom  tolerates  any 
attempt  on  the  part  of  such  combination  to  employ  commercial  pres- 
sure aa  a  means  of  enforcing  such  agreements  against  "price  cutters," 
and  it  is  generally  held  that  a  combination  of  mercantile  dealero  to 
compel  another,  dealing  in  similar  goods,  to  seil  at  prices  fixed  by  it, 
or,  on  refusal  so  to  do,  to  prevent  tbose'of  its  members  who  were 
purehasijag  customers  from  selling  goods  to  ^im  is,  on.  general  legal 
principles,  contrary  to  public  policy  and  void.*  Such  combination 
has  also  beoi  declared  to  be  in  violation  of  a  statute  forbidding  wery 
contract  whereby  a  monopoly  in  the  sale  of  any  commodity  of  com- 
mon use  is  or  may  be  created,  or  whei^by  competition  in  the  supply 
or  price  of  any  such  article  is  restrained  or  prevented,  or  whereby,  for 
tiie  purpose  of  establishing  or  maintaining  a  monopoly,  the  free 
prosecution  of  any  lawful  business  is  or  may  be  restricted.*  So  much 
more  unlawful  and  actionable  is  the  combination  if  it  carries  its 
object  into  effect  by  not  only  refusing  to  sell  to  the  injured  party,  but 
also  penalizing  or  refusing  to  deal  with  any  other  person  who  may 
sell  to  him.  .In  such  case,  both  the  purpose  of  the  comlMnation  and 
the  means  employed  by  it  are  unlawful.^*  So  a  combination  between 

6.  Reena  f.  Deeondi  Farmeis'  Co-  Jacobs'  PharmMy  C^.,  IIG  Ga.  429, 

operatiye  See.,  160  la.  194,  140  N.  41  S.  E.  553,  90  A.  S.  R.  126,  57 

W.  844,  44  L.R.A.(N.S.)  1104;  Mar-  L.B.A,  547;  Reeves  v.  Deoorah  Fai- 

tell  7.  White,  185  Mass.  255,  69  N.  E.  mers'  Co-operative  Soe.,  160  la.  194, 

1085,  102  A.  S.  R.  341,  64  L.RjL  140  N.  W.  844,  44  LJIA.(N.S.)  1104j 

260;  BoutweU  v.  Marr,  71  Vt.  1,  43  Klingel's  Pharmacy  v.  Sharp,  104  Md. 

AtL  607,  76  A.  S.  R.  746,  43  L.R.A.  218,  64  AHi  1029,  118  A.  S.  R.  399, 

803.  9  Ann.  Cas.  1184  and  note,  7  L.R.A. 

Note:  5  L.R.A.(N.S.)  139.  (N.S.)  976  and  note. 

6.  Montagws  v.  Lowry,  193  D.  8.  Note:  7  L.R.A.(N.8.)  977. 

38,  24  8.  Ct.  307,  48  U.  S.  (L.  ed.)  9.  Straus  v.  American  PnblisherB' 

608;  State  v.  Kansas  City  Live  Stock  ABa'n,'l77  N.  Y.  473,  69  N.  E.  1107, 

Exeh.,  211  Mo.  181,  109  S.  W.  675,  101  A.  S.  R.  819,  64  UR.A.  701  and 

124  A.  8.  R,  776.  note.  . 

7.  See  supra,  par.  21,  102  et  aeq.  Note:  5  LJl.A.(N.S.)  139. 

8.  Straus  t.  American  Publishers'  10.  Straus  v.  American  Publiah<?T3' 
Ass'n,  231  U.  S.  222,  34  S.  Ct.  84,  58  Ass'n,  231  U.  S.  222, 34  S.  Gt.  84^58  U. 
U.  S.  (L.  ed.)  192,  Ann.  Cas,  1915A  8.  (L.  ed.)  192,  Ann.  Cas.  1915A  369, 
369,   L.R.A.1915A   1099;   Brown   v.  Ii.R.A.1915A  1099  and  note ;  Brown  t. 
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wholesale  and  retail  dealers,  which  contemplates  that  the  wholesalers 
shall  refuse  to  sell  to  any  retailer  who  sdls  goods  below  a  certain  prieo 
fixed  by  the  combination,  and  that  the  retailers  shall  refuse  to  buy 
of  any  wholesaler  who  does  sell  to  retailers  who  cut  below  the  standard 
price,  has  been  held  to  be  a  combination  or  conspiracy  in  restraint, 
of  trade.**  There  is,  however,  authority  to  the  effect  that  a  plan  by 
a  voluntary  association  of  merchants  engaged,  in  selling  a  particular 
commodity  adopted  by  the  manufacturers,  by  which  the  latter  are 
to  sell  at  fixed  prices,  and  allow  a  rebate  only  to  concerns  which  can  be 
relied  on  to  maintain  the  selling  price,  is  not  void  as  creating  a 
monopoly ;  nor  is  ,it  illegal  as  in  netraint  of  trade,  oir  as  against 
public  policy," 

IX.  COBPORATIONS  GENERALLY 

121.  In  General. — The  ease  with  which  corporations  may  be  cre- 
ated under  modem  state  laws,  and  the  facility  with  which  tiiey  may  be 
employed  as  -a  means  of  unifying  and  controlling  aggregations  of 
capital  and  effort,  have  resulted  in  many  attempts  to  use  them  as  a 
shield  or  blind  to  mask  what  are  essentially  monopolistic  combina- 
tions, but  it  is  well  settled  that  a  combination  to  monopolize  or  restrain 
trade  or  competition  cannot  escape  its  unlawful  character  by  any 
form  of  corporate  charter,  organization,  or  merger.**  The  courts 
fully  recognize  the  characteristic  quality  of  a  corporation  which  is 
so  essential  to  the  utility  of  the  association,  that  for  the  transaction 
of  its  legitimate  business  it  is  a  legal  entity,  having  its  own  life  and 
individuality  distinct  from  its  members,  but  when  the  corporate 
form  is  assumed  by  individuals  for  the  purpose  of  evading  Ube  law 
against  monopoly,  and  as  a  cloak  under  which  unlawful  practices 
may  be  concealed,  the  courts  will  disregard  the  appearance  cmd  con- 
sider the  substance,  and  thus  determine  the  propriety  of  the  trans- 
action under  scrutiny.**  There  is  no  magic  in  a  corporate  organixa- 

Jaeobfi'  Pharmacy  Co.,  116  Ga.  429,  See  supra,  par.  104. 

41  S.  E.  553,  90  A.  S.  B.  126,  57  13.  Distilling,  etc.,  Co.  People, 

L.R.A.  547;  Klingel'a  Pharmacy  v.  156  111.  448,  41  N.  E.  188,  47  A.  S.  B. 

Sharp,  104  Md.  218,  64  Atl.  1029,  200. 

118  A.  8.  B.  399,  9  Ann.  Cas.  1184  14.  Ford  t.  Chicago  Milk  Shippers' 

%sd  note,  7  LJEl.A.(N.S.)  976  and  Ass'n,  155  HI.  166,  39  N.  E.  651,  27 

note.  L.B.A.  298;  Merchants'  Ice,  etc.,  Co. 

11.  Jayne  v.  Loder,  149  Fed.  21,  v.  Rohrman,  138  Ky.  530,  128  S.  W. 
78  C.  C.  A.  653,  9  Ann.  Cas.  294  and  599, 137  A.  S.  R.  390,  30  L.R.A.(N.S.) 
note,  7  L.R.A.(N.S.)  984  and  note.  973;    Atty.-Gen.   v.   National  Cash 

Note:  5  L.R.A.(N.S.)  137.  Register  Co.,  182  Mich.  99,  148  N.  W. 

12.  John  D.  Park,  etc.,  Co.  t.  Na-  420,  Ann.  Cas.  1916D  638;  State  v. 
Uonal  Wholesale  Dm^ists'  Ass'n,  175  Creamery  Package  Mfg.  Co.,  110 
N.  Y.  1,  67  N.  E.  136,  96  A.  S.  B.  Mmn.  415,  126  N.  W.  126,  623,  136 
ft78,  62  LJLA.  632.  A.   S.   B.   614;   Southern  Electric 

NotP;  5  L.R.A.(N.S.)  139.  Securities  Co.  v.  State,  91  Miaa.  195, 
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tion  which  can  purge  a  monopolistic  combination  of  ita  illegality, 
and  tnoh  scheme  remains  after  incorporation  as  essentially  opposed 
to  the  principles  of  sound  public  policy  as  before.'^  On  the  other 
handf  the  mere  organization  of  a  corporation,  or  the  consolidation 
under  a  single  charter  of  several  independmt  buaineBses  or  oorpcara- 
tions,  is  not  necessarily  unlawful,  although  competition  is  thereby 
lessened.^*  The  test  with  a  corporate  combination,  aa  with  others, 
is  whether  the  neoeasary  consequence  of  the  combination  is  the 
omtrolling  of  prices,  or  limiting  of  production,  or  auppressing  of 
competition,  in  saoh  a  way  as  t^reby  to  create  a  monopoly.^^  It 
has  been  stated  by  acme  courts  that  the  very  validity  of  the  corporate 
orgamzati<m  may  be  collaterally  assailed  when  an  unlawful  con- 
spiracy to  stifle  trade  and  create  a  monopoly  exists  in  the  articles  of 
assoeiatatm  of  tiw  ccnporatibn.^'  So^  where  the  provisions  of  an  anti- 
trust  act  permit  a  violation  of  any  of  its  provisions  to  be  pleaded  by 
a  private  person  in  a  suit  against  him  for  the  price  of  goods  pur- 
chaaed  of  a  corporation  transacting  business  contrary  to  the  act,  sudi 
person  may  plead  and  prove  the  real  objects  of  the  incorporation  of 
the  plaintiff  and  the  nature  of  the  business  conducted  by  it,  under  the 
express  statutory  authority  so  given,  to  plead  illegality  in  the  incor- 
poration or  business  transacted  by  the  plaintiff  aa  a  ground  for  the 
release  from  the  indebtednesa  sued  upon.**  Generally,  however,  a  pri- 
vate dtizMi  is  not  authorized  to  present,  through  the  medium  of  a  civil 
action,  and  try,  the  issue  whether  a  corporation  is  doing  business  in 
violation  of  an  antitrust  law.  A  detennination  of  this  issue  as  an 
independent  ground  of  relief  must  be  had,  if  at  all,  by  the  state,  and 
in  its  own  behalf,  through  the  attorney  general;  and  the  question 
whether  such  corporation  is  engaged  in  doing  business  in  violation 
of  the  act,  and  is  a  monopoly  and  subject  to  the  prohibition  and 
penalties  tiiereby  provided,  can  be  tried  only  in  that  way.** 

122.  Single  Corporatioii. — ^Where  the  organization  of  a  corporate 
body,  or  the  control  exercised  by  the  stockholders  in  determining  the 
agencies  selected  for  managing  its  business,  and  the  business,  as  thus 


44  So.  786,  124  A.  S.  R.  638;  People  eto.,  Ca  t.  Jotte,  210  Pa.  St  288,  fi9 

T.  Xorth  River  Sugar  Refining  Co.,  Atl.  1088,  2  Ann.  Cas.  951,  105  A. 

64  Hun  854^  355,  3  N.  Y.  S.  401,  7  8.  R.  812. 

K.  T.  8.  406,  2  L.RJI.  33,  S  Ii.B.A.  17.  Harding  v.  Amerioui  Glneow 

386,  affirmed  121  N.  Y.  582,  24  N.  Co.,  182  HI  561,  55  N.  E.  677,  74  A. 

E.  834,  18  A.  &  R.  843,  0  L.R.A.  8.  B.  189  and  note,  64  LiLA.  738. 

33;  State  t.  JStsndard  Oil  Co.,  49  Ohia  See  snpra,  par.  22  et  seq. 

St.  137,  30  N.  E.  279,  34  A.  S.  R.  18.  Finok  t.  Schneider  Oranite  Co., 

541,  15  IlR.A.  145.    See  Corpora-  187  Mo.  244,  86  S.  W.  213,  106  A. 


16.  Distilling,  ete.,  Co.  r.  People,  10.  Note:  64  LJl. A.  727.  Sasaanra, 

156  lU.  448,  41  K.  £.  186,  47  A.  S.  par.  69. 

B.  200.  20.  Note:  64  LJUi.  729.  See  in£r«» 

16.  Monongalwla  River  GonsoL  Coal,  par.  166  et  aeq. 


•noHS,  toL  7,  p.  534. 


S.B.452. 
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conducted,  managed,  and  controlled,  are  against  public  policy,  or  in 
contravention  of  a  statute  of  the  state,  such  acts  of  the  oorporata 
body  and  of  the  individual  shareholders  are  the  combined  acts  of 
all,  and  courts  are  not  so  powerless  that  they  may  not  prevent  the 
success  of  ingenious  schemes  to  evade  or  violate  the  law,^  A  cor- 
poration organized  for  the  purpose  of  controlling  the  manufacture 
and  sale  of  a  commodity,  thus  destroying  competition  and  monopoliz- 
ing the  business  affected,  is  against  public  p6Ucy  and  unlawful,  at 
common  law  and  by  statute,  and  all  acts  done  by  it  for  the  acoomplish- 
ment  of  its  purpose  are  illegal  and  void*  Where  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declaration  of 
its  corporate  purposes  the  necessary  effect  of  which  is  the  taxation 
of  a  monopoly  or  the  destructioa  of  competition  will  be  void,*  and 
will  render  the  organization  unlawful.*  An  agreement  intended  to 
^  aid  in  the  organization  of  an  illegal  corporation  designed  to  secure 
^  a  monopoly  of  a  certain  business  by  which,  in  consideration  of  indorse- 
ments and  other  financial  aid  to  a  shareholder  to  enable  him  to  raise 
funds  necessary  to  join  the  enterprise,  the  indorsers  are  to  have  a 
share  of  the  net  earnings  of  his  stock  has  been  held  void  on  grounds 
of  public  policy.'  Even  where  doubt  has  been  expressed  as  to  whether 
a  corporation  as  an  entity  may  be  able  to  create  a  trust  or  combinar 
tion  with  itself,  it  has  been  clearly  laid  down  that  members  or  in- 
dividual shareholders  may  in  controlling  it,  together  witii  it,  create 
such  trust  or  combination  that  will  constitute  it,  with  them  alike, 
guilty.'  And  this  is  the  case  where  it  appears  that  tiie  purpose  of 
the  corporation  and  its  members,  in  their  control  of  it,  is  to  monopo- 
lize trade  or  fix  prices  and  the  like,  whether  such  purpose  appear  in 
its  charter,  by-laws,  or  general  activities.^   But  the  dissolution  of  a 

1.  Fold  v.  Chicago  BGlk  Sluppero'  Co.,  183  Mieh.  99,  148  N.  W.  420, 
As'n,  105  lU.  166,  38  N.  E.  651,  27  Ann.  Caa.  1016D  638. 
I«.RA.  298;  Atty.-Gen.  v.  Natwnal     S.  People  v.  Cfaicani  Qas  Trost  Co., 
'   Cash  Register  Co.,  XB2  Midi.  99,  148  130  Bl.  268,  22  N.  W.  798, 17  A.  S.  R. 
N.  W.  420,  Ann.  Cas.  1916D  638;  319,  8  LJt.A.  497. 
People  V.  North  River  Snear  Refining     4.  Northern  SecuritieB  Go.  v.  United 
Co.,  54  Hun  (N.  T.)  354,  3  N.  Y.  S.  States,  193  U.  S.  197,^24  8.  Gt.  436^ 
401,  7  N.  Y.  8.  408,  2  LXA.  33,  5  48  U.  S.  (L.  ed.)  679. 
L.RA.  386,  affirmed  121  N.  Y.  (»2,     6.  Riehardson  v.  Bohl,  77  Midi.  632,  ^ 
24  N.  E.  834, 18  A.  S.  R.  843, 9  L.R.A.  43  N.  W.  1102,  6  LltA.  457  and 
33.  note. 

8.  People  V.  Chicago  Gas  Tmst  Co-  6.  Ford  v.  Chicago  Milk  Shippers 
130  HI.  268,  22  N.  E.  798,  17  A.  S.  Ass'a,  155  IlL  166,  a»  N.  G.  651,  27 
B.  319,  8  L.B.A.  497;  Distilling,  etc.,  I1.R.A.  298  and  note. 
Feeding  Co.  v.  People,  156  HI.  448,  7.  Ford  v.  Chicago  Uilk  Shippers' 
41  N.  E.  188,  47  A.  S.  R.  200  and  Ass'n,  155  Dl.  166,  39  N.  E.  651,  27 
note;  Harding  v.  American  Qlueosa  L.R. A.  298  and  note;  People  t.  Chicago 
Co.,  182  lU.  551,  55  N.  E.  577,  74  A.  Live  Stock  Exch.,  170  HI.  556,  48  N.  K. 
S.  R.  189  and  note,  64  L-R-A.  738;  1062,  62  A.  S.  R.  404,  39  L.R.A.  373; 
Atty.-Oen.  v.  National  Cash  R«giBter  Reeves  v.  Deoorab  Farmer's  Coopera- 
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•corporation  by  vote  of  a  majority  of  its  stockholders  to  avoid  com- 
petition with  a  business  rival  is  not  prohibited  by  a  statute  that 
declares  unlawful  and  void  all  arrangements,  contoaota,  agreemwta, 
trusts,  or  combinations  between  persons  or  corporations  made  with 
the  view  to  lessm  full  and  free  competition  in  manufaotoie  or  sale;  P 
nor  is  "common  stockholding,"  that  is,  ownership  of  the  stock  of 
competing  corporations  by  the  same  group  of  individuals,  necessarily 
objectionable  under  the  Sherman  act  * 

123.  By-Uvs. — It  is  well  settled  that  a  corporate  by-law  which 
tends  toward  monopoly,  or  improperly  to  restrain  trade  and  compe- 
tition, is  not  only  ultra  vires  and  void,  but  is  illegal  and  often  con- 
stitutes the  corporation  and  its  members  an  unlawful  combination.^* 
It  has  bem  held,  however,  that  the  ill^lity  of  such  by-law  cannot 
be  invoked  by  a  stranger;  the  objection  can  be  raised  only  by  a 
member  of  the  corporation  or  by  the  state."  A  corporate  by4aw 
is  valid  when  passed  in  pursuance  of  a  power  to  impose  certain  reatrio' 
tions  on  competititm  expresely  conferred  by  the  corp(mite  charter.^* 

124.  Doctrine  of  Ultra  ViiM.— At  common  law  ooipoiations  have 
no  power  to  make  contracts  or  enter  into  transactions  that  woul^ 
defeat  competition  or  promote  monopoly,"  and  the  acta  and  contracts 
whereby  an  illegal  combination  among  corporations  is  effected,  its 
continuance  perpetuated,  or  its  purposes  carried  out,  are  ultra  vires 
and  v(ad  as  regards  the  membeis  thereof.^*  In  accordance  with  tiiis 


tive  Soc.,  160  la.  IM,  140  N.  W.  160  la.  104,  140  N.  W.  844,  44  LJI.A. 
844,  44  L.R.A.(K.S.)  1104  and  note;  (N.S.)  1104;  Matthews  v.  Aasociated 
State  v.  Wilson,  73  Kan.  343,  84  Pac.  Press,  136  N.  T.  333,  32  N.  E.  981, 
737,  U7  A.  S.  R.  479;  Ertz  v.  Prodi«»  32  A.  S.  R.  741;  People  v.  Milk  Ex- 
Exch.  Co.,  82  Minn.  173,  84  N.  W.  change,  145  N.  T.  267,  39  N.  E.  1062, 
743,  83  A.  8.  R.  419,  81  L.R.A.  825  ;  46  A.  8.  R.  609,  27  L.R.A.  487; 
People  V.  Milk  Exchange,  145  N.  T.  Bailey  v.  Master  Plmnbers'  Ass'n,  103 
267,  39  N.  E.  1082,  45  A.  8.  R.  609,  Tenn.  99,  52  S.  W.  853,  46  L.R.A.  561. 
27  UR.A.  437;  MUwaukee  Masons',  Notes :  47  A.  8.  R.  220,  221 ;  7  Eng. 
etc.,  As8*n  v.  Niezeroireki,  95  Wis.  129,  Rul.  Caa.  287. 

70  N.  W.  166,  60  A.  S.  B.  97,  37  And  see  Corporation B,  vol.  7,  pp. 
L-R.A.  127.  146,  146. 

Note:  8  A.  S.  R.  192.  11.  American  Live  Stock  ConumB- 

8.  State  T.  Chilhowee  Woolen  Mills  sion  Go.  v.  Chicago  Live  Stock  Bzeh., 
Co.,  115  Tenn.  266,  89  8.  W.  741.  112  143  111.  210,  32  N.  E.  274,  36  A.  8. 
A.  S.  R.  825,  2  L.R.A.(N.S.)  493.     R.  385,  18  L.R.A.  190. 

9.  Note:  Ann.  Cas.  1912D  769.  Note:  7  Eng.  Rul.  Caa.  287. 

10.  American  Live  Stock  Commis-  12.  Note:  76  A.  S.  .B.  269.  See 
sion  Co.  V,  Chicago  live  Stock  Ezdi.,  infra,  par.  143. 

143  HI.  210,  32  N.  E.  274,  36  A.  S.  R.  IS.  Georgia  Tmst  Co.  v.  State,  109 
385,  18  L.RA.  190;  Ford  v.  Chicago  Ga.  786,  36  S.  E.  323,  48  L.R.A.  620. 
Milk  Shippers'  Ass'n,  155  111.  166,  39  14.  Ford  v.  Chicago  Milk  Shippers' 
N.  E.  651,  27  L.B.A.  298  and  note;  Ass'n,  155  III.  166,  39  N.  E.  661,  27 
People  V.  Chicago  Live  Stock  Exch.,  L.RA..  298;  DistilKng,  etc.,  Feeding 
170  111.  556,  48  N.  E.  1062,  62  A.  8.  Co.  v.  People,  156  HI.  448,  41  N.  E. 
K.  404,  39  L.R.A.  373;  Reeves  vt  188,  47  A.  S.  R.  200;  JHarding  v. 
Decor&h  Fanner'a  Cooperative  See.,  American  Glaeoae  Oo.,  182  HI.  651,  65 
R.  C.  L.  Vol.  XIX.— 11.  181 
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principle,  a  sale  or  lease  by  one  corporation  of  its  property  and  fran- 
chises to  another  is  illegal  when  it  partly  destroys  competition  in  the 
production  and  sale  of  a  staple  commodity  and  tends  towaiil  mo- 
nopoly.*' Likewise,  a  corporation  has  no  power  to  purchase  or  own 
property  for  the  purpose  or  with  the  ^ect  of  obtainiiig  a  monopoly 
althou^  there  is  no  limit  placed  by  its  charter  on  the- amount  of, 
property  which  it  may  acquire  and  hold.'*  But  it  has  never  been 
questioned  that,  in  the  absence  of  any  constitutional  provision  on 
the  subject,  the  legislature  can  confer  upon  corporations  the  power 
to  form  combinations  and  agreements  that  would  otherwise  be  void 
as  tending  toward  monopoly  and  restraint  of  competition.*'  Accoid- 
ingly,  the  constitutions  of  some  states  expressly  provide  that  the 
legidatitfe  shall  have  no  power  to  autiiorize  any  corporation  to  buy 
ahEu:<es  dr  stock  in  any  other  corporation  in  the  state,  or  elsewhera,  or 
to  make  any  contract  or  agreement  whatever,  witii  any  such  cor- 
poration, which  may  have  the  effect,  or  be  intended  to  have  the  effect, 
to  defeat  or  lessen  competition  in  their  respective  buaineases,  or  to 
encourage  monopoly;  and  all  such  contracts  or  agreements  sliall  be 
ill^al  and  void.^^ 

125.  Foreign  Corporations. — Since  a  foreign  corporation  mmt  con- 
form to  the  law  and  public  policy  of  the  state  in  which  it  does  busi- 
ness, it  cannot  enter  into  a  combination  that  ia  unlawful  under  tiie 
local  law,  or  transfer  or  receive  property  in  the  state  in  execution  of 
the  purpose  of  that  combination,  though  exercising  a  power  specifi- 
cally granted  by  its  charter.'*  A  corporation  coming  into  the  state, 

N.  £.  577,  74  A.  S.  B.  189  and  note,  People,  156  Dl.  448,  41  N.  £.  188,  47 

64  Ii.R.A.  788;  Finek  v.  Schneider  A.  S.  R.  200. 

Granite  Co.;  187  Ho.  244,  80  S.  W.  17.  Georgia  Tnut  Co.  v.  State,  109 

213,  106  A.  S.  B.  452;  Stockton  v.  Ga.  736,  35  S.  £.  323,  48  L.BA..  520. 

Central  R.  Co.,  50  N.  J.  Eq.  52,  24  18.  Loyden  v.  Central  B.,  etc.,  Co., 

Atl.  964,  17  L.B.A.  97;  McCarter  v.  37  Fed.  449,  2  UB.A.  120;  Georgia 

Firemen's  Ins.  Co.,  74  N.  J.  Kq.  372,  Triist  Co.  v.  State,  109  Ga.  736,  36 

73  Ati.  80,  414,  135  A.  S.  B.  708»  18  E.  323,  48  L.B.A,  520. 

Ann.  Gas.  1048,  29  L.B.A.(N.S.)  1194.  Note:  64  L.R.A.  694-695. 

See  infra,  par.  127  et  seq.  19.  Chicago  Wall  Paper  Milts  t. 

15.  McCntcheon  v.  Ueacx.  Capsule  General  Paper  Co.,  147  Fed.  491,  78 
Co.,  71  Fed.  787,  37  U.  S.  App.  586,  C.  C.  A.  607,  8  Ann.  Cas.  889;  Bishop 
19  C.  C.  A.  108,  31  L.R.A.  415;  Bishop  v.  American  Pieserrers'  Co.,  157  lU. 
T.  American  Preservers'  Co.,  157  IlL  284,  41  N.  E.  765,  48  A.  S.  R.  317: 
284,  41  N.  £..766,  48  A.  S.  B.  317;  Harding  v.  American  Glucoae  Co.,  182 
Finek  v.  Schneider  Graiiite  Co.,  187  liL  561,  65  N.  E.  577,  74  A.  S.  B. 
Ho.  244,  86  S.  W.  21S,  106  A.  S..R.  189  and  note,  64  L.R.A.  738;  Dunbar 
452;  Stockton  v.  Centnd  B.  Co.,  50  v.  American  Telephone,  ete..  Co.,  224 
N,  J.  ]Eq.  52,  24  Atl.  964,  17  L.EjV.  IU.  9,  79  N.  E.  423,  115  A.  S.  B.  132, 
97;  Anderson  t.  Shawnee  Compress  8  Ann;  Cas.  57  and  note;  Southern 
Co.,  17  Okla.  231,  87  Pac.  315,  15  Electric  Securities  Co.  v.  Stale.  91 
LJl.A.(N.S.)  846  and  note.  See  in-  Miss.  195,  44  So.  785,  124  A.  S.  R. 
fra,  par.  130,  131.  638;  State  v.  Creamery  Package  Mff:. 

16.  Distilltng,  et«..  Feeding  Co.  v.  Co^  110  Minn.  415,  126  N.  W.  120,. 
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UiereCor^,  canaot  have  power  to  puroiiaBe  the  stock  of  a  rival  cor- 
poratioD  for  the  purpose  of  reducing  competition  between  them,  if 
a  domestic  corporation  has  not  such  power.^  It  makes  no  difference 
that  Uie  unlawful  combination  had  been  formed  before  the  foreign 
corporation  was  licensed  to  do  business  in  the  state.^  And  in  deter- 
mining the  question  whether  a  foreign  corporation  can  perform  any 
corporate  function  in  the  state,  the  court,  under  the  averment  of  a 
bill  to  enjoia  its  voting  stock  in  a  domestic  corporation  that  it  is  an' 
illegal  corporation  and  trust,  may  look  tiuwigh  the  various  steps' 
which  led  to  the  organization  of  that  company  to  disisover  the  reason 
of  its  orgaiuKation,  ^e  purpose  for  which  it  was  organized,  and 
whether  or  not  thoee  purposes  conflict  with  the  local  antitrust  statute.* 
126.  Combinatka  and  Merger^Any  oOmbination  or  merger  of 
c<Hnpeting  oorporalions,  tiie  purpoee  or  necessary  omsequence  of 
which  is  the  controlling  of  prices,  or  limiting  production,  or  sup- 
pressing competition,  in  such  a  way  as  to  create  a  monopoly  or  control 
the  market  is  contrary  to  public  policy  and  illegal,  whatever  fprm 
it  may  take,  at  common  law  and  by  statute.*  It  makes  no  difference 
whether  the  combination  is  effected  through  the  instrumentality  of 
trustees  and  trust  certificates,*  or  by  creating  a  new  corporation  and 
conveying  to  it  all  the  property  of  the  competing  corporations,*  or 
by  other  methods.*  Upon  the  same  principle,  although  "common 
stockholding"  is  not  necessarily  unlawful,'  a  combination  which 
places  corporations  engaged  in  interstate  commerce  in  such  relation 
as  to  create  a  sin^e  dominating  control  in  one  corporation,  whereby 
natural  and  existing  competition  in  interstate  commerce  is  unduly 
restricted  or  suppressed,  i»  within  the  condenmation  of  the  Sherman 

623,  136  A.  S.  R.  514.    See  infra,  N.  J.  Eq.  372,  73  Aa  80,  414,  135 

par.  169.  And  see  generally,  Foreign  A.  S.  B.  708,  18  Ann.  Cas.  1048,  29 

Corporations,  vol.  12,  p.  12  et  seq.  L.E.A.(N.S.)    1194;    Slaughter  v. 

20.  Dunbar  t.  American  Telephony  Thacker  Coal,  etc.,  Co.,  55  W.  Vs. 

etc,  Co.,  224  111.  9,  79  N.  E.  423,  115  642,  47  S.  E.  247,  104  A.  S.  R.  1013, 

A.  S.  R.  132,  8  Ann.  Cas.  57.  2  Ann.  Cas.  336,  65  UR.A.  343; 

1.  Atty.-Qen.    v.    National    Caah  Charleston  Natural  Qas  Co.  t.  Kana- 

Begister  Co.,  182  Mich.  99,  148  K.  W.  wha  Natural  Gas  Go»  58  W.  Ya.  22, 

Ann.  Cas.  1916D  638;  State  t.  50  S.  E.  876, 112  A.  6.  B.  936,  6  Ann. 

Creamery   Package   Mfg.   Co.,  110  Cas.  154. 

Minn.  416,  126  N.  W.  126,  m,  136  Note:  8  A.  B.  B.  192. 

A.  S.  R.  514.   See  supra,  par.  Si.  And  see  CoRPtAAixoNS,  vol.  7,  p. 

8.  Southern  Eleotiie  Seeuritiea  Co.  719. 

T.  State,  91  Miss.  195,  44  So.  786, 134  4.  See  infra,  par.  12er. 

A.  S.  B.  638.  See  in&a,  par.  166, 167.  6.  Harding  t.  American  Oluoose  Co., 
3.  Harding  t.  American  Oluoose  182  lU.  551,  55  N.  G.  577,  74  A.  8.  R. 

Co.,  182  IlL  651,  55  N.  E.  577,  74  A.  180  and  note,  64  L.BJ^.  738.  See 

B.  R.  189  and  note,  64  L3.A.  738;  infra,  par.  130. 

Stockton  T.  Central  B.  Co.,  50  N.  J.     6.  See  infra,  par.  127  et  seq. 
Eq.,62,  24  AtL  964,  17  L.R.A.  97;     7.  See  supra,  par.  122. 
IfeCarter  t.  Firemen's  Ins.  Co..  74 
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act.* '  A  corporation  may  becpme  a  party  to  an  unlawfid  agreement 
or  combination  to  restrain  and  monopolize  trade  so  as  to  subject  itself 
to  liability,  civil  •  or  criminal,**  and  many  state  antitrust  subta  in 
terms  declare  that  a  corporation  thai  enters  into  the  combination 
thereby  forbidden  shall  be  deemed  guilty  of  conspiracy  and  punished 
accordingly.**  It  has  been  held,  however,  that  a  person  who  is  the 
agent  of  each  of  two  corporations  cannot  achieve  a  combination  be- 
tween the  corporations." 

127.  Partnership  among  Corporations.— Gorporataons  n^ty  consoli- 
date cmly  with  the  consent  of  the  legislature  of  the  state  by  which  they 
were  created,  and  only  in  the  manner  and  for  the  purposes  therein 
prescribed,**  and  the  uniting  of  corporations  into  a  particular  consoli- 
dation or  partnership,  not  authorized  by  their  charters  or  efifeoted  under 
statutes  in  refo^noe  to  con8oli<bition  of  corporatjons,  is  ultra  virea^ 
and  warrants  the  forfeiture  of  their  corpOTate  axistonce.**  When 
several  corporations  combine  to  do  certain  business,  under  the  general 
management  of  a  committee,  which,  representing  all  the  corporations, 
is  to  have  charge  of  the  property,  machinery,  ete.,  of  all,  and  when 
the  profits  thus  earned  are  to.  be  divided  between  the  parties  to  the 
oombination,  they  thereby  constitute,  a  partnership  of  corporations, 
and  their. agreement  so  to  do  is  ultra  vir^  and  void  unless  duly  author- 
ized by  statute.^*  And  the  centralization  of  corporate  franchises  in 
a  sin^e  irresponsible  power  furnished  with  every  del^;ated  facility 
for  regulating  and  controlling  at  will,  throughout  the  country,  the 
production  and  price  of  a  particular  and  necessary  article  of  com- 
merce, creates  a  monopoly  which  is  unlawful.** 

128.  Trusts. — In  its  original  and  typical  form,  a  trust  is  a  com- 
bination formed  by  an  agreement  among  the  stockholders  in  a 

8.  tJnited  States  v.  Union  Pac.  R.  Cobporations,  vol.  7,  p.  159  et  seq. 
Co.,  226  IT.  S.  61,  33  S.  Ct.  53,  57  V.     14.  Bishop  v.  American  Preservera' 
8.  (L.  ed.)  124,  226  U.  S.  470,  33  S.  Co.,  157  HI.  284,  41  N.  E.  765,  48  A. 
Ct.  162,  57  U.  S.  (L.  ed.)  306.   See  S.  R.  317;  People  v.  North  River 
supra,  par.  45.  Sugar  Refining  Co.,  64  Hon  354,  356, 

9.  West  Virginia  Transp.  Co.  v.  3  N.  Y.  S.  401, 7  N.  T.  S.  406,  2  UR.A. 
Standard  Oil  Co.,  50  W.  Va.  611,  40  33,  5  L.R.A.  386,  affirmed  121  N.  Y. 
8.  E.  591,  89  A.  S.  B.  895,  56  UR.A.  582,  24  N.  E.  834,  18  A.  8.  B.  843, 
804.  9  L.R.A.  33  and  note. 

Notes:  8  A.  S.  R.  192;  17  Ann.     Note;  8  L.B.A.  499. 
Cas.  102.  And  see  Corporations,  vol.  7,  p. 

10.  State  V.  Eastern  Coal  Co.,  29  607. 

B.  I.  254,  70  Atl.  1,  132  A.  S.  R.  817,  16.  Notes:  9  L.R.A.  38:  41  U.  8. 

17  Ann.  Cas.  96.  (L.  ed.)  1009. 

11.  Merchants'  Ice,  etc.,  Co.  v.  Rohr-  18.  People  v.  North  River  Sugar 
man,  138  Ky.  530,  128  S.  W.  599,  137  Refining  Co.,  64  Bm  354,  355,  3  N. 
A,  8.  R.  390,  30  L.R.A.(N.S.)  973.  Y.  S.  401,  7  N.  Y.  S.  406,  2  L3.A. 
See  supra,  par.  69,  74,  and  infinif  par.  33  and  note,  5  L.R.A.  386,  afflrmed 
166  et  seq.  121  N.  Y.  582,  24  N.  E.  834,  18  A.  S. 

18.  Note:  Ann.  Cas.  1912D  765.      R.  843,  9  L.R.A.  33. 
13.  Note:  8  L.R.A.  499.    And  see     Note:  8  L.R.A.  500. 
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number  of  competing  corporations  to  transfer  their  sharaa  to  an 
unincorporated  board  of  trustees,  and  to  receive  in  exchange  trust 
certificates  in  some  agreed  proportion  to  their  stockholdings.  The 
trustees,  through  their  stock  ownership,  elect  the  directors  and  con- 
tool  and  manage  the  oatire  group  of  ooxporations,  collect  their  earn- 
ings, and  declare  such  dividend^  therefrom,  from  time  to  time^  as 
they  may  determine,  to  be  distributed  among  t^e  holders  of  trust 
certificates.  Combinations  of  this  character  have  been  frequently 
made  the'anbject  of  judicial  investigation,  and  vhile  the  proceeding 
bas  most  generally  been  against  some  one  of  the  G(»porations  entering 
into  the  trust,  the  courts,  so  far  as  they  have  had  occasion  to  speak 
on  the  subject  at  all,  have  held  such  trusts  to  be  illegal,  as  being  in 
restraint  of  trade  and  competition,  when  organized  for  the  purpose 
of  getting  control  of  the  manufacture  and  sale  of  certain  products, 
so  as  to  stifle  competition  and  to  be  sible  to  dictate  the  amount  to  be 
manufactured  and  the  prices  at  which  the  same  should  be  sold,  and 
thus  to  create,  or  tend  to  create,  a  virtual  monopoly  in  the  manufacture 
and  sale  of  such  products.^'  A  combination  of  two  or  more  corpora- 
tions for  legitimate  purposes,  and  which  is  unobjectionable  as  a  com- 
bination, may  be  subject  to  attack,  if  a  trust  form  is  adopted,  upon 
the  ground  tliat  each  constituent  corporation  has  violated  some  pro- 
vision of  its  charter  or  some  principle  of  the  law  of  its  creation.** 
Whore  practically  all  the  directors  and  stockholders  unite  in  tKms* 
ferring  the  stock  to  the  trustees,  and  otherwise  carrying  the  purposes 
of  the  combination  into  execution,  the  formation  of  the  trust  is  to 
be  regarded  as  the  corporate  act  of  ihe  corporations  concerned,  and 
not  merely  the  individual  acts  of  the  respective  stockholders,  and^ 
inasmuch  as  corporations  may  not  enter  into  a  practical  copartner- 
ship or  consolidate  their  funds  except  as  expressly  authorized  by 
their  charters  or  by  statute,  ^e  formatioD  of  a  trust  oonstitates  an. 

17.  Stendaid  Oil  Go.  v.  United  7  N.  T.  S.  406,  2  L.B.A.  33,  5  LA.A. 

Statea,  221  U.  S.  1,  31  S.  Ot.  502,  55  386,  affirmed  121  N.  Y.  582,  24  N.  E. 

U.  S.  (U  ed.)  619,  Ann.  Gas.  1912D  834, 18  A.  8.  a  843,  9  LJt.A.  83  and 

734,  34  LJEt.A.(N.S.)  834;  MaUinek-  note;  State  v.  Standard  Oil  Co.,  4» 

ndt  Gluoueal  WoAb  t.  MiBSonri,  238  Ohio  St  137,  30  N.  £.  270,  34  A.  8. 

U.  S.  41,  35  S.  Ct  671.  59  V.  S.  (L.  B.  641,  15  LR-A.  145;  Lnfkin  Rule 

ed.)  1192:  Distilling,  etc.,  Co.  v.  Peo-  Co.  v.  Fringeli,  67  Ohio  St.  506,  49 

166  m  448,  41  N.  E.  188,  47  A.  N.  B.  1030,  63  A.  S.  K.  736, 41  L.RJL 

S.  R.  200;  Bidiop  t.  Ameriean  Pro-  185;  Qoeen  Ins.  Co.  v.  State,  86  Tex. 

smzs*  Co.,  157  UL  284,  41  N.  E.  250,  24  8.  W.  397,  22  LRA.  483. 

766,  48  A.  8.  R.  317;  Harding  v.  Notes:  8  A.  S.  B.  192;  74  A.  S.  R. 

Ameriean  Olneoae  Co.,  182  III.  55^  66  236. 

N.  E.  577,  74  A.  S.  R.  189  and  note.  Sea  snpia,  par.  66  et  seq. 

64  L.R.A.  738;  State  v.  Gyeamery  18.  Soathacn  Eleetrie  SeeoxitieB.  Go. 

Paeka^  Mfg.  Co.,  110  Uinn.  416, 126  v.  State,  91  Kin  106, 44  So.  785, 124 

N.  W.  126,  623,  186  A.  S.  B.  514;  A.  8.  B.  638. 

People  V.  North  River  Sugar  Refining  Note:  136  A.  8.  B.  621 

Co..  54  Han  364,  366,  3  N.  Y.  S.  401, 
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abuse  of  the  franchises  of  each  constituent  corporation,  and  an 
exercise  of  privileges  and  powers  not  confored  by  law,  and  renders 
it  liable  to  forfeiture  of  its  charter  and  dissolution  in  quo  warranto 
proceedings  at  the  suit  of  the  state.*'  And  this  is  entirely  reasonable, 
for  the  corporation  apart  from  the  whole  body  of  the  members  or 
stockholders,  clothed  with  the  statutory  fr^chises,  is  merely  a  name; 
and  when  the  whole  body  of  stockholders  oS&ad  the  law  of  the  cor- 
porate being,  the  corporation  ofFends.*"  This  holding  has  also  been 
put"  upon  the  ground  that  placing  the  stock  of  a  constituent  corpora^ 
tion  in  the  hands  of  the  trustees  was  an  abandonment  of  the  authority 
vested  in  the  corporation  by  the  statute  for  its  management  snd 
government,  and  the  delegation  and  transfer  of  that  management 
and  government  to  a  body  of  men  entirely  distinct  from  that  desig- 
nated by  the  statute  for  the  control  and  management  of  the  corpora- 
tion, by  which  circumstances  it  ceased  to  exercise  the  functions  pre- 
scribed by  law,  and  placed  the  corporation  under  the  dominion  of 
an  authority  unknown  to  the  statute.*  The  above  principles  are  re- 
flected in  the  antitrust  statutes  of  several  of  the  states.  These  usually 
prohibit,  in  varying  phraseology,  the  issuance  or  ownership  of -trust 
certi0cates  or  any  arrangement  whereby  the  stock  of  several  distinct 
oorporations  is  placed  in  the  hands  of  voting  trustees;  and,  in  more 
general  terras,  all  contracts  or  combinations  between  persons,  firms  or 
corporations  whereby  the  control  or  management  of  the  business, 
earnings,  or  product  is  transferred  in  whole  or  in  part  to  trustees 
or  to  any  peison  other  than  the  proper  officers,  agents  or  employees 
of  the  constituent  corporations  or  othets,  for  the  purpose  or  with  the 
eSecb  of  creating  a  monopoly  restraining  trade  or  fixing  prices.*  The 

19.  DiatiUing,  etc,  Co.  v.  People,  49  Ohio  St.  137,  30  N.  E.  279,  34  A. 
'156  nL  448,  41  N.  E.  188,  47  A.  S.  S.  R.  541,  15  L.R.A.  145. 

E.  200 ;   Bishop   v.   American   Pre-  1.  People  v.   North   River  Sugar 

servers'  Co.,  157  III.  284,  41  N.  E.  Refining  Co.,  54  Hun  364,  365,  3  N. 

765,  48  A.  S.  R.  317;  People  v.  North  Y.  S.  401,  7  N.  Y.  S.  406,  2  L.B.A. 

River  Sugar  Refining  Co.,  54  Hun  354,  33,  5  L.R.A.  386,  affirmed  121  N.  Y. 

355,  3  N.  Y.  S.  401,  7  N.  Y.  S.  406,  2  582,  24  N.  E.  834,  18  A.  S.  R.  843,  9 

L.R.A.  33,  5  L.R.A.  386,  affirmed  121  L.R.A.  33;  State  v.  Standard  Oil  Co., 

N.  Y.  582,  24  N.  E.  834,  18  A.  S.  R.  49  Ohio  St.  137,  30  N.  E.  279,  34  A. 

843,  9  L.R.A.  33;  State  v.  Standard  S.  R.  541,  15  L.R.A.  145. 

Oil  Co.,  49  Ohio  St.  137,  30  N.  E.  2.  Minnesota  v.  Northern  Securities 

279,  34  A.  S.  R.  541,  16  Ij.R.A.  145.  Co.,  194  U.  S.  48,  24  S.  Ct.  598,  48 

Notes:  8  A.  8.  B.  102;  74  A.  S.  R.  V.  8.  (L.  ed.)  870;  Waters-Pieree  Oil 

236.  Co.  V.  Texas,  212  U.  S.  86,  29  S.  Ct. 

See  supra,  par.  121,  127.  220,  53  U.  S.  (L.  ed.)  417;  Grenada 

20.  People  v.  North  River  Sugar  Lumber  Co.  v.  Mississippi,  217  U.  S. 
Refining  Co.,  54  5mi  354,  355,  3  N.  433.  30  S.  Ct.  535,  54  TJ.  S.  (L.  ed.) 
Y.  S.  401,  7  N.  Y.  S.  406,  2  L.R.A.  826;  MalUnckrodt  Chemical  Works  v. 
33,  5  L.R.A.  386,  affirmed  121  N.  Y.  Missouri,  238  U.  S.  41,  35  S.  Ct.  671, 
582.  24  N.  £.  834.  38  A.  S.'R.  843.  9  69  IT.  8.  (U  ed.)  1192;  Chicago  Wall 
L.R.A.  33;  State  v.  Standard  Oil  Co.,  Paper  Uills  v.  Genenl  Paper  Co.  147 
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"'coutroS'*  of  buidnees  of  a.  corporation  which  such  legislation  forbids 
the  corporation  to  grant  to  others  than  the  corporation's  officers  or 
agents  means  power  to  dictate  the  corporate  action  of  the  corporation, 
not  the  mere  management  of  some  special  limited  department  of  ita 
operations.'  It  has  been  held  that  a  "combine,"  to  fall  within  the 
purview  of  the  legislative  design  in  a  statute  of  this  character,  must 
have,  as  a  constituent  element,  eitiier  a  violation  of  public  policy,  in 
tiiat  it  tends  to  create  a  monopoly  or  is  in  restraint  of  trade,  or  that 
it  involves  a  ^l^tion  and  abandonment  of  corporate  powers  and 
is  inimical  to  the  public  welfare.'  The  trust  form  of  combination  has 
had  such,  a  profound  intluence  upon  the  public  mind  tiiat  the  word 
"trust"  has  come  to  signify  any  combination,  whether  of  producers 
or  vendors  of  a  commodity,  for  the  purpose  of  controlling  prices 
and  suppressing  competition,  so  that  all  contracts,  a^eementa,  and 
schemes,  whereby  those  who  are  competitors  combine  to  regulate 
prices  are  called  "trusts."*  And  many  state  antitrust  statutes  ex- 
pressly define  a  trust  as  a  combination  of  capital,  skill,  or  acts,  by 
two  or  more  persons,  firms,  corporations,  or  associations  of  persons, 
or  either  two  or  more  of  them,  for  either,  any  or  all  of  the  above 
purposes* 

129.  Ownership  of  Stock  in  Competii^  Corporations. — It  is  a  well 
established  general  rule  in  this  country  that  a  corporation  cannot 
become  a  stockholder  in  another  corporation  unless  such  power  is 
given  it  by  its  charts  or  is  necessarily  implied  in  it,  or  ia  given  by 
«xpreflB  l^slative  grant,  especially  if  the  puichase  be  for  the  purpose 
of  controlling  or  affecting  the  management  of  the  other  corporatum.^ 

Fed.  491,  78  G.  C  A.  607,  8  Ann.  Caa.  U.  S.  (L.  ed.)  679;  Smiley  v.'  Kansas, 

889;  Bishop  v.  Ameriean  Preservers'  196  U.  B.  447,  25  S.  Ct.  289,  49  U.  S. 

Co.,  157  HI.  284,  41  N.  E.  765,  48  A.  (L.  ed.)  646;  Watera-Pieree  Oil  Co. 

S.  B.  317;  Harding  v.  American  Glu-  v.'  Texas,  212  V.  S.  86,  29  S.  Ct  220, 

«08e  Co.,  182  IlL  551,  55  N.  Qi  677,  S3  U.  S.  (L.  ed.)  417;  Grenada  Lnm- 

74  A.  S.  &  189,  64  L.B.A.  738;  Tazoo,  ber  Co.  v.  Mii»iaaippi,  217  U.  S.  433, 

«t«.,  B.  Co.  T.  Searles.  85  Mias.  520,  30  S.  Ct  635,  54  U.  S.  (L.  ed.)  836; 

37  So.  939,  68  L.E.A.  715;  Ft.  Wor^  State  v.  Smiley,  65  Kan.  240,  69  Pac. 

«t«.,  B.  Co.  T.  State,  99  Tex.  34,  87  199,  67  Li.B.A.  903;  State  v.  Wilson, 

S.  W.  336,  70  L.B.A.  950.  73  Kan.  343,  84  Pac.  737,  117  A.  8. 

S.  Tazoo,  ete.,  R.  Co.  v.  Searles,  85  B.  479;  Hnnt  v.  Riverside  Co-Opera- 
Miss.  520,  37  So.  939,  68  L.R^.  716.  tive  Clab,  140  Mich.  538,  104  N.  W. 
See  infra,  par.  133.  40,  112  A.  S.  B.  420;  Kosciusko  Oil 

4.  Tazoo,  etc.,  B.  Co.  v.  Searles,  86  Mill,  etc.,  Co.  v.  Wilson  Cotton  Oil 
Miss.  620,  37  So.  939,  68  715.  (^o.,  90  Miss.  551,  43  So.  435,  8  L.R.A. 
See  SQpra,  par.  86.  (N.S.)  1053;  Queen  Ins.  Co.  v.  State, 

5.  Queen  Ins.  Co.  v.  State,  86  Tex.  86  Tex.  250,  24  S.  W,  397,  22  L.B.A. 
250,  24  S.  W.  397,  22.L.B.A.  483.  483;  State  v.  Missouri,  etc.,  B.  Co., 

Notes:  8  A.  S.  R.  192;  74  A.  3.  B.  99  Tex.  516,  91  S.  W.  214,  13  Ann. 

236.  Cas.'l072,  5  L.R.A.(N.S.)  783. 

And  see  supra,  par.  2.  7.  Georgia  Trust  Co.  v.  State, 

6.  Connolly  v.  Union  Sewer  Pipe  Ga.  736,  35  S.  E.  323,  48  L.U.A,  520; 
Co..  184  U.  S.  540,  22  S.  Ct.  431,  46  People  v.  Chicago  Gas  Trust  Co.,  130 
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Even  a  etotutory  power  to  buy  and  sell  such  stock  has  been  held  not 
to  authorize  a  corporation  to  purchase  all  the  stock  of  another  in 
order  to  obtain  control  of  and  manage  it^  It  is  ultra  vires  and  unlaw- 
ful for  a  corporation  to  purchase  stock  in  a  rival  corporation  for  the 
purpose  of  controlling  the  latter  and  thereby  preventing  competition 
md  creating  a  monopoly;  and  this  is  so  whether  the  purchase  is 
made  by  the  corporation  in  its  own  name  or  in  the  name  of  others 
as  its  agents  or  trustees.  To  hold  otherwise  would  be  to  sustain  a 
transaction  illegal  in  its  character,  accomplished  by  indirection,  when 
it  could  not  be  done  if  the  methods  were  direct.'  And  it  ia  not  material 
that  the  corporations  concerned  were  not  the  only  parties  engaged  in 
the  particular  business,  for  the  reason  that  if  such  was  the  case,  while 
a  complete  monopoly  or  a  complete  restraint  of  competition  would 
not  necessarily  result,  the  tendeupy  would  be  in  that  direction,  which 
is  sufficient  to  condemn  the  transaction  as  unlawful.**  The  purchase, 
directly  or  thi^ugh  a  subffldiary,  by  one  corporation  of  a  dominating 
stock  control  of  another  whereby  national  and' eidsting  competition 
between  them  in  interstate  commerce  is  unduly  restricted  or  sup- 
pressed is  in  violation  of  the  Sherman  antitrust  act,  even  though 
such  purtdiase  was  legal  in  the  state  where  made,  and  within  cor- 
porate powers  conferred  by  state  authority.'*  A  combination  is 
probably  in  violation  of  the  Shennan  act  the  purpose  oi  which  is 
to  enable  a  corporation  engaged  in  interstate  trade  to  obtain  control  of 
a  competing  corporation  through  a  pledge  of  a  minority  of  stock  in 
the  latter,  with  voting  pow^,  to  secure  a  loan  to  the  ownra>  of  such 
stock,  and  then  having  the  first  corporation  vote  to  suspend  the 
business  of  the  competitor  until  further  order  of  the  board  of  direc- 
iomM  The  constitutions  of  some  states  expressly  provide  Uiat  the 
general  assembly  of  the  state  shall  have  no  power  to  auHiimze  any 
corporation  to  buy  shares  of  stock  in  any  other  corporation  in  the 
state  or  elsewhere,  wh^e  euoh  purchase  may  have  the  effect,  or  be 
intended  to  have  the  effect,  to  defeat  or  lessen  competition  in  tibeir 
respective  businesses,  or  to  enoourage  monopoly.  It  has  been  held 
that  this  fffovision  is  not  absolute  in  its  terms,  and  does  not  prevent 

III.  268,  22  N.  E.  798, 17  A.  S.  tL  319,  10.  thmbar  v.  Ameriean  Telephone, 

8  L.R.A.  497;  Dunbar  t.  American  etc.,  Co^  224  HL  9,  79  N.  E.  4^  115 

Telephone,  etc.,  Co.,  224  111.  9,  79  A.  S.  R.  132,  S  Ann.  Cas.  67  and 

N.  E.  423,  115  A.  S.  B.  132,  8  Ann.  note. 

Cas.  67  and  note.                   '  11.  United  States  v.  Union  Pac.  R. 

Note:  41  U.  S.  (L.  ed.)  1010.  Co.,  226  U.  S.  61,  33  S.  Ct.  63,  6T 

See  GOBpORATioirB,  voL  7,  p.  6S3  U.  S.  (L.  ed.)  124. 

at  seq.  Note:  9  Ann.  Cas.  300. 

8.  Note:  8  Ann.  Cas.  66.  See  supra,  par.  47. 

9.  Danbar  t.  American  Telephone,  12.  United  States  v.  Kissel,  218  U. 
etc.,  Co.,  224  m.  9,  70  N.  E.  423,  U5  S.  601,  31  S.  CL  134,  54  U.  S.  (L. 
A.  S.  B.  132,  8  Ann.  Cas.  67  and  ed.)  1168. 

note. 
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the  legislature  from  conferring  upon  a  corporation  tb»  pow^  to 
purchase  and  hold  stocks  in  other  corporations,  nor  such  corporation 
from  making  soch  purohasee,  where  they  have  no  sack  tendency 
or  effect.^* 

130.  Holding  Companies. — Shortly  after  it  had  been  clearly  ascer- 
tained that  corporate  "trusts,"  in  the  technical  sense,  were  unlawful,^* 
combination  amMig  competing  corporaiionB  wala.  sought  to  be  aocom- 
pliahed  through  the  absolute  transfer  of  the  stocks  of  the  constituent 
companies  to  a  central  "holding"  company.  This  plan  is  executed 
by  c^ganizing  a  corporation,  often  under  the  laws  of  a  foreign  state, 
to  hold  tiie  shares  of  the  stock  of  the  constituent  companies,  their 
shareholders  receiving,  upon  an  agreed  basis  of  valuei,  ^ares  in  the 
holding  corporation  in  exchange  therefor.  The  stockholders  of  the 
constituent  companiee  disappear,  as  such,  for  the  moment,  but 
immediately  reappear  as  rtookholders  of  the  holding  company,  which 
is  thereafter  to  guard  the  interests  of  both  sets  of  stockholders  as  a 
unit,  and  to  manage,  or  cause  to  be  managed,  the  several  corpora- 
tiona  as  if  held  in  one  ownership.  Necessarily  by  this  combination 
lor  arrang^ent  the  holding  company  in  the  fullest  sense'dominates 
the  situation  in  the  interest  of  those  who  were  stockholders  of  the 
constituent  companies.  This  device  has  been  no  more  successful 
■iban  the  others  which  have  been  discussed.  Looking  through  form 
to  subetance,  courts  and  legislatures  h^ve  no  hesitancy  in  declaring 
such  combinations  unlawful  when  the  purpose  pr  effect  is  to  obtain 
a  monthly  or  to  suppre^  oompetition  among  the  constituent  com- 
paniea.'*  A  combination  through  the  agency  of  a  holding  company 
between  competing  interstate  rfulroad  corporations  is  in  violation 
of  the  Shermaa  antitrust  act, ,  even  though  the  holding  company 
is  a  state  corporation  with  authority  under  its  charter  to  hold  the 
stocks  of  other  companiea  It  iabeld  that  such  combination  is,  within 
tiie  meaning  of  the  act^  a  "trust;"  but  if  not,  it  is  a  combination  in 
reetraint  of  inteisttUe  and  international  commerce ;  and  that  is  enough 
to  l»ing  it  under  the  condemnation  of  the  aot.^'   The  combination 

U.  Qeoma  Trust  Co.  t.  State,  109  855;  Anderson  t.  Shawnee  Compress 

Gm.  736,  35  S.  E.  323,  48  L3.A.  520.  Co.,  17  Okla.  231,  87  Fae.  315,  16 

Not«:  64  LSUL  6H  5^5;  8  Ann.  ti.B^.(K.B.)  8M. 

Cas.  66.  Note:. 136  A.  8.  K.  524.- 

li.  See  Bupn,  par.  128.  As  to  diesotntion  of  holding  eom- 

16.  Northern  Seauritaes  Go.  v.  Unit-  panies  under  the  Shennan  antitonst 

0d  States,  193  U.  S.  197,  24  S.  Ct  act,  see  supra,  par.  66,  121,  126,  and 

436,  48  U.  S.  (L.  ed.)  679;  People  v.  infra,  par.  161, 166. 

Chiouro  Gaa  Trust  Co.,  130  lU.  268,  16.  Northeni  Seeurities  Co.  v.  Unit- 

22  K.  B.  798, 17  A.  8.  B.  319, 8  ed  States,  193  U.  S.  197,  24  S.  Ct 

497;  Southern  Kl^etzic  Securitiea  Co.  436,  48  V.  8.  (L;  ed.)  679;  Hanimon 

V.  State,  91  Miss.  195,  44  So.  785,  v.  Northern  Securities  Co.,  107  tJ.  8. 

134  A.  S.  R.  638;  In  re  Davies,  168  244,  25  B.  Ct.  493,  49  U.  8.-  fL.  ed.) 

K  T.  89,  61  N.  E.  118,  56  L.R.A.  739;  TTnited  States  v.  Ubion  Pae.  B. 

169 


Digitized  by 


5181 


MONOPOLIES  AND  COMBINATIONS 


19  B.  C.  L. 


of  the  stocks  of  various  corporations  trading  in  a  commodity  in  U)e 
hands  of  a  holding  company,  with  the  intent  to  exclude  others  froi» 
the  trade,  and  thus  centralise  in  the  combination  the  perpetual  con- 
trol of  the  movement  of  this  commodity  in  the  channel  of  interstate 
and  foreign  commerce,  likewise  constitutes  a  violation  of  the  act.^' 
And  the  same  is  true  where  dominion  and  control  are  acquired  over 
interstate  trade  in  such  commodity  by  a  principal  corporation  acting 
in  conjunction  with  subsidiary  or  accessory  corporations  whose  stock 
it  owns,  whereby  the  business  or  stock  control  of  many  competitors^ 
as  well  as  of  concerns  manufacturing  certain  elements  essential  to 
the  successful  manufacture  of  the  commodity  affected,  ia  purchased 
by  the  principal  corporation,  or  by  one  or  another  of  tiie  aoceaaories, 
in  many  cases  after  ruinous  trade  wars,  the  parties  in  interest  uni- 
formly covenanting  not  to  engage  in  the  business,  and  the  constituent 
concerns  being  sometimes  cl<»ed  out,  and  often  continuing  ostensibly 
as  independent  concerns.  In  such  cftse,  it  is  immaterial  whether  the 
combination  be  looked  at  from  the  viewpoint  of  stock  ownership,  or 
from  the  standpoint  of  the  principal  and  accessory  corporations  viewed 
independently.*'  The  very  unification  of  power  and  control  ovm** 
the  industry  which  results  from  such  combination  raises  a  presump- 
tion of  an  intent  to  exclude  otiiers  from  the  trade,  and  thus  centralize 
in  the  combination  a  perpetual  cpntrol  of  the  movement  of  these 
commodities  in  the  channels  of  interstate  and  foreign  jcommeroe,  in 
violation  of  the  act** 

131.  Acquisition  and  Consolidation  of  Competiag  Properties.^A 
corporation  empowered  to  carry  on  a  particular  business  may  lawfully 
purchase  the  plant  and  business  of  competitors,  although  suoh  pur- 
chases may  diminish,  or  for  a  time,  at  least,  destroy,  competition, 
and  contracts  reasonably  required  to  make  such  purchases  e£Fective  by 
protecting  the  purchaser  in  the  use  and  enjoyment  of  the  thing  pur- 
chased cannot  be  declared  by  the  courts  to  be  repugnant  to  public 
policy.^  Nor  can  cognizance  be  taken  by  ttie  courts  of  those  case* 
in  which  individuals  who  own  the  whole  stock  of  one  coiporati<m 
acquire,  as  individuals,  the  stock  of  another  corporation,  unless  under 

Co.,  226  U.  8.  61,  33  S.  Ct  53,  57  U.  S.  (L.  ed.)  619,  Ann.  Caa.  1912D 
U.  S.  (L.  ed.)  m    See  supra,  par.  734,  34  L.R.A.(N.S.)  834. 


17.  Standard  Oil  Co.  v.  TJnited  171  Mass.  101,  50  N.  B.  509,  6&  A. 
Stotea,  221  U.  fi.  1,  31  S,  Ct.  502,  55  S.  R.  403,  41  L.R.A.  189 ;  Trenton 
TI.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D  Potteries  Co.  v.  Oliphant,  58  N.  J. 


18.  United  States  v.  American  To-  46  UR.A.  255;  Leslie  v.  Lorillard,  110 
bacoo  Co.,  221  U.  S.  106,  31  8.  Ct  N.  T.  619,  18  N.  E,  363,  1  L.R.A.  456 


19.  SUndard  Oil  Co.  v.  United  Coal,  etc.,  Co.  v.  Jatte,  210  Pa.  St. 
States.  221  U.  8.  1,  31  S.  Ct.  502,  66  288.  59  Atl.  1088,  105  A.  8.  R.  812, 
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47.  66  ei  seq. 


20.  Anchor  Electric  Co.  v.  Hairfces, 


734,  34  L.R^(N.S.)  834. 


Eq.  507,  43  Atl.  723,  78  A.  S.  R.  612, 


632,  55  U.  S.  (L.  ed.)  663. 


and  note;  Monongsliela  River  Consol. 
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very  extreme  circumstance.^  But  where  an  existing  corporation,  or 
one  created  for  the  purpose,  takes  over,  by  sale  or  lease,  and  con- 
polidatee  a  number  of  competing  plants  and  businesses,  whether  these 
ffere  incorporated  or  not,  paying  for  them  in  stock,  bonds,  notes  or 
cash,  and  taking  agreements  on  the  part  of  the  vendors  or  lessors  and 
their  officers  and  stockholders  not  to  enter  into  any  business  compet- 
ing with  that  of  the  new  corporation  in  specified  territory  for  a  term 
of  years,  the  form  of  the  transaction  will  be  disregarded  and  the 
intent  of  the  parties  or  tiie  effect  produced  will  determine  the  legality 
of  the  combination.  It  has  been  held  that  a  corporate  consolidation 
of  this  character  embracing  a  large  majority  of  the  producers  of  a 
oommodity  in  a  certain  tm'itory  is  not  illegal  where  no  actual  mo- 
nopoly is  obtained  or  apparently  contemplated,  and  the  vendors  act 
separately  and  without  conspiracy  or  combination  among  tliem,  what- 
ever may  have  been  the  undisclosed  intention  of  the  vendee.*  On 
the  other  hand,  where  the  purpose,  tendency  or  result  is  to  obtain 
for  the  consolidated  corporation  a  virtual  monopoly,  suppress  com- 
petition, limit  output  and  control  prices,  or  to  give  the  corporation 
the  power  to  do  so,  whether  exercised  or  not,  such  corporation  will 
be  regarded  as  an  unlawful  combination  under  the  common  law  and 
state  and  federal  antitrust  acts*  This  is  true  whether  the  new  cor- 
poration has  been  organized  by  members,  officers,  directors  or  stock* 
holders  of  several  exiisting  competitive  corporations  and  partnerships 
constituting  all  or  a  large  proportion  of  those  engaged  in  the  par- 

2  Ann.  Cas.  951;  Oakdale  Mfp.  Co.  74  A.  S.  R.  189  and  note.  64  L.R.A. 

V.  Garst,  18  R.  I.  484,  28  Atl.  973,  49  738;  Merchants'  Ice,  etc.,  Co.  v.  Robr- 

A.  R.  R.  784,  23  L.R.A.  639.  man,  138  Ky.  530,  128  S.  W.  599,  137 

Note:  15  L.R.A.(N.8.)  849.  A.  S.  R.  390,  30  L.R.A.(N.S.)  973^ 

8ee  supra,  par.  90  et  seq.  United   Shoe  Machinery  Co.  v.  La 

And  see  Cobpoeations,  voL  7,  p.  Chapelle,  212  Mass.  467,  99  N.  E.  289,. 

634.  Ann.  Cas.  1913D  715;  Richardson  v. 

1.  Note:  35  A.  8.  R.  396.  Buhl,  77  Mich.  632,  43  N.  W.  1102, 

2.  Monongaheta  River  Consol.  Coal,  6  L.R.A.  457  and  note;  State  v. 
etc.,  Co.  V.  Jutte,  210  Pa.  St.  288,  69  Creamery  Pdckage  Mfg.  Co.,  110 
Atl  1088,  105  A.  S.  R.  812,  2  Ann.  Minn.  415,  126  N.  W.  126,  623,  13© 
Cas.  951.  A.  S.  R.  514,  115  Mian.  207,  132  N. 

8.  Standard  Oil  Co.  v.  United  States,  W.  268,  Ann.  Cas.  lffl2D  820,  L.R.A. 

221  U.  S.  1,  31  S.  Ct?  502,  55  U.  8.  1915A  892;  Southern  Eleetrie  Seeuri- 

(L.  ed.)  619,  Ann.  Cas.  J912D  734,  ties  Co.  v.  State,  91  Miss.  196,  44  So. 

34  L.R.A.(N.S.)  834;  United  States  785,  124  A.  8.  R.  638;  Anderaon  v. 

v.  American  Tobaeco  Co.,  221  U.  S.  Shawnee  Compress  Oo.,  17  Okla.  231,. 

106,  31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  87  Pae.  315,  15  L.R.A.(N.S.)  846 

663;  MeCntcheon  v.  Mei?.  Capmile  Co.,  and  note;  Monongahela  River  Consol. 

71  Fed.  787,  37  U.  S.  App.  586.  19  Coal,  etc..  Co.  v.  Jutte,  210  Pa.  St. 

C.  C.  A.  108.  31  L.R.A.  415;  Dis-  388,  59  /\tl.  1088,  106  A.  8,  R.  812, 

tilling,  etc.,  Co.  v.  People,  156  III.  2  Ann.  Cas.  951 'and  note. 
448,  41  N.  E.  188,  47  A.  S.  R.  200      Notes:  52  L.R.A.  376;  Ann.  Cas. 

and  note;  Harding  v.  American  Gin-  1912D  769. 

«oBe  Co.,  182  111.  561,  S6  N.  E.  677,  <  See  mipra,  par.  96. 
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ticular  busing,*  or  by  outside  proinoters  who  obtain  options  upon 
the  competing  propertiw  from  the  vendora  separately  under  which 
they  cause  the  properties  to  be  subsequently  transferred  to  the  cor- 
poration,* or  by  parties  interested  in  one  or  more  other  concerns  for 
the  purpose  of  consolidating  those  and  then  acquiring  the  plants  and 
goodwill  of  as  many  aa  possible  of  the  other  manufacturers  in  the 
same  business  or  locality  and  bringing  them  under  the  one  manage- 
ment and  control,  fixing  prices,  etc.*  State  antitrust  acta  K>metimes 
define  a  monopoly  aa  a  combination  or  consolidation  of  two  or  more 
corporations  whereby  one  of  them  acquires  the  shares  or  certificates 
of  stock,  franchise,  or  other  rights,  or  the  physical  properties  or  any 
part  thereof  of  the  other  with  the  effect  of  preventing  or  lessening 
competition,  whether  such  acquisition  is  accomplished  jdirectly  or 
through  the  instrumentality  of  trustees  or  otherwise.' 

X.  Gabbibbs  and  Other  Public  Utilitibb 

132.  In  General. — It  was  early  recognized  ^at,  as  applied  to  car- 
riers, a  combination  for  the  purpose  of  destroying  competition  and 
establishing  uniform  rates  was  injurious  to  trade  and  commerce,  and 
hence  ille^  under  a  statute  which  made  it  a  mme  to  conspire  to 
commit  an  act  injurious  to  trade  or  commerce,^  and  there  are  many 
cases  holding  all  contracts,  combinations  and  agreements  between 
competing  carriers  and  other  public  utilities  for  the  elimination  of 
competition,  fixing  of  rates,  division  of  territory,  or  pooling  of  profits, 
to  be  iU^al  and  void,  as  tending  toward  monopoly  or  restraint  of 

4.  Standard  Oil  Co.  V.  United  States,  A.  S.  R.  390,  30  L.R.A.(N.S.)  973; 

221  U.  S.  1,  31  S.  Ct  502,  56  U.  S.  Richardson  v.  Buhl,  77  Mich.  632,  43 

(h.  ed.)  619,  Ann.  Cas.  1912D  734,  N.  W.  1102,  6  L.R.A.  457  and  note; 

34  L.R.A.{N.S.)  834;  United  States  State  v.  Creamery  Package  Mfg.  Co., 

V.  American  Tobacco  Co.,  221  U.  S.  110  Minn.  415,  126  N.  W.  126,  623, 

106,  31  S.  Gt.  632,  56  U.  S.  (L.  ed.)  136  A.  S.  R.  514;  Anderson  v.  Shaw- 

663;  MeCutcheoD  V.  Merz  Capgole  Co.,  nee  Compreas  Co.,  17  Okla.  231,  87 

71  Fed.  787,  37  U.  S.  App.  586,  19  Pae.  315,  15  L.R.A.(N.S.)  846  and 

C.  C.  A.  108,  31  L.RA.  415;  Harding  note. 

V.  American  Qlnooee  Co.,  182  111.  551,  7.  Minnesota  t,  Northwn  Securities 

55  N.  E.  577,  74  A.  8.  R.  189  and  Co.,  194  U.  S.  48,  24  S.  Ct.  598,  48 

not^  64  L.R.A.  738.  U.  S.  (Ii.  ed.)  670;  Waters-Pierce  OU 

6.  Monongahela  Biver  Consol.  Coal,  Co.  t.  Texas,  212  U.  S.  86,  29  S.  Ct. 

etc.,  Co.  V.  Jutte,  210  Pa.  St  288,  59  220,  53  U.  S.  (L.  ed.)  417;  Ft.  Worth, 

AU.  1088,  105  A.  S.  B.  812,  2  Ann.  etc.,  R.  Co.  v.  State,  99  Tax.  3^  87 

Cub.  951  and  note.  S.  W.  336,  70  LJijl.  950. 

6.  Standard  Oil  Co.  v.  United  States,  8.  State  v.  Armour  Padkjn^  Co.,  173 

221  U.  S.  1,  31  S.  Ct.  602,  55  U.  S.  Mo.  356,  73  S.  W.  646,  96  A.  S.  R. 

(L.  ed.)  619,  Ann.  Cas.  1912D  734,  516,  61  L.R.A.  464;  Hooker  v.  Vande- 

34  L.R.A.(N.S.)  834;  United  SUtea  water,  4  Denio  (N.  Y.)  349,  47  Am. 

V.  American  Toba«eo  Co.,  221  U.  S.  Dec.  258;  Stanton  t.  AUen,  5  Doaio 

106,  31  S.  Ct.  632,  55  U.  S.  (L.  ed.)  (N.  Y.)  434,  49  Am.  Deo.  282. 

663;  Merchants'  Ice,  etc.,  Co.  v.  Rohr<  Notes:  74  A.  S.  R.  249  et  seq.;  1 

man,  138  Ky.  630,  128  S.  W.  599,  137  L.R.A.  849  et  seq.;  6  Ann.  Cas.  158. 
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trade  and  competition  to  die  pablie  detrimeDt,  however  partial  the 
restraint,  and  without  r^ard  to  whether  or  not  actual  injury  has 
rasulied  to  the  public*  Some  of  these  decisione  are  also  based  upon 
the  ground  that  a  corporation  whose  business  ia  pnblio  in  its  nature, 
and  which  is  in  the  exercise  of  franchises  granted  by  the  state  for  the 
pnblie  benefit,  may  not  without  the  state's  consent  disable  itself  from 
perframing  any  part  of  its  charter  functions  or  duties  imposed  on 
it  by  law,  and  that  a  contract  to  do  so  is  a  violation  of  its  duty  to 
the  state  and  is  void  as  e^ainst  public  policy.'®  This  much  can  be 
said  with  ^ety,  that  where  the  oom'bination  eetablishes  unreasonable 
rates,  or  rates  are  fixed  regardless  <tf  whether  they  are  reasonable  or 
not,  or  where  its  direct  purpose  is  to  restrain  oompetition  or  create 
a  monopoly  detrimental  to  the  public  good,  the  combination  is  con* 
trary  to  public  policy  and  void.'*  There  is,  however,  a  line  of  authori- 
ties which  takes  the  view,  that  when  contracts  of  carriers  oit  other 
public  utilities  prevent  an  unhealthy  competition  and  yet  furnish 
the  public  with  adequate  facilities  at  fixed  and  reasonable  rates,  they 
are  ben^cial  and  in  accord  with  sound  principleB  of  public  poii(^,^' 

'  9.  Gibbi  V.  Baltimore  Gonsol.  Gas  876,  112  A.  8.  a  936,  6  Ann.  Cm. 
Co.,  130  U.  8.  396,  9  S.  Ct.  653,  32  154  and  note. 

V.  S.  <L.  ed.)  979}  Union  Tmst,  etc..     Notes:  74  A.  8.  R.  249  et  seq.;  106 
Bank  v.  Einloeh  Long  Distaow  Tele-  A.  8.  R.  820  ;  8  L.H.A.  497  ;  6  LJI.A. 
phone  Co.,  258  HL  a02»  101  K.  K. '  (N.&.)  849;  6  Ann.  Cas.  157  et  seq. 
635,  Ann.  Cas.  1914B  268  and  note,     10.  Gibbs  v.  Baltimore  Conaol.  Gas 

45  LJl.A.(N.S.)  465  and  note;  Ander-  Co.,  130  U.  8.  396,  9  S.  CL  553,  32  tJ. 
son  V.  Jett,  89  Ky.  375,  12  S.  W.  S.  (L.  ed.)  979;  Union  Trust,  etc., 
070,  6  L.B.A.  390 :  Texas,  ete.,  R.  Co.  Bank  v.  Einlooh  Long  Distance  Tele- 
T.  Soathem  Pae.  R.  Co.,  41  U.  Ajul  phone  Co.,  258  HL  202, 101  N.  E.  636, 
970,  6  So.  888,  17  A.  S.  R.  445;  Na-  Ann.  Caa.  1914B  258,  45  L.R.A.(N.S.) 
tional  Ben.  Co.  v.  Union  Hospital  Co.,  465 ;  National  Ben.  Co.  t.  Union  Hbs- 

46  Minn.  272,  47  N.  W.  806, 11  L.R.A.  pital  Co.,  45  Minn.  272,  47  N.  W.  806, 
437;  Soniiem  Electric  Secnritiee  Co.  11  L.R.A.  497. 

V.  State,  91  Miaa.  196,  44  So.  786, 124  11.  People  t.  dueago  Gas  Trosi 
A.  8.  B.  638  and  note;  Stockton  t.  Co.,  130  lU.  268,  22  N.  E.  798,  17  A. 
Central  R.  Co.,  50  N.  J.  Eq.  52,  24  S.  R.  319,  8  L.B.A.  497;  Cleveland, 
Atl.  964,  17  L.RJL.  97;  McCarter  v.  t't^-*  R-  Co-  ^-  Closser,  126  Ind.  348, 


Firemen's  Ins.  Co.,  74  N.  J.  Eq.  372, 
73  Atl.  80,  414,  135  A.  S.  R.  708,  18 
Ann.  Cas.  1048,  29  L.R.A.(N.8.)  U94; 
Central  New  York  Telephone,  etc.,  Co. 
T.  AveriU,  199  N.  Y.  128,  92  N.  E. 
206, 139  A.  8.  R.  878,  32  LJl.A.(N.S.) 
494;  GnU,  eto.,  R.  Go.  t.  State,  72 
Tel.  404,  10  S.  W.  81,  IS  A.  8.  E. 
815,  1  L.R.A.  849  and  note;  Queen 
Ins.  Co.  T.  SUte,  86  Tex.  250,  24  8.  W. 
397,  22  IJR.A.  483;  Charleston  Nat- 
ural Gas  Co.  T.  Kanawha  Natural 
Qas,  ete.,  Co,  68  W.  Ya.  22,  60  6.  E. 


26  N.  E.  159,  22  A.  S.  R.  583,  9  L.R.A. 
754;  Fields  v.  HoUand,  158  Ky.  544, 
165  S.  W.  699,  L.R.AJ916C  865. 


Note:  74  A.  S.  R.  249  et  seq. 


See  supra,  par.  18  et  seq. 


12.  San  Diego  Water  Co.  t.  San 
Diego  Flume  Co.,  108  Cal.  549,  41 
Pae.  495,  29  L.R.A.  839;  Cumberland 
Telephone,  etc,  Co.  v.  State,  100  Miss. 
102,  54  So.  670,  39  L.E.A.(N.S.)  277 
and  note ;  Manchester,  etc,  R.  Co. 
V.  Concord  R.  Co.,  66  N.  H.  100,  20 
Atl.  383,  49  A.  8.  a  582,  9  L.R.A. 
689. 
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'i^ua  a  contract  restricting  competition  in  the  carriage  of  goods  by 
ocean  steamers  running  between  this  country  and  a  foreign  port  has 
been  declared  not  to  be  unlawful  whrare  the  rates  chared  are  not 
unreasonable.**  And  it  has  been  held  that  an  agreement  by  a  steam- 
ship corporation  to  buy  out  a  competing  line,  which,  in  consideration 
of  a  monthly  paym^t,  agrees  to  discontinue  running  vessels  between 
ports  mentioned,  and  not  to  chaxtw  or  sell  their  vessels  for  use  on 
that  route,  and  not  to  become  in  any  way  interested  in  the  running 
of  steamships  between  those  places,  is  not  void  as  in  restraint  of  trade.** 
So  it  has  been  decided  that  the  appointment  by  a  corporation  organ- 
ized to  distribute  and  furnish  water  to  consumers  in  a  county  and 
city  by  its  board  of  directors  of  another  corporation  organized  for  a 
similar  purpose  to  act  as  its  sole  ag6nt  in  the  sale  of  water  within 
a  city,  to  be  distributed  by  means  of  plants  of  both  corporations,  is 
not  illegal  where  the  agency,  although  exclusive,  is  not  unlimited  or 
unrestricted."  Some  courts  while  not  expressly  acceding  to  this  doc- 
trine of  the  right  to  combine  to  restrain  destructive  competition  have 
held  that  a  combination  between  common  carriers  to  prevent  competi- 
tion is  prima  facie  illegal,  and  the  burden  of  proof  is  on  the  carrier 
to  remove  the  prasumption  by  affirmative  proof  that  the  object  of 
the  combination  was  only  to  prevent  ruinous  competition,  and  that 
it  does  not  establish  unreasonable  rates,  unjust  discriminations,  or 
oppressive  regulations.*' 

133.  Application  of  Antitrust  Laws. — An  i^;reement  among  rail- 
roads for  the  purpose  of  fixing  rates  to  be  charged  for  carrying  passen- 
gers and  freight  has  been  declared  by  some  courts  not  .to  be  within 
the  inhibition  of  a  state  antitrust  law  which  does  not  in  express  terms 
attempt  to  deal  with  questions  of  transportation  by  railroads  or  other 
carriers,  or  the  fixing  of  rates  therefor.*^  Other  authorities,  however, 
hold  that  combinations  among  carriers  are  within  the  operation  of 
such  statute  though  not  specifically  mentioned,**  and  it  is  authori- 
tatively settled  that  the  Sherman  antitrust  act  applies  with  full  force 
to  them  in  so  far  as  they  restrain  interstate  transportation.**  Many 
state  antitrust  acts  expressly  include  combinations  to  stifle  competition 
in  or  to  fix  the  rate  or  price  of  transportation,*®  and  it  has  been  held 

Note*:  74  A.  8.  R.  249  et  aeq.;  6  126  Ind.  348,  26  N.  E.  169,  22  A.  S. 

L.R.A.(N.S.)  849  ;  6  Ann.  Gas.  167  R.  593,  9  L.R.A.  754. 

«t  sen.  17.  State  v.  Frank,  114  Ark.  47, 169 

13.  Longfa  T.  Outer1>ridge,  143  N.  Y.  S.  W.  333,  Ann.  Caa.  1916D  983,  62 
27],  38  N.  E.  292,  42  A.  S.  R.  712,  L.R.A.(N.S.)  1149. 

•25  L.R.A.  674.  18.  Notes:  10  L.R.A.(N^.)  270  ;  2 

14.  Leslie  v.  Lorillard,  110  N.  Y.  Ann.  Cas.  956  et  seq. 

519,  18  N.  E.  363,  1  L.R.A,  456.  19.  See  supra,  par.  46  et  seq. 

15.  San  Diego  Water  Co.  v,  San  20.  ConnoUy  v.  Union  Sewer  Pipe 
Diego  Flume  Co.,  108  Cal.  H9,  41  Co.,  184  U.  S.  540,  22  S.  Ct.  431,  46 
Pae.  496,  29  L.R.A  839.  U.  S.  (L.  ed.)  679:  Smiley  t.  Kansas, 

16.  Cleveland,  etc.,  R.  Co.  v.  Closaer,  196  U.  S.  447,  26  S.  CL  289,  48  U.  S. 
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that  if  the  constitution,  statutes  or  public  policy  of  a-  state  forbid  a 
railrmd  company  from  entering  into  combinations  to  prevent  compe- 
tition, the  act  of  the  company  in  entering  into  such  a  combination  is 
ultra  vires  even  though  the  combination  involves  interstate  traffic; 
and  the  state  courts  have  jurisdiction  to  enjoin  the  act  or  to  foif^t 
the  charter  of  the  company  therefor.^  The  existence  of  statutes  creat- 
ing  a  state  railroad  commission  and  investing  it  with  power  to  regu- 
late- the  rates  to  be  charged  by  railroad  and  express  companies  doea 
not  take  such  companies  out  of  the  antitrust  act  subsequently  passed 
which  ezpreesly  forbids  certain  combinations  affecting  transportation.* 
But  not  every  combination  of  carriers  or  public  utilities  is  unlawful, 
even  under  the  provisions  of  statutes  that  apply  to  companies  of  this 
chaiacieT.  Thus*  the  consolidation  of  street  railway  lines,  authorized 
by  a  city  ordinance  because  the  public  interests  seem  to  demand  it,  is 
not  in  violation  of  the  provision  of  a  state  constitution  prohibiting 
monopolies,  trusts,  and  combinations  of  companies  for  the  purpose 
of  fudng  prices,  or  limiting  production,  or  regulating  toana^rtation 
of  any  product  or  compiodity.'  And  an  agreement  between  railroad 
companies  and  citizens  of  a  municipal  corporation  for  the  issuance  of 
special  rate  tickets  for  transportation  to  and  from  certain  entert^n- 
ments  to  be  held  in  the  municipality  does  not  violate  the  antitrust 
acts,  although  the  purpose  is  to  maintain  the  regular  transporta- 
tion rates  to  persons  not  using  excursioD  tickets.*  l^or  is  a  car 
service  association  organized  by  railroad  eompanies  to  insure  the 
prompt,  accurate,  and  impartial  assessing  of  demurrage  for  detention 
of  cars,  according  to  rules  approved  by  the  state  railroad  commission, 
iU^^al  under  the  clause  of  a  statute  forbidding  the  formation  of 

(L.  ed.)  546;  Standard  Oil  Co.  v.  33  Uont.  179,  82  Pas.  833,  U4  A.  8. 

TeoDessee,  217  IT.  S.  413,  30  S.  Ct.  R.  804,  8  Ann.  Cas.  717,  Queen  Ins. 

&43,  54  IT.  S.  (L.  edO  817,  affirming  Co.  t.  State,  86  Tex.  250,  24  S.  W. 

117  Term.  618,  100  S.  W.  705,  10  397,  22  L.R.A.  483;  Ft.  Worth,  etc., 

LJt.A.(N.S.)  1015;  Grenada  tomber  B.  Go.  v.  State,  99  Tex.  34,  87  S. 

Co.  V.  Misaisaippi,  217  U.  S.  433,  30  W.  336,  70  L.R.A.  950;  State  v.  Mis- 

S.  Ct.  535,  54  lLS.(L.ed.)  826;  Inter-  aoan,  etc.,  B.  Co.,  99  Tex.  516,  91 

national  Harvester  Co.  of  America  v.  S.  W.  214,  13  Ann.  Cas.  1072,  5 

Missouri,  234  U.  S.  199,  34  S.  Ct.  850,  L.R.A.(Nil.)  783. 

:58  T7.  S.  (L.  ed.)  1276,  52  UB.A.  1.  Qnlf,  etc..  B.  Co.  v.  State,  72 

(N.S.)  525;  Reeves  v.  Deeorab  Tarm-  Tex.  404,  10  8.  W.  81,  13  A.  8.  B. 

«rs'  Co-operatiTe  Soc,  160  la.  194,  815, 1  L.B.A.  849  and  note. 

140  N.  W.  844, 44  LJt.A.(N.S.)  1104;  2.  State  v.  Misnnri,  eta.  R.  Co.,  99 

State  V.  Smiley,  65  Kan.  240,  69  Pae.  Tex.  516,  91  8.  W.  214,  13  Ann.  Gaa. 

199,  87  I*R.A.  903;  State  v.  Wilson,  1072,  5  L.E.A.(N.S.)  783, 

73  Kan.  343,  84  Pac.  737, 117  A.  S.  B.  3.  Wood  v.  Seattle,  23  WaA.  1,  62 

479;  Fields  r.  Holland,  158  Ey.  544,  Pae.  135,  52  lUtA.  360. 

165  S.  W.  699,  L.R.A.1915C  865;  Hunt  4.  Lytla  v.  Galveston,  ete.,  R.  Ga, 

•r.  Riverside  Co-Operative  Club,  140  100  Tex.  292,  99  S.  W.  896, 10  LB.A. 

Mieh.  538,  104  N.  W.  40,  112  A.  S.  (N.S.)  437  and  notSL 

B.  420;  State  v.  Cndsfay  Packing  Co., 
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b'usts  or  eombines  to  place  the  control,  to  any  extent,  of  businees,  or 
the  products  or  earnings  thereof,  in  the  power  of  ^stees,  <»  by  which 
any  other  persons  than  the  members  of  the  combine,  their  proper 
officers,  agents,  and  employees,  shall  have  the  power  to  dictate  or 
control  the  management  of  buainesB.'  An  agreement  between  rival 
gas  companies  to  fix  the  price  for  gas,  in  violation  of  the  state  anti* 
trust  act,  does  not,  after  tliey  cease  to  act  uAder  it,  defeat  Adr  r^t 
to  invoke  ihe  due  process  of  law  clause  of  the  federal  oonstitution  to 
prevent  the  enforcement  of  a  municipal  ordinance  which,  by  estab- 
lishing unremunerative  rates,  has  tiie  effect  of  taking  private  property 
for  public  use  without  just  compensation.* 

134.  Consolidation  or  Control  of  Parallel  and  Coifpeting  Lines;  In 
General. — In  many  states  there  are  special  constitutional  or  statutory 
provisions  that  forbid  the  consolidation  of  two  or  more  railroads  witi) 
parallel'  or  competing  lines,  or  the  acquisition  by  one  of  them  of  the 
other's  proper^,  or  the  management,  operation  or  control  of  the  other, 
by  sale,  lease  or  contract  of  any  kind,^  and  in  some  jurisdictions  Ihen 
is -a  sbnilar  prohibition  upon  the  eonsolidaliozk,  acquisition  or  control 
of  a  parallel  or  competing  telegraph,  telephone,  bridge  or  other  com- 
mon carrier  company.*  Although  a  state  cannot  control  combinations 
of  railroad  companies  not  chartered  by  it  in  transporting  freight  to 
and  from  other  states,  yet  if  railroad  companies  are  chartered  by  the 
state,  and  two  or  more  of  them  are  parallel  and  competing  lines, 
and  they  combine  with  others  not  subject  to  control  by  the  state  for 
a  purpose  prohibited  by  its  constitution,  such  combination  will  be 
unlawful,  and  may  be  enjoined."  A  railroad  company  which  con- 
tinues to  operate  a  rival  and  competing  line  under  a  prior  contract 
after  the  passage  of  a  statute  prohibiting  such  contracts  and  making 
the  company  which  operates  a  rival  line  subject  to  penalty,  although 
such  continuation  was  illegal,  cannot  retain  the  money  acquired  by 
such  operation  when  called  upon  by  the  owner  of  the  road  for  an 
accounting,  but  the  latter,  not  being  in  pari  delicto,  is  entitled  to  an 

5.  Tasoo,  etc.,  R.  Co.  v.  Searles,  86  Qulf ,  etc.,  R.  Co.  v.  State,  72  Tex.  404^ 
HiBB.  520,  37  So.  939,  68  L.R.A.  715.  10  S.  W.  81, 13  A.  S.  B.  815, 1  L.R.A. 
See  supra,  par.  128.  3^9  and  note. 

6.  Peoria  Gas,  etc.,  Co.  v.  Peoria,  Notes:  74  A.  S.  R.  249  et  seq.;  52 
200  U.  S.  48,  20  S.  Ct  214,  5*)  U.  S  UR.A.  376;  6  Ann.  Cas.  157  et  seq. 
(L.  ed,)  365.  8.  Melda  v.  Holland,  158  Ky.  544, 

7.  Minnesota  v.  Northern  Securities  165  S.  W.  699,  L.R.A.1915C  865.  And 
Co.,  194  U.  S.  48,  24  S.  Ct.  698,  48  see  Coepoeatioks,  voL  7,  p.  163  et 
TJ.  S.  (L.  ed.)  870;  Fields  v.  Holland,  roq. 

158  Kv.  544,  165  S.  W.  699,  L.R^  9.  Gulf,  etc.,  R.  Co.  v.  State,  72 

1915C  865;  Manchester,  etc.,  R.  Co.  v.  Tex.  404,  10  S.  W.  81,  13  A.  S.  E. 

Concord  R.  Co.,  66  N.  H.  100,  20  Atl.  815,  1  L.R.A.  849  and  note. 

333,  49  A.  S.  R.  582,  9  L.R.A.  689;  Note:  64  L.RX  694,  695. 
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equitable  share  of  the  earnings."  A  dause  in  the  constitution  that 
the  legislature  of  the  state  shall  not  have 'the  power  to  autiborize  any 
corpOTfttion  to  buy  stock  in  or  make  any  contract  with  any  other 
oorporatioD  with  the  intention  or  effect  to  defeat  or  lessen  competition 
or  to  encourage  monopoly,  and  declaring  all  ffuch  oon^acta  or  agree-  . 
ments  illegal  and  void,  has  been  held  to  be  applicable  to  railroad 
and  street  railway  conqHUiies,  and  enforceable  as  to  them  when  they 
direcUy  or  indirectly  vitdate  its  provioons.^*  On  the  o&er  hand,  it 
has  been  dedaied  <£at  s  provision  against  the  eonsoUdation,  etc,  of 
competing  "railroads"  has  no  application  to  street  railways,  as  by  the 
term  "railroad"  is  meant  a  railroad  over  whieh  freight  and  passengers 
are  transported  from  one  tfnrn  or'dly  to  another,  and.  not  a  road  on 
whieh  passengeiv  are  transported  over  the  streets  of  a  town  or  city.^* 
135.  What  Are  Parallel  and  Cempeting  Lines. — ^The  co*mpetition 
which  must  not  be  defeated  or  lessened  under  constitutional  or  statu- 
tory proviaicais  of  the  kind  now  undw  consideration  is  that  which 
exists  between  lines  of  railroad,  viewed  witii  reference  to  timr  gen- 
eral business  in  and  through  ^e  territory  teaversed  by  them,  and 
not  competition  which  might  incidentally  exist  at  mere  points  or 
particular  places.  A  combination  of  railroad  lines,  whatever  ttes  form 
adopted  for  bringing  it  about,  is  not  violative  of  auch  provisions  ev«i 
thongh  it  might  lessen  or  defeat  competition  at  some  point  or  points, 
if ,  as  a  general  result  of  the  combination,  the  public  at  large,  as 
distinguished  from  the  people  of  special  or  particular  oommunitieB, 
is  in  consequence  benefited.^*  Thus,  a  purchase  by  a  trust  company 
of  the  stock  of  two  street  railroad  companies  for  the  purpose  of  per- 
mitting tiiem  to  interchange  business  and  transfer  passengus  from 
the  lines  of  one  of  the  roads  to  those  of  the  other,  and,  for  liiat 
purpose,  to  make  any  physical  connections  with  the  railroads  of  each 
other,  and  to  eat&t  into  any  traffic  arrangement  which  may  be  necee- 
sary  to  enable  each  of  said  companies  to  grant  tranafers  or  inter- 
changeable tickets  over  the  lilies  of  the  other,  is  not  obnoxious  to 
a  constitutional  prohibition  against  consolidation  although  the  con- 
Bolidation  defeats  competition  at  some  point  on  their  lines,  or  tends 
to  defeat  such  competition  or  lessen  it.** 

10.  Meneltester,  etc.,  R.  Co.  t.  Con-  IS.  State  r.  Central  of  Geoma  B. 
cord  R.  Co.,  66  N.  H.  100,  20  Atl.  383,  Co.,  109  Chu  716,  36  8.  E.  S7,  4» 
49  A.  S.  R.  582,  9  L.R.A.  689.  L.RJL  361:    Qeovgia,  Trosfc  Co.  v. 

11.  Langdott  v.  Branch,  37  Fed.  449.  State,  109  Ga.  736,  36  8.  E.  323,  48 
2  LJt.A.  120;  State  v.  Central  of  L.RX  620. 

Georgia  R.  Co.,  109  Ga.  716,  36  S.     Note:  64  LiJLA.  694. 
E.  37,  48  L-EvA.  361;  Geoi^U  Trust     And  SM  OOKPOUivms,  WL  7,  -p, 

Co.  V.  SUte,  109  Go.  736,  35  8.  E.  164.  ' 
323,  48  L.R.A.  620.  14.  Qeorsia.  Tro*Co.  /.  MBte>  XOa 

12.  Note:  64  L.B.A.  «90.  See  in-  Ga.  736,  35  S.  B.  323,  48  L^A^  Baa. 
i.a,  par.  135  et  Beq.  Note:  64  X<.S.A.  694. 
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136.  Extent  and  Nature  of  Control  Forbidden. — Tbe  language  of 

statutory  and  constitutionni  provisions  forbiddingf^  the  consolidation 
or  control  of  parallel  and  competing  lines  evinces  that  control  in 
any  manner  and  to  any  extent  is  intended  to  be  prohibited^  provided 
it  is  such  afi  is  calculated  to  enable  one  railroad,  by  means  of  a  con- 
tact or  agreement  for  interference  in  the  other's  affairs,  ta  keep  down 
competition  between  them.^'  Whether  or  not  the  combination  of 
any  two  given  lines  of  railroad  would  be  contrary  to  aich  prohibition 
is  a  question  which  cannot  be  settled  under  any  rule  of  universfd 
application,  but  must  be  determined  in  each  case  upon  its  own  pecu- 
liar facts  and  circumstances.^*  An  agreement  among  raUroada,  some 
of  which  own  or  control  cmnpeting  lines,  for  the  appointment  of  a 
common  governing  body  composed  of  representatives  from  each  com- 
pany to  fix  rates  for  transportation  within  the  state  is  illegal  under 
such  a  provision,  regardless  of  the  fact  that  any  member  of  the  asso- 
ciation may  withdraw  at  any  time,  or  thai  no  charge  has  been  fixed 
in  excess  of  the  rates  preeeribed  by  statute.^'  So  a  contract  between 
competing  companies  each  engaged  in  transferring  persons  and  freight 
in  a  particular  city,  by  which  one  is  to  surrender  the  transfer  of 
passengers,  and  the  other  the  transfer  of  freight,  is  invalid,  under 
a  constitutional  provision  that  no  common  earner  shall  acquire  any 
parallel  or  competing  line  or  operate  the  same.*^  The  purchase  by 
a  railway  company  of  the  contract  to  construct  the  line  of  a  com- 
petitive company,  and  of  its  securities,  with  a  view  to  prevent  t^e 
construction  of  the  competing  line,  is  illegal  and  void,  although 
accomplished  indirectly,  and  constitutes  all  concerned  in  the  illegal 
transaction  trustees  as  to  assets  resulting  therofrom  for  the  benefit  of 
persons  whose  rights  have  been  invaded.^'  On  the  other  hand,  it  has 
been  held  that  the  constitutional  prohibition  is  not  violated  where 
one  of  two  terminal  railway  companies  operating  distinct  lines  of 
railroad  which  center  at  a  union  depot,  wheroby  the  business  of  trunk 
lines  of  railroads  entering  a  city  is  connected  with  such  union  depot, 
and  by  switches  and  sidings  with  manufacturing  and  other  shipping 
establishments  in  such  city,  leases  the  whole  railroad  and  busoness 
of  the  other  and  thereafter  operates  both  terminal  railroads.'** 

137.  Who  May  Attack  Illegal  Consolidation;  Pleading  and  Sri- 
dance. — ^At  common  law  no  private  person  was  considered  as  having 

16.  Gulf,  etc.,  R.  Co.  r.  Stale.  72  £ui>ra,  par.  46. 
Tex.  904,  10  S.  W.  81,  13  A.  S  B.      18.  Fields  v.  Holland,  158  JSj,  644, 


16.  State  V.  Central  of  Oeoigia  R.  note. 
Co.,  109  Ga.  710,  35  S.  E.  87,  48  19.  Langdon  v.  Cestnl  E.,  ete.^'Go., 
L.R.A.  351.  37  Fed.  449,  2  I4.R.A.  120. 

17.  Gulf;  etc.,  R.  Co.  v.  State,  72  Note:  64  LJI.A.  694. 

Tex.  404,  10  S.  W.  81,  13  A.  S.  R.  20.  Note:  64-L.B.A.  606.  Swnpn, 

S15,  1  L.R.A.  849  and  note.    See  par.  48. 
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such  an  interest  in  preserving  free  competition  between  rival  railroads 
as  to  be  entitled  to  maintain  a  suit  for  an  injunction  to  restrain  an 
agreement  between  such  railroads  tending  to  diminish  or  remove  free 
coinpetition  between  them,  and  it  has  been  held  that  a  landowner 
ifl  not  entitled  to  equitable  aid  against  the  exercise  by  a  railroad 
company  of  the  right  of  eminent  domain  in  taking  his  land,  even 
though  such  company  waa  created  and  organized  by  virtue  of  a  con- 
tract unlawful  under  the  local  antitrust  law,  because  a  competing  and 
rival  railroad  was  thereby  merged,  as  only  the  commonwealth  has 
the  right  to  raise  that  question.*  There  is,  however,  authority  to 
the  effect  that  under  a  statute  expressly  forbidding  the  consolidation 
or  control  of  parallel  and  competing  railroads,  a  private  party  having 
occasion  to  use  the  roads  violating  the  statute,  or  to  purchase  articleB 
transported,  has  such  an  interest  that  he  may  maintain  an  action  for 
an  injunction  against  the  carrying  out  of  such  agreement^  as  his 
interest  is  not  of  the  character  that  might  be  protected  by  a  suit  to 
recover  damages.'  A  petition  which  charges  that  certain  lines  of 
railroad,  *by  their  conspiracy,  contract,  combination,  and  copartner- 
ship, have  formed  a  consolidation  of  parallel  and  competing  lines, 
in  the  absence  of  any  exception  to  the  vagueness  or  indirectness  of 
the  allegation,  siUOSiciently.  allies  that  the  companies  were  owners 
of  parallel  and  competing  lines  of  railroad.'  Since  the  locality  of 
important  lines  of  railroad^  onoe  established,  becomes  as  fixed  and 
permanent  and  is  as  well  known  as  any  other  geographical  feature 
of  the  counby,  judicial  notice  may  be  taken  by  the  court  of  the 
fact  that  two  nulnmds  touching  the  same  points  are  parallel  and 
competing  lines.*  • 

138.  Grant  of  EzciosiTe  Ptivil^es  or  Services  la  General.~It 
has  been  frequently  held  that  a  common  carrier  or  otlier  public 
utility  may  not  lawfully  grant  exclusive  rights  and  privileges  within 
the  scope  of  its  pubHc  duties,  as  such  action  not  only  violates  its  duty 
of  impartial  treatment,  but  also  tends  to  monopoly  and  restraint  of 
competition.'  Accordingly,  a  company  organized  under  a  statute 
providing  f(nr  the  incorporation  of  union  railway  companies  has  no 
power,  under  the  guise  of  rules  and  regulations  concerning  the  use 
of  its  station  and  grounds,  to  grant  to  a  transfer  company  the  exclu- 
sive privilege  of  standing  hao£s  upon  its  station  grounds,  and  soHcit- 

1.  Note:  26  L.ILA.(N.3,)  153.  Tex.  404,  10  S.  W.  81,  13  A.  8.  B. 

8.  Notes:  64  hS.A.  7S0;  26  hJBUL.  815,  1  LJCA.  849. 
'  (N.S.)  153.  S.  Indian  River  Steamboat  Co.  v. 

8.  Gnlf,  etc.,  R.  Co.  v.  State,  72  East  Coast  Trausp.  Co.,  28  Fla,  387, 

Tex.  404,  10  8.  W.  81,  13  A.  S.  R.  10  So.  480,  29  A.  S.  R.  258;  New 

815,  1  LJl.A.  849.  England  Exp,  Co.  v.  Maine  Cent.  B. 

4.  Qulf,  etc.,  B.  Co.  v.  SUte,  72  Co.,  57  Me.  188,  2  Am.  Rep.  31. 
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ing  business.*  And  a  corporation  engaged  in  carrying  frcrght  and 
passengers  on  a  navigable  river  by  means  of  steamboats  cannot  create 
a  monopoly  by  obtaining  a  lease  from  a  railroad  company  of  its  dock- 
on  said  rivOT,  on  which  its  tnck  and  terminal  facilities  are  located.' 
It  has  also  been  held  that  where  two  railway  companies  agree  that 
they  shall  accept  no  freight  for  certain  places,  except  to  be  canied 
over  the  road  of  the  other,  it  is  a  conspiracy  to  grasp  commerce,  and 
suppress  the  building  of  railroads  in  the  locality  alfected^  and  that  a 
contact  of  this  kind  is  f^;ainst  public  policy,  and  therefore  void  * 
Ko  contracts  between  a  railroad  company  and  a  telegrajih  company, 
vesting  in  the  latter  the  exclusive  right  to  use  or  occupy  the  right 
of  way  of  the  former,  for  the  erection  of  telegraph  poles  and  otiber 
purposes  in  connection,  with  its  business  of  transmitting  messages 
by  telegraph,  are  void  as  tending  to  create  monopolies  and  against 
public  policy.*  No  railroad  company  operating  a  post  road  of  the 
United  States  over  which  interstate  commerce  is  caurried  on  can,  con- 
sistently with  the  act  of  Congress  of  July  24,  1866,  bind  iteelf,  by 
agreement,  to  exclude  from  its  roadway  any  telegraph  company 
incorporated  under  the  laws  of  a  state  that  has  accepted  the  provisions 
of  that  act,  and  desires  to  use  such  roadway  for  its  line  in  such  manner 
as  not  to  interfere  with  the  ordinary  travel  tbereon.***  A  lease  grant- 
ing  to  a  gas  company  the  exclusive  right  to  construct  pipe  lines 
across  the  laser's  land  has  been  declared  void  as  against  public  policy, 
in  so  far  as  it  excludes  others  from  crossing  the  tract.^^  Certain 
contracts  for  exclusive  service  or  privileges  have,  however,  been  upheld, 
when  reasonable  in  terms  and  e£Fect.  Thus  it  has  been  held  that  a 
railroad  company  has  the  right  to  make  a  contract  with  one  person 
whereby  it  excludes*  aJl  others  from  "the  business"  of  soliciting  bag- 
gage on  its  traina^'  And  a  contract  between  a  railway  company  and 
a  single  ferry  company  to  handle  all  its  freight  is  not  void  as  in 
restraint  of  trade  or  creating  a  monopoly.'*  So  it  has  been  decided 
that  a  contract  by  which  a  railroad  company  agreed  that  an  elevator 

«.  Indianapolis  Union  B.  Co.  v.  128  Ky.  715, 109  S.  W.  328,  36  L.R.A. 
Dohn,  153  Ind.  10,  63  N.  E.  937,  74  (N.S.)  466;  Fields  v.  HoUand,  158 

A.  S.  R.  274,  46  L.R.A.  427.  Ky.  544,  165  S.  W.  699,  L.B.Aa91dC 

7.  Indian  River  Steamboat  Co.  v.  865. 

East  Coast  Tranep.  Co.,  28  Fla.  387,     12.  Eatee  v.  Atlanta  Baggage,  ete., 

10  So.  480,  29  A.  S.  a  258.  Co.,  107  Ga.  636,  34  S.  E.  372,  46 

8.  Note:  1  LJIA.  849.  L.R.A.  431;  Ft.  Worth,  etc.,  R.  Co. 

9.  Central  New  York  Telephone,  v.  State,  99  Tex.  34,  87  8.  W.  336,  70 
etc.,  Co.  v.  Averill.  199  N.  Y.  128,  92  L.R.A.  950. 

N.  E.  206,  139  A.  S.  R  878,  32  L.R.A.      13.  Wiggins  Ferry  Co.  t.  Chicago, 

(N.S.)  494  and  note.  etc.,  R.  Co.,  73  Mo.  389,  39  Am.  Rep. 

Note :  74  A.  S.  R.  254.  519 ;  Home  Tel^hone  Co.  v.  Saroozie 

10.  United  States  v.  Union  Pae.  R.  Light,  ete.,  Co.,  236  Mo.  114,  139  S. 
Co.,  160  U.  S.  1,  16  6.  Ct  190,  40  U.  W.  108,  36  L3A..(N.8.)  124  and 

B.  (L.  ed.)  S19.  note. 

11.  Calor  Oil,  etc,  Co.  v.  TzbdmU, 
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company  should,  in  consideration  of  the  OT«ction  of  an  devator,  have 
the  handling  of  all  through  grain  brought  by  the  railroad  company 
to  a  certain  city,  and  receive  a  fixed  price  therefor,  is  not  r^ugnant 
to  the  commercial  power  of  Congress  nor  to  public  policy.'*  Further- 
more, there  is  greater  freedom  to  contract  for  exclusive  services  that 
lie  outside  the  scope  of  the  company's  pnblic  duties.  Accordingly, 
an  exclusive  contract  between  a  railroad  company  and  a  private  cor- 
portation  to  load  the  logs  of  private  shippers  between  stations  along 
the  railroad  right  of  way  is  not  invalid  as  creating  a  monopoly  or 
granting  special  privileges  to  such  corporation,  sdnce  the  loading 
between  stations  is  not  a  service  which  the  railroad  company  is  bound 
to  undertake.'"  And  an  agreement  by  a  gaslight  company  to  sell 
to  a  fuel  company  all  its  accumulations  of  coke,  and  not  to  sell  or 
dispose  of  the  same,  or  any  part  of  it,  to  any  other  pOTSon  or  com- 
pany, is  not  an  unlawful  combination  in  violation  of  on  antitrust 
statute,  since  the  Eigreement  related  to  a  mere  by-product  of  the  gas- 
light company,  and  not  to  a  commodity  in  which  it  dealt.'* 

139.  Exclusive  Express  and  Sleeping  Car  Facilities. — Some  courts 
have  held  that  it  is  in  violation  of  the  common  law  for  a  railroad 
company  to  grant  to  one  express  company  a  monopoly  in  respect 
to  express  facilities,"  but  according  to  the  view  prevailing  in  a 
majority  of  the  jurisdictions,  a  railroad  may,  in  the  abset  ^e  of  stat- 
ute or  established  usage  having  the  force  of  law,  grant  the  privilege 
of  conducting  an  express  business  to  a  single  company  to  the  exclu- 
aion  of  others  who  demand  the  same  privilege,  provided  the  public 
is  afforded  reasonable  express  facilitiea."  In  some  jurisdictions  <liere 
are  statutes  which,  either  in  direct  terms  or  by  judicial  inte^'reta- 
tion,  require  railroad  companies  to  furnish  equal  facilities  to  ail  express 
companies.'*  And  in  such  states  it  has  been  held  that  a  oonti^ 
between  a  raiboad  and  express  company  giving  the  latter  exclusive 
facilities  for  doing  express  business  over  the  former's  line  is  \vithin 
ibe  prohibition  of  a  statute  forbidding  trusts,  which  are  defined  to 

14.  Dabuqae,  etc,  B.  Co.  v.  Bieh-  Note:  5  L.R.A.(N.S.)  788  at  seq. 

mond,  19  Wall.  S84,  22  U.  8.  (L.  ed.)  IB.  Express  Cases,  U7  U.  S.  1,  6 

173.  S.  Ct.  542,  628,  29  U.  S.  (L.  ed.)  791: 

Note:  1  L.R.A.  468.  LouisviUe,  etc.,  R.  Go.  v.  Eeefer.  14A 

16.  Yaxoo,  etc.,  R.  Co.  v.  Crawford,  Ind.  21,  44  N.  E.  796,  58  A.  S.  R. 

:L07  Miss.  365,  65  So.  462,  L.R.A.  348,  38  LS.A.  93. 

1916C  250  and  note.  Notes:  5  L.R.A.(N.S.)  783,  784;  13 

16.  Notes:  64  LJLA.  725;  9  L.R.A.  Ann.  Cas.  1079,  1080. 

(S.8.)  502.  And  see  Cabriebs,  vol.  4,  pp.  593, 

17.  Indian   River   Steamboat   Co.  594. 

T.  East  Coast  Transp.  Co.,  28  Fla.  19.  State  v.  Missouri,  etc.,  B.  Co., 
387,  10  So.  480,  29  A.  S.  R.  258  ;  99  Tex.  516,  91  S.  W.  214,  13  Ann. 
New  England  Exp.  Co.  v.  Maine  Cas.  1072  and  note,  5  L.R.A.(N.S.) 
Cent.  R.  Co.,  57  Ma.  188,  2  Am.  783  and  note.  And  See  GJJtaziBS,  voL 
B«p.  3L  4,  p.  694. 
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be  combinations  to  create  restrictions  in  the  free  pursuit  of  any 
business  authorized  by  law,  even  as  applied  to  a  contract  of  this  char- 
acter made  before  the  antitrust  act  was  passed."*  It  has  frequently 
been  held  that  a  contract  between  a  railroad  and  a  sleeping  car  com- 
pany by  which  the  latter  is  given  the  exclusive  right  to  have  its  cars 
run  over  the  railroad  does  not  create  a  monopoly  nor  is  it  void  on 
the  grounds  of  public  policy  as  bdng  in  restraint  of-  trade  or  com- 
petition, since  the  restraint  is  properly  proportioned  to,  and  is  only 
ancillary  to,  the  main  purpose  of  the  contract,  which  is  to  secure 
proper  facilities  to  the  public'  A  provision  in  such  contract  that 
the  railroad  shall  pay  a  certain  mileage  per  car  in  case  the  revenue  of 
"lach  car  should  be  below  a  speciiied  amount  per  year  does  not  affect 
OF'  tend  to  affect  toanaportation  or  charges  therefor  within  th»  mean- 
ing of  an  antitrust  law,  Where  the  railroad  has  no  control  over  the 
cars,  and  any  increase  of  charges  by  the  sleeping  car  company  would 
tend  to  deprive  it  of  the  mileage  provided  in  ^e  contract.' 

140.  ExeliuiTe  Telephone  Connections. — Contracts  between  tele- 
phone companies  and  others  to  give  or  obtain  exclusive  connections 
possess  sufficient  individual  characteristics  to  render  decisions  on  con- 
tracts for  exclusive  service  between  other  public  corporations  generally 
inapplicable.  Such  contracts  are  not  necessarily  invalid  as  a  viola- 
tion of  public  poli<^  because  tending  to  create  a  monopoly,  although 
this  restriction  may  render  such  a  contract  prima  facie  invalid.  This 
presumption,  however,  may  be  overcome  by  establishing  the  reason- 
ablenees  of  the  restriction  in  view  of  all  the  circumstances,  and  i& 
beneficial,  rather  than  harmful,  character  so  far  as  concerns  the  public 
at  large.  The  cases  are  not  in  entire  harmony  upon  the  question 
of  when  auoh  a  restriction  is  reasonable  and  incidental  to  the  general 
purpose  of  competition,  rather  than  primarily  to  create  a  monopoly* 
There  are  cases  holding  that  a  contract  between  a  local  and  long  dis- 
tance'telephone  company  for  exclusive  interchange  of  long  distance 
business  to  and  between  the  place  where  the  local  company  operates 
is  void  as  against  public  policy,  even  though  competition  still  exists 
and  the  service  is  rendered  at  reasonable  prices;  the  mat«>ial  con- 
sideration being  not  tiiat  the  effect  of  the  contract  has  been  to  raise 
prices,  but  that  the  power  exists  to  do  so;  not  the  degree  of  injury 

20.  State  v.  Missonri,  etc,  R.  Co.,  Ft.  Worth,  etc.,  R.  Co.  v.  State,  99 

99  Tex.  516,  91  S.  W.  214,  13  Ann.  Tex.  34,  87  8.  W.  330,  70  ■L.R.A. 

Cas.  1072,  5  L.E.A.(N.S.)  783.    See  950. 

supra,  par.  83.  Notes:  L.R.Aigi6C  251;  Ann.  Cas. 

1.  Chicago,  etc.,  R.  Co.  v.  Pullman  1914B  262. 

Southern  Car  Co.,  139  U.  S.  79,  11  2.  Ft.  Worth,  etc.,  R.  Co.  v.  State, 

S.  Ct.  490,  35  U.  S.  (L.  ed.)   97;  99  Tex.  34,  87  S.  W.  336,  70  L.R.A. 

United  States  v.  Addyston  Pipe  etc.,  950. 

Co.,  85  Fed.  271,  64  "U.  S,  Appl  723,  3.  Note:  45  L.R.A.(N.S.)  465  et 

29  C.  a  A.  141,  46  L.R.A.  122;  seq. 
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inflicted  on  the  publiCj  but  the  tendency  to  inflitt  injury  *  On  the 
other  hfuid,  contracts  between  telephone  companies  for  exclusive  inter- 
change of  baainess  have  been  upheld  where  entered  into  for  the  pur- 
pose of  establishing  a  competitive  long  distance  telephone  system  iu 
the  localities  reached,  such  agreement  being  essential  to  the  existence 
of  the  system,  and  the  restraint  of  trade,  if  any,  being  only  incidental 
and  minor*  So  an  exclusive  contract  for  connection  and  cooperation 
in  through  business  is  not  in  violation  of  an  antitrust  act  when  made 
by  a  company  doing  only  long  distance  businesB  witii  a  local  company 
that  does  no  such  busineaa  at  all.*  And  where  it  appears  that  a 
combination  between  a  telephone  ^ohange  and  a  telephone  line  is 
reasonably  neeeasary  to  afford  proper  enjoyment  of  the  lines  by  the 
public,  and  to  secure  such  combination  a  contract  for  exclusive  con- 
nection between  the  local  exchange  and  the  long  distance  company 
is  reasonably  necessary,  the  agreement  is  not  violative  of  public  policy 
as  tending  to  create  a  monopoly.'  A  contract  between  a  tel^hone 
company  wid  a  customer  that  the  former  will  put  in  a  telephone  for 
the  use  of  the  latter  on  condition  that  he  will  not  use  another  tele- 
phone system  has  been  declared  to  be  void  as  in  restraint  of  trade 
and  against  public  policy  as  tending  to  create  a  monopoly.^  And  a 
contract  giving  a  tel^hcme  company  th,e  exclusive  right  to  furnish 
connections  with  a  hotel  for  a  term  of  years,  although  only  in  par- 
tial restraint  of  trade,  has  been  held  void,  since  it  injuriously  affects 
the  public  interests.* 

XI.  Insurancb 

141.  Validity  of  Combinationt  or  Agreenents  Generally.— As  a 

rule,  combinations  or  agreements  relating  to  insurance  are  valid,  both 
at  common  law  and  under  statutes  relating  to  combinations  and 
monopolies,  where  the  principal,  purpose  thereof  is  to  promote  the 
busing  wdfare  and  convenience  of  the  parties  thereto,  provided  they 
are  not  unreasonable  in  thfflr  restrictions,  and  do  not  undertake  to 

4.  Union  Trust,  etc,  Bank  v.  Kin-     7.  Note:  36  L.B.A.(N.B.)  124  et 

loch  hong  Distance  Telephone  Co.,  258  seq. 

III.  202,  101  N.  E.  536,  Ann.  Cas.      8.  SUte  t.  Citiaens'  Telephone  Co., 

1914B  258  and  note,  45  L.R.A.(N.S.)  61  8.  C.  83,  39  S.  E.  257,  55  LJI.A. 

465  and  note.  139,  69  S.  C.  434,  48  S.  E.  460, 104  A. 

*  Note:  36  Lil.A.(N.S.)  124  et  seq.  S.  E.  819,  67  UBA.  Ill;  Gwynn  t. 

6.  Home  Telephone  Co.  t.  Sarcoxie  Citizens'  Telephone  Co.,  69  S.  C.  434, 

Lif^ht,  etc,  Co.,  236  Mo.  114,  130  S.  48  S.  E.  460, 104  A.  S.  B.  819  and  note, 

W.  108,  36  L.BJl.(N.S.)  134  and  67  L.ILA.  Ul. 

note.  .  Central  New  York  Tdephone, 

Notes:  36  L.B.A.{N.8.)  124  et  eeq.;  etc,  Co.  v.  Averill,  199  N.  Y.  128,  92 

Ann.  Caa.  1914B  262.  N.  E:  206,  139  A.  S.  R.  878,  32  L.R.A. 

■  6,  Cmnberland  Telephone,  etc.,  Co.  (N.S.)  494  and  note.  Generally  as  to 

T.  State,  100  Mias.  102,  54  So.  670,  the  rights,  duties  and  liabilities  of 

39  Ij.R.A.(N.S.)  277  and  note.  tdephone  companies,  we  Tblsphokk& 
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regulate  or  control  the  rate  of  premium  to  be  charged.^**  Thus  a 
rule  of  a  board  of  fire  underwriters  of  a  eity  organized  to  promote 
harmony  and  correct  practices  in  fire  underwriting,  that  no  member 
Ahall  take  the  agency  of  a  company  which  is  already  repreeented  in 
the  city,  is  not  unreasonable,  arbitrary,  or  oppressive,  and  violates  no 
principle  of  public  policy.'^  Local  insurance  agents  can  sell  and 
transfer  to  a  corporation  the  entire  insurance  business  of  their  respec- 
tive agencies,  including  expirations  and  goodwill,  and  agree  not  to 
solicit  insurance  in,  the  county  for  a  certain  number  of  years  accept 
on  behalf  of  silch  corporation,  without  violating  public  policy  or  a 
«tate  antitrust  act,  there  being  nothing  in  the  sale  whioh  af^cted  or 
regulated  ^e  insurance  premiums.**  Even  a  conspiracy  by  insuxanoe 
companies  that  they  would  not  insure  any  boat  on  whidi  a  certain  per- 
son was  employed,  whereby  such  person  was  deprived  of  employm«it» 
has  been  held  not  to  furnish  a  ground  of  civil  action,  however  mali- 
cious the  motives  of  the  insurance  companies  may  have  been.** 

142.  Combinations  to  Maintain  Rates. — It  seems  generally  agreed 
tihat,  apart  from  statute,  a  combination  of  insurance  companies  and 
associations  to  create  a  monopoly  in  the  insurance  business  and  to 
establish  and  maintain  uniform  rates  of  premiums  and  of  commission 
to  agents  is  not  indictable  as  a  criminal  conspiracy.**  And  concerted 
action  by  the  fire  insurance  companies  doing  business  in  a  certain 
city,  in  raising  tho  insurance  rates  to  compel  the  municipal  authori- 
ties to  repeal  the  imposition  of  a  franchise  tax  upon  the  buaness, 
is  not  a  criminal  conspiracy  because  of  the  motive  of  the  act.*'  It 
has  also  been  held  that  a  combination  among  insurance  companies 
or  their  agents  to  establish  uniform  rates  of  premium  and  commie- 
sion  is  not  illegal  at  common  law  so  as  to  sustain  a  bill  for  an  injunc- 
tion or  proceedings  for  ouster  of  corporate  franchises,**  or  to  confer 
a  right  of  action  for  damages  upon  persons  injuriously  affected  by 
such  combination.*'  Where  a  corporate  charter  confers  upon  the 
company  the  power  to  establish  uniform  insurance  rates  and  require 
its  members  to  follow  such  rates,  a  by-law  of  the  corporaticm  which 
binds  members  to  maintain  the  rates  of  insurance  agreed  upon,  being 
directly  within  the  power  conferred,  cannot  be  attacked  as  being  in 

10.  Note:  24  L.R.A.(N.8.)  153  et  864,  51  S.  W.  624,  45  L.R.A.  356; 
seq.  Harris  v.  Com.,  113  Va.  746,  73  S. 

11.  Louisville  Board  of  Rre  Under-  K.  561,  Aon.  Cas.  1913E  597,  38 
writers  v.  Johnson,  133  Ky.  797,  119  L.R.A.(N.S.)  468. 

S.  W.  153,  24  L.R.A.(N.S.)  153  and  16.  Harria  v.  Com.,  113  Va.  74i, 
oote.  73  S.  E.  661,  Ann.  Cas.  1913E  697, 

12.  Note:  55  U.  S.  (L.  ed.)  230.  38  L.R.A.(N.S.)  458. 

See  supra,  par.  91  et  seq.  16.'  Queen  Ins.  Co.  t.  State,  86  Tex. 

13.  Orr  V.  Home  Mut.  Ins.  Co.,  12  250,  24  S.  W.  397,  22  L.R.A.  483. 
La.  Ann.  255,  68  Am.  Dee.  770.   See  17.  Notes:  65  U.  S.  (L.  ed.)  233; 
aupra,  par.  Ill  et  seq.  24  L.R.A.(N.8.)  164.   See  infta,  par. 

14.  Aetna  Tns.  Go.  v.  Com.,  108  Ky.  166  et  seq. 
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restraint  of  trade  or  oontEavonizig  public  p<dicy.^*  And  some  courts 
have  intimated  that  ii£  the  absence  of  any  statutory  regulation  upon 
the  subject  that  it  is  not  unlawful  in  any  s^ae  for  individuals  or 
corporations  engaged  in  the  insurance  business  to  agree  upon  the 
terms  and  conditions  and  rates  upon  which  they  are  willing  to  insure^ 
and  to  induce  others  engaged  in  the  same  business  to  unite  with  them 
in  maintaining  the  terms  and  conditions  and  rates  so  fixed  and  agreed 
upon,  provided  they  use  no  unlawful  means  in  accomplishing  their 
objecte.^'  Most  of  the  authorities,  however,  hold  that  a  contract  in 
restraint  of  t»de  when  entered  into  by  6re  insurance  companies, 
the  neceesaiy  effect  and  the  actual  result  of  which  are  to  conlxol 
anch  business  within  a  certain  area,  and  within  such  area  to  fix  and 
regulate  premiums,  commissions,  or  the  employment  of  solicitors  and 
to  limit  or  eliminate  competition  to  the  injury  of  the  public,  is  void 
at  common  law,  and  so  opposed  to  public  policy  that  no  agreemrats 
or  contracts  incident  thereto,  or  arising  therefrom  and  dependent 
thereon,  will  be  enforced  by  the  courts.^^  It  has  even  been  held 
that  the  business  of  fire  insurance  as  carried  on  in  a  state  by  corpo- 
ratitms  created,  Ucensed,  and  regulated  by  the  state,  is  a  business 
affected  with  a  public  interest  such  as  authorizes  the  attorney  general 
to  maintain  a  bill  for  an  injunction  against  such  combination  among 
them.'  But  the  fact  that  an  insurer  is  a  member  of  an  unlawful 
combination  does  not  prevrat  its  enforcing  a  right  of  subrogation 
to  the  claim  against  one  wrongfully  destroying  the  insured  property, 
since  &e  suln^gation  agreement  does  not  rwate  to  the  business  of 
the  combine.*  Nor  will  such  fact  bar  the  company  from  invoking 
the  aid  of  equity  to  restrain  the  insurance  commissioner  of  the  state 
from  unlawfully  interfering  with  its  budness,  where  the  right  to 
interfere  was  not  based  on  thedaim  that  it  was  a  member  of  the 
unlawful  combination.* 

143.  AppUcatfon  of  General  VwvMm  of  State  Astitmat  Lam. — 
The  authorities  are  not  agreed  as  to  whether  combinations  of  agen- 
cies or  undunvriters  for  the  purpose  of  regulating  and  controlling 
rates  of  premium  to  be  chaiged  an  within  the  terms  of  antitrust  laws 

18.  Note:  74  A.  8.  B.  250.  24  L.BA.(N.8.)  163  et  wq. 

-19.  Harris  v.  Com.,  113  Ya.  746,  73  See  supra,  par.  17,  69. 

S.  E.  Sei,  Ann.  Cas.  lfil3E  697,  38  1.  McCorter  v.  firemen's  Ins.  Co., 

L.R.A.(N.8.)  456.  74  N,  J.  Eq.  372,  73  AtL  80,  414, 

SO.  Aetna  Ins.  Go.  ▼.  Com.,  106  136  A.  S.  B.  708,  18  Ann.  Ca&  1048 

Ey.  864,  51  a  W.  624,  46  L.B^.  and  note,  29  L.BJL(N.S.)  1194  See 

3K;  HeCaiter  v.  Firemen's  Ins.  Co.,  infra,  par.  162  et  aeq. 

74  N.  J.  Eq.  S72y  73  Ata.  80,  414, 135  8.  Freed  t.  American  Fire  Ins.  Co., 

A.  8.  R.  708,  18  Ann.  Cas.  1048,  29  90  Ifin.  72,  43  So.  947,  122  A.  8.  B. 

IJt.A.(N.8.)  1194;  Queen  Ins.  Go.  307,  11  LJt.A.(N.S.]  368. 

State,  86  Tex.  250,  24  a  W.  397,  S.  Notes:  24  LJl.A.(N.S.)  154,  55 

22  LJLA.  463.  TT.  8.  (L  ed.)  238.    See  infra,  pitf. 

Notes:  65  U.  S.  (L.  ed.)  230  et  eeq.;  170.  ' 

186 


Digitized  by 


§  143 


MONOPOLIES  AND  COMBINATIONS        19  R.  0.  L. 


relating  to  combinations  in  restraint  of  trade.*  It  seems  clear  that 
insurance  is  not  an  article  of  merchaDdise  or  manufacture,  or  one 
of  the  "necessaries  of  life,"  or  of  prime  necessity,  witiiin  the  letter 
or  spirit  of  the  laws  against  engrossing.*  And  it  has  been  held  that 
the  word  "property,"  as  used  in  a  statute,  does  not  include  the  right 
to  enter  into  a  contract  of  insurance,  nor  to  fix  die  terms  upon 
which  such  a  contract  will  be  made  and  that  contracts  r^ulating 
insurance  rates  are  not  within  an  antitrust  act  prohibiting  combina- 
tions to  regulate,  control,  or  fix  the  price  of  "any  merchandise,  manu- 
factured articles,  or  property  of  any  kind/' '  In  some  cases  it  has 
been  held  that  insurance  is  a  "commodity,"  and  that  an  antitrust 
act  inhibiting  any  combination  to  fix  the  price  of  any  commodity 
or  article  whatever  covers  a  compact  between  local  insurance  agents 
to  fix  rates  upon  all  insurance  risks  within  a  certain  locality.'  On 
the  other  hand,  a  combination  of  insurance  companies  to  establish 
uniform  rates  of  insurance  and  of  agents'  commissions  has  been 
held  not  illegal  under  an  antitrust  law  prohibiting  trusts  to  fix  tlie 
price  of  commodities  or  articles  of  commerce  upon  the  ground  that 
a  contract  of  insurance  is  not  "an  article  of  commerce"  or  a  "commod- 
ity." '  There  is  also  a  dispute  as  to  whether  a  contract  of  insur^mce 
is  "trade"  within  the  terms  of  antitrust  acts  prohibiting  combinations 
to  restrain  or  restrict  "trade,"  some  authorities  holding  that  it  is,* 
while  others,  though  conceding  that  a  combination  between  two  or 
more  insurance  companies  to  increase  their  rates  or  to  diminish  the 
rates  to  be  paid  to  their  a^nts  is,  in  a  general  sense,  a  oombination 
in  restraint  of  trade,  hold  that  the  words  "restrictions  in  trade"  were 
not  intended  to  receive  that  construction  in  a  statute  making  such 
eombinations  criminal,  and  intimate  doubts  whether  th^y  sofficientiy 
designate  an  offense  so  as  to  make  it  punishable."  But  the  issuance 
of  insurance  is  a  "business"  within  the  meaning  of  a  statute  pro- 
tlibiting  any  trust  the  object  of  vbdah  ia  to  place  the  control  of  any 

4.  Note:  55  V.  S.  (L.  ed.)  281.  K.  W.  235,  Ann.  Caa.  19136  973  and 

5.  Queen  I^iB.  Co.  v.  State,  86  Tex.  note. 

250,  24  S.  W.  397,  22  L.R.A.  483;  Note:  64  L.R.A.  721. 

Harris  v.  Com.,  113  Va.  746,  73  S.  8. -Queen  Ins.  Co.  v.  State.  86  Tex. 

E.  561,  Ann.  Cas.  mSE  597,  38  250,  24  S.  W,  397,  23  LJft.A.  483. 

L.B.A.(N.S.)  458.    See  supra,  par.  Note:  64  L.R.A.  736.  . 

25,  99.  9.  State  v.  Pbippa,  50  Kan.  609,  31 

6.  Aetna  Ins.  Co.  v.  Com.;  IM  Ky.  Pac.  1097,  34  A.  S.  R.  152,  18  L.R.A. 
8&4.  51  S.  "W.  624,  45  L.R.A.  356.  657;  State  v.  American  Surety  Co.,  90 

Note:  64  L.R.A.  723  ct  seq.  Neb.  154,  133  N.  W.  235,  Ann.  Cab. 

7.  Beechley  v.  Mulville,  102  la.  602,  1913B  973  and  note. 

70  N.  W.  107,  71  N.  W.  428,  63  A.  Notes:  24  L.R.A.(N.S.)  153  et  saq.; 

S.  R.  479;  State  v.  Duluth  Board  of  55  U.  S.  (L.  ed.)  230  et  seq. 

Trad&  107  Minn.  506,  121  N.  W.  10.  Queen  Ins.  Co.  v.  Stat«,  86  Tel. 

395,  23  L.R.A.{N.S.)  1260;  State  v.  360,  34  S.  W.  397,  22  L.R.A.  483.  Sea 

American  ^urety  Co.,  90  Neb.  154, 133  supra,  par.  87,  and  in&a,  par.  144.' 
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"business"  to  any  extent  in  the  power  of  trustees.*'  And  a  combina- 
tion to  fix  premium  rates  is  within  the  description  of  "pools,  trusts 
and  qoaspiracies  to  control  prices."  "  It  has  also  been  held  that 
even  a  concerted  agreement  among  foreign  lire  insurance  companies 
10  withdraw  from  the  state  and  to  cancel  all  fire  insurance  policies 
written  by  them  therein  is  a  combination  against  public  policy  and 
in  restraint  of  trade,  in  violation  of  the  antitrust  act.'* 

144.  Special  Prohibitory  Statutes;  Constitutionality;  Repeat — 
Many  states  have  passed  special  statutory  enactments  dealing  with 
combinations  affecting  insurance.  In  some,  insurance  companies  of 
dissimilar  character  may  not  consolidate  at  all,  while  in  others  local 
companies  must  first  obtain  municipal  consent  for  that  purpose:'^ 
A  number  of  state  antitrust  statutes  in  terms  forbid  and  punish  any 
and  all  pools,  trusts,  combinations  and  agreements  tending  to  defeat 
or  lessen  competition  in  insurance,  or  to  regulate,  fix  or  maintaia 
the  price  or  premium  to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm  or  otherwise.'*  Some  also  include 
combinations  to  regulate  or  fix  the  amount  of  commissions  to  be 
allowed  agents  for  procuring  the  same,  or  the  manner  of  transacting 
the  fire  insurance  business  witiiin  the  state."  State  antitrust  laws 
which  make  special  provision  for  combinations  affecting  insurance  are 
almost  universally  upheld  as  constitutional  by  bdth  the  state  and 
the  federal  courts.'^   Thus,  it  is  settled  that  the  eonatitutional  gaax^ 

11.  Note:  Ann.  Caa.  W13B  980.  v.  Wilson,  73  Km.  343,  84  Pac.  737, 

12.  State  V.  Firemen's  Fund  Ins.  117  A.  S.  B.  479;  State  v.  Duluth 
Co.,  152  Mo.  %  52  S.  W.  595,  45  Board  of  Trade,  107  Minn.  506,  131 
URA.  868.    See  infra,  par.  151.  N.  W.  395,  23  L.R.A.(N.S.)  1260; 

13.  State  v.  American  Assnr.  Co.,  State  v.  Bremen's  Fnnd  Ins.  Co., 
251  Mo.  278,  168  S.  W.  640,  Ann.  152  Mo.  1,  52  S.  W.  695,  45  L.B.A. 
Cas.  1915 A  247  and  note,  46  L.BA..  S63;  State  t.  Armour  Packing  Co., 
(N.S.)  955  and  note.  173  Mo.  356,  73  S.  W.  645,  96  A.  S. 

14.  Note:  52  L.R.A.  976.  R.  515,  61  L.R.A.  464;  State  v.  Assur- 

15.  Smiley  Kansas,  196  U.  S.  447,  ance  Co.,  251  Mo.  278,  168  S.  W.  640, 
26  S.  Ct  289,  49  U.  S.  (L.  ed.)  546:  Ann.  Cas.  1915A  247,  46  L.R.A.(N.S.) 
Carroll  v.  Gnenwich  Ins.  Co.,  199  tJ.  955;  State  t.  American  Surety  Co.,  90 
S.  401,  26  S.  Ct.  66,  60  U.  S.  (U  ed.)  Neb.  154,  133  N.  W.  235,  Ann.  Oas. 
246:  Hammond  Packing  Co.  v.  Ax-  1913B  973  and  note;  State  v.  Missouri, 
bansas,  212  U.  6.  322,  29  S.  Ct  370,  etc.,  R.  Co.,  99  Tex.  516,  91  S.  W.  214, 
53  n.  S.  (L.  ed.)  530;  German  Alii-  13  Ann.  Cas.  1072,  5  L.R.A.(N.S.) 
ance  Ins.  Co.  v.  Hale,  219  U.  S.  307,  7^3. 

31  8.  Ct.  246,  65  U.  S.  (L.  ed.)  229  Notes:  65  TT.  S.  (L.  ed.)  230,  232; 

and  note;  State  t.  LaneasUxe  Fire  74  A.  S.  R.  259;  64  hSLA.  719  et 

Ins.  Co.,  66  Ai^  466,  51  S.  W.  633.  seq.;  24  I^.R.A.(N.S.)  153  et  seq. 

46  IJ.B.A.  348;  State  t.  Fcank,  114  16.  Carroll  v.  Greenwich  Ins.  Co., 

Ark.  47,  169  S.  "W.  333,  Ann.  Cas.  199  U.  S.  401,  26  8.  Ct.  66,  50  V.  S. 

1916D  983,  62  IiJB.A(N.S.)  1149;  (L.  ed.)  246. 

State  V.  Phipps,  60  Kan.  609,  31  Pac.  17.  As  to  the  constitutionality  of 

1097,  84  A.  S.  R.  152,  18  L.R.A  antitmst  laws  in  genenl,  see  supra, 

657;  State  v.  Smiley,  65  Kan.  240,  par.  27, 70  et  se^ 
60  Pae.  100,  7  L.R.A.  .903;  State 

187 


Digitized  by 


Google 


§  146  HONOPOU£S  AND  COMBINATIONS        19  B.  G.  U 

wty  of  the  right  to  life,  liberty,  and  property  does  not  include  the 
right  of  insurers  to  contract  among  themselves  for  the  maintenance 
of  rates,^^  and  that  statutes  of  the  kind  now  under  consideration  are 
not  invalid  upon  the  ground  that  they  unduly  deprive  insurance 
companies  of  liberty  of  contract  or  of  equal  protection  of  the  laws, 
or  that  they  take  their  property  without  due  process  of  law.*»  The 
courts  recognize  that  the  business  of  fire  insurance  is  of  such  a 
peculiar  character,  so  intimately  connected  with  the  prosperity  of 
the  whole  community,  and  so  vital  to  the  security  of  property  own- 
ers, that  it  is  entirely  competent  for  the  state  to  forbid  combinations 
And  agreements  among  tire  insurance  companies  doing  business  within 
ite'limits,  in  referee  to  rates,  agents'  commissions,  and  the  manner 
of  b'ansacting  their  business,  tiiereby  substituting  the  rule  of  compe- 
tition in  the  place  of  combination  or  monopoly.'^  A  provision  against 
a  combination  to  maintain  prices  or  premiums  for  insurance  is  within 
the  title  of  "An  Act  for  the  Punishment  of  Pools,  Trusts,  and  Con- 
spiracies to  Control  Prices."  ^  And  it  has  been  hel^  that  the  word 
"trade"  as  used  in  the  title  to  an  antitrust  act  to  declare  unlawful 
"trusts  and  combinations  in  restraint  of  trade"  ^  broad  enough  fairly 
to  indicate  that  combinations  to  fix  insurance  rates  were  included, 
and  to  render  that  part  of  the  act  valid  as  being  covered  by  the 
title.'  Antitrust  laws  relating  to  insurance  companies  cannot  be 
repealed  by  a  statute,  under  the  title  "An  Act  to  Regulate  Insurance 
and  the  Rates  of  Premiums  thereof,  and  to  Provide  Penalties  for 
Violation  of  Its  Provisions,"  nor  by  a  statute  permitting  one  or  more 
of  said  companies,  singly  or  jointly,  to  employ  for  the  making  of 
g^era!  basis  schedules  and  rates  the  services  of  experts.' 

145.  Foreign  Insurance  Companies. — The  business  of  insurance,  as 
ordinarily  conducted  in  a  state  by  insurance  companies  organized 
under  the  legislation  of  other  states,  not  being  interstate  within  the 
meaning  of  the  provision  of  the  federal  constitution  conferring  on 

18.  State  T.  Firemen's  Fond  Ins.  246,  S5  V.  8.  (L.  ed.)  229.  And  see 
Co.,  152  Mo.  1,  62  S.  W.  695,  4fi  iNStmASrOB,  vol.  14,  p.  868. 

L.R.A.  363  1-         t.  Firemen's  Fond  Ins.  Co., 

19.  Carroll  v.  Greenwich  Ins.  Co.,  152  Mo.  1,  62  S.  W.  696,  45  KB.A. 
199  U.  S.  401,  26  S.  Ct  66,  50  U.  S.  3^-  ^.  ^      ^„  „ 

(L.  ed.)  246;  German  AHian«e  Ins.  pA"  L^^PV^isf^^grii  a 
Co.  v.  Hale,  219  U.  S.  307,  31  8.  Ct.  ™-  ^ST'  34  A  8.  R.  152  18  L.R.A. 
246,  56  U.  8.  (L.  ed.)  229  and  not^;  i^?  m"*^ 

International  Harveair  Co.  v.  Mis!  ??^^?Q,^i?'oJf  Ym.^'a^T 

oftA  -n  a  lOQ       a  n  am                    ^3  and  note.    As  to 

^  Yt  ^  A^k^a  mffldency   of   titles   to   state  airti- 

%o\            ^'           ^  trust  laws  in  general,  see  anpr*,  par. 

.  20.  CaiToU  V.  Greenvieh  Ins.  Co.,  b.  State  v.  Assurance  Co.  of  Amer- 
199  U.  8.  401,  26  8.  Ct  66,  60  V.  8.  ica,  251  Mo.  278,  168  S.  W.  640, 
(L.  ed.)  246;  Oerman  Alliance  Ins.  Ann.  Cas.  1915A  247,  46  L.R.A.(N.S.i 
Co.  V.  Hale,  219  D.  8.  307,  31  8.  Ct  956. 
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th«  f«denl  goverament  ihe  power  to  regulate  commerce  between-  the 
states  and  with  foreign  nations/  a  state  antitrust  law,  so  far  as  it 
affects  foreign  insurant  companies  or  their  agents,  is  not  in  conflict 
wi&  the  power  of  Congress  to  regulate  commerce  among  the  several 
states,  and  for  that  reason  void,  and  it  is  well  settled  that  foreign 
insurance  companies  doing  bnshiess  in  another  state  that  combine 
to  control  and  increase  rates  of  insurance  on  property  within  tiie 
state  violate  a  atate  antitrust  act  which  specifically  forbids  such  com- 
binations, and  their  local  agents  who  attempt  to,  and  do,  enforce 
such  combined  rates  are  subject  to  prosecution  under  the  provisions 
of  said  act  •  But  a  foreign  insurance  company  doing  business  in 
a  state  which  enters  into  an  agreement  with  other  insurance  compa- 
nies formed  outside  such  state*  for  the  purpose  of  fixing  the  rates  of 
insurance  in  foreign  countnes,  not  intended  to  affect,  and  which  does 
not  affect,  persons,  property,  or  prices  of  insurance  in  the  state,  does 
not  thereby  subject  itself  to  the  penalty  imposed  by  the  state  anti- 
trust act  upon  any  oorporation  transacting  any  kind  of  business  in 
the  state,  which  becomes  a  party  to  any  pool  or  comUnation  io  fix 
or  limit  rates  of  insurance  *  A  foreign  insurance  company  does  not 
acquire  any  vested  rights  by  complying  with  existing  police  regula- 
tions or  county  laws  with  reference  to  doing  busineas  in  the  state 
which  will  excuse  it  from  compliance  with  an  antitrust  statute 
subsequently  passed  or  render  such  statute  unconstitutional.'  The 
possible  invalidity  of  a  section  of  an  antitrust  statute  because  of 
alleged  discrimination  against  foreign  insurance  companies  will  avail 
the  defendants  nothing  when  not  directly  involved  in  the  case,  par- 
ticularly when  they  are  separable  from  the  remainder  of,  the  act  so 
as  to  leave  provisions  sufficient  to  reach  the  offenses  charged.*  Foreign 
insurance  companies  may  be  ousted  of  all  rights,  privileges,  and  fran- 
chises under*  the  laws  of  the  state,  because  of  the  violation  of  such 
laws  by  their  agenta,  through  whom  they  do  business,  for  it  cannot 
be  tolfoated  for  a  moment  that  an  insurance  company  may  hide  under 
the  skirts  of  its  agents,  and  violate  the  antitrust  laws  of  the  state 

4.  Paul  V.  Viririnia,  8  Wall.  168,  vol.  12,  pp.  12,  27  et  eeq. 

19  U.  S.  (L.  ed.)  357;  New  York  L.  6.  State  v.  Laneaahire  F.  Ina.  Co, 
Ins.  Co.  V.  Cravens,  178  U.  S.  389,  6«  Ark.  466,  51  S.  W.  633.  45 

20  8.  Ct.  962,  44  U.  S.  (L.  ed.)  1116;  348.    See  supra,  par.  82. 

SUte  V.  Phipps,  60  Kan.  609,  31  Pae.  7.  State  v.  Firezoen's  Fnnd  Ina.  Co., 

1097,  34  A.  8.  R.  152,  18  L.R.A.  152  Mo.  1,  52  8.  W.  595,  45  L.R.A. 

667.  363;  State  v.  Americazi  Surety  Co., 

Notes:  64  L.B.A.  723;  Ann.  Caa.  90  Neb.  154,  133  N.  W.  235,  Ann. 

1913B  980,  981.  Cas.  ldl3B  973.   See  supra,  par.  83. 

5.  State  V.  Phipps,  50  Kan.  609,  &  State  v.  Firemen's  Fund  Ins.  Co., 
31  Pac.  1097,  34  A.  8.  B.  152,  18  152  Mo.  1,  52  8.  W.  595,  45  L.E.A. 
L.R.A.  667.   See  supra,  par.  72.  And  363.   See  supra,  par.  79,  80. 

sea  geoermUy,  Forbign  CoBPORATraNS, 
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with  impunity.*  It  bas  been  held  tliat  the  supreme  court,  on  quo 
warifinto  proceedings  against  a  number  of  foreign  Hre  iuRuranee 
companies  that  have  agreed  and  combined  to  witlidraw  from  the  state 
and  cancel  all  policies  written  by  them  therein  in  violating  the  state 
antitrust  act^  may  issue  a  temporary  injunction  restraining  them  from 
so  withdrawing  from  the  state  and  from  canceling  such  policies  pend- 
ing a  ti*ial  of  the  information.^* 

146.  Pleading  and  Evidence. — general  denial  by  insurance  com- 
paniea  of  knowledge  of  the  acts  of  their  agents  in  forming  a  com- 
bination to  maintain  rates  in  violation  of  a  statute  is  not  sufficient  to 
raise  an  issue  on  that  question  when  the  special  defenses  in  the  answer 
amount  to  a  practical  admission  of  such  violation  and  challenge  the 
constitutionality  of  the  statute.**  As  unlawful  combinations  of  insur- 
ance companies  may  exist  witliout  formal  agreement  and  rest  upon 
common  understanding  and  practice,  so  the  proof  of  their  existence 
may  be  of  the,  same  circumstantial  character,  as  where  a  combination 
to  regulate  premiums  is  maintained  under  the  guise  of  an  "Under- 
writers' Social  Club."  Insurance  companies  charged  with  violating 
the  statutes  against  illegal  combinations  which  make  common  cause 
with  other  companies  similarly  charged  which  are  found  guilty  will 
be  treated  in  the  same  way  with  the  other  defendants,  and  ousted 
df  all  rights,  privil^^,  and  franchises  under  the  law,  although  ih^ 
evidence  does  not  show  that  they  were  guilty.'* 


147.  In  General;  Combinations  of  Employees  or  Employen^At 

common  law,  personal  services  could  not  be  the  subject  of  a  technical 
monopoly,  as  this  was  confined  to  property.**  It  has  been  said,  how- 
ever, th^t  virtual  monopolies  are  especially  intolerable  where  tiiey 
concern  the  basic  resource  of  individual  existence,  to  wit,  the  capac- 
ity to  labor,'*  and  there  are  numerous  decisions,  especially  ainong 
the  earlier  authorities,  to  the  effect  that  all  combinations,  whether 


9.  State  T.  Fu^men's  Fund  Ins.  Co.,  See  infra,  par.  ICS. 

152  Mo.  1,  62  S.  W.  596,  45  L.R.A.  13.  State  v.  Firemen's  Fund  Ins. 

363.   See  infia,  par.  146,  107,  169.  Co.,  152  Mo.  1,  62  8.  W.  686,  46 

10.  State  V.  Assnranoe  Co.  of  Amer-  LuR.A.  363. 

ice,  251  Mo.  278,  168  6.  W.  640,  46  14.  State  v.  Associated  Press,  159 

L.R.A.(N.S.)  955  and  nota^  Ann.  Caa.  Ho.  410,  60  S.  W.  91,  81  A.  S.  B. 

191SA  247  and  note.   See  snpra,  par.  368.  51  Lit.A.  151;  Lohse  Patent 

143.  and  infra,  par.  162, 169.  Door  Go.  v.  Fuelle,  216  Mo.  421,  114 

11.  SUte  V.  Firemen's  Fund  Ins.  Co.,  S.  W.  097, 128  A.  S.  B.  492,  22  L.K.A 
152  Mo.  1,  52  S.  W.  695,  45  L.B.A.  (N.S.)  607;  Qneen  Ins.  Co.  v.  State, 


IS.  State  V.  Firemen's  Fund  Ins.  483.    See  snpra,  par.  2,  3,  18,  25. 
Co.,  152  Mo.  1,  52  S.  W.  596,  45     16.  Connors  v.  Connolly,  86  Conn. 


XII.  Labob  and  Sbrvicsi^ 


363. 


86  Tex.  250,  24  S.  W.  397,  22  L.RJL 


L.B.A.  363. 
Note:  74  A.  S.  R.  260. 


641,  86  Atl  600,  46  L.R.A.(N.S.) 
564. 
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of  capitalists  or  workmen,  for  the  purpose  of  influencing  trade  in 
their  special  favor  by  raising  or  reducing  prices  of  labor  or  other 
personal  services  are  at  least  so  far  illegal  that  agreements  to  combine 
t'ann^t  be  enforced  by  the  courts.**  It  is,  however,  the  undoubted 
right  of  artisans,  laborers,  or  profesfflonal  men  voluntarily  to  unite 
for  their  own  improvement  or  advancement  or  for  any  other  lawful 
purpose,  and  as  a  general  proposition,  combination  among  laborers 
for  any  beneficial  purpose,  including  the  securing  of  higher  wages, 
is  not  unlawful  at  common  law,  at  least,  as  applied  in  ^his  countr}- 
and  by  the  later  English  cases;  nor  will  statutes  enacted  to  prohibit 
pools  and  trusts  be  h^d  to  apply  to  combinations  to  fi:c  the  wages  for 
labor  or  other  personal  services,  unless  it  clearly  appears  that  such 
was  the  legfelative  intent.  So  abo  it  se^ns  clear  that  employers  may 
eombine  and  organize  to  resist,  by  all  lawful  means,  the  demands 
of  their  employees.  A  full  discussion  of  the  legality  of  combinations 
of  employees  and  employers,  at  common  law  and  under  state  and 
federal  antitrust  acts,  is  to  be  found  elsewhere  in  this  work.''  But 
although  contracts  or  combinations  brtwsen  employers  or  workmen 
to  fix  uid  abide  by  certain  prices  for  labor  or  services  may  be  valid 
in  their  inception,  they  become  illegal  restraints  of  trade  whenever 
tiie  associations  formed  under  them  interfere  with  the  freedom  of 
those  who  are  not  members  to  refuse  to  abide  by  their  prices,  or  to 
employ  or  be  employed  at  other  rates,  or  whenever  such  associations 
undertake  to  prevent  nonmembers  from  using  their  property  or  their 
labor  as  they  see  fit.  The  main  purpose  of  contracts  of  these  classe? . 
that  are  thus  held  illegal  is  to  suppress,  not  simply  to  regulate,  com- 
petition ;  and,  if  suppression  is  not  effected,  it  is  because  the  contracts 
fail  to  accomplish  their  purpose.*' 

148.  Associations  for  Collecting  and  Distributing  Kews. — Some 
authorities  take  the  view  that  a  corporation  which  establishes  a  system 
fur  the  regulu  gathering  and  dissemination  of  news  and  intelligence 
upon  which  a  conaderable  section  of  the  public  has  become  depend- 
ent for  information  ^ential  to  the  conduct  of  their  affairs  thereby 
devotes  its  property  to  a  public  use,  and  in  effect  grants  to  the  public- 
such  fm  interest  in  its  use  that  it  mxist  submit  to  be  controlled  by 
the  public  for  the  common  good,  to  the  extent  of  the  interest  it  has 

16.  More  t.  Bennett,  140  IlL  69,  (K.S.)  1263. 

29  N.  £.  888,  33  A.  S.  R.  216,  16  17.  Se«  Labor,  toI.  16,  pp.  418,  465. 

L.R.A.  361;  Aetna  Ids.  Co.  v.  Com.,  18.  United  States  v.  TranB-Missouri 

106  Ky.  864,  51  S.  W.  624,  45  LJIA.  Freight  Ass'n,  58  Fed.  68,  7  C.  C.  A. 

355;  Cote  v.  Murphy,  159  Pa.  8t  420,  15,  24  L.R.A.  73,  reversed  on  another 

28  Atl.  190,  39  A.  S.  R.  686,  23  LJLA.  point  in  166  U.  S.  290,  17  8.  CL  640, 

135;  Gatiow  v.  Boeaing,  106  Wis.  1,  41  U.  8.  (L.  ed.)  1007;  Morria  Run 

81  N.  W.  1003,  80  A.  B.  R.  17,  49  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 

UR.A.  475.  St.  173,  8  Am.  Rep.  169.   See  infra. 

Notes:  74  A.  8.  R.  264  ;  23  L.R.A  par.  156  et  seq. 
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thus  created  in  the  public  in  its  private  property."  It  has  accordin^y 
been  decided  that  a  board  of  trade  has  no  right  to  create  a  monopoly 
in  its  market  reports  and  quotations,  but  tliat  as  long  as  it  continues 
to  collect  and  furnish  them  to  the  public,  it  must  do  so  without  unjust 
discrimination  and  furnish  them  to  all  who  may  desire  to  obtain 
them  for  lawful  purposes,  and  apon  the  same  terms;  and  it  has  no 
right  to  withdraw  from^  one  person  -instruments  or  facilities  which  it 
grants  to  others.  A  customer  of  such  exchange  may  have  an  injuno- 
tion  to  prevent  it  from  depriving  him  of  the  use  of  its  wires  and 
instruments  and  withholding  from  him  the  market  leporta.**  So  a 
by-law  of  a  press  association,  which  provides  that  its  members  shall 
not  furnish  its  special  news  to,  or  receive  news  from,  any  person  or 
corporation  which  shall  have  been  declared  antagonistic  to  such  aaeo- 
dationi  has  been  held  void  as  creating  a  monopoly.^  On  the  other 
hand,  it  has  been  decided  that  a  by-law  of  a  news  asBOciatim  pro- 
hibiting its  members  from  receiving  or  publishing  the  despatches  of 
any  other  news  association  covering  the  same  territory  and  organ- 
ized for  the  same  purpose  is  not  unreasonable  or  oppressive,  nor  void 
as  tending  to  restrain  trade  and  competition  and  to  create  a  monopoly, 
and  may  be  enforced.*  In  still  other  jurisdictions,  upon  the  theory 
that  the  business  of  such  press  association  is  one  of  mere  personal 
service,  and  that  unless  there  is  "prc^erty"  to  be  affected  with  a 
public  interest  there  can  be  no  monopoly,  it  has  been  held  that'  the 
association  is  not  unlawful  within  a  state  antitrust  act  prohibiting 
combinations  to  iix  the  price  of  merchandise,  commodities  and  the 
like.*  Contracts  with  telegraph  companies  by  whidi  a  board  of  trade 
limits  the  communication  of  quotations  of  prices  on  sales  of  grain 
and  provisions  for  future  delivery,  collected  by  it,  which  it  might 
have  refrained  from  communicating  to  anyone,  do  not  effect  a  monop- 
oly or  amount  to  an  attempt  at  monopoly,  and  are  not  contracts 
in  restzftint  of  trade,  either  under  the  Sherman  act,  or  at  common 
law.* 

149.  Exchanges  or  Boards  of  Trade. — From  very  early  times  it  has 
been  the  custom  for  men  engaged  in  the  occupation  of  buying  and 

19.  New  YoriE,  etc,  Qrain,  etc.,  Exch.  1.  Inter-Ocean  Pub.  Co.  t.  Asso- 
V.  Chicago  Boaid  of  Trade,  127  HI  ciated  Pkbs,  184  lU.  438,  56  N.  E. 
15^  19  N.  E.  855,  11  A.  S.  R.  107,  822,  75  A.  S.  B.  184,  48  L.BJL  568. 
2  LJt.A.  411;  Intei^Ocean  Pub.  Co.  Note:  74  A.  8.  S.  263. 

Associated  Pnsa,  184  Ql.  438,  56  8.  Matthews  r.  Asaoeiated  Pt«bb, 

K.  E.  822,  75  A.  S.  B.  184,  48  LJI.A.  136  N.  T.  833,  32  N.  E.  981,  32  A. 

568.  S.  R.  74L 

Note:  74  A.  S.  R.  263.  Notes:  74  A.  8.  B.  262  ;  7  Eng. 

20.  New  York,  etc.,  Grain,  ete.,  BoL  Cbs.  287. 

Exch.  V.  CSiieago  Board  of  Trade,  127     3.  State  r.  Associated  FreoR,  169 
lU.  163,  19  N.  G.  856,  11  A.  S.  B.  Mo.  410,  60  8.  W.  91,  81  A.  8.  B. 
107,2L.B.A.411.  See  infra,  par.  149.  368,  51  L.H.A.  151. 
And  see  Exchangbs,  vol.  10,  p.  1197.     4.  Chicago  Board  «f  Trade  t.  Ckris- 
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selling  articltjs  of  a  similar  nature  at  any  particular  place  to  asso- 
ciate themselves  together  for  mutual  advantage  and  co-operation.* 
The  legislatures  and  courts  recognize  that  such  organizations  surve 
a  useful  and  proper  purpose  in  modem  business  communitiesi  and 
no  disposition  has  been  shown  unduly  to  restrict  the  exercise  of  their 
powers  and  functions.  A  rule  of  a  board  of  trade  fbdng  rates  of 
commission  to  be  charged  for  its  members'  services  is  not  unlawful 
under  a  statute  which  in  substance  forbids  combinations  to  reetarain 
trade  by  preventing  competition  in  ihe  business  of  buying  and  sell- 
ing gnuD,  or  to  limit,  fix,  control,  maintaio,  or  regulate  the  price  or 
production  of  any  article  of  trade,  manufacture  or  use  bought  and 
atAd  within  the  state,  or  to  prevent  or  limit  competition  in  the  pur^ 
«ba8e  and  sale  thereof.*  The  buying  and  filing  of  live  stock 
members  of  a  local  stock  exchange  is  not  interstate  commerce  and 
its  rules  and  by-laws  as  to  commissions  and  the  like  are  not  in  vio- 
lation X}f  the  Sherman  act.^  Even  if  its  members  are  engaged  in 
interstate  commerce,  it  is  settled  that  rures  to  enforce  the  purpose 
and  object  of  such  exchange,  if  reasonable  and  fair,  cannot,  except 
remotely,  affect  interstate  trade  and  commerce,  and  are  not  void  as 
Tiolaticms  of  the  statute.'  Tl;ua,  restrictions  on  sending  prepaid  tele- 
grams or  telephone  messages,  made  by  a  by-law  of  a  live  stock  ex- 
change, when  these  restrictions  are  merely  for  the  regulation  of  the 
bufflnen  of  the  members,  and  do  not  affect  the  buainess  of  the  tele- 
gn^h  company,  are  not  void  as  restraints  of  interstate  commerce.* 
When,  however,  the  by-laws  or  activities  of  an  incorporated  or  unin- 
CMporated  excfaonge  unduly  or  improperly  obstruct  txade  or  oompe- 
tition,  fix  prices,  or  tend  toward  control  of  the  market  or  monopoly, 
such  exchange  c(Hisdtutea  an.  unlawful  trust  both  at  common  law 
and  under  the  statutes,  and  may  be  dissolved  at  the  suit  of  the 
attorney  gmeral.'*   Thus  a  by-law  of  a  stock  exchange  fixing  the 

tie  Orau,  «te-  Co,  198  U.  S.  236,  9.  Hopkins  v.  United  States,  171 
25  S.  Gt  637,  49  U.  8.  (L.  ed.)  103L  U.  S.  578,  19  S.  Ct  40,  48  U.  8. 

5.  Anderson  v.  United  SUtes,  171  (L.  ed.)  290. 

U.  8.  604.  19  8.  Ct  GO,  48  fj.  8.  10.  Unitsd  Ststis  v.  JelUeo  Honn- 

(L.  ed.)  300.  And  see  genenlly,  tein  Goke^  efee.,  Co.,  46  Fed.  432,  12 

CHAHOsa,  voL  10,  p.  1191  et  seq.  L.R.A.  753  and  note;  Ford  v.  Chicago 

6.  State  V.  Dolnth  Board  of  Trad&  Milk  Shippezs*  Aas'n,  165  IlL  166, 
107  Minn.  506,  121  N.  W.  396,  28  30  N.  £.  661,  27  LRA.  298;  People 


7.  Hopkins  v.  United  States,  171  U.  566,  48  N.  B.  1062,  68  A.  8.  R.  404^ 
8.  578, 19  8.  Ct  40,  43  U.  6.  (Ll  ed.)  30  L.B^  373:  State  Wilsoa,  78 
290;  Anderson  r.  United  States,  171  Kan.  343,  84  Pa&  787,  U7  A.  S.  B. 
U.  8.  604,  19  8.  Ct  60,  43  U.  8.  479;  Erts  v.  Prote  Exeh  Co.,  82 
<L.  ed.)  300.  Minn.  173,  84  N.  W.  743,  83  A.  8.  B. 

8.  Anderson  v.  United  States,  171  419,  51  LJtA.  826;  People  t  SheldoB, 
U.  S.  604,  19  S.  Ct.  SO,  43  U.  S.  139  N.  T.  251,  34  N.  B.  785,  86  A.  8. 
(L.  ed.)  300.  See  supm,  par.  88,  40,  R.  690,  23  IjA.A.  221;  People  v.  Milk 
44.  Ezefa.,  146  N.  t.  287,  39  N.  E.  IM^ 

«.  C.  L.  VoL  XIX.— 13.  198 
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commiasioB  which  its  members  should  charge  has  been  held  to  render 
the  association  illegal  under  a  state  statute  fOTbidding  combinations 
of  "capital,  skill,  and  acts"  for  various  enumerated  purposes,  one  of 
which  was  "to  create  or  carry  out  restrictions  in  the  free  and  full 
pursuit  of  any  business  authorized  or  permitted  by  the  laws  of  this 
jjtate."^'  In  a  proper  case  the  members  of  an  exchange  may  be 
liable  to  indictment  under  statute  during  conspiracies  to  commit  acts 
injurious  to  trade  4Qd  commerce.^*  So  a  party  injured  thereby 
may  maintain  his  action  for  damages  against  the  exchange  and 
ita  members."  A  live  stock  eixchange  cannot  lawfully  exclude  per- 
sons from  the  market  for  no  other  reason  than  that  they  are  not 
members.^*  But  a  rule  of  such  exchange  that  no  member  shall  do 
business  with  a  suspended  or  expelled  member  does  not  bring  the 
exchange  within  the  inhibition  of  a  statute  condemning  agreements 
OT  combinations  to  control  or  limit  trade,  or  competition  in  trade,  by 
refusing  to  buy  from,  or  sell  to,  any  person  or  corporation  for  the 
reason  that  such  person  or  corporation  is  not  a  member  or  a  party 
to  the  combination.^'  And  a  rule  that  its  members  shall  not  recog- 
nize any  yard  ti^er  who  is  not  also  a  member,  of  the  exchange  ia 
not  in  restraint  of,  or  an  attempt  to  monopolize)  interstate  trade, 
where  the  exchange  does  not  itself  do  any  business,  and  there  is  noth- 
ing to  prevent  all  yard  traders  from  being  membm  of  the  exchange, 
and  no  one  is  hindered  from  having  access  to  the  yards  or  having 
all  their  facilities,  except  that  of  s^ing  to  members  of  the  exchange.'* 
150.  Farmera  and  Stock  RaisMs.---Jt  is  the  well  settled  general 
rule  tiiat  coilibinations  among  agriculturists  or  stook  raises  axe  entitled 
to  no  greater  privileges  than  combinations  among  any  other  class  of 
people.'^  But  the  nature  and  purpose  of  sath  a  combination  are 
to  be  considered  in  determining  whether  or  not  it  constitutes  an 
unreasonable  restraint  of  trade,  as  well  as  in  determining  whether 
the  purpose,  effect,  or  tendency  is  to  increase  the  price  to  the  con- 
ffiuuer  of  tbe  commodity  to  which  it  relates.^"   An  organization  of 

45  A.  3.  R:  609,  27  L.R.A.  437.    See  14.  SUte  v.  Kansas  City  Live  Stock 

sQpra,  par.  118,  121,  148,  and  infra,  Exch.,  211  Mo.  181,  109  S.  W.  675, 

par.  166  et  seq.   And  see  Exohanqis,  124  A.  S.  R.  776. 

vol.  10,  p.  1194.  15.  Note:  5  L.R.A.(N.SO  139.  See 

11.  State  V.  Wilson,  73  Ran.  343,  snpra,  par.  118. 

84  Pac  737, 117  A.  S.  R.  479.  16.  Anderson  v.  United  Stotea,  171 

12.  State  T.  Kansas  City  Uve  Stock  U.  S.  604,  19  S.  Ct  60,  43  U.  S. 
Exch.,  211  Mo.  181,  109  S.  W.  675,  (L.  ed.)  300. 

124  A.  S.  R  776;  People  v.  Sheldon,  17.  Connolly  v.  Union  Sewer  Pipe 

139  N.  Y.  251,  34  N.  E.  785,  36  A.  Co.,  184  U.  S.  540,  22  S.  Ct.  431.  46 

S.  R.  690,  23  L.R.A.  221.  U.  S.  (L.  ed.)  679  (holding  uneonsti- 

13.  £rt£  V.  Produce  Exch.  Co.,  82  tntional  a  statute  making  an  excoptioa 
Minn.  173,  84  N.  W:  743,  83  A.  S.  R.  in  favor  of  such  combination). 

419,  51  UR.A.  826.    See  infra,  par.  Note:  44  L.R.A.(N.S.)  1104. 

155  et  seq.  18.  Note:  44  L.R.A.(N  S.)  1101 
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farmers  for  the  purpose  of  creating  «  Uve  stock  market  at  a  certain 
shipping  point,  whidi  requires  the  members  to  sell  Uieir  stock  to  the 
aasodaticm  under  a  poaalty  in  case  they  sell  to  another,  is  illfgal  as 
in  restraint  of  trade  under  a  state  antitrust  statute.^*  In  a  few  jurist 
dictions  statutes  have  been  passed  making  lawful  and  protecting 
rombinations  or  pools  among  farmers  for  the  purpose  of  disposing 
of  their  produce  at  a  price  not  above  the  actual  value,**  and  under 
Buch  a  statute  a  combination  has  been  held  lawful  where  organ- 
ized for  the  expressed  purpc^  of  fostering  and  promoting  the  interest 
of  growers  of  certain  tobacco,  and  to  encourage  the  improvement  of 
the  quality/methods  of  growing  and  handling  such  tobacco,  and  to  act 
as  agKits  of  the  raisers  Jthereof  and  of  otiieis,  in  aetling  the  same,  and 
to  assist  them  in  securing  remunerative  prices.^  As  has  been  already 
pointed  out,  however,  ^tutes  of  this  character  have  been  held  uncon- 
stitutional by  the  supreme  court  of  the  United  States  as  denying  due 
process  of  law  and  equal  protection  of  the  law,  though  some  of  the 
state  courts  have  uph'dd  them.* 

Xni.  Patent,  Copyright  and  Propribtaby  Articles 

151.  Patents.— It  is  now  well  settled  that  the  rules  of  the  common 
law  in  respect  to  monopolies  and  restraint  of  trade  have,  under  ordi- 
nary concUtions,  no  application  to  l^e  use  or  sale  <^  rights  under 
the  patent  laws  of  the  United  States.  The  very  object  of  these  laws 
is  to  give  to  the  patentee  an  exclusive  monopoly  in  using,  making,  and 
selling  the  device  which  embodies  the  invention,  and  this  excludve 
rig^t  he  may  exercise  by  contracts  under  which  he  reserves  to  him- 
so  much  of  his  exclusive  right  as  he  does  not  elect  to  sell,  or 
assign,  or  license.  It  follows,  therefore,  that  with  few  exceptions 
contracts  in  the  form  of  deeds,  leasee  or  license  agreements,  restrain- 
ing subsequent  sales,  manufacture  or  use  of  a  pat«ited  article,  which 
would  contravene  the  common  law  rolee  against  monopolies  and 
restraints  of  trade,  if  made  in  respect  of  unpatented  articles,  are  valid 
because  of  the  monopoly  granted  by  the  patent.  The  fact  that  the 
conditions  in  the  contracts  keep  up  the  monopoly  or  fix  prices  doe^ 
not  render  them  illegal.  Kor  does  the  Sherman  act  refer  to  that 
kind  of  re8b>aint  of  interstate  commerce  which  may  arise  from 
reasonable  and  legal  conditions  imposed  upon  the  assignee  or  licensee 
of  a  patent  by  the  owner  thereof,  restricting  the  terms  upon  which 

19.  Reem  v.  Deeorah  Farmen'  Go-  34  S.  Gt.  924,  58  U.  S.  (L.  ed.)  1610; 

c^ientiTe  Soe.,  160  la.  194, 140  N.  W.  Com.  v.  International  Harvester  Co., 

844,  44  Ii.RJl.(N.S.)  1104  and  note.  131  Ky.  551,  115  S.  W.  703,  133  A. 

Note:  51  L.R.A.(K.S.)  246.  S.  R.  256. 

80.  Intem&tional  Harvester  Co.  of  Note:  44  LJElJk.(N.S.)  1104. 

Ameriea  v.  Kentaeky,  234  U.  8.  216,  1.  Note:  44  L£.A.(N.S.)  1106. 

34  S.  Ct.  863,  58  TT.  S.  (U  ed.)  12ft4;  8.  See  supra,  par.  70,  71.  And  see 

Collina  v.  Kentncky,  234  U.  S.  634.  CONnmmoNAL  Law,  vol.  6,  p.  402. 
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the  article  may  be  used  and  the  price  to  be  demanded  therefor 
A  contract  by  which  a  corporation,  manufacturing  certain  artidee 
under  various  patents  owned  by  it,  and  selling  them  throughout  the 
United  States,  constitutes  afaother  corporation  ita  exclusive  sales  agent, 
and  fixes  the  list  price  of  its  products,  doee  not  violate  the  prohibi- 
tion of  the  Sherman  act.  Nor  is  the  manufacturing  corporation 
chargeable  with  participation  in  a  combination  formed  eontraiy  to 
the  act  by  ita  exclusive  sales  agent  and  other  manufiu^turers  and  deal- 
era,  so  as  to  r^der  the  corporation  and  its  agent  liable  under  the 
treble  damage  claiise  of  that  act  to  persons  joined  as  defendants  in 
simultaneous  patent  infringement  suits  separately  brought  by  such 
principal  and  agent*  It  is  now  established,  however,  that  the  monop- 
oly given  by  the  patent  laws  ends  with  a  transfer  by  the  patentee 
of  the  legal  title  to  a  patented  article  and  that  Aiy  restriction  attached 
to  such  a  sale  as  to  the  price  on  a  resale  is  invalid.*  Where  an 
article  is  sold  in  a  patented  carton,  the  vendors  are  given  by  the 
patent  no  warrant  to  impose  upon  either  jobbers  or  retailers  restric- 
tiona  limiting  the  resale  price  of  the  product  after  an  absolute  sale 
is  once  had  and  it  is  immaterial  whether  the  value  of  the  carton 
is  negligible  as  compared  with  the  value  of  the  contents  of  the  pack- 
age, and  its  purchase  a  mere  incident  in  the  contract  of  sale,  or 
whether  the  carton  was  itself  of  substantial  value.*  Where  a  combi- 
nation includes  the  manufacture  and  sale  of  many  articles  not  pro- 
tected by  pat«Qts,  the  fact  that  the  patented  articles  constitute  the 
principal  ones  dealt  in  and  that  without  a  mergw  as  to  them  no 
monopoly  in  the  other  articles  would  have  been  attempted  cannot 


186  V.  8.  70,  22  S.  Ct.  747,  46  U.  8.  Minn.  415,  126  N.  W.  126,  623,  136 

(L.  ed.)  1058;  Henry  v.  A.  B.  Dick  A.  8.  R.  514. 

Co.,  224  U.  S.  1,  32  S.  Ct.  364,  56     Notes:  74  A.  S.  R.  260  ;  64  L.R.A. 

U.  8.  (L.  ed.)  645,  Ann.  Caa.  1913D  713,  719  et  seq.;  9  L.R.A.(N.S.)  502 

880;  Virtue  t.  Creamery  Package  Mfg.  et  seq.;  27  Lil~A.(N.S.)  401  et  seq.; 

Co.,  227  U.  8.  8,  33  S.  Ct.  202,  57  L.R.A.1917A  1286  ;  9  Ann.  Cas.  301; 

U.  8.  (L.  ed.)  393;  United  States  t.  Ann.  Caa.  1912D  774. 
'Winslow,  227  U.  S.  202,  33  S.  Ct  253,     4.  Virtue  v.  Creamery  Paokace  Mfg. 

67  U.  8.  (L.  ed.)  481;  Heatou-Penin-  Co.,  227  U.  S.  8,  33  S.  Ct  203.  fi^ 

snlar  Batten  Fastener  Co.  v.  Eureka  U.  8.  (L.  ed.)  393. 
Specialty  Co.,  77  Fed.  288,  47  U.  S.     6.  Bauer  v.  O'Donnell,  229  V.  8.  1, 

App.  146,  25  C.  C.  A.  267,  35  L.R.A.  33  S.  Ct  616,  67  U.  S.  (L.  ed.)  1041, 

728;  John  D.  Park,  etc.,  Co.  v.  Hart-  Ann.  Cas.  1915A  160,  60  LJRJ..(N^.) 

man,  153  Fed.  24,  82  C.  C.  A.  158,  1186. 

12  L.R.A.(N.8.)  135;  United  States  v.     Note:  Ann.  Cas.  1916A  84,  85. 
KeUogg  Toasted  Com  Flake  Co.,  222*     6.  United  Statea  v.  Kellogg  Towrted 

Fed.  726,  Ann.  Cas.  1916A  78  and  Com  Flake  Co.,  222  Eed.  726,  Ann. 

note;  United  Shoe  Machinery  Co.  t.  Cas.  1916A  78. 
La  Chapdle,  212  Mass.  467,  99  N.  E.     Note:  L.aA.1917A  1236. 
289,  Ann.  Gat.  1913D  716;  State  v.      See  mpn,  par.  107. 


3.  Bement  t.  National  Harrow  Co., 
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be  aoc^ted  as  justification  of  the  combination  under  a  state  anti- 
trust  act.' 

152.  Combinatioas  to  Uonopolixe  Patented  Axtides. — ^It  does  not 
follow  from  what  has  been  said  as  to  the  nature  of  a  patent  that 
the  patentee  acquires  the  right  by  combining  with  other  patentees 
to  extend  the  monopoly  granted  to  each,  and  thus  abuse  the  privi- 
lege  conferred  upon  him  by  the  government^  Patents  confer  a 
monopoly  as  respects  the  property  covered  by  them,  but  they  confer 
no  light  upon  the  ovraers  of  several  distinct  patents  to  combine  for 
the  purpose  of  restraining  competition  and  trade.  Patented  property 
does  not  differ  in  this  req>ect  from  any  other.  The  fact  that  one 
patentee  may  possess  himself  of  several  patents,  and  thus  increase 
bis  monopoly,  affords  no  support  for  an  argument  in  favor  of  a 
combination  by  several  distinct  owners  of  such  property  to  restrain 
manufacture,  control  sales,  and  enhance  prices.  Such  combinations 
are  conspiracies  against  the  pubUc  interests,  and  abuses  of  patent 
privil^es.*  A  ccmtraet  whereby  the  manufacturers  of  two  inde* 
pendent  patented  inventions  agree  not  to  compete  in  the  same  com- 
mercial field  deprives  the  public  of  the  benefits  of  competition,  and 
creates  a  restraint  of  trade  which  results,  not  from  the  granting  of 
letten  patent,  but  front  agreement'^  Thus,  an  agreement  not  to  sell 
a  patented  article  for  less  than  a  schedule  price  is  invalid  when  made 
by  the  owner  of  the  patent  with  a  corporation  organized  by  rival 
manufacturers  to  take  title  to  the  patents  and  license  the  former 
owners  to  operate  under  them  and  sell  only  at  schedule  prices  to  be 
fixed  by  the  corporation,**  The  comprehensive  condemnation  of  the 
Sherman  act  against  every  person  who  monopolizes  interstate  com- 
merce by  combination  with  others  includes  holders  of  patents  as  well 
as  others^  and  a  combination  of  persons,  competing  in  ihe  market 
under  sondry  patents,  for  the  purpose  of  ending  the  competition  and 
acquiring  thereby  complete  mastery  of  a  branch  of  interstate  com- 
merce, is  in  violation  of  the  act.^*  Agreements  embracing  a  large 
proportion  of  the  manufacturers  and  jobbers  of  a  staple  artidfe  which, 
in  addition  to  lawful  provisions  intended  to  carry  out  tiie  ostenaible 

7.  State  V.  Creamery  Package  Kfg.  Co.  t.  La  Chapelle.  212  Mast.  467,  99 
Co.,  110  Minn.  416,  126  N.  W.  126,  N.  E.  289,  Ann.  Oas.  1913D  716. 
623, 136  A.  S.  R.  514.  Note:  74  A.  S.  R.  260. 

8.  State  T.  Creamery  Package  Mfg.  10.  Note:  Ann.  Caa.  19120  774. 
Co.,  110  Minn.  415,  126  K.  W.  126,  11.  National  Harrow  Co.  v.  Hench^ 
623,  136  A.  S.  B.  514.    See  infra,  83  Ted.  36,  56  U.  S.  App.  £3,  27 
par.  162.  C.  C.  A.  349,  39  L.B.A.  299. 

9.  Standard  Sanitary  Mfg  Co.  t.  12.  Standard  Sanitary  Mfg.  Co.  t. 
United  States,  226  U.  S.  20,  33  S.  Ct.  United  States,  226  U.  S.  20,  33  S. 
9,  57  U.  S.  (L.  ed.)  107;  National  Ct  9,  57  U.  S.  (L.  ed)  107:  United 
Harrow  Co.  v.  Bench,  83  Fed.  36,  55  Shoe  Machinery  Co.  t.  La  Chapelle^ 
U  S.  App.  53,  27  C.  a  A.  349,  39  212  Mass.  467,  .99  N.  S.  289,  Ana* 
LJLA.  aro;  United  Shoe  Haehinerv  Caa.  1913D  716. 
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object  of  the  agreements,  also  provide  for  the  regulation  of  prices  and 
restrictions  in  the  dasses  of  persons  dealt  with  cannot  escape  con- 
demnation under  the  federal  antitrust  act  because  the  agreements 
take  the  form  of  licenses  from  the  owner  of  a  patent  for  a  device  .used 
in  a  certain  procees.^'  And  a  contract  whereby  an  inventor  agrees 
to  assign  to  a  corporation  all  inventions  which  he  may  make  during 
a  specified  period  is  unenforceable  under  tiie  Sherman  act  when  it 
appears  that  the  corporation  has  obtained  a  virkial  monopoly  of 
manufacturing,  leasing  and  selling  machinery  of  the  type  affected 
throughout  the  United  States,  which  monopoly  it  has  achieved  and 
is  seeking  to  maintain  by  contracting  with  practically  all  of  the 
inventors  of  that  type  of  machinery  for  the  entire  product  of  their 
inventive  skill  through  contracts  similar  in  form  with  that  in  ques- 
tion, which  was  also  made  in  furtherance  of  the  monopoly.'*  But 
certain  types  of  agreements  and  combinations  (affecting  patented 
articles  have  been  upheld.  Thus  an  agreement  to  prevent  competi- 
tion between  two  corporations  in  manufacturing  under  a  patent 
whereby  an  article  nearly  worthless  is  to  be  converted  into  one  of  large 
value  has  been  declared  not  to  be  against  public  policy.^*  And  a 
contract  between  an  individual  and  a  number  of  manufacturers  under 
several  patents,  forming  a  combination  of  the  parties  with  a  view  to 
regulate  competition  between  the  parties  to  it  in  the  sale  of  the  par- 
ticular commodity  which  they  severally  make,  has  been  said  to  be  a 
contract  for  a  lawful  purpose,  where  it  does  not  refer  to  an  article 
of  prime  necessity,  to  a  staple  of  commerce,  or  to  merchandise  to 
be  bought  or  sold  on  the  market.^*  So  also  it  has  been  held  that 
tlie  union  in  one  corporation  of  three  companies,  each  manufactiirinj; 
a  different  noncompeting  group  of  patented  machines  collectively  use<l 
for  making  a  certain  article,  is  not  forbidden  by  tiie  prohibitions  of 
the  Sherman  antitrust  act  although  a  large  percentage  of  all  such 
machinery  bu^ness  may  thus  have  been  put  into  a  single  hand.'* 
153.  Copyrights. — The  statutory  rigiit  exclusively  to  publish  and 
vend  copies  of  a  copyrighted  production  would  seem  to  take  certain 
direct  -contracts  between  the  publisher  and  his  vendees  in  respect  to 
the  price  at  which  subsequent  sales  shall  be  made  outside  of  the  rule 
as  to  restraints  of  trade  which  might  otherwise  apply.'^  It  does  not, 
however,  include  the  right  to  impose,  by  a  notice  printed  on  the  same 

13.  Standard  Sanitary  Hfg.  Co.  v.  K.  E.  1005,  26  A.  S.  R.  214, 12  LIt.A. 
United  States,  226  U.  S.  20,  33  S.  563. 

Ct.  9,  67  U.  S.  (L.  ed.)  107.  16.  Kotea:  1  L.R.A.  458;  11  L.R.A. 

Note:  Ann.  Cas.  1912D  774.  437. 

14.  United  Shoe  Machinery  Go.  v.  17.  United  States  v.  Winslow,  327 
La  ChapeUfl.  212  Haas.  467,  99  N.  E.  V.  S.  202,  33  8.  Gt  253,  57  U.  S. 


IS.  Oloncester  IsinglaaB,  etc.,  Go.  t.  18.  John  D.  Park,  etc.,  Co.  v.  Hart* 
Russia  Cement  Co.,  164  Mass.  92,  27  man,  153  Fed.  24,  82  C.  C.  A.  168, 
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page  with  thft  notice  of  copyright,  a  limitation  fta  to  the  price  at 
which  the  book  shall  be  sold  at  retail  by  future  purchasers  with  whom 
there  is  no  privity  of  contract."  No  more  than  the  patent  statute 
was  the  copyright  act  intended  to  authorize  agreements  in  unlawful 
restraint  of  trade  and  tending  to  monopoly,  in  violation  of  the  specific 
terms  of  the  Sherman  act,  and  it  has  accordingly  been  held  that  the 
«opyright  monopoly  does  not  protect,  as  against  condemnation  under 
that  act,  agreemantfl  between  associations  embracing  probably  seventy 
five  per  cent  of  the  book  publishers  and  a  majority  of  the  booksellers 
in  the  United  States,  which  operate  to  restrict  the  sale  of  copyrighted 
books  to  those  only  who  will  maintain  the  fixed  net  retail  price,  and 
result  in  almost  completely  destroying  competition  in  such  books  at 
retail.** 

154.  Proprietary  Articles. — On  the  basis  of  the  supposed  analogy 
supplied  by  the  principles  applicable  to  sales  of  patented  and  copy- 
righted articles,*  it  has  been  contended  that  contracts  seeking  to  con- 
trol the  retail  price  of  goods  manufactured  by  a  secret  process,  or 
medicines  compounded  under  a  secret  formula,  are  but  in  aid  of  a 
natural  monopoly,  and  so  are  likewise  exempt  from  the  principles 
which  apply  to  contracts  which  tend  to  create  a  monopoly  or  restrain 
trade  when  the  subject  is  an  article  not  made  under  a  patent  or  copy- 
right or  secret  formula.  While  such  argument  has  prevailed  in  scone 
cases,  it  has  as  a  rule  been  rejected  as  failing  to  distinguish  between 
the  necessary  monopoly  of  tlie  secret  itself  and  the  unnecessary  monop- 
oly of  the  articles  made  according  to  the  secret  prooees,  and  o£fered 
for  sale  and  resale  to  the  consuming  public'  It  is  true  that  cove- 
nants restraining  the  use  to  be  made  of  a  trade  secret  do  not  contra* 
vene  the  common  law  rules  against  monopoly  and  restraints  because 
of  the  peculiar  character  of  the  property  light  whi(^  is  concerned. 
So  long  as  the  owner  of  such  a  secret  can  preserve  ito  secrecy,  he 
has  necessarily  a  monopoly  in  its  use,  and  there  is  no  illegal  restraint 
because  he  refuses  to  make  it  public.  But  the  manufactured  product 
«f  a  trade  secret  or  private  formula  is  G<m8idered  as  standing  on  a 
different  footing.*   A  manufacturer  it  not  entitled  to  control  and 

12  L.R.A.(N.S.)   135;   Slaughter  v.  1916A  78  and  note. 

Thacker  Coal,  etc.,  Qo.,  65  W.  Va.  642.  20.  Straus  t.  American  Publishen' 

47  S.  E.  247,  104  A.  S.  B.  1013,  2  Ass'n,  231  U.  S.  222,  34  S.  Ct  84,  58 

Asn.  Cas.  335,  66  UR.A.  342.  V.  S.  (L.  ed.)  192.  Ann.  Ca«.  1915A 

Note:  27  L.R.A.(N.S.)  401.  369  and  note,  L.B.AJ915A  1099. 

19.  Bobbs-MerriU  Co.  v.  Straus,  210  Note:  L.E.A.1917A  1286. 

U.  S.  839,  28  S.  Ct.  722,  52  U.  S.  See  aupra,  par.  152. 

(L.  ed.)   1086;  Straus  v.  American  1.  See  aupra,  par.  151  et  seq, 

PubliaheTB*  A«'n,  231  U.  S.  222,  34  2.  Note:  27  L.R.A.(N.S.)  402. 

S.  Ct.  M,  58  tJ.  S.  (L.  ed.)  192,  Ann.  S.  John  D.  Park,  etc.,  Co,  v.  Hart- 

Cas.  1915A  369,  L.R.A.1915A  1099;  man,  153  .Fed.  24,  S2  C.  C.  A.  158, 

United  States  v.  Kellogg  Toasted  Com  12  L.B.A.(N.S.)  135. 
Flake  Co.,  222  Fed.  725,  Ann.  Cas. 
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restrict  pricoe  on  all  salee  of  his  own  product,  \ty  means  of  oontracts 
vith  dealers  therein,  by  virtue  solely  of  the  fact  that  they,  relate  to 
products  of  his  own  manufacture,^  and  a  restraint  of  trade  which 
would  be  unlawful  as  to  other  manufactured  articles  cannot  be  jue^ 
fied  at  common  law  or  under  the  Sherman  act  because  the  article  in 
question  is  a  proprietary  article  made  under  a  secret  formula.  Hence, 
covenants  imposed  by  the  manufacturer  and  vendor  of  such  article 
upon  vendees  and  subvendees,  fixing  the  price  at  which  it  is  to  be 
sold  to  consumers  and  merchants  who  E^all  be  allowed  to  make 
sales,  are  not  such  reasonable,  partial  restraints  for  his  own  protec- 
tion that  equity  will  interpose  to  enforce  them  and  are  void  under 
both  die  common  law  and  the  statutes.*  On  the  same  principle, 
no  right  of  price  control  is  conferred  by  the  fact  that  the  article  is  sold 
under  a  trade  name  or  in  a  trade  dress  to  which  the  manufacturer 
has  an  exclusive  right  Indeed,  the  monopoly  in  the  particular 
product  created  by  such  facts  has  been  deemed  an  additional  reason  for 
denying  the  validity  of  agreements  seeking  the  elimination  of  competi- 
tion as  to  the  retail  price  •  Where  two  or  more  proprietors  of  patent 
medicines  combine  and  agree  tiiat  neither  will  sell  any  of  his  goods 
to  any  dealer  who  cuts  the  prices  of  the  goods  manufactured  by  any 
member  of  tJie  combination,  the  combination  has  been  declared  to  be 
a  direct  interference  with  and  restraint  upon  the  freedom  of  trade 
within  the  meaning  <^  l^e  Sheiman  antitrust  law.'  It  has,  how- 
ever, beni  held  that  the  proprietor  of  a  patent  medicine  may  fix 
prices  and  name  the  terms  and  conditions  at  and  upon  which  he  will 
sell  his  goods,  and  may  refuse  to  sell  to  dealers  who  will  not  comply 
with  the  terms  vsA  oonditLons  so  fixed,  |«ovided  his  action  is  inde- 
pendent of  the  action  taken  by  other  proprieton^  and  is  confined 
to  his  own  goods.* 

4.  Dr.  Miles  Uedieal  Go.  v.  Joha  Notes:  27  LiR.A.(N.S.)  402;  L.B^ 

D.  Park,  etc,  Co.,  220  U.  S.  373,  31  1917A  1285. 

B.  Ct.  376,  55  U.  S.  (L.  ed.)  502.  See  supra,  par.  102,  as  to  agreementa 
6.  Dr.  Miles  Medical  Co.  v.  John  fixing  resale  priceB; 

D.  Park,  ete.,  Co.,  220  U.  8.  373,  31  6.  W.  H.  Hill  Co.  v.  Ghray,  127 

8.  Ct  376,  56  n.  8.  (L.  ed.)  602;  Mich.  12,  127  N.  W.  803,  80  L.R.A. 

Jayne      Loder,  148  Fed.  21,  78  C.  (N.S.)  327.  , 

C.  A.  663,  9  Ann.  Gas.  204;  John  D.  Note:  Ann.  Cas.  1916A  84. 

Parl^  etc.,  Co.  t.  EE^iman,  153  Fed.  7.  Jayne  t.  Loder,  149  Fed.  21,  78 

24,  82  C.  C.  A  158,  12  L.B.A.(N.S.)  G.  C  A.  653,  9  Asa.  Gas.  294.  See 

135;  United  States  v.  Kellogg  Toasted  aopia,  par.  120. 

Cora  Flake  Co.,  222  Fed.  725,  Ann.  8.  Jayne  t.  Loder,  149  Fed.  21,  78 

Cas.  1916A  78  and  note;  W.  H.  HUl  C.  C.  A.  653,  9  Ann.  Cas.  294. 

Co.  V.  Gray,  163  Mich.  12,  127  N.  W.  Note:  7  L.E.A.{N.S.)  976. 

803,  30  L.R.A.(N.S.)  327;  Stewart  v.  See  supra,  par.  113,  as  to  the  with- 

Rawleigh  Medioal  Co.,  (Okla.)  159  of  patronage^ 
Pae.  1187,  LJI.A.1917A  1276  and  note. 
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XlV.  ItsMBDias 

Acfu>n  fbr  tknhecpee  or  Pendttiet 

155.  In  General.— A  person  who  has  heert  injured  in  his  teide  or 
business  by  the  activities  of  an  unlawful  comhination  for  that  pur- 
pose is  now  generally  held  to  be  entitled  to  recover  damages  in  an 
action  at  law  for  the  loss  suffered,  both  at  common  law  and  under 
antitrust  statutes.*  Many  anti^st  statutes  expressly  confer  a  right 
of  action  for  the  full  amount  of  damages  sustained  in  consequence 
of  any  violation  of  the  provisions  of  the  act,^**  and  a  few,  following 
the  Sherman  act,  permit  the  injured  party  to  recover*  twofold  or 
threefold  the  damages  by  him  sustained,  including  a  reasonable 
attorney's  fee.^^  Some  courts  permit  such  damages  to  be  pleaded 
by  way  of  counterclaim  or  set-o£F  in  an  action  by  a  member  of  the 
combination  for  goods  sold,"  but  others  hold  that  datiia^  can  be 
recovered  only  in  a  direct  action.'*  The  fact  that  the  plaintiff  in 
an  action  for  damages  w^  formerly  a  member  of  the  association  caus- 
ing the  injury,  and  participated  in  the  adoption  of  its  constitution 
and  by-laws,  does  not  affect  his  nght  of  action  when  the  acts  com- 

9.  NatioiuJ  Fireproofing  Co.  v.  Ma-  Gatzow  t.  Bnenii^,  106  Wis.  1,  SI 

son  Baildvs'  Aas'n.  169  Fed.  269,  9i  N.  W.  1003,  80-  A.  S.  B.  17,  49  L.R.A. 

e.  C.  A.  636,  36.L.B.A-(N.S.)  148  and  475j  Hawarden  v...Youghio^ny,  etc., 

note;  CJonnors  x.  Connolly,  86  Conn.  Coal  Co.,  Ill  Wis.  545,  87  N.  W.  472, 

641,  86  Atl.  600,  45  L.R.A.(N.S.)  564  56  UR.A.  828. 

and  note;  Doremus  v.  Hennessy,  176  N6t«8:  64 '  I1B.A.  T32:  7  L.R.A. 

XU.  608,  52  N.  S.  92A,  64  N.  E.  624,  (N.S.)  976j  9  L.R,A.(Ki.)  90S;  28 

68  A.  S.  B.  203,  43  L.B.A.  797;  Piir-  L.B.A.(N.8.)  149  et  seq. 

ington  T.  Hinchliff,  219  111-  159,  76  N.  See  supra,  par.  111. 

E.  47, 109  A.  S.  B.  322,  2  L.B.A.(K.S.)  And  see  LabOb,  VoL  16,  p.  460  et  seq. 

and  note;  KUnjtri'B  Phunutey  t.  10.  Bteraa  T.  B«eonfa  Fanum'  Co- 

Shazpe,  104  Kd.  Sift,  64  AU.  1029,  operative  $09.^  160  la.  104,  140  N.  W. 

118  A.  S.  B.  309, 9  Ann.  Cas.  1184  and  844,  44  LJl.A.(N.S.)  1104:  SUte  t. 

not^  7  LB.A.(K.S.)  976  and  not?;  Sohlitz  Biewinr  Co.,  104  Tenn.  716, 

Marten  v.            185  Mass.  265,  69  69  S.  W.  1038, 78  A.  S.  B.  941;  Sfend- 

X.  £!.  1086,  102  A.  S.  B.  3^  64.  aid  Oil  Go.  v.  States  U7  Tenn.  618, 

X«itA.  260;  BzU  t.  Prodaee  ^Ueh.  100  S.  W.  705, 10Ji.B.A.(N.S.)  1016. 

€0.,  79  IGnn.  140,  81  N.  W.  737,  79  Note:  7  L.R.A.(N.S.)  978. 

A.  8.  B.  433,  48  L.B.A.  90;  Erts  t.  See  supra,  par.  93,  166,  174  et  leq. 

Piodoee  Exeh.  Co.,  82  Minn.  173,  84  11:  C.  H:  Albers  ConuoWm  Go.  v. 

N.  W.  743,  83  A.  S.  B.  419,  51  UB.A.  Spencer.  205  Mo.  106,  103  8;  W.  623, 

'  835;  Mapstriek  v.  Bamge,  9  Neb.  390,  11  L.B.A.(N.^.)    1003;   Gnyton  t. 

2  N.  W.  739,  31  Am.  Bep.  416;  Cle-  Eastern  Eleetfie  Co.,  91  Ohio  St  106, 

hnd      Andenon,  66  Meb.  252,  92  110  N.  E.  189,  Ann.  Gas.  1916D  944. 

ir.  W.  SOd,  96  N.  W.  212,  98  N.  W.  12.  Guyton  t.  Eaiitein  Electric  Co., 

1076,  6  LJt.A.(N.S.)  136  and  note;  91  Ohio  St.  106,  110  N.  E.  180,-  Ann. 

Bontwdt     MaiT,  71  Tt.  1,  42  AtL  Cas.  1916D  944  and  note. 

607,  76  A.  8.  B.  746,  43  L.B.A.  803;  13.  Connolly  v.  Uraon  Sewer  Pipe 

West  Tizginia  Transp.  Co.  v.  Stand-  Co..  184  tf.  9.  540.  22  S.  Ct.  431,  46 

ard  on  (S>,,  60  W.  Va.  611,  40  S.  E.  U.  S.  (L.  ed.)  679. 

AO.  88  A.  8.  B.  896.  66  L.B.A.  804:  Note:  Ann.  Oaa.  1916D  946. 
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plained  of  occurred  after  he  ceased  to  be  a  member,  since  he  is  not 
in  such  ease  in  pari  delicto.'^ 

156.  Assignment  and  Atwtement. — ^According  to  some  authoritie» 
a  cause  of  action  arising  out  of  a  conspiracy  to  monopolize  an  entire 
business  and  to  drive  others  out  of  business  is  not  assignable  either 
at  common  law  or  under  statute/*  but  there  are  also  decisions  to 
the  effect  that  a  right  of  action  for  damages  giv«i  by  a  state  anti- 
trust law  to  any  person  injured  by  a  combination  therein  declared 
unlawful  is  for  injury  to  "bumness,  employment,  or  property/'  aad^ 
under  the  nationtil  bankruptcy  act,  passes  to  the  assignee  in  bank- 
ruptcy.** In  some  jurisdictions,  an  action  undn*  an  antitrust  law 
will  not  completely  abate  upon  the  death  of  the  plainti£F,  but  may 
be  revived  and  maintained  by  his  personal  representatives.*'  It  has,, 
however,  been  held  by  some  courts  that  a  statute  providing  for  th^ 
recovery  back  of  money  paid  to  members  of  pools,  trusts,  and  monop- 
olies does  not  authorize  an  action  against  a  corporation  unlawfully 
teansacting  business  in  violation  of  that  statute,  and  members  of  its 
board  of  directors,  for  money  thus  paid  to  it,  where  the  corporation 
has  ceased  to  exist,  as  the  provision  is  for  a  penalty,  and  not  for 
liquidated  damages,  and  a  cause  of  action  does  not  surriTe  the  ezist- 
ence  of  the  corporation.** 

157.  Nature  of  Action;  Notice;  Joinder  of  Canses. — An  action  for 
damages  done  by  an  unlawful  combination  la  not  one  fen*  breadi 
of  contract,  but  sounds  in  tort,  where  the  complaint  sets  forth  a 
conspiracy  to  commit  a  wrong,  and  acts  pursuant  thereto,  to  the 
special  injury  of  the  plaintiff.**  Notice  of  an  action  for  the  loss 
of  money  and  injury  to  the  feelings,  caused  by  an  unlawful  con- 
spiracy and  the  acts  done  pursuant 'thereto,  is  not  necessary  under 
a  state  statute,  requiring  notice  to  be  given  of  an  action  to  recover 
damages  for  an  injury  to  the  person.**  A  cause  of  action  for  dam- 
ages to  a  retxul  dealer  by  reason  of  -a  oomlnnation  between  whole- 
salers and  favored  retailers  to  drive  other  retailers  out  of  business  can- 
not be  united  in  the  same  complaint  with  one  by  him  on  behalf  of 
himsdf  and  all  other  dealers  similarly  injured  to  enjoin  the  illegal 


14.  Erts  Prodnoe  Ezeh.,  82  Mina.  see  Bavzbdftot,  vol  3,  pp.  228^ 
173,  81  N.  W.  737,  79  A.  S.  K.  433,  229. 


16.  Cleland       AndeisoQ.  66  Neb.  N.  W.  1076,  6  L.R.A.(N.S.)  736. 

252,  92  N.  W.  306,  96  N.  W.  212,  98  18.  Note:  64  LMA.  735. 

N.  W.  1075,  5  L.R.A.(N.S.)  136;  Hnr-  19.  Gatsow  v.  Bnening,  106  WU.  1, 

ray  V.  Bnell,  76  Wis.  657,  45  N.  W.  81  N.  W.  1003,  80  A.  S.  R.  17,  49 

667,  20  A.  8.  B.  92.  LJEI..A.  475. 

18.  Cleland  v.  Andetson,  66  Neb.  20.  Gatsow  v.  Buening,  106  Wis.  1^ 

252,  92  N.  W.  306,  96  N.  W.  212,  93  81  N.  W.  1003,  80  A.  S.  B.  17.  49 

N.  W.  1075,  5  UR.A.(N.S.)  136.  And  L.B.A.  475. 
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51  LlR^  825. 
Note:  9  Ann.  Cas.  1189. 


17.  Cleland  v.  Andenon,  66  Neb. 
>2,  92  N.  W.  306,  96  N.  W.  212,  98 
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acts,  under  a  statute  providing  that  causes  of  action  in  order  to  be 
united  must  affect  all  the  parties  to  the  action.^ 

158.  Parties. — OrdiDarily,  a  voluntary  association,  unincorporated, 
which  is  not  organized  to  carry  on  some  trade  or  business  or  to  .hold 
property  in  a  state,  and  does  not  in  fact  carry  on  a  trade  or  busi- 
ness or  hold  property  therein,  cannot  sue  or  be  sued,  as  such.  Under 
state  antitrust  laws  the  individual  mfflnbers  are  to  be  sued  in  such 
cases,  not  the  association.'  It  has  been  held,  howevier,  ia  an  action 
by  a  retailer  to  recover  damages  for  on  unlawful  conspirat^  to  pre- 
vent him  from  getting  goods  to  sell,  that  it  is  proper  to  make  an 
association  of  retailera  a  party  defendant,  where  the  declaration,  by 
i4>propriate  avwments,  charges  the  association  with  complicity  in  the 
wrongful  oonspiracy.'  Persons  who  afterward  become  members  of 
an  association,  and  who  unite  with  the  association  or  some  of  its 
members  in  furtherance  of  its  unlawful  purposes,  become  liable  for 
damages  thereby  inflicted,  along  with  the  others.*  Where  a  member 
of  an  unlawful  association  in  conformity  to  the  by-laws  acts  in 
concert  with  an  officer  in  carrying  out  the  purpose  of  the  oombinar 
tion  to  the  injury  of  the  plaintiff  and  ratifies  his  ac&  with  knowledge 
of  all  the  facts,  such  ratification  renders  the  member  liable  to  dam- 
ages t^e  same  in  all  respects  as  if  he  had  originaUy  authorized  the 
acts  of  the  officer.*  Several  actions  may  be  maintained  at  the  same 
time  against  the  various  parties  to  the  unlawful  combination,  and 
may  proceed  to  judgment  without  one  barring  another.  But  a  satis- 
faction of  any  one  of  the  judgments,  or  of  the  cause  of  action  as 
against  any  of  the  defendants,  will  satisfy  the  whole  claim  and  if 
such  cause  of  action  is  satisfied  by  the  plaintiff's  trustee  in  bank- 
ruptcy as  to  some  of  ihe  parties  jointly  liable,  it  is  satiBfied  as  to 
all  80  as  to  prevent  ihe  bankrupt  from  maintaining  an  action  against 
parties  not  joined  in  the  first  suit.* 

159.  Pleadiag  and  Proof;  Inatroctioas. — declaration  that  alleges 
amply  that  the  defendants  unlawfully  and  malidoualy  interfered 
with  the  plaintiff's  business  with  the  malicious  purpose  of  destroying 
it  states  a  good  cause  of  action.'   Where  the  action  is  based  upon 

1.  Hawarden  v.  Tonghioghe^,  ete.,  W.  1076,  6  Ii.B.A.(N.S.)  136.  See 
Oral  Co.,  ni  Wis.  645,  87  N.  W.  472,  sopra,  par.  109. 

55  I..R.A.  828.  6.  Gatzow  v.  BQening,  106  Wis.  1, 

2.  Cleland  v.  Anderson,  66  Neb.  252,  81  N.  W.  1003,  80  A.  S.  B.  17,  49 
92  N.  W.  306,  96  N.  W.  212,  98  N.  W.  L.R.A.  475. 

1075,  5  L.R.A.(N.S.)  136.  6.  Cleland  v.  Anderson,  66  Neb.  252, 

3.  KlingePs  Pharmacy  v.  Sharp,  104  92  N.  W.  306,  96  N.  W.  212,  98  N. 
Md.  218,  64  Atl.  1029.  118  A.  S.  R.  W.  1075,  5  L.R.A.(N.S.)  136. 

399,  9  Ann.  Cas.  1184,  7  L.R.A.(N.S.)  7.  Klingrel'a  Pharmacy  v.  Sharp,  104 

976.  Md.  218,  64  Atl.  1029,  118  A.  S.  It. 

4.  Cleland  V.  Anderson,  66  Neb.  252,  399,  9  Ann.  Cas.  1184  and  note,  7 
92  N.  W.  306.  96  N.  W.  212,  98  N.  L.R.A.{K.S.)  976  and  note;  Erts  v. 
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the  inducement  of  customets  to  withdraw  their  patronage,  the  names 
of  such  customeis  should  appear  -in  the  declaration,  but  if  not  there' 
this  can  be  supplied  by  a  bill  of  particulars.  And  where  it  averred 
that  the  defendants  r^ed  threats  to  compel  the  plaintiff's  customers 
to  withdraw  th^  custom,  it  seems  that  the  declaration  should  specify 
the  threats  or  means  of  intimidation,  so  that  the  court  may  see  whether 
they  were  such  as  to  induce  the  withdrawal  of  patronage.*  The 
combination  and  its  activities,  purpose  and  effect  may  be  proved  by 
evid^ce  of  any  facts  or  circumstances  fairly  tending  to  establish 
the  same.*  The  of  any  of  the  members  of  a  combination,  or 
of  any  person  acting  in  concert  with  them  in  furtherance  of  the 
common  design,  may  be  shown  in  evidence  against  all,  whether 
directJy  participated  in  or  expressly  authorized  by  the  association,  as 
a  whole,  or  not^*  But  it  is  improper  to  admit  evidence  against  all 
the  defendants  of  a  wrong  participated  in  by  some  but -not  all  of 
the  members  of  an  unlawful  combination,  where  such  wrong  is  sep- 
arate and  distinct  from  that  committed  or  contemplated  in  the  making 
or  carrying  out  of  the  original  combination.^'  £vidence  of  acts  and 
declarations  of  persons  alleged  to  have  been  ^igaged  in  an  unlawful 
combination,  in  furtherance  of  its  purpose,  is  admissible  not  only 
to  chax^  the  several  persons  engaged  therein  with  the  consequences 
of  such  acts,  but  also  to  establish  the  existent  and  extent  of  the  com- 
bi]ULti(»i.  If  the  combination,  or  the  participation  of  one  or  more  of 
the  defwdants  therein,  is  not  shown  sutliciently,  the  court  should 
be  requested  to  instruct  that  the  evidence  can  only  be  considered 
agaaart  tiioae  whose  acts  or  declarations  were  proved.'*  An  erro- 
nemia  instruction  directing  a  verdict  in  favor  of  cwiain  of  the 
defendants^  partic^>ants  in  the  joint  wrong,  affords  no  ground  of  oom- 
plaint  to  codefendanis  jointly  and  severally  liable  with  them.'* 

160.  Exemplary  Damages. — For  a  wilful  violation  of  the  plain- 
tiff's ri^ts  by  an  unlawful  ocnnbination  of  its  members,  inflicted 
under  corcumstances  of  aggravation,  insult  or  cruelty,  with  vindiotive- 

Prodaee  Bxeh^  70  llinn.  140,  81  N.  262,  92  N.  W.  306,  96  N.  W.  232,  «B 

W.  737,  79  A.  8.  R.  433,  48  L.R.A.  N.  W.  1075,  5  L.R.A.(N.S.)  136.  Sea 

90;  West  Tiisiiuft  Tzansp.  Co.  v.  supra,  par.  109  et  seq. 

Standard  Oil  Co.,  50  W.  Va.  611,  40  11.  Jayne  v.  Loder,  140  Fed.  21,  78 

S.  E.  691,  89  A.  S.  B.  895,  56  L.R.A.  C.  C.  A.  653, 9  Ann.  C-ts.  294, 7  L.R^ 

804.   Bee  Bapra,  par.  Ill  et  seq.  (N.S.)  984. 

8.  West  VirB^nia  Traasp.  Co.  v.  IS.  Cteland  v.  Anderson,  66  Neb. 
Standard  Oil  Co.,  SO  W.  Va.  611,  40  252,  92  N.  W.  306,  96  N.  W.  212,  98 
S.  G.  691,  88  A.  S.  B.  896,  56  L,ILA.  N.  W.  1075,  5  LJtA.(N.S.)  136. 
804.  13.  Cleland  v.  Anderson,  66  Keb. 

9.  BontweU  v.  Uair,  71  1,  42  252,  92  N.  W.  306,  06  N.  W.  212,  98 
Atl.  607,  76  A.  8.  R.  746,  43  L.R.A.  N.  W.  1075,  6  IiJl.A.(N.S.)  136;- 
803.  And  flee  supra,  par.  22,-32,  34,  Jayne  v.  Loder,  149  Fed.  21,  78  C. 
35.  C.  A.  653,  9  Ana.  Cas.  294,  7  LJI.A. 

10.  Cleland       Andenon,  66  Neb.  (K.S.)  984. 
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neoB  and  malioe,  exemplar;  damages  may  be  allowed.'*  But  it  has 
been  held  that  exemplary  damages  cannot  be  recovered  in  an  action 
against  the  several  members  of  an  association  for  acting  in  concert 
to  withdraw  their  patronage  from  a  dealer^  when  some  of  them  have 
been  coerced  by  a  by-law  which  imposed  a  penalty  for  its  violation.*' 

EqwUdble  Belief 

161.  In  General. — The  great  weight  of  modem  autiiority  is  to  the 
effect  that  one  who  baa  been  or  will  be  injured  thereby  is  ordinarily 
entitled  to  {he  equitaUe  rranedy  of  injunction  to  prevent  the  earry- 
ing  out  of  a  contract  or  combination,  to  which  he  is  not  a  party, 
formed  fax  the  purpose  of  creating  a  monopoly,  maintaining  prioee, 
restraining  trade  or  competition,  or  injuring  others  in  their  business 
contrary  to  common  law  or  statute,  if  the  damages  which  he  would 
otherwise  suffer  are  unascertainable,  ot  the  resulting  injury  would 
be  irreparable,  and  legal  remedies  are  inadequdte  or  a  resort  thereto 
would  cause  a  multiplicity  of  suits.'*  One  injured  by  a  combination 
may  maintain  an  action  on  behalf  of  himself  and  otho-  persons 
similarly  injured  to  enjoin  the  illegal  act,  under  a  statute  permit- 
ting such  soits  when  tlie  question  is  one  of  commtm  and  general 
interest  to  many  persons.^'   Bo  a  sin^e  stoeldiolder,  or  a  minority, 

14.  Gatzow  T.  BueDiDg,  100  Wis.  L  land  B.  Pab.  Co.,  203  Hbsb.  470,  89 

81  N.  W.  1003,  80  A.  B.  B.  17,  ^  K.  E.  665, 133  A.  S.  R.  318,  25  LJI.A. 

UR.A.  475.  (N.S.)  1024;  SoafiieTu  Ekctric  6e- 

16.  BoatweU  v.  Uarr,  71  Vt.  1,  42  euntice  Co.  v.  SUte,  91  Miss.  195,  44 

Atl.  607,  76  A.  S.  B.  746, 43  L.R.A.  803.  So.  785,  124  A.  S.  R.  638;  State  v. 

16.  Straus  y.  American  Publishers'  ICansas  City  Live  Stock  Exeh.,  211 

Ass'n,  231  TJ.  S.  222,  34  S.  Ct.  84,  Mo.  181, 109  8.  W.  675,  124  A.  8.  K. 

Ann.  Gas.  1915A  369,  L.B.AJ91&A  776;  Lohse  Patent  Door  Co.  v.  Fuelle, 

1099;  Toledo,  etc.,  R.  Co.  v.  Pennsyl-  215  Mo.  421,  144  S.  W.  997,  128  A. 

vania  Co.,  54  Fed.  730, 19  L.RA.  387:  8.  R.  492,  22  L.R.A.(N.S.)  607;  Stoek- 

McCutcheon  v.  Merx  Capsule  Co.,  71  ton  v.  Central  R.  Co.,  50  N.  J.  Eq, 

Fed.  787,  37  0,  8.  App.  586,  19  C.  52,  24  Atl.  964,  17  LJELA.  97;  McCar- 

C.  A.  108,  31  LJl-A.  415 ;  Evenaon  ter  t.  Firemen's  Ins.  Co.,  74  N.  J.  Eq. 

T.  Spaal&iff,  150  Fed  517,  82  C.  C.  372,  73  Atl  80,  414,  136  A.  8.  R. 

A.  263,  9  L.R^.(N.S.)  904;  Brown  v.  708,  18  Ann.  Cas.  1048,  29  L.R.A. 

Jacobs'  Phannaey  Co.,  116  Ga.  420,  (K.8.)  1194;.  Pooahontas  Coke  Co.  v. 

41  S.  E.  553,  90  A.  8.  R.  126,  57  Powhatan  Coal,  eto.,  Co.,  60  W.  Va. 

L.R.A.647',  Harding  T.  American  GHu-  508,  56  8.  £.  264,  116  A.  8.  R.  001, 

eoae  Co.,  182  lU.  651,  56  N.  E.  &!7,  9  Ann.  Cas.  667,  10  L.R.A.(N.B.) 

74  A.  S.  R.  189,  64  UR.A.  738;  Dan-  268;  Hawarden  t.  Tongfaic^eny,  vtc, 

bar  V.  American  Tdephone,  eto.,  Co.,  Coal  Co.,  Ill  Wis.  546,  87  N.  W.  472, 

224  HL  9,  79  N.  E.  423,  115  A.  S.  &  65  L.R.A.  828. 
132,  8  Ami.  Cas.  67%nd  aote;  Knight,     Notes:  1  L.R.A.  852;  26  L.R.A. 

0be.,  Co.  T.  Miner,  172  Ind.  27,  87  (KS.)  148,  163;  9  Ann.  Ca&  1189. 
K.  E.  823,  18  Ann.  Cas.  1146;  Beeves     And  see  Conspiracy,  vol.  6,  p.  1102: 
Y.   Beoorab    Faarmsra'    Co-operative     17.  Hawardm  v.  Yonc^ioriieiiT,  ste.* 

8oc.,  160  la.  194,  140  N.  W.  84^  44  Coal  Co.,  Ill  Wis.  646,  87  N.  W.  47^ 

IiJtJL(K.S.)  1104:  Davis  v.  New  tng-  66  L.R.A.  828. 
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may  maintain  a  bill  on  behalf  of  himself  and  others  in  like  situa- 
tion to  prevent  the  corporation,  its  officers,  directors  and  majority 
stockholders,  from  consolidating  with  or  transferring  its  property  and 
franchises  by  sale  or  lease  to  another  in  pursuance  of  a  plan  to  form 
an  unlawful  monopoly  or  combination,  where  such  action  would 
impair  the  value  of  bis  stock. The  minority  stockholders  of  a 
corporation  may  maintain  a  bill  to  enjoin  a  rival  corporatioii  from 
voting  shares  of  stock  in  their  corporation  which  it  has  purchased 
for  Uie  purpose  of  preventing  competition  and  creating  a  monopoly; 
and  the  bill  may  be  maintained  either  on  the  ground  that  the  con- 
tract of  purchase  is  void  as  being  ultra  vires,  or  on  the  ground  that 
lAxe  transaction  is  fraudulent  as  to  the  complainants.^*  Affirmative 
relief  in  equity  against  an  illegal  contract  by  a  corporation  to  transfer 
its  entire  plant  and  business  to  another  company,  and  a  conveyance 
in  pursuance  thereof,  the  purpose  being  a  consolidation  of  several 
competing  firms  and  •corporations  under  the  oontirol  of  a  new  corpo- 
ration, may  be  given  to  the  extent  of  an  injunction  against  interfer- 
ence with  the  title  or  possession  of  the  original  corporation,  where, 
before  actually  surrendering  the  possession  of  its  property  or  receiving 
all  the  consideration,  it  repudiated  the  whole  scheme  and  tendered 
back  all  that  it  had  ever  received,  and  has  kept  the  tender  good." 
It  has  been  held  that  one  injured  by  a  monopoly  in  contravention 
of  a  state  statute  cannot  maintain  a  suit  for  an  injunction,  where  a 
section  of  tbe  statute  authorizes  such  suit  to  be  broaght  by  the  attor- 
ney general,^  and  that  equity  will  not  enjoin  enforcement  of  a  con- 
tract because  of  conduct  on  the  part  of  the  defendant  which  violates 
A  statute  denouncing  trusts  and  combinations,  where  the  remedy  pro- 
vided by  the  statute  for  one  injured  by  its  violation  is  a  smt  for 
tthreefold  damages.'  But  where  the  statute  declares  the  contract 
unlawful,  a  party  threatened  with  a  continuing  injury  therefrom  is 
entitled  to  /in  injunction,  notwithstanding  a  provision  that  all  parties 
injured  thereby  shall  be  entiUed  to  recover  their  actual  damages.* 

U.  Harding  t.  American  Glucose  19  C.  C.  A.  108,  31  L.R.A.  415.  Qen- 
Co.,  182  111.  551,  56  N.  E.  577,  74  erallj  as  to  the  right  to  leHef  against 
A.  8.  R.  1^  and  note,  64  L.B.A.  738;  an  iU^fal  contract  of  a  party  in  pari 
Anderson  v.  Shawnee  Compress  Co.,  delicto  who  disaffirms  the  contract,  see 
17  Okla.  231,  87  Pac.  315,  15  L.B.A.  Cohtraots,  vol.  6,  p.  830  et  seq. 
<N.S.)  846  tiaA  note.  1-  National  Fireproofing  Co.  v.  Ha- 
Note:  26  L.B.A.(N.S.)  153  et  icq.  son  Bnildeis'  Asa'n.  169  Fed.  259,  94 
And  see  general^,  Pabtibs.  G.  C.  A.  535,  26  L.R.A.(N.S.)  148  and 
19.  Dnnbar  t.  American  Telephone,  note.   And  see  infra,  par.  162. 
t<tc.,  Co.,  224  HI.  9,  79  N.  E.  423,  S.  C.  H.  Albert  CommiaBion  Co.  v. 
115  A.  8.  R.  132,  S  Ann.  Caa.  57  and  Spencer,  205  Mo.  105, 103  S.  W.  523, 
note.  11  LJt.A.(N.S.)  1003. 
Note:  26  L.R.A.(KS.)  153  et  seq.  3.  Reeves  t.  Decorah  Fanners'  Co- 
See  supra,  par.  134.  operative  Soc.,  160  la.  194, 140  N.  W. 
80.  MeCub^eon  v.  Hen  Capsnle  844,  44  l..R.A.(N.S.)  1104. 
Co..  71  Fed.  787,  37  U.  S.  App.  586,  Note:  28  L.BA.(N.S.)  153. 
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162.  Suits  by  State  or  Federal  Gorernment. — ^It  has  frequently 
been  held  that  a  suit  to  enjoia,  the  violation  of  a  state  antitrust  law 
may  be  maintained  in  the  name  of  the  state  by  its  attorney  gen- 
«ral,^  and  that  it  is  not  in  every  instance  essential  to  resort  to  the 
harsher  proceeding  to  forfeit  the  charter  of  an  offending  corpora- 
tion *  When  an  action  is  instituted  in  the  name  of  tiie  state  for 
the  purpose  of  preventing  by  injunction  a  violation  of  the  antitrust 
law  the  questions  whether  such  action  is  well  brought  and  is  xnaio- 
tainable  depend  upon  the  pleadings  and  the  evidence  introduced  in 
support  thereof,  and  not  upon  the  motives  inspiring  t^iose  at  whose 
instance  the  governor  was  induced  to  order  the  suit  to  be  filed,  or 
the  arguments  presented  to  him  to  that  end.*  And  where  a  prose- 
cuting attorney  institutes  an  action  to  enjoin  tiie  Tiolation  of  an 
antitrust  law,  the  objection  that  he  does  so  without  au&ority,  or 
without  proving  his  authority,  is  a  formal  objection  only,  whi^ 
cannot  be  made  for  the  first  time  on  appeal.'  Injunction  proceed- 
ings may  also  be  instituted  by  the  United  States  under  provinons  of 
the  Sherman  act.* 

163.  Parties  Defendant. — While  a  voluntary  association  cannot  sue 
or  be  sued,  still  a  snit  to  enjoin  an  unlawful  combination  in  restraint 
of  trade  by  means  of  the  association  may  be  brought  against  the 
jjadividuals  composing  it,  and  the  name  of  the  association  may  be 
used  to  distinguish  the  defendants  in  th^r  associated  ci^>acity.*  The 
court  may  issue  an  injunction  against  the  members  of  a  voluntary 
aseociation,  although  all  are  not  served  with  process,  or  brought  before 
the  court,  where  the  membership  is  very  larg^  and  sufficient  mem- 
bers are  brought  before  the  court  to  represent  ttie  varloos  interests.'* 

4.  Georgria  Tmst  Co.  r.  State,  109  6.  Oeoxgia  Trast  Co.  v.  State,  109 

Oa.  736,  35  8.  E.  323,  48  L.R.A.  620;  Oa.  736,  36  8.  E.  323,  48  I4.E.A.  520.. 

Soathern  Electric  Secnrities  Co.  v.  7.  Hunt  v.  Biverside  Co-operative 

State,  91  Miss.  195,  44  So.  785,  124  Club,  140  Mich.  638,  104  H.  W.  40, 

A.  S.  B.  638;  Eetail  Lumber  Dealer's  112  A.  S.  H.  420. 

Ass'n  V.  State,  95  Miss.  337,  48  So.  J™**?  ^"^^'t^r^S?^ 

Mo.  181,  109  S.  W.  675, 124  A.  S.  R.  1^1^^  ^  sTs  CL  9^ 

S  '  788;  United  States  v.  Kellogir  Toasted 

V '  J**£"*15J-  St??"  Com  flake  Cih,  222  Fed.  725,  Ajm. 

A.  B.  B.  708,  18  Ann.  Cas.  1048,  29  et  aaq.                          ■  ■ 

I*.R.A.(N.S.)  1194;  la  n  Davies,  168  iTstate  v.  Eansaa  City  Live  Stock 

N.  Y.  89,  «1  N.  B.  118,  56  L.B.A,  Exchange,  211  Mo.  181, 109  S.  W.  675, 

855.  124  A.  8.  R.  776. 

5.  OeoTgia  Trust  Co.  r.  State,  109  10.  Evensdn  v.  Spavldin^,  150  Fed. 
•Ga.  736,  35  8.  K  323,  48  L.H.A.  520.  517,  82  C.  C.  A.  263,  9  L.R.A.(N.8.) 
And  see  Corforatiohs,  vol.  7,  p.  612.  904.   Afad'eee  generally,  Partixs. 
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164.  Jorisdiction  of  Federal  Courts. — A  federal  court  has  no  juris- 
diction  to  eutertain  a  bill  in  equity  preferred  by  a  state  to  obtain 

an  injunction  against  a  violation  of  its  antitrust  act,  as  such  case 
does  not  present  diverse  citizenship,  nor  is  it  a  case  arising  under 
article  4  of  the  constitution,  providing  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state."  An  amount  in  controvert 
within  the  jurisdiction  of  the  circuit  court  of  the  United  States  is 
shown  by  a  bill  to  enjoin  interference  with  complainant's  right  to  do 
burineSB  in  a  state  the  value  of  which  is  laid  at  more  than  the  requi- 
site amount,  which  is  not  controverted  by  the  defendant,  aK^ougb  thft 
bill  does  not  set  up  the  value  of  the  business,  or  specifically  allege 
the  extent  to  which  it  will  be  damped  by  the  defendant's  acta.'* 

165.  Pleading  and  Proof. — ^A  bill  to  enjoin  the  omisuon  from  a 
pnhlicatioD  which  purports  to  give,  for  the  benefit  of  customOTS,  a 
complete  list  of  all  reputable  persons  engaged  in  a  certain  line  of 
business  in  a  certain  city,  of  the  name  of  a  reputable  person  so 
engaged,  is  not  multifarious  in  joining  as  defendants  the  publisher 
and  the  business  men  who  induce  the  omission,  by  threats  and  false 
statements,  for  the  advantage  of  their  own  business."  An  amend- 
ment of  a  bill  to  enjoin  interference  with  another's  busii^ess,  so  as 
to  show  threats  to  continue  the  unlawful  acts,  is  permissible  as  being 
a  matter  of  form.^*  The  appellate  court  will  not  oon^der  an  pbjec^ 
tion  of  misjoinder  of  causes  of  action  in  a  bill  for  injunction,  if 
it  was  not  presented  to  the  triaJ  court,  or  made  the  basis  of  an  assign* 
meut  of  error.  In  proceedings  for  equitable  relief  against  com- 
binations, and  also  in  proceeding  in  the  nature  of  quo  warranto, 
it  is  not  necessary  that  the  unlawful  combination  be  proved  by  a 
formal  written  agreement.  It  may  be  a  vwbal  agreement  or  under- 
standing,  or  a  scheme  not  embodied  in  writing,  but  evidenced  by 
the  action  of  the  parties.   In  this  respect,  it  is  like  any  other  fraud.'* 

11.  Bfinnesots  v.  Northern  Secnri-  617,  82  C.  C.  A.  263,  9  L.BA.(N.S.) 
ties  Co.,  194  U.  S.  48,  24  S.  Ct  698,  904. 

48  D.  S.  (L.  ed.)  870.  18.  Eastern  SUtes  Retail  Lumber 

12.  EvensoD  v.  Spaulding,  150  Fed.  Dealers'  Ass'n  v.  United  States,  234 
517,  82  C.  C.  A.  263,  9  L.R.A.(N.S.)  V.  S.  600,  34  S.  Ct.  951,  58  U.  S. 
904.  Generally  as  to  the  jurisdiction  (L.ed.)  1490,  L.R.A.1915A  788;  Hard- 
of  federal  courts  as  dependent  on  di-  ing  v.  American  Glucose  Co.,  182  lU. 
Terse  citizemahip,  amount  in  eontro-  551,  56  N.  E.  577,  74  A.  S.  R;  1^ 
Tcrsy,  etc.,  see  United  Statbs  Comtrs.  and  ndte,  64  UR. A.  738 ;  State  v.  Fire- 

13.  Davis  T.  New  England  R.  Pub.  men's  Fund  Ins.  Co.,  152  Mo.  1,  52 
Co.,  203  Mass.  470,  89  N.  E.  566,  133  8.  W.  595,  45  L.R.A.  363;  Pocahontas 
A.  S.  R.  318,  25  LJl.A.(N.S.)  1034.  Coke  Co.  v.  Powhatan  Coal,  etc.,  Co., 

14.  Evenson  v.  Spaolding.  150  Fed.  60  W.  Va.  508,  56  S.  E.  264.  116  A. 
517,  82  C.  C.  A.  863,  9  L.RjL(N.S.)  S.  R.  901,  9  Ann.  Cas.  667, 10  L.R.A. 
S04.                                          ■  (N.S.)  26&    See  supra,  par.  32,  34, 

15.  Evenson  v.  Spanldingi  350  Fed.  85,  146. 
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Thus,  a  combination  to  fix  priceB  in  restraint  of  trade  may  be  shown 
by  acta  on  the  part  of  several  competing  dealers  in  the  oame  line 
of  trade,  such  as  setling  at  a  fixed  price  from  which  rebates  are  given 
in  goods  or  weights,  giving  notice  of  coming  advances  in  price,  which 
always  follow  as  announced,  securing  concessions  from  competitors 
of  the  right  to  sell  shop-worn  goods,  gathering  evidence  of  sales  under 
price,  and  abandoning  such  conduct  as  soon  as  legal  proceedings  are 
instituted  to  punish  them.*'  Statements  made  by  the  authori^ 
jepreeentativee  of  the  nopondent  corp<ffaUon  while  in  the  transaction 
of  their  bufiLness  and  touohii^  the  business  are  admissible  in  evidence 
and  are  just  as  binding  upon  the  respondent  as  if  tikose  sta^unents 
had  been  made  by  the  highest  odioer  »f  the  company,  or  had  been 
aolemnly  adopted  by  the  dinetois  or  stockholders  of  the  company 
and  mt&red  <m  the  minutes  of  ihrnr  meeting.^^  So  the  purpose  and 
intent  of  a  corporate  (wganization  may  be  shown  by  its  acts  and 
the  policy  pursued  after  organication.  It  ia  not  neoeseary,  in  order 
to  bring  the  respondent  wi^n  the  operation  of  the  statute^  to  show 
that  its  organizers  expressly  boimd  themselves,  each  with  the  other, 
to  establish  and  maintain  a  monopoly  of  the  business  of  manufactur- 
ing,  buying,  selling,  and  dealing  in  the  article  aiTected.  Xi  is  suffi- 
cient if  it  is  shown  tbat  they  acted  together  in  pursuance  of  a  common 
object,  and,  while  this  presupposes  agreement  between  them  in  a 
broad  sense,  an  agreement  or  contract  in  a  technical  sense  need  not 
be  shown. ^*  The  fact  that  a  cOTporation  tbat  has  taken  title  to  the 
property  and  franchises  of  a  number  of  competing  corporations  and 
partnerships  subsequently  carried  on  the  business  in  the  names  of 
the  old  concerns,  and  placed  traveling  agents  in  the  fi^d  who  pre- 
tended to  compete  with  each  other,  but  in  fact  secretly  agreed  upon 
prices,  is  evidence  of  the  intent  of  the  parties  to  the  agreement  to 
form  a  combination  in  restraint  of  trade.***  The  withdrawal  of  their 
answers,  by  the  defendants,  in  a  suit  to  enjoin  the  sale  oi  propOTty 
to  an  illegal  trust  will  not  prevent  consideration  of  the  evidence 
which  had  been  taken  under  the  issues  formed  by  the  answers  in 
disposing  of  the  caseu^ 

17.  State  v.  Azmonr  PaekiDg.  Co.,  lUigister  Co.,  1B2  Midu  99, 148  N.  W. 
173  Ifo.  356,  73  S.  W.  M5,  96  A.  S.  420,  Ann.  Cat.  1916P  638.  See  n- 
R.  515,  61  LJIJL.  464.  pra,  par.  126. 

18.  Atty.-Oen.  v.  Natifinal  CaiAi  Beer-  80.  State  v.  Creamery  Paekage  Mfg. 
ister  Go.t  182  Vich.  99,  148  N.  W.  Co.,  110  llGmi.  416,  128  N.  W.  126, 
«20,  Ami.  Caa.  1916D  638;  State  v.  ^  186  A.  S.  B.  614. 

Anmnnr  Paeknig  Co.,  173  Mo.  366,     1^  HaixBiig  v.  Amerieen  Ghioose 

73  8.  W.  fltfTM  A.  8.  B.  516,  61  Co.,  183  m.  661,  55  N.  E.  677,  74 

IJEt.A.  4M.    See  snpn,  par.  146,  A.  8.  B.  UO  and  not^  64  IUt.A. 

146.  .         '  788. 

If.  At^.-te.  ▼.  National  Cadi 
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DimoiuHon;  Imposition  of  Penaltiea 

166.  In  General. — It  is  well  settled  at  common  law  that  the  state 
by  appropriate  proceedings  may  forfeit  the  charter  and  franchises 
of  any  corporation  organized  under  its  laws  for  the  purpose  of  monopo- 
lizing or  restricting  trade  or  oompetition,  or  which  con^tutea  or 
become  a  party  to  a  trust  or  other  illegal  combination.'  Thus,  a 
manufacturing  corporation  which,  instead  of  manufacturing  its  prod- 
uct and  disposing  of  it  to  the  public  on  what  might  be  fair  competi- 
tive prices,  becomes  a  party  to  a  combination  designed  to  create  a 
monopoly  and  exact  from  the  public  prices  which  could  not  be  other- 
wise obtained,  is  liable  to  have  its  charter  vacated  and  annulled  for 
such  subversion  of  the  object  for  which  it  was  created.*  State  anti- 
tnut  statutes  also  very  generally  punish  violations  of  the  law  by  the 
forfeiture  of  corporate  rights  and  franchises  of  domestic  corporations, 
and  it  is  often  made  the  duty  of  the  attorney  general  of  the  state  or 
die  prosecuting  attorney  upon  his  own  motion  to  institute  suit  or 
quo  warranto  proceedings  in  any  county  in  which  the  corporation 
esdsts  or  does  bdatness  to  enforce  such  forfeiture  and  diasotution.* 

2.  Georgia  Trost  Co.  v.  State,  109  Co.,  184  U.  S.  640,  22  S.  Gt.  431,  46 
Qa.  736,  35  S.  £.  323,  48  L.BA..  620;  U.  S.  (L.  ed.)  679:  National  Cotton 
Oistilling,  etc.,  Co.  v..  People,  156  111.  Oil  Co.  v.  Texas,  197  U.  S.  115,  25 
448,  41  N.  E.  188,  47  A.  S.  R.  200;  S.  Ct.  379,  49  V.  8.  (L.  ed.)  689; 
People  V.  Chicago  live  Stock  Exeh.,  WatexB-Pieree  Oil  Go.  v.  TcKas,  232 
170  111.  656,  48  N.  E.  1062,  62  A.  U.  S.  86,  29  B.  Ct  220,  63  U.  S. 
S.  R.  404,  39  L.R.A.  373;  Harding  t.  (L.  ed.)  417;  Hammond  Packing  Co. 
American  Glucose  Co.,  183  111.  551,  55  v.  Arkansas,  212  U.  S.  322,  29  S.  Ct. 
N.  E.  677,  74  A.  8.  R.  189  and  note,  370,  53  V.  S.  (L.  ed.)  630,  16  Ann. 
64  L.RA.  738;  State  v.  Creamery  Gas.  645;  IntematiOBal  Harreatar  Go. 
Package  Hfg.  Co.,  115  Minn.  207,  132  of  America  v.  Miasonri,  234  U.  S.  199, 
N.  W.  268,  Ann.  Cas.  1912D  820  and  34  S.  Ct.  859,  58  U.  S.  (L.  ed.)  1276, 
note,  LJt.A.1915A  892  and  note;  52  L.R.A.(N.S.)  626;  Atty.-Qen.  v. 
Soathetn  Eleetrie  Secnritiee  Go.  v.  National  Cash  Register  Co.,  182  Mieh. 
State,  91  Wm.  195,  44  So.  785,  124  99,  148  N.  W.  420,  Ann.  Gas.  1916D 
A.  8.  B.  638;  State  v.  Aimour  Paek-  638;  State  v.  Duluth  Board  of  Trade, 
ing  Co.,  173  Mo.  356,  73  S.  W.  645,  107  Minn.  506,  121  N.  W.  395,  23 
96  A.  S.  R.  515,  61  L.RA.  464;  L.R.A.(N.S.)  1260;  State  v.  Cream- 
People  V.  Hilk  Exoh.,  145  N.  Y.  267,  ery  Package  Mfg.  Co.,  115  Minn.  207, 
39  N.  E.  1062,  45  A.  S.  R.  609,  27  132  N.  W.  268,  Ann.  Cas.  1912D  820, 
L.R.A.  437;  State  v.  Standard  Oil  L.R.A.1915A  892;  State  t.  Minneapo- 
Go.,  49  Ohio  St.  137,  30  N.  E.  279,  lis  Milk  Co.,  124  Minn.  34,  144  N.  W. 
34  A.  8.  R.  541,  15  L.RA.  145.  417,  51  L.R.A.(N.S.)  244;  Kosciusko 

Notes:  8  A  S.  R.  192:  8  LJL A.  498.  Oil  Mill,  etc.,  Co.  v.  Wilson  Cotton 

See  supra,  par.  126  et  aeq.  Oil  Co.,  90  Miss.  551,  43  So.  435,  8 

3.  People  V.  North  River  Sugar  Re-  L.R.A.(N.S.)  1053;  State  v.  Firemen's 
fining  Co.,  54  Hun  354,  355,  3  N.  Y.  Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W. 
S.  401,  7  N.  Y.  S.  406,  3  L.R.A.  33,  695.  45  LJl.A.  363;  State  v.  Armour 
5  L.R.A.  ,386,  affirmed  by  3^1  N.  Y.  Packing  Co.,  173  Mo.  356,  73  S.  W. 
583,  24  N.  E.  834,  18  A  S.  R.  843,  9  645,  96  A.  S.  R.  515,  61  L.R.A.  464; 
L.R.A  33  and  note.  State  v.  Cudahv  Packing  Co.,  33  Mont. 

4.  Connolly  v.  Union  Sewer  Pipe  179,  82  Pac.  833,  114.  A.  S.  R.  804, 
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The  remedy  thus  provided  for  fa  purely  civil  in  its  nature;  it  is  noi 
in  the  way  of  a  penalty  or  punishment  for  a  crime,  but  merely  that 
the  courts  may  adjudicate  whether  or  not  the  corporation  haa  forfeited 
its  right  to  exist.*  A  number  of  antitrust  statutes  impose  pecuniary 
penalties  for  each  day  that  a  corporation  violates  the  act,  to  be  recov- 
ered by  &e  attorney  general'  of  the  state,'  and  penalties  are  fdso  fre- 
quently provided  against  corporations  and  their  (^cers  who  omit  to 
execute  and  file  the  required  "antitrust  affidavit."  ' 

167.  Procedure;  Defenses. — The  state  may  proceed  against  any 
single  corporation  organized  under  its  laws  which  violates  its  charter 
ri^ts  or  the  public  policy  of  the  state  by  entering  into  an  illegal 
combination  or  it  may  pass  over  such  corporation  and  proceed,  if  it 
will,  against  a  dominating  corporation,  domestic  or  foreign,  which, 
in  the  state,  attempts  in  any  way  to  prosecute  the  business  whidi  the 
subordinate  corporation  could  not.'  The  state,  by  a  writ  of  quo 
warranto,  may  attack  a  holding  company  that  has  obtained  an  unlaw- 
ful monopoly  requiring  it  to  show  by  what  authority  it  exercises  the 
powers  of  control  and  management  by  means  of  its  stock  ownership 
of  its  subeddiary  corporationa'  The  fact  that  suit  by  the  attorney 
general  to  annul  the  existence  of  a  corporation  as  an  illegal  combi- 
nation to  keep  down  the  price  of  a  commodity  was  instituted  upon 
a  petition  of  another  association  which  was  formed  to  enhance  such 
prices  cannot  affect  the  decision  of  the  case.^*  Nor  ia  it  any  answer 

8  Ann.  Gas.  717;  State  t.  Standard  (L.  ed.)  417;  Hammond  Packing  Co. 

Oil  Co.,  61  Neb.  28,  84  N.  W.  413,  v.  Arkansas,  212  U.  S.  322,  29  S.  Ct, 

87  A.  S.  R.  449;  State  v.  American  370,  53  U.  S.  (L.  ed.)  530,  15  Ann. 

Surety  Co.,  90  Neb.  154,  133  N.  W.  Caa.  645;  State  v.  Lancashire  Fire  Ins. 

235.  Ann.  Cas.  1913B  973;  State  t.  Co.,  66  Ark.  466,  51  S.  W.  633,  45 

Central  Lumber  Co.,  24  S.  D.  136, 123  L.R.A.  348;  Queen  Ins.  Co.  v.  State, 

N.  W.  604,  42  L.R.A.(N.S.)  804;  State  86  Tex.  250,  24  S.  W.  307,  22  L.R.A. 

V.  Sehlits  Brewing  Co.,  104  Tenn.  716,  483;  State  v.  Miaaouii,  ete.,  R.  Co., 

59  S.  W.  1033,  78  A.  S.  R.  941;  Stand-  99  Tex.  516.  91  S.  W.  214,  13  Ann. 

ard  Oil  Co.  v.  State,  117  Tenn.  618,  Caa.  1072,  6  L.E.A.(N.S.)  783.  See 

100  S.  W.  705, 10  L.R.A.(N.S.)  1015;  supia,  par.  69,  74,  75. 

Quean  Ins.  Co.  v.  State,  86  Tex.  250,  7.  Stata  v.          69  Kan.  387,  76 

24  S.  W.  397,  22  L.R^.  483.    And  Pac.  911,  2  Ann.  Caa.  171,  1  L.RJl. 

see  Franchishs,  vol.  12,  p.  205,  et  (N.S.)  167.    See  supra,  par.  77. 

seq.;  Quo  Warranto.  8.  Southern  Electric  Securities  Co. 

5.  State  Central  Lumber  Co.,  24  t.  State,  91  Miss.  195,  44  So.  785,  124 
8.  D.  136,  123  N.  W.  504,  42  L.B.A.  A.  S.  B.  638. 

(N.S.)  804.    See  infra,  par.  170.  Note:  136  A.  S.  R.  524. 

Generally  as  to  the  power  of  the  See  supra,  par.  126,  130. 

rtate  to  forfeit  the  franchise  of  a  cor-  9.  People  v.  Chicago  Gas  Trust  Co., 

poration  and  to  adjudge  its  dissolu-  130  IlL  268,  22  N.  E.  798,  17  A.  S. 

tion,  and  the  procedure  to  this  end,,  R.  319,  8  L.RA.  497.  See  supra,  par. 

see  Corporations,  toL  7,  pp.  709',  719,  130. 

724  et  seq.  10.  People  v.  Milfc  Exch.,  146  N.  T. 

6.  Watem-Pierce  Oil  Co.  Texas,  267,  39  N.  E.  1062,  45  A.  S.  B.  609- 
312  U.  S.  86,  29  S.  Ct.  220,  63  V.  S.  27  L3.A.  437. 
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that  a  coiporation,  which  has  been  guilty  of  xnonopolistic  practices, 
was  not  formed  for  the  purpose  of  creating  a  monopc^y,  or  that  it 
has  not  done  the  acts  charged  wifh  that  purpose^''  or  tbiat  these  acts 
were  those  of  its  agMits.** 

168.  Judgment;  Appeal  by  State. — There  has  been  some  dispute 
as  to  the  judgment  that  can  be  pronounced  in  quo  warranto  pro^ 
ceedings  for  violation  of  antitrust  laws.  In  some  jurisdictions,  it 
has  been  laid  down  broadly  that  the  puni^ment  to  be  imix)sed  rests 
in  the  sound  judicial  discretion  of  the  court,  and  that  it  need  not 
necessarily  be  a  general  judgment  of  ouster,  but  may  be  an  ouster 
of  the  right  to  do  the  particular  act  complained  of,  or  a  suspensive 
judgment  of  ouster  with  a  fine  accompaniment,  or  a  simple  fine  if  it 
appears  that  the  trust,  pool  or  conspiracy  cpmplained  of  and  proved 
has  been  abandoned.^'  In  particular  where,  in  addition  to  a  prayer 
for  the  forfeiture  of  the  defendant's  right  to  be  a  corporation,  because 
of  its  entry  into  a  trust,  the  state  prays  for  such  other  relief  as  to 
the  court  may  seem  just  and  proper,  the  defendant  may  be  ousted 
from  the  power  to  make  and  perform  the  trust  agreement  or  any 
part  of  it.'*  Some  statutes  expressly  provide  that  the  court  may 
impose  a  fine  in  lieu  of  a  judgment  of  dissolution.'*  Other  authori- 
ties, however,  while  conceding  the  correctness  of  the  above  holdings 
where  the  statute  does  not  in  terms  provide  that  the  penalty  of  for- 
fdtore  aha!]  follow,  deny  that  the  court  has  any  discretion  as  to 
the  punishment  to  be  imposed  where  the  statute  explicitly  directs 
a  forfeiture.'*  In  a  proceeding  by  the  state  against  a  corporation 
and  its  officers,  for  violating  the  antitrust  statute,  the  state  may 
appeal  from  a  judgment  in  favor  of  the  defendants.'' 

Procedure  iigoinat  Foreign  CorporaHone 

169.  In  General;  Nature  of  Proceeding;  Evidence. — State  antitrust 
laws  frequently  provide  that  any  foreign  corporation  which  enters 
into  a  combination  to  monopolize  and  restrain  trade  contrary  to 
the  act  shall  be  denied  the  right  and  prohibited  from  doing  any 
business  within  the  state,  and  it  ^lall  be  the  duty  of  the  attorney 
general  to  enforce  this  provision  by  injunction  or  a  proceeding  in 

11.  Distilling,  etc.,  Co.  v.  People,  16.  Atty.-Gen.  v.  National  Cash 
156  HI.  448,  41  N.  £.  IBS,  47  A.  S.  Register  Co.,  182  Mieh.  99,  148  N.  W. 
R.  200.  420,  Ann.  Cas.  1916D  638.  See  snpnv 

12.  See  Bupra,  par.  145.  par.  166. 

13.  State  V.  Axmonr  Packing  Co.,  16.  St^te  v.  Creamery  Package  Mfg. 
173  Mo.  356,  73  S.  W.  645.  96  A.  S.  Co.,  115  Minn.  207,  132  N.  W.  268, 
^.  516,  61  L.R.A.  464.  Ann.  Cas.  1912D  820  and  note,  L3.A. 

Note:  Ann.  Cas.  1912D  823.  191SA  892.   And  see  mfra,  par.  170. 

14.  State  T.  Standard  Oil  Co.,  49  17.  State  v.  Dnlutfa  Board  of  Trad& 
Ohio  St.  137,  30  N.  E.  279,  34  A.  8.  107  Minn.  506,  121  N.  W.  306,  23 
B.  641, 16  L.R.A.  145.  T.R.&.fK.Sl.)  1260. 
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the  nature  of  quo  warranto  or  other  proper  proceedings.^  And  in 
some  states  the  supreme  court  may,  in  aid  of -ite  original  jurisdictiiHi 

in  quo  warranto  to  puoiah  a  foreign  corporation  for  attempting  a 
violatiim  of  the 'antitrust' laws,  issue  a  temporary  restrainiag  order 
to  prevfflit  such  conduct  pending  the  hearing:**  When  a  corporaticm 
is  organized  in  one  state  for  the  primary  purpose  of  doing  buaineae 
in  another  state,  instead  of  that  of  its  domicil,  and  whgre  the  very 
purpose  of  its  organization  is  to  dominate  and  control  through  stock 
ownership  a  domestic  corporation,  which*  ifl  itself  engaged  in  business 
as  a  combination  and  trust  in  violation  of  local  antitruBt  statutes,  the 
holding  company  may  be  enjoined  from  doing  any  act  in  the  state 
having  relation  to  or  in  furtherance  of  its  purpose.  Such  foreign 
holding  company  may  be  enjoined  at  the  suit  of  the  attorney  general 
from  voting,  at  a  stockholders'  meeting  held  in  the  stato,  the  stock  held 
by  it  in  a  domestic  corporation  other  than  the  one  constituting  the 
illegal  combinationj  even  though  the  holding  company  has  power 
under  its  charter  to  acquire  stocks  in  other  corporatious  But  if  the 
controlled  corporation  is  not  a  party  to  such  bill  against  tiie  holding 
corporation,  the  judgment  is  not  rea  judicata  against  the  first  iwrpo- 
ration  in  a  subsequent  action  to  forfeit  its  charter.^  An  action  under 
such  statute,  by  "injunction,  or  other  proper  proceeding,"  to  prohibit 
a  foreign  corporation  from  doing  business  in  tike  stato  in  contraven- 
tion of  such  statute,  is  a  civil  action,  both  in  substance  and  form, 
wherein  the  corporation  may  be  compelled  to  furnish  evidence  against 
itself.*  In  an  ouster  proceeding,  testimony  as  to  the  mode  of  doing 
business  on  t^e  part  of  corporations  &at  preceded  the  defendant  in 
the  business  is  admissible  for  the  purpose  of  showing  the  intent  of 


18.  Connolly  v.  TToion  Sewer  Pipe  can  Surety  Co.,  90  Neb.  154,  133  N. 
Co.,  184  V.  S.  MO,  23  8.  Ct.  431,  46  W.  235,  Ann.  Caa.  1913B  973;  State 
U.  S.  (L.  ed.)  679;  Cbieogo  Wall  v.  SehliU  Br«wing  Co.',  104  Tenn.  715, 
P^wj  Hills  V.  Oenenl  Paper  Co.,  147  59  S.  W.  1033,  78  A.  S.  R.  941;  Stand- 
Fed.  491,  78  C.  C.  A.  607,  8  Ann.  ard  Oil  Co.  v.  SUte,  117  Tenn.  618, 
Cas.  889;  Atty.-Gen.  v.  National  Cash  100  S.  W.  706,  10  L.B.A.(N.8.)  1015. 
Register  Co.,  182  Miolr.  99,  148  N.  W.  See  supra,  |Mr.  TO,  72,  74,  180^  143 
420,  Ann.  Cas.  1916D  638;  State  v.  et  seq. 

Creamery   Package   Mfg.   Co.,   110  19.  State  v.  Assurance  Co.  of  Amer- 

Minn.  415,  126  N.  W.  126,  623,  136"  ica,  .251  Mo.  278, 158  S.  W.  640,  Ann. 

A,  S.  E.  514, 115  Minn.  207, 132  N.  W.  Cas.  1915A  247,  46  L.B.A.(N.S.)  965. 

268,  Ann.  Cas.  1912D  '820  and  note,  20.  Southern  Electric  Securities  Co. 

UKAa915A  892;  Eosciuflko  OU  MiU,  v.  State,  91  Mien.  195,  44  8o..786,  124 

etc.,  Co.  T.  Wilson  Cotton  Oil  Co.,  90  A.  S.  R.  638.    See  supra,  par.  125, 

Miss.  551,  43  So.  435,  8  L.R.A.(N.S.)  130. 

1053:  State  t.  Firemen's  Fund  Ins.  1.  Southern  Electric  Securities  Co. 

Co.,  152  Mo.  1,  52  S.  W.  595,  45  v.  State,  91  Miaa.  1«5,  44  So.  785, 124 

liJCA.  363;  State  t.  Armour  Packing  A.  S.  R.  638. 

Co.,  173  Mo.  356,  73  S.  iW.  645,  06  2.  State  v.  Standard  Oil  Co.,  61 

A.  8.  R.  515,  61  L.R.A.  464;  State  v.  Neb.  28,  84  N.  W.  413,  87  A.  8.  E. 

Standard  OU  Co.,  61  Neb.  28,  84  N.  W.  449.   See  supra,  par.  77,  165, 167. 
413,  87  A.  S.  R.  449;  State  v.  Amen- 
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the  raeptmdent  to  create  and  maiutaia  a  monopoly  where  it  appears 
that  the  corporation  has  been  substantially  the  same,  although  organ- 
ized under  the  statutes  of  different  states,  and  that  the  business  haft 
been  from  the  first  dominated  and  controlled  by  the  same  party  who 
has  be^  the  president  and  controlling  spirit  during  all  of  the  inter- 
veoing  years.  For,  although  in  order  to  prevail,  the  pec^le  must  show 
that  the  ree^xindent  has,  since  the  time  when  it  was  admitted  to 
do  business  in  the  state,  been  organized  for  the  purpose  and  with  the 
intent  of  establishing  and  maintaining,  or  of  att^pting  to  establish 
and  maintain,  a  monopoly,  yet  it  is  competent  to  show  the  acts  done 
or  committed  by  its  predecessors  in  the  claimed  con^iracy,  for  the 
purpose  of  characterizing  said  »plaining  its  conduct  since  its  com- 
ing into  the  state.' 

170.  Judgment — ^Where  a  state  antitrust  statute  provides  in  clear 
and  explicit  terms  that  a  foreign  corporation  found  guilty  of  enter- 
ing into  a  pool  or  combination  in  restraint  of  trade  "shall  be  pro- 
hibited from  continuing  its  business  in  the  state,"  it  has  been  held, 
that  the  court  has  no  discretion  but  to  forfeit  the  license  to  do  busi- 
ness in  the  state  of  the  guilty  corporation,  and  is  without  juriadiction 
to  enter  any  other  jud^ent,  such*  as  one  restraining  the  defendant 
from  doing  the  illegal  acts,  providing  that  on  violation  of  the  injunc- 
tion judgment  might  be  entered,  on  proper  notice  and  order,  revoking 
tiie  defendant's  license,  Bxid  continuing  the  court's  jurisdiction  of  die 
cause  for  the  making  of  application  for  and  the  entry  of  such  judg- 
ment* But  under  a  statute  providing  Uiat  a  corporation  which  fails 
to  file  certain  statements  required  by  the  antitrust  law  may  be  enjoined 
against  further  engaging  in  such  business  in  the  state  by  a  suit 
brought  hy  the  attorney  general  in  bphalf  of  the  state,  and  that  the 
courts  of  equity  shall  have  jurisdictim  to  prevent  and  restrain  all 
violations  of  the  act,  "and  especially"  c«i»in  specified  acts,  the  court 
may  enter  a  modified  or  conditional  decree  or  a  decree  to  take  effect 
at  a  future  time  as  justice  shall  require.  It  is  not  obligatory  to  render 
a  decree  in  the  first  instance  absolutely  barring  the  defeudant  from 
doing  business  in  the  state.'  The  judgment  forfeiting  the  license  to 
do  business  does  not  prevent  the  defendant  from  doing  interstate 
business  within  the  borders  of  the  state,  but  bnly  forbids  it  from 
continuing  its  intrastate  business.' 

3.  Atty.-Qen.  v.  National  Cash  R^-  6.  State  t,  American  Surety  Co.,  90 
iBter  Co.,  182  Mich.  99, 148  N.  W.  420,  Neb.  154,  133  N.  W.  235,  Ann.  Cae. 
Ann.  Gas.  1916D  038.  And  see  nipra,  1913B  973.  And  see  enpra,  par.  168. 
par.  167.  6,  State  v.  Creamery  Package  Mfg. 

4.  State  7.  Creamery  Package  Mfg.  Co.,  115  Minn.  207,  132  N.  W.  268, 
Co.,  115  Minn.  207,  132  N.  W.  208,  Ann.  Cas.  1912D  820,  L.R.A.1916A 
Ann.  Cas.  19120  820  and  note,  L.R.A.  892.   See  snpia,  par.  72,  125. 
1915A  892. 
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U.  Effect  and  Condnnveness 

12.  Wei^t  as  Affeeted  by  Surrounding  Cireumstaneoi 

13.  Instnu^ns 


1.  Definition  and  Nature. — A  mortidil^  table  is  a  table,  prepared 
generally  by  life  ioBurance  companies,  which  riiows  the  average  expect- 
ancy of  life  of  persons  at  different  ages.  The  first  tables,  prepared 
in  England,  were  the  Northampton  tables  and  the  Carlisle  tables. 
They  were  based  on  actual  observations  made  in  the  towns  of  North- 
ampt(m  and  Carlisle;  and  the  deaths  were  taken,  not  from  selected 
Uves,  but  from  the  population  generally.*  The  Northampton  tables 
were  prepared  from  a  record  of  deaths  alone;  but  it  was  subsequently 
discovered  that  this  gave  erroneous  results,  and  had  a  tendency  to 
exaggerate  the  estimate  of  mortality.  The  Carlisle  tables  were  the 
first  that  were  correctly  constructed  by  comparing  the  numbers  dying 
in  each  year  of  age  in  a  population  with  the  numbers  alive  at  each 
age.  But  it  detracts  nothing  from  tibe  value  of  a  table  of  expectancy 
proporly  admitted  in  evidence  that  other  tables  are  also  recognued.' 
The  American  table  of  mortali^  has  been  made  out  from  the  com- 
bined experience  of  the  life  insurance  companies  of  America  based 
cm  insunble  lives  and  is  now  regarded  as  the  standard  throughout  the 
United  States.   While  the  field  of  observation  used  in  constructing 

1.  Illinois  Cent.  R.  Co.  v.  Houcbins,  Pa.  St  S04,  73  AtL  239,  28  A.  8. 
121  Ky.  526,  69  S.  "W.  630,  123  A.  806. 
S.  R.  205, 1  LA.A.(N.S.)  375;  Stein-     2.  Note:  40  L.RJL.  554. 
Inrattner  v.  PittsbnTgh,  ete.,  R.  Co.,  146 

215 


Digitized  by 


§  2 


MORTALITY  TABLES 


19  R.  C.  U 


the  NorthamptOD  and  Carlisle  tables  was  so  narrow  that  they  have 
been  regarded  by  some  sa  unsatisfactory,'  and  while  it  is  true  that 
the  American  table  is  based  on  insurable  lives  of  healthy  persons, 
still  there  is  no  great  difference  between  it  and  the  English  tables.^ 
2.  Admissibility  in  Evidence  Generally. — Mortality  tables  consist 
of  summarized  statistical  information  on  a  mt^tei  of  .general  interest. 
They  are,  therefore,  impartial  and  disintowted,  and  are  so  nearly 
in  the  nature  of  exact  science  or  mathematical  demonstration  as  to 
be  credible  and  valuable.  Consequently  the  uniform  practice  of 
the  courts  is  to  receive  them  in  evidence  in  cases  where  such  evidence 
is  applicable.^  While  they  are  not  conclusive,*  and  are  far  from 
satisfactory  evidence,  they  are  admitted  from  necessity,  because  l^ey 
are  the  best  guide  attainable  to  the  establishment  of  a  material  but 
necessarily  uncertain  fact,  the  natural  duration  of  the  individual 
life.  Uncertain  and  unsatisfactory  as  any  test  drawn  from  the  general 
duration  of  life  must  be  when  applied  to  an  individual  case,  it  is 
better  than  the  uninstructed  guess  of  a  jury.'  In  order  to  render 
such  tables  admissible,  tiiey  need  not  show  the  precise  age  of  the 
person  whose  expectancy  of  life  is  in  question.  It  is  sufficient  if 
they  do  so  approximately.*  But  a  table  giving  no  expectancy  of 
life  for  any  age  under  ten  years  is  not  admissible  in  evidence  in 

3.  Illinois  Cent.  R.  Co.  v.  Houchina,  rioane  v.  Miller,  157  Mich.  299,  118 
121  Ky.  52C,  89  S.  W.  530,  123  A.  N.  W.  11,  25  L.R.A.tN.S.)  585;  Rooae 
8.  R.  205,  1  L.R.A.(N.S.)  375.  v.  Perkins,  9  Neb.  304,  2  N.  W.  715, 

4.  Illinois  Cent.  R.  Co.  v.  Hoachins,  31  Am.  Rep.  409;  Bros  v.  Omaha  Mo- 
121  Ky.  526,  89  S.  W.  530,  123  A.  tenuty,  etc.,  Ase'n,  96  Neb.  ti48,  14S 
8.  R.  205,  1  L.R.A.(N.S.)  375;  Stein-  N.  W.  575,  L.R.A.1915D  334;  Notto 
bninner  v.  Pittsburgh,  etc.,  R.  Co.,  146  v.  Atlantic  City  R.  Co.,  75  N.  J.  L. 
Pa.  St.  504,  23  Atl  239,  28  A.  S.  R.  826,  69  Atl.  968,  127  A.  S.  R.  835, 
fiOl.  17  L.R.A.(N.S.)  1138;  Sauter  v.  New 

6.  Vick^Jurg,  etc.,  R.  Co.  v.  Put-  York  Cent,  eta.,  B.  Co.,  6ti  N.  Y.  50, 

man,  118  U.  S.  545,  7  S.  Ct.  1,  30  23  Am.  Rep.  18;  People  v.  Security 

U.  3.  (L.  ed.)  257;  Calvert  v.  Spring-  Life  Ins.  etc.,  Co.,  78  N.  Y.  114,  34 

field  Electric  Light,  etc.,  Co.,  231  III.  Am.  Rep.  582;  Baltimore,  etc.,  £m- 

290,  83  N.  E.  184,  12  Ann.  Cw.  423,  ployees'  R^ief  Ass'n  v.  Post,  122  Pa. 

14  L.R.A.(N.S.)'  782;  Donaldson  v.  St.  579,  15  Atl.  885,  9  A.  S.  R.  147, 

Mississippi,  etc.,  R.  Co.,  18  la.  280,  2  L.R.A.  44;  Steinbmnner  v.  Pitts- 

87  Am.  Dec.  391;  McDonald  v.  Chi-  burgh,  etc.,  R.  Co.,  146  Pa.  St.  504, 

«ago,  etc.,  R.  Co.,  26  la.  124,  96  Am.  23  Atl.  239,  28  A.  S.  R.  806;  MoKea- 

Dec.  114;  Greer  v.  Louisville,  etc.,  R.  iie  v.  North  Coast  Colliery  Co.,  55 

Co.,  94  Ky.  169,  21  S.  W.  649,  42  Wash.  495,  104  Pac.  801,  28  L.R.A- 

A.  S.  R.  345;  Illinois  Cent.  R.  Co.  v.  (N.S.)  1244. 

Houchins,  121  Ky.  526,  89  S.  W.  530,  Notes:  12  A.  S.  R.  379,  380  ;  38  Al 

123  A.  S.  R.  205, 1  L.R.A.(N.S.)  375;  8..  &.  811;  40  L.R.A.  553;  12  Ann. 

Hunn  V.  Michigan  Cent.  R.  Co.,  78  Cas. 

Mich.  513,  44  N.W.  502,  7  L.R.A.  500;  See  also  Dauaoes;  vol.' 8,  p.  643; 

Damm  v.  Damm,  109  Mich.  619,  67  Kvtomjcb,  vol.  10,  p.  1166. 

N.  W.  984,  63  A.  S.  R.  601;  Sax  v.  6.  See  infra,  par.  11. 

Detroit,  etc.,  R.  Co.,  125  Mich.  252,  7.  Note:  12  Amu  Cas.  425. 

S4  N.  W.  314,  84  A.  S.  R.  572;  Mer-  8.  Note:  12  Aim.  Caa.  426. 
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ui  action  for  the  wrongful  death  of  an  infant  under  that  age.*  In 
order  to  aid  the  jury  as  much  as  poasible,  the  office  and  use  of  the 
tables  should  be  explained  by  a  oomp^i^t  witness.'^ 

3.  AdminibUity  as  Affected  by  Health  or  Employment.— While 
the  probative  effect  of  mortality  tables  may  be  impaired  or  destroyed, 
they  are  not  rendered  inadmissible  by  evidence  of  disease  or  ill 
health  on  Uie  part  of  the  person  to  whom  they  are  applied,^'  or  that 
he  was  engaged  in  a  hazardous  employment,^'  or  that  he  was  not  an 
insurable  lisk.^'  Although  the  standard  tables  are  nc^  strictly  appli- 
cable on  account  of  Uie  difference  between  the  lives  on  which  they 
are  based  and  the  life  of  one  in  ill  health  or  dangerous  employ- 
ment, yet  they  ore  more  or  less  efficient  aids  in  arriving  at  an 
t^proximation  of  the  truth,  and  Uiat  is  the  best  tiiat  can  be  hoped 
for,  after  all.**  They  cannot  be  objected  to  as  misleading  because 
of  the  health  or  dangerous  employment  of  the  subject,  if  the  jury 
are  informed  that  the  tables  represent  the  expectancy  of  a  man  in 
good  heaiUi  and  nondangerous  employment.*^ 

4.  Actioni  for  WToagfnl  Death. — In  an  action  to  recover  damages 
for  wrongful  death,  the  measure  of  recovery  is  based  on  the  pecuniary 
loss  to  the  beneficiaries,  which  is  largely  dependmt  on  the  value  of  the 
capacity  of  the  deceased  to  earn  money.^*  Therefore  his  expectation 
of  life  becomes  an  element  of  great  importance,  for,  after  fixing  his 
earning  capacity,  the  question  to  be  determined,  in  order  to  fix  on 
a  gron  sum  which  will  represent  his  life  earning  capacity^,  is  the 
number  of  yean  he  would  hare  been  able  to  exercise  his  earning 
potwer  had  nbt  dea^  intervftned;  and  standard  mortality  tables  are 
generally  admitted  to  aid  the  jury  in  arriving  at  a  proper  conclusion 
on  this  point."  There  is  some  authority  for  the  rule  that  mortality 

9.  NotCB:  40  L.aA.  577;  IS  AmL  Abs^,  98  Neb.  648,  148  N.  W.  676, 
Cm.  426.  Ii3.AJ91fiD  334. 

10.  Notto  T.  Atlantio  City  R  Co.,  16.  Note:  12  Ann.  Cas.  426  A«  to 
75  N.  J.  L.  826,  69  Aa  968,  127  A.  the  neceesity  of  explaininic  the  tables 
S.  R.  836,  17  L.R.A.(N.S.)  1138.  to  a  W  ^  in&af  par.  13. 

11.  Greer  v.  Ijouisville,  etc.,  R.  Co.,  16.  IlUiiois  Cent  R.  Co.  v.  Honch- 
M  Ky  169,  31  8.  W.  649,  42  A.  S.  R.  ins,  121  Ky.  626,  89  S.  W.  630.  123 

^'  ^-  See  also  Diath,  vol.  8,  p.  822  et  aeq. 
LB.A.1915D  834.  17.  Central  Ry.  v.  Crosby,  74  oL 

Hole:  40  LMJi.  666.  737,  68  Am.  Rep.  463:  &vert  v. 

'i.^"*^**        ^-  Co.,  Springfield  Electric  Ligit,  etc.,  Co., 

^S-i?'  ^I:  *2  A.  S.  2fe  HL  290,  83  N.  STiU,  12  Ann! 

B.  34B;  Bros  T.  Onaha  Maternity,  etc.,  Cas.  423  and  notrf  14  L.RJL(N.S.) 
^^^^""^              ^'  ^  Donaldson  t.  Misrissippi,  etc.,  R. 

LR.AJ915P  3M.  Co.,  18  la.  280,  87  Am.  Dec" 391;  Erb 

Notea:  40  L.R_A.  667;  12  Ana.  Caa.  v.  Poprita,  59  Kan.  264,  52  Pac.  871 

«  .    .A  ,  «  .   68  A.  S.  R.  363;  IlHnoia  Cent.  R  Co. 

■JS.  Note:  40  UR.A.  567.  v.  Houehins,  121  Ky.  526,  89  S  W 

14.  Broa      Omaha  Maternity,  ete.,  530,  123  A.  S.  R.  206, 1  LJl.A.(N.S.) 
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tables  are  admissible  in  an  action  for  death  by  wrongful  act  to  show 
the  probable  duration  of  life  of  the  beneficiary  on  the  ground  that 
as  damages  cannot  be  awarded  any  particular  beneficiary  for  any 
period  extending  beyond  auch  beneficiary's  life,  it  is  proper  that  such 
beneficiary  should  be  allowed  to  show  that  his  expectancy  of  life  ia 
aa  great  as  that  of  the  deceased,  and  for  the  defendant  to  show  that 
it  is  less  than  that  of  the  deceased.^*  The  rule  has  even  been  extended 
so  that  in  case  where  a  father  is  suing  to  recover  dama^  for  the 
death  of  his  son,  the  tables  are  not  admismble  to  show  the  probable 
duration  of  life  of  the  son  because  the  expectation  of  life  on  the 
part  of  the  beneficiary  must  control,  and  he  being  older  would  in 
all  probabrlity  die  first.'* 

5.  Personal  Injury  Cases. — There  can  be  no  difference  betwe«i  a 
case  where  the  total  earning  capacity  is  destroyed  by  death,  and  one 
where  it  is  partially  destroyed  by  an  injury.  Hence,  mortality  tables 
are  admissible  in  evidence  in  an  action  to  recover  damages  for  a 
permanent  injury,  resulting  in  the  impairment  or  partial  destruction 
of  the  earning  capacity  of  t£e  person  injured,"*  or  in  the  total  destruc- 
tion of  his  earning  capacity.*  In  actions  for  personal  injuries  as 
well  as  in  actions  for  wrongful  death  the  jury,  in  making  up  their 
verdict,  are  to  be  governed  by  the  earning  capadty  which  has  been 
destroyed,  cmd  whether  there  has  been  a  total  destruction  caused  by 
death  or  a  partial  or  total  destruction  caused  by  personal  injury 
cannot  be  mat^al.'  The  tables  are  admissible  where  there  is  some 
evidence  tending  to  show  t^t  the  injuries  received  were  of  a  perma- 
nent character,*  or  even  where  the  evidence  is  conflicting  as  to  whether 
the  injury  received  was  of  such  a  character.*   But  mortality  tables 

375;  Cooper  v.  Lake  Shore,  etc.,  R.  aid  v.  Chicago,  etc.,  R.  Co.,  26  la.  124, 

Co.,  66  Mich.  261,  33  N.  W.  306,  U  96  Am.  Dec.  114;  McDonald  v.  Chi- 

A.  S.  R.  482;  Hunn  v.  Michigan  Cent,  cago,  etc.,  R.  Co.,  26  la.  124,  96  Am. 

R.  Co.,  78  Mich.  513,  44  N.  W.  502,  Dec.  114;  Greer  v.  Louisville,  etc.,  R. 

7  L.R.A.  500;  Roose  v.  Perkins,  9  Co.,  94  Ky.  169,  21  S.  W  649,  42  A 

Neb,  304,  2  N.  W.  715,  31  Am.  Rep.  S.  R.  345;  lUinois  Cent.  R.  Co.  v. 

409 ;  Mosses  v.  Mathews,  95  Neb.  672,  Houchins,  121  Ky.  526,  89  S.  W  530 

146  N.  W.  920,  Ann.  Cas.  1915A  698:  123  A.  S.  R.  205,  1  L.R.A.(N.S.)  375; 

Sauter  v.  New  York  Cent.  R.  Co.,  66  Hunn  v.  Michigan  Cent.  R   Co  78 

N.  Y.  50,  23  Am.  Rep.  18:  Ruehl  v.  Mich.  513,  44  N.  W.  502,  7  L.R.A.  500. 

Lidgerwood  Rural  Telephone  Co.,  23  Note:  40  L.R.A.  566. 

N.  D.  6,  135  N.  W.  793,  Ann.  Cas.  See  Damages,  vol.  8,  p.  643;  Evi- 

1914C  680  and  note;  Steinbrunner  v.  dbncb,  vol.  10,  p.  1166 

Pittsburgh,  etc.,  R.  Co.,  146  Pa.  St.  1.  Note:  40  LJI.A.  566. 

504.  23  Atl.  239,  33  A.  S.  R.  806.  2.  Illinois  Cent.  R.  Co.  v,  Hoochins, 

Notes:  40  L.R.A.  555;  12  Ann.  Cas.  121  Ky.  526,  89  S.  W.  530.  123  A 

425.  S.  R.  205,  1  UR.A.(N.S.)  375. 

See  also  Evidence,  vol.  10,  p.  1166.  S.  McDonald  v.  Chicago,  etc-  B. 

18.  See  Death,  vol.  8,  p.  866.  Co.,  26  la.  124,  96  Am.  Dec.  114. 

19.  Note:  12  Ann.  Cas.  427.          .  Note:  40  L.R.A.  557 

20.  Coons  V.  Pritohard,  69  Fla.  362,  4.  Note:  40  L.R.A.  557, 
«8  So.  225,  L.R.A.1915F  558;  McDon- 
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are  not  admissible  where  the  injury  does  not  result  in  a  permanent 
disability,  entailing  at  least  a  partial  destfuction  of  the  earning  capac- 
ity.* 

6.  Miscellaneous  Cases. — Standard  mortality  tables  have  been  held 
to  be  admissible  in  evidence  in  an  action  brought  under  a  civil 
damage  act;  *  in  an  action  wherein  the  present  value  of  a  life  insur^ 
ance  policy  is  in  issue;  '  and  in  estimating  the  value  of  a  wife's  incho- 
ate right  of  dower  *  But  they  have  no  connection  with  a  suit  for 
weekly  benefits,  and  the  admission  thereof  in  evidence  is  erroneous 
The  better  rule  is  that  mortality  tables  are  admissible  in  an  action 
wherein  the  question  involved  is  the  value  of  the  interest  of  a  life 
tenant,**  but  there  is  authority  to  support  the  contrary  rule.'* 

7.  Preliminary  Proof.— With  respect  to  preliminary  proof  of  the 
authenticity  and  standard  quality  of  mortality  tables,  the  court  may 
or  may  not  require  such  proof,  depending  on  whether  of  its  own 
knowledge  it  is  satisfied,  or  whether  it  desires  evidence  to  satisfy 
itself  of  the  authenticity  of  the  tables.**  This  is  founded  on  the 
theory  that  the  courts  take  judicial  notice  of  standard  mortality 
tables  *•  As  in  regard  to  many  other  matters  of  which  judicid 
notice  is  taken,  it  is  proper  for  a  court  to  inform  itself  in  the  premises 
by  reference  to  books  and  other  sources  of  information;  tut  l^al 
proof  of  such  genuineness  and  authoritativeness  is  not  required.  In 
a  given  case  it  is  for  the  court  to  say,  without  such  proof,  that  they 
are  or  are  not  genuine  and  authoritative,  and  that  they  are  or  are 
not  admissible  accordingly.  The  only  easily  accessible  authentic  pub- 
lication of  such  tables  is  to  be  found  in  the  standard  encyclopaedias. 
The  courts  recognize  such  publications  as  being  authentic  and  in 
general  use.**  And  it  is  a  generally  recognized  rule  that  mentality 
tables  as  published  in  such  encyclopeedias  are  admiasiUe  in  evi- 

6.  MeDonsld       Cliica^,  etc.,  R.  10.  Damm  r.  Damm,  109  Mich.  619; 

Co.,  26  la.  124,  96  Am.  Dec.  114;  67  N.  W.  984,  63  A.  S.  R.  601;  Grove 

Sax  T.  Betroit,  etf!.,  B.  Co.,  126  Mich.  v.  Youell,  110  Mich.  285,  68  N.  W. 

252,  84  N.  W.  314,  84  A,  S.  R.  572.  132,  33  L.B.A.  297;  Jordan  v.  Ben- 

6.  Brockway  v.  Patterson,  72  Mich,  wood,  42  W.  Va.  312,  26  S.  E.  266,  67 
122,  40  N.  W.  192,  1  L.R.A.  708;  A.  S.  R.  859,  36  L.K.A.  619. 
Herrinane  v.  MUler,  157  Mich.  379,  Note:  40  L.R.A.  558. 

118  N.  W.  11,  25  LJIA,(N.S.)  685:  11.  Steinbrunner  t;  Pittsburgh,  etc., 

Roose  V.  Perkins,  9  Neb.  304,  2  N.  R.  Co..  146  Pa.  St.  504,  23  Atl.  239, 

W.  715,  31  Am.  Bep.  409.  28  A.  S.  R.  806. 

Notw:  40  LJt.A.  658;  12  Ann.  Caa;  12.  Note:  12  Ann.  Cm.  426. 

425.  13.  Notes:  12  Ann.  Cas.  426;  Ann. 

7.  People  Security  life  Ins.  etc.,  Cas.  1914C  686.  See  Judeoeal  Ko- 
Co.,  78  N.  Y.  114,  34  Am.  Rep.  522.  ticb,  vol.  15,  p.  1129. 

8.  See  DowKB,  vol.  9,  p.  583.  .  14.  Steinbmnner  v.  Pittsborgfa,  etc., 

9.  Baltimore,  etc.,  Employees'  Relief  R.  Co.,  146  Pa.  St.  504,  23  Atl.  239, 
Ass'n  V.  Post,  122  Pa.  St.  579,  15  Atl.  28  A.  8.  R.  806. 

885,  9  A.  S.  B.  147,  2  L.R.A.  44.      Note:  12  Ann.  Cas.  436, 

219 


Digitized  by 


MORTALITY  TABIDS 


19  B.  C.  L. 


deace  without  furtiier  proof  of  their  authenticity.**  This  rule  has 
been  applied  to  well  known  standard  tables  of  mortality  found  in 
"the  Encyclopsedia  Britannica,  in  Johnson's  New  Univecsal  Oydo- 
pcedia,**  and  in  standard  law  books.*'  The  courts  have  admitted, 
without  preliminary  proof,  standard  tables  which  have  been  made  a 
part  of  the  statutory  law  of  the  state,**  or  which  were  printed  pursuant 
to  legislative  authority,  as  in  a  code  supplement,  and  there  stated 
to  be  based  on  the  actuaries  and  combined  experience  tables.  And  a 
textbook  on  pleading  and  practice,  showing  a  standard  table  of  the 
expectation  of  life,  is  admissible,  where  the  latter  is  an  authority  of 
general  acceptance  in  the  courts.*'  But,  before  the  court  will  take 
judicial  notice  of  such  tables,  it  ought  to  know,  either  by  its  own 
experience  or  the  general  use  of  the  table  by  lawyers  or  actuaries, 
or  its  reputation,  that  it  is  accurate. Therefore  where  a  book  con- 
taining a  mortality  table  is  not  one  of  the  standard  works  of  which 
the  courts  take  judicial  notice  and  recognize  as  authority,  the  authen- 
ticity of  the  table  should  be  established  by  proof  satisfactory  to  the 
court,  as  by  the  testimony  of  a  witness  familiar  with  it  and  with 
•  its  use.*  Where  a  mortality  table  is  offered  in  evidence  and  its 
authenticity  is  sought  to  be  established  by  a  witness,  there  must  be 
preliminary  proof  as  to  bis  knowledge  or  use  of  the  table,'  biit  it 
is  not  essential  that  he  should  have  knowledge  of  the  way  the  tables 
were  in  fact  made  up,  or  the  class  of  persons  included  ini  the  esti- 
mate, or  their  accuracy.'  Inasmuch  as  the  health  or  employment  of 
the  person  to  whose  life  the  tables  are  to  be  applied  cannot  affect 
their  admissibility,*  proof  that  the  person  whose  expectancy  of  life 
is  under  consideration  conforms  to  the  standards  of  health  and 
vigor  adopted  in  compiling,  mortality  taUes  is  not  essential  to  their 
admissibility.*  But  they  are  not  admissible  to  show  the  expectancy 
of  life  of  a  person  until  the  proper  foimdation  has  been  laid  by 
proving  his  age  or  introducing  evidence  from  which  bis  age  may  be 
inferred  or  approximated,  nor  unless  tiiere  is  some  evidence  of  tba 
value  of  such  person's  services  or  his  capacity  to  earn  mone^* 


15.  Notes:  17  UB.A.(N.S.)  1138;      Notes:  40  L.R.A.  654;  12  Ann.  Caa. 

1  Ann.  Caa.  427.  427. 

16.  Notes:  28  A.  S.  R.  811;  40     2.  Notto  v.  Atlantic  City  E.  Co.,  75 


19.  Note:  17  L.R.A.(N.S.)  1139.  3.  Notes:  17  L.BA.(N.S.)  1138;  12 

20.  Notto  V.  Atlantic  Citv  R.  Co.,  Ann.  Cas.  427. 

75  N.  J.  L.  826,  69  Atl.  968,  127  A.  4.  See  supra,  par.  3. 

S.  R.  836,  17  L.R.A.(N.S.)  1138.  5.  Bro«  v.  Omaha  MatemiU,  etc, 

1.  Notto  V.  Atlantic  City  R.  Co.,  75  Ass'n,  96  Neb.  648.  148  N.  W.  676, 

N.  J.  L.  826,  69  Atl.  968,  127  A.  S.  L.R.A.1915D  ai4. 


L.R.A.  553;  12  Ann.  Cas.  427. 

17.  Note:  12  Ann.  Cas.  426. 

18.  Note:  40  L.R.A.  553. 


N.  J.  L.  826,  69  Ati.  968,  127  A.  8. 
R.  835,  17  L.R.A.(N.S.)  1138  and 


note. 


B.  836,  17  L.R.A.(N.S.)  1138. 


6.  Note:  40  L.B.A.  6S7. 
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8.  Testidnony  Based  on  Mortality  Tables. — According  tx>  some 
of  the  conrto  it  is  not  error  to  allow  a  witness  to  testify  from  atandax d 
mortalily  tables  aa  to  the  life  expectancy  of  a  person.'  Bat  expert 
witneaseB  may  testify  aa  to  i;esult8  and  cmicluaions  arriTod  at  hy  them 
with  reference  to  the  probable  length  of  life  of  a  person,  and  refer 
to  the  tables  and  data  on  which  their  knowledge  ia  based  in  whole 
<a  in  part,  aa  a  means -of  refreshing  their  memory.*  Other  courts 
hold  tha^  mortality  tables^  as  other  docnmentary  evidence,  must  speak 
for  ihemselveB,  and  not  by  the  mouth  of  a  witness  testifying  as  to 
tfa^  contents.*  At  any  rate  where  the  character  of  a  table  and  its 
value  as  a  basis  from  which  to  determine  tb»  expectancy  of  life  are 
not  shown,  testimony  of  a  witness  based  on  such  tables  as  to  a 
person's  expectancy  of  life  is  inadmissible.^** 

9.  Keceasity  that  Tables  Be  Used.— The  weight  of  authority  is  to 
the  effect  that  the  court  will  take  judicial  notice  oi  the  standard 
tables,  and  if  called  on,  or  even  if  not  called  on,  may  instruct  the 
jury  in  relation  thereto.  It  cannot  therefore  be  incumbent  on  a  party 
to  pat  such  tables  in  evidence  as  a  prerequidte  to  recovery,  since  it 
is  not  necessary  to  make  proof  of  a  fact  judicially  known  to  the 
oourt**  But  it  has  been  held  that  mortality  tables  should  not  be  re- 
ferred to  by  caonsel  in  argument  unless  they  bare  been  offered  in 
evidence.'* 

10.  Particular  Tables  Recognised  as  Standard.— In  each  ceise  the 
expectancy  of  life  may  be  shown,  as  any  other  fact,  by  the  best  evi- 
dence obtainable,  and  as  improved  tables  come  into  use  which  are  of 
standard  authority,  they  may  be  given  in  evidence,  instead  of  the 
older  tables  which  they  supersede;  and  in  view  of  the  fact,  which 
is  a  matter  of  common  knowledge,  that  the  expectancy  of  life  is 
inirasing,  and  that,  since  the  earlier  tables  were  prepared  there  has 
been  a  great  advance  in  medical  science,  so  that  the  data  on  which 
such  tables  are  calculated  are  much  fuller  now  than  then,  the  courts 
in  order  to  get  the  best  evidence  obtainable  are  inclined  to  favor 
the  latest  standard  tables.^'  The  American  tables  of  mortality  have 
been  recognized  by  many  of  the.  courts  of  the  country  as  perhaps 


7.  Steinbrunner  v.  Pittaburrii,  ate.,  Ann.  Caa.  1914C  680  and  note. 
B.  Co.,  146  Fa.  St.  604,  23  AtL  239,  Note:  12  A.  S.  B.  380. 

28  A.  S.  B.  806.  See  infra,  par.  13. 

Notfls:  40  LB  A  656;  12  Ana.  Gas.  12.  Molin  t.  Wark,  113  Minn.  190, 

427.  120  N.  W.  383,  41  L.B.A.(N.S.)  346. 

8.  Note:  40  LJftJL  554.  See  geoeraUy,  Abottments  or  Coitn- 

9.  Erb  V.  Popritz,  59  Kan.  26^  62  skl,  vol.  2,  p.  416  «t  seq.,  as  to  eom- 


11.  RueU  V.  Lidgerwood  Rural  Tel-  ins,  121  Ky.  526,  89  S.  W.  530,  123 
ophone  Co.,  23  N.  D.  6, 136  N.  W.  793,  A.  8.  B.  205,  1  L.B.A.(N.S.)  376. 
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Pac.  871,  68  A.  S.  R.  362. 
Note:  12  Ann.  Caa.  427. 
10.  Note:  12  Ann.  Caa.  427. 
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the  best  means  of  arriving  at  tlie  expectancy  of  life.*'  The  courts, 
however,  recognize  as  standard  and  constantly  use  the  Carlisle,'^ 
the  Northampton,'*  and  the  Wigglesworth  tables.*'  In  some  juris- 
dictions mortality  tables  have  been  placed  in  the  statutes  and  of 
course,  in  those  juri^ictions,  such  tables  are  admissible.'^  It  detracts 
nothing  from  the  value  of  a  table  of  expectancy  properly  admitted 
in  evidence  that  other  tables  are  also  recognized ;  "  and  it  is  not  preju- 
dicial error  to  the  defendant  in  an  action  :^or  death  by  wrongful  act 
to  admit  in  evidence  the  English  mortality  tables  because  they  differ 
from  tables  based  upon  the  American  experienoe,  where  the  probable 
duration  of  life  at  certain  agea,  as  shown  by  th«  former,  is  less  than 
that  shown  by  the  latter.** 

11.  Effect  and  Condusiveiiess^Sxpectaiicy  of  life  is  a  question  of 
fact,  and  while  life  tables  are  vwy  convenient  aids,  and  perhaps 
afford  the  most  satisfactory  basis  of  an  estimate,  they  are  not  con- 
clusive,' and  the  jury  is  not  to  be  absolutely  oontroUed  by  them,* 

14.  Gordon     Tweedy,  74  Ala.  2S2,  17.  Calvert       Springfield  Bleetrie 

49  Am.  Rep.  813;  Qreer  t.  LonisviUe,  Light,  ete^  Co.,  231  lU.  290,  83  N.  £. 

etc.,  R.  Co.,  94  Ey.  169,  21  S.  W.  1&4,  12  Ann.  Caa.  423  and  note,  14 

649,  42  A.  8.  R.  346;  IlUnois  Cent.  R.  L.R.A.(N.S.)  782. 

Co.  V.  Hooehins,  121  Ey.  526,  89  8.  W.  Note:  40  L.R.A.  S68. 

530,  123  A.  8.  B.  205, 1  LJtA.(N.S.)  18.  Hum  v.  Mjehigan  Cent.  R.  Co., 

37S-.  78  Uiefa.  513,  44  kTw.  50^  7  L.RJI. 

Notes:  40  LiLA.  664;  12  Ann.  Caa.  500. 

4^.  Note:  40  LJi.A.  568. 

16.  Centnl  Ry.  v.  Crosby,  74  Oa.  19.  Note:  40  hJR.A.  664. 

737,  58  Am.  R«p.  463;  Donaldson  v.  80.  Cooper  v.  Lake  Shore,  etc,  B. 

Miswnippi,  etc.,  R.  Co.,  18  la.  280,  Co.,  66  Mich.  261,  33  N.  W.  306,  11 

87  Am.  Dee.  391;  McDonald  v.  Clii-  A.  S.  B.  482. 

oago,  etc.,  R.  Co.,  26  la.  124,  96  Am.  Note:  12  Ann.  Cns.  426. 

Dee.  114; .  IlUnou  Cent  B.  Co.  ▼.  1.  Tiekslnu>r,  etc.,  B.  Co.  Pnt- 

Honchine,  121  Ky.  626,  89  S.  W.  530,  nam,  118  U.  S.  546,  7  S.  Ct  1,  30 

123  A.  S.  B.  205, 1  L.RA.(N.S.)  375;  U.  S.  (L.  ed.)  257;  Central  Rv,  Co. 

Boose  V.  Perkms,  9  Neb.  304,  2  N.  W.  v.  Crosby,  74  Ga.  737,  58  Am.  Kep. 

715,  31  Am.  Rep.  409;  Sauter  t.  New  463;  Hnnn  t.  Michigan  Cent  R.  Co., 

York  Cent,  etc.,  R.  Co.,  66  N.  T.  60,  78  Mieh.  613,  44  N.  W.  602,  7  L.RA. 

23  Am.  Rep.  18;  Steinbronner  r.  Pitts-  500;  Damm  t.  Damm,  109  Mieh.  619, 

burgh,  etc.,  R.  Co.,  146  Pa.  St.  504,  67  N.  W.  984,  63  A.  S.  R.  601  and 

23  Atl.  239,  28  A.  S.  B  806.  note;  Sax  v.  Detnit|  etc.,  R.  Co.,  125 

Notes:  28  A.  S.  B  SU;  40  LBjL  Mich.  252,  84  N.  W.  314,  84  A.  &  R. 

555;  12  Ann.  Cas.  426.  672;  Moees  v.  Mathews,  95  Neb.  672, 

16.  Donaldson  v.  Mtssisuppi,  etc.,  146  N.  W.  920,  Ann.  Cas.  1915 A  698; 

R.  Co.,  18  la.  280,  87  Am.  Dee.  391;  Bros  v.  Omaha  Maternity,  etc.,  Ass'n, 

niinoia  Cent.  B.  Co.  v.  Houehins,  121  96  Neb.  648,  148  N.  W.  676,  L.RjL 

Ey.  526,  89  8.  W.  630,  127  A.  8.  R.  1916D  334;  Steinbronner  v.  Pitts- 

206,  1  LB.A.(N.S.)  875;  Sauter  v.  bnr^,  etc.,  R.  Co.,  146  Pa.  St  604, 

New  York  Cent,  ete.,  B.  Co.,  66  N.  23  Atl.  239,  28  A.  S.  R.  806. 

Y.  50,  23  Am.  Rep.  18.  Notes:  18  A.  S.  R.  458  ;  42  A.  S. 

Notes:  40  L.BA.  555;  12  Ann.  Cas.  R.  352;  40  L.BA.  560. 

426.  2.  Vieksburg,  ete.,  R.  Co.  Pnt- 
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but  may  nuJce  their  estimation  from  die  age,  health,  habits,  and 
phyaical  condition  of  tiie  person  whose  expectancy  is  sought  to  be 
esUdblished.'  As  evidence,  the  effect  of  mortality  tables,  if  any,*  is 
determinable  by  the  triers  of  fact;*  and  thur  value  will  depend 
to  a  great  estent  on  the  manner  in  which  they  are  made  up.*  Such 
tables  show  only  the  probable  continuance  of  life  of  healthy  persons 
who  are  insurable  risks  and  not  the  duration  of  ability  to  earn  money  * 
It  has  been  said  tiiat  a  mortality  table  based  on  selected  lives^  that ' 
is,  lives  which  are  insurable,  is  of  value  only  for  life  insurance 
purposes,  and  utterly  useless  to  apply  to  unselected  lives  or  to  lives 
generally.' 

12.  Weight  as  Affected  by  Snrroundlng  drcnmstances. — The 

expectancy  of  a  life  as  shown  by  a  mortality  table  may  be  varied, 
strengthened,  weak^ed,  or  entirely  destroyed  by  other  competent 
evidenoe,  on  the  question  of  the  expected  continuance  of  the  particular 
life.*  Evidenee  of  disease  or  of  ill  health  or  of  hazardous  employ- 
ment may  impair  or  destroy  the  prol*^tive  effect  of  tables  of  expect- 
ancy of  life.*  Hence  in  connection  with  the  use  of  mortality  tables 
consideration  should  be  gi\'en  the  state  of  the  health  of  the  person 
to  whom  they  are  applied,**  and  they  must  be  considered  and  applied 
in  the  light  of  and  subject  to  variation  by  proof  concerning  babite 


nam,  US  U.  8.  546,  7  S.  Ct.  1,  30  Co.,  146  Pa.  St.  604,  23  Atl.  239,  28 

V.  8.  (L.  ed.)  257.  A.  S.  R.  806. 

Note:  40  L.R.A.  560.  Notes:  63  A.  S.  R.  604;  40  L.R.A. 

S.  Note:  40  LJI.A.  660.  657;  12  Ann.  Cas.  425. 

4.  Hann  v.  Michigan  Cent.  R.  Co.,  See  Dbath,  vol.  8,  p.  865. 

78  Mich.  513,  44  N.  W.  502,  7  L.R.A.  9.  Greer  v.  Louisville,  etc.,  R.  Co., 

500;  fiiDz  V.  Omaha  Hatemi^,  etc.,  94  Ky.  169,  21  S.  W.  649,  42  A.  S. 

Ass'n,  96  Neb.  648,  148  N.  W.  575,  R.  345;  Bios  y.  Omaha  Maternity,  etc., 

Ii.R.A.1915D  334.  Ass'n,  06  Neb.  648,  148  N.  W.  575, 

5.  Steinbnumer  v.  Pittsbnrgh,  etc.,  L.R.A.igi5D  331. 

R.  Co.,  146  Pa.  St  504,  23  AU.  238,  10.  Gordon  v.  Tweedy,  74  Ala.  232, 

28  A.  S.  R.  806.  49  Am.  Rep.  813;  Columbus,  etc.,  R. 

6.  Greer  t.  Louisville,  ete.,  B.  Ca,  Co.  v.  Bridg«B,  86  Ala.  448,  6  So.  864, 
04  Ky.  ie9,  21  8.  W.  648,  42  A.  a  11  A.  8.  R.  58;  Ozeer  v.  Louisnlle, 
R.  345;  niinoia  Cent  R.  Co.  v.  Honeh-  etc.,  R.  Co.,  94  Ey.  169,  21  8.  W.  648, 
ins,  121  Ky.  526,  89  S.  W.  630,  123  42  A.  S.  R.  346;  Illinois  Cent  R.  Co. 

A.  8.  R.  205,  1  L.R.A.(N.S.)  37S.  •  v.  Honehins,  121  Ky.  526,  89  S.  W. 
Note:  127  A.  S.  R.  837.  530,  123  A.  S.  R.  205,  1  L.R.A.(N.S.) 
See  also  Dauaqes,  vol.  8,  p.  643.  375;  Bamm  v.  Damm,  109  Mieh.  619, 

7.  Steinbnmner  v.  Pittsburgh,  etc.,  67  N.  W.  984,  63  A.  S.  R.  601 ;  Broz 

B.  Co.,  146  Pa.  St  604,  23  Atl.  239,  v.  Omaha  Maternity,  etc.,  Asa'n,  96 
28  A.  8.  R.  806.  Neb.  648, 148  N.  W.  575,  L.R.A.1915D 

8.  Hunn  t.  Michigan  Cent.  R.  Co.,  334;  Steinbrunner  v.  Pittsbuigh,  etc., 
78  Mich.  513,  44  N.  W.  502,  7  L.R.A.  R.  Co.,  146  Pa.  St.  504,  23  Aa  238, 
500;  Moses  v.  Mathews,  95  Neb.  672,  28  A.  S.  R.  806. 

146  N.  W.  920,  Ann.  Ca&  1915A  698;  Note:  40  L.R.A.  560. 

Steinbnmner  t.  Pittsfau^h,  etc.,  R.  See  abo  Dahaoes,  vol  8,  p.  643. 
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of  the  pWBon,^*  bia  social  aurrounding?,'*  his  mental  oondiUon,  vocft' 
sion,  or  employment,  and  other  pertinent  facts. ^* 

•  13.  Instructions. — Where  mortality  tables  have  not  been  Intror  / 
duoed  in  evidence,  the  court,  taking  judicial  notice  of  them,  may 
prc^rly  instruct  the  jury  as  to  the  fact  of  the  contents  of  such 
tables.^*  And  the  court  should,  especially  if  requested,  tell  the  jury 
what  &  table  introduced  in  evidence  shows,  and  that  it  is  to  be  con- 
■idered  by  them  in  conuectio;!  with  the  other  proof  in  the  case  for 
what  it  may  be  worth,  and  that  in  making  use  of  such  evidence 
ihey  should  take  into  consideration  the  state  of  health  of  the  person, 
his  employment  and  other  circumstances  surrounding  him,  which 
may  tend  to  detract  from  or  add  to  its  value.^* 

11.  Damm  t.  Damm,  109  Mich.  619,  14.  Ruehl  v.  Lidgerwood  Rnral  Tel- 
67  N.  W.  984,  63  A.  S.  R.  601;  Stein-  ephone  Co.,  23  N.  D.  6,  135  N.  W. 
bnmner  v.  Pittebngh,  etc.,  R.  Co.,  146  793,  Ann.  Cas.  1914C  6S0  a&d  note. 
Pa.  St.  604^  23  AtL  2S9,  28  A.  S.  R.  15.  Gordon  v.  Tweedy,  74  Ala.  233, 
806.  49  Am.  Rep.  813;  UUnoia  Cent.  R. 

Note:  63  A.  S.  R.  604.  Co.  v.  Houchins,  121  Ky.  526,  89  S. 

12.  Steinbrunner  v.  Pittsburgh,  etc.,  W.  530,  123  A.  S.  R.  205,  1  L.R.A. 
R.  Co.,  146  Pa.  St.  604,  23  AtL  239,  (N.S.)  375;  Steinbranner  t.  Pitt». 
28  A.  S.  R.  806.  burgh,  etc.,  R.  Co.,  146  Pa.  St  604» 

Note:  63  A.  S.  R.  604.  23  At!.  239,  28  A,  S.  R.  806. 

13.  Broz  T.  Omaha  MatemiW,  etc,     Notes:  18  A.  S.  B.  468  ;  63  A.  8. 
Ass'n,  96  Neb.  648,  148  N.  W.  675,  R.  604^  127  A.  8.  B.  837. 

ff.R  AJ»X6n  384. 
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1.  Scope  of  Artido. — ^In  this  artide  is  treated'the  general  snbjeol 
of  the  transfer  of  property  as  security  for  the  payment  of  a  debt  or 
the  performance  of  an  obligation.   Consideration  is  tiier^ore  givoD 

every  instrument  of  conveyance  intended  to  operate  by  way  of  security 
though  it  be  in  form  not  a  mortgage  but  a  conveyance  of  another 
character.  Liens  in  the  nature  of  mortgage  liens  but  arising  by  virtue 
of  statute  and  not  by  act  of  the  parties  are  not  discussed,  though  they 
are  sometimes  designated  as  mortgages  by  statute.  They  are  not 
incident  to,  and  do  not  originate  in,  transfers  of  property  and  there- 
fore are  not  treated  here.  Treatment  is  of  course  made  of  every 
phase  of  the  law  relating  purely  and  peculiarly  to  mortgages.  Exam- 
ination is  directed,  for  example,  to  the  execution  and  validity  of 
mortgages,  the  rights  of  mortgagcv  and  mortgagee  in  mortgaged 
premises,  and  the  enforcement  of  the  mortgage  lien.  But  certain 
branches  of  the  law,  while  applicable  to  mortgages,  have  only  an 
incidental  relation  thereto.  Hence,  they  have  not  been  investigated 
here,  but  have  been  ccftisidered  in  connection  with  the  subjects  to 
which  they  principally  relate.  So  the  validity,  operation,  and  incidents 
of  mortgages  executed  by  or  to  particular  classes  of  persons  or  persons 
in  particiUar  relations,^  or  by  or  to  peculiar  legal  entities,'  pertain 
strictly  to  the  branches  of  law  relating  to  those  persons  or  entities.  In 
like  manner  the  rules  adjusting  the  respective  rights  of  mortgagor 
and  mortgagee  to  fixtures  are  more  properly  discussed  under  another 
bead;'  while  the  general  question  of  subrogation  to  the  rights  of 
mortgagees  and  the  operation  of  mortgages  in  fraud  of  creditors 
obviously  belong  to  broad  divisions  of  jurisprudence.*  Likewise,  the 
doctrine  of  marshaling  securities  as  applicable  to  mort^ges  and  the 
rights  arising  in  connection  therewith  has  not  been  examined  in  this 
article,  but  has  been  fully  considered  in  its  proper  place.'  Attention 
must  finally  be  directed  to  the  circumstance  that  mortgages  of  real 
estate  are  particularly  the  subject  of  this  inquiry,  mortgages  of  chatr 
tele  being  elsewhere  considered.' 

2.  Preliminary  Remarks. — There  is,  perhaps,  no  species  of  owner- 
ship known  to  the  law  which  is  more  <»mplex,  or  which  has  given 
rise  to  more  diversity  of  opinion  and  conflict  in  deoiaionfl,  than  that 

1.  Sea  OujSDiAH  and  Wabd,  tqL  et  seq, 

12,  pp.  1127,  1137  et  seq.;  Ins-ants,  4.  See  Fraudulknt  Gowvtasobs, 

vol.  14^  p.  225  et  seq.;  Imsanttt,  vol.  vol.  12,  p.  459  et  seq.,  501  et  seq.,  581 

14,  p.  ^9  et  seq.,  and  other  speeifle  et  seq. ;  Subrooatioh-. 

titles.  5.  See  Mabshaumg  Abskb,  toL  18, 

2.  See  CoKPOKATiONS,  vol.  7,  p.  577  p.  453. 

et  seq.;   Paktkkrsbip;   Railroads;     6.  See  Chatibl  Uokbuou,  toL 
Bocisme  and  Clvbs.  p.  380  et  se^ 

,  S.  Sea  FEnoKBe,  vol  11,  p.  1073 
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which  has  sprung  from  the  mortgage  of  real  property.  At  common 
law  a  mortgage  was  held  to  carry  strictly  an  estate  on  condition,  the 
legal  title  being  in  the  mortgagee,  defeasible  on  due  performance  of 
the  Btipulated  obligation  but  alaolute  on  default.  However,  in  equity 
it  was  recognized  that  the  object  of  a  mortgage  is  to  give  security;  and 
the  mortgagor  was  therefore  considered  the  real  owner,  having  the 
right  to  redress  as  well  after  as  before  default.  This  dual  character, 
of  itself  sufficiently  confusing,  became  ever  more  bewildering.  The 
conception  of  equity  grew  in  favor.  Courts  of  law,  in  giving  effect 
to  a  mortgage  as  a  security,  departed  little  by  Uttle  from  their  original 
theory,  rendering  decisions  utterly  at  variance  therewith,  and  denying 
to  the  mortgagee  many  rights  dearly  and  certainly  incident  to  the 
legal  title  in  him  vested.  Furttiermore,  in  many  jurisdictions  courts 
failed  to  diiferentiate  clearly  between  the  legal  and  equitable  prin- 
ciples, applying  rules  emanating  from  the  equitable  conception  to  an 
action  at  law  or  vice  versa.  And  it  is  certain  that  the  courts  of  law 
in  each  jurisdiction  exercised  and  were  guided  only  by  their  own 
discretion  in  determining  exactly  what  par)  of  tibe  rules  of  equity 
they  should  adopt.  As  a  result,  the  law  of  mortgages  constitutes  a 
maze  of  conflicting  and  inconsistent  jurisdictional  rules,  much  of 
which,  with  the  extension  of  the  principles  of  equity,  has  become 
archaic.  Harmony  and  consistency  have  been  achieved  only  by  the 
complete  adoption,  by  judicial  decision  or  statute,  of  the  original 
equitable  conception  that  a  mortgage  is  in  fact  a  security — nothing 
more,  nothing  less. 

II.  OmoiK,  Definition  and  Kinds 

3.  Origin. — The  common  law  recognized  two  kinds  of  landed 
security,  respectively  known  as  the  vivum  vadium  and  mortuum 
vadium.  The  vivum  vadium  consisted  of  a  feoffment  to  the  creditor 
and  his  heirs,  until  out  of  the  rents  and  profits  he  had  satined  hi** 
debt.  The  creditor  took  actual  possession  of  the  estate,  received  the 
rents,  an(r applied  them  from  time  to  time  in  liquidation  of  the  debt. 
When  that  was  satisfied,  the  debtor  might  re-enter  and  maintain 
ejectment  Wherefore  the  security  was  called  vivum  vadium,  because 
neither  debt  nor  estate  was  lost.  This  mode  of  security  is  said  not  to 
have  been  very  general,  and  it  was  superseded  by  the  mortuum  vadium, 
or  mortgage,  which  consisted  of  a  feoffment  on  the  condition  that  the 
feoffor  might  re-enter  if  he  paid  to  the  feoffee  a  certain  sum  of  money 
at  a  certain  date.  "In  this  case,"  says  Littleton,  "the  feoffee  is  called 
the  tenant  in  mortgage,  which  is  as  much  as  to  say  in  French,  come 
mortgage,  and  in  Latin,  mortuum  vadium;  and  it  seemeth  that  the 
cause  why  it  is  called  a  mortgage  is,  for  that  it  is  doubtful  whether 
the  feoffor  will  pay,  at  the  day  limited,  such  sum  or  not;  and  if  he 
doth  not  pay,  then  the  land  which  is  put  in  pledge  upon  conditioa 
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for  the  payment  of  the  money  is  taken  from  Mm  forever,  and  so  dead 
to  him  upon  condition,  etc.  And  if  he  doth  pay  the  money,  tiien  the 
pled^  is  dead  as  to  the  tenant."  ' 

4.  Mortgage  Defined. — mortgage,  or  mortuum  vadium  as  it  was 
originally  termed,  may  be  generally  defined  as  a  conveyance  of  prop- 
erty to  secure  the  performance  of  some  obligation,  the  conveyance  to 
be  void  on  the  due  performance  thereof.^  But  while  it  is  in  form  a 
conveyance,  and  is  for  some  purpoaes  regarded  as  such  in  a  number 
of  juiisdictions,  it  is  in  essence  a  pledge  of  property  as  security.  Recog- 
nition of  this  fact  has  always  been  made  in  equity,  and  of  late  yean 
in  the  courts  of  law  of  some  jurisdictions.*  AccoMingly,  the  declara- 
tion is  frequently  made  that  a  mortgage  is  a  security  or  lien  for  t^e 
performance  of  an  obligation,'*  and  it  has  been  declared  by  statute 
that  it  is  a  contract  by  which  specific  property  is  hypothecated  for 
the  performance  of  an  act,  without  the  necessity  of  a  change  of  posses- 
sion.** Definitions  of  that  character,  however,  while  entirely  correct 
as  viewed  from  the  attitude  of  many  jurisdictions,  have  been  said  to 
overlook  the  circumstance,  sometimes  of  determining  importance,  that 
a  mortgage  is  in  form  a  conTeyanoe,  and  tor  that  reason  they  have 
been  subjected  to  criticism.^' 

5.  Antichresis. — ^An  antichresis  may  be  defined  as  a  contract 
whereby  real  property  is  pledged  as  securi^  for  a  diabt.  It  therefore 
partakes  somewhat  of  the  character  of  an  ordinary  mortgage,  and 
while  it  is  not  such  in  form  or  in  fact,  being  a  unique  creation  of  the 
civil  law,  it  is  so  akin  thereto  that  a  summary  of  its  incidents  is  not 

7.  Kortright  v.  Cady,  21  N.  T.  343,  32  :  7  L.R.A.  273;  18  Eng.  BuL  Cos. 
78  Am.  Dec  145.  362. 

8.  Terrell  v.  Allison.  21  WaO.  280,     9.  See  infra,  par.  87,  88. 

22  U.  8.  (L.  ed.)  634;  United  States     10.  United  States  v.  Commonwe&Ith 
T.  Conunonvealth  Title  Ins.,  ete.,  Co.,  Title  Ins.,  etc,  Co.,  193  U.  S.  651,  24 
193  U.  S.  651,  24  S.  Ct.  546,  48  U.  S.  S.  Gt.  546,  48  U.  &.  (L.  ed.)  830;  He- 
(L.  ed.)  830;  Dutton  v.  Waischaner,  bom  v.  Warner,  112  Man.  271,  17 
21  Cal.  609, 82  Am.  Dec.  765;  Wootton  Am.  Rep.  '86;  Killebrew  v.  Hines,  104 
T.  White,  90  Hd.  64,  44  Aa  1026,  78  N.  C.  182,  10  8.  E.  150,  261,  17  A. 
A:  8.  R.        Erakizie  t.  Townsend,  2  8.  R.  672;  King  v.  ^ng,  3  P.  Wnu. 
Mass.  493,  3  Am.  Dec  71;  Allison  v.  368,  18  Eng.  BnL  Cas.  1. 
Anutrong,  28  Minu.  276,  9  N.  W.     Note:  63  Am.  Dec  135. 
806,  41  Am.  Rep.  281;  Eastman  v.     11.  Livingston  v.  Story,  11  Pet.  351, 
Batobelder,  36  N.lo.  141,  72  Am.  Dee.  9  U.  8.  (L.  ed.)  746;  Spect  v.  Speet, 
295;  Bethlehem      Anus,  40  N.  H.  88  Gal.  437,  26  Pac  208,  22  A.  8-  R. 
34,  77  Am.  Dec  700;  Shidds  t.  Lo-  314,  13  L£JL  137. 
soar,  34  K.  J.  L.  496, 3  Am.  Rep.  266;     Kotca:  LJt.A.m6B  60;  Ana.  Cas. 
Palmer  t.  Albuquerque,  19  N.  H.  285,  1S13A  1056. 

142  Pae.  920,  LJIA1915A  1106;  12.  United  Stotes  v.  Commonwealth 
Hoffman  v.  Uackall,  6  Ohio  St.  124,  Title  Ins.,  etc.,  Co.,  103  U.  8.  661, 
64  Am.  Dec  637;  Tfaaeker  v.  Morris,  24  8.  Ct.  546,  48  U.  8.  (L.  ed.)  830: 
62  W.  7a.  220,  43  S.  E.  141,  94  A.  8.  Whittington  v.  Flint,  43  Axk.  604,  51 
R.  928.  Am.  Rep.  572. 

Notes:  1  A.  8.  R.  180;  7  A.  8.  R. 
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amiss.  It  entitles  the  creditor  to  the  possessioD  and  the  rents  an^ 
profits  of  the  property  and  imposes  on  him  a  corre^odiug  obligation 
to  pay  the  taxes  thereon  and  to  ke^  the  pranisee  in  repair,  requiring 
him  to  apply  the  suipliu,  if  any,  to  the  payment  of  the  principal  and 
interest  of  his  debt  The  debtor  cannot  claim  the  enjoyment  of  the 
property  anterior  to  the  satisfaction  of  his  debt.  But  the  contract 
does  not  confer  on  the  creditor  the  legal  title  or  any  rights  which 
may  ripen  into  such  on  default  in  ihe  payment  of  the  debt  A  stipu- 
lation thwefor  is  absolutely  void.  His  sole  remedy,  in  fact,  is  to  sue 
the  debtor  in  order  to  obtain  a  sentence  against  him  and  to  subject 
the  property  to  seizure  and  sale.^' 

6.  Welsh  Mortgage. — ^While  the  vivum  vadium,  or  feoffment  until 
the  feoffee  should  satisfy  his  claim  out  of  the  rents  from  ^e  property^ 
has  been  superseded  by  the  mortuum  vadium,  or  mortgage,**  its 
essential  features  have  been  perpetuated  in  a  form  of  conveyance 
known  as  the  Wdsh  mortgage.  Under  this  conveyance,  the  mortgagee 
is  to  keep  possession  of  the  property  mortgaged  until  by  perception 
of  the  rents  and  profits  he  is  fully  paid.  The  mortgagor  is  entitled  to 
redeem  at  any  time,  however,  and  cannot  be  foreclosed  of  this  right. 
This  results  from  the  fact  that  the  obligation  or  debt  secured  is  not 
made  payable  at  any  fixed  or  ascertainable  period.  Wherefore,  as 
there  can  be  no  default^  forfeiture  cannot  be  enforced.  Indeed,  this 
characteristic  is  eesential,  and  if  the  conveyance  contain  any  pro- 
visions whereby  the  obligation  is  made  payable  at  a  fixed  or  deter- 
minable time,  and  a  forfeiture  is  rendered  possible,  it  is  not  a  Welsh 
mortgage  but  a  conveyance  of  some  other  nature.** 

m.  CONSIDSRATIONS  ApFBCTIMQ  DETERMINATION  OP  ChABACTBR  OP 

CONVBYANCX  1 

Tn  General 

7.  Criterion  of  Uortgage.— It  may  be  accepted  as  axiomatie  that 

a  conveyance  cannot  be  a  mortgage  unless  given  to  secure  the  per- 
formance of  an  obligation.*'  Conversely,  if  intended  to  secure  an 
obligation,  it  will  be  construed  in  equity  as  a  mortgage  and  as  notiiing 
else.  It  follows  that  the  form  or  letter  of  an  instrument  of  conveyance 
is  not  conclusive,  of  its  character  when  the  question  is  laised  whether 
it  is  enforceable  as  a  mortgage.  On  the  contrary,  its  purpose  is  the 
decisive  factor;  and  if  that  be  security,  then  the  instrument,  irre^>e&- 
tive  of  its  form,  must  be  construed  to  be  a  mortgage.**  The  question 

13.  livingstoD  v.  Story,  11  Pet  351,     10.  See  infra,  par.  68. 

9  U.  S.  (L.  ed.)  746.  17.  Conway  v.  Alexander,  7  Crandi 

14.  See  SQpia,  par.  3.  218,  3  U.  S.  (L.  ed.)  321;  UonriB  v. 
16.  Balfe  v.  Lord,  2  Dr.  &  War.  Nixon,  1  How.  118,  11  TJ.  8.  (L.  ed.) 

480,  18  £iig.  Rul.  Cas.  48L  69;  SfaUlaber  v.  Hobiiuon,  97  U.  8.  68, 
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is  (H16  of  intention  to  bb  decided  from  a  eonddflistion  of  the  whole 
transaction  and  not  from  any.  particular  featora  of  it.  On  this  ground, 
therefore,  the  characterizatiffli  of  the  transaction  hy  the  parties  in 
iht  instrument  may  be  fairly  disregarded,^"  land  in  some  instances 
it  has  been  by  statute  especially  so  provided.^'  The  rule  here  laid 
down  is  embodied  in  the  maxim  of  equity  once  a  mortgage^  always 
a  mortgage,  by  which  is  meant  in  this  connection  that  tibie  character 
of  a  transaction  inTolving  the  conveyance  of  property  is  fixed  at  its 
inception,  and  if  at  that  time  the  conveyance  is  intended  to  operate 
by  way  of  security  and  es  a  mortgage,  a  mortgage  it  must  remain  with 
all  the  incidents  thereof  despite  express  stipulations  to  tbe  contrary  in 
the  instrument  of  conveyance  looking  to  the  abrogation  of  the  mort- 
gagor's equity  of  redemption.*"  This  is  a  doctrine  from  which  a 
court  of  equity  never  deviates;  for  its  maintenance  is  deemed  essential 
to  the  protection  of  the  debtor,  who,  under  pressing  nece»ities,  will 
submit  to  ruinous  conditions,  waiving  the  equity  of  redemption  allowed 
him  on  breach  of  his  obligation,  in  the  expectation  and  h<^e  of  repay- 
ing the  loan  at  tiie  stipulated  time  and  thns  preventing  forfeiture.' 

24  U.  B.  (L.  ed.)  967;  Cox  v.  Smitfa,  19.  Note:  UB.A.1916B  70. 

93  AA.  371, 125  8.  W.  437,  137  A.  S.  SO.  Peagh  v.  Davis,  96  U.  S.  332, 

&  89;  Pafaner  v.  Howard,  72  Gal.  293,  24  U.  S.  (L.  ed.)  775;  Holden  Land, 

13  Pao.  858,  1  A.  8.  B.  60  aad  note:  etc.,  Co.  v.  Interstate  Trading  Co.,  87 
KeitUey  t.  Wood,  151  HL  566,  38  N.  Kan.  221,  133  Pac.  733,  L.R.A.1915B 
E.  149,  42  A.  8.  B.  266  an^  note;  492;  TumuB  v.  Sbannon,  10  Md.  296, 
CaaAem  v.  Heusria.  201  IlL  208.  66  N.  81  Am.  Dec.  632  and  note;  David 
E.  283,  04  A.  8.  B.  160:  MeSUxov  v.  City  Fizst  Nat.  Bank  v.  8argeant,  66 
Allfree,  131  la.  112,  108  N.  W.  116.  Neb.  594,  91  N.  W.  595,  59  L.R.A. 
117  A.  8.  B.  412;  hx  n  Snyder,  138  296;  Toule  v.  Bidiards,  1  N.  J.  Eq. 
la.  553,  114  N.  W.  615,  10  L.BJ1.  534,  23  Am.  Dee.  722;  Jobnaton  v. 
<N.S.)  206;  HeKibben  v.  Diltz,  138  Gray,  16  Serg.  &  B.  (Pa.)  361, 16  Am. 
Ely.  684, 128  S.  W.  1082, 137  A.  S.  R.  Dec.  577;  Stephens  r.  Sherrod,  6  Tex. 
408;  Slake  v.  Mayhew,  90  Neb.  196,  294,  56  Am.  Dee.  776;  Plummer  v. 
133  N.  W.  195,  Ann.  Cas.  1913A  1043;  Use,  41  Wash.  5,  82  Pao.  1009,  Ul 
Eastman  v.  Batehelder,  36  N.  H.  141,  A.  8.  B.  907,  2  L.B.A.(N.8.)  627; 
72  Am.  Deo.  295;  Hogan  v.  Jaqoes,  19  Froidevanx  v.  Jordon,  64  W.  Va.  388, 
N.  J.  Eq.  123,  97  Am.  Dec.  .644  ;  62  S.  E.  686,  131  A.  8.  B.  911  and 
Campbell  v.  Boddv,  44  N.  J.  Eq.  244,  note;  Goodman  v.  GriOBon,  12  Bev. 

14  Atl.  279,  6  A.  8.  B.  889;  Wllon  t.  Bep.  82,  2  BaU  ft  B.  274, 1&  Eng.  RnL 
Monria,  5  N.  C.  116,  3  An.  Dec.  678;  Cas.  6;  Howard  v.  Harris,  1  Vera.  190, 
Hiekman  v.  Cantrell,  9  Yerg.  (Tenn.)  18  Eng.  Bui.  Cas.  358  and  note;  Kreg- 
17%  30  Am.  Dec.  396;  Plammer  V.  Use,  linger  v.  New  Patagonia  Heat,  etc, 
41  Wash.  5,  82  Pac.  1009,  111  A.  S.  Co.,  [1914]  A  G.  25,  83  L.  J.  C*.  79. 
B.  997,  2  L.RJl.(N.S.)  627;  Smith  v.  109  U  T.  N.  8.  802,  30  Tinwa  L.  Rep! 
Pfloger,  126  Wis.  253,  105  N.  W.  476,  U4,  58  Sol.  J.  97,  51  Scott  L.  Rep. 
110  A.  S.  B.  911,  2  L.B.A(N.S.)  783.  643,  Ann.  Cas.  1914B  428,  6  Biitish 

Notes:  17  Am.  Dec.  300  :  32  A.  S.  Bnl.  Caa.  394. 
R.  656  ;  37  LJl.A.(N.S.)  521;  L.B.A.     Note:  32  A.  S.  B.  656. 
1916B  55;  11  Ann.  Cas.  313;  18  Eng.     1.  Tonle  t.  Richards,  1  N.  J.  Hq. 
Bnl.  Cas.  11,  13  et  seq.  534,  23  Am.  Dec.  722. 

18.  Palmer  v.  Howard,  72  Cel.  293,  Note:  131  A.  S.  R.  916  et  nq. 
13  Pac.  858,  1  A.  S.  B.  60.  And  see  infra,  par.  297,  29& 
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Furthermore,  ft  common  mortgage  is  as  plain  and  expren  an  agree- 
ment for  an  abeolute  sale  in  case  the  money  is  not  paid  on  the  day'  as 
can  be  expressed.  Yet  it*  has  long  ceased  to  be  anything  Mse  than  a 
security  for  money.  And  it  would  be  an  imputation  on  the  adminis- 
tration of  justice,  if  the  same  agreement  dififerently  expressed  by  Ihe 
scrivener,  though  not  more  plainly,  should  have  a  contrary  effect.* 
However,  an  exception  to  the  strictness  of  the  rule  has  been  allowed 
in  some  cases  where  mortgages  have  been  effected  by  way  of  family 
arrangement,  and  have  been  mortgages  in  form  only,  but  really  of 
the  nature  of  settlements  for  the  benefit  of  the  gnrntcff's  children  or 
relatives.* 

8.  Necessity  vt  Identity  between  Grantor  and  Xortgagor. — ^An 

instrument  of  conveyance,  though  not  in  form  a  mortgage,  may  be 
declared  such,  if  intended  to  secure  the  performance  of  an  obligatioD, 
even  where  tiie  obligor  is  not  a  party  to  the  conveyance,  if  at  the 
time  thereof  he  had  a  mortgageable  interest  in  the  property,  or  by 
virtue  thereof  acquired  sacb  interest  and  by  his  act  or  assent  procured 
the  execution  of  the  cmveyance  to  the  grantee  therein.*  Thus,  it 
has  been  laid  down  that  where  one  who,  having  a  contract  for  a  con- 
veyance of  land  and  inducing  another  to  advance  a  part  of  the  pur- 
chase price,  procures  the  execution  of  the  deed  to  such  other  as 
security  for  tiie  funds  by  him  advanced,  the  transaotitm  constitutes 
a  mortgage.*  In  like  manner  one  who  purchases  property  at  a  forced 
sale  does  not  become  vested  with  absolute  title  thereto  whwe  he  has 
purchased  under  an  agreement  with  the  owner  to  hold  such  property 
only  as  security.  His  interest  is  that  of  a  mortgagee,  the  deed  to 
him  being  construed  as  a  mortgf^.* 

9.  Ifanifestfttion  of  Purpose  In  Separate  Instrnment.— The  doctrine 
that  a  conveyance  in  essence  a  mortgage  shall  operate  as  such  irrespec- 
tive of  its  form  does  not  depend  for  application  on  the  appearance 
on  the  face  of  the  instrument  of  an  intention  that  it  dhould  operate 
by  way  of  security  and  therefore  as  a  mortgage.  On  the  contrary, 
such  an  intention  may  be  manifested  by  a  separate  instrument  executed 
as  part  of  the  same  transaction.  In  such  a  case  the  two  instruments 
are  construed  together  and  the  conveyance  held  to  constitjite  a  mort- 
gage.' Thus,  a  deed  absolute  in  form  will  be  regarded  merely  as  a 

2.  Johnston  v.  Qny,  16  Serg.  ft  R.  6.  McKibben  v.  Ditz,  138  Ky.  684, 
(Pa.)  361,  16  Am.  Dec  677.  128  S.  W.  1082,  137  A  S.  R.  408; 

3.  Note:  18  Eng.  Rul.  Cas.  362.  Dickson  v.  Stewart,  71  Neb.  424,  98  N. 

4.  Hubbard  v.  Cheney,  76  Kan.  222,  W.  1085,  115  A.  S.  R.  596;  WUcox 
91  Pae.  793, 123  A.  S.  R.  129;  Dryden  v.  Morris,  5  N.  C.  116,  3  Am.  Dec 
V.  Hanway,  31  Md.  264, 100  Am.  Dec  678. 

61.  Note:  L.R.A.igi66  146  et  seq. 

Notes:  17  Am.  Dee.  303,  304;  LJLA.  7.  Belton  v.  Avery,  2  Root  (Conn.) 

1916B  136.  279, 1  Am.  Dec  70;  Edringtoo  v.  Har- 

6.  Note:  KR.AJ91«B  137.  per,  3  J.  J.  iSmh.  (Ky.)  353,  20  Am. 
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mortgags  if  at  the  time  of  its  ezeoation  the  partieB  enter  into  a  separate 
written  agreement  for  the  reconveyance  of  the  property  or  a  defeasance 
of  the  eetate,  or  the  grantee  executes  a  bond  to  reconvey  on  the  per- 
formance  of  obtain  conditiona,  and  it  ia  clear  from  the  agreement  or 
bond  that  the  deed  was  designed  to  operate  as  a  mortgage.*  For 
example,  an  absolute  conveyance  coupled  with  an  agreement  that  it 
shall  be  void  if  a  certain  debt  due  the  grantee  is  paid  within  a  year 
is,  in  equity,  a  mortgage,  and  the  grantee  may  redeem  on  paying 
the  debt*  It  is  to  be  noted  that  while  there  are  no  formal  requisites 
in  equity  to  the  validity  of  a  defeasance,  under  ihh  strict  rules  of  law 
a  defeasance  of  a  deed  must  be  by  deed,**  must  describe  the  deed  to 
which  it  relates  or  the  material  part  thereof,**  must  take  effect  at 
the  same  time  as  the  deed^**  and  must  be  .between  the  same  persons 
that  were  parties  thereto.*' 

10.  Deed  and  Defeasance  as  Parts  of  Same  Transaction. — While 
a  separate  writing  may  be  effectual  to  impart  to  a  conveyance  the 
character  of  a  mortgage,*^  it  is  essential  in  every  case  that  the  writing 
relied  on  shall  have  been  executed  with  the  conveyance  as  part  of  the 
same  transaction.  That  it  was  so  executed  must  be  established  before 
the  instruments  can  be  construed  together.**  This  question  of  the 
unity  of  the  transaction  may  arise  in  the  following  situations:  (1) 
Where  the  stipulation  providing  for  reconveyance  is  contained  in 
a  written  contract  entered  into  before  the  execution  of  the  instrument 
of  transfer;  (2)  where  the  instrument  of  transfer  and  the  instrument 
providing  for  reconv^ance  bear  (he  same  date;  (3)  where  the  date 

Dee.  145;  Columbia  Bank  t.  Jacobs,  S.  R.  282;  London  Sua  Fire  Office  v. 

10  Hieb.  349,  81   Am.  Dee.  792;  Clark,  53  Ohio  St.  414,  42  M.  £.  218, 

Liuid  T.  Land,  ;  N.  H.  39,  8  Am.  Dee.  38  L.B.A.  662. 

29;   Toule  v.   Biebazda,   1  N.   J.     Notes:  35  Am.  Dee.  358;  42  A.  S.  B. 

£q.  534,  23  Am.  Dec.  722;  Perkins  272. 

V.   Dibble,   10   Ohio  433,  36  Am.     9.  Youle  t.  Rieharda,  1  N.  J.  Eq. 

Dec.    97;    Johnston    t.    Gray,    16  534,  23  Am.  Dec.  722. 

Serg.  ft  B.  (Pa.)  361,  16  Am.  Deo.     10.  Lnnd  v.JUnnd,  1  N.  H.  30,  8  Am. 

577;  Stephens  v.  Sfaerrod,  6  Tex.  294,  Dec.  29. 

56  Am.  Dee.  776;  Froidevaux  v.  Jor-      Note:  17  Am.  Dec.  703. 

don,  64  W.  Va.  388,  62  S.  E.  686,  131      11.  Note:  17  Am.  Dec.  303. 

A.  S.  R.  911.  12.  Land  t.  Lund,  1  N.  H.  30,  8  Am. 

Notes:  17  Am.  Dee.  300  et  aeq.;  Dee.  29. 
36  Am.  Dee.  358;  LJt.A.10ieB  207     13.  Notes:  17  Am.  Dea.  303;  UB.A. 

et  aeq.  1916B  135. 

And  see  infra,  par.  10.  14.  See  supra,  par.  9. 

8.  Lanahan  v.  Sears,  102  U.  S.  318,     16.  BennocV   v.  mipple,  12  He. 

26  D.  8.  (L.  ed.)  180;  Teal  V.  Walter,  346,  28  Aju.  Dee.  186;  Brskine  v. 

Ill  U.  S.  242,  4  8.  Ct.  420,  28  U.  S.  Towneend,  2  Mass.  493,  3  Am.  Dec  71 ; 

(L.  «d.)  415;  Casaem  v.  Heastia,  201  EmerEon  v.  Murrair,  4  N.  H.  171,  17 

m.  208,  66  N.  E.  283,  94  A.  8.  R.  Am.  Dec.  407. 

160;  Harbison  t.  Lemon,  3  Blackf.      Notes:  17  Auk  Deo.  804}  ILR.^ 

<Ind.)  51,  23  Am.  Dec  376;  Banker  t.  1916B  127. 
Barron,  70  Ma  62,  8  Aa  253,  1  A. 
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of  the  instrument  containing  the  stipulation  as  to  reconveyance  ia 
later  than  that  of  the  instrument  of  transfer;^*  and  (4)  where  liie 
instrument  of  transfer  and  the  instrument  providing  for  reoonveyanoe 
were  executed  on  dififerent  days.'' 

Admissibility  of  Parol  Evidence  to  Show  Character  of  Conveyance 

11.  Generally. — ^AU  authorities  agree  that  in  the  absence  of  statute 
parol  evidence  is  admissible  in  equity  under  genera]  principles  of 
the  law  of  contracts'to  show  that  a  deed  aWlute  in  form  was  intended 
as  a  mortgage,  when  the  party  alleging  this  to  be  the  case  bases  his 
claim  or  defense  on  one  of  the  general  grounds  of  equitable  relief, 
such  as  fraud  or  mistake.'*  Thus,  such  evidence  has  frequently  been 
admitted  where  the  transaction  was  alleged  to  have  been  tainted  with 
actual  fraud  whereby  the  instrument  was  deprived  of  its  form  as  a 
mortgage.**  Similar  rulings  have  been  made  where  the  failure  to 
phrase  the  inst^ment  as  a  mortgage  resulted  from  accident  or  mia- 
take.'*  Pafol  evidence  has  likewise  been  ruled  admissiUe  to  prove 
thq  contents  of  a  lost  instrument  of  defeasance.'  The  general  doctrine 
announced  has  been  entirely  or  partially  abrogated  by  statute  In  a 
few  instances,  however.*  Where  a  claim  or  defense  in  an  action 
brought  in  one  jurisdiction  is  ba^ed  on  the  theory  that  an  absolute 
deed  of  real  property  situated  in  another  jurisdiction  was  intended  as 
a  mortgage,  the  question  whether  the  court  will  treat  the  deed  as  a 
mortgage  will  depend  on  whether  extrinsic  evidence  is  admissible  in 
the  jurisdiction  in  which  the  property  is  situated,  for  the  purpose  of 
showing  the  actual  character  of  the  transaction.' 

12,  Necessity  of  Special  Equitable  Ground  for  Relief. — The  view 
has  obtained  in  a  number  of  jurisdictions  that  in  the  absence  of  stat- 
ute the  casee  in  which  relief  is  sou^t  on  a  special  equitable  ground, 
such  as  fraud  or  mistake,  constitute  the  only  class  in  "which  a  con- 
veyance, by  its  terms  absolute  or  on  condition,  caji  be  converted  by 
parol  evidence  into  a  mortgage.*  However,  this  doctrine  arose  appar^ 
eutly  from  an  inadequate  comprehension  of  English  precedents,  and 
a  failure  to  appreciate  the  real  nature  and  scope  of  the  theory  on 

16.  Note:  L.Rji.m6B  127  et  8eq.     Note:  L.R.A.1916B  31  et  seq. 

17.  Lund  T.  Lund,  1  N.  H.  39,  8  Am.  20.  Washburn  v.  Merrills,  I  Dkj 
Dec.  29.  (Conn.)  139,  2  Am.  Dec.  59. 

Note:  L.R.A.1916B  131.  Note:  L.E.A.1916B  38  et  Beq. 

18.  Moore  v.  Madden,  7  Aik.  530,  1.  Note:  L.R.A.1916B  40,  131. 
4ti  Am.  Dec.  298;  Greer  ▼.  Caldwell,  2.  Note:  L.R.A.1916B  71  et  seq. 
14  Oil  207,  58  Am.  Dec.  553.  3.  Note:  L.RJL.1916B  30. 

Notes:  17  Am.  Dec.  301;  28  L.B^     4.  Notes:  15  Aci.  Dec.  47  et  aoq.;  29 


19.  Morris  v.  Nivon,  1  How.  118,  28  L.R.A.(N.S.)  802;  L.R.A.1916B 
11  U.  S.  (L.  ed.)  69;  Qieer  t.  Gald-  40,  76  et  seq^  117  et  seq.;  U  Ana. 
well,  14  Ga.  207,  58  Am.  Dee.  553.       Cas.  313;  IS  Eng.  Rnl.  Cm.  15. 
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wludbi  th^  hatd  parol  evidenoB  admissible.*  As  that  fact  ia  now  eom- 
monly  ndised,  doctrine  is  in  general  disrepute  and  is  being  fast 
abandoned,  prevailing  with  full  force  in  only  one  jurisdiction  at  this 
time.  It  most  be  taken,  therefore,  to  represent  merely  an  aberration 
from  the  straight  path  of  authority  marked  out  by  the  English  court 
ot  diannwy;  and  its  rejection,  when  accompanied  by  an  acceptance  of 
the  nnreeCricted  doctrine,  imports  not  an  evolution  but  a  reversion 
to  the  true  theory.*  However,  the  view  under  consideration  obtains 
wholly  in  some  jurisdictioas  by  virtue  of  statutory  enactments.^  Else- 
where, its  adoption  has  been  but  partial,  as  by  provisions  which  in 
the  abeence  of  an  allegation  of  fraud  preclude  the  admission  of  parol 
evidence  to  prove  a  conveyance  absolute  in  form  a  mortgage  in  all 
cases  where  the  possession  of  the  property  conveyed  is  transferred.* 
The  proposition  goes  uncontroverted  that,  certainly  in  the  absence 
of  ^>ecial  equitable  grounds  for  relief,  a  written  contract  which  on 
its  face  purports  to  be  a  mortgage  cannot  be  converted  by  parol  evi- 
dence into  an  absolute  conveyance  or  a  couditional  sale.* 

13.  Standard  of  Proof  to  Establish  Equitable  Ground. — ^In  accord- 
ance wiih  the  general  rule  relative  to  the  amount  of  proof  necessary 
to  establish  fraud,^'  it  is  held  in  some  jurisdictions  that  fraud  alleged 
as  one  of  the  elements  in  a  case  in  which  it  is  sought  to  convert  an 
absolute  conveyance  into  a  mortgage  may  be  proved  by  a  preponder^- 
ance  of  evidence.'*  Elsewhere,  however,  the  view  obtains  that  the 
evidence  must  satisfy  the  high  standard  of  certainty  which  is  required 
when  it  is  offered  as  having  an  immediate  relevancy  to  the  question 
of  the  actual  intention  of  the  parties  with  regard  to  the  character  of 
the  transaction,  this  doctrine  being  tq>parently  referable  to  the  notion 
that,  as  the  ultimate  issue  invtdved  ia  in  ^ect  whether  a  written 
instrument  shall  be  reformed  on  parol  evidence,  the  allegation  of 
fraud,  like  that  of  any  other  circumstance  relied  on  as  tending  to 
show  that  the  instrument  is  not  what  it  appears  on  its  face  to  be, 
should  be  otablished  by  strong  and  conclusive  teetimoDy."  It  hap 
been  said  that  mistake,  when  alleged  as  a  ground  for  declaring  a  deed 
absolute  to  be  a  mortgage,  must  be  established  by  proof  such  as  will 
strike  all  minds  alike  as  being  free  from  reasonable  doubt,'*  tiiough 
a  lees  exacting  standard  has  heax  adopted.'*  Of  course  evidence  offered 

i.  Bee  infra,  par.  16.  et  seq.,  and  aae  ZluuB  urn  Daonx,  vd. 

6.  Note:  UR.A.1916B  40,  76.  12,  p.  437  et  aeq. 

7.  Bnaux  v.  Royer,  129  La.  894,  57     11.  Note:  L.BJU916B  41. 

Bo.  16^  38  L.B.A.(N.S.)  982.  IS.  Greer  v.  Caldwdl,  14  Oa.  207» 

Note:  L.R.A.1916B  119,  125.  68  Am.  Dee;  563. 

S.  Pmaer  v.  Thompson,  132  Oa.  280,     Note:  UB.&..1916B  41. 


^   10.  8w  BvmBMOiB,  vol.  10,  p.  1012     14.  NoU:  URjiaOlOB  4S. 


M  8.  S.  75,  22  L.R.A.(N.S.)  571. 

Note:  ti.RJLl916B  71.  83.  89. 

*.  Notea:  131  A.  S.  B.  92U.  921; 
Ii;R.Aa916B  53. 


And  Bee  infra,  par.  31,  38. 
13.  Gi«er  t.  CaldweU,  14  Ga.  207, 
58  Am.  Dee.  563. 
Note:  L.B.A.i916B  42. 
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for  the  purpose  of  showing  the  nature  of  the  transaction  must  be 
distinguished  from  that  introduced  to  estoblish  the  existence  of  au 
equitable  ground  for  relief,  the  standard  of  probative  value  required 
of  the  former  variety  being  considered  in  other  portions  of  this  work.** 

14.  Necessity  of  Foundation  Not  Resting  in  Parol. — ^The  rule 
obtains  in  one  jurisdiction  ihsX,  in  the  abeenoe  of  ^>ecial  equitable 
grounds  for  relief,  parol  evidence  of  oral  declarations  of  the  parties 
to  a  conveyance  absolute  in  form  is  inadmissible  to  prove  the  con- 
veyance to  be  a  mortgage  unless  a  foundation  therefor  has  first  been 
laid  by  the  introduction  of  testimony  which  does  not  rest  in  parol, 
and  which  tends  to  show  that  the  actual  agreement  contemplated 
by  the  parties  was  different  from  that  which  was  embodied  in  the  con- 
veyance, the  term  "parol  evidence"  having  here  the  limited  connota- 
tion of  evidence  concerning  oral  statements  made  by  the  parties  with 
regard  to  the  conveyance.  Differently  expressed,  as  a  prerequisite  to 
the  introduction  of  ^uch  parol  t^mony,  there  must  be  evidence  of 
some  fact,  something  done  that  cannot  be  accounted  for  otherwise  than 
by  inferring  a  new  and  different  agreement  than  the  deed  imports.'* 

15.  Unrestricted  Doctrine. — The  authorities  are  now  practically 
unanimous  to  the  effect  that  in  the  absence  of  statute  parol  evidence 
is  always  admissible,  as  between  the  parties  and  theit  successors,  to 
show  that  a  deed  in  form  absolute  or  on  cdndition  is  in  fact  a  mort- 
gage, even  though  the  claim  for  relief  is  not  based  on  special  equitable 
grounds  and  though  no  foundation  for  the  parol  evidence  has  been 
laid  by  the  introduction  of  testimony  not  resting  in  parol.'^  This 

16.  See  infra,  par  31,  38.  123  A.  S.  R.  129;  Hnbbs  t.  Rowland. 

16.  Note:  L.R.A.1916B  27,  11^  et  136  Ky.  197,  123  S.  W.  1185,  UR.A. 
aeq.  1916B  1  and  note;  Bryant  v.  Crosby, 

17.  Morgan  v.  Shinn,  15  WaU.  105,  36  Me.  562,  58  Am.  Dec  767;  Knapp 
21  U.  S.  (L.  ed.)  87;  RuaseU  v.  South-  v.  Bailey,  79  Me.  195,  9  Atl.  122.  1  A. 
ard,  12  How.  139,  13  U.  S.  (L.  ed.)  S.  R.  295;  Dryden  v.  Hamway,  31 
927;  Peugh  v.  Davis,  96  U.  S.  332,  Md.  254,  100  Am.  Dec.  61;  Clark  v. 
24  U.  S.  (L.  ed.)  775;  Brick  v.  Brick,  Washington  Ins.  Co.  100  Mass.  509,  1 
98  U.  S.  514,  25  U.  S.  (L.  ed.)  256;  Am.  Rep.  135;  Flynn  v.  Holmes,  145 
Cabrera  v.  American  Colonial  Bank,  Mich.  606,  108  N.  W.  665,  11  L.R.A. 
214  U.  S.  224,  29  S.  Ct.  623,  53  V.  S.  (N.S.)  209:  Mintz  v.  Soule,  182  Mich. 
(L.  ed.)  974;  Eiland  v.  Radford,  7  564,  148  N.  W.  769,  L.R.A.1916B  15 
Ala.  724,  42  Am.  Dec.  610;  Johnson  v.  and  note;  Anding  v.  Davis,  38  Miss. 
Shennan,  15  Cal.  287,  76  Am.  Dec.  574,  77  Am.  Dec.  658  and  note; 
481 ;  Bell  v.  Pleasant,  145  Cal.  410,  Tower  v.  Fets,  26  Neb.  706,  42  N.  W. 
78  Pac.  957,  104  A.  S.  R.  61;  Hebreg  884,  18  A.  8.  R.  795  and  aote;  Dick- 
V.  Schumann,  150  Dl.  12,  37  N.  E.  99,  son  v.  Stewart,  71  Neb.  424,  98  N.  W. 
41  A.  S.  R.  339;  Hall  v.  Savill,  3  G.  1085,  115  A.  8.  R.  596;  Hogan  v. 
Greene  (la.)  37,  54  Am.  Dec.  485;  Jaqnes,  19  N.  J.  Bq.  123,  97  Am.  Den. 
McElroy  v.  AUfree,  131  la.  112,  108  644;  Swart  v.  Service,  21  Wend.  (N. 
N.  W.  116, 117  A.  S.  R.  412;  Mahaffy  T.)  36,  34  Am.  Dec.  211;  Sturtevant 
V.  Paris,  144  la.  220,  122  N.  W.  v.  Sturtevant,  20  N.  Y.  39,  76  Am. 
934,  24  L.R.A.(N.8.)  840;  Hubbard  Dee.  371  and  note;  Ryan  v.  Dox,  34 
V.  Cheney,  76  Kan.  222,  91  Pae.  793.  N.  T.  307,  90  Am.  Dee.  696:  WaUace 
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ftocbrine,  as  it  does  away  with  the  conditiona  precedent  to  the  admis- 
sibility of  parol  evidence  imposed  in  some  jurisdictions,  may  properly 
be  twmed  unrestricted.  Historically,  it  conforms  to  the  rule  orig- 
inally announced  and  consistently  followed  by  the  English  court  of 
chancery.**  However,  it  has  sometimes  been  criticised,  even  recently 
and  in  those  jurisdictions  wherein  it  prevails,  as  being  not  only  un- 
sound in  a  juristic  point  of  view,  but  also  undesirable  on  the  ground 
of  experienoe  and  public  policy.  It  ia  premunably  for  these  reasons 
that  the  reception  of  parol  evidence  to  prove  an  absolute  conveyance 
a  mortgage  has  been  totally  prohibited  in  some  jurisdictions.** 

16.  Rationale  of  Doctrine. — ^The  source  of  the  unrestricted  doctrine 
is,  of  course,  the  principle  heretofore  adverted  to  Xhai  a  court  of 
equity  will  treat  a  conveyance  as  a  mortgage  irrespective  of  its  form, 
if  it  was  in  facfintended  to  secure  the  performance  of  an  obligation, 
the  intention  of  the  parties  being  regarded  as  an  element  which  is 
^sceptible  of  being  proved  by  any  description  of  legal  evidence, 
written  or  oral."  In  its  application,  however,  the  doctrine  comes 
into  collision  with  two  rules  of  positive  law;  one,  forbidding  oral 
testimony  to  be  heard  in  contradiction  of  the  written  definition  of 
the  transaction  made  by  the  parties;  and  the  other,  forbidding  any 
other  than  written  evidence  of  title  to  land.  'The  violation  of  these 
two  rules,  however,  is  sustained  on  the  theory  that  a  person  who 
accepts  a  conveyance  in  the  understanding  that  it  is  to  operate  merely 
as  a  security  for  the  payment  of  a  debt  owed  to  him  by  the  grantor 
is  chargeable  with  a  constructive  or  quasi  fraud  if  he  subsequently 
denies  the  exist^ce  of  such  an  understanding  and  that  a  court  of 
equity,  in  prerention  of  die  fraud,  may  therefore  enforce  the  instil- 
ment according  to  contract  of  the  parties.*  The  breach  of  the  first 
rule  mentioned  is  likewise  defended  on  the  ground  that  the  parol 
evidence  does  not  in  fact  contradict  the  written  contract  of  the  par- 
ties, but  that  it  serroB  to  establish  an  independent  equity,  to  show  ihe 

v.  Smith,  156  Pa.  St.  78,  26  AtL  807,  Moir,  90  ^y.  142,  13  S.  W.  435,  29 

35  A.  S.  R.  868;  Welborn  v.  Dixon,  A.  S.  E.  366  and  note,  which  are  at 

70  S.  C.  108,  49  S.  E.  232,  3  Ann.  Cas.  variance  with  the  late  eases  from  Ken- 

407;  Leland  v.  Morrison,  92  S.  C.  501,  tncky. 

76  S.  E.  889,  Ann.  Cas.  1914B  349;  Notes:  15  Am.  Dec.  47;  17  Am.  Dee 

Hickman  v.  CantreU,  9  Yerg.  (Tenn.)  301;  79  Am.  Dec.  373  :  4  A.  S.  R.  700, 

172,  30  Am.  Dee.  396;  Loud  v.  Hamil-  707  ;  29  A.  S.  R.  369;  28  L.R.A.(N  S  ) 

ton  (Tenn.)  61  S.  W.  140,  45  L.R.A.  802;  18  Eng.  Rul.  Cas.  12,  14  et  seq. 

400;  Fowler  v.  Storeum,  11  Tex.  478,  18.  Note:  L.R.A.1916B  71  «t  seq. 

62  Am.  Dec.  490;  Ross  v.  Norvall,  1  19.  Note:  L.R.A.19ieB  66. 

Wash.  (Va.)  14,  1  Am.  Dee.  422  and  80.  See  snpra,  par.  7. 

note;  Smith  v.  Pflnger,  126  Wis.  253,  ■  1.  Campbell  t.  Dearborn,  109  Mass 

105  N.  W.  476,  UO  A.  8.  R.  911,  2  130, 12  Am.  Rep.  671. 

Ii.B.A.(N.8.)  783.    Compare  Thomp-  Notes:  15  Am.  Dee.  47:  L.EJI. 

son  v.  Paffon,  5  Litt.  (Ky.)  74,  15  1910B  66  et  leq. 
Am.  Dec.  44  and  note;  Cratcher  v. 
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actual  object  of  the  transactioD,  to  prove  the  real  (xmsideration  of 
the  conveyance,  to  show  the  fact  of  a  loan,*  to  explain  an  ambiguity/ 
or  fo  show  an  additional  feature  of  the  transaction.* 

17.  Effect  of  Statute  of  Frauds  and  against  Parol  Trusts. — As 

the  conversion  of  an  absolute  conveyance  into  a  mort^ige  by  means 
of  parol  evidence  involves  in  effect  the  establisbment  of  an  interest 
in  land,  it  is  obvious  that,  literally  construed,  ^e  provision  of  the 
statute  of  frauds  declaring  that  no  person  shall  be  charged  upon 
any  "contract  or  sale  of  land,  or  any  interest  in  or  concerning  the 
same,"  unless  the  agreement,  or  some  memorandum  or  note  thereof, 
is  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  lawfully  authorized,  would  constitute  an 
effectual  barrier  to  the  operation  of  the  unrestricted  decline.  But 
soon  after  the  statute  came  into  force  in  En^and  Lord  Nottingham 
(who,  it  should  be  noted,  had  himself  framed  4t)  explicitly  rejected 
this  view,  on  the  ground,  considered  generally  in  thp  preceding  para- 
graph, that  a  grantee  who  repudiated  his  promise  to  allow  redemp- 
tion was  guilty  of  fraud,  parol  proof  of  which  the  statute  was  not 
designed  to  inhibit.  That  ruling  has  been  consistently  followed  in 
England  and  has  been  adopted  without  dissent  in  other  jurisdictions 
where  statutes  of  similar  tenor  prevail.*  It  is  likewise  settled  beyond 
cavil  that  a  statutory  provision  inhibiting  the  creation  of  express 
trusts  in  land  by  parol  does  not  prevent  proof  parol  that  a  con- 
veyance in  form  absolute  is  in  fact  a  mortage,*  a  conveyance  in 
trust  being  fundamentally  dissimilar  from  a  mortgage.' 

18.  Kortgagor  Not  Party  to  Conveyance. — The  rule  that  a  deed 
absolute  on  its  face  may  be  shown  by  parol  to  be  a  mortgage  does 
not  generally  depend  for  its  application  on  the  circumstance  that 
the  grantor  in  the  deed  and  the  alleged  mortgagor  are  one  and  the 
same  person.  On  the  contrary,  parol  testimony  is  admissiNe  to  declaim 
a  deed  absolute  a  mortgage  in  favor  of  or  against  some  other  person 
as  mortgagor  than  the  grantor  in  the  deed  provided  such  other  per^ 
son,  at  the  time  of  the  transaction,  had,  or  by  virtue  of  the  tran&r 
action  acquired,  a  mortgageable  interest  in  the  property  and  by  his 
act  or  assent  procured  the  execution  of  the  deed  to  Hie  grantee.* 
Thus,  .it  may  be  provided  by  parol  that  a  deed  g^ven  to  the 
grantee  therein,  not  to  veet  in  him  the  full  title,  but  to  secure  the 
repayment  to  him  of  sums  he  had  advanced  to  a  ^nrd  person  to 

2.  Note:  L.R.A.1916B  60  et  aeq.  Note:  LJLA.meB  71,  73. 

3.  Note:  L.R.A.1916B  64.  6.  Glass  v.  Hieronynias,  126  Ala. 

4.  Smith  v.  Pfloger,  126  Wis.  253,  140,  28  So,  71,  82  A.  8.  R.  226. 
105  N.  W.  476,  110  A.  S.  B.  911,  2  Note:  L.R,AJ916B  163. 
LJl.A.(N.S.)  783.  7.  See  in&a,  par.  40,  41. 

5.  Be  BarUett  v.  De  Wilson,  52  8.  NoU:  L.B.A.1916B  136.  And 
Fla.  497,  42  So.  189,  llAim.  Caa.  3U  see  infra,  par.  66,  as  to  fflor^ageable 


and  note. 
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be  used  by  each  third  person  in  pnrohasing  for  himself  the  property 
conveyed.*  Similarly*  the  proposition  finds  general  support  that 
parol  evidence  is  admissible  to  show  that  a  person  who  purchased 
proper^  at  a  sale  made  in  the  course  of  judicial  proceedings,  or  in 
the  exercise  of  a  power  conferred  by  a  deed  of  trust,  or  for  a  default 
in  the  paymrat  of  taxes,  did  so  in  purauance  of  an  antecedent  under- 
standing with  the  owner  that  the  title  to  the  property  was  to  be 
taken  and  held  as  a  security  for  the  money  expended  on  the  purchase.'* 
But  the  authorities  are  not  unanimous  on  this  point,  some  entertain- 
ing a  contrary  doctrine.** 

19.  Admissibility  of  Parol  Evidence  in  Action  at  Lav. — ^It  may  be 
stated  as  a  general  rule  that  in  jurisdictions  wberein  the  old  dis- 
tinctions between  legal  and  equitable  actions  are  largely  observed, 
parol  testimcmy  is  not  admissible  in  an  action  at  law  to  ^ow  an 
abeoluie  conveyance  to  be  a  mortgage/*  unless  actual  fraud  is  alleged.^' 
Admission  of  parol  testimony  in  such  a  case  by  a  court  of  law  was 
prohibited  by  the  statute  of  frauds  and  by  the  rule  that  a  written 
instrument  cannot  be  contradicted  or  varied  by  parol.'*  In  many 
instances,  however,  codes  of  procedure  have  been  adopted  providing 
for  the  administration  of  le^  and  equitable  remedies  by  the  same 
tribunal,  and  in  various  other  wiys  abolishing  the  distinctions  between 
law  and  equity.  Where  this  has  been  done,  the  accepted  doctrine 
is  that  parol  testimony  is  admissible  in  law  to  tite  same  extent  that 
it  is  in  equity.'* 

20.  Direct  and  Circumstantial  Evidence. — In  view  of  the  obvioua 
fact  that  the  real  character  of  a  transaction  may  as  often  be  gathered 
from  tiie  nature  and  character  of  the  circumstances  as  from  the 
express  declarations  of  the  parties,  circumstantial  evidence  is  gener- 
ally assumed  to  be  admissible  for  the  purpose  of  showing  the  mortgage 
quali^  of  an  absolute  deed,  though  frequently  its  admissibility  is 
formally  announced.'*  Indeed,  the  eztteme  theory  has  been  pro- 
pounded that  only  oiloumrtantial  ovidenoe  is  competent  for  the  pui^ 

9.  Habbard  v.  Cheney,  76  Kan.  222,  7  A.  S.  B.  802, 1  URJL  79. 

91  Pae.  793,  123  A.  S.  R.  129;  Dry-  Notes:  15  Am.  Dec. 47;  L.BJl.1916B 

den  V.  Hanway,  31  Hd.  264,  100  Am.  77;  U  Ann.  Cas.  313;  IS  Eng.  Rul. 

Dec.  61.  Cas.  15. 

Note:  Ii.R.AJfil6B  13fi.  13.  Note:  L.R.A.1916B  77. 

10.  KcKibben  v.  DilU,  138  Ky.  684,  14.  Smith  t.  Pflnger,  126  "Wis.  253L 
128  S.  W.  1082,  137  A.  S.  a  408;  105  N.  W.  476,  110  A.  8.  B.  911,  2 
Dickson  T.  Stewart,  71  Neb.  424,  98  L.BJL(N.S.)  783. 

K.  W.  1086, 115  A.  S.  R.  596.  16.  Swart  v.  Service,  21  Wend.  (N. 

Note:  L.B.A19166  145.  T.)  36,  54  Am.  Deo.  311;  Smitli  v 

11.  Note:  L.R.A.1916B  145.  Pfloger,  126  Wis.  253, 106  N.  W.  476, 

12.  Brag?  v.  Masaie,  38  Ala.  89,  79  UO  A.  S.  R.  911,  2  L.B.A.(N.S.)  783. 
Am.  Dee.  82;  Beading  v.  Weeton,  8  Notes:  16  Am.  Dee.  47:  luRJi, 
Coon.  117,  aO  Am.  Dec.  07:  Lindley  v.  1916B  77;  18  Eng.  Rnl.  Gas.  1& 
OnamSky,  60  JI.  J.  L.  636, 16  Atl.  379.  16.  Note:  LJft.A1916B  281. 
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pose  of  converting  into  a  mortgage  an  instrument  of  transfer  that  is 
absolute  in  form.''  Furthermore,  the  authorities  are  not  harmonious 
with  regard  to  the  question  Whether  a  specific  agreement  as  to  the 
reconveyance  of  the  property  can  be  proved  by  oral  evidence,  the 
view  sometimes  prevailing  that  such  an  agreement  cannot  be  so 
proved."  But  the  admissibility  of  direct  testimony  has  been  so  fre- 
quently affirmed  in  explicit  terms  or  taken  for  granted  that  the  matter 
is  now  beyond  dispute,  so  far  as  the  majority  of  jurisdictions  are 
concerned.  And  so  it  is  well  settled  that  whatever  was  said  by  one 
or  both  of  the  parties  to  the  transaction  while  its  terms  were  under 
consideration  or  at  the  time  of  the  execution  of  the  Instrument  or 
afterwards  is  admissible  for  the  purpose  of  showing  its  actual  nature.** 
21.  Admissibility  of  Parol  Evidence  as  against  or  in  Favor  of 
Third  Persons. — Parol  testimony  is  admissible  to  show  a  conveyance 
in  form  absolute  or  on  condition  to  be  a  mortgage,  not  only  as  between 
the  parties  and  their  successors  but  also  as  against  one  who  derived 
his  title  from  the  grantee  without  paying  any  valuable  consideration 
therefor,*^  or  who  purchased  with  notice  of  the  actual  character  of 
the  conveyance.*  On  the  other  hand,  such  evidence  is  not  compe- 
tent for  the  purpose  of  qualifying  the  ri^ts  of  one  who  acquired 
the  title  of  the  transferee  for  a  valuahlei  consideration,  and  without 
notice  that  the  property  had  been  conveyed  by  way  of  security,* 
This  doctrine  is  a  necessary  deduction  from  the  broad  principle  under 
which  bona  fide  purchasers  are  entitled  to  be  protected  against  secret 
equities  affecting  the  title  of  property  conv^ed  to  them,  and  is  also 
referable  to  the  consideration  that  a  secret  agreement  for  redemption 
is  repugnant  to  the  object  and  spirit  of  the  registry  laws,*  In  this 
connection  it  is  important  to  note  that  retention  of  possession  by  the 
grantor  after  the  execution  of  the  conveyance  will  suffice  to  charge 
subsequent  purchasers  or  incumbrancers  with  notice  of  his  rights  as 
mortgagor,  although  in  some  cases  his  conduct  may  have  been  such 
as  to  estop  him  from  relying  on  that  fact.*  It  has  frequently  been 
held,  or  taken  for  granted,  that  a  creditor  of  the  transferor  is  entitled, 
in  a  controversy  with  the  bwsferee  or  a  pwson  daiming  under  him, 
to  introduce  parol  evidence  for  the  purpose  of  showing  that  the  actual 
transaction  was  a  mortgage.*   And  it  has  also  been  laid  down  that 

17.  Note:  L.B.A.ldl6B  271.  2.  Morgan  v.  Shiun,  IS  Wall.  105, 

18.  Note:  L.BA.igi6B  273  et  seq.    21  U.  S.  (L.  ed.)  87;  Breanx  v.  Royer, 

19.  Massey  v.  Bates,  66  Vt  449,  27  129  La.  894,  67  So.  164,  38  L.R.A. 
Atl.  167,  21  L.R.A.  516.  (N.S.)   982  and  note;  Campbell  t. 

Note:  L.R.A.1916B  271,  274.  Lowe,  9  Md.  500,  66  Am.  Dec  330. 

20.  Note:  L.R.A.1916B  584.  Note:  L.R,A.1916B  685. 

1.  Hall  V.  Savill,  3  G.  Greene  (la.)  3.  Note:  L.R.A.1916B  585. 
37,  54  Am.  Dec  485;  Breanx  v.  Royer,  4.  Note:  L.R.A.1916B  586. 
129  La.  894,  57  So.  164,  38  IiwB.A.     6.  De  Wolf  v.  Strader,  26  lU.  236, 

(N.S.)  982  and  note.  79  Axd.  Dee.  371. 

Note:  LJI.AJ916B  584.  Note:  LJt^l9ieB  £87. 
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such  evidence  is  admiflsible  on  behalf  of  a  stranger,  although  it  is 
offered  in  an  action  at  law,*  though  there  is  dissent  from  this  proper 
sticKL' 

Rdevancjf  and  Probative  VtJu6  of  Partumlar  SpeeUt  of  Evidence 

22.  In  General. — Evidoioe  is  relevant  and  of  probative  value  on 
the  issues  of  mortgage  or  no  mortgage  to  the  ratent  that  it  tends  to 
prove  the  conveyance  in  question  was  or  was  not  to  secure  the  per- 
formance of  an  obligation.  This  logically  follows  from  the  axiom 
heretofore  frequently  adverted  to  that  an  instrument  of  conveyance 
cannot  operate  as  a  mortgage  unless  intended  as  security.'  It  is 
therefore  manifest  that  the  competency  of  particular  evidence  must 
depend  in  large  measure  on  the  circumstances  of  the  case.  In  this 
view  evidence  relating  to  almost  every  conceivable  state  of  facts  legiti- 
mately illustrative  of  a  transaction  of  conveyance  has  been  held  com- 
petent,* such  as  the  comparative  intelligence  of  the  parties;^*  the 
relation  existing  between  them,  whether  family,  business  or  social ; 
and  a  variety  of  other  circumstances  too  numerous  to  mention.*' 
There  are  certain  elements,  however,  that  are  frequently  of  deter- 
mining weight  where  the  character  of  a  conveyance  as  a  mortgage 
is  in  question;  and  while,  generally  speaking,  no  one  of  them  will  of 
itself  and  without  support  warrant  the*  inference  that  a  deed  absolute 
is  a  mortgage,  the  concurrence  of  two  or  more  of  them  may  accom- 
plish that  result.  It  has  therefore  been  thought  necessary  to  give 
them  detailed  attention  in  the  succeeding  paragraphs. 

23.  Preliminary  K^otiatioiis. — The  circumstance  that  the  nego- 
tiations which  preceded  the  execution  of  a  conveyance  began  with 
a  proposition  that  tiie  grantee  should  lend  money  to  the  grantor  or 
undertake  some  onerous  obligations  for  his  ben^t,  on  the  security 
of  the  property  which  was  ultimately  conveyed,  is  conceded  to  be  an 
element  which  tends  to  show  that  the  transaction  as  consummated  was 
a  mortgage.*'  An  acceptance  of  such  a  proposition  by  the  grantor 
and  a  prosecution  of  the  negotiation  by  the  parties  for  an  appreciable 
period  on  the  suppOEotion  that  the  contaract,  when  executed,  was  to 
be  one  of  lending  and  borrowing  obviously  in  any  event  give  rise  to 
a  like  inference  and  are  apparently  sometimes  held,  though  this  prop- 
osition 18  not  supported  by  the  weight  of  authority  **  sufficient  to 

6.  Kote:  L.BA.1916B  687.  11.  De  Bartlstt  ▼.  D«  Wilson,  62 

7.  Reading  v.  Weston,  8  Conn.  117,  Fla.  497,  42  6a  189,  U  Axm.  Caa. 
20  Am.  Dee.  97.  311. 

8.  See  supra,  par.  7;  intra,  par.  68.     Note:  LJK.A.191ffB  473  et  seq. 

9.  Wileox  T.  Horns,  6  N.  C.  116,  3     IS.  Note:  L.R.Aa916B  478  et  leq. 
Am.  Dee.  67a  13.  Eiland  t.  Badfoxd,  7  Ala.  724, 

Notes:  84  Am.  Dse.  408;  LJt.A.  42  Am.  Dee.  610. 
1916B  283  et  b«i.  Note:  L.B.AJ916B  300. 

10.  Note:  L.BjL1916B  466.  14.  Note:  LJtAa916B  301 
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raise  a  prima  facie  presumption  that  the  tranaaction,  as  Bnally  con- 
summated, was  a  mortgage.**  A  continuation  of  iMgotiationa  until 
the  time  of  drafting  the  conveyance  on  the  same  supposition  aerres 
to  strengthen  the  inference  or  presumption,  as  the  case  may  be,  aris- 
ing from  the  original  prosecution  of  negotiation  on  that  supposition, 
though  in  the  nature  of  things  it  cannot  be  conclusive,  as  there  is 
always  a  locus  poenitentiae  until  the  conveyance  has  been  actually 
executed.  However,  actual  preparation  and  execution  of  the  convey- 
ance in  pursuance  of  a  definitive  arrangement  embodying  the  result 
of  negotiations  so  begun  and  continued  are  virtually  conclusive  that 
the  transaction,  as  finally  consummated,  was  a  mortgage,  the  failure 
of  the  grantor  to  execute  a  mortgage  being  frequency  explained  by 
some  such  reason  as  the  desire  of  the  grantee  to  avoid  the  expense 
of  foreclosure  proceedings.^'  Evidence  that  the  grantee  refused  a 
proposition  for  a  loan  is  of  course  relevant  to  show  that  a  convey- 
ance was  not  intended  as  a  mortgage,  though  it  is  not  conclusive  of 
that  fact;  and  testimony  to  the  effect  that  the  grantor  opened  the 
transaction  by  proposing  a  sale  of  the  property  in  question  tends  to 
stamp  the  conveyance  as  a  sale; "  though  this  last  factor  is  appar- 
ently not  of  great  weight  if  it  is  not  shown  that  he  offered  to  sell 
for  the  amount  that  he  actually  received.'*  However,  if  the  proposal 
was  accepted,  and  subsequent  negotiations  proceeded  on  the  footing 
so  established,  tiie  conveyance  will  be  construed  to  be  such  unless 
there  is  afiinnative  evidence  of  a  change  of  intention  by  the  parties. 
The  fact  that  the  grantee  refused  to  buy  points,  more  or  less  deciaivdy 
according  to  the  persistency  of  the  refusal,  to  the  conclusion  that 
a  mortgage  was  effected  and  not  a  sale." 

24.  Statements  of  Parties  at  and  after  Execution  of  Conveyancew-^ 
Declarations  made  by  the  parties  on  the  occasion  of  the  locution 
of  a  conveyance,  while  relevant,  have  little  probative  value  on  the 
issue  of  mortgage  or  no  mortgage.  They  should  be  received  with 
great  caution.  However,  the  fact  that,  at  the  time  wh^n  the  instru- 
ment of  transfer  was  executed,  nothing  was  said  by  the  parties  which 
indicated  that  they  intended  it  to  operate  as  a  mortgage  has  some- 
times been  adverted  to  as  one  of  the  reasons  for  treating  the  transfer 
as  absolute.  And,  on  the  other  hand,  the  omisfion  to  refer  to  a  cer- 
tain detail  which  is  ordinarily  to  be  considered  in  a  case  where  the 
transfer  is  absolute  tends  to  show  that  the  transaction  was  a  mort- 
gage. While  admissible,*  utterances  of  the  parties  to  a  conveyance 
subsequent  to  its  execution  are  very  generally  deemed  of  littie  weight 

16.  Moris  v.  Nixrai,  1  How.  118, 11  18.  Russell  t.  Bontfaud,  12  How. 

V,  B.  (L.  ed.)  69.  139, 13  U.  S.  (L.  ed.)  9^. 

Note:  LJLAJOieB  303.  19-  Note:  LJt.A.1916B  314  at  nq. 

16.  Note:  L.B.A.19166  304  at  aeq.  ».  Note;  L.B.Aa»16B  322. 

17.  Note:  L.B.A.1916B  300  at  aaq.,  1.  Hnbbard  v.  Ghtn^  76  Kaa.  228, 


814. 


91  Pac.  703, 128  A.  S.  B.  129. 
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in  'determining  its  character  as  a  mortgage.  Indeed,  the  podtion  has 
been  taken  that  evidence  thereof  can  never  be  sufficient  of  itself  to 
warrant  the  conclusion  that  an  absolute  conveyance  was  intended  as 
a  mortgage.  However,  the  better  doctrine,  on  both  reason  and  author- 
ity, seems  to  support  the  view  that  such  evidence  may  of  itself  be 
sufficient  for  that  purpose  if  it  proceeds  from  a  trustworthy  source 
and  is  unambiguous  in  its  import It  is  important  to  note  here  that 
as  the  ultimate  and  essentia!  point  to  be  determined  in  every  case 
in  which  it  is  sought  to  convert  an  absolute  instrument  of  transfer 
into  a  mortgage  is  the  intention  of  Uie  parties  at  the  time  when  the 
instrument  was  executed,*  their  subsequent  statements  are  relevant 
evidence  only  in  so  far  as  they  ^  have  a  bearing  on  that  int«ition* 
Forthermore,  in  order  that  evidence  of  this  description  may  be  treated 
as  one  of  the  probative  elements  in  a  given  case,  it  is  manifest,  in 
tiie  first  place,  that  the  statement  to  which  it  relates  must  be  of  such 
8  tenor  as  to  show  that  the  party  who  made  it  regarded  the  trans- 
action as  being  one  of  tiie  character  alleged,  that  i^  to  say,  the  w(Hrd8 
relied  on  must  also  be  sufficiently  precise  in  meaning  to  wurant  a 
definite  infecwioe  with  respect  to  the  view  of  th*  person  who  used 
them  • 

25.  Pre-existing  Obligation.— -In  a  considerable  number  of  cases 
the*fact  that  the  relationship  of  debtor  and  creditor  subsisted  between 
the  transferor  and  transferee  before  the  time  whw  the  instrument 
of  toansfer  was  executed  and  atill  subsisted  at  the  time  oi  its  execu- 
tion has  been  adverted  to  as  an  element,  tending  to  show  that  the 
{wtrties  intended  to  create  a  mortgage.*  While  it  seems  clear  that,  in 
the  final  analysis,  this  element  is  relevant  only  in  so  far  as  it  bears 
on  the  essential  question  to  be  determined,  whether  the  relationdliip 
continued  after  the  execution  of  the  contract,  the  broad  rule  has  been 
formulated  that,  where  the  relation  of  debtor  and  creditor,  or,  of 
mortgagor  and  mortgagee,  exists,  and  conveyances  are  made,  or  prop^ 
«rty  is  delivered  by  the  debtor  to  the  creditor,  the  legal  presumption 
is  that  the  relation  continues,  and  that  the  transfers  were  made  as 
farther  security  for  the  debt.'  That  there  is  considerable  authority 
for  the  doctrine  so  laid  down,  in  so  far  as  it  applies  to  conveyances 
by  martf^jOf^oK  to  mortgagees,  will  be  shown  in  another  part  of  this 
Ireatise.*  But,' as  thus  applied,  the  doctrine  is  plainly  referable  to 
peculiar  relationship  of  the  parties,  and  is  a  natural,  if  not  an 
inevitable^  oonseqnenoe  of  the  attitude  of  the  ooorta  with  regard  to 

2.  Note:  LRXlSieB  329  at  saq.     De  Wolf  v.  Strader,  36  HL  286,  79 


6.  Eiland  v.  Radfoid,  7  Ate.  724,  48     7.  Note:  L.B.A.19ieB  36C 
Am.  Dee.  610;  Tamipseed  v.  Cmuuiu;-     8.  See  infra,  par.  I82» 
-ham,  16  Ala.  SOI,  08  Am.  Dea.  IM; 
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contracts  for  the  sale  of  the  equity  of  redemptioii.  Some  furthu. 
discussion  would  seem  to  be  required  before  it  can  be  accepted  a» 
settled  law  in  cases  where  no  antecedent  relationship  of  mortgagor 
and  mortgagee  is  involved.  Furthermore,  support  is  found  for 
doctrine  tiiat.  where  the  consideration  of  a  deed  was  a  pre-existing 
debt,  the  prima  facie  inference  is  that  the  debt  was  extinguished  on 
the  fflcecution  of  the  deed.  And  according  to  another  view  taken  hy 
some  courts,  the  pre-existing  relationship  of  debtor  does  not  raise 
any  presumption  eitbw  for  or  against  the  theory  that  the  transaction 
was  a  mortgage 

26.  Subsequent  Obligation;  Personal  Liability  of  Obligor. — ^The 
preponderance  of  authority  supports  the  view  that  a  oonveyanoe  is 
conclusively  presumed  to  be  a  mortgage  whenever  the  transaction 
of  which  it  is  a  part  operated  to  create  or  continue  as  between  the 
parties  the  relation  of  obligor  and  obligee,  this  doctrine  being  founded 
apparently  on  tiie  fundamental  conception  frequently  adverted  to 
that  an  instrument  must  be  held  a  mortgage,  irrespective  of  its  form^ 
if  givMi  to  secure  the  performance  of  an  obligation.^*  There  are, 
however,  expreasioDs  to  the  contrary  which  import  more  or  lees  dis- 
tinctly that  the  subustence  of  an  indebtedness  poflseases  no  higher 
probative  value  than  that  of  an  element  which  points  very  strongly 
to  the  inference  that  the  transaction  was  a  mortgage.^^  And  that 
view  has  been  explifdtiy  adopted.'*  As  a  conveyance  eoonot  operate 
OS  a  mortgage  unless  given  to  secure  the  performance  of  an  oblige^ 
tion,^  evidence  of  the  nonexistence  of  any  obligation  from  the  party 
by  or  at  whose  instance  the  conveyance  was  made  to  the  grantee  is 
conclusive  that  the  conveyance  is  not  a  mortgage.^*  Where  the 
doctrine  prevails  that  personal  liabiUty  of  the  obligor  to  the  grantee 
is  an  essential  element  of  a  mortgage,'*  the  absence  of  such  liability 
is  of  course  decisive  that  the  conveyance  cannot  operate  as  a  mort- 
gage.^'  Where  a  contrary  doctrine  obtains,  the  absence  of  such 
liability  is  not  decisive,  but  is  merely  a  relevant  circumstance  to  be 
considered  in  connection  with  other  facta''  Lack  of  written  evidence 
of  the  personal  liability  of  the  obligor  is  generally  given  weight  as 
manifesting  an  intention  that  the  conveyance  should  not  have  effect 

9.  Note:  L.R.A.1916B  35.7.  13.  See  infra,  par.  68. 

10.  Keithley  v.  Wood,  151  HI.  566,      14.  Note:  L.R.A.1916B  378. 
38  N.  E.  149,  42  A.  S.  R.  266  and  note;      IB.  See  infra,  par.  69. 

Wallace  v.  Smith,  155  Pa.  St.  78,  25  16.  Notes:  L.R.A.1916B  390  ct  soq.; 

AU.  807,  35  A.  S.  R.  868.  18  Eng.  Rol.  Cas.  12  et  seq. 

Notes:  4  A.  8.  R.  708;  L.R.A.1916B  17.  RusseU  v.  Southard,  12  How. 

362  et  Beq.  139,  13  U.  S.  (L.  ed.)  927;  Hogan  v. 

11.  Eiland  v.  Radford,  7  Ala.  724,  Jaqura,  19  N.  J.  Eq.  123,  97  Am.  Dec 
42  Am.  Dec.  610.  644  and  note. 

Note:  L.R.A.1916B  359  et  seq.  Notes:  4  A.  S.  R.  690:  18  Ene.  Rol. 

U  Vote:  LJt.A.1016B  360  et  «eq.     Cas.  12  «t  seq. 
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as  8  moxtgage.*"  But  that  factor  is  unimportant  when  the  property 
is  worl^  much  more  than  the  price  paid  therefor.** 

27.  Adequacy  of  Consideration. — One  of  the  recognized  tests  of  the 
character  of  a  conveyance  on  an  issue  of  mortgage  or  no  mortgage 
is  the  quantitative  relationship  between  the  consideration  for  the  con- 
veyance and  the  actual  value  of  the  property  conveyed.**  Thus,  evi- 
dence to  the  effect  that  the  actual  value  of  the  property  greatly 
exceeded  that  of  Hho  consideration,  it  is  universally  conceded,  ten^ 
to  show  the  transaction  a  mortgage  and  not  a  sale,'  the  disparity 
being  sufficient  to  have  this  tendency  when  tiie  ratio  of  value  is  two- 
to  one,  or  even  less,  and  being  insufficient  when  such  as  to  indicate- 
merely  that  the  grantor  obtained  a  good  bargain  •  However,  evi- 
dence of  this  character  cannot,  of  itself  and  independently  of  other 
evidence,  be  decisive.  Its  probative  value  is  merely  that  of  a  corrobo- 
rative circumstance  of  great  weight.*  In  this  connection  it  is  impor- 
tant to  note  that  where  it  is  allied  not  only  that  tike  transacti(m 
was  a  mortgage,  but  that  it  was  tainted  with  fraud,  proof  of  the 
latter  allegation  by  testimony  showing  groas  inadequacy  of  price, 
while  sufficient  to  entitle  the  transferor  to  relief  from  the  transfer,* 
does  not  of  itself  show  the  b^saction  to  have  been  a  mortgage. 
That  question  must  be  determined  with  reference  to  all  the  evidence 
adduced,  including,  of  course,  that  relating  to  the  inadequacy  of 
price.*  Evidence  from  which  it  cq}pears  that  the  consideration  was 
^proximately  equal  to  the  value  of  the  property  has  weight  as  show* 
ing  the  transaction  a  sale,  this  rule  being  referable  to  the  considera> 
tion  that  no  one  would  lend  on  a  mortgage  the  full  value  of  the 
estate  mortgaged.*   However,  testimony  lowing  that  tite  considwar 

18.  Conway  v.  Alexander,  7  Cranch  Smith,  135  Pa.  St.  78,  25  Atl.  807,  35 
218,  3  U.  S.  (L.  ed.)  321;  Gooaman  v.  A.  S.  R.  868;  Graham  v.  Stevens,  34 
Otieraon,  12  Rev.  Rep.  82,  2  Qall  ft  B.  Vt.  166,  80  Am.  Dec.  675. 

274,  18  En^.  Ral.  Cas.  6  and  cote.  Notoa:  34  Am.  Dee.  403  ;  4  A.  8-  B, 

Notes:  17  Am.  Dee.  306;  L.R.A.  699 ;  UB^.1916B  396  et  seq. ;  18  £iig. 

1916B  392  et  Beq.;  18  Eng.  Ral.  Cas.  4.  Rul.  Cas.  12. 

19.  Note:  20  Ann.  Cas.  1200.  2.  Note:  L.R.A.1916B  402. 

80.  Ferxis  v.  Wilcox,  61  Mich.  105,     3.  Note:  L.R.A.1916B  899  et  Mq.: 
16  N.  W.  252,  47  Am.  Rep.  651;  20  Ann.  Cas.  im 
Schmidt  v.  Barclay,  161  Mich.  1,  125     4.  See  Fkadd  and  Dmota,  voL  ISL 
N.  W.  729,  20  Ann.  Cas.  1194.  442  et  seq. 

Note:  L.R.A.1916B  396.  6.  Note:  L.B.A.1916B  403. 

1.  RnsseQ  v.  Southard,  12  How.  139,  6.  Coyle  t.  Davis,  116  U.  8.  108, 
13  U.  S.  (L.  ed.)  927;  Biland  v.  Had-  6  S.  Ct.  314,  29  U.  8.  (L.  ed.)  583; 
ford,  7  Ala.  724,  42  Am.  Dec.  610;  Chase's  Case,  1  Bland  (Md.)  206,  17 
Tnrnipseed  v.  Cnnningham,  10  Ala.  Am.  Dee.  277;  Kin^  t.  Kincey,  36  N. 
501,  50  Am.  Dec.  190;  Glass  Hier-  C.  187,  36  Am.  Dec  40;  Bennet  v. 
onymus,  125  Ala.  140,  28  So.  71,  82  Holt,  2  Texg.  (Tenn.)  6,  24  Am.  Dee. 
A.  S.  R.  225;  Schmidt  v.  Barolay,  161  455. 

Mich.  1,  125  N.  W.  729,  20  Ann.  Cas.     Notes:  4  A.  8.  R.  699;  L.RA.1916B 
1194  and  note;  Wilcox  v.  Morris,  6  406;  20  Ann.  Cas.  1200. 
N.  C.  116,  3  Am.  Dee.  678;  Wallace  t. 
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"Aon  for  the  property  greatly  exceeded  the  value  thereof  haa  been 
regarded, \under  the  drcumstances,  as  pointing  to  the  inference  that 
^6  transaction  was  a  mortgage,  and  that  for  tJie  repayment  of  the 
excess  the  personal  security  of  the  transferor  was  relied  on.' 

28.  Conduct  of  Parties  with  Respect  to  Property. — ^The  expres- 
sion of  Lord  St.  Leonards,  "Tell  me  what  yoti  have  done  under  a 
deed,  and  I  will  tell  you  what  the  deed  means,"  finds  frequent  appli- 
cation where  the  question  is  raised  whether  or  not  a  given  deed  is 
a  mortgage.^  Thus,  the  circmnatanoe  that,  after  the  execution  of  the 
instrum«Lt  of  transfery  the  person  by  whom  or  at  whose  request  it 
was  executed  continued  in  possession  of  the  property  conveyed  is  held 
by  all  the  authorities  to  be  an  indicium  of  a^  intention  to  u'eate  a 
mortgage.*  The  wd^t  of  this  circumstance  may  be  enhanced  by 
showing  that  the  poss^ion  was  attended  by  one  or  more  of  the 
various  incidents  which  are  nonnally  characteristic  of  and  associated 
with  owner^ip,  or  it  may  be  diminished  by  proof  that  the  trans- 
feror's exercifle  of  control  was  referable  to  some  other  cause  than  that 
the  toansBction  was  a  mortgage.  Periodical  payments  «f  moaey  by 
a  .grantor  in  possession  to  the  grantee  may  lead  to  the  inference  that 
the  conveyance  either  was  or  was  not  a  mortgage  dependent  on  whether 
they  were  regavded  as  interest  or  rent.^^  The  eatery  to  which  they 
belong  is  Sl^  question  to  be  determined  with  reference  to  the  particular 
circumstances  of  each  case.  That  they  were  equal  or  ^proximately 
equal  to  the  current  rate  of  interest  in  the  given  locality  on  the  sum 
received  by  the  transferor  from  the  transferee  is  regarded  as  tendinis 
atron^y  to  show  that  they  were  actually  made  as  interest,  and  not 
as  compensation  for  the  use  and  occupation  of  the  property.^'  But 
to  treat  this  equality  or  approximate  equality  as  conclusive  evidence 
of  the  character  of  the  transaction  as  a  mortgage  would  obviously  be 
unwarranted,  for  it  is  apparent  that  on  the  avera^  the  rent  of  prop- 
erty tends  to  correspond  with  the  rate  of  interest  which  is  obtainable 
by  bargain  or  fixed  by  statute.  A  more  decisive  factor  is  that  the 
periodical  payments,  as  stipulated  or  actually  made,  were  appreciably 
le^s  than  tiie  amounts  which  would  have  been  paid  under  a  contract 
of  tenancy."  The  circumstance  that  the  transferee  took  and  retained 
poeBeasion  of  the  given  property  after  the  instrument  of  transfer  was 

7.  Note:  L.R.A.1916B  411.  10.  Note:  L.RJi..l916B  415  et  seq. 

8.  Note:  L.R.A.1916B  412,  441  et  11.  Palmer  v.  Albuquerque,  19  N. 
8«q.  M.  2SS,  143  Pae.  929,  LJi.A.1915A 

9.  Tumipseed  v.  Cunningham,  16  1106. 

Ala.  501,  60  Am.  Dec.  190;  Wallace  v.  Note:  L.R.A.1916B  438  et  seq. 

Smith,  155  Pa.  St.  78,  25  AtL  807,  35  12.  Tiiznipaeed  v.  Otmninghftioi,  IS 

A.  S.  B.  888;  Wiioox  v.  Morrif^  5  Ala.  501, 50  Am.  Dee.  190. 

K.  G.  U&  3  Am.  Dec  678.  13.  NoU:  T..B  A  191«B  m 
Note:  tLBJL1916B  413  et  aeq. 
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executed  points  to  the  inference  that  a  sale  waa  intended.'*  This 
inference  may  be  corroborated  by  testimony  that  possession  was  accom- 
paoied  by  acts  of  ownership,**  or  it  may  be  repelled  by  testimony 
explaining  the  posBeaaion  on  other  grounds  than  that  of  ownership.** 

IV.  DsBDS  Absolute,  oji  Condition,  and  of  Trust 

Absolute  Deed 

■  29.  Statement  of  Rule. — From  the  controlling  principle  thai  a 
conveyance  is  a  mortgage  irreepectave  of  its  form,  if  designed  to 
secure  the  performance  of  an  obligation,*'  it  results  that  a  deed, 
though  absolute  in  form  and  unqualified  by  any  accompanying  agree- 
ment for  a  reconveyance  of  the  property  or  a  defeasance,  must  be 
construed  to  be  a  mortgage  subject  to  redemption  where  it  is  made 
manifest  from  a  consideration  of  all  surrounding  facts  and  circum- 
stances that  the  parties  thereto  intended  the  conveyance  to  operate 
by  way  of  securi^  and  in  no  other  mode.  This  rule  finds  frequent 
enunciation  and  application.**  Thus,  a  sale  and  conveyance  of  land 
by  a  trustee  in  a  trust  deed  to  the  creditor  for  the  payment  of  the 
debt,  with  an  agreement  with  the  debtor  that  such  sale  and  convey- 
ance shall  be  void  if  the'  debt  is  paid  within  a  certain  time,  must  be 

14.  Chase's  Case,  1  Bland  (Md.)  Kellv,  32  Md.  421.  3  Am.  Rep.  149^ 
206,  17  Am.  Dee.  277;  Beonet  v.  Holt,  SUte  Bank  v.  Mathews,  45  Neb.  669^ 

2  Ywg.  (Tenn.)  6,  24  Am.  Dec  456.  63  N.  W.  930,  60  A.  S.  R.  565;  Dim- 
Note;  18  Eng.  Rul.  Caa.  12.  ham  v.  Dey,  15  Johns.  (N.  Y.)  555,  8 

15.  Note:  L.R.A.1916B  426.  Am.  Dec.  282;  Bork  v.  Martin,  132 

16.  Wilcox  v.  MorriB,  6  N.  C.  116,  N.  Y.  280,  30  N.  E.  584,  28  A.  S.  R. 

3  Am.  Dec.  678.  570;  Hooser  t.  Lament,  66  Pa.  St.  311, 
Note:  UB.Aa916B  434.  93  Am.  Dec.  755  and  note;  Wallace  v. 

17.  See  supra,  par.  7.  Smith,  155  Pa.  St.  78,  25  Atl.  807, 

18.  Hu^es  T.  Edwards,  9  Wheat.  35  A.  S.  R.  868;  Nichol8  v.  Reynolds, 
489,  6  U.  S.  (L.  ed.)  142;  Morris  v.  1  R.  I.  3D,  36  Aih.  Dec.  238;  Peek  t. 
Nixon,  1  How.  118,  11  U.  8.  (L.  ed.)  Oinud  Fire,  etc.,  Co.,  16  Utah  121,  61 
69;  Babooek  v.  Wyman,  19  How.  289,  Pac.  255,  67  A.  S.  R.  600;  Bigelow  v. 
15  U.  S.  (U  ed.)  644;  Pengh  v.  Davia,  Tophff,  25  Vt.  273,  60  Am.  Dec  964; 
96  U.  S.  332,  24  0.  S.  (L.  ed.)  775;  Snyder  v.  Parker,  19  Wash.  276,  53 
Jackson  v.  Lawrence,  117  U.  S.  679,  6  Pac  59,  67  A.  S.  R.  736;  Plummeor  v. 
8.  a.  916,  29  U.  S.  (L.  ed.)  1034;  Use,  41  Wash.  5,  82  Pac.  1009,  111  A. 
Moore  v.  Madden,  7  Ark.  830,  46  Am.  S.  R.  997,  2  L.R.A.(N.S.)  627;  Klinck 
Dec.  298;  Stnrdivant  v.  McCorley,  83  v.  Price,  4  W.  Va.  4,  6  Am.  Rep.  268; 
Ark.  278,  103  S.  W.  732,  11  L.RJi..  McFarlane  v.  Louden,  99  Wis.  620,  76 
(N.S.)  825;  Passer  v.  Thompson,  132  N.  W.  394,  67  A.  S.  R.  883. 

Ga.  280,  64  S.  E.  75,  22  L.R.A.(N£.)  Notee:  4  A.  S.  R.  707  ;  9  A.  S.  R. 

671;  Hall  v.  Savill,  3,G.  Greene  (la.)  192;  18  A.  S.  R.  802;  31  A.  S.  R.  266; 

37,  54  Am.  Dec.  485;  McElroy  v.  AD-  L.R.A.1916B  573;  18  Eng.  Rul.  Cas. 

free,  131  la.  112,  108  N!  W.  116,  117  24.    See  FRAimtTLENT  Convbyancbs, 

A.  S.  R.  412;  Hubbard  v.  Cheney,  76  vol  12,  pp.  483,  581  et  seq.,  as  to  the 

Kan.  222,  91  Pao.  793,  123  A.  S.  operation  of  a  deed  absolute,  intended 

129;  Wadiingtmi  Fin  Ins.  Co.  v.  as  a  mov^gaga,  in  ^ild  of  ereditori. 
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treated  in  equity  as  a  mortgage  and  merely  as  security  for  the  debt, 
and  not  as  an  absolute  sale  and  conveyance.**   And  where  one  who 

having  bought  property  with  money  borrowed  from  another  conveys 
it  to  such  other  by  deed  absolute  on  the  understanding  that  it  is  to 
be  held  as  security  only,  the  deed  can  have  operation  only  as  a 
mortgage.**  And  especially  is  this  true  where  the  grantee  in  a  deed 
absolute  in  form  executes  a  writing  in  the  nature  of  a  defeasance.^ 
Of  course,  when  a  deed  absolute  is  established  to  have  been  intended 
as  a  security,  it  possesses  all  the  incidents  of  a  mortgage,'  and  accord- 
ingly, it  is  subject  to  foreclosure.'  It  has  been  intimated,  howevor, 
that  the  grantor  in  such  a  deed,  though  entitled  to  redeem,  may  not 
have  all  the  other  rights  of  a  mortgagor,  as  for  Instance  the  right 
of  possession  of  the  premises,  at  least  where  there  was  no  defeasance 
or  writing  to  show  that  the  deed  was  intended  as  a  mortgage.*  How- 
ever,  there  is  a  conflict  of  authority  on  the  question  whether  it  vests 
legal  tiUe  in  the  grantee  or  mortgagee,  some  courts  holding  that  it 
does  so  even  in  jurisdictions  wherein  an  ordinary  mortgage  does  not 
have  that  effect,*  while  other  courts  rule  that  in  such  jurisdictions 
the  legal  title  remains  in  the  mortgagor.*  The  rule  has  been  laid 
down  that  the  courts  of  one  state  have  no  power  to  declare  an  instru- 
ment in  form  an  absolute  deed  to  land  in  another  state  to  be  in 
fact  a  mortgage.' 

30.  Effect  of  I«pBe  of  Time. — Since  it  is  only  on  principles  of 
equity  that  a  deed  absolute  on  its  face  may  be  declared  to  be  a  mort- 
gage, it  is  held  by  the  weight  of  authority  that  the  equitable  rules 
«8  to  laches  and  stale  demands  are  applicable  to  a  suit  to  secure  such 
relief,  this  doctrine  being  based  on  the  maxim  that  equity  aids  the 
vigilant,  not  the  slothful,  and  on  the  consideration  that  evidence 
produced  a  considerable  lapse  of  time  after  the  execution  of  a  deed 
cannot  generally  be  complete  and  reliable  enough  to  justify  the  court 
in  acting.*  There  is,  of  course,  no  fixed  rule  by  which  to  determine 
whan  laohes  will  constitute  a  defense,  bat  each  ease,  when  it  arises, 

W.  Thacker  v,  Morris,  52  W.  Va.  110  N.  W.  318,  124  A.  8.  E.  863. 

220,  43  S.  E.  141,  94  A.  S.  R.  928.  Notes:  11  L.R.A.(N.S.)  209;  L.R.A. 

20.  Campbell    v.    Dearborn,    109  1916B  580. 

Mass.  130,  12  Am.  Rep.  671.  6.  Flynn  v.  Holmes,  145  Mich.  606, 

1.  Ferris  v.  WUcox,  51  Mich.  105,  108  N.  W.  685,  11  L.R.A,(N.S.)  209 
16  N.  W.  252,  47  Am.  Rep.  651.  and  note;  Snyder  v.  Parker,  19  Wash. 

2.  Hooker  v.  Burr,  137  CaL  663,  70  276,  53  Pac.  59,  67  A.  S.  EL  726. 
Pac.  778,  99  A.  S.  B.  17.  Note :  L.R.A.1916B  580. 

Note:  L.R.A.1916B  573.  7.  Lindley  v.  O'Reilly,  50  K.  J.  L. 

3.  Pnsser  v.  Thompson,  132  Ga.  280,  636,  15  Atl.  379,  7  A.  8.  R.  802,  1 
64  S.  E.  75,  22  L.R.A.{N.S.)  571  and  LB.A.  79.  And  see  infra,  par.  77  «t 
note.  And  see  infra,  par.  33.  seq. 

4.  Wetherbee  V.  Oreen,  23  Hioli.  311,  8.  Notes:  L.BJL.m6B  S07: 
7  Am.  Rep.  653.  Caa.  1914B  354. 

5.  UeCagne  t.  EUer,  77  Neb.  531, 
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must  be  determined  according  to  its  own  particular  eiroumstanGOB. 
In  a  few  jurisdictions  it  ia  ruled  that  no  lapse  of  time  short  of  that 

prescribed  by  the  statute  of  limitations  to  cut  off  the  ri^t  of  redemp- 
tion will  bar  the  right  of  the  grantor  in  a  deed,  absolute  in  form 
but  g^ven  as  a  mortgage,  to  have  the  true  nature  of  the  instrument 
declared  and  to  redeem  therefrom,  the  equitable  doctrine  of  laches 
having  no  application  in  the  eyes  of  theee  auth(H'itie6*  However, 
the  statute  limiting  the  time  to  redeem  from  mortgi^es  graerally 
is,  of  course,  applicable  to  the  right  to  have  an  abeqlute  deed  declared 
a  mortgage  and  redeem  therefrom.**  It  has  been  hedd  that  a  grantor 
in  possession  may  defend  his  possession  as  against  the  grantee  on  the 
ground  that  the  deed  was  given  for  security,  though  the  debt  was 
barred,  but  only  on  condition  that  he  acknowledged  the  debt.*' 

31.  Burden  and  Standard  of  Preof  Generally.— The  authorities  are 
tmanimously  agreed  that  the  burden  of  proving  that  an  absolute 
conveyance,  unaccompanied  by  any  written  stipulation  for  reconvey- 
ance,  was  intended  to  opiate  as  a  mortgage  neta  on  the  party  allege 
ing  that  intention.^*  Furthermore,  evidence  is  not  sufficient  to  estab- 
lish such  a  conveyance  to  be  a  mere  mortgage  unless  it  is  clear  and 
unambiguous  **  It  must  be,  according  to  various  statements,  clear 
and  convincing;  clear  and  satisfactory;  **  plain  and  convincing;  *• 
clear,  satisfactory,  and  conclusive; "  or  clear,  unequivocal,  and  con- 
vincing.^* It  will  not  suffice  if  composed  of  loose  and  random  state- 


9.  Leland  v.  Mozriaon,  92  S.  C.  501,  82  N.  £.  592, 120  A.  8.  B.  291;  Joka- 
75  S.  E.  889,  Ann  Gas.  1914B  349  and  son  v.  National  Bank,  65  Wash.  261, 
note.  118  Pae.  21,  L.R.A.1916B  4. 

Note:  L.R.A.1910B  508.  Notea:  31  A.  8.  B.  180;  UELA. 

10.  Notes:  UB.Aa916B  508;  Ann.  19163  193. 

Cas.  1914B  366.  15.  Notes:  31  A.  8.  R.  ISO;  L.ILA. 

11.  Note:  Ann.  Cas.  1914B  356.  1916B  191. 

12.  Deadman  v.  Tantis,  230  lU.  16.  Mafaoney  v.  Boatwiok,  96  CaL' 
'243,  82  N.  E.  592,  120  A.  S.  R.  291;  63,  30  Pa«.  1020,  31  A.  8.  R.  175. 
Schmidt  T.  Bandar,  161  Mieb.  1,  126  Note:  L.R.Aa916B  194. 

K.  W.  729, 20  Ann.  Cm.  1194.  17.  CorMt  t.  Smith,  7  la.  60,  71 

Notes:  31  A.  8.  B.  180;  L.BJL  Am,  Deo.  431;  Ensmizu^  ▼.  Ens- 

1916B  191  «t  aeq.  minger,  75  la.  89,  39  N.  W.  208,  9 

13.  Satterfleld  v.  MeiosM,  36  Fed.  A.  S.  B.  462. 

446,  1  L.B.A.  35;  Falk  v.  WiUram,  Noteit  31  A.  8.  R.  180;  L.B.A. 

120  Cat.  479,  62  Pao.  707,  65  A.  8.  B.  1916B  194. 

184;  Perot  v.  Copper,  17  Colo.  80,  28  18.  Coyle     Davis,  116  XT.  8.  108,  6 

Pao.  391,31  A.  S.  B.  258;  Keithley  v.  8.  Ct.  314,  29  U.  8.  (U  td.)  683; 

Wood,  151  ni.  666,  38  N.  E.  140,  42  Cadman  v.  Peter,  118  V.  8.  73,  6  S. 

A.  8.  R.  265  and  note;  Jasper  v.  Ct.  957,  30  U.  8.  (L.  ed.)  78;  Camp- 

Hazen,  4  N.  D.  1,  58  N.  W.  454,  33  bell  v.  Northwest  Eckington  Imp.  Co., 

IJ.B.A.  58;  Wallace  t.  Smith,  155  Pa.  229  U.  S.  561,  33  8.  Ct  796,  67  U.  8. 

et.  78,  25  Atl.  807,  35  A.  S.  B.  868.  (L.  ed.)  1330. 

Notes:  4  A.  S.  R.  708;  1  UR.A.  Notes:  31  A.  8.  B.  180;  URJL 

240 ;  LJI.A.1916B  192  et  s^.  191(>B  194. 

14.  Deadman     Tantis,  330  lU.  243, 
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inaitBji*  or  of  fnets  and  ciicmostances  of  douUful  import;  **  bu^ 
it  must  be  of  such  a  character  as  not  to  leave  the  nature  of  the 
transaction  in  reasonable  doubt,^  though  there  is  apparently  dissent 
as  to  the  proposition  last  stated.*  The  reason  for  the  exaction  of 
this  high  degree  of  proof  is  not  far  to  seek.  If  a  leas  rigorous  rule 
obtains,  no  man  would  be  safe  in  taldng  a  deed  of  property.  When 
it  had  doubled  or  trebled  in  value  it  would  be  only  necessary  for 
the  grantor  to  bring  witnesses  to  testify  to  an  agreement  that  the 
deed  was  r^arded  as  an  equitable  mortgage,  to  enable  him,  on  pay- 
ment of  the  purchase  price  and  interest,  to  redeeoL* 

32.  Doubtful  Cases. — ^It  would  seem  to  be  a  necessary  deduction 
from  the  general  rule  stated  in  the  preceding  paragraph  that,  whei'e^ 
the  issue  raised'is  simply  whether  the  transaction  contemplated  was 
a  mortgage  or  an  unconditional  transfer,  it  should  be  held  to  be  one 
of  the  latter  description,  if,  on  the  whole  testimony,  its  quality  remains 
doubtful.  For  this  doctrine  there  is  abundant  auHiority,  although 
some  decisions  have  proceeded  on  an  opposite  theory.'  However, 
where  tiie  inferoice  is  excluded  tiiat  an  unconditional  sale  was  in- 
tended, and  to  present  merely  the  que^ion  whether  the  transaction 
was  a  mortgage  or  a  conditional  sale,  the  courts  proceed  on  a  rule 
similar  to  that  wliich  is  controlling  in  cases  wh^  a  written  stipula- 
tion regarding  reconveyance  has  been  made,*  namely,  that  evidence- 
of  a  doubtful  import  should  be  oonstraed  in  favor  of  the  theory  that 
a  mortgage  was  intended.*  And  a  situation  in  whitdi  the  rights  of 
the  parties  are  appropriately  gauged  with  relation  to  this  rule  may 
be  produced  either  by  averments  in  the  pleadings  of  the  party  who 
deniee  that  a  mortgage  was  intended,  or  by  admisBons  in  his  testi- 
mony,' or  by  definite  and  unimpeaehed  testimony  given  by  other 
witiieases.*  As  in  the  cases  which  involve  the  effect  of  a  written 
Btipula;ti<m  legavding  raoonveyance,"  the  rule  here  applied  is  referred 

19.  Corbit  t.  Smith,  7  I&.  60,  71     4.  Note:  LJLA.1916B  303 -et  wq. 
Am.  Dee.  431;  Ensmii^r  v.  Ensnusg-     5.  See  infra,  par.  39. 
er,  76  la.  80,  30  K.  W.  208,  9  A.  S.  R.   '  C.  Tuxnipseed  v.  Cimiiingham,  1& 


20.  Note:  L..R.A.19ieB  196  et  ueq.  28  So.  71,  82  A.  8.  E.  226;  JohoBoa 

1.  SatterfieM  v.  Malone,  36  Fed.  v.  NatioDiU  Bank,  65  Wash.  261,  US 
445,  1  L.R,A.  35;  Mahoney  v.  BosU  Pac  21,  L.RJi..m6B  4:  Smith  v. 
wick,  96  Cal.  53,  30  Pac  1020,  31  A.  S.  Hoflf,  23  N.  D.  37,  136  N.  W.  772, 
R.  176  ana  note;  Winston  v.  Bumell,  Ann.  Gas.  10140  1072. 

44  Kan.  367,  24  Pac  477,  21  A.  S.  R.  Note:  UB.A1016B  304  et  seq.,  242 

289j  Jasper  v.  Hazen,  4  N.  D.  1,  58  et  seq. 

N.  W.  454,  23  L.R.A.  56.  7.  Olan  v.  HieronvmOTis,  125  Ala. 

Note:  L.R.A.1916B  196,  197  et  seq.  140, 28  So.  71,  82  A.  8.  R.  226, 

2.  Schmidt  r.  Barclay,  161  Mich.  1,  Note:  UR.AJ916B  204  et  seq. 
125  N.  W.  726.  20  Ann.  Gas.  1194.  8.  Note:  LJB.AJ016B  30& 

3.  Note:  L.R.A.1916B  105  et  seq.  0.  J9ae  inba,  ptt.  90. 


462. 


Note:  71  Am.  Dec.  438. 


Ala.  501,  50  Am.  Dee.  100  and  nofte; 
OUata  V.  Hkronymons,  125  Ala.  140, 


964 


Digitized  by 


Google 


19  R.  C.  L.  KORTGAGES  |8  33;  34 

1o  the  consideration  that  the  construction  of  the  conto&ct  £^  a  mort-^ 
ga^  will  probably  foe  less  injurious  in  ite  results,  aitd  more  gcinerally 
promotive' of  the  purposes  of  equi^."   In  one  jorisdiction  a  parol 
stipulation  for  a  reconveyance  of  itself  and  without  ftdditional  0vi- 
dence  conclusively  stamps  the  deed  as  a  mortgage,* 

33.  Foreclosure  of  Deed  Absolute. — It  it  generally  held  that  an 
absolute  deed,  where  executed  to  setiuM  a  debtj  may  be  declared  a 
mortgage  in  equity  and  foreclosed  as  such.*  Btit  a  deed  absolute  in 
form  cannot  be  foreclosed  as.  an  equitable  mortgage,  if  void  as  to 
title  for  usury.*  As  to  deeds  which  show  on  ^eir  face  tii&t  they 
were  executed  to  secure  a  debt,  it  has  been  held  ttiat  they  may 
foreclosed  as  equitable  mortgages  notwithstanding-  a  proviaioin  con- 
tained therein  authorizing  a  sale  by  the  grantee,  and  an  aoooonting 
by  him  of  the  proceeds.*  ' 

ComUHtmal  Gonvepame 

34.  Statonent  of  Rale. — Since  an  instrument,  irrespective  of  its 
form,  is  a  mortgage  if  intended  as  security,*  it  follows  that  a  deed 
with  a  provision  for  a  reconveyance  or  a  defeasance  of  the  estate  on 
the  performance  of  certain  conditions,  whether  the  pWViaion  is  made 
in  the  deed  itself  or  in  an  accompanying  instrument,  is  ft  mortgage 
it  intended  to  .secure  the  performance  of  the  conditions  stipulated, 
even  thougii  it  is  in  form  a  conditional  sale  or  conveyance  df  some 
other  character.*  In  this  connection  it  ia  important  to  note  tbiat 
the  deed  and  the  provision  for  reconveyance  do  not  of  UtenoBelveB 
constitute  a  mortgiage  although  the  rule  is  eemetiDleB  iooeely  m  stated. 
On  the  oontntf^,  it  is  absolutely  essetttial  ihiiA  ab  the  iuceptioa  of  the 

tnuuBction  the  deed  be  intended  to  operate  by  way  of  security.' 

I    ■  .  .  . 

10.  Note:  IllLA.lfll6B  206  et  seq.  Oampbell  v.  Deaxbora,  109  MasB.  130, 

1.  Note:  L.E.A.1916B  275.  And  see  12  Am.  Bep.  671;  Palmer 'v.  Alba- 

in£i»,  par.  36,  querque,  19  N.^  M.  285,  142  Pac.  929, 

I  PuMer  V.  Thompson,  132  Ga.  280,  L.R.A.1915A  111)6;  King  v.  Kiheey, 

«4  S.  E.  75,  22  I*Jt.A.(N.S.)  071  and  36  N.     187,  36  Am.  Dec.  40;  Baxter 

note;  State  Bank  v.  Mathews,  46  Neb.  v.  Dear,  24  Tex.  17,  76  Am.  Dee.  89; 

«59,  63  K  W.  930,  50  A-  S.  R.  565..  Plammer  v.  Use,  41  Wash.  5,  82  Pae. 

8.  l{ote:22L.E.A.(N.S.)  572.  1009,  111  A.  S.' B.  997,  2  L.R.A. 

4.  PuiBer  V.  Thompson,  132  Ga.  280,  (N.8.)  627. 

64  S.  £.  75,  22  Ua.A.(K.S.}  571  and  Notes:  35  Am.  Dec.  35S;  59  Am. 

not«.  Dec.  320;  4  A.  S.  It.  699  ;  42  A.  8.  R. 

&  8«  supra,  par.  7.  272. 

8.  CuBBeiu  V.  Heustis,  201  IIL  208,  7.  Conwaj  v.  Alexander,  7  Craneh 

66  N.  E.  283,  94  A.  S.  R.  160;  Harr  218,  3  U.  S.  (L.  cd.)  321;  Horbadi  v. 

bison  V.  Lemon,  3  Blaekf.  (Ind.)  51,  Hill,  U2  U.  .S.  144,  5  S.  Ct.  81,  28  tJ. 

23  Am.  Dec.  376;  McLaughlia  v.  Shep-  S.  fL.  ed.)  670;  Wallace  t,  Johnstone, 

herd,  32  Me.  143,  52  Am.  Dec.  646;  129  tJ.  S.  58,  9  S.  Ct.  243,  32  V.  9. 

Nagent  V.  RUey,  1  Eetc.  (Mass.)  117,  (L.  ed.)  619;  Bogt  v.  Gafisert,  149  U. 

35  Am.  Dec.  355;  Erskine  v.  Town-  S.  17,  13  S.  Ct.  738,  37  V.  8.  (L.  ed.) 

send,  2  Mass.  49^;  3  Am.  Dec  71;  631;  Eiland  V.  Radford,  ?  Ala.  724, 
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Since  the  whole  doctrine  of  treating  a  conditiiHial  eale  as  a  mortgage 
is  the  oreature  of  equity,  it  will  not  be  applied  when  the  parties  have 
unreasonably  sl^t  on  their  tights,  and  its  applicaticoi  would  lead  t» 
injusUoe,  not  equity.* 

35.  Distinction  between  Mortgage  and  Conditional  Sale. — As 
regards  thor  legal  incidents,  there  is  all  the  difference  in  the  world 
between  a  mortgage  and  a  sale  with  a  right  of  r^urchase.  If  the 
contract  is  one  of  the  former  deseriplion,  the  ri^t  of  redemption 
subsists  until  it  has  been  cut  off  by  a  foreclosure  sale.  If  of  the 
latter  description,  there  is  no  right  of  redemption  in  the  transferor 
after  the  expiration  of  the  time  fixed  for  the  payment  of  the  stipup 
lated  prica*  But  in  practice  the  line  of  demarcation  between  the 
two  is  shadowy,  and  it  is  frequently  a  matter  of  great  difficulty  to 
determine  to  which  category  a  given  transaction  belongs.  However^ 
there  is  a  test  generally  accepted  as  decisive,  and  this  is  the  mutuality 
and  reciprocity  of  the  remedies  of  the  parties — that  is  to  say,  if  the 
grantee  enjoys  a  right,  reciprocal  to  that  of  the  grantor  to  demand 
reconveyance,  personally  to  compel  the  latter  to  pay  the  considers^ 
tion  named  in  the  stipulation  for  reconveyance,  the  transaction  is 
a  mortgage;  while  if  he  has  no  sudi  right  to  compel  payment,  the 
transaction  is  a  conditional  sale.**  This  test  is  a  derivation  of  the 
consideration  that  personal  liability  of  the  grantor  is  regarded  either 
aa  the*Bine  qua  non  of  a  mortgage  or  as  a  factor  whose  existence 
or  nonexistence  points  strongly  to  the  fact  that  a  conveyance  is  or 
is  not  a  mortgage.^'  Accordingly,  in  those  jurisdictions  wherein  per- 
sonal liability  is  an  essential  element  of  a  mortgage,  want  of  mutu- 
ality is,  of  oourae,  oonoludve  that  the  transaction  is  a  conditional 


42  Am.  Dec.  610  ;  Reading  v.  Weston, 
7  Conn.  143,  IS  Am.  Dec.  80;  Keith- 
ley  V.  Wood,  151  lU.  566,  38  N.  E. 
149,  42  A.  8.  R.  265;  Carroll  v.  Tom- 
linson,  192  lU.  398,  61  N.  £.  484,  85 
A.  S.  R.  344;  Edrington  v.  Harper,  3 
J.  J.  Marsh.  (Ky.)  353,  20  Am.  Dec. 
145;  Chase's  Case,  1  Bland  (Md.)  206, 
17  Am.  Dee.  277  aaxd  note;  Gaasert  v. 
Bogk,  7  Mont  585,  19  Pac.  281,  1 
L.R.A.  240  and  note;  Sing  v.  Kincey, 
36  N.  C.  1B7,  36  Am.  Dec  40 ;  Strat- 
ton  V.  Sabio,  9  Ohio  28,  34  Am.  Dec. 
418;  Johnson  v.  National  Bank  of 
Commerce,  65  Wash.  261,  118  Fae. 
21,  L.E.A.1916B  4. 

Notes:  34  Am.  Dee.  403;  18  A  S. 
E.  802;  Ann.  Cas.  1914G  1079;  18 
Eng.  Rnl.  Cas.  12. 

8.  Note:  Ann.  Cas.  1914C  1079. 
See  supra,  par,  30,  as  to  the  effect  of 


lapse  of  time  on  the  right  to  have  a 
deed  absolute  deelared  a  mortgage. 

9.  Hogan  v.  Jaqnes,  19  N.  J.  Eq. 
123,  97  Am.  Dec  644. 

Notes:  17  Am.  Dec  300  et  seq.;  4 
A.  S.  B.  699;  L.RA.1916B  131  et 
seq.;  18  Eng.  RnL  Cas.  U.  See  inf ra^ 
par.  296  et  seq.,  and  see  Vkndor  Ain> 
Purchaser. 

10.  Conway  v.  Alexander,  7  Cranch 
218,  3  U.  S.  (L.  ed.)  321;  Slowey  v. 
McM\irray,  27  Mo.  113,  72  Am.  Dec 
251;  Hogan  t.  Jaqnes,  19  N.  J.  Eq. 
123,  97  Am.  Dec  644;  Bennet  v.  Holt, 
2  Yerg.  (Tenn.)  6,  24  Am.  Dee.  455; 
Goodman  v.  Gtietwnt,  2  Ball  ft  B.. 
274,  12  Rev.  Rep.  82,  18  Eng.  RuL 
Cas.  6  and  note. 

Note:  L.R.A.1916B  132  et  seq. 

11.  See  infra,  par.  69. 
18.  See  sapra,  par.  26. 
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sale.*'  Where  a  contrary  rule  prevail^  want  of  mutuality  is  strongly 
indicative  of  a  sale,  but  it  is  not  conclusive.** 

36.  General  Presumptions. — Except  in  the  rare  instance  in  which 
the  word  "securing"  bears  a  meaning  different  from  that  ordinarily 
attached  to  it,  where  a  conveyance  with  a  stipulation  for  reconvey- 
ance includes  a  statement  that  the  property  is  being  conveyed  for  the 
purpose  of  securing  a  debt,  the  transaction  must  obviously  be  con- 
strued a  mortgage.  It  is  such  even  at  law.'*  In  some  cases,  how- 
ever, while  it  is  not  expressly  stated  that  the  conveyance  is  for  the 
purpose  of  security,  expressions  are  used  which  indicate  tiiat  after 
the  execution  of  the  instrument  or  instruments,  the  relationship  of 
debtor  and  creditor  subsists  between  iti&  grantor  and  grantee.  Thus, 
words  may  be  used  which  expressly  state  t^at  the  transaction  is  one 
of  lending  and  borrowing;  which  impose  on  the  transferor  an  enforce- 
aUe  obligation  to  repurchase  the  property ;  or  which  expressly  provide 
that  the  property  is  to  be  conveyed  on  the  transferor's  satisfying  a 
certain  debt  then  owed  by  him  to  the  transferee  or  thereafter  to  be 
contracted,  or  on  the  transferor's  discharging  a  promissory  note  or 
other  written  obligation  given  for  the  payment  of  money  to  the  Ixans- 
feree.  In  situations  of  this  character,  too,  the  doctrine  almost  uni- 
versally accepted  is  that  the  transaction  is  couclusively  pronounced  to 
be  a  mortgage.  This  would  seem  to  be  the  only  reasonable  position. 
Bnt  there  is  some  authority  for  the  theory  that  the  presumption  is 
not  conclusive.** 

37.  Presumption  in  Absence  «f  Expression  Indicative  of  Obliga- 
tion.— ^Very  frequently  no  expressions  are  used  in  either  the  deed 
proper  or  tiie  stipulation  for  reconveyance  which  indicate  either  ^at 
the  transaction  was  intended  to  operate  as  a  mortgage  or  that  the  rela- 
tionship of  debtor  and  creditor  existed  between  tiie  parties  after  the 
conveyance.  In  cases  of  this  charactw  there  is  a  conflict  of  authority 
as  to  what  presumption  should  be  indulged.  According  to  one  view, 
the  transaction  is  presumed  as  a  matter  of  law  to  be  a  m(Htgage. 
Under  this  doctrine  it  is  obvious  that  parol  evidence  regarding  the 
intention  of  the  parties  becomes  wholly  inoozQpetent  If  offered  for 
the  purpose  of  proving  that  the  transaction  was  a  mortgage^  it  is 
supererogatory.  If  offered  for  the  purpose  of  proving  that  the  trans- 
action was  a  conditional  sale,  it  is  inadmissible,  as  tending  to  vary 
the  terms  of  a  written  contract*'  Elsewhere,  however,  the  transaction 

13.  CoDvay  t.  Alexander,  7  Cnuul)  17.  JoIiBBtoii  v.  Gray,  16  Sag.  ft 
218,  3  IT.  S.  (L.  ed.)  321.  '  R.  (Pil)  361, 16  Am.  Dee.  677;  Fried- 
Note:  18  Eng.  Bal.  Cas.  12  et  seq.  ley  v.  Hamiltfm,  17  Bei^.  ft  R.  (Pa.) 
11  Hogan  V.  Jaquea,  19  N.  J.  Eq.  70,  17  Am.  Dee.  638;  Colw«41  v. 
123,  97  Am.  Dee.  644  and  note.  Woods,  3  Watts  (Fa.)  VSS,  27  Am- 
Note:  18  Kng.  Rnl.  Cas.  12  et  uq.  Dee.  346  and  note. 

15.  Note:  LJtJl.m6B  207  et  seq.     Notes:  17  Am.  Deo.  804;  Lit.A. 

16.  Note:  L.R.A.19166  209  et  seq.  1916B  213  et  seq.  233. 
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is  presumed  as  a  matter  of  fact  to  be  a  mortgage,  evidence  being 
admissible  to  rebut  that  presumption."*  In  other  jurisdictions  the 
transaction  is  regarded  prima  facie  as  what  it  purports  to  be,  a  con- 
ditional sale,  this  view  having  the  support  of  the  weight  of  authority.'* 
And  there  is  considerable  authority  for  the  theory  that  a  stipulation 
as  to  reconveyance  is  to  be  treated,  or  at  all  events  may  be  considered, 
not  as  an  element  which '  gives  rise  to  a  presumption  of  fact,  but 
as  evidence  which  tends  affirmatively  to  show  what  the  parties  in- 
tended. On  the  other  hand,  it  has  been  held  to  point  to  the  infer- 
.  ence  that  a  mortgage  was  contemplated;  and  on  the  other  hand,  to 
the  conclusion  that  a  conditional  sale  was  intended." 

38.  Standard  of  Proof. — Tliere  is  considerable  authority  for  the 
doctrine  that  a  deed  with  a  stipulation  for  reconveyance  should  not 
be  held  a  mortgage,  unless  the  fact  that  it  was  intended  as  such  by 
the  parties  is  established  by  evidence  clear  and  positive  and  of  the 
same  convincing  character  that  is  required  when  the  deed  is  in  form 
absolute  with  no  accompanying  provision  for  reconveyance.*  This 
doctrine,  while  seemingly  consistent  with  the  view  that  a  deed  aud 
stipulation  for  reconveyance  constitute  prima  facie  a  sale,  is  appar- 
ently opposed  to  tlie  theory  sometimes  prevalent  that  such  a  trans- 
action is  presumptively  a  mortgage.'  And  in  any  event,  it  is  sub- 
mitted, the  doctrine  is  objectionable  because,  in  the  first  place,  it 
ignores  the  consideration  that  the  effect  of  the  insertiofi  or  contempo- 
lunetHis  execution  .of  a  stipulation  for  recouv^yoDce  is  to  approximate 
the  contract  to  one  of  mortgage  or  pledge  ii).  this  extremely  important 
respect^  that  it  exhibits  the  parties  as  contemplating  the  contingency 
of  the  traxisferor's  reacquiring,  under  certain  circumstances,  the  leg^ 
title  to  the  pn^rty,  aad  thus  establishes  the  ^Cfif^xkoe  -of  an  element 

18.  Harbiaon  v.  Lemon,  3  Blackf.  U.  S.  (L.  ed.)  631;  Carroll  v.  Tom- 
(Ind.)  51,  23  Am.  Dec.  376^  Edring-  Unson,  192  III.  398,  61  N.  E.  484,  Sfi 
ton  V.  Harper,  3  J.  J.  Marsh.  (KyO  A.  S.  R.  344.;  Ferris  v.  Wilcox,  51 
353,  20  Am.  Dec  145;  MeLaugHin  v.  Mieb.  105,  16  N.  W.  252,  47  Am.  Rep. 
ShepWd,  32  Me.  143,  £|2  Am.  Dee.  551;  Btratt(Hi  v.  Sabin,  9  Ohio  28,  34 
646;  Nugent  v.  Riley,  1  Mete.  (Mass.)  Am.  Dec.  418;  Johnson  v.  National 
117,  35  Am.  Dec.  355  and  note;  Er-  Bank  o£  Commerce,  65  Wash.  261,  llS 
skine  v.  Townsend.  2  Mass.  493,  3  Am.  Pac.  21,  L.RA.1916B  4. 

Dec.  71;  Campbell  v.  Dearborn,  109  Notes  r  17  Am.  Dec.  300,  304,  308j 

Mass.  130, 12  Am.  Hep.  671;  QiUis  v.  L.R.A.19iaB  213  et  96chf  234. 

Martin,  17  N.  G.  470,  25  Am.  Dee.  20.  Note:  L.R.A.IQIHB  235  et  aeq. 

729.  1.  Conway  v.  Alexander,  7  Cranoh 

Notes:  17  Am.  Dec.  300;  UR.A.  818,  3  U.  S.  (L.  ed.)  321;  Wallace  v. 

1916B  122  et  seq.,  213  et  seq.,  233,  Joknstone,  129  U.  S.  58,  9  S.  Ct.  243, 

234.  32  U.  S.  (L.  ed.)  619;  Johnson  v.  Na^ 

19.  Conw^  V.  Alexander,  7  Cranoh  tional  Bank  of  Commerce,  65  Wash. 
218,  3  U.  S."  (L.  ed.)  321;  Wallace  v.  261,  118  Pac.  21,  t.R.Aa916B  4. 
Johnstone,  129  U.  S.  58,  9  S.  Ct.  243,  Notes:  17  Am.  Dec  304:  50  Am* 
32  U.  8.  (L.  ed.)  619;  Bogk  v.  Gas-  Dec.  196;  L.E.A1916B  237, 

Bert,  149  U.  S.  17,  13  S.  Ct  738,  37     2.  See  supra,  par.  37. 
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of  the  highest  ngnificance  which  must  he  affirmatively  proved,  where 

the  words  of  the  contract  merely  provide  for  an  absolute  conveyance ; 
and  because,  in  the  second  place,  it  must,  in  some  states  of  the  evi- 
dence, come  into  conflict  with  the  doctrine  explained  in  the  succeed- 
ing paragraph  that,  in  doubtful  cases,  the  courts  are  inclined  to  hold 
the  transaction  a  mortga^  rather  than  a  conditional  sale.' 

39.  Doubtful  Cases. — Kegardless  of  the  view  that  they  may  enters 
:aiD  as  to  the  presumptive  character  of  a  deed  with  a  stipulation  for 
reconveyance,  or  as  to  the  standard  of  proof  necessary  to  establish 
the  instrument  or  instruments  to  constitute  a  mortgage,  the  authori- 
ties are  agreed  that  where  the  evidence  leaves  the  state  of  the  trans- 
action in  doubt,  a  court  will  hold  a  deed  with  a  provision  for  recon- 
veyance to  be  a  mortgage  rather  than  a  conditional  sale.'  This  rule 
is  based  on  the  consideration  that,  generally  speaking,  the  purposea 
of  justice  win  be  more  effectually  subserved  if  the  transaction  ia 
declared  to  be  a  mortgage  than  if  it  is  held  to  be  a  conditional  sale, 
for  as  lenders  of  money  are  lees  under  the  pressure  of  circumstances 
which  control  the  perfect  and  free  exercise,  of  th^  judgment  than 
borrowers,  the  effort  is  frequently  made  by  them  to  avail  themselves 
of  the  advantage  of  their  superiority,  in  order  to  obtain  inequitable 
advantages.*  However,  when  the  aid  of  the  court  is  sought,  not  to 
establish  a  right  of  redemption,  but  to  have  a  conveyance  declared 
a  mortgage  for  the  purpose  of  avoiding  it  on  the  ground  of  usury, 
the  reason  fails.  On  the  contrary,  it  seems  that  before  giving  to  a 
transaction  a  construcrtion  which  should  have  the  effect  of  creating 
a  forfeiture  of  the  security-,  a  court  of  equity  ought  to  be  well  sa^tis- 
fied  thai  such  construction  does  no  violence  to  tibe  intention  of  the 
parties  themselves.  It  is  the  right  of  redemption  in  favor  of  which 
the  cuurt  leans  in  doubtful  cases,  and  not  the  right  to  have  the  seou- 
rity  avoided  on  the  i^und  of  oBuiy.* 

Deed  of  TruH 

40.  Generally^In  consideration  of  the  controlling  principle  ^at 
a  conveyance  intend^  to  .secure  the  performance  of  an  obligation 

8.  Note:  L.R.A.1918B  239'et  leq.  v.  Hoflf,  23  N.  D.  37,  136  N.  W.  T72, 

4.  Conway  t.  Alexander,  7  Cranch  Ann.  Cas.  1914C  1072;  Thaler  t. 

218,  3  U.  S.  (L.  ed.)  321;  BusseU  v:  Morris,  52  W.  Va.  220,  43  S.  E.  141. 

Southard,  12  How.  139,  13  V.  8.  (L.  94  A.  S.  R.  928. 

ed.)  927;  Tomipseed  V.  Cunninghain,  ,   Notes:  17  Am.  Dee.  300,  303  ;  4  A. 

16  Ala.  501,  50  Am.  Deo.  190  and  S.  B.  699;  L.R.A.1916B  240  et  seq.; 

note;  Morton  v.  Allen,  180  A1&.  279,  18  Eng.  Rul.  Cas.  15. 

60  So.  866.  L.B.A.1916B  11;  Keith-      6.  Conway  t.  Alexander,  7  Cnmoh 

ley  V.  Wood,  161  Dl.  566.  38  N.  E.  218.  3  U.  S.  (L.  ed.)  821. 

149,  42  A.  S.  R.  265;  EdHngrton  v.      Notes:  60  Am.  Dee.  197;  L.R:A. 

Harper,  3  J,  J.  Maish.  (Ky.)  353,  20  1916B  240  et  aeq.;  18  Bng.  Rfil.  Caa. 

Ajd.  Dee.  145;  Blowe;  v.  MeMnrray,  16. 

27  Mo.  113,  72  Am.  Dee.  2S1;  Smith      6.  Note:  LJI.A.1916B  318. 
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will  be  construed,  irraspecdve  of  its  form,  to  be  a  mortgage,*  the 
rule  obtains  generally  that  a  conveyance  to  a  trustee  in  trust  to  pro- 
vide for  the  discharge  of  an  obligation  of  the  grantor  to  the  cestui 
que  trust,  a  power  of  sale  being  granted  the  trustee  for  that  purpose, 
though  in  form  a  deed  of  trust,  will  be  given  effect  as  a  mortgage 
if  the  fact  is  established  that  it  was  intended  by  the  parties  at  the 
time  of  its  execution  so  to  operate.  Its  purpose  is  the  factor  deter- 
minative of  its  character."  This  doctrine  has  found  frequent  appli- 
cation, both  in  cases  wherein  the  conveyance  in  question  was  held 
not  to  be  a  mort^ige,'  Euid  in  cases  wherein  it  was  held  to  be  such.^" 
Thus,  if  real  property  is  conveyed  to  a  third  person,  in  trust,  as  secu- 
rity for  a  debt,  and  it  is  provided  that,  in  case  of  default,  the  trust 
is  to  be  executed  by  the  creditor,  the  trustee  having  no  authority  to 
perform  any  act  in  relation  to  the  trust  property,  ibe  conveyance  is, 
:according  to  the  obvious  intent  of  the  parties,  a  mortgage,  and  it 
"wiU  be  80  considered.**  And  it  has  been  held  that  an  instrument  by 
-which  land  is  conveyed  to  the  grantee  as  trustee  to  secure  the  pay- 
ment of  a  note  given  by  the  grantor  to  a  third  person,  and  which 
provides  that  "this  trust  deed  or  mortgage  may  be  foreclosed,"  and 
that  a  reconveyance  shall  be  made  on  payment  of  the  indebtedness, 
is  a  mortgage.**  Of  course  a  deed  of  trust  to  secure  a  debt,  if  regarded 
as  a  mortgage,  is  governed  by  the  law  applicable  thereto.*'  Thus, 
it  is  8id>ject  to  a  statute  relative  to  the  ^try  of  satisfaction  of  a  mort- 
gage.** And  in  many  jurisdictions  whether  it  conveys  legal  title  to 

7.  See  snprft,  par.  7.  Notes:  L^A.1B16B  162;  Ann.  Cm. 

8.  Danenfaaaer  v.  Dawson,  65  AA.  1913A  1045  et  seq. 

129,  46  S.  W.  131,  44  h.s..A.  193;  10.  Daaenhauer  v.  Dawson,  65  Azk 
Mom  Calkins,  95  Cal.  435,  30  Pae.  129,  46  S.  W.  131,  44  LJLA.  193; 
683,  29  A  S.  R.  128;  Beeoe  t.  AUen,  Baldwin  v.  Trimble,  86  Hd.  396,  37 
5  Oilman  (lU.)  236^  48  Am.  Dee.  336;  AtL  176,  36  L.R.A  489;  Fiske  v. 
Baldwin  t.  Trimble,  86  Md.  396,  37  Mayhaw,  90  Neb.  196,  133  N.  W. 
Aa  176, 36  L.RA.  489;  Fiske  t.  Hay-  195,  Ann.  Cas.  1913A  1043  and  note; 
hew,  90  Neb.  196, 133  N.  W.  196,  Ann.  Dou^aas  v.  Thompson,  35  Ner.  196, 
Oas.  1913A  1043  and  note;  UerriS  v.  127  Pae.  561,  Ann.  Cas.  1914C  920; 
Hnriey,  6  S.  D.  592,  62  N.  W.  958, .  Chownine  v.  Cox,  1  Rand.  (Ya.)  306, 
56  A  S.  B.  859.  10  Am.  Dee.  530. 

Notes:  4  A  S.  R.  703;  15  A.  8.  B.     Note:  L.B.A1916B  162. 
514;  32  A.  S.  R.  656;  L.R.A.1916B     11.  HeniU  r.  Hurley,  6  8.  D.  602, 
16a  62  N.  W.  958,  56  A  S.  R.  869. 

9.  Union  Nat.  Bank  t.  Kansas  City     IS.  HeVay  t.  Tonsley,  20  S.  D.  268, 
Bank,  136  U.  S.  223,  10  S.  Ct  1013,  106  N.  W.  932,  129  A  8.  R.  927. 
34  n.  B.  (L.  ad.)  341;  EoUoek  v.  Ben-     IS.  Uannfactorars',  etc.,  Bank  t. 
nett,  53  Ore.  395, 100  Pae.  940, 133  A  PennsylTania  Bank,  7  Watts  ft  S. 
S.  B.  840;  Tittle  v.  Tanleer,  89  Tex.  (Pa.)  335,  42  Am.  Dee.  240. 

174,  29  S.  W.  1065,  34  8.  W.  715,  37     Note:  Ann.  Cas.  1913A  1047. 
IaB.A  337  and  note;  Floyd  y.  Nb-     14.  Wolfe  t.  Doe,  13  Smedes  A  M. 
tional  Loan,  tie.,  Co.,  49  W.  Ya.  327,  (Hiss.)  103,  51  Am.  Dee.  147;  Webb 
38  8.  E.  653,  87  A  8.  R.  805,  54  t.  Hoedton,  4  Neb.  308,  19  Am.  Rep. 
L.BA.  &8&  638. 
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the  estate  to  the  trustee  or  merely  creates  a  lien  is  dependent  on 
"whether  a  mortgage  in  \h&t  jurisdiction  operates  to  convey  title,^* 
though  there  is  abundant  authority  to  support  the  proposition  that 
in  any  case  title  vests  in  the  trustee.^*  And  it  has  been  said  that 
whether  the  instrument  is  regarded  as  a  trust  deed  or  a  power  of 
sale  mortgage,  the  legal  title  to  the  property  conveyed  ia  vested  in 
the  grantee.^'  In  some  jurisdictions  the  interest  of  the  grantor  in 
A  deed  of  trust  is  subject  to  sale  under  execution.  Elsewhere,  how- 
«ver,  a  conteary  rule  prevails.*^  ■ 

41.  Distinctloiis. — ^That  a  conveyance  in  trust  la  fundamentally 
dissimilar  from  a  conveyance  by  way  of  mortgage  is  apparent  from 
two  considerations.  Tlie  essence  of  the  former  is  a  "confidence" 
reposed  in  the  grantee  with  respect  to  the  property  in  question,** 
-while  the  latter — at  aH  events  under  the  equitable  theory — operates 
merely  so  as  to  subject  the  property  to  a  lien.**  Again,  the  formw 
is  an  absolute  and  indefeasible  conveyance  of  the  subject  matter  there- 
of, f<n*  the  purpose  expressed;  whereas  the  latter  is  conditional  and 
defeasible.  And  this  is  the  distinction  which  in  practice  determines 
the  charact^  of  a  particular  conveyance.  Accordingly,  the  rule  may 
be  formulated  that  if  the  grantor  parts  with  his  tide,  giving  it  to  the 
trustee  absolutely,  for  the  purpose  of  raising  a  fund  to  pay  debts,  the 
conveyance  is  properly  speaking  a  deed  of  trust.  But  if  the  conveyance 
is  to  secure  a  debt  in  case  of  default,  thus  assimilcUing  the  transaction 
to  a  mortage,  and  the  intent  of  the  grantor  is  not  to  part  with  but 
-to  retain  his  estate  in  case  he  pwforms  his  obligations,  it  is  a  <^ed 
of  trust  in  tiie  nature  of  a  mortgage,  to  be  given  effect  as  such.* 

43.  Particttlar  RaleL^It  hw  been  laid  down  broadly  that  a  deed 
•of  trust  with  power  of  sale,  thou^  intended  «»  svcuiity,  10  not  a 

15.  In  re  Jersey  Island  Packing  Co.,  17.  Newman  v.  Jackson,  12  Wheat 

138  Fed.  625,  71  'C.  C.  A.  75,  2  L.RJL  670,  6  U.  8.  (U  ed.)  733. 

(N.S.)  560;  Fieke  v.  Mayhew,  90  Neb.  Note:  Ann.  Caa.  1913A  1049. 

196,  133  N.  W.  195,  Ann.  Cas.  1913A  18.  Note:  Ann.  Caa.  1D13A  1048. 

1043;  Fuller  v.  O'NeU,  69  Tex.  349,  And  see  infra,  par.  141. 

«  S.  W.  181,  5  A.  S.  R.  59.  19.  See  Teubts. 

Notes:  7  L.B.A.  276;  Ann.  Cas.  SO.  See  infra,  par.  87,  8S. 

1913A  1046  et  aeq.,  1049.  1.  Union  Nat.  Bank  t.  Kansas  City 

M.  Harter  v.  Twohig,  158  U.  S.  Bank,  136  TJ.  S.  223,  10  S.  Ct  1013, 

A48,  15  B.  Ct  883,  39  U.  S.  (L.  ed.)  34  U.  S.  (L.  ed.)  341;  Smead  v. 

1049;  Koch  v.  Brings,  14  Gal.  256,  Chandler,  71  Ark.  505,  76  S.  W.  1086, 

V3  Am.  Dee.  661;  Mon  t.  Calkins,  95  65  L.R.A.  353;  Oilleepie  t.  Smith,  29 

-CaL  435, 30  Fae.  583,  29  A.  S.  R.  128;  QL  473,  81  Am.  Dec  328;  Hoffman 

Stephens  v.  Chiy,  17  Colo.  489,  30  v.  MackaU,  5  Ohio  St.  124,  64  Am. 

Pac.  43,  31  A.  S.  B.  328;  Foot  v.  Dee.  637;  Kolloek  v.  Bennett,  63  Ore. 

Borr,  41  Colo.  192,  92  Phe.  236,  13  395,  lOO  Pac  940,  133  A.  S.  B.  840; 

XJLA.(N.B.)  1210;  Kollook  r.  Ben-  Tittle  v.  Vanleer,  8B  T«s.  174,  20  &! 

mett,  53  Ore.  386,  100  Pae.  940,  133  W.  1065,  34  S.  W.  716,  37  LJUL, 

jL.  S.  B.  840.  337  and  note. 

Notes:  19  A.  8.  B.  276;  Am.  Gas.  Not«e:  VB.A19ieB  183;  Aas.  Gh. 

1915A  1049.  1913A  1046  et  aeq. 
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mortgage  aii4  does  not  operate  aa  such,  it  having  Iwwi  partioularly 
ruled  that  such  &n  instrument  is  not  subject  to  a  statute  providing 
that  a  mortgage  of  real  property  shall  not  be  deemed  a  conveyance, 
whatOTer  its  terms,  go  as  to  enable  the  owner  of  the  mortgage  to 
recover  possession  of  the  real  property  without  a  foreclosure  and  sale.' 
And  this  rale  obtains  whether  the  trust  deed  is  to  a.  third  person, 
or  directly  to  a  creditor  of  the  grantor.*  Such  an  instrument,  it  is 
pointed  x)Ut)  has  no  feature  in  common  with  a  mortgage  except  that 
it  is  executed  to  secure  an  indebtednees.^  Elsewliei^.  with  ref^ence 
to  a  substantially  equivalent  statute,  somewhat  different  views  j)revail, 
and  a  deed  of  trust  in  the  nature  of  a  mortgage  is  given  substantially 
thja  same  effect  aa  a  mortgage  with  a  power  of  sale.* 

.43.  Trustee  as  Representative;  liability  for  Kegligence.—- -It  may 
be  laid  down  as  a  general  rule  that  the  trustee  in  a  deed  of  trust 
in  the  nature  of  a  mortgage  represents  and  is  competent  to  act  for 
tbe.cestuis  que  trust  in  matters  legitimately  pertaining  to  the  execu- 
tion of  his  duties  and  within  the  scope  of  his  powers.  In  such  mat- 
ters any  decree  or  judicial  proceedings  binding  on  him  is  of  lite  force 
on  them.  But  he  cannot  act  for  or  bind  them  in  proceeding  extra- 
•  ueous  to  his  trust  or  beyond  his  authority.*  Thus,  he  is  competent  to 
initiate  foreclosure  proceedings/  or  to  maintain  other  action  looking 
to  the  protection  of  the  interests,  the  cestuis  que  trust.*  He  may 
under  some  circumstances  recognize  the  priority  of  otlier  liens  so 
as  to  hind  the  oe^tuia  que  tru^.'  But  having  no  authority  to  consent 
to  a  modificaticKi  of  the  deed  of  truat,'^  he.  certainly  has  po  iiapUed* 
authority  to  jepreswt.the  ceetuis  que  trust  in  a  suit  for  Uiat  purpose.^' 
And  to  authorize  a  judgment  avoiding  bonds  secured  by  the  de!^  of 
trus^  the  bondh^riders  must  be  made  pities.**  Kotice  to  a  trustee 
in  his  capacity  as  such  is  generally  notice  to  the  cestuis  que  trust.>* 

2.  Koch  V.  BriggB,  14  Cal.  266,  73  9.  Kent  t.  '  Lake  Superior  Bhip 
Am.  Dec.  651.  Canal,  etc.,  Go.,  144  U.  S.  7?,  12  S. 

Note:  L.R.A.1916B'  1«2.  Gt.  850,  36  U.  S.  (L.  ed.)  S52. 

3.  More  v.  Calkins,  95  Cal.  436;  Note:  16  L.R.A.(N.S.)  1010,  1011 
30  Pac.  583,  29  A.  S.  R.  128.  et  seq. 

Note:  Ann.  Caa.  1B13A  1060.  10.  Nelson  v.  Hubbard,  96  Ala.  238^ 

4.  Kooh  V.  Biiigga,  14  Cal.  256,  73  11  So.  428,  17  UR.A.  375. 

Am.  Dee.  65L  11.  Colorado,  etc.,  R.  Co.  y.  Blair, 

Note:  Ann.  Cas.  1913A  1050.  314  N.  T.  497,  108  N.  B:  840,  Ann. 

B.  Note:  Ann.  Cas.  1913A  1051.  Cas.  1916D  1177. 

And  see  infrti,  par.  401.  Note:  16  L.B.A.(N.S.)  1010. 

6.  International  Tnist'Co.  v.  United  12.  HarriaViurg,  etc.,  R.  Co.'s  Ap- 
Coal  Co.,  27  Colo.  246,  60  Pae.  621,  peal,  1  Mona:  (Pa.)  692.  15  All.  459, 
83  A.  S.  R.  59.        '                      '1  L.B.A.  230.    But'se*  International 

Note:  16  L.R.A.(N.S.)  1009  et  eeq.  Trust  Co.  v!  United  Coal  Co.,  27  Colo. 

See  infra,  par.  405  et  seq.,  and  Rjul-  246,  60  Pac.  621,  83  A.  S.  R.  69. 

BOAiis.'  wherein  there  is  s  dictnm      the  ron- 

7.  See  infra,  par.  319  et  seq.  trary.   And  see  infrSf  par.  335. 

8.  Note:  16  L.R.A.(IT.S.)'  1008.  13.  Note:  1«  IlR.A.(K.80  1013. 
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^ould  ihe  ti^stee  refuse  tpSake  aetion  in  a  proper  situation  for  tiie 
protectum  of  the  rights-  of  the  ceetuis  que  trust,  they  may  of  course 
oommexkce  proceedings  in  their  own  name,  hut  their  rights  in  this 
leffffd  an  subjeot  to  material  modification  by  the  terms  of  the  deed 
of  trust  oncler  which  they  daim.^*  A  tinutea  is  Uahte  for  damages 
sustained  hy  the  ccstoia  ^ue  trust  from  his  negUgonoe  in  perf^nst- 
ing  bis  duties^** 

V.  EQUITABLE  MOBmiQEB 

In  OeamU 

44.  Rule  Stated. — Broadly  speaking,  any  attempt  to  create  a  mort- 
giage,  or  any  appropriation  of  specific  property  to  secure  the  perform- 
ance of  an  obligation,  though  insufficient  to  constitute  a  mortgsge  at 
law,  will  he  given  the  effect  and  operation  of  a  mortgage  in  equity,'* 
and  will  be  maintainable,  like  other  equities,  not  only  against  tie 
parties  but  also  against  others  except  innocent  purchasers  for  value 
without  notice.'^  This  rhle  is  clearly,  referable  to  the  maxim  that 
«quity  considers  that  as  done  which  ought  to  be  done,^^  though  when 
applied  to  particular  cases  it  is  frequently  predicated  also  on  other 

14.  I7ote:  l6  L.B.A.(N.S.)  1014.  Usher,  2  HUl  Eq.  (S.  G.)  1£7,.  29  Am. 
And  see  infra,  par.  320,  as  to  the  per-  Dee.  63:  Farm^'  Mut.  Ins.  .A^n  v. 
sons  who  an  eompetent  to  anintam  Bnreb,  47  B.  C.  4fi3;  95  B.  R  231,  58 
foraoUwiiN  jnoceediiigB.  -   A.  S.  R.  890,  34  Xj.B^  80fi;  Duka^ 

16.  Wataon  v.  Sennton  Trust  Co.,  v.  Willie,  95  Va.  606,  20  S.  E.  324, 

240  Pa.  Sr.  507,  .  87  Atl.  845,  Ann.  64  A.  S.  B.  815;  Beosimer  v.  Fell,  36 

Caa  1915A  237  and  note.  W.  Va.  16, 12  S.  E.  1078,  29  A.  S.  B. 

15,  Sheffield  Fnmaee  Co.  r.  Withe-  774;  Tebb  v.  Hodge,  L.  R.  5  C.  P.  78, 
raw,  149  U.  S.  674,  13  8.  Ct.  936,  37  39  L.  J.  C.  P.  56,  18  Eng.  Bol.  Gas. 
U.  S.  (it.  ed.)  65S;  Donald  v.  Hewitt,  16  and  note.  Ckimpare  Spader  v. 
33  AhL  634,.  73  An.  Deo.  431;  Wood  Lawler,  17  Ohio  871,  4»  Am.  Dee.  461, 
T.  Holly  Hfg.  Co.,  100  Ala.  326,  13  wherein  the  doctrine  a£  equitahle  mort- 
So.  948,  46  A.  S.  B«  66;  Biehardson  gages  is  denied. 

V.  Wim,  U  Ans.  395,  96  Pac.  124,  Notesi  4  A.  S.  IL  690;  9  LJt.A. 
16  L.B.A.(N.S.)  190;  BeU  v.  Pelt,  61  644, 

Azk.  433,  U  8.  V.  684, 14  A.  S.  R.  67,  17.  Donald  t.  Hewitt,  88  Ale.  684, 
4  Ii.B~A.  V.  Sierra  Nevada  78  Am.  Dee.  431;  Foster  Lamter  Go. 

lAfce  Water,  etc.,  €o/,  32  Cal.  639,  91  v.  Hattan  County  Bank,  71  Kan.  168, 
An.  Dec.  602;  Peen  v.  MeLaog^  80  Pae.  49,  114  A.  S.  R.  470,  0  Ann. 
Hb,  88  CaL  294^  2S  Pae.  110,  23  A.  &  Gas.  44;  WiUox  v.  Uorris,  6  N.  C-UO^ 
B.  306;  Higgina  v.  Hanson,  126  GaL  3  Am.  Dee.  678. 
467,  58  Pae.  007,  77  A.  8.  B;  192;     Kote:  4  A.  S.  B.  690. 
Rotfer  Libnber  Co.  t.  Havlan  Conntit     10.  Love       SUraa  Netada  Lilre 
Bulk,  71  Km.  168^-60  Pad.  49,  U4  A.  Water,  ete.,  Co.,  32  Cal  680,  01  Am. 
S.  R.  470,  6  Ann.  Caa.  44;  Nmr  Vi-  Dee.  602;  Higgins  r.-  Mluisen, -126 
cnaa  Bank  «i- Jotoatn,  47  Ohio  St.  GaL  467,  68  Paie..007, 77  A.  .S.  Bi  102: 
306,  24  N.  E.  603,  8  li^.A.  614;  Kin-  Didancy  n  WiUia,  95  Va.  606, 20- 8.  fi. 
ports  V.  BovDteB,  120  Pa.  St  306, 14  824,  64  A.  S.  R.  816. 
Vkti.  135,  6:  A.  8.  B.  706;  Welsh  V.     Note:  IS  Eng.  Bnl.  Caa.  S3.  / 
B.G.L.V0I.ZIX.— 1&  £73 
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equifable  grounda.**  By  force  of  the  rule  one  who  has  contracted 
to  convey  real  estate  for  a  certain  down  payment,  the  balance  to  b« 
paid  at  a  fixed  time  in  the  future  and  the  deed  to  be  placed  in  escrow 
until  such  payment,  may,  when  the  time  for  payment  arrives,  treat 
the  contract  as  a  mortgt^  and  resort  to  equity  to  enforce  it,  the 
intent  of  the  partieB  being  that  the  equitable  title  should  vest  in  the 
vendee,  and  that  the  legal  title  be  retained  by  the  vendor  eokHy  to 
secure  Uie  purchase  price.*®  On  the  same  consideration  a  vendor  who 
retains  the  legal  title  to  the  property  and  enters  into  an  agreement 
to  convey  only  on  the  payment  of  the  purchase  price  is  entitled  to 
the  same  rights.*  Similarly,  the  reservation  of  a  lien  on  property 
conveyed  creates  an  equitable  mortgaged  In  like  manner  aa  assign- 
ment of  the  rents  and  profits  of  laad  to  secure  a  debt  creates  a  Uen 
in  favor  of  the  assignee.*  And  instruments  which,  after  reciting  the 
existence  of  an  obUgation,  purport  to  create  in  favor  of  the  obligee 
a  lien  on  specific  property  of  the  obligor  to  secure  the  performance 
of  the  obligation  likewise  have  operation  as  equitable  mortgages.* 
But  an  instalment  cannot  so  operate  if  it  merely  assumes  that  a 
lien  has  been  or  will  be  created.  It  must  purport  through  its  own 
terms  and  efficiency  to  create  the  lien.*  It  is  important  to  note  that 
equitable  mortgages  are  generally  held  within  the  provisions  of  regis- 
try acts  as  well  as  legal  mortgages,'  ^ough  ^ere  is  authority  to  the 
contrary.* 

45.  Instrument  Formally  Defective. — An  instrument  intended  as 
a  mortgage,  but  not  legally  efifective  as  such  because  of  some  formal 
error  or  defect,  will  undoubtedly  constitute  a  mortgage  in  equity.* 
This  rule  has  been  applied  to  writing  incapable  of  having  in  law 
the  effect  of  mortgages  because  of  the  absence  of  a  seal,*  and  likewise 

19.  Love  V.  Sierra  Nevada  Lake  5.  Bell  v.  Pelt,  51  Ark.  433,  11  S. 
Water,  ete.,  Co.,  32  Cal.  639,  91  Am.  W.  684.  14  A.  S.  R.  57,  4  L.R.A.  247. 
Dec.  602.  Note:  4  A.  8.  R.  701. 

20.  Nixon  v.  Marr,  190  Fed.  913,  111  6.  Note :  4  A.  S.  R.  707. 

C,  C.  A.  503,  30  L.R.A.(N.8.)  1067.     7.  Donald  v.  Hewitt,  33  Al*.  634, 

1.  Conner  v.  Banks,  18  Ala.  42,  52  73  Am.  Dee.  431. 

Am.  Dee.  209 ;  Bizsell  v.  Nix,  60  Ala.  8.  Love   v.   Sien*  Nevada  Lake 

281,  31  Am.  Rep.  38;  Moore  v.  An-  Water,  etc.,  Co.,  32  0«L  639.  91  Am. 

den,  14  AA.  628, 60  Am.  Dee.  551  and  Dec.  602;  Higgins  v.  MaoBon,  126  GaL 

note;  Robertson      Read,  62  Ark.  381,  467,  58  Pac.  907,  77  A.  S.  R.  192;  De- 

14  8.  W.  387,  20  A.  8.  R.  188.  laire  v.  Eeenan,  3  Desans.  (S.  C.)  74, 

Note:  4  A.  8.  R.  703,  706.  4  Am.  Dee.  604;  Bensimer  v.  Fell,  35 

2.  Note:  4  A.  8.  R.  706.  W.  Va.  15,  12  8.  E.  1078,  29  A,  8. 
S.  Oiabora  v.   Charter  Oak  Life  R.  774;  Tebb  v.  Hodge,  L.  B.  6  C.  P. 

Int.  Co.,  142  D.  8.  326,  12  8.  Ct.  277,  73,  39  L.  J.  C.  PL  66,  18  Bag.  RoL 

36  n.  8.  (L.  ed.)  1029.  Caa.  16. 

4.  Cox  T.  Smith,  93  Ark.  371, 125  8.  Notee:  4  A.  8.  B.  696,  701  et  aeq.; 

W.  437,  137  A.  S.  R.  89;  Hignu  t.  9  L.R.A.  544  ;  28  L.R.A.(N.S.)  824. 

Jfanson,  126  Cal.  467,  68  Pm.  M7,  77  9.  Atkinson  v.  Miller,  34  W.  Va. 

A.  S.  B.  102.  115,  11  S.  B.  1007,  9  UBLA,  6Mi 

274 


Digitized  by 


Google 


IS  B.  C.  L. 


KORTaAQES 


in  cases  of  defective  registration,**  insufficient  attestation,*'  and  irreg- 
ular acknowledgment,*'  in  jurisdictions  where  a  statute  makes  those 
formalities  essential  bb  a  part  of  the  due  execution  of  the  instru- 
ment;*' though  the  application  of  the  rule  has  heen  refused  where 
the  mortgage  was  not  sgned.**  So  a  mortgage  executed  by  a  duly 
authorized  agent  in  his  own  instead  of  his  principal's  name  haa 
been  given  ^ect  as  if  it  ran  in  the  name  of  the  principal/*  and 
a  mortgage  of  the  plant  of  a  corporation  has  been  enforced,  though 
executed  not  by  the  corporation  but  by  one  who  owned  nearly  all 
the  stock  thereof,**  Similarly,  a  deed  of  trust  in  the  nature  of  a 
mortgage  has  been  sustained  although  the  name  of  the  trustee  to 
whom  tiie  conveyance  ran  was  omitted.*^  A  mortgage  executed  by 
a  father  on  behalf  of  himself  and  his  children,  when  he  did  not  have 
authority  to  execute  it  for  them,  has  been  held  nevertheless  enforce- 
^le  as  an  equitable  mortgage,  where  it  was  given  as  part  of  the 
purchase  price  of  property  which  the  mortgagee  had  sold  and  con- 
veyed to  the  father  and  children  pursuant  to  an  agreement  that 
they  would  give  him  a  mortgage  for  the  unpaid  purchase  money.** 
Generally,  too,  where  an  instrument  in  form  a  chattel  mortgage  is 
intended  by  the  parties  to  be  a  mortgage  of  realty,  it  will  be  giv^ 
effect  as  such.*'  But  there  is  authority  for  the  proposition  that  such 
an  instrument  will  be  ineffectualj  as  well  between  the  parties  or  their 
privies  as  third  persons,  under  statutes  requiring  mortgages  of  realty 
to  be  recorded  as  such.** 

46.  Agreement  to  Mortgage. — An  agreement  or  contract  to  secure 
an  obligation  by  a  mortgage  creates  in  equity  a  lien  on  the  property 
agreed  to  be  mortgaged,  and  operates  as  an  equitable  mortgage  accord* 
ing  to  the  maxim  that  equity  regards  that  as  done  which  ought  to  be 
done.*   Thus,  if  a  married  woman  employs  an  attorney  to  procure  a 

Holley  V.  Cuiry,  58  W.  Va.  70,  61  S.  16.  Love  v.  Sierra  Nevada  Lake 

E.  135,  112  A.  S.  B.  944.  Water,  etc.,  Co.,  32  Cat  639,  91  Am. 

Notes:  4  A.  S.  R.  702;  9  L.R.A.  Dec.  602. 

544;  IS  Eng.  EuL  Cas.  25.  16.  ThompsoD  y.  Grace,  91  Ark  52, 

10.  Muskingum-  Bank  t.  Carpenter,  120  S.  W.  397,  134  A.  S.  B.  52. 
7  Ohio  21,  pt  1,  28  Am.  Dee.  616,  Note:  4  A.  S.  R.  702. 

overruled  on  another  point  by  White  .  17.  Dolaney  v.  Willis,  95  Va.  606, 
T.  Denman,  1  Ohio  St.  110.  29  S.  E.  324^  64  A.  8.  B.  816. 

11.  Notes:  88  Am.  Deo.  100;  18  Eng.     Note:  4  A.  S.  a  70SL 

Bnl.  Cas.  26.  18.  Peers  t.  MeLan^iIin,  88  Oal. 

12.  Tieman  r.  Poor,  1  OiU  ft  J.  294,  26  Pae.  U9,  22  A..  S.  B.  306. 
(Hd.)  216, 19  Am.  Dee.  225.  10.  Standori  t.  Shookley,  16  N.  D. 

Notes:,  4  A.  S.  R.  702;  18  Eng.  73,  lU  N.  W.  622, 14  Ann.  Gas.  1099 
Rol.  Cas.  25.  and  noti^  U  L£.A.(N.8.)  869  and 

13.  See  AoKNOWLEDOUBHTS,  Tol.  1,  not& 

pp.  257  et  aeq.,  301;  Dbbds,  vol  8,  90.  Notes:  11  L.B.A.(N.S.)  869  tt 

pp.  940-942;  Rkcords.  seq.;  14  Ana.  Cas.  1101. 

14.  Notes:  4  A.  8.  B.  702;  18  Eng.  1.  White  Water  VaUey  Canal  Co.  r. 
BttL  Cas.  26.  VaUette,  21  How.  414,  16  U.  S.  (L. 
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divorcej  pves  him  her  promissory  note  to  cover  bis  ccwnponsation, 
and  agrees  to  secure  the  note  by  a  deed  of  trust  on  certain  land  if  tiie 
title  thereto  is  vested  in  her.  by  the  decree  of  divorce,  un  equitable 
lien  or  mortgage  attaches  to  the  prop^y  the  moment  the  decree  is 
rendered,  which  is  not  affected  by  her  claim  of  homestead.*  It  has^ 
been  held  that  a  mere  oral  agreement  to  mortgage  land  is  within 
the  statute  of  frauds  and  hence  of  no  weight,*  but  where  the  obUgc«? 
has  fully  performed  his  part  of  the  agreement  by  furnishing  tlie 
consideration  for  which  the  mortgage  was  to  be  given,  that  objection 
does  not  lie,  and  the  promise  or  contract  has  effect  as  an  equitable 
mortgage.*  Accordingly,  if  one  advances  money  to  another  to  buy 
a  specific  tract  of  land,  on  his  oral  promise  to  secure  its  repayment 
by  a  mortgage  on  the  property  when  title  is  obtained,  and  after  a 
conveyance  has  been  procured  by  the  use  of  the  money,  the  borrower- 
refuses  to  execute  the  mortgage,  equity  will  treat  the  transaction  as 
creating  an  equitable  mortgage.*  In  those  jurisdictions  wherein  a 
deposit  of  title  deeds  to  secure  an  obligation  is  given  effect  as  an 
equitable  mortgage,  agreement  for  a  deposit  will  charge  the  prop:- 
Wty  (hough  no  deeds  hav«  actually  been  deposited.*  It  has  been 
ruled,  however,  that  a  parol  agreement  for  a  deposit  of  title  dee<ls 
is  of  no  effect.^ 

47.  Deed  Conditioned  for  Support. — A  conveyance  conditioned  ou 
or  in  consideration  of  an  agreement  for  the  support  of  the  grantor 
for  life  by  the  grantee  has  the  effect  in  some  jurisdictions  of  cretit- 
ing  an  equitable  mortgage,  enforceable  by  foreclosure,  on  the  prop- 
erty conveyed,  in  favor  of  the  grantor  to  secure  his, support.*  In 
such  a  case  the  courts  take  the  position  that  the  transaction,  so  far 
as  its  nature  and  effect  are  conoerned,  is  in  no  way  di£F-erent  from 

ed.)  154;  Love  v.  Sierra  Nevada  Lake  N.  W.  1064,  39  A.  S.  R.  776. 

Water,  etc.,  Co.,  32  Cal.  639,  91  Am.  Notes:  1  A.  S.  R.  237;  4  A.  8.  R. 

Dee.  (j02;   Higgina  v.  Manson,  126  700;  6  Ann.  Cas.  46. 

Cal.  467,  58  Pac.  907,  77  A.  S.  R.  5.  Foster  Lumber  Go.  v.  Harlan 

192;  In  the  Matter  of  Howe,  1  Paige  County  Bank.  71  Kan.  158,  80  Pac. 

(N.  Y.)  125,  19  Am.  Dec.  395.  49,  114  A.  S.  R.  470,  (t  Aon.  Cas.  44. 

Notes:  4  A.  S.  R.  696,  697,  700  ct  6.  Note:  18  Eng.  Rul.  Cas.  28. 

seq.;  9  L.R.A.  544;  18  Eng.  Rid.  Gas.  7.  Note:  4  A.  S.  R.  697. 

23.  8.  Cook  V.  Bartholomew,  60  Conn. 

2.  Patrick  v.  Morrow,  33  Colo.  509,  24,  22  Atl.  444,  13  L.B.A.  452;  Ab- 
81  Pac.  242,  108  A.  S.  R.  107.  bott  T.'  Sanders,  80  Vt.  179,  66  Atl. 

3.  Tx)ve  V.  Sierra  Nevada  Lake  1032,  130  A.  S.  R.  974,  12  Ann.  Cos. 
Water,  etc.,  Co.,  32  Cal.  639,  91  Am.  8&8  and  note,  13  L.R.A.(N.S.)  725 
Dec.  602;  Hijrgins  v.  Manson,  126  Cal.  and  note;  Davis  v.  Davis,  81  Vt.  259, 
467,  58  Pac.  907,  77  A.  S.  R.  192.  69  Atl.  876,  130  A.  S.  R.  1036  and 

Notes:  1  A.  S.  R.  236  ;  6  Ann.  Cas.  note. 
46.  Note:  130  A.  S.  R.  1041. 

4.  Richardson  t.  T^ren,  11  Ariz.  As  to  deeds  for  support  gaxetaSbr, 
395,  95  Pac.  124,  16  L.R.A.(N.S.)  see  Debob,  vol  8,  p.  102& 

190;  Baker  t.  Baker,  2  S.  D.  261,  49 
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the  conveyance  of  an  absolute  title  with  a  mortgage  back  to  secure 
the  performance  of  the  obligation  to  support.*  And  this  ia  true  though ' 
the  agreement  is  oral.***  However,  gome  authorities  hold  that  a  deed 
for  the  support  of  the  grantor  does  not  create  an  equitable  mortgage.'^ 
This  doctrine  has  been  grounded  on  the  consideration  that,  while 
generally  speaking  conditional  deeds  made  to  secure  the  perform- 
ance of  a  contract  constitute  a  mortgage  in  equity,  lliis  ia  not  the 
case  where  breach  of  the  contraxit  creates  no  debt  or  demand  in  the 
aature  of  a  debt  against  the  delinquent  party.  Bat  it  is  conceded, 
even  where  this  doctrine  obtains,  that  a  deed'  for  the  fluj^ort  of  liie 
grantor  may  be  regarded  as  a  mortgage  to  a  limited  extent  as  between 
the  immediate  parties  thereto." 

Deposit  of  TUU  Deeda 

48.  Gen'eraliy.— It  is  a  rule  of  long  standing  in  England  that  an 
equitable  mortgage  on  land  is  created  by  th^  mere  deposit  of  the' 
title  deeds  as  security  for  a  debt.*'  This  riile  grew  out  of  the  fact 
that  there  was  no  general  system  of  registration  in  that  country  imd 
the  system  of  conveyancing  rendered  it  iiectessary  to  hare  possession 
of  the  muniments  of  title:'*  In  the  United  States  a  few  courts  seem 
to  have  aceepttfd  the  English  doctrine,**^  but  it  is  -rejected  in  most 
jurisdictions  as  having  been  superseded  by  the  sj^tem  of  registration 
of  land  titles  which  prevails  in  this  country.'* 

49.  Saffidenfiy  and  Terms  of  Deposit. — ^Title  deeds  need  not  be 
deposited  with  the  creditor  personally  in  ;Order  to  create  a  mortgage. 
It  is  sofficient  if  th^  are  delivered  t«  a  third  person  over  whom 
the  debtor  has  no  control.''  And  <  it  has  been  held  that  a  mortgage 
is  created  by  a  written  acknowledgment  of  a  debt  with  an  undertaking 

9.  Kote:  130  A.  S.  B.  1041,  iL  Parker  v.  Carolina  Sav.  Bank, 

10.  Notes:  130  A.  8.  K.  1042;  13  53  B.  C.  583,  31  S.  E.  673,  S9  A.  8. 
L.R.A.(N.S.)  727.  R.  888. 

11.  Robinson  v.  RoMnson,  9  Gray     16.  Note:  4  A.  S.  R.  698. 

(Haffi.)  447,  69  An.  Dec.  301;  Beth-  .  16.  In  re  Snyder,  133  la.  653,  114 

lebem  v.  Anni%  40  N.  H.  34,  77  Am.  Jf.  W.  6X5,  19  L.R.A.(N.S.)  206,  and 

Dec.  700.  ifote;  TnAer  v;  LeAvertou,  143  ia.  162, 

Note:  13  LJlJl.(N.S.)  725.  -  iSl  IT.  IT,  516,  136  A.  8.  R.  756; 

18.  BetfaIA«m  v.  Aanis,  40-  N.  fi.  BbMufidd  State  Bank  w.  mkg,  65 

34,  77  Am.  Dec.  700.  Neb.  243,  75  N.  W.  569,  70  A.  8.  R. 

13.  Parker  v.  Hausefield,  2  UyV  ft  381  and  note,  44  L.R.A.  387;  Parker 

K.  419,  18  Eng.  Rul.  Cas.  497;  Eta-  v.  Carolina  Sav.  Bank  53  S.  C.  583, 

eel  V.  Bassel,  1  Bro.  G.  C.  269,  18  31  S.  E.  673,  69  A.  S.  R.  888,  orerrul- 

,  Eng.  RoL  Cas.  26;  £x  parte  Kensiog-  ing  £etam  in  Hutzler  t.  Phillips,  26 

ton,  2  Yes.  &  B.  79,  13  Rer.  Rep.  32,  a  C.  136, 1  8.  K  502, 4  A.  8.  R.  687. 
18  Eng.  Rul.  Caa.  30;  Ex  parte  Weth-      Note:  4  A.  8.  R.  698. 
erell,  11  Ves.  398,  18'  Eng.  Rul.  Gas.     17.  Bit  parte  Coming,  9  Ves.  115,  7 

36;  Ex  pairte  Coming,  9  Yea.  115,  7  B^.  Rep.  149,  18  Eng.  Rul.  Cas.  44 

Rev.  Rep.  149,  18  Eng.-  RuU  Cas.  44.  and  notew 

Note:  18  Eng.  Ral.  Cas.  33  et  seq. 
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to  hold  the  title  deeds  of  a  house  as  seciirity  for  the  same.^^  But 
no  mortgage  arises  by  a  deposit  of  deeds  with  the  wife  of  the  debtor.'* 
It  does  not  seem  necessary  that  all  the  deeds  of  the  title  be  delivered; 
a  delivery  of  such  as  are  material  to  the  title  will  suffice.  Thus,  it 
ia  not  essential  that  the  deed  by  which  the  depositor  acquired  title 
be  included.'*  Furthermore,  the  d^oait  of  title  deeds  rdating  to  a 
part  (Hkly  of  an  estate  will  entitle  the  (^editor  to  a  mortgf^e  on  the 
whole  estate  when  ui  accompanying  memorandum  manifests  that  a 
mortgage  of  the  entirety  was  intended.'  But  a  deposit  of  an  attested 
oopy  of  a  deed  is  not  sufficient  to  create  a  valid  equitable  charge.* 

VI.  EZBCUTION  AND  FORMAL  PAXTB 

/n  Oeneral 

50.  Statutory  Requirements  Generally;  Execution  en  Sunday; 
Words  of  Inheritance. — The  execution  of  mortgagee  is  generally  a  sub- 
ject of  statutory  reguliation  and,  as  might  be  expected,  the  formali- 
ties prescribed  vary  extensively  in  the  different  jnrisdietions.  Accord- 
ingly, examination  can  be  given  in  detail  to  those  steps  only  that 
are  commonly  required  in  every  jurisdiction,  it  being  impossibly 
minutely  to  consider  unique  requirements  of  pfurticular  jurisdictions, 
and  it  sufficing  to  say  that  such  requirements  must  be  complied  with, 
failure  to  do  so  generally  robbing  the  mortgage  of  its  efficacy  aa 
against  third  parties.'  Note  must  be  made,  too,  that  &e  fcmnalities 
for  the  execution  of  mortgages  are  generally  the  same  aa  those  for 
the  execution  of  other  deeds.*  Under  the  common  law  role  a  mort- 
gage was  regarded  as  a  conveyance  passing  the  fee  of  the  properly 
mortgaged  to  the  mortgagee,  and  it  was  thought,  following  thie 
analogy  of  an  ordinary  deed  of  conveyance,  that  wor^  of  inheritance 
or  of  succession  were  necessary  if  the  instrument  was  to  operate  as 
anything  more  than  a  mere  personal  grant  to  the  mortgagee.  But 
that  doctrine  has  been  largely  abrogated  by  statute.*  The  validity 
of  mortgages  executed  on  Sunday  is  treated  in  another  place.* 

51.  Signature;  Seal;  Attestation. — It  is  commonly  eaaenti^  to  the 
legal  execution  of  a  mortgage  that  it  be  signed  tiie  mortgagor 
penxmally  or  hy  some  doly  authoriied  person  acting  in  his  behalf,' 

18.  Note:  18  Eng.  Rnl.  Caa.  46,  47.     4.  Bee  Dods,  voL  8,  pp.  922,  93fr 

19.  Ex  parte  Coming,  9  Yea.  115,  7  et  seq. 

Rev.  Rep.  149,  18  Eng.  Rnl.  Caa.  44.       6.  Baxtlett  Estate  Co.  v.  Fairfaaven 

20.  Note:  4  A.  S.  R.  697.  Land  Co.,  49  Wash.  68,  94  Pac.  900, 

1.  Ex  parte  Wetfaerel),  U  Ves.  398,  126  A.  8.  R.  866,  16  LJt.A.(N.S.) 
18  Eng.  Rul.  Cas.  35.  690. 

2.  Note :  18  Eng.  Rul.  Cas.  39.  6.  See  Sundats  and  Holidays. 

3.  Note:  8  L.R.A.  614.  And  see  in-  7.  Strang  v.  Beach,  11  Ohio  St. 
fra.  par.  63  et  wq.,  203  et  seq.  283,  78  Am.  Dee.  308;  Read  t.  Toledo 
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as  by  a  third  person  in  his  preeence  and  at  his  request  *  Should  the 
rignttttire  of  an  owner  of  property  be  forged  to  an  instrument  pur- 
pgiling  to  be  a  mortgage  ezecated  by  him,  mere  inaction  or  silence 
on  his  part,  after  discovery  of  the  forgery,  will  not  estop  him,  vhere 
he  was  nnder  no  active  obligation  to  disclose  the  fraud,  from  later 
jootesting  tiie  invalidity  of  the  instrument.*  But  payment  of  interest 
by  him  on  the  mortgage  will  accomplish  that  result,  since  it  lulls 
the  mortgagee  into  inaction.*'  However,  there  is  authority  to  the 
contrary,  the  broad  rule  having  been  laid  down  in  cases  wherein 
Uie  dement  of  equitable  estoppel  was  not  involved  that  a  forged  mort- 
gage JB  not  Buaceptible  of  ratification.^^  Failure  of  the  mortgagor 
to  sign  is  not  cured  by  his  subeequent  acknowledgment  of  the  mort- 
gage." A  mortgage  is  generally  required  to  be  sealed,  aa  well  as 
signed,  by  the  mortgagor.^*  But  a  seal,  it  has  been  held,  need  not 
actually  be  attached.  The  word  "seal"  printed  after  the  signature 
of  the  mortgagor  will  suffice.'*  And  a  mortgage  signed  and  recorded 
but  not  sealed  may  be  reformed  by  Uie  addition  of  a  seal  as  against 
a  sabaequent  attaching  creditor  with  notice.'*  In  some  jurisdictions 
it  is  provided  by  statute  diat  mortgages  shfdl  be  attested  by  witnesses, 
two  witnesses  being  the  number  usually  required."  In  this  respect 
the  law  is  similar  to  that  which  governs  the  exeoation  of  deeds.'^ 
Under  such  a  requirement  it  has  been  held  that  a  person  is  not  suffi- 
cient as  a  witness  unless  he  is  competent  to  testify  in  an  action  at 
law  between  the  parties  to  the  instrument  though  Uiere  is  authority 
to.  the  contrary.  A  party  to  the  mortgage  cannot  serve  as  a  witness 

Loan  Co.,  68  Ohio  St.  280,  67  M.  B.  116  Pae.  837,  122  Pac.  26,  Ann.  Oaa. 

729,  96  A.  S.  K.  663,  62  L.R.A.  790;  1918A  390,  896  aad  note. 

Kigelow  T.  Topliff,  25  Yt.  278,  60  18.  Collins  v.  Collins,  61  Hiss.  311, 

Am.  Dee.  264.  34  Am.  Bep.  632;  Strang  v.  Beach, 

8.  Jansen  v.  MeCahiU,  22  Cal.  663,  ^  Ohio  St.  283,  78  Am.  Deo.  308; 

83  Am.  Dec.  84;  Gardner  v.  Gardner,  gigelow  v.  Topliff,  25  Vt  278,  60  Am. 

'  Not  ffl  W  Stea™.  20  8.  D.  220, 

etc.,  Co.,  204  N.  T.  458,  07  N.  E.  879   ^4  "SnJ^T'T  W  A  ^ 

''l^Vf'^ii  '"^TM    a  -    ^  ^S^'v"^  sLSnt,  6  Minn. 

^               ii''j\.Jc^^^"^4?"iS'  MS.  80  Am.  Dee.  424;  Muskingum 

?:^'T^-;^T?'v^-.f^f  B«*      Carpenter,  7  Ohio  21,  pt.  1, 

41  L.RA.{N.S.)  740  and  note.  28  Am.  Dec  616,  OTemiled  on  another 

>1.  Howell  V.  McCne,  36  Kan.  636,  point  by  White  ▼.  Dounan,  1  Ohio 

14  Pae.  267,  69  Am.  Rep.  684;  Henry  St.    110;    Strang    t.    Beach,  11 

Chrialian  Bldg.,  eto.,  Aas'n  v.  Walton,  Ohio  St  283,  78  Am.  Dee.  308;  Read 

181  Pa.  St.  201,  37  AU.  261,  69  A.  S.  v.  Totedo  Loan  Co.,  68  Ohio  St.  280, 

R-  030-  67  K.  E.  720,  96  A.  S.  R.  668,  62 

Note:  41  LJLA.(N.S.)  740.  L.BJl.  7M;  Pringto  t.  Daan,  87  Wis. 

12.  Amerieni  Sav.  Bank,  etc.,  Co.  r.  449,  19  Am.  Rep.  772. 

HfllgMen,  M  Wash.  64,  «7  Wash.  572,  17.  See  DsxDS,  toL  S,  pp.  040-943. 
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within  the  requirement;  nor  can  the  spouse  of  a  party.  But  ft  relar- 
tive  by  marriage,  an  agent,  or  attorney  ia  a  aatisfactory  witoeae*' 
and  the  same  rule  obtains  with  reepect  to  a  stockholder  ih  a  mortgagee 
corporation.** 

52.  Delivery  and  Acceptance. — An  indispensable  requisite  to  'thft 
operation  of  a  mortgage  is  delivery.**  To  constitute  delivery,  the- 
mortgage  must  pass  under  the  power  of  the  mortgagee,  or  some  person 
for  his  use,  with  the  consent  of  the  mortgagor,  the  intent  of  the 
latter  that  there  should  be  a  delivery  being  the  decisive  factor.*  It 
is  sufficient  for  this  purpose  that  delivery  be  madfe  to  the  recorder 
for  the  use  of  the  mort^gee.'  Of  course  where  a  mortgage  is  placed 
in  the  hands  of  the  mortgagee  named  therein  by  some  third  person 
with  whom  it  has  been  deposited  and  this  is  done  without  the  consent 
of  the  mortgagor,  there  ia  no  delivery.*  Not  only  must  the  mortga|g& 
be- delivered  by  the  mortgagor,  but  it  must  be  accepted  by- the  mort- 
gagee and  until  accepted,  it  can  have  no  affect  as  a  lien.*  TUim^ 
where  a  mortgage  is  delivered  for  the  use  of  the  mortgagee  but  with- 
out his  knowledge  to  the  records  to  be  recorded,  it  must  be  hM 
subordinate  to  attachmente  levied  subsequent  to  the  delivery  but  prior 
to  acceptance  by  the  mortgagee,  hie  acceptance  not  relating  baek  to 
the  original  delivery.*  Acceptance  by  a  trustee  under  a  deed  of  trust 
10  presumed  from  delivery  to  him,*  and  the  aaaant  of  creditors  to  a 
deed  of  trust  for  their  benefit  is  not  necossaxy  in  order  to  vest  the 
legal  title  in  the  trustee.'  Wl^ther  delivery  has  beea  made  is  a 
question  of  fact  thou^  it  may  be  inferred  fnopi  circumatanceSf^  as 

U.  Note:  15  Ann.  Cas.  691  et  awl.  -3.  Dttvis  v.  Beehstein,  69  T..440, 
And  see  Dsgds,  vol.  8,  pp.  942,  943.      2b  Am.  Rep.  213 ;  Chipman  t.  Tucker, 

19.  Read  v.  Toledo  Loan  Ca,  68  38  Wis,  43,  20  Am.  Rep.  1. 

Ohio  St  280,  67  N.  E.  729,  96  A.  &  4.  Woodbury  v.  Fisher,  20  Ind.  387, 
B.  663,  62  L.B.A.  790.  '  ^  Am.  Bee.  335;  Lee  v.  Fletcher,  46 

Note:  15  Aim.  Gas.  693.  '.  maa.  49,  48  N.  W.  456,  12  L.B.A. 

20.  Bell  V.  Farmers'  Bank,  ll  Bash  171;  Shirley  v.  Burch,  16  Ore.  83,  18 
(Ky.)i34,  21  Am.  Rep.  306;  CoUins  Pac.  351,  8  A.  S.  R.  373;  Tittle  v. 
V.  CoUine,  51  Miss.  311,  24  Am.  Reb.  Vanleer,  89  Tez.  174,  29  S.  W.  1065, 
632;  Shb-ley  t.  Burofa,  16  Orft  83,  18  34  S.  W,  715,  37  UR.A.  337. 

Pac.  351,  8  A.  S.  R.  273.    And  see  6.  National  State  Bank  v.  Bforse,  73 

Dkbds,  vol.  8,  p.  973.  Ia.  17^,  34  N.  W.  803,  5  A.  S.  R. 

1.  Woodbury  v.  Fisher,  20  Ind.  387,  670. 

S3  Am.  Dec.  325;  Ooxbam  v.  Mea-  6.  Bowdea  v.  Parriah,  86  Ya.  67,  9 

«ham,  63  Vt.  2S1,  22  Atl.  572,  13  S.  E.  616,  19  A.  S.  B.  873. 

L.R.A.  076.    See  Dkrds,  vol.  8,  p.  7.  Tennant  v.  Stooey,  1  Rich.  Eq. 

978  et  seq.  (B.  C.)  222,  44  Am.  Dee.  213.   As  ta 

8.  Woodbn^  V.  FiAer,  20  Ind.  387,  the  mle  in  regard  to  generii  asEtgn- 

83  Am.  Dee.  325;  National  State  Bank  nrnts,  see  Aswomicshts  for  ths 

V.  Morse,  73  la.  174,  34  N.  W.  803,  Bbhbfit  or  Grxditobs.  nL  2,  pp. 

5  A.  S.  a  670;  Lee  v.  Fleteher,  46  676-678. 

iCinn.  49,  48  N.  W.  456,  12  L.R.A.  8.  Bnuilt£elclt  t.  Coofce,  27  On.  194, 

171.  40  Fae.  1,  50  A.  a.  R.  70L 
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ftcnu  the  circumstance  that  the  mortgage  is  found  in  the  possession 
of  the  mortgagee,*  or  is  assigned  by  him."  The  fact  that  a  mort- 
gage has  been  returned  to  the  mort^igor,  for  eafekeepdng,  after  it  has 
b«en  deliveied  to  the  mortgagee  and  by  him  accepted  does  not  defeat 
its  delivery  and  acceptance.^^ 

53.  Acknewledgment  as  Necessity. — Statutes  have  been  enacted  in 
many  jurisdictions  requiring  the  acknowledgment  of  mortgages.'- 
Under  these  statatee  it  has  been  htid  that  an.  acknowledgment  is  not 
.  necessary  to  the  operation  of  the  mortgage  aa  between  tlie  parties,*^ 
though  sometimes  a  dififer^t  rule  obtains  statute  wiUi  respect  to 
particular  m(»1gages.'*  The  ruling  has  likewise  been  made  that 
acknowledgment  is  not  esf>ential  to  tiie  validity  of  the  mortg^e  a.^^ 
against  a  prior  latent  equity,'^  or  against  a  subsequent  purchaser  witli 
actual  notice  of  its  existence."  There  is,  however,  authority  to  tlie 
contrary  on  the  latter  point,*'  and  it  has  been  ruled  that  a  mortgage 
is  not  entitled  to  record  unless  properly  acknowledged ;  and  the  record 
of  an  unacknowledged  or  defectively  acknowledged  mortgage  does 
not  i^erve  as  constructive  notice.^^  In  fact,  an  acknowledgment  before 
the  mortgagor  of  a  mortgage  executed  in  the  name  of  a  fictitious 
person  will  not  entitle  the  instrument  to  record,  although  his  interest 
does  not  appear  on  its  face.**  However,  it  has  been  provided  bj- 
statute  that  a  mortgage,  even  though  defectively  acknowledged,  shall, 
if  recorded  in  the  proper  office^  impart  the  same  notice  to  third  per- 

9.  Note;  13  L,R.A.  677.  knowlbdgments,  vol.  1,  p.  267. 

10.  Lady  Superior,  etc.  v.  McNa-  14.  Le  Mesnager  v.  Hamilton,  101 
mam,  3  Bari».  Ch.  (K.  T.)  875,49  Am.  Cal.  632,  36  Pac.  1054,  40  A.  S.  R. 
Dee.  184.  61;  AmerieaQ  Saving,,  etc.,  Aaa^o  t. 

11.  Bradtfeldt  v.  Cook»,  27  Ore.  Burghardt,  19  Mont.  323,  48  Pac  391, 
194,  40  Pac.  1,  50  A.  S.  R.  701.   '  61  A.  S.  R.  507;  Havemeyer  v.  Bahn, 

12.  Strang  v.  Beach,  11  Ohio  8t.  48  Neb.  536,  67  N.  W.  489,  58  A.  S. 
283,  76  Am.  Dec.  308:  Read  t.  Toledo  R.  706  and  note,  33  L.R.A.  332.  Aug 
Loan  Co.,  66  Ohio  Bt.  280,  67  14.  E  see  Acknowi<edgubkt8,  toI.  1,  p. 
729,  96  A.  S.  E.  663,  62  L.R.A.  790;  259,  301;  Husband  and  Wifb.  vol, 
Simpson  v.  Hillis,  30  Okla.  561,  120  13,  p.  640. 

Pac  572^  Ann.  Cas.  1913G  227;  Bige-  16.  StraeSer  v.  Rodman,  146  Ky. 

low  T.  Topliir,  26  Vt  273, 60  Am.  Oes.  1,  141  S.  W.  742,  Ami.  Gu.  U13C 

264.  549. 

IS.  Pacific  State  Bank  v.  Coata,  205  16.  Jones  v.  Berkshire,  16  la.  248. 

Fed.  618,  123  C.  C.  A.  634,  Ann.  Cas.  83  Am.  Dee.  412;  Simpson  v.  Hillis,30 

1913E  846;  Main  v.  Alexander,  9  Aik.  Okla.  561,  120  Pac.  072,  Ann.  Cas. 

112,  47  Am.  I>ec.  732;  Jones  v.  Berk-  19130  227. 

ahiie,  15  la.  &48,  83  Am.  Dec.  412;  17.  Jacoway  v.  Oaolt,  20  Aifc.  100, 

StraeiEer  t.  Rodman,  146  Kv.  1,  141  73  Am.  Dec.  494  and  note. 

S.  W.  742,  Ann.  Cas.  1013C  549;  18.  See  infra,  par.  20& 

Simpson  t.  Hillis,  30  Okla.  561,  120  '  19.  Blaekman  t.  Hendenna,  116  la. 

Pae.  672,  Ann.  Cas.  19130  227;  Du-  678,  87  N.  W.  066,  66  UB^  902. 

laney     Willis,  96  Ya.  608^  29  S.  E.  And  see  infra,  par.  206. 

334,  64  A.  S.  B.  816.   And  see  Ac- 
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'sons  from  the  date  of  recordiiig  as  if  it  had  been  regularly  executed 

and  acknowledged.* 

54.  Sufficiency  of  Acknowledgment. — ^The  statutory  requirements 
relative  to  acknowledgments  need  not  be  lit^'ally  followed.  Sufo- 
^jtantial  compliance  with  them  is  sufficient.*  Thus,  the  omission  of 
a  date  in  a  certificate  of  acknowledgment  is  not  fatal  provided  tho 
date  of  acknowledgment  clearly  appears  from  the  whole  instrument.; 
and  it  is  presumed  that  a  mor^ge  dated,  executed,  and  recorded  on 
the  same  day  was  acknowledged  on  that  day,  although  the  date  of 
acknowledgment  does  not  appear  from  the  certificate.'  So  a  certifi- 
cate of  acknowledgment  is  not  rendered  ineffectual  and  nugatory  by 
l^e  omission  of  the  name  of  tiie  person  acknowledging  it,  if  t^e  certifi- 
cate is  sufficient  in  other  respects  and  the  language  used  indicates 
that  it  was  the  mortgagor  who  appeared  before  the  officer.  In  such 
a  case  the  name  can  be  supplied  by  reference  to  the  instrument  to 
which  the  certificate  is  attached.*  However,  there  is  authority  to 
the  contrary.*  And  although  literal  compliance  is  not  exacted,  sub- 
stantial compliance  with  what  the  statute  requires  to  be  done  ought 
affirmatively  to  appear  from  a  certificate  of  acknowledgment  of  a 
mortgage.  Courts  cannot  by  intendment  supply  important  words 
omitted  from  ihe  certificate.*  One  in  fact  the  mortgagor  in  a  mort- 
g^  cannot  take  an  acknowledgment  thereof  even  though  the  mort- 
gage is  executed  in  the  name  of  a  fictitious  person,  his  interest,  though 
not  apparent,  disqualifying  him.'  But  an  acknowledgment  of  a 
mortgage  to  a  corporation  is  not  ineffectual  because  taken  by  a  stock- 
htrfder  tiierein,*  or  by  the  secretary  and  treasurer  thereof.*  And 
an  attorney  at  law  is  competent  to  take  an  acknowledgment  of  a 
mortgage  made  to  his  client,  although  he  holds,  for  collection,  the 
claim  secured  by  the  mortgage,  wherd  he  has  no  beneficial  interest 
in  having  it  made,  and  the  amount  of  his  compensation  does  not 
depend  upon  its  execution.** 

65.  Recording. — Mortgagee  ate  commonly  required  to  be  recorded, 
either  by  statutes  applying  to  them  in  terms  or  to  conveyances  gen^ 

1.  Paeifie  State  Bank  v.  Co&ta,  205  6.  Smith  v.  Hunt,  13  Ohio  260,  42 
Fed.  618.  123  C.  C.  A.  634,  Ann.  Cas.  Am.  Dec.  201. 

1913E  846.  Note:  2  Aon.  Cas.  990. 

2,  Jacoway  v.  Gauh,  20  Ark.  190,  6.  Jacoway  v.  Gault,  20  Ark.  190, 
73  Am.  Dee.  404;  Livingston  v.  Ket-  73  Am.  Dec.  494. 

telle,  1  Oilman  (111.)  116,  41  Am.  Dec.  7.  Blackman  v.  Hendeison,  116  la. 

166.  578,  87  N.  W.  655,  56  L.R.A.  902. 

S.  Dahlem'a  Eatate,  175  Pa.   St.  8.  Read  v.  Toledo  Loan  Co..  6ft 

454,  34  Atl.  807,  52  A.  S.  R.  848.  Ohio  St.  280,  67  N.  E.  729,  98  A.  8. 

4.  Livingston  v.  Kettelle,  1  Oilman  B.  663,  62  L.B.A.  790. 

I  lU.)  116,  41  Am.  Dec.  166.  9.  Note:  58  A.  S.  R.  707  et  seq. 

Note :  2  Ann.  Cas.  990.  10.  Havenmeyer  t.  Dahn,  48  Neb. 

See  also  AOKNOWLiDoiisiiTSf  vol.  1,  536,  67  N.  W.  489,  68  A.  8.  R.  706, 

p.  284.  33  L.R.A.  332. 
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Ally,  in  order  to  be  of  complete  efficacy.  Where  such  a  requirement 
is  made,  mortgages  of  equitable,  as  well  as  legal,  interests  in  land 
must  be  recorded,'*  as  must  equitable,  as  distinguished  from  legal, 
mortgages,**  though  on  this  point  a  different  view  sometimes  obtains.** 
The  statutes  making'  this  requirement,  however,  while  of  one  general 
tenor,  vary  in  their  particular  provisions  in  each  jurisdiction,  and 
it  is  therefore  impossible  to  lay  down  any  precise  rule  as  to  what 
dasB  of  persons  can  object  to  a  mortgage  on  the  ground  of  want  of 
record.  This  much  only  may  be  said  witii  confidmce  to  be  true 
in  all  jurisdictions,  tliat  a  mortgage,  as  between  the  parties  thereto 
or  their  legal  successors,  is  as  effectual  without  recording  as  with.** 
And  this  rule  obtains  even  under  a  statute  providing  that  a  mortgu^je 
shall  take  effect  from  the  time  of  its  record.**  Furtho'more,  although 
the  rule  is  by  no  means  universal,  it  may  be  generally  stated  that  an 
unrecorded  mortgage  of  property  is  binding  on  a  subsequent  purchaser 
or  incumbrancer  thereof  who  has  actual  knowledge  and  information 
of  the  existence  of  the  prior  mortgage.**  Sometimes  it  is  provided 
that  a  mortgage  must  be  reinscribed  within  a  certain  number  of 
years  from  ^e  date  of  its  original  inscription  or  recording,*^  tiiough 
this  ia  not  necessary  as  betwera  Uie  parties.^* 

DescripHon  of  Obligation  Secwred 

S6.  Rule  Stated. — A  mortgage  to  be  valid  must  some  way 
describe  and  identify  the  indebtedness  it  is  intended  ,to  secure.*'  As 
betweeo  the  partiee,  no  eicact  degree  of  aeoonicy  is  required  in  the 

IL  Ocnmd  Im.  Co.  r.  United  States  Beoduw. 

Iiu.  Co.,  10  Md.  517,  69  Am.  Dea  16.  Betz  r.  Snyder,  48  Ohio  St.  492, 

174.  And  see  Records.  28  N.  E.  234,  13  L.R.A.  235. 

12.  Note:  4  A.  S.  B.  707.  16.  See  infra,  par.  201  et  aeq. 

13.  Donald  v.  Hewitt,  38  Ala.  684,  17.  Cacnllo  v.  Hemsndex,  103  U.  S. 
73  Am.  Dec  431.  105,  26  U.  S.  (L.  ed.)  322;  Bondurant 

14.  Bank  of  Alexandria  v.  Herbert,  v.  Watson,  103  U.  S.  281,  26  U.  S.  (L. 
8  Cnuefa  36,  3  U.  S.  (L.  ed.)  479;  ed.)  447:  Pickett  v.  Poster,  149  U,  S. 
Shields  V.  Shiff,  124  U.  S.  351,  8  S.  505,  13  S.  Ct  998,  37  U.  S.  (L.  ed.) 
Ct  610,  31  U.  S.  (U  ed.)  445;  Baeon  829. 

V.  The  Northwestern  Mnt.  life  Ins.  i8.  CuchIId  v.  Hernandez,  103  U.  S. 

Co.,  131  U.  S.  258,  9  S.  Ct.  787,  33  105,  26  U.  S.  (L.  ed.)  322;  Bondurant 

U.  S.  (L.  ed.)  128;  Morean  t.  Ken-  v.  Watson,  l03  TT.  S.  281,  26  U.  S.  (L. 

driek,  91  Ark.  394, 121  8.  W.  278,  134  ed.)  447;  Shields  v.  ShiflE,  124  U.  S. 

A.  S.  K.  78;  Pettibone  v.  Qriswold,  4  351,  8  &  Ct.  510,  81  U.  8.  (U  ed.) 

Conn.  158,  10  Am.  Deo.  106;  Morse  t.  446. 

Curtis,  140  Mass.  772,  2  N.  E.  929,  54  19.  Moore  t.  Russell,  133  Cal.  297, 

Am.  Rep.  456;  Vaaghan  v.  Schmalsle,  66  Pac  624,  85  A.  8.  R.  166;  Merrills 

10  Mont.  186,  25  Pac  102,  10  L.R.A.  v.  Swift,  18  Conn.  267,  46  Am.  Dec. 

411  and  note;  Simpoon  v.  Hillis,  30  316;  Bowen     RateUff,  140  Ind.  393, 

Okla.  561,  120  Pae.  672,  Ann.  Cas.  39  N.  E.  860, 49  A.  S.  R.  203  and  nota 

1913C  227;  Pratt  V.  Bennington  Bank,  Notes:  33  Am.  Deo.  382  :  36  Ant 

10  VL  293,  33  Am.  Dee.  201.    See  Dee.  Se. 
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description,  it  sufficiug  that  the  debt  secured  be  capable  of  identifi- 
cation, and  the  amount  thereof  fuscertainable.^  As  between  third 
parties,  while  literal  accuracy  of  description  is  not  required,  it  is 
easential  that  the  character  of  the  debt  and  the  extent  of  the  incum- 
brance should  be  defined  with  such  reasonable  certainty  as  to  pre- 
clude the  parties  from  substituting  other  debts  than  those  described, 
thereby  nmking  the  mortgage  a  mere  cover  for  the  peipetration  of 
a  fraud  upon  creditors.'  It  is  not  requisite,  however,  that  the  descrip- 
tion should  be  so  completely  certain  as  to  preclude  the  necessity  of 
.  extraneous  inquiry.-  On  the  contrary,  it  is  sufficient  if  it  indicates 
sources  of  information  by  reference  to  which  the  exact  terms  and 
extent  of  the  incumbrance  may  be  ascertained.*  And  it  has  been 
laid  down  generally  that  a  mortgage  is  not  invalid  as  to  third  persons 
on  account  of  uncertainty  in  the  description  of  tlie  debt  intended  to 
be  secured,  when,  on  the  ordinary  principle  allowing  extrinsic  evi- 
dence to  apply  a  written  contract  to  its  subject  mattw,  the  debt 
intended  to  be  secured  may  be  shown  as  between  the  parties.*  It 
is  to  be  noted  that  the  sufficiency  of  a  description  depends  in  lai^ 
measure  on  the  nature  of  the  obligation  secured.  Where  that  ia 
undetermined  in  extent  or  amount  the  description  must  necessarily 
be  more  or  less  indefinite.  In  view  of  this  consideration  descriptions 
of  a  very  general  character  have  been  pronounced  siifRcient.*  The 
observation  has  been  made,  however,  that  a  definite  description  cannot 
be  disused  with  because  it  happens  from  the  aocidentol  aituntion 
of  the  parties  at  the  time  not  to  be  in  their  power  to  furnish  it,  and 
that  uncertainty  is  excusable  only  when  a  resultaut  of  the  inherant 
nature  of  the  obligation  secured,*  Accordingly,  some  of  the  cases 
maintain  that  if  a  mortgage  is  giv«i  to  secure  an  ascertained  dbbt, 
the  amount  thereof  must  be  specifically  stated.'  But  bonds  or  notes 
secured  by  a  mortgage  need  not  be  described  therein  with  minut* 
exactness.  It  is  suffident  if  they  can  be  thoroughly  identified  ,  by 
parol  wideuoeu* 

20.  Utley  v.  Smilh,  24  Conn.  290,  339:  Holley  v.  Curiy,  58  W.  Va.  70, 
63  Am.  Dec.  163.  51  S.  E.  135,  112  A.  S.  R.  944. 

1.  Pettibone  v.  Griswold,  4  Coim.     4.  Note:  49  A.  S.  R.  207  et  seq. 
158,  10  Am.  Dec.  106;  Stoughton  v.     5.  Pettibone  v.  Griswold,  4  Conn. 
Pasco,  5  Conn.  442,  13  Am.  Dec.  72;  158,  10  Am.  Dec.  106;  Stoagbton  v. 
New  V.  Sailors,  114  Ind.  407,  16  N.  E.  Pasco,  5  Conn.  442,  13  Am.  Dec.  72; 
609,  5  A.  S.  R.  632.         ,  Utley  v.  Smith,  24  Conn.  290,  63  Am. 

Note:  49  A.  S.  E.  208.  Dec.  163. 

2.  Stoughton  V.  Paeco,  6  Conn.  442,  6.  MerriDs  v.  Swift,  18  Conn-  257, 
13  Am.  Dec  72.  46  Am.  Dec  316. 

Notes:  49  Am.  Dec.  177;  49  A.  S.     7.  Note:  49  A.  S.  B.  208. 
R.  207.    .  8.  Boody  v.  Dans,  20  N.  H.  140,  51 

3.  Bowen  v.  Ratcliff,  140  Ind.  393,  Am.  Dee.  210;  Hull  v.  Lambert,  7  N.' 
39  N.  E.  860,  49  A.  S.  R.  203;  BooUi  J.  Eq.  651,  51  Am.  Dpc.  272. 

-V.  Barnnla,  9  Conn.  286,  23  Am.  Dec.     Kote:  49  A.  8.  R.  208. 
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57.  Misdcsciriptiott  Generally.— Slight  discrepancies  between  the 
description  of  an  obligation  and  the  obligation  itself,  due  to  clerical 
errors,  oversight,  or  like  causes,  do  not  vitiate  a  mortgage.*  So 
uhimportant  mistakes  in  the  copy  of  a  note  embodied  in  the  mortgage 
given  to  secure  it  are  not  fatal  to  the  validity  of  the  mortgage,  when 
it  is  apparent  that  the  debt  and  note  sued  on  are  the  debt  and  note 
referred  to  in  the  mortgage."  And  a  mortgage  is  not  rendered 
fraudulent  or  void  by  an  error  in  overstating  the  amount  of  a  debt 
secured  thereby,  when  it  does  not  profess  to  state  the  amount  with 
precision,  and  it  does  not  appear  that  the  precise  amount  had  tiien 
been  ascertained.*'  Furthermore,  the  broad  doctrine  prevails  in  some 
juripdietions  that  the  true  state  or  nature  of  an  indebtedness  secured 
by  a  mortgage  need  not  be  disclt^ed  thereby,  but  may  be  shown  by 
parol,  in  cases  free  from  fraud,  the  liberal  view  being  taken  that 
the  validity  of  a  mortgage  does  not  depend  on  the  description  or 
form  of  the  debt,  but  rather  on  the  existence  of  the  debt  it  is  given 
to  secure.**  Of  course,  a  mortgage  which  misrepresents  the  trans- 
action it  recites,  and  the  consideration  on  which  it  is  executed,  is 
liable  to  suspicion  and  must  sustain  a  rigorous  examination.  It  is, 
certainly,  always  advisable  fairly  and  plainly  to  state  the  truth.  But 
if,  on  investigation,  the  real  transaction  shall  appear  to  be  fair,  though 
somewhat  variant  from  that  which  is  described,  it  would  seem  to  be 
unjust  and  unprecedented  to  deprive  the  person  claiming  under  the 
deed  of  his  real  equitable  rights,  unless  it  is  in  favor  of  a  person  who 
has  been  injured  by  the  misrepresentation.**  Hence,  a  mortgage  pur- 
porting to  secure  a  note  or  bond  may  be  valid  although  no  note  or 
bond  has  been  in  fact  executed.*' 

58.  Accuracy  as  Essential  in  Describing  Nature  of  Obligation.— 
While,  as  has  been  noted,  in  some  jurisdictions  the  nature  of  an 
obligation  secured  by  a  mort^cage  need  not  be  truly  described  thereby 
in  ttie  absence  of  fraud,**  elsewhere  it  has  been  said  generally  that 
the  description  of  the  obligation  must  be  correct  as  far  as  it  goes  and' 
□ot  of  a  character  to  mislead  or  deceive,**  and  the  rule  sometimes 
prevails  that  a  mortgage  must  at  least  truly  and  accurately  set  forth 

9.  Booth  V.  BamniD,  9  Conn.  2S6|  K.  W.  456,  12  JjJt^.  17L 
23  Am.  Dee.  339:  Thompson  v.  Cobb,     Note:  49  A.  S.  R.  209. 

95  Tex.  140,  66  S.  W.  1090,  93  A.  S.  13.  Shirras  v.  Caig,  7  Ciiuuh  34, 
B.  820.  3  U.  S.  (L.  ed.)  260;  Tally  v.  Hbr- 

Note:  49  A.  S.  B.  208.  loe,  36  Cal.  302,  95  Am.  Deci  102. 

10.  tfoore  T.  RiuseU,  133  Cal.  297,  14.  Lee  v.  Fleteher,  46  Minn.  4»i 
65  Pac.  624,  85  A.  S.  R.  166.  48  N.  W.  4S6,  12  L.R.A.  171. 

11.  Bompas  v.  Dotson,  7  Hompb.  Notes:  49  A.  8.  B.  209  ;  44  UIX 
(Tenn.)  310,  46  Am.  Dec.  81.  (N.S.)  1153. 

12.  Shirras  v.  Caig,  7  Grancti  34,     IS.  See  supra,  par.  57. 

3  IT.  8.  (L.  ed.)  260;  Wood  v.  Wei-  16.  Bowen  v.  Bateli£,  140  Ind. 
mar,  104  V.  S.  786,  26  U.  8.  (L.  edT)  393,  39  N.  E.  860,  49  A.  &  B.  2031 
77V;  Lee  t.  Fleteher,  46  Kinn.  49,  48  and  note. 
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the  nature  of  the  debt  or  obligation  which  it  secures."  Thus,  it 
has  been  held  that  a  mortgage  purporting  to  be  for  an  absolute  indebt- 
edness will  not,  as  against  other  creditors,  secure  a  contingent  lia- 
bility of  the  mortgagee  for  the  mortgagor.'*  So  a  mortgage,  the 
condition  of  which  was  to  the  effect  that  it  should  be  void  if  the 
grantor  should  discharge  a  certain  promissory  note  of  one  thousand 
dollars  by  him  executed  to  the  mortgagee,  has  been  ruled  to  be  of 
no  effect  as  to  a  subsequent  attaching  creditor;  because,  though  the 
mortgagor  was  indebted  to  the  mortgagee  in  the  sum  of  seven  hundred 
and  fifty-^  dollars,  which  the  mortgage  was  intended  to  secure,  no 
such  note  as  that  described  had  ever  b^n  executed."  On  the  other 
hand,  a  mortgage  has  been  sustained  where  it  purported  to  secure 
a  note  in  the  penal  sum  of  one  hundred  dollars  when  in  fact  the 
note  was  in  the  ordinary  form;  and  the  same  ruling  has  been  made 
in  a  case  where  tiie  indebtedness  was  described  as  a  note  for  two 
hundred  dollars,  but  tiie  consideration  for  the  note  was  in  fact  an 
agreement  to  deliver  goods,  all  of  which  had  not  been  delivered.** 
59.  Future  Advances  in  General. — It  is  now  well  settled  that  a 
mortgage  to  secure  future  advances,  though  it  does  not  disclose  such 
purpose  on  its  face,  is  valid  between  the  parties  or  as  against  any 
subsequent  incumbrancer  not  prejudiced  thereby.'  In  such  a  case, 
it  is  held,  there  is  no  contravention  of  registry  laws,  as  the  registry 
is  not  intended  as  notice  of  the  amount  actually  due  on  a  mortgage.' 
Of  course,  the  omission  to  state  the  object  subjects  the  mortgage  to 
suspicion,  and  the  holder  will  be  put  to  strict  proof  of  the  payment 
of  the  consideration.'  But  the  rule  obtains  in  this  instance,  as  in 
the  case  of  descriptions  of  other  obligations,  Aat  if  the  mortgage 
gives  such  information  that  by  inspection  of  the  record,  and  by  the 
exercise  of  common  prudence  and  ordinary  diligence,  the  extent  of 
the  incumbrance  may  be  ascOTtained,  although  the  insbument  may 
not  truthfully  state  its  object  on  its  face,  if  the  transaction  is  otiier- 
wise  fair,  th^  is  nothing  inequitable  in  enforcing  it.*  However, 
there  are  decisions  founded  on  the  supposed  policy  of  a  particular 

17.  Townsend  v.  Todd,  91  U.  S.  Harloe,  35  Cal,  302,  96  Am.  Doc.  102; 
452,  23  U.  S.  (L.  ed.)  413;  North  v.  Tapia  v.  Demartini,  77  Cal.  383,  19 
Belden,  13  Conn.  376,  35  Am.  Dec.  83  Pac.  641,  11  A.  S.  R.  288. 

and  note;  Merrills  v.  Swift,  18  Conn.  Notes:  116  A.  S.  R.  695;  Ann.  Caa. 

267,  46  Am.  Dee.  315.  1913C  560  et  seq. 

Note:  Ann.  Caa.  1913C  562.  2.  Note:  Ann.  Cas.  1913C  560. 

18.  Sanford  v.  Wheeler,  13  Conn.  8.  Shirras  v.  Caig,  7  Cranch  34,  3 
165,  33  Am.  Dec.  389;  North  v.  Bel-  U.  S.  (L.  ed.)  260;  TuUy  v.  Harloe, 
den,  13  Conn.  376,  35  Am.  Dec.  83.  35  Cal.  302,  95  Am.  Dec.  102. 

19.  Notes:  35  Am.  Dec.  86;  49  A.  4.  Bowen  v.  Ratcliff,  140  Ind.  393, 
S.  R.  208.  39  N.  E.  860,  49  A.  S.  R.  203;  Som- 

80.  Note:  36  Am.  Dec.  86.  mers  v.  Root,  42  Min.  7^  2  Aa. 

1.  Kirby  t.  Raynes,  138  Ala.  194,  Rep.  653. 
36  So.  118,  100  A.  S.  R.  39;  Tnlly  v. 
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recording  systMQ,  which  hold  that  the  record  of  a  mortgage,  includ- 
ing mortgagee  to  secure  future  advances^  must  disclose  the  teue  state 
of  the  ineumbrance,  with  as  mudi  certainty  as  the  nature  of  the 
case  will  admit  of,  or  the  mortgage  will  be  absolutely  void  as  to 
attaching  creditors  and  subsequent  purchasers.^  Thus,  a  mortgage 
purporting  to  be  made  for  a  present  loan,  while  binding  as  to  the 
amount  ot  the  actual  cash  advanced  on  ^e.  execution  of  t^e  mort* 
gage,  is  not  good  against  subsequent  incumbrances  as  to  future  pay- 
ments. However,  even  where  this  view  obtains,  such  a  mortgage 
creates,  as  between  the  parties,  a  lien  for  future  advances.* 

60.  Heceuity  of  Stating  Limit  of  Advanceg. — ^With  a  view  to  pre- 
venting fraud  and  of  enabling  persons  about  to  deal  with  property 
to  know  the  extent  to  whi(^  it  is  encumbered,  it  has  been  stated 
that  every  mortgage  should  i9>ecif7  the  amount  intended  to  be  secured 
thereby,  and,  hence,  that  a  mortgage  which  merely  dedaree  that  it 
is  to  secure  such  advances  as  shall  thereafter  be  made  by  the  mort- 
gagee  to  tiie  mortgagor,  or  such  indebtedness  as  shall  thereafter  arise 
between  them,  should  be  held  invalid.^  However,  it  is  commonly 
reasoned  that  such  a  limitation  will  always  be  made  lai^  enough  to 
cover  all  contingracies,  leaving  it  still  necessary  to  make  inquiry 
to  leam  tiie  real  amount  secured  and  offering  opportunities  for  fraud 
quite  as  convenient  as  an  open  mortgage.*  Accordingly,  most  of  the 
courts  agree  that  if  the  mortgage  shows  on  its  face  that  it  is  given 
to  secure  future  advances,  it  is  not  essential  to  its  validity  that  it 
shall  show  the  amount  it  is  intended  to  secure,  as  it  is  sufficiently 
defhiite  to  put  subsequent  incumbrancers  on  inquiry,  and  they  must 
ascertain  the  extent  of  the  lien  or  suffer  the  consequences.*  Statutes 
in  substance  requiring  every  mortgage  to  specify  the  ddbt  to  secure 
which  it  is  given  have  been  construed  not  to  necessitate  a  statement 
of  the  amount  of  future  advances  to  be  secured.^* 

Description  of  Property  Mortgaged 

61.  General  Necessity  and  Sufflciencj. — ^As  a  thing  to  be  mort^ 
gaged  is  an  essential  element  of  a  mortgage,^^  it  is  axiomatic  that  it 
nust  ocmtain  such  a  certain  and  d^nite  description  of  the  property 

Notes:  116  A.  S.  R.  695;  Ann.  Caa.  168,  10  Am.  Dee.  106. 

1913C  561.  8.  Note:  Ann.  Gas.  1913C  562. 

*  And  see  supra,  par.  58.  9.  Tapia  v.  Demaxtini,  77  Cal.  383, 

6.  Townsend  t.  Todd,  91  U.  8.  452,  19  Pae.  641,  11  A.  S.  R.  288;  Ue- 

23  U.  S.  (L.  ed.)  413.  Daniels  v.  Colvia,  a6  Yt.  300,  42 

Note:  Ann.  Cas.  1913C  562.  Am.  Dee.  512. 

And  see  supra,  par.  58;  infra,  par.  Notea:  116  A.  8.  B.  696;  Ann.  Cas- 

210  et  seq.  1913C  562. 

6.  Note:  Ann.  Cas.  1913C  562.  10.  Note:  Ann.  Cas.  1913C  662. 

7.  Pattibona  v.  Oriswold,  4  Conn.  11.  See  infra,  par.  65,  B6. 
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encumbered  aa  to  make  it  the  subject  6f  the  charge  created:^*  How- 
ever, any  reference  or  description  1^  which  the  premises  intmded 
to  be  dealt  with  may  be  found  and  identified  is  sufficient,**  the  rulft 
in  this  regard  conforming  to  that  obtaining  with  respect  to  deeds 
■  generaUy.**  And  a  description  will  not  be  deemed  insafficient  jf> 
by  any  reasonable  construction  of  its  terms,  it  can  be  held  to  oaeloae 
or  embrace  a  particular  tract  of  land."  Thus,  a  mortgage  which 
describes  the  property  mortgaged  as  "100  acres  in  the  southeast  comer" 
of  a  parcel  containing  490  acres  in  the  form  of  a  square  is  sufficient 
88  a  description.  The  corner  of  the  lot  is  to  be  taken  as  a  base  point 
from  which  two  sides  of  the  tract  of  land  conveyed  shall  extend  an 
equal  distance,  ao  as  to  enclose  by  parallel  lines  the  quantity  con- 
veyed." Omittjng  to  name  the  state,  county  and-  township  will  not 
prejudice  where  other  adequate  elements  of  identiRcation  exist.** 
Furthermore,  a  description  may  be  safficient,  even  though  it  may  be 
necessary  on  account  of  its  imperfect  or  indeSnite  character  to  aid 
the  intention  of  the  parties  by  averring  and  proving  extrinsic  faots.*^ 
Thus,  the  generality  of  the  language  used  is  not  objectionable  if  it 
distinguishes  particular  property.  Wherefore,  a  mortgage  "qf  all  my 
property"  is  valid.**  And  the  broad  doctrine  has  been  asserted  that 
where  the  description  is  such  that  the  sheriff  could  readily  ascertain 
the  'parcel  ordered  to  be  sold  by  him  and  the  surveyor  could  easily 
locate  it,  it  is  sufficient.  But  it  has  been  said  that  the  courts  more 
closely  scrutinize  and  require  a  higher  degree  of  certainty  in  the 
descripMon  in  a  mortgage  than  in  an  absolute  conveyance." 

62.  Reference  to  Extraneous  Instruments;  Conflicting  and  Erre- 
aeous  Descriptions. — It  is  not  necessary  that  Uie  description  be  con- 
tained in  the  body  of  the  mortgage;  but  if  it  refers,  for  identification, 
to  some  other  instrument  or  document,  as  to  another  deed  or  map 
by  which  the  property  may  be  identified,  it  is  sufficient.*  This  doc- 
trine has  found  enunciation  and  application  in  a  number  of  instances.* 

12.  Notes:  71  Am.  Dee.  309 ;  137  r.  McKay,  U9  Oa.  196,  46  8.  E.  992, 
A.  S.  E.  253.  100  A.  S.  B.  166;  Bpwen  v.  Wicker- 

18.  Johnson  v.  MeEay,  119  Oa.  Eh&m,  124  Ind.  404,  24  K.  E.  983,  19 
196,  46  S.  S.  982,  100  A.  S.  B.  166.    A.  S.  B.  106. 

Notws  197,  A.  ^  E.  254;  18  Eng.     Notes:  137  A.  S.     857;  18  hJLk. 
Bui.  Cas.  24.  177. 

14.  And  see  Dseds,  toL  8,  p.  1071     19.  Wilson     Boyce,  92  17.  S.  320, 
et  aeq,  '     .      23  U.  S.  (L.  ed.)  608;  Higgina 

16.  Payton   r.   Mcmnl,  128  .Oa.  Higgins,  121  Cal.  487,  63  Pac  1081, 
610,  58  S.  E.  $0, 11  Amu  Cas.  163.   66  A.      B.  57  and  note;  Davis  v. 
-  Note:  137  A.  8.  B.  254  et  seq.       Horne,  54  Ma.  563,  45  So.  4761  127 
16.  Payton  v.  MePhaul,  128  Oa.  A.  S.  B.  151. 


510.  68  S.  E.  50,  11  Ann.  Gas.  16^.       Note:  137  A.  S.  B.  260. 
*17.  Hote:  1^  A.  S.  B.  257.   See     80.  Note:  137  A.  S.  B.  855. 


13.  Domdc  T.  Sams,  98  Oa.  397,  25  See  also  Debdb,  vol.  8,  o.  1078. 
S.  E.  609,  58  A.  S.  B.  309;  Johnson     8.  Yaogfan  t.  SclimattUu  10  Mo^ 

288 


1.  Note:  137  A.  S.  B.  254  «t  saq. 
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A  atatemant  of  the  quantity  of  land  mortgaged  is  considered  the  moat 
uncertain  part  of  the  description,  and  when  inconaiatent  with  bound»- 
rifls,  oouraes  or  distances  must  be  rejected.*  And  when  the  general 

description  is  sufficient,  a  particular  description  repugnant  thereto 
may  sometimes  be  treated  as  surplusage.*  Mistakes  in  the  matter  of 
description  do  not  vitiate  the  security  any  more  than  they  would  a 
conv^ance  of  the  land,  provided  always  they  are  capable  of  correc- 
tion.* So  a  mortgage  will  not  be  invalidated  by  reason  of  an  error 
in  the  description  of  the  property,  in  case  the  remainder  of  the  descrip- 
tion^  after  rejecting  the  erroneous  portion,  is  sufficiently  definite  to 
enable  the  land  to  be  located  *  And  if  a  claimant  for  public  land 
enters  and  settles  thereon  prior  to  its  survey,  and  mortgages  all  of  hia 
land  claim,"  the  mortgage  is  sufficient  to  pass  Uie  title  to  the  claim 
as  located  by  a  subsequent  survey,  although  the  description  in  the 
mortgage  is  erroneous,  and  does  not  correspond  with  that  of  the 
patent^  Parol  evidence  is,  of  course,  admissible  to  explain  a  mistake 
in  description,*  but  if  the  description  is  so  inaccurate,  vague  and 
indefinite  as  to  render  the  identity  wholly  uncertain,  the  mortga^ 
aa  void,  and  parol  evidenee  will  not  be  admitted  to  cure  it* 

VIL  Validity 

BaenUal  Elmneni$ 

63.  Parties. — An  instrtunent  cannot  operate  as  a  mortgage  unless 
(hero  exist,  as  parties  thereto,  both  a  mortgagor  and  a  mortgagee.'* 
Thus,  a  eonrt  of  equity  will  not  deiaee  the  foreclosure  of  a  mortgage 
■void  in  law  becwise  of  the  want  of  the  name  of  a  proper  mortgagee.^^ 
And  a  mortgage  by  an  administrator  individually  to  himself  as  admin- 
is^tor  to  secure  an  indebtedness  which  he  owes  to  the  estate  is  invalid 
Iqt  want  of  contracting  parUes.'*  However,  the  use  of  a  fictitioua 
oame  is  sufficient  as  l^tween  the  mortgagor  and  the  mortgagee  to 
create  a  valid  lien  on  the  property .>*   Aooording  to  the  weight  of 

186,  26  Pac.  102,  10  L.EJL  411.  Not«:  137  A.  S.  E.  267  et  aeq. 

Note:  137  A.  S.  B.  260.  See  ako  Dxais,  vol.  8,  p.  1086. 

8.  Note:  137  A.  8.  a  266.  ••  Note:  137  A.  S.  B.  267  et  aeq. 

4.  Johneon  t.  McKay,  119  Oa.  UW,  ^  *2 

46  8.  B.  992, 100  A  Sl-B.  166.  «  N.  W.  155,  19  A  6.  R.  236 ;  Cd- 

6.  Note:  137  A  8.  B.  2OT.  ^„  ^S*"*^  ^  ^r%.^  ^ 

*N'ot^:^'r8Yb5;\^UB.A.  ^  ^"^^ 

n  «r  ..   M      11-  Shirley  v.  Burch,  16  Ore.  88, 

7.  Rogers  ».  MOIct,  13  Waah.  82,  ig  p»c.  351,  8  A.  8.  B.  273. 

42  Pae.  525,  62  A  8.  B.  20.  12.  Qorham's  v.  Meacham's,  63  Vt 

8.  Sharp  v.  Thompson,  100  BL  447,  231,  22  AtL  572, 13  UB.A.  676. 

39  Am.  Rep.  61.  18.  BUekmrnn  v.  HendenHn,  Ut 

R.  a  L.  Vol.  XIX.— 19.  flg 
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teuthoriiyi  dt  is  eteential  to  tbe  op^^ie  effect  of  a  conveyance  of  real 
wtate  thi^  the  gator's  name  must  appear  in  the  body  of  the  instru- 
ment in  connection  with  apt  words  of  conveyance,  and  that  the  mere 
execution  of  the  instrument  by  signing  and  acknowledging  it  is 
not  sufficient.^^  The  same  question  naturally  arises  with  reepect  to 
^ibrtigages,  and  so  far  at  least  as  a  mortgage  is  considered  as  a  con- 
veyanbe  of  the  legal  title,**  the  rule  applicable  to  deeds  seems  to  gov- 
ern in'  the  case  of  mortgages.**  There  are  cases,  however,  even  in 
those  jurisdictions  whore  a  mortgage  is  regarded  as  a  conveyance, 
which  hold  that  if  from  the  whol^  instrument  the  person  signing 
it  may  be  identified  as  the  mortg^or,  it  is  sufficient."  And  in  the 
case  of  a  married  woman  joining  in  the  execution  of  a  mortgage  to 
'b^  her  inchoate  right  of  dower,  it  is  not  necessary  that  she  should 
,j>e  named  in  the  premises,  if  the  mortgage  contains  apt  words  of 
."waiver  of  the  dower  right.'* 

.,64.,Jfi9ertioii  of  Name  of  Uon^agee  by  Other  than  Grantor. — 
.Where  a  person  executes  a  mortgage  on  his  property,  complete  in 
every  particular  exc^t  that  the  name  of  the  mortgagee  is  left  blank, 
and  then  delivers  it  to  an  agent  with  authority  to  raise  money  thereon, 
the  agent  has  implied  power  to  fill  in  tiie  blank  with  the  name  of 
the  person  advancing  the  money  and  to  deliver  the  mortgage  to  him. 
Where  this  has  been  done  tiie  mortgage  isbf  the  same  force  and  effect 
as, if  it  had  been  originally  executed  in  the  same  form  in  which  it 
was  finally  delivered  to  the  mortgagee.  New  execution  and  delivery 
are  unnecessary.**  A  somewhat  different  question  is  presented  where 
a  mortgage,  completely  executed  in  all  r&»pects  except  that  the  name 
of  the  mortgagee  is. left  blank,  is.  delivered  not  to  an  agent  of  the 
mortgagor,  but  to  t^e  person  io  whose  favor  ^e  indebtedness  secured 
by  the  mortgage  runs.  However,  in  this  instance,  too,  the  general 
.rule  is  that  a  new  execution  and  delivery  ai'e  not  essential.  The 
ipe^n  holding  the  iodebtednen-hw  power  . tq  . insert  his  own*  name 
and  the  mcnigage  tiben  becomes  enforceable  in  his  favor."* 

la.  578,  87  N.  W.  656,  56  L.R.A.  902;  merely  recited         "tbe  undesngned'^ 

Wiefal  V.  Robertson,  &7  Tenn.  458,  37  convey  the  property,  etc. 

.  6.  W.  274,  39  L.R.A.  423.    See  wiao  ;  18..  Davie  v.  Jenkins,  93  Ky.  353, 

Deieds,  vol.  8,  pp.  957-fl59.  20  S.  W-  283,  40  A.  8.  R.  197. 

■    14.  See  Dans,  vd.  8,  p.  954.  19.  Shirlev  v.  Burcb,  16  Ore.  S3. 

Ifi.  See  infra,  par.  87.  18  Pae.  351,  8  A.  S.  B.  273;  Van  Etta 

16.  Jamison  v.  Jamison,  3  Wbart.  v.  Evenson,  28  Wis.  3^  9  Am.  Rep. 
<Pa).  457,  31  Am.  Dee.  536.  i&Q.  ,  V. 

Note:  13  L.B.A.(N.8.)  298;  L.RJI.  20.  Montgomery    v.    Dreslier,  90 

.1915D  196.  JJ^.  632,  134  N.  W.  251,  38  L.R.A. 

17.  Fredwiek  v.  WHcox,  119  Ala.  (N.S.)"  423.  See  also  Altkb.4T10X  or 
M&'i  24  So.  582,  72  A.  S.  K.  925.  In  iNsrifu^ENTS,  vol.  1,  p.  1013  et  aeq.i 
Has  ease  the  mortgage  did  not  name  Deeds;  vol.  8,  'p.  956. 

:tbe  mortgagor  in  ■  the  prentees,  hot 
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65.  UortgAgeable  Interest. — It  is  element&i*}'  thai  boeob  «Btftte  or 
interest  capable  of  being  mortgaged,  beld  by  the  zaortgagor,  is  eeBei^- 
tial  to  the  existence  <rf  a  zuortgage  in  praesenti.  When  a  transaction 
fionatitutes  a  mortgage,  thereforOf  there  must  be  either  independratly 
of  the  transaction  some  interest  in  the  n^ortgagot  ea|)able  of  beijog 
mortgaged  or  through  the  transaction  itself  such  an  interest  vauet 
be  acquired  by  him.^  This  interest  may  be  said  to  eaust  not  onl}' 
in  the  obvious  case  when  the  mortgagor  has  vested  rights  of  ownw- 
ship  in  the  property  sought  to  be  mortgaged,  bat  also  when  he  has 
an  enforceaUe  right,  arising  from  contract  or  operation  of  law,  to 
acquire  sudi  rights  of  ownership  tiierein.*  Thus,  an'  agreement 
whereby  the  original  owner  of  property  previously  sold  at  a  judicial 
sale  becomes  entitied  to  a  reconveyance  on  the  payment  of  a  specified 
sum  to  the  pmrohaser  or  his  assignee  may  be  given  the  effect  of  a  mort- 
gage, if  int^ded  as  such,  entiding  the  former  owner  to  ^e  rights  of  a 
mortgagor  if  made  before  the  period  of  redemption  allowed  him  by 
statute  has  expired.  Until  the  expiration  of  that  period  he  has  a 
still  subsisting  interest  in  the  propertf  on  which  a  mortgage  can 
take  effect.'  But  a  contrary  rule  prevails,  in  the  absence  of  another 
independent  inter^t;  where  his  right  of  redemption  has  been  totaUy 
Extinguished.^  ■  So  one  who,  having  an  enforceable  contraot  for  the 
purchMe  of  land,  procures  the  titto  to  be  talcen  in  tiie  name  of 
ano^er  as  security  for  the  purchase  price  advanced  by  him  is  entitled 
to  the  ri^ts  of  a  mortgagor,  the  deed  being  treated  as  a  mortgt^e.^ 
But  a  different  rule  has  prerailed  on  this  point.*  And  where  a  pur- 
chase of  land  is  made  by  one  person  at  the  Request  of  another  who 
had  not  previously  entered  into  any  executory  contraot  with  respeet 
to  its  sale,  a  mortgage  cannoi  be  predicated  in  favor  of  the  latter, 
for  obviously  he  had  no  interest  in  the  land.''  A  stirveyor  who,  hav- 
ing made  an  estimate  of  the  timbor  on  certain  government  lan<^ 
entered  into  an  agreement  with  another  to  advance  the  amount  neces- 
sary to  make  an  entrf,  and  to  take  title  in  his  own  name  as  securi^, 
has  been  held  entitl^  to  the  rights  of  a  mortgagor  on  the  ground 
tiiat  his  services  in  finding  the  lands,  making  minutes  of  their  descrip- 
tions, and  estimating  tiie  timber  thereon,  were  of  value  in  securing 
them.* 

1.  Pennoek  v.  Coe,  23  How.  117, 16  LJl.A.ldl6B  164  et  seq.  An^  see 
IT.  B.  ih.  ed.)  436:  Bennett  v.  Ear-  snpra,  par.  8^  18. 

rison,  115  Minn.  342,  133  N.  W.  309,     6.  Notes:  4  A.  S.  R.  764:  37  L.Ej^. 
37L.R.A.(N.S.)  521  and  note;  CoUina  (N.S.)  525;  LJft.A-1916B  136  et  aeq. 
V.  Collins,  51  Miss.  311,  24  Am.  Bep.  And  see  eapr^,  par.  8,  18. 
632.  6.  Note:  LJ1aJ.916B  140, 

2.  Note:  4  A.  S.  R.  703,  704,  707.  7.  Notw:  37  L.R.A.(N.S.)  533  et 
8.  Note:  L.R.A.1916B  154  et  seq.    /uq.;  L.R.A.19I6B  143. 

.    i.  Notes:   37   LJl.A.(N.S.)    522  :     8.  Note:  37  L.R.A.(N.e.)  623. 
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-66.  Property  Subject  to  Mortgage  Generally! — Ad  a  rule,  anything 
or  any  right  capable  of  passing  by  purchase  or  descent  is  cG^Mble  of 
being  encumbered  by  mortgage Thus,  a  tenant  by  the  curtesy  may 
convey  his  title  by  deed  or  mortgage,  and  a  mortgage  by  him,  though 
purporting  to  he  of  the  fee,  is  enforceable  to^  the  extent  of  his  interest 
in  the  property.^*  Similarly,  a  contingent  remainder  in  property 
may  be  m(»tgaged.'^  Land  entered  under  the  homestead  acts  is 
subject  to  mortgage  by  the  homesteader  after  he  has  made  proof  of 
oompliance  mih  all  the  mquiiements  of  law,  and  has  leceived  his 
final  oertifioate  to  that  ^ect,  even  though  he  has  not  received  a 
patent.**  He  may  even  mortgage  his  claims  before  making  final 
proofr**  And  a  mortgage  executed  by  him  before  even  the  right  to 
make  final  proof  has  ac^iied  is  sometimes  sustained,'*  althoo^  the 
auUiorities  are  not  in  accord  on  this  point*'  Mort^i^  by  the  pre- 
emptor  in  the  circumattmoee  alluded  to,  it  is  held,  are  not  prohibited 
hy  the  sections  of  the  homestead  laws  providing  that  the  laud  shall 
not  be  liable  for  debts  incurred  prior  to  the  issuance  of  a  patent, 
4heee  sections  being  for  the  beo«fit  of  the  homesteader,  and  not  pr^ 
-venting  a  voluntary  subjectiOD  of  the  land  as  security  for  debts  ante- 
•daling  the  patent.'*  At  law  a  niortgage  of  pnq)erty  to  be  acquired 
by  the  mortgagor  in  the  future  is  absolutely  void;  lor  a  person  can- 
not convey  that  which  he  does  not  own.*^  However,  in  equity  a  dif- 
ferent rule  obtains,'^  the  lien  of  the  mortgage  b^g  extended  to 

^ 

f.  Bennett  v.  HarriwHi,  IIS  Minn.,  Hesld,  12  Moat  282,  29  Pao.  1121, 
342,  132  N.  W.  309,  37  L.R.A.(N.S.)  33  A.  g.  R.  581. ' 
521;  Tuttle  V,  Blow,  176  Mo.  168,  75     Note:  LiLA.m5B  681. 
S.  W.  617, 98  A.  S.  R.  488.    '  14.  Monia  v.  Heald,  13  Mont  282. 

10.  Demmg  t.  Miles,  35  Neb.  780,  29  Pae.  U2L  33  A.  S.  R.  S8L 

S3  N.  W.  665,  37  A.  a  R.  464.  Note:  6  L.R.A.(N.S.}  935  et  aea. 

11.  People's  Loan,  etc.  Bank  v.  16.  Martyn  v.  Olaon,  2S  N.  D.  317, 
Oarlmgton,  54  8.  C.  413,  32  S.  E;  148  N.  W.  834,  L.R.A.1915B  681  and 

.  513,  71  A.  S.  R.  800 :  Yaaag  v.  Tonng,  notSk 

80  Va.  676,  17  S.  E.  470,  23  UBJL     Kote:  6  LJLA^N^.)  934  et  ee^. 
642.       to  the  natore  of  a  contingent     16.  Lewis  r.  WeUieieU,  36  Minn, 
reinaindennan'a  interest  generally,  see  38^  31  N.  W.  356,  1  A.  S.  It  674; 
BteiunvDfits.  SpHSB  T.  Nenbezg,  71  Wis.  279,  37 

18.  Bobbins  Bonn,  54  HL  48^  5  W.  417, 5  A.  B.  B.  2U. 
Am.  Rep.  7S;  Lewis  v.  Wetherall,  36  Note:  6  LJLA(N.S.)  934. 
Minn.  386,  31  N.  W.  366,  1  A.  8.  B.  17.  Moody  v.  Wright,  13  Mete. 
074;  Weber  v.  LaifUer,  26  Waab.  (Mass.)  17,  46  Am.  Dee.  706  and 
144,  66  Pae.' 400,  90  A.  8.  R.  126;  nobe;  Kckflon  Lomber  Co.  v.  0^ 
Monhold  V.  Walters,^  102  Wis.  Lumber  Co^  150  N.  C.  282,  63  8.  E. 
380,  78  N.  W.  574, 72  A.  S.  B.  888.      1045,  21  L.RA.(K.S.)  843  and  note. 

Notes-  4  A.  S.  R.  704.  Notes:  46  Am.  Deo.  712;  0  L3JL 

Aa  to  rights  generally  under  home-  140. 
stead  entries,  see  Ptrauc  Lands.  18.  Pennock  v.  Coe,  23  How.  UT, 

18.  Stark  v.  Morgan,  73  Kan.  453,  16  XJ,  8.  (L.  ed.)  436;  Central  Tmat 
85  Pac.  567,  9  Ann.  Gaa.  930,  6  Go.  v.  Kneehmd,  138  U.  S.  414,  11  S. 
LJr.A.(N.S.)  934  and  note;  Norria  v.  Ct.  367,  34  U.  8.  <L.  ed.)  1014;  Beai 
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after  aoqnired  {iroperty  m  the  thewy  tbat,  ihou^  ineffectual  as  a 
conveyanoef  the  nuntgage  operates  as  an  executory  agreement  attach- 
ing to  the  ^perty  when  acquired.^*  This  role  has  in  one  instance 
been  confirmed,  and  in  anodier  alroi^tted,  by  statute.*^ 

67.  ContlderatioiL — A  iQortgage  cannot  be  valid  and  binding  aa 
between  the  parties  thereto  unices  founded  op  fufKcient  consideration/ 
though  it  may  be  given  validity  in  the  hands  of  a  third  peraou  by 
the  n^otiatioQ  of  the  obligation  secured  before  maturity  for  value, 
and  without  notice,  if  the  oUigation  is  negotiable.'  Accordingly,  one 
who  has  executed  a  mortgage  to  secure  the  precedent  debt  of  another 
may  show  that  there  me  no  consideration  ther^or  and  in  that  manner 
avoid  the  mortgage.'  Furthermore,  lapse  of  time  without  the  pay- 
ment of  a  moct^Bige  or  demand  thesefor  may  be  set  up  to  show,  and 
may  raise  a  presumption  of^  absence  of  considwation  as  well  as  of 
payment*  However,  a  mortgage  under  seal  is  presumed  to  have 
been  based  on  a  sufficient  consideration,  so  that  the  burden  of  proof 
rents  on  one  who  asserts  its  nonexistence.'  And  the  recital  in  the 
mortgage  of  a  consid'eration  is  evidence  of  its  existence.'  Moreover, 
a  consideration  to  be  suihcient  to  support  a  contract  need  not  import 
a  gain  or  loss  to  either  party.  A  forbearance  of  some  legal  right  by 
the  mortgagee  is  sufficient,  this  tiew  eonforxnsDg  to  the  general  law 
of  contracts.'   Liability  for  another  on  a  contract  in  force  is,  too,  a 

Lake,  etc.,  Waterwvi^B,  etc.,  Go.  v.  20  A.  S.  B.  592,  10  hJRJk..  665;  Hof- 
Oariand,  164  U.  S.  1, 17  6.  Ct.  7, 41  U.  fett  v.  Parker,  71  Minn.  139,  73  N.  W. 
S.  (L.  ed.)  327;  DiggB  v.  Fidelity,  850,  70  A- S,  B.  319 ;  Norris  v.  Heald, 
etc.,  Co.,  112  Md.  50,  75  Atl.  517,  20  12  Mont.  282,  29  Pac  U21,  33  A  8. 
Ann.  Cas.  1274;  Hickeon  Lumber  Co.  R.  581;  Kansas  Mfg.  Co.  v.  Oaody, 
T.  Gay  Lumber  Co.,  3  '>0  N.  C.  282,  11  Neb.  448,  9  N.  W.  569,  38  Am. 
63.  S.  E.  1045,  21  L.E.A.(N.S.)  843  R^.  370;  Baird  v.  Baird,  145  N.  Y. 
and  note^  Philadelphia,  etc^  B.  Co.  v.  659,  40  N.  E.  222,  28  L.R-A.  375; 
Woelpper,  64  Pa.  St.  366,  3  Am.  B^  Bayler  t.  Com.,  40  Pa.  Bt  37,  80 
596;  I^erce  v.  3filwaiikee,  etc,  B.  Co.,  Am.  Dee.  551. 
24  Wis.  551,  1  Am.  Bep.  203.  S.  See  infra,  par.  127. 

Notes:  46  Am.  Dee.  717;  4  A.  8.  S.  Kansas  Mfg.  Co.  v.  Gaudy,  U 
B.  763,  704;  9  Ii.B.A.  140  et  aeq.;  18  Neb.  448,  9  N.  W.  569,  38  Am.  B^. 
Eng.  Bui.  Cas.  24.  370. 

19.  Hickson  Lumber  Co.  v.  Our  4.  Wanmaker  t.  Van  Buskirk,  1 
Lumber  Co.,  150  N.  C.  282,  63  8.  K.  J.  Eq.  685,  23  Am.  Dec  748.  And 
E.  1045,  21  L.RjL(N.B.)  843  and  see  infra,  par.  242  et  aeq.,  as  to  die- 
■ote.  oh&rgfi  by  lapse  of  time 

Notes:  46  Am.  Dec  717;  109  A.  S.  6.  Waomaker  v.  Van  Buskirk.  1 
R.  524.  N.  J.  Eq.  685^  23  Am.  Dee.  748. 

20.  Note:  21  L.R.A.(N.&.)  844.  6.  Breckeniidgea  jr.  Todd,  3  T.  B. 
1.  Orphard  t.  Hughes,  1  WaU.  73,  Mon.  (Ky.)  52, 16  Am.  Dec.  83. 

17  U.  S.  (L.  ed.)  560:  Hannan  t.     7.  Hopkins  v.  Ensign,  152  N.  Y. 
HaniiMTi.  123  Mbsb.  441,  25  Am.  Rep.  144,  25  N.  E.  306,  9  L.B.A.  731. 
121;  Williams  v.  Clink,  90  Mich.  297,     Note:  87  Am.  Dec  460. 
fil  N.  W.  453,  30  A.  6.  B.  443;  Devlin      See-  CONmAcrs,  toL  &  Bk  652  ei 
V.  Quigg.  44  Minn.  534,  47      W.  258,  seq. 
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sufficient  consideration  for  a  mortgage.'  The  cdnffldetation  need  not 
always  move  from  ihs  mortgagee  to  the  mortgagor  at  the  time  of  the- 
execution  of  the  mortgage.  On  the  contrary,  a  precedent  obligation 
or  debt  is  sufficient,  as  between  the  parties,  of  itseU  to  support  the 
mortgage/  though  it  is  induced  by  the  promise  of  the  mortgagee  to 
abstain  from  prosecuting  the  mortgagor  on  a  charge  for  which  he  is 
liable.^*  It  is  essential,  though,  in  this  instance  as  in  the  case  of 
contracts  generally,  that  the  consideration  be  legal.**  Accordingly, 
a  mortgage  executed  to  prevent  a  criminal  proaeeution  is  void  for 
illegality  of  consideration,**  although  there  is  in  fact  no  crime  to 
compound.^*  The  fact  that  a  part  of  the  consideratioD  is  illegal  is 
sufficient  to  vitiate  the  entire  mortgage  where  the  onulderation  is  not 
divisible;**  but  if  the  consideration  is  divisible,  the  mortgage  may 
be  enforced  for  the  legal  portion.** 

68.  Obligation  to  Be  Secured. — Since  a  oonveyance  cannot  be  a, 
mortgage  unless  given  to  secure  the  performance  of  an  obligation; 
the  existence  of  an  obligation  to  be  secured  is  an  essential  element 
without  which  the  mortgage  instrument  is  but  a  shadow  without  sub- 
stance.**  Accordingly,  where  the  obligation  secured  fails,  the  mort- 

S.  Lon^elloir  v.  Baniard,  58  Neb.  Kee,  42  la.  689,  20  Am.  Rep.  631; 
612,  79  N.  W.  255,  76  A.  S,  R.  117;  HoweU  v,  MeCrie,  36  Kan.  636,  14 
Harlan  County  v.  Whitney,  66  Neb.  Pac.  257,  59  Am.  Rep.  584;  WUdey 
105,  90  N.  W.  993,  101  A.  S.  R.  610;  v.  Collier,  7  Md.  273,  61  Am.  Dec. 
Moore  v.  Fuller,  6  Or«.  272,  25  Am.  346;  P»ree  v.  WUson,  111  Pa.  St. 
Bep.  524;  Laadigan  v.  Mayer,  32  14,  2  Atl.  99,  56  Am.  Rep.  243; 
Ore.  245,  61  Pae.  67  A.  8.  B.  Foley  v.  Oreane,  14  B.  I.  618,  51  Am. 
.'iSl.  Rep.  419. 

9.  Anding  v.  Davis,  38  Miss.  574,  13.  Koons  v.  Vanconsant,  129 
77  Am.  Dee.  658;  Chaffee  v.  Adas  Mich.  260,  88  N.  W.  630,  95  A.  S.  R. 
Lumber  Co.,  43  Neb.  224,  61  N.  W.  438. 

637,  47  A.  S.  R.  753;  Longfellow  v.     14.  SUte  t.  WUson,  73  Kan.  343, 

BamiKl,  58  Neb.  612,  79  N.  W.  255,  84  Pac.  737,  117  A.  S.  R.  479;  Peawe 

76  A.  8.  B.  117;  Anketel  v.  Converse,  v.  Wilson,  111  Pa.  St.  14,  2  Atl.  99, 

17  Ohio  St.  11,  91  Am.  Dec.  115;  56  Am.  Rep.  343. 

Greig  v.  Mudler,  66  Ore.  27,  133  Pae.     Note:  48  Am.  Dec.  660. 

.94,  46  L.R.A.(N.S.)  722;  Norwood  v.     15.  Leavitt  v.  Palmer,  3  N.  Y.  19, 

Norwood,  38  S.  C.  331,  15  S.  E.  382,  51  Am.  Dec.  333;  Shaw  v.  Carpenter, 

31  A.  B.  R.  875;  Bankhead  v.  Shed,  54  Vt.  155,  41  Am.  Rep.  837. 

80  8.  C.  253,  61  S.  E.  425,  15  Ann.      16.  Lewman  v.  Ogden,  143  Ala. 

Caa.  308,  16  L.R.A.(N.8.)  971.  351,  42  So.  102,  5  Ann.  Caa.  365;  Hel- 

10.  Bankhead  v.  Shed,  80  8.  C.  breg  v.  Schumann,  150  lU.  12,  37  K. 
253,  61  S.  E.  425,  15  Ann.  Caa.  308,  E.  99,  41  A.  8.  R.  339;  Price  v. 
16  L.RA.(K.8.)  971.  Compare  Lea-  Atchison  First  Nat.  Bank,  62  Kan. 
vitt  V.  Palmer,  9  N.  T.  19,  61  Am.  735,  64  Pac.  637,  84  A.  S.  R.  419; 
Dec.  333.  Chase's  Case,  1  Bland  (Md.)  206,  17 

11.  Downey  t.  Charies  6.  Gove  Am.  Dec.  277;  Ladue  v.  Detroit,  etc., 
Co.,  201  Mass.  251,  87  N.  E.  597,  131  B.  Co.,  13  Mich.  380,  87  .  Am.  Dec. 
A.  8.  R.  398.  759;  Converse  t.  Blumrich,  14  Mich. 

18.  Heodeison  t.  Palmer,  71  HI.  109,  90  Am.  Dee.  230  (mortgaga 
579,  22  Am.  Bep.  117:  Peed  t.  He-  given  ia  compromise  of  fraud^nt 
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ga^  is  likewise  coffimonly  coo^ored  neoeasBrilj  to  be  a:  QulUty.^^i 
So  a  mortgage  given  to  ^eeure  k^note  void  by  |>08itiv6  prohibition- 
laws  is  generally  of  no  force.*?  Bat  .a  different  result  is  sometimA^ 
reached  with  regard  to-  a  mortgage  given.-^by  a  married  w<Hnan  1;q 
secare  her  note,  void  because  of  her  incapacity  to  contract,  where  she 
is  allowed  by  statute  to  convey  her  property.'*  Furthermorei  mere 
defects  in  the  execution  of  k  note  or  bond  manifesting  ft  debt  secured 
hy  a  mortgage,  the  debt  being  Uie  real  obligation,  or  even  a  failure 
to  execute  the  note  or  bond  will  not  generally  invalidate  the  mortgage, 
where  the  existence  of  the  debt  is  sufficiently  established,**  alti^ei|glb 
there  is  authority  to  the  contrary.*  The  obligation  secured  need  nol 
actually  be  in  existence,  at  the  date  of  the  execution  of  the  mort^agid.' 
On  the  contrary,  a  mortgage  may  legally  be  given  to  secure  advances 
to  be  made  to  the  mortgt^or,  or  other  obligations  to  be  assumed  by 
him,  in  the  future  or  to  indemnify  against  future  Uabilitiea  to  be 
incurred  in  his  behalf ;  •  and  when  so  given,  it  is  valid,  not  only  as 
against  the  mort^gor,  but  also  against  all  other  persons  whose  rights 
accrue  subsequent  in  time  to  the  making  of  the  advancement,  or  the 
assumption  of  the  liability  by  the  mortgagee,  and  in  somO  cates  against 


claim  of  paramount  title)  ;  Devlin  v.  20.  Lierman  v.  (yHdtth,  153  Vfts: 

<3uigg,  44  Minn.  534,  47  N.  W.:  258,  140,  140  N.  W.  1057,  44  L.E.A.:(N.S.) 

20  A.  S.  R.  592,  10  L.R.A.  665;  Oas-  1153  and  note, 

aert  v.  Bogk,  7  Mont.  585, 19  Pac.  281,  1.  Note:  44  L.RJi..(N.S.)  1153, 

1  LJt.A.  240  and  note;  Palmer  v.  2.  Conard  v.  New  York  Atlantic 

Albaqaeique,  19  N.  M.  285,  142  Pac.  las.  Co.,  1  Pet.  386,  7  U.  S.  (L.  ed.) 

529,  L.R_A..1915A  1106;  Spader  v.  189;  Lawrence  v.  Tucker,  23  How.  14, 

Lawler,  17  Ohio  371,  49  Am.  Dee.  16  V.  S.  (L.  ed.)  474;  Jones  t.  'Ke* 

461;  Weltner  v.  Thurmond,  17  Wyo.  York  Guaranty,  ete.,  Co.,  101  U.  S. 

268,  98  Pac  590,  99  Pac.  1128,  129  622,  2&  U.  S.  (L.  ed.)  1030;  Npw 

A.  &  B.  U13.  Orleans  Nat  BanloDg  Aas'n  v.  Le 

Notes:  1  LMJk..  240;  L.RJl.l916B  Breton,  120  U.  8.  765,  7  S.  Ct  772, 

378.  30  U.  S.   (Ix  ed.)   821;  Tapia  n 

17.  Knhl  T.  M.  aally  Univereal  Demartini,  77  Cal.  383,  19  Pac  641, 
Press  Co.,  123  Ala.  462,  26  So.  535,  82  11  A.  8.  R.  288;  Pettibone  v.  Gris- 

S.  R.  136;  Denny  t.  Dana,  2  Cush.  void,  4  Conn.  158,  10  Am.  Dec  106 

(Mass.)  160,  48  Am.  Dec  655  wid  and  note;  0tley  v.  Smith,  24  Conn, 

note  290,  63  Am.  Dee.  163;  Straeffer  v. 

18.  Burr  v.  Beckler,  264  JIL  230,  Rodman,  146  Ky.  1,  141  S.  W.  742, 
106  N.  E.  206,  Ann.  Caa.  1916D  1132,  Ann.  Cas.  1913C  549;  Googina  v.  Gil- 
Lil.Aaei6A  1049;  State  v.  Wilsoq,  more,  47  Me.  9,  74  Am.  Dec.  472; 
73  Kan.  343,  84  Pae.  737,  117  A.  S.  Wilson  v.  RusseU,  13  Md.  494,  71  Am. 
R.  479;  Hebom  v.  Warner,  112  Mass.  Dec.  645  and  note;  Diggs  v.  Fidelity, 
271,  17  Am.  Rep.  86;  Leantt  v.  etc,  Co.,  112  MdL  50,  75  Att.  517,  20 
Palmer,  3  N.  Y.  19,  51  Am.  Dec.  333.  Ann.  Caa.  1274;  Bummers  v.  Roos, 

Note:  48  Am.  Dec  660.        /  42  Miss.  749,  2  Am.  Rep.  653;  Jamea 

19.  Note:  17  Am.  Rep.  92.  See,  v.  Morey,  2  Cow.  (N.  Y.)  24^  14 
howevei,  Hebum  v.  Warner,  113  Am.  Dec  475;  Utica  Bank  v.  Finch, 
Mass.  271,  17  Am.  Rep.  86,  to  the  3  Barb.  Ch.  (N.  Y.)  293,  49  Am. 
contrary.  And  see  Hdsbako  asd  Dec.  175  and  note ;  Mead  t.  New  York; 
WiPK,  ml.  13,  p.  1344.  :  6  N.  Y.  449,  57  Am.  Dee.  467;  Far- 
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persons  whose  rights  acerae  prior  &ereto.*  Indeed,  H  would  be  » 
great  hardship  if  a  different  rule  obtained,  for  mortgage  of  this 
character  enable  parties  to  provide  for  cootinuoiu  dealings,  the  nature 
or  eortent  of  whidt  may  not  be  known  or  anticipated  at  Uie  time,  and 
they  avoid  the  expense  and  inconvenience  of  ei^ecuting  a  new  aerarity 
on  each  new  transaction.* 

69.  Penoaal  Liability  of  Mortgagor. — In  eome  jurisdictions  a  con- 
veyance cannot  constitute  a  mortgage  unless  there  exista  not  only  an 
obligation  from  the  mortgagor  to  tiie  mortgagee  to  be  secured  thereby, 
but  also  a  remedy  in  favor  of  the  latter  against  the  person  of  the 
former.  That  is  to  say,  the  mortgagor  must  be  persomUly  liable  for 
the  obligation  secured.*  But  while  in  all  cases  tiie  existence  or  non- 
existence of  personal  liability  of  the  grantor  in  a  conveyance  is  a 
circumstance  strongly  indicative  either  that  the  transaction  was  or 
was  not  a  mortgage,*  the  view  more  generally  accepted  is  that  personal 
liabili^,  express  or  implied,  is  not  necessarily  incident  to  a  mortgage 
and  that  a  mortgage  may  be  so  framed  as  to  exclude  that  el^ent.' 
It  would  further  seem  settled  beyond  dispute  that  whatever  the  rule 
as  to  the  necessity  of  personal  liability  of  the  mortgagor,  that  remedy 
need  not  be  in  terms  reserved  by  any  express  provisions  in  the  mort- 
gage itself  or  in  a  paper  collateral  thereto,^  although  the  deciaion  in 
one  case  has  been  predicated  upon  a  contrary  theory.' 

Circumsta-ncet  Vitiaimg  Contract;  Estoppel 

70.  Fraud,  Duress,  or  Undue  Influence. — A  mortgage,  like  any  eon- 
tract,  may  be  avoided  wljere  procured  by  fraud,^*  or  induced  by  undue 

abee  t.  KcKerrihan,  172  Pa.  St  234,  41  A.  S.  R.  3S9;  Graham  t.  Stevcui,. 
33  Atl.  583,  51  A.  S.  R.  734.  34  Vt.  166,  80  Am.  Dee.  675|  Good- 
Notes:  35  Am.  Dee.  325;  14  A.  S.  man  v.  Orierson,  2  Ball  &  B.  274,  12 
R.  27;  49  A.  S.  R.  209;  Aim.  Csa.  Rev.  Rep.  82.  18  Eng.  Rul.  Cas.  6. 
1913C  552  et  seq.  Notea:  LiJc.A.1916B  392  et  seq.; 

3.  See  infra,  par.  210  et  seq.  18  Eng.  Rnl.  Cas.  3,  13. 

4.  Note:  Ann.  Cas.  19130  552  et     8-  Note:  L.R.A.1916B  392. 

aeq  10.  Hart  v.  Church,  186  Cal,  471,. 

5.  Conway  v.  Alexander,  7  Cranch  58/*^-  ^^^^^  Pac.  296,  77  A  S.  R 
218,  3  U.  S.  (L.  ed.)  321.  f%  ^^"t^  ^T'A  ^f^f^l  ? 

a  su!f*«mr^         «t  ^  S.  R.  184,  36  L.R.A.  434;  Joice 

6.  See  Biipra,  par.  26.  r.  Taylor,  6  GUI  &  J.  (Md.)  54,  2& 

,oa  ST"  TLfTf*  ^'  Dee.  325;  Converse  v.  Blumridi, 

12^  97  Am.  Dee.  844.  j4  ^^^y^  ^qq^      ^„  jy^  gSO  (mort- 

Notea:  17  Am.  Dee.  806;  L.R.A  iriven  m  compromise  of  fraud- 

1916B  391  et  esq.;  18  Eng.  Bnl.  Caa.  elaim  of  paramount  titie) ;  Lo- 

4, 12.  merson  t.  Johnston,  47  N.  J.  Bq.  312, 

8.  Conway  v.  Alexander,  7  Craach  20  Atl.  675,  24  A.  S.  R.  410. 

218,  3  U.  S.  (L.  ed.)  321;  Helbreg  t.  Note:  18  Sag.  BuL  Gas.  350. 

Sehomann,  150  ID.  12,  37  N.  £.  99,  As  to  fraud  aa  avoiding  eontraeta^ 
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infiueace  or  durasB  ^*  on  the  piirt  of  the  mortgagee  or  at  his  iiutiga- 
tioQ  dr  with  hSa  consent.  It  has  been  conceded  that  fraud,  duress,  or 
undue  influ^ce  in  the  procuremffiit  of  a  mortgage  to  secure  a  negotia- 
ble instrument  may  not  be  set  up  against  a  bona  fide  assignee  thereof 
where  Hie  mortgage  was  assigned,  and  the  negotiable  instrument 
indorsed,  to  the  assignee  before  maturity  and  for  value.^'  And  the 
1»oad  rule  has  been  applied  that  a  mortgage  given  to  secure  a  note 
may  be  avoided  for  fraud  even  against  an  innocent  purchaser  of  the 
note  and  mortgage,  provided  the  mor^agor  was  not  guilty  of  negli- 
genoe  in  executing  ttiem,>*  the  burden  resting  on  him  to  show  both 
the  snstence  of  fraud  and  the  absence  of  negligence."  Fraud,  undue 
influence,  or  duress  perpetrated  by  a  third  person  without  the  instiga- 
tion, procurement,  knowledge  or  consent  of  the  mortgagee  will  gen- 
erally not  affect  the  mortgage  or  prejudice  his  security/*  though 
apparently  an  opposite  conclusion  has  been  reached  undffl*  a  particuUur 
statute  rendering  al^olutely  void. a  homestead  mortgage  not  executed, 
or  consented  to,  by  both  husband  and  wife.  In  a  case  wherein  the 
husband  extorted  the  wife's  ctmsent  by  duress.*'  And  generally  if 
the  mortgage  is  not  the  act  of  the  mortgagor,  he  ia  not  bound  thereby, 
though  he  may  be  estopped  by  negligence  from  pleading  non  est 
factum.'*  Mere  importunity,  unaccompanied  with  fraud  or  duress, 
or  ctreumstanoes  of  mistake  (ht  oppression,  or  weakness  of  intellect, 
of  course  will  not  work  the  destruction  of  a  mortgaige." 

71.  Uncenscienable  Mertgage  by  Expectant  Heir  or  Reversioner 
«r  to  Fiduqiary^ — ^Equity  will  relieve  against  unconscionable  mort- 
gages made  hy  expectant  heirs  or  reversioners  of  their  interest,  the 
rule  in  aacb  casee  being  to  treat  the  mortgages  ss  security  only  for 
sums  as  are  aotually  advanced,  together  with  interest  and  costs 
■in  the  discretion  of  the  court  And  in  determining  whether  a  (rans- 
«otion  ,is  reasonable/  the  oourt  may  consider,  among  other  oircum- 


Me  ConnuoTS,  vol.  8,  pp.  630,  932;  14.  Green  v.  WiUde,  98  la.  74,  66 

VnAVD  AKD  Dxcxrr,  toI.  12,  p.  343.  N.  W.  1046,  60  A.  8.  B.  184,  36 

11.  Ftshctr  v.  Bishop,  108  N.  T.  25,  L.R.A.  434;  Montgomery     Seott,  0 

16  N.  £.  331,  2  A.  8.  B.  357;  Baker  8.  C.  20,  30  Am.  Rep.  1. 

ISiadley,  7  De  O.  H.  ft  Q.  597,  2  16.  Montgomexy  v.  Seott,  9  S.  C. 

Jnr.  N.  8.  flB,  18  Eng.  Bnl.  Caa.  334.  20,  30  Am.  Bep.  1. 

See  also  CoanKujm,  voL  6,  p.  637.  16.  Qreeo  t.  Seranage,  19  la.  461, 

18.  Omen  v.  Scrabage,  19  la.  461,  87  Am.  Dec.  447;  Moore  t.  Fuller,  6 

87  Am.  Dee.  447;  Berry  v.  Beny,  57  Oie^  272,  25  Am-  Rep.  624:  Lefebrre 

Kaa.  691,  47  Pae.  837,  57  A.  8.  R.  t.  Dutmit,  51  Wk,  326,  8  N.  W.  149, 

351 ;  Harris  v.  Carmody,  131  Mass.  37  Am.  R^.  833. 

51,  41  Am.  Bep.  188  and  note;  Maok  17.  Berry  v.  Beny,  57  Kaa.  691, 

V.  Prang,  104  Wis.  1,  79      W.  770,  47  Pac.  837,  57  A.  8.  B.  351. 

76  A.  8.  B.  848,  46  L.R.A.  407.   See  18.  Howatson  v.  Webb,  [1908]  1 

I>nBEs.s,  vol.  9,  pp.  712-713,  723.  Ch.  1,  77  L  J.  Ch.  32,  97  L.  T.  N.  8. 

IS.  Berry  v.  Berry,  57  Kan.  691,  730,  4  British  Bnl.  Cas.  642. 

-47  Par.  837,  57  A.  8.  R.  35L    And  19.  Lefebvre  v.  Dntruit,  51  Wia, 

infra,  par.  127.  326,  8  N.  W.  149,  37  Am.  Eep.  833- 
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stances,  the  age  of  the  mortgagor  and  the  fact  tlwt  fae  was  financially- 
embarrassed.*   But  th^  mortgagor  may  lose  his  r^t  to  relief  if 

after  coming  into  possession  and  aft^  the  pressure  on  him  has  been 
removed  he  formally  confirms  and  ratifies  the  transaction,  especially 
if  he  has  then  independent  advice;  if  he  does  or  concurs  in  anything; 
which  puts  it  out  of  his  power  to  restore  the  consideration  with  interest 
and  costs ;  or  if  he  lies  by  and  acquiesces  in  the  tiunsaction  for  a  con- 
siderable lapse  of  time.'  Equity  will  relieve  against  an  unconscionable 
mortgage  not  only  in  favor  of  expectant  heirs  and  reversioners,  but 
also  generally  where  given  for  inadequate  consideration  to  or  for  the- 
benefit  of  persons  standing  in  a  fiduciary  relation  to  the  mortgagor. 
In  such  a  case,  the  mortgage  will  be  treated  as  a  security  only  for  so 
much  money  as  is  proved  to  have  been  actually  advanced,  with  interest 
at  a  reasons^e  rate,  and  generally,  but  not  idways,  costs.'  Rather  it 
would  seem  that  in  all  such  cases  the  onus  lies  on  tlie  mortgagee  to- 
show  that  the  mortgagor  was  independently  advised,  and  was  fully 
informed  as  to  the  nature  and  effect  of  the  transaction,'  though  as 
to  this  point  there  is  authority  generally  to  the  contrary,  and  an 
opposite  doctrine  apparently  prevails  where  the  relation  formerly 
subsisting  between  the  parties  was  that  of  client  and  attorney.* 

72,  Usurions  Obligation. — Statutory  provision  is  frequently  made 
that  a  mortgage  given  to  secure  an  obligation  tainted  with  usury  is 
null  and  void.*  Where  a  mortgage  is  void  under  such  a  provision, 
no  rights  cau  be  acquired  under  it  Hence,  a  power  of  sale  granted 
by  it  cannot  be  exercised,  and  a  sale  made  in  pursuance  thereof  i& 
a  nullity,*  unless  made  to  a  bona  fide  purchaser  without  notice,  the 
sale  being  valid  in  tiiat  event  on  the  ground  of  estoppel,  though  on 
this  point  even  there  is  authority  to  the  contrai^.^  But  a  mortgage 
given  to  secure  several  debts,  some  of  which  are  usurious  and  some 
bona  fide,  will  be  held  valid  as  to  the  latter  provided  they  are  separate 
And  distinct  from  the  former.*  And  a  mortgage  given  to  secure  a 
loan  made  to  a  debtor  to  permit  him  to  discharge  a  usurious  debt  also 
tsecured  by  a  mortgage  is  not  affected  by  the  usury  in  tha  original  loan^ 

SO.  Butler  t.  Dnnean,  47  Mieh.  94,  Am.  Dee.  100;  ManhattNi  Life  Int. 

10  N.  W.  123,  41  Am.  Rep.  711  and  Go.  v.  Johnson,  188  N.  T.  ^08,  80  N. 

note.  E.  658,  11  Ann.  Gas.  223,  J  L.R.A. 

Kote:  18  Eng.  Rnl.  Cas.  331  et  seq.  (K.S.)  1142;  Doe  v.  Brannock,  32  N. 

1.  Note:  18  Eng.  Rnl.  Caa.  333.  G.  428,  51  Am.  Dee.  398. 

1  Baker  v.  Bradley,  7  De  G.  H.  A  Notes:  28  Am.  Rep.  491;  4  A.  S.  R. 

O.  597,  2  Jar.  N.  S.  98,  18  Eng.  RnL  707. 

Cas.  334  and  note.  Ak  to  the  effect  td  nsnry  generally^ 

Note:  18  Eng.  Rol.  Cas.  356,  357.  see  Ustntr. 

8.  Baker  v.  Bradley,  7  De  6.  M.  A  6.  Pottle  v.  Lowe,  99  Oa.  576,  27 

a  697,  2  Jnr.  N.  S.  98,  18  Eng.  Rnl.  S.  E.  146,  59  A.  S.  R.  246. 

Gas.  334  and  note.  Note:  LR.A.igi5D  349  et  seq. 

4.  Note:  18  Eng.  Rnl.  Cas.  357.  7.  Note:  L.RJ^.1915D  350  et  seq. 

6.  Green  v.  Kemp,  13  Mass.  515,  7  8.  Note:  L.R.Aa915D  361  et  seq. 
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even  though  the  mortgagee  had  knowledge  thereof  aud  was  aware  of 
the  mortgagor's  object  in  obtainmg  the  new  loan.*  In  some  juris- 
dicti<»w  a  mortgage  given  for  a  usurious  obligation  is  not  void,  but 
is  enf<xrceable  for  the  amount  of  the  actual  loan^  with  or  without  law- 
ful interest  aocording  to  the  terms  of  particular  statutes.'*  Where 
this  rule  obtains  a  power  of  sale  in  a  mortgage  is  not  invalidated  by 
usury  in  the  debt  secured/'  and  its  exercise  will  not  be  enjoined 
unless  the  dd:>tor  brings  into  court  the  princq)al  and  the  legal  interest 
due.*'  That  the  mortgage  debt  is  affected  with  usury  is  available 
to  the  mortgi^r  to  reduce  the  lien  of  the  mortgage  to  the  sum  actually 
advanced  with  lawful  interest,  so  long  as  the  mortgage  remains  execu- 
tory ;  when  the  mortgage  contract  is  executed  by  foreclosure  or  other- 
wise, and  when  others  have  in  good  faith  acquired  an  interest  in  tiie 
property,  that  expedient  is  no  longer  open  to  him."  And  the  same 
rule  would  seem  to  obtain  thou^  such  others  took  their  interests 
with  notiee.'* 

73.  Persons  Competent  to  Plead  Usury  Generally. — The  objection 
that  the  obligation  secured  by  a  mortgage  is  affected  with  usury  is 
personal  to  l^e  mortgagor,  to  be  interposed  only  by  him  or  his  privies 
in  interest.^*  Whether  (»'editoi8  having  a  lien  on  the  property  mort- 
gaged are  so  far  privies  in  estate  that  they  can  avail  themselves  of  the 
objection  of  usury  is  a  question  on  which  the  authorities  conflict.  By 
some  the  view  is  taken  that  such  creditor  may  interpose  that  objec- 
tion.** But  the  weight  of  autho^ty  supports  &e  contrary  view.  So 
a  second  mortgagee  cannot  object  to  a  prior  mortgage  on  the  ground 
of  usury;  *'  nor  can  a  junior  judgment  creditor  of  the  mortgagor.** 

9.  Doe  V.  Brannock,  32  N.  C.  428,  etc.,  Invest.  Asrfn,  10  Xdaho  30,  76 
51  Am.  Dec.  398  and  note;  Vaaght  v.  Pac.  1010,  109  A.  S.  R.  102;  Stein  v. 
Rider,  83  Va.  659,  3  S.  £.  293,  5  A.  Indianapolis  Bldg.  Loan  Fond,  et&. 
S.  R.  305.  Ass'n,  18  Ind.  237,  81  Am.  Dec.  353; 

10.  Banks  t.  MeClellan,  24  Md.  62,  Green  v.  Kemp,  13  Mas.  515,  7  Am. 
87  Am.  Dec  594;  Grove  t.  Great  Dec  169;  Grove  v.  Great  Korthem 
Northern  Loan  Co.,  17  N.  D.  352, 116  Loan  Co.,  17  N.  D.  362,  116  N.  W. 
K.  W.  345,  138  A.  S.  B.  707;  Zdgler  845,  138  A.  S.  R.  707.  And  see 
V.  Maner,  53  S.  C.  115,  30  S.  E.  829,  Usmtr.  ^ 

69  A.  S.  R.  842.  16.  Union  Dime  $flv.  Inst.  v.  WU- 

11.  Payton  t.  MePhaol,  128  Ga.  mot,  04  N.  T.  221,  46  Am.  Rep.  137. 
105,  58  S.  E.  50, 11  Ann.  Cas.  163.        Notes:  7  Am.  Dee.  172;  22  Am. 

11  Fergnaon  v.  Soden,  111  M&  Bep.  291:  28  Am.  Rep.  401;  8  L.RJL 
208,  19  8.  W.  727,  33  A.  S.  B.   (MTs.)  819. 

512.  17.  Pritehfltt  V.  IfiteheU,  17  Kan. 

13.  FergDBon  Soden,  111  Ho.  208,  355, 22  Am.  Rep.  287;  Ready  Eueb- 
19  S.  W.  727,  33  A.  8.  R.  612;  ner,  46  Wis.  602,  1  N.  W.  344,  32 
HeitGch    V.    Himteapolia    Threshing  Am.  Rep.  749. 

Maeh  Co.,  29  N.  D.  94^  160  K.  W.  467,  Notes:  28  Am.  Rep.  m;  8  L.RJL 
'  LJt.A.ldl5D  349  and  notfli  (N.8.)  S19. 

14.  Note:  L.RA.a915D  340.  18.  Note:  28  Am.  Rep.  491. 
16.  Ford  V.  Washington  Nat  Bldg., 
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A  mortgage  cannot,  of  course,  be  attacked  by  the  umirer  hinunlf 
because  of  usury." 

74.  Purchaser  of  Mortgaged  Property  as  Entitlfld  to  Ptead  Usary^ 

It  is  generally  held  that  a  purchaser  of  property  oU  which  tiiere'is 
an  outstauding  mortgage  givw  to  secure  a  usurious  debt  cannpt  set  " 
up  usury  either  as  a  partial  or  total  defense  where  the  terms  of  the 
purchase  are  predicated  on  the  assumption  that  the  property  is  sub- 
ject to  the  mortgage  according  to  its  provisions.  He  pays  f<^  the 
property  only  what  the  equity  of  redemption  is  supposedly  worth, 
on  the  basis  that  the  mortgage  is  valid,  and  if  he  is  allowed  to  defeat 
the  mortgage  he  will  acquire  a  more  valuable  estate  than  that  for 
which  he  contracted.**  And  a  person  who  buys  land,  and,  in  part 
payment  therefor,  undertakes  to  pay  the  debt 'secured  by  an  existing 
mortgage  thereon,  cannot  defeat  a  foreclosure  of  such  mortgage  on  a 
plea  of  usury,  even  under  a  statute  conferring  on  a  purchaser  of  real 
estate  the  ri^t  to  set  up  uairy  in  an  existing  mortgage  thereon  in 
80  far  as  it  is  in  conflict  with  his  rights.'  Where  it  appears  that  the 
purchaser  did  not  intend  to  take  the  property  sufcgect  to  the  mortgage, 
or  intended  to  take  tiie  property  subject  thereto  for  such  amount 
only  as  might  actually  be  due  without  usury,  and  the  amount  due  ou 
the  mortgage  is  not  deducted  from  the  price,  or  only  the  sum  actually 
due  without  usury  is  so  deducted,  he  may  object  to  the  mortgage  on 
the  ground  of  usury.'  So,  where  the  amount  of  a  usurious  mortgage 

10.  Note:  22  Am.  Rep.  292.  (T^dh.)  343,  40  Am.  Rep.  41;  Harpei!< 
90.  Key  West  Wharf,  etc,  Co.  v.  v.  Middle  States  Loan,  etc.,  Co.,  55 
Porter,  63  Fla.  448,  58  So.  599,  Ann.  W.  Va.  149,  46  S.  E.  817,  2  Ann. 
Caa.  1914A  173  and  note;  Stephens  t.  Cas.  43  and  note;  Stuckev  v.  Middle 
Muir,  8  Ind,  352.  65  Am.  Dec!  764;  States  "Loan,  etc.,  Co.,  61  W.  Va.  74, 
Stein  T.  Indianapolis  Bldg.  Loan  55  S.  E.  996,  123  A.  S.  R.  977,  8 
Fund;  etc.,  Ass'n,  18  Ind.  237,  81  Am.  L-R-A-CN-S.)  814  and  hots.  Corn- 
Dee.  353  and  note;  Spinney  v.  Miller,  pare  Hills  v.  Eliot^  12  Mass.  26,  7 
114  la.  210,  86  N.  W.  317,  89  A.  S.  Am.  Dec.  26. 

R.  351;  Tidball  v.  Sehmeltz,  77  Kan.  Notes:  69  Am.  Dec.  162;  78  Am. 

440,  94  Pac.  794,  127  A.  S.  R,  424;  Dec.  88;  22  Am.  Rep.  290;  8  L.R.A. 

Burnett  V.  Young  Men's  Bldg.,  etc.,  316;  8  L.R.A.(N,S.)  819;  48  L.B.A. 

Ass'n,  156  Ky.  59,  159  S.  W.  609,  48  (N.S.)  841. 

UR.A.(N.S.)  840  and  note;  Hough  1-  Piner  v.  Whitlow,  66  Ark.  121, 

V.  Horsey,  36  Md.  181,  11  Am.  Rep.  49  S.  W.  353,  74  A.  S.  R.  74. 

484;  Green  v.  Kemp,  13  Mass.  515,  7  2.  Atwood  First  Nat.  Bank  v.  Drew, 

Am.  Dec.  169  and  note;  Gray  v,  H.  226  111.  622,  80  N.  E.  1082,  117  A. 

M.  Loud,  etc..  Lumber  Co.,  128  Mich.  S.    R.   271,   10   L.R.A.(N.S.)  857; 

427,  87  N.  W.  376,  54  L.R.A.  731;  Banks  v.  McClellan,  24  Md.  62,  87 

Scanlan  v.  Grimpier,  71  Minn.  351,  Am.    Dec.    594;    Grove    v.  Great 

74  N.  W.  146,  70  A.  S.  R.  326;  Northern  I^an  Co.,  17  N.  D.  352,116 

Cramer  v.  Lepper,  26  Ohio  St.  59,  20  N.  W.  345,  138  A.  S.  B.  707. 

Am.  Rep.  756  and  note;  Higbee  t.  Notes:  78  Am.  Dec.  88;  8  L.R.A. 

^tna  Bldg., .etc.,  Ass'n,  26  Okla.  327,  (N.S.)   817;  48  L.R-A.CN.S.)  841; 

1-09  Pac.  236,  Ann.  Cas.  1912B  223  2  Ann-  Caa.  47;  Ann.  Cas.  1912B.2a4» 

and  note;  Nance  r.  Gregory,  6  Lea  225;  Ann.  Cas.  1914A  189. 
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IB  not  deducted  from  the  purchase  price,  the  men  fact  that  the  deed 
recitflB  that.it  is-sabjeet  to  the  xnortgage  will  not  predpde  the  grantee 
from  raising  the  question  of  uaui^.*  Wheie  {ov^terty  suj^ject  to  ^ 
mortgage,  illegal  because  uaurious,  is  transferred  by  a  husband  to  h^ 

wife,  without  consideration,  for  the  reason  that  the  husband  is  in- 
capable of  caring  for  his  property,  being  a  spendthrift  and  for  the 
puipoae  of  protecting  the  property,  the  wife  ie  not  in  such  case  estopped 
to  assert  the  defense  of  usury.* 

75.  Estoppel  to  Assert  Invalidity. — It  may  be  stated  as  a  general 
rule  that  even  though  a  mortga;^  is  in  fact  invalid,  the  mortgagor 
cannot  assert  its  invalidity  as  against  a  bona  fide.hold^  thereof  for 
value,  if  he  has  led  the  holder  to  believe  the  mortgage  valid  and 
thereby  induced  him^  to  purchase  it>  It  has  been  held  tiiafr  one  who 
gives  a  mortgage  to  secure  his  bond  for  a  certain  sum  to  stand  as 
collateral  security  for  any  debts  due  from  him  to  the  mortgagee,  and 
afterwards  authorizes  the  mortgagee  to  assign  it  to  a  third  party  by 
an  unconditional  and  absolute  assignment  as  security  for  other  debts 
and  further  }6ans.of  money  to  the  mortgagee,  is  estopped  to  deny  the 
validity  of  the  mortage  in  the  hands  of  the  assignee  as  security  for 
such  debts  and  loans.*  Payment,  of  interest  on  a  mortage  by  one 
whose  name  has  been  forged  thereto  as  mortgag(w,  if  made  with 
knowledge  of  ibe  fact  of  forgery,  estops  him  from  asserting  that  the 
mortgage  is  not  his  act.  By  making  the  payments,  he  lulls  the  holder 
of  the  mortgage  into  inaction  and  he  should  not  therefora  be  heard 
to  protest  the  invalidity  of  the  mortga^' 

Vin.  CoKsntucTioB 

76.  In  GencraL — Broadly  speaking,  a  mortg^e  is  governed  by  the 
same  rules  of  construction  and  interpretation  thai  apply  to  written 
instruments  generally,  and  to  deeds  particularly.^  According  to  these 
rules,  the  intention  of  the  parties  is  Uie  object  to  he  sought,*  nof  only 
from  the  face  Of  the  instrument,  but  alec  from  Ihe  situafaon  of  the 
parties  and  the  nature  and  object  of  their  transactions.**  The  printed 

3.  Note:  8  L.B.A.(N.8.)  816.  6.  Matthews  r.  Warner,  146  U.  8. 

4.  Atwood    First    Nat.    Bank    T.  475,  1£  S.  Gt  946,  36  U.  8.  (L.  ed.) 

Drew,  226  HI.  622,  80  N.  E.  1082,  117  782; 

A.  S.  E.  271,  10  L.B.A.(N.S.)  857.  7.  Rothschild   v.   Title  Suarantee, 

Notes:  48  LJt.A.(N.g.)  841;  Ann.  etc.,  Co.,  204  N.  Y.  468,  97  N.  B, 

Cas.  1912©  235.  ©79,  41  L.IUl(N.S.)  740  and  note.'  ■ 

5.  Weyh  ¥.  Boylaa,  8&  N.  T.  394,  8.  See  DlBDS,  vol  8,  p.  1085. 

39  Am.  Uep.  669  and  note;  Union  9.  Oall^ie  t.  Smith,  29  HI.  473, 

Dime  Sar.  Inst  t.  Wilnwt,  94  N.  T.  81  Anu  Dec  328;  Farmers'.  Loon, 

221,  46  Am.  Rep.  137;  Marling  v.  etc.,  Co.  t.  Omnmenrial  Btek,  16  Wxl 

FitEgerald,  138  Wis.  93,  120  N.  W.  424.  82  Am.  Dee.  689. 

388,  131  A.  S.  a.  1003,  23  L.aA.  10.  Fanners'  Loan,  etc,  Co.  r.  Ctem- 

(N.S.)  177.  See  infra,  par.  425,  126  quereial  Bank,  15  Wife.  424,  S2  Aia. 

«t  aeq.                      -  Dec.  .<89. 
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fiftrt  6t  a  mortgage  is  as  much  a  part  of  the  deed,  and  as  strongly 
binds  the  parties  thereto,  as  the  written  part,  thoa^,  of  course,  If 
thel«  a  conflict  between  the  two,  the  written  part  will  prevaU.^^ 
It  is  to  be  noted  that  a  mortgage  and  a  note  secured  by  it  are  to  be 
deemed  parts  of  one  transaction,  and  are  to  be  construed  together 
as  such.  Neither  is  of  greater  weight  than  the  other.  On  the  con- 
trary, the  provision  of  both  should  be  given  effect  if  possible.  But 
the  intention  of  the  parties  as  determined  from  an  examination  of 
bo^,  noi  from  one  separately,  must  prevail."  It  has  been  held  that 
where  th«r8  is  a  difference  between  the  terms  of  bonds  and  of  the 
mortgage  given  to  secure  them,  aff  to  tiie  payment  of  intereetf  the 
terms  of  the  bonds  will  control.** 

77.  CotttrolUng  Law  Generally;  EzecutioA.— II  may  be  accepted  as 
axiomatic  that  the  law  in  force  at  the  time  a  mortgage  is  executed, 
with  all  the  conditions  and  limitations  it  imposes,  is  the  law  which 
determines  the  force  and  effect  of  the  mortgage.'*  So  a  mortgage  of 
lands  lying  at  the  time  in  one  jurisdiction  but  subsequently  becoming 
a  part  of  another  must  ordinarily  be  construed  according  to  the  laws 
of  the  jurisdiction  wherein  lay  the  lands  when  the  mortgage  was 
executed ;  *»  but  the  rights  of  a  purchaser  under  such  a  mortgage  are 
to  be  determined  as  of  the  time  he  obtained  his  deed,  that  being  the 
time  when  his  rights  attached.**  It  is  difficult,  if  not  imposaible,  to 
formulate  an  absolute  and  unfailing  test  by  which  questions  con- 
cerning the  construction  of  mortgages  may  be  referred  either  to  the 
jurisdiction  wherein  the  property  mortgaged  is  situated  or  to  the  law 

11.  Note:  Ann.  Cm.  IQISE  062.  Chapman,  121  Wis.  479,  99  N.  W. 

See  CoHiSACrs,  vol.  6,  pp.  847-848.  341,  106  A.  3.  R.  1032. 

18.  Hall  V.  Jameson,  151  Gal.  tfOG,  Kote:  43  L.B.A.  472. 

91  Pae.  518,  121  A.  S.  R.  137,  12  And  see  Bills  and  Notbs,  vol.  3, 

LJIJ)..(N.8.)  1190;  Taylor  v.  Ameri-  p.  917,  as  to  the  effect  of  a  provision 

oan  Nat.  Bank,  63  Fla.  681,  57  So.  in  a  mortage  to  impair  the  negoti- 

678,  Ann.  Gas.  1914A  309;  ScbultA  v.  ability  of  the  obUgation  aecorad. 

PIsnkinton  Ba^fc,  141  TIL  116,  30  N.  IS.  Indiana,  etc,  B.  Co.  v.  Sprague, 

E.  346,  33  A.  S.  Rl  290  and  note;  103  U.  S.  756,  26  U.  8.  (L.  ed.)  554. 

Swearingen  v.  Lahner,  93  la.  147,  61  And  see  infra,  par.  317,  320,  as  to  the 

N.  W.  481,  57  A.  S.  R.  261,  26  LJI.A.  controlling  instrument  in  oaae  of  eon- 

765-;  D«B  Hoines  Sav.  Bade  v.  Arthur,  flicting  provisions  wUh  nspeet  to  ma- 

163  la.  205, 143  N.  W.  556,  Ann.  Cas.  tarity. 

1016C  496;  Owinn  v.  McKedzie,  133  14.  Brine  v.  Hartfiird  F.  bu.  Co. 

Mo.  323,  38  STW.  802,  40  L.B.A.  96  U.  S.  627,  24  0.  S.  (L.  ed.)  858; 

164;    Cornish    v.    Woolverton,    32  East  Tennessee,  etc,  B.  Cis.  v.  Frazimr, 

Mont.  456,  81  Pae.  4,  108  A.  S.  B.  139  U.  S.  288, 11  8.  Ot,  fil7,  35  U.  8. 

598;  Gonsterdine  V.  Hoore,.  65  Neb.  (L.  ed.)  106. 

291,  96  N.  W.  1021,  101  A.  8.  B.  Note:  Ann.  Cas.  1913G  231. 

620;  Kendall  v.  Selby,  66  Neb.  60,  92  16.  Note:  Ann.  Cas.  1913G  230, 231. 

N.  W.  178,  103  A.  S.  B.  607;  Page  16.  Simpson  v.  HiUis,  30  Olda.  561» 

V.  Ford,  66  Ore.  450,  131  Pae.  1013,  120  Pae.  572,  Ann.  Cas.  1913C  ^ 

Ann.  €aa.  193fiA  1048,  46  L.B.A.  and  note. 

<N.S.)  247;  Wisconsin  Tmst  Co.  v. 
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of  some  other  junidii^ti.  In  general,  it  m«y  be  said^  however,  that 
ttiose  rdating  distinctiTely  and  directly  to  tine  mortga^  aa.distin-< 
guished  from  the  personal  obligation  are  to.  be  referred  to  the  lex  rei 
jiitXB  as  such,  while  those  that  relate  primarily  and  distinctively  to 
the  personal  (^ligation  and  only  indirectly  affect  its  mortgage  may 
be  governed  by  another  law.'^  Under  this  principle  the  sufficieacy  of 
the  execution  of  a  mortgage  is  obvioualy  governed  by  the  lex  rei  sitse^ 
irrespective  of  the  place  Wherein  the  mortage  was  executed  or  the 
debt  secured  by  it  contracted  or  made  payable.^*  The  rule  in  thia 
respect  may  of  course  be  affected  in  its  practical  applica^on  by  an 
express  statutory  provision  making  compliance  in  the  execution  of 
«  mortgage  with  the  laws  of  the  jurisdiction  wherein  it  is  executed 
sufficient  In  the  absence  of  such  a  statute,  however,  the  lex  rei  sits 
has  been  held  to  govern.'*  Whether  extrinsic  evidence  will  be  ad- 
mitted to  show  a  deed  absolute  to  be  a  mortgage  depends  on  the  ler 

78.  Validity. — ^The  validity  of  a  mortgage,  considered  with  relation 
to  the  essential  elements  thereof,  is  clearly  a  subject  to  be  determined 
by  the  lex  rei  sitie.^  Thus,  the  question  whether  a  mortgagor  is  com* 
petent  to  give  a  mortgage  must  ordinarily  be  decided  by  that  law; 
for  on  bis  competency  depends  the  validity. of  the  mortgage  with 
TCHpect  to  Buffideney  of  parties.*  And  a  real  estate  mortgage  made  by 
«.  foreign  corporation  to  nonresident  creditors  to  secure  a  bona  fide 
Antecedent  indebtedness  may  be  held  valid  in  the  state  where  the 
land  is^  when  it  is  not  prohibited  by  the  statutes  of  &e  state  wherein 
the  GOTpocation  and  creditors  resided,  although  the  judicial  decisiona 
of  that  state  hold  soch  a  mortgage  to  be  an  unlawful  preference.' 
However,  it  is  to  be  observed  that,  as  mortgi^es  are  generally  in  the 
nature  of  collateral  secnrity  for  a  personal  obligation,  the  validity 
■of  the  mortgage  tested  by  the  lex  rei  sitae  may  be  of  no  avail,  for  the 
Teason  that  the  personal  obligation  which  it  secures,  tested  by  its 
proper  law,  tiie  lex  loci  contractus,  may  be  invalid,  a  circumstance 
that  would,  of  course,  vitiate  the  mortgage.  Thus,  a  mortgage  secured 
by  a  married  woman  in  one  jurisdiction  on  property  located  in  another 
has  been  held  invalid,  although  she  was  competent  under  the  l&t  rei 
«itflB  to  make  a  morteage,  b^canae  tmdar  the  lex  led  pontiaotos  she 

17.  Notes:  17  L.BJIi.(N.S.)  1094;  1020,  1028;  Ann.- Caa.  1913C  230. 
Ut.A.1916A  1078.    And  see.  infra,     19.  Mote:  UaXmaA  1020  et  aeq. 
par.  78.  See  also  Cowiucs  Of  Laws,     90.  Kote:  L&A.1916B  30.  ' 
vol.  5,  pp.  950,  952.  1.  Note:  Ann.  Caa.  1013C  230.  - 

18.  HugfaflB  T.  Winkleaian,  2A3  Mo.  8.  Notea:  57  LJI.A.,  524:  LJt.A. 
SI,  147  8.  W.  094,  L.aA:1016A  1007;  lOlOA  1030,  1039.  See  also  Gov- 
•Chapman   t.   BobertaoB,   6   Paige  VUQS  or  lAwSr  vd,  5,  p.  950. 

<M.  Y.)  627,  3  Am.  Dee.  264.  . :  .  S.  ,Nathan  v.  Lee,  162  lod.  23%  S> 

NotM:  55  L.R.A.  -933;  Ii.B.Aa916A  N.  E.  987,  43  LJLA.  820. 
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was  iiicc^able  of  contracting  the  personal  obligtition  whidi  ihe.nwrt> 
gage  was  given  to  secure.* 

79.  Usury. — Then  is  some  authority  for  the  position  that  the  lex 
rei  sitae  neceeearily  controls  when  the  question  is  presented  wbeUier 
the  obligation  secured  by  a  mortgage  is  affected  with  usury,  irrespective 
of  the  place  where  the  contract  was  made,  or  whwe  the  debt  is  pay- 
able«  or  of  the  intention  of  the  parties  as  to  what  law  should  govern.^ 
However,  the  great  weight  of  authority  is  opposed  to  that  view,  and 
holds  that  a  mortgage  on  real  property  is  to  be  tested  by  the  same 
law  with  reepoct  to  usury  Uiat  applies  to  the  personal  obligation  which 
it  secures,  and  not  necessarily,  nor  «ven  gen^^ly^  by  the  lex  rei  sitae.* 
A  mortgage  valid  where  executed  and  according  to  ^e  lex  rei  sits 
is  not  invalidated,  it  has  been  held,  because  usurious  by  the  law  of 
the  jurisdiction  wherein  the  mortgagee  resides  and  the  debt  is  pay- 
able.* 

80.  Operation  and  Effect — question  which  relates  directly  and 
distinctively  to  real  property,  and  so  is  ultimately  to  be  determined 
by  the  lex  rei  sitce,  is  the  effect  on  the  title  to  the  real  property  of  an 
instrument  intended  by  the  parties  as  a  mortgage.  Of  course  &  court 
may  in  some  circumstances  apply  tihe  lex  loci  contractus  with  the 
result  of  holding  an  instrument  executed  in  another  state  a  morfr^ 
gage,  though  not  in  the  appropriate  form  of  a  mortgage  according  to 
tibe  lex  rei  sitse,  since  the  latter  may  not  he  opposed  to  recognizing  and 
giving  effect  to  tiie  intention  of  the  parties.  But  having  held,  in 
accordance  with  the  lex  loci  contractus,  that  the  instniment  is  a 
mortgage,  it  must  determine  its  effect  as  a  mortgage  on  the  title  to 
the  real  property  according  to  the  lex  rei  sits.  Theoretioally  both 
questions  are  ultimately  tested  by  the  lex  rei  dtee,  but  the  lex  loci 
contractus  is  a  controlling  element  in  the  application  of  the  lex  rei 
sitee  to  the  determination  of  the  first  question,  which  involves  the 
intention  of  the  parties,  just  as  the  use  of  certain  forms  of  expression 
might  be  controlling  even  though  there  were  no  question  of  conflict 
of  laws.  While  the  result  of  the  ^plioaition  of  the  lex  rei  aits  to 
tiie  second  question  is  not  affected  by  the  lex  loci  contractus  any  more 
than  it  would  be  by  othw  indications  of  the  intention  of  the  parties, 
since,  ex.  hypotheei,  the  lex  lei  sites  is  a  rule  of  property  and  inde- 
pendent of  tiie  intention  of  the  parties.^  So  the  question  as  to  tlie 
right  of  redemption  from  a  sale  under  a  mortgage  would  seem  neccs- 

4.  Burr  t.  Beekler,  264  HI.  230, 106  6.  See  Gontlict  09  Laws,  toI.  ^ 
N.  E.  206,  Ann.  Caa.  1915D  U82,  pp.  983^88.  See  alao  L.R.A.1916A 
L.R.A.19ieA  1048  and  note.  1036  note;  Ann.  Gas.  1913C  331  oote. 

Notes:  67  hJt,Ji.  524;  LJL.A.1916A  Chapman  v.  Robertson,  6  Pflige 
1028.  (K.  Y.)  627,  31  Am.  Deo.  264. 

5.  Notes:  5B  L.R.A.  933  et  aeq.;  02     Note:  55  L.R.A.  93G. 

L.R.A.  62.  See  also  Cohtuot  or  8.  Notes:  I..R.A.1916A  1030  et  seq,; 
Laws,  vol  5  pp.  082-983.  Ann.  Cm.  1913C  231. 
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aarOy  to  be  decided  by  tJie  lex  m  'sits*  The^  rale  determining  the 
Uw  governing  the  constraction  of  covenants  in  a  mortgage  on  land 
in  one  jurisdiotioB  bat  in  fact  a  contract  of  ano&er  is  that  oovenante 
affecting  the  title  of  the  property  miut  be-oonata^ied  according  to  the 
lex  rei  site  while  purely  personal  covenants  must  be  inter[neted  aocord- 
ing  to  ihe  lex  loci  eontzactus,  at  least  vhen- relied  on  as  the  basis  of 
an  action  fox  damages^  and  not  as  an  estoppel  to  assert  title.^* 

IX.  Modification  awd  Rkformation 

81.  AlteratioiL — Generally  speaking,  a  fraudulent  and  material 
alteration  of  a  mortgage  by  the  mortgagee  or  his  agent  will  invalidate 
the  mortgage.'*  TMs  rule,  it  is  submitted,  does  not  conflict  with  the 
do<'trine  applying  to  conveyances  generally  that  a  fraudulent  alterar 
tion  of  an  instrument  of  conveyuice  after  its  purpose  has  been  accom- 
plished will  not  affect  the  interest  transferred,  but  will  destroy  the 
right  to  recovery  on  those  covenants  only  that  are  executory;  for 
the  right  to  enforce  a  mortgage  depends  upon  the  covenants  therein, 
the  interest  transferred  not  being  that  of  nnqualified  ownership,  and 
to  say  that  the' mortgagee  acquires  a  vested  right  to  his  remedy  when 
the  mortgage  is  delivered,  which  cannot  be  affected  by  its  subsequent 
alteration,  would  be  to  say  that  the  alteration,  however  fraudulent 
and  material,  would  be  without  effect  *•  So  an  alteration  in  a  raort^ 
gage  made  by  a  mortgagee  without  the  mortgagor's  consent  after  the 
execution  of  the  mortgage  so  as  to  accelerate  the  time  of  paym«it, 
ihough  pursuant  to  a  previous  parol  stipulation  as  to  the  terms  of 
payment,  avoids  the  Iwnd '  and  mortgage  even  in  the  liands  of  a 
bona  tide  assignee  without  notice.'*  However^  adding  the  name  of  a 
second  witness  to  a  mortgf^  after  it  has  been  recorded,  if  done  with 
the  mortgagor's  consent,  doee  not  destroy  -its  validity  as  an  equitable 
mortgage.'*  And  an  alteration  in  a  mo^-tgage  made  by  the  attorney 
who  drew  it,  witfaoot  the  knowledge  of  the  mortgagee  and  with  the . 
purpose  of  procuring  the  aaaeDt  of  the  mortgagor  and  his  reaxdmowl- 
edgment,  will  not  invalidate  the  instrtuneaf  Furthermore,  it  ha» 
been  held  that  the  alteration  of  a  mortgage  by  -one  mortgagor,  after 

9.  Note:  L3.Aa916A  1038.  la.  151,  45  N.  W.  561, 20  A.  8.  B.  411. 

U.  Notes:  17  LJIU..(N.&.)  1094;  And  see  Auivulnoir  (W  ZvsxinniBHTS, 

I..R.A.1916A  1027.  vol.  1,  p.  B99  et  nq.;  Dans,  vel.  8, 

11.  Qeorge  v.  Andrews,  60  Md.  26,  p.  1028. 

45  Am.  R^.  706;  Waring  v.  Smyth*  13-  WariuB  t.  Smyth,  2  BaKb.,Cai. 

2  Barb.  Gh.  (N.  T.)  U9,  47  Am.  Dee.  (N.  Y.)  119,  47  Am.  Dee.  m 

21ft.  And  see  infra,  par.  216,  as  to  14.  Unakinffum  Bank  v.  Camnter, 

the  effeet  of  alterfbtion.  d  a  note.  Aa  7  Ohio  21,  pt  1, 28  Am.  Deo.  614,  QWr- 

to  the  doctrine  generally,  see  Altbra-  mled  on  anotiuar  point  hgr  Winte 

noK  er -Ihshhocbnts,  v«4.  l,  p.  967  Denma^  1  Ohio  St  110. 

«t  seq.        .  16.  CUeason  v.  Ha»ilkm>  138  N.  7. 

■    12.  Hollingsworth      Holbrook,  80  353,  34  N.  E.  283,  21  ULA.  810. 
R.C.L.V0LXIX.— 20. 
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the  signature  of  his  comortgagor  has  been  appended  and  without  the 
latter's  knowledge,  by  inserting  in  the  description  additional  prop- 
erty belonging  to  them  both,  does  not  annul  tiie  mortgage.  It  may 
be  enforced  against  the  altering  mortgagor  as  a  lien  on  all  the  pro^ 
erty,  and  as  against  the  oUier  mortgagor  as  a  lien  on  the  ;»oper^ 
described  in  it  before  the  alteration.'*  An  alteration  of  the  note 
secured  by  a  mortgage,  though  it  operates  to  destroy  the  identity  of 
the  note,  does  not,  unless  fraudently  made,  generally  invalidate  the 
mortgage.*' 

82.  Amendment  and  Extension. — ^Apparently,  a  verbal  alteration 

in  the  mere  collateral  terms  of  a  mortgage  is  valid  and  binding  if 
supported  by,  a  consideration,  the  alteration  in  such  a  case  being  of 
no  more  consequence  than  an  alteration  of  any  other  written  contract 
Thus,  the  time  of  redeeming  may  be  extended  by  parol  agreement 
beyond  that  expressed  in  the  mortgage.**  But  a  mortgage  cannot, 
subsequent  to  its  execution,  be  extended  by  parol  agreement  to  secure 
debts  or  obligations  other  than  those  which  it  was  executed  to  secure. 
Such  an  extension,  if  effective,  would  be  equivalent  to  the  execution 
of  a  hew  mortgage  to  secure  the  additional  obligations.  It,  therefore, 
falls  within  the  prohibition  of  the  statute  of  frauds.**  So  a  mortgage 
given  by  an  individual  to  secure  future  advances  cannot  be  extended 
by  parol  to  cover  advances  to  a  partnership  thereafter  formed  of  which 
the  mortgagor  is  a  member.**  It  is  quite  true  that  oral  testimony  is 
admissible  to  show  what  obligations  were  intended  to  be  secured  by  a 
mortgage  and  will  be  leceived  to  establish  that  the  mort^e  was  in 
fact  given  to  seoure  obligations  distinot  from  those  expressed.*  But 
this  doctrine  permits  parol  testimony  only  to  show  the  intention  of 
the  parties  at  the  time  th«  mortgage  was  executed  and  not  to  establiah 
a  subsequent  agteementi  in  effect  creating  a  n«ir  mortgage,  to  extend 
the  mortgage  to  secure  additional  oUigations.'  An  int^lineation 
inserted  in  a  deed  of  trust  after  its  ezeeution,  whereby  it  was  provided 
that  the  conveyance  should  secure  in  addition  to  the  debt  thm  speci- 
fied a  particularly  described  note,  has  been  held  to  have  no  effect,  on 
the  original  instrument,  though  acknowledged  by  the  grantor  and 
copied  into  the  record  by  the  dork,  the  deed  remaining  security  for 

16.  Van  Horn  v.  BsD,  11  la.  466,     Notes:  48  Am.  Dee.  177;  6  Ann. 


1CKN3S,  v<A.  1,  p.  1007.    See  also  et  aeq.,  as  to  tjie  etmtinuation  of  a 

infra,  par.  236.  mutg^  lien  aft«  paymoit 

18.  Dertiazo  v.  Lewis,  6  Stew  ft  P.     SO.  Note:    Ann.  Cae.  1013C  663. 
(Ala.)  91,  24  Am.  Dee.  76B.    See     1.  See  ettpra,  par.  57  et  seq.;. infra, 

CowTRAOTS,  voL  6,  p.  914  et  seq.  par.  171  eeq. 

IB.  Siehel  v.  Moeentbnl,  30  Beav.     8.  Lindaay  v.  Oarvin,  31  8.  C. 

371,  S  Jnr.  N.  S.  275,  18  Eng.  Rul.  9  S.  G.  862,  5  L.B.A.  219. 


78  Am.  Dee.  506. 
17.  See  Altkratioh  or  Jsvaaa- 


Cas.  46u 


And  aee  infra,  par.  228  et  seq.,  234 


Gae.  382. 
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the  debt  origiiiany  specified.*  But  the  ruling  has  been  made  that 
a  mortgage  may  be  extended  to  oover  other  advances  by  a  written 

agreement.*  And  under  the  doctrine  of  tacking  *  the  view  ia  taken 
in  some  jurisdictions  that  if  a  first  mortgagee  lends  a  further  sum  to 
the  mortgt^or  on  a  statute,  judgment,  or  other  security,  he  shall  retain 
against  a  mesne  mortgagee  until  both  his  securities  are  satisfied  * 

83.  Rule  as  to  Reformation. — ^By  reason  of  the  principle  once  a 
mortgage,  always  a  mortgage,'  a  written  contract  which  on  its  face 
purports  to  be  a  mortg^ige  cannot  be  converted  by  parol  evidence  into 
an  absolute  conveyance  or  a  conditional  sale.*  And  in  tiie  absence 
of  fraud  or  mistake,  parol  evidence  is  not  competent  for  the  purpose 
of  varying  a  mortgage  by  showing'any  onderstanding  prior  to  or  at 
the  time  of  its  execution.*  But  a  court  df  equity,  on  parol  testimony, 
will  reform  a  mortgage  or  deed  of  trust  to  secure  a  debt  which  fails  to 
express  the  intention  of  the  parties,  on  account  of  mutual  mistake,'* 
or  mistake  on  one  side  accompanied  by  fntud  on  the  other.  Reforma- 
tion will  be  decreed,  it  is  held  in  some  cases,  whether  the  mistake  is 
of  law  or  fact,'*  the  tendency  of  the  late  cases  being  to  adopt  this 
view  on  the  theory  that  the  chief  object  of  equitable  jurisdiction, 
where  an  instrument  through  mistake  does  not  express  the  true  inten- 
tion of  the  parties,  should  be  to  give  effect  to  that  intention  irrespective 
of  the  character  of  the  mistake  that  led  to  the  error.'*  Other  author- 
ities, however,  hold  that  reformation  will  not  be  allowed  when  sought 
on  "Uie  ground  of  a  mistake  of  law.'*  Equity  will  reform  a  mortgage 
in  a  proper  case  not  only  as  between  the  partiee,  but  also  as  against 
subsequrait  assignees  and  lienholders  having  notice,'*  though  not 
as  agauui  a  subsequent  bona  fide  purchaser  without  notice.'* 

84^  ninstrations  of  Rnle. — ^A  misdescription  of  the  property  mort- 
gaged may  be  reformed  in  a  proper  case  so  as  to  cover  the  property 
intended  to  be  mortgaged,'*  whether  the  result  be  to  increase  or  to 

8.  CdUliiu  T..  Collins,  61  Hub.  S11»  And  see  B>h»katkw  o*  Xhstbd- 

24  Am.  Rep.  632.  mints. 

4.  Note:  Ann.  Gas.  1913G  860.  13.  Mote:  28  IiJl.A.(N.S.)  804. 

6.  See  infra,  par.  177.  14.  Herring  t.  Fitts,  43  Fla.  54,  30 
«.  Note:  18  Eng.  BoL  Gta.  88«|  So.  804,  90  A.  S.  R.  108;  TameU  t. 

528.  Brown,  170  HI.  362,  48  M.  E.  909,  62 

7.  See  snpiH,  par.  7.  A.  8.  B.  380;  StiW  v.  Beaefa,  11 

8.  Compare  Howla&d  v.  Blake,  97  Ohio  St  283,  78  Am.  Dee.  308. 
V.  8.  624,  24  U.  S.  (L.  ed.)  1027.  Note:  28'LJt.A<K.S.)  828. 

Notes:  m  A.  S.  a  920, 921;  L.RjL  15.  New  Orleans  Canal,  etc.,  Co.  v. 

1R16B  53.  BContgomery,  95  U.  S.  16,  24  U.  S. 

8.  Bertfaold  v.  Fox,  13  Minn.  501,  (L.  ed.)  346;  Snydw  v.  Partridge, 

97  Am.  Dec.  243.  188  RL  173,  29  N.  E.  851,  32  A.  &7r. 

10.  NotflB:  65  A.  S.  B.  517;  28  130. 

LBJLfN.S.)  838.  Note:  71  Am.  Dee.  308. 

11.  Note:  28  L.R.A.(N.S.)  828  et  18.  Witherton  t.  Mason,  86  Abu 
aeq.  345,  5  So.  679, 11  A.  8.  B.  41 :  Stevens 

U.  Note:    28    L.R.A.(N.S.)    811.  v.  Hohnan,  112  Gal.  346,  44  Paiv  670, 
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diminish  the  amount  of  property  subject  to  the  incumbrance.*^ 
Equity  may  also  reform  a  mortgage  so  as  to  correct  a  mistake  in  tlie 
description  of  a  note  secured  thereby,'*  in  the  name  of  the  mortgagor 
or  mortgagee,  or  in  omitting  either  name.'*  But  a  mortgage  not 
signed  by  the  wife  of  the  mortgagor  will  not  be  reformed  so  as  to 
include  the  homestead  of  the  mort^gor,  though  intended  to  be  em- 
braced therein,  if  it  is  provided  by  statute  that  no  mortgage  of  a  home- 
stead by  a  married  man  shall  be  valid  or  of  any  effect  without  the 
signature  of  hia  wife,  though  before  suit  was  brought  the  husband 
had  died,  and  the  widow,  by  her  anamrer,  assented  to  4£e  reformation." 
A  mortjgage  which  was  intended  to  convey  a  fee,  but  which,  through 
ignorance  or  mistake,  covers  only  a  life  estate,  may  likewise  be  cor- 
rected 80  as  to  carry  out  the  intention  of  the  parties.* 

85.  Reformation  after  Foreclonire  and  Sale. — While  there  ia  some 
authority  for  the  proposition  that  a  faulty  description  of  hmd  con- 
tained in  a  mortgage  cannot  be  reformed  at  the  suit  of  the  purchaser 
at  a  foreclosure  sale  thereunder,*  the  authorities  generally  are  agreed 
that  tiie  purchaser  may  maintain  an  action  for  the  reformation  of 
the  mortgage,  to  be  followed  by  a  new  foredoaure  proceeding  on  the 
mortgf^e  as  reformed.'  And  where  a  sale  is  made  under  a  powex 
contained  in  a  trust  deed  or  rmortgagie,  a  reformation  of  the  d^crip* 
tion  may  be  granted,  to  the  purchaser  under  iha  mortage  or  tzust 
deed.^  On  the  question  whether  the  puroh«sor  at  a  foreclosure  sale, 
in  addition  to  having  t^e  mortgage  reformed  so  as,  to  describe  the 
lands  intended  to  be  mortgaged,  may  also  have  the  description  of  the 
lands  in  the  foreclosure  proceedings  and  the  deed  on  the  sale  reformed 
to  describe  correctly  the  land,  the  authorities  are  divided.  One  line 
of  casee  holds  that  he  may  not  have  9i<sh  relief.*   Another  line  of 


53  A.  S.  R.  216;  Christensen  v.  Hol- 
lingsworth,  6  Idaho  87,  53  Pae.  211, 
96  A.  S.  R.  256;  Snyder  v.  Partridge, 
138  HI.  173,  29  N.  E.  851,  32  A.  8. 
R.  130. 

Nota:  6S  A.  8.  B.  577;  lOi  A.  S. 

R.  37. 

17.  Herring  v.  Fitts,  43  Fla  54,  30 
So.  804,  99  A.  S.  R.  108. 

Notes:  65  A.  8.  B.  518;  28  LJi.A. 
(N.S.)  824. 

18.  Notes:  85  A.  8.  B.  518;  28 
L.R.A.(N.8.)  824. 

19.  Strang  v.  Beach,  11  Ohio  St. 
283,  78  Am.  Dee,  308  and  note. 

Notes:  65  A.  S.  R.  518 f  28  L.B.A. 
(N.S.)  824. 

20.  O'MaUey  v.  Ruddy,  79  Wis. 
147,  48  N.  W.  116,  24  A.  S.  R.  702. 

Note:  69  A.  S.  R.  519. 
'1.  UvingMone    t.    Murphy,  187 


Mass.  315,  72  N.  E.  1012,  105  A.  S. 
R.  400. 

Notes:  65  A.  S,  R.  518;  28  L.R.A. 
(N.S.)  824. 

2.  Note:  Ann.  Cas.  1913D  1006. 

3.  FiBher  t.  Villamil,  62  Ha.  472, 
56  So.  559,  Ann.  Cas.  1913D  1003, 
39  L.R.A.(N.8.)  90  and  note;  Strang 
V.  Beach,  11  Ohio  St.  283,  78  Am. 
Dec.  308. 

Notes:  65  A.  6.  B.  fil8;  109  A.  S.  R. 
37. 

4.  Note:  Ann.  Gas.  1913D  1006. 

6.  Fisher  v.  Villamil,  62  Fla.  472^ 
58  So.  559,  Ann.  Cas.  1913D  1003 
and  note,  39  L.R.A.(N.6.)  90;  Bowen 
V.  Wiflkeraham,  124  Ind.  404,  24  N. 
E.  983,  19  A.  S.  R.  106. 

Notes:  78  Am.  Dec.  137;  65  A.  8. 
R.  618;  109  A.  8.  B  36. 
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oflses  ftdopts  a  contrary  view  *  In  one  jorMietion,  while  it  is  settled 

that  the  pnrcha^er  at  a  mortgage  sale  under  a  power  is  entHIed  to 
the  reformation  of  a  description  in  the  mortgage,'  where  mortga^d 
property  is  sold  on  a  judicial  sale  the  rights  of  the  parties  become  fixed 
and  themortgage  extinct  so  that  the  purchaser  at  the  sale  cannot 
have  the  mortgage  iiistrument  reformed  on  the  ground  of  a  faulty 
description  of  the  property  intended  to  be  conveyed.' 

X.  OWNEBSHIP  AND  EnJOYMBKT  OP  PROPBBTT 


Respective  Estates  of  Mortgagor  and  Mortgagee 

86.  Mortgagee  u  Legal  Owner^At  common  law  a  mortgage  is 
regarded  as  a  conditional  conveyance,  vesting  the  legal  title  to  the 
estate  conveyed  in  the  mortgagee.  'The  conveyance  is  of  course  de- 
feated by  the  performance  by  the  mortgagor,  according  to  the  terms 
of  the  mortgage,  of  the  obligation  secured.  But  if  default  is  made, 
the  title  becomes  absolute  at  law  in  the  mortgagee,  the  only  estate 
remaining  in  the  mortgagor  being  the  right  allowed  him  by  equity 
to  redeem  on  performing  the  stipulated  obligation.*  This  conception 
of  the  common  law  has  been  perpetuated^  and  continues  to  find  appli- 
cation, in  many  jurisdictions,  the  mortgagee  being  still  regarded  as 
the  holder  of  the  legal  title  of  the  property  mortgaged  and  the  mort- 
gage as  a  conditional  conveyance.      So  a  legal  mortgagee  of  real 


ft.  NotM:  65  A.  S.  B.  51«;  100  Stephens  r.  Sberrod,  6  Tex.  294,  55 

A.  S.  B.  37,  38;  39  LJL^(N.S.)  91;  Am.  J)«c.  776. 

Ann.  Gas.  1K13D  1007  et  seq.  Notes:  7  A.  S.  R.  81;  7  URA.  273. 

7.  Jones  v.  AIcNealy,  139  Ala.  379,  10.  BracUeor  v.  Lightcap,  195  U.  S. 
35  So.  1022,  101  A.  8.  B.  38.  1,  24  S.  Ct.  748,  49  U.  S.  (L.  ed.)  65; 

Note:  Ann.  Gas.  1913D  1008.  Welah  v.  PhiUipB,  54  Ala.  309,  25  Am. 

8.  Stenrart  v.  WUson,  141  Ala.  405,  Rep.  679;  Boutwell  v.  gteiner,  84  Ala. 
37  So.  560, 109  A.  S.  R.  33.  307,  4  So.  184,  5  A.  S.  R.  375;  Coltoa 

Note:  Ann.  Oas.  1913D  1008.  v.  Carlisle,  85  Ala.  175,  4  So.  670,  7 

9.  Brobat  v.  Brock,  10  WaU.  519, 19  A.  S.  R.  29;  Fields  v.  aayton,  117 
TJ.  S.  (L.  ed.)  1002;  TemU  v.  Al^  Ala.  538,  23  So.  530,  67  A.  S.  R.  189; 
Kwn,  21  Wall  269,  22  U.  &  fL.  ed.)  Daneuhauer  v.  Dawsoa,  65  Ark.  129, 
634;  GilmatL  v.  lUinoia,  etc.,  Td.  GiLt,  46  S.  W.  131,  44  LJt.A.  193;  Cham- 
91  U.  8.  603,  23  U.  S.  (L.  ed^)  405;  berlaia  v.  Tbompson,  10  Conn.  243, 
Barter  t.  Twofaig,  IfiB  V.  S.  4!i8»  15  26  Am.  Dee.  390;  Savage  v.  Dooley, 
S.  Ot.  883,  39  U.  S.  (L  ed.)  1049;  28  Conn.  411,  73  Am.  Dec.  680;  Mc- 
United  States  v.  Commonwealth  Title  Kelvey  v.  Creevey,  72  Conn.  464,  45 
fin.,  atft,  Oo.,  193  U.  S.  661,  24  B.  Ct.  AU.  4,  77  A.  S.  R.  331;  CazroU  t. 
546,  48  U.  S.  (U  ed.)  830;  Goode-  Ballanre,  26  HI.  9,  79  Am.  Dee.  354 
now  T.  Ever,  16  Gal.  461,  76  Am.  Dee.  and  note;  Barrett  t.  Hinekler,  124  111. 
540;  Barrett  «.  HineUey,  124  111.  32,  32, 14  N.  B.  863,  7  A.  S.  R.  331;  Pat- 
14  N.  E.  863,  7  A.  S.  331;  Golbm  tereon  Carneal,  3  A.  K.  Maxah. 
V.  Depew,  60  N.  J.  Eq.  454,  46  k&.  (Ky.)  618,  18  Am.  DeOL  308;  Smith 
728,  83  A..S.  B.  a5e;  Martin  t.  Jack-  v.  Eelley,  27  Me.  237,  46  Am.  Dee. 
■on,  27  Pa.  St  504,  87  Am.  Den.  489;  596;  Anderson  r.  RobUaa,  83  Ha. 
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estate,  whether  of  the  fee  or  of  a  life  estate  therein,  is  entitled  to  the 

muniments  of  title  to  the  estate.'*  Furthermore,  by  virtue  of  his 
legal  title,  the  mortgagee  may  bring  ejectment  against  the  mortgagor 
and  recover  possession  of  the  property  mortgaged.**  However,  in 
some  jurisdictions  the  mortgagee  is  regarded  as  the  l^;al  owner  of 
the  properly  only  on  default  by  the  mortgagor.** 

87.  Extent  of  Ownership. — ^Although  at  law  the  I^al  estate  in 
many  jurisdictions  becomes  vested  in  the  mortgagee,  conditionally 
before  default  and  absolutely  thereafter,  in  equity  the  mortgage  is  a 
mere  security  for  the  debt,  a  bare  chattel  interest,  and,  until  a  decree 
of  foreclosure,  the  mortgagor  remains  the  substantial  and  beneficial 
owner  of  the  fee.  This  conception,  of  slow  and  gradual  growth  in 
courts  of  equity  in  England,  is  now  accepted  without  diaseat;  ^*  so 

422, 19  AtJ.  910,  8  L.R.A.  568;  Hawes  11.  Smith  v.  Gfaiehwtar,  2  Dr.  & 

V.  Naaon,  111  Me.  193,  88  Atl.  538,  War.  303,  18  Eng.  Bui.  Gas.  128. 

Ann.  Gas.  1915D  1095;  Jamieson  v.  IS.  See  infra,  par.  89. 

Bmee,  8  Oill  ft  J.  (Md.)  72,  26  Am.  IS.  Wolfe  v.  Doe,  IS  Smedea  ft  M. 

Dee.  567:  Hnnt  v.  Hunt,  14  Pick,  (mas.)  103,  fil  Am.  Dae.  147;  WU- 

(Maas.)  374,  25  Am.  Dee.  400;  Kin-  kmaon  v.  Fhiwws,  37  Miaa.  679^  75 

ney  v.  Treasnmr,  etc.,  Gen-,  207  Mass.  Am.  Dee.  78;  Reily  v.  Carter,  75  Miss. 

:J68,  93  N.  E.  586,  Ann.  Caa.  1912A  798,  23  So.  436,  65  A.  S.  B.  621; 

002,  35  l4.B.A.(K.S.)  784;  Yemer  v.  Adams  t.  C!olonial,  ate.,  Blortg.  Cc^ 

Bets,  46  N.  J.  Eq.  256,  19  AtL  206,  82  Miaa.  268,  S4  So.  482, 100  A.  8.  R. 

19  A.  S.  R.  887, 7  hJR.A.  680;  Shields  633,  17  LJ{.A.(N.8.)  138;  Frank  v. 

T.  Losear,  34  N.  J.  L.  486, 3  Am.  Ren.  Colonial,  etc,  Mortg.  Co.,  86  Miss. 

256;  Wfaitehozat  v.  GaskiU,  69  N.  G.  103,  38  So.  340,  4  Ann.  Caa.  54,  70 

449,  12  Am.  Bep.  655;  Killebrew  v.  L.B.A.  135;  Wooda     Hildebnnd,  48 

Hinea,  104  N.  C.  182,  10  S.  E.  150,  Ko.  284,  2  Am.  Rep.  518;  Sehanewerk 

251,  17  A.  8.  B.  672;  Paiker  v.  Beaa-  v.  Hobereelit,  U7  Ho.  22,  22  S/W. 

ley,  U6  K.  C.  1,  21  8.  E.  955,  SS  949,  38  A.  8.  R.  631;  Benton-  Land 

hJUk.  231;  Hossey  t.  HiU,  120  N.  Ca  v.  Zeitler,  182  Mo.  251,  81  8.  W. 

C.  312,  26  8.  £.  919,  58  A.  S.  R.  789:  193,  70  L.B.A.  94. 

Garter  t.  Slooomb,  122  N.  G.  476,  29  14.  Conard  t.  Atlwitie  Ina.  Co.,  1 

S.  E.  720,  66  A.  8.  B.  714;  Jones  t.  Pet  386,  7  U.  S.  (L.  ed.)  189;  Hutch- 

WiUianB,  185  N.  G.  179,  71  8.  E.  222,  ina  v.  King,  1  WaU.  53,  17  U.  8.  (L. 

36    L.R.A.(N.S.)    426;    Muskingum  od.)  644;  Terrell  v.  AUiaon,  21  WaU. 

Bank  v.  Carpenter,  7  Ohio  21,  pt.  1,  289,  22  U.  S.  (U  ed.)  634;  (Khnan 

28  Am.  Dec  616,  overruled  on  another  ^-  Dlineaa,  etc,  Tel.  Co.,  91  U.  S.  803, 


point  by  White  v.  Denman,  1  Ohio  St. 
110;  ChUds  v.  Childs,  10  Ohio  St 
339,  75  Am.  Dec  512 ;  Prische 
V.  Kramer's  Lessee,  16  Ohio  125, 
47  Am.  Dec  368  and  noU;  St. 
Johosbury,  etc,  R.  Go.  v.  Willard,  61 
Vt.  134,  17  Atl.  38,  15  A.  S.  R.  886, 
2  L.B.A.  528;  Sowles  v.  Minot,  82  Vt 
344,  73  Ati.  1025,  137  A.  S.  R.  1010; 
Van  Dyke  t.  Grand  Trunk  R.  Co.,  84 
Vt  212,  78  Atl.  958,  Ann.  Gas.  1913A 
640. 


23  U.  8.  (L.  ed.)  405;  Oreeo  v.  Coast 
Line  B.  Co.,  97  On.  16,  24  S.  E.  814, 
54  A.  8.  B.  379j33  LJLA.  806;  Vogle 
V.  Ripper,  34  IB.  100,  85  Am.  Dec 
298;  Barrett  t.  Hinckley,  124  BL  32, 
14  N.  E.  863,  7  A.  S.  R.  831;  Timms 
T.  Shannon,  19  Ud.  296,  81  Am.  Dec 
632;  Hitchcock  v.  Harrington,  6 
Johns.  (N.  T.)  290,  5  Am.  Dec  229 
and  note;  Ordway  v.  Fazrov,  79  Vt 
192, 64  AtL  1116, 118  A.  8.  B.  951  and 


note. 


Note:  73  Am.  Dec  IB2. 


Notes:  7  A.  8.  B.  31;  2  L.B^ 
801;  7  UnJi.  373. 
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the  mortgagor  is  a  freeholder,  and  m  such  is  qualified  to  serve  as  a 
juror  under  a  statute  requiring  tales  jurors  to  be  freeholders.'*  He 
is  the  owner  of  the  property  as  against  all  persons  except  the  mort- 
gagee, and  on  the  strength  of  his  ownership  he  may  bring  ejectment 
against  strangers.'*  His  interest  is  subject  to  doWer,''  to  conveyance 
and  devise,'*  and  is  descendible  to  bis  heirs  on  his  death  intestate.'* 
In  short,  he  has  every  attribute  and  right  of  an  absolute  ownex  of 
the  real  estate,  subject  to  the  lien  of  the  mortgage.  He  has  the  right, 
even  after  title  by  reason  of  his  default  has  become  vested  absolutely 
at  law  in  the  mortgagee,  of  redeeming  bis  property  by  performing. 
the  stipulated  obligation  according  to  the  terms  of  the  mortgage.'*^ 
It  is  therefore  evident  that  the  legal  title  vests  in  the  mortgagee  merely 
for  the  protection  of  his  interest,  and  in  order  to  give  him  the  full 
benefit  of  the  security,  but  for  no  other  purpose ; '  so  his  interest  is 
not  liable  to  attachment  or  sale*  on  execution  prior  to  foreclosure.* 
88.  Xortgagor  as  Legal  Owner. — ^Undor  the  influence  of  the  equi- 
table conception  ^at  the  mortgagor  is  the  substantial  owner  of  the 
property  mortgaged,*  and  of  statutory  enactments  either  expressly 
announcing  or  impliedly  conflrming  that  view,  the  courts  of  many 
jurisdictions  have  adopted  the  rule  that  a  mortgage  passes  to  the 
mor^agee  neither  the  legal  nor  equitable  title  to  the  property  mort- 
(piged.  The  mortgage,  a<XK)rding  to  these  authorities,  merely  pledges 
the  property  for  the  performance  of  the  obligation  secured,  and  the 
mort^iagee  acquires  a  bare  right  to  enforce  performance  against  the 
property.  This  right  is  not  enlarged  by  default  in  performance  or  by 
possession  of  the  mortgaged  premises.  On  the  contrary,  the  mortgagor 
retains  until  foreclosure  and  sale  both  the  legal  and  equitable  owner- 
ship.^ It  has  been  held  that  the  rule  is  not  altwed  by  the  ciicum- 

15.  Note:  Ann.  Cu.  1913D  328.  143,   62  Am.   Dee.   646  aiid  note; 

16.  See  infra,  par.  91.  Brown  v.  Bates,  55  Me.  520,  92  Am. 

17.  See  infra,  par.  96  et  aeq.;  and  Dec.  613;  Columbia  Bank  v.  Jacobs, 
see  Dowm,  toL  9,  pp.  577,  STO.  10  Mich.  349,  81  Am.  Dee.  792. 

18.  See  infra,  par.  136.  Note:  22  Am.  Dec.  668. 

19.  See  DasCTHT  AMD  DiSmainrov,  3.  See  supra,  par.  87. 

vol.  9,  p.  66.  4.  Bnssell  v.  Ely,  2  Black  575,  17 

aO.  Sw  infra,  par.  297.  tJ.  8.  (L.  ed.)  258;  Sanger  v.  Night- 

1.  Savage  v.  Dooley,  28  Conn.  411,  ingale,  122  U.  S.  176,  7  S.  Ct.  1109, 
73  Am.  Dec  680  and  note;  McKelvey  30  U.  S.  (L.  ed.)  1105;  Barter  v. 
V.  Creevey,  72  Conn.  464,  46  Atl.  4,  Twohig,  158  V.  8.  448,  15  8.  Ct  883, 
77  A.  8.  R.  321;  Vemor  v.  Bete,  46  39  U.  S.  (L.  ed.)  1049;  Godeffroy  t. 
K.  J.  Bq,  256,  19  Atl.  206,  19  A.  S.  CaldweU,  2  Cal.  489,  56  Am.  Dee. 
R.  387,  7  LJI.A.  630  and  note;  Ord-  360  and  note;  McMillan  v.  Richards, 
way  V.  Farrow,  79  Vt,  192,  64  Atl.  9  Cal.  365,  70  Am.  Dec.  656  and  note; 
1116,  118  A.  8.  R.  961  and  note;  Johnson  v.  Sherman,  16  Cal.  287,  76 
Sowles  V.  Minot,  82  Vt.  344,  73  Atl.  Am.  Dec.  481 ;  Goodenow  v.  Ewer,  16 
302.').  137  A.  S.  R.  1010.  Cal.  461,  76  Am.  Dec.  540  and  note; 

Note:  7  LJLA.  274.  Dutton  v.  Warschauer,  21  Cal.  609, 

2.  MeLanghlin  v.  Shepherd,  32  Me.  82  Am.  Dee.  765;  Cunningham  t, 
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stance  that  a  power  of  sale  iB  granted  the  mortgagee,*  tut  on  this 
point  there  is  authority  to  the  contrary.'  Furthermore,  under  this 
doctrine  a  deed  of  trust  in  the  nature  of  a  mortgage  is  commonly 

Hawkins,  24  Cal.  403,  85  Am.  Dec.  754;   Colonial,  etc.,  Mortg.  Co.  v. 

73;  Turner  v.  McDonald,  76  Cal.  177,  Northweatem  Thresher  Co.,  14  N.  D. 

18  Pac.  262,  9  A.  S.  R.  189;  Tapia  147, 103  N.  W.  91x>,  116  A.  S.  R.  642, 

V.  Demartini,  77  Cal.  383, 19  Pao.  641,  8  Ann.  Cas.  1100,  70  L.R.A.  814; 

11  A.  S.  R.  288;  Randall  v.  Duff,  79  North  Dakota  Ilorise,  etc.,  Co.  v.  Se- 

Cal.  115,  19  Pac.  532,  21  Pac.  610,  rumgard,  17  N.  D.  486, 117  N.  W.  453, 

3  L.R.A.  754;  Monerieff  v.  Hare,  38  138  A.  S.  R.  717,  29  L.R.A.(N.S.) 

Colo.  221,  87  Pac.  1082,  7  L.R.A.  508;  Jones  v.  Black,  18  Okla.  344,  88 

(N.S.)   1001;   Yerken  v.  Hadiey,  5  Pae.  1052,  90  Pac.  422,  11  Ann.  Caa. 

Dak.  324,40  N.  W.  340,  2  LJl. A.  363;  753;  Horr  v.'  Herrington,  22  Okla. 

Berlaek  v.  Halle,  22  Fla.  236, -1  A.  S.  590,  98  Pac.  443,  132  A.  S.  R.  648, 

fi.  185;  Fisher  v.  Villamil,  62  Fla.  20  L.R.A.{N.S.)  47;  Kaston  v.  Storey, 

472,  56  So.  559,  Ann.  Caa.  1913D  47  Ore.  150,  80  Pac.  217,  U4  A.  S. 

1003,  39  L.R.A.tN.8.)  90;  Alden  v.  H.  912;  Asay  v.  Hoover,  5  Pa.  SU 

White,  32  Ind.  App.  671,  66  N.  E.  21,  45  Am.  Dec.  713;  Horstmaii  v. 

509,  67  N.  E.  9i9,  102  A.  S.  R.  261 ;  Gerker,  49  Pa.  St.  282,  88  Am.  Dec. 

Hall  V.  Savill,  3  G.  Greene  (la.)  37,  501;  Agnew  v.  Charlotte,  etc.,  R.  Co.. 

54  Am.  Dec.  485;  Grether  v.  Oark,  24  S.  C.  18,  58  Am.  R«p.  237;  Joha- 

75  la.  383,  39  N.  W.  655,  9  A.  S.  R,  son  v.  Johnron,  27  S.  C.  309,  3  S.  E. 

491;  Pritehett  v.  Mitchell,  17  Kan.  606,  13  A.  S.  R.  636  and  note;  Seig- 

355,  22  Am.  Rep.  287;  Burhans  v.  nious  v.  Pate,  32  S.  C.  134,  10  S.  Fi. 

Hutcheaon,  25  Kan.  62r),  37  Am.  Rep.  880,  17  A.  S.  R.  846;  Hardin  v.  Har- 

274;  Goodrich  v.  Atchison  County,  din,  34  S.  C.  77,  12  S.  E.  936,  27  A. 

47  Kan.  355,  27  Pac.  1006,  18  L.B.A.  S.  R.  786;  Willis  v.  Moore.  59  Tex. 

113;  Kelso  v.  Norton,  66  Kan.  778,  628,   46  Am.   Rep.  284;   Fuller  v. 

70  Pae.  896,  93  A.  S.  R.  308;  Stark  O'Neil.  69  Tex.  349,  6  S.  W.  181,  5 

V.  Morgan,  73  Kan.  453,  85  Pac.  567,  A.  S.  R.  59;  Fieeher  v.  Woodruff,  25 

9  Ann.  Cas.  930,  6  L.R.A.(N.S.)  934;  Wash.  67,  64  Pac.  923,  87  A.  S.  R. 

Ladue  v.  Detroit,  etc.,  R.   Co..  13  742;  Weber  v.  Laidler,  26  Wash.  144, 

Mich.  380,  87  Am.  Dee.  759;  BerlliDld  66  Pac.  400,  90  A.  S.  R.  726;  George 

V.  Holman,  12  Minn.  335,  93  Am.  v.  Butler,  26  Wash.  456,  67  Pac.  263, 

Dec.  234  and  note;  Rogers  v.  Benton,  90  A.   8.  R.  756,  67  L.B.A.  396; 

39  Minn.  39,  38  N.  W.  765,  12  A.  S.  Thomely  v.  Andrews,  40  Waah.  580. 

H.  613;  Cornish  v.  Woolverton,  32  82  Pac.  899,  111  A.  S.  R.  983, 1  L.R.A. 

Mont.  456,  81  Pac.  4,  108  A.  S.  R.  (N.S.)  1036;  Wood  v.  Trask,  7  Wis. 

598;  Waring  v.  Smvth,  2  Barb.  Ch.  566,  76  Am.  Dec.  230;  Blunt  v.  Walk- 

(N.  y.)  119,  47  Am.  Dec.  299  and  er,  11  Wife.  334,  78  Am.  Dee.  709; 

note;.  Wilson  v.  Troup,  2  Cow.  (N.  Jones  v.  Costitran,  12  Wis.  677,  78  Am. 

T.)  195,  14  Am.  Dec.  453  and  note;  Dec.  771;  Gregory  v.  Rosenkfans,  72 

Banyan  v.  Mersereau,  11  Johns.  (N.  Wis.  220,  39  N.  W.  878, 1  USJl.  17li. 

Y.)  534,  6  Am.  Dee.  393;  Morris  v.  Notes;  76  Am.  Dee.  458  ;  79  Am. 

Mowatt,  2  Paige  (N.  Y.)  586,  22  Am.  Dec.  360. 

Dec.  661;  Kortright  v.  Cady,  21  N.  5.  Fulghum  v.  J.  P.  Williams  C»., 

Y.  343,  78  Am.  Dec.  145  and  note;  114  Ga.  643,  40  S.  E.  695,  fi8  A.  S. 

Hubbell  V.  Moulson,  53  N.  Y.  225,  13  R.  48;  Johnson  v.  Johnson,  27  S.  C. 

Am.  Rep.  519;  Trimm  v.  Marsh,  54  309,  3  S.  E.  606,  13  A.  S.  B.  63«; 

X.  T.  599,  13  Am.  Rep.  623;  Batter-  Team  v.  Baum,  47  S.  C.  410,  25  S.  B. 

man  v.  Albright,  122  N.  Y.  484,  25  N.  275,  58  A.  S.  R.  893. 

E.  856,  19  A.  S.  R.  r^io,  11  L.R.A.  6.  Stephens  v.  Oay,  17  Colo.  489, 

800;  Becker  v.  McCrea.  193  N.  Y.  30  Pae.  43,  31  A.  S.  R.  328. 

423,  86  N.  E.  463,  23  L.H.A.(N.S.^  Note:  Aim.  Caa.  191SA  1050  et  aeq. 
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though  not  univeraaOy  rogwdad  as  leaving  Uw  legal  title  in  the  mort- 
gagor.' But  while  an  oppoeite  view  finds  Bome  support,  a  deed  abso- 
lute intended  as  a  mortgage  is  considered  by  the  weight  of  authority 
to  tranefer  l^al  titie  to  the  mortgagee.*  Statutes  have  been  enacted 
in  some  instances  not  prohibiting  a  conveyan'ce  of  the  I^^al  title  to 
the  mortgagee,  but  merely  providing  that  such  a  conveyance  shall 
not  be  presumed  in  tiie  aberaice  of  express  stipulations.* 


89.  Hortgagee  as  Entitled  to  Possession, — According  to  the  com- 
mon law  rule  which  still  obtains  in  a  number  of  jurisdictions,  a  mort- 
gagee, by  virtue  of  his  lef^  title,  becomes  wtitled  on  the  exeouticm 
of  the  mortgage  to  immediate  possession  and  enjoyment  of  the 
premises  mortgaged  in  the  abwnoe  of  express  stipulations  to  ^  con- 
tmy.  He  can  oust  the  mortgagor  ejectment  or  by  any  other 
means  not  involving  a  breach  of  the  peace,^*  and  the  mortgagor  is 
not  entitled  to  notice  to  quit,  his  tenancy  partaking  of  the  nature  of 
a  tenancy  at  will  or  by  sufferanoe.'*  Such  notice  is  certainly  nnneoe#- 

7.  See  sapxa,  par.  40  et  seq.  Groh,  101  Md.  560,  61  Atl.  467,  4  Add. 

8.  See  supra,  par.  29.  Cas.  943;  Baker  v.  Baker,  108  Hd. 

9.  Kelino  v.  Newcomb  Lumber  Co.,  260,  70  AU.  416,  129  A.  S.  R.  439;. 
64  Neb.  335,  89  N.  W.  755,  97  A.  S.  Burden  v.  Thayer,  3  Mete.  (Mass.; 
R.  646;  Kirkendall  v.  Weatfaerley,  77  76,  37  Am.  Dee.  117;  Sliepard  v. 
Neb.  421,  109  N.  W.  757,  9  L.RJ.  Richards,  2  Gray  (Mass.)  424,  61 


10.  Brobst  V.  Brock,  10  WaU.  619,  Mass.  493,  3  Am.  Dec.  71;  Newall  v. 

19  U.  S.  (L  ed.)  1002;  Bradley  v.  Wright,  3  Haaa.  138,  3  Am.  Dec  98 

Ligfitrap,  195  U.  8.  1,  24  S.  Ct.  748,  and  note;  Oreen  v.  Kemp,  13  Hans. 

49  U.  S.  (L.  ed.)  65;  Cbaptnan  v.  515,  7  Am.  Dec.  169;  Rogers  v.  Ben- 

OlaBsell,  13  Ala.  50,  48  Am.  Dee.  41;  ton,  39  Minn.  39,  38  N.  W.  765,  12  A. 

Powell  V.  Williams,  14  Ala.  476,  48  S.  R.  613;  Hobart  v.  Sanboni,  13  N. 

Am.  Dee.  105;  Wdsh  v.  Phillips,  64  H.  226,  38  Am.  Dec.  483;  Felino  t. 

Ala.  309,  25  Am.  R«p.  679;  Cotton  v.  K.  S.  Newcomb  Lunber  Co.,  64  Nek 

C^riisle,  86  Ala.  175,  4  So.  670,  7  A.  335,  89  N.  W.  755,  97  A.  S.  R.  646; 

8.  R.  29;  Fields  t.  Clayton,  117  Ala.  Cotton  t.  Depew,  60  N.  J.  £q.  454, 

538,  28  So.  630,  67  A.  B.  R.  189;  Car-  46  Atl.  728,  83  A.  S.  R.  650;  Shields 

ter  T.  Smith,  142  Ala.  414,  38  Sa  t.  Loaear,  34  N.  J.  L.  496,  3  Am. 

164,  110  A.  S.  R.  36;  Chamberlain  v.  Rep.  256;  BaiBoa  t.  Mulligan,  191  N. 

miompson,  10  Conn.  243,  26  Am.  Dec.  T.  306,  84  N.  E.  76,  16  IiJl.i.(N.B.) 

390;  CarroU  v.  Ballanee,  26  111.  9,  79  151;  Fuller  v.  Wadsworth,  24  N.  C. 

Am.  Dee.  354  and  note;  Barrett  t.  263,  38  Am.  Dec.  692  and  note;  CfaOds 

Hinekley,  124  ID.  32,  14  N.  £.  868,  v.  Childs,  10  Ohio  St.  339,  75  Am. 

7  A.  B.  R.  331  (eompare  Bell  t.  Cas-  Dec.  512;  Manville  Covering  Co.  t. 

■em,  158  Dl.  45,  41  N.  E.  1089,  29  Babcock,  28  R.  I.  496,  68  ItL  421, 14 

L.RJL  671) ;  Eeh»  V.  Norton,  66  Kan.  L.R.A.(N.S.)  900;  Moss  t.  CaUimore. 

778,  70  Pae.  896,  93  A.  S.  B.  308;  1  Doug.  279,  18  Eng.  Rul.  Cas.  423 

Anderson  t.  Robbins,  82. Me.  422,  19  and  note, 

Atl.  910,  8  UR.A.  568:  Jamieson  t.  Notes:  47  Am.  Dec.  372  ;  7  A.  S.  R. 

Bmee,  6  GUI  ft  J.  (Md.)  72,  26  Am.  32,  794  ;  7  L.R_A.  274;  13  UR.A.  2P0. 

Dec  667  and  note;  Hageratown  v.  11.  Carroll  v.  Ballanee,  26  Bl.  9,  79 


Right  of  Potseuion;  Ree&wert 


(N.S.)  515. 


Am.  Dee.  473;  Enkine     Townsend,  2 
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sary  after  breach  of  condition.**   But  if  the  mortgage  deed  contains  - 
a  proviso  for  quiet  enjoyment  until  d^ault,  the  mortgagee  will  be  . 
liable  in  damages  if  he  enters  before  default.^'  In  some  jurisdictions 
the  doctrine  allowing  a  mortgagee  right  of  posseasioD  has  been  par* 
tially  abrogated  so  that  he  is  not  entitled  to  possession  prior  to  default 
by  the  mortgagor.    On  default,  however,  the  right  becomes  absolute 
unless  different  provision  is  made  in  the  mortgagel  or  collateral  instm^  i 
ment.*^  The  mortgagor  is  estopped  from  denying  his  title  and  setting 
up  title  in  a  third  person,  in  an  action  of  ejectmoit  brought  against 
him  on  the  mortgage.'*   The  right  to  enter  into  possession  can  ooly 
be  exercised  by  a  mortgagee  in  whom  the  legal  estate  is  vested.   It  is 
not  available  to  an  equitable  or  puisne  mortgagee.   His  remedy  is] 
to  have  a  receiver  appointed;  and  where  this  has  been  done  the  prior 
mortgagee  cannot  take  possession  without  the  consent  of  the  court.*' 
But  a  person  who  has  no  rights  either  as  mortgagee  or  assignee,  though 
he  is  enticed  to  redeem,  cannot  set  up  a  prior  mortgage  in  the  hands 
of  some  third  - -orson  to  defeat  ejectment  by  a  second  mortgagee.*^ 
A  summary  laudlord  and  tenant  process  is  not  available  to  a  mort-' 
gagee  for  the  purpose  of  dispossessing  the  mortgagor.'* 

90.  Parol  Agreement  as  to  Possession;  Premises  under  Lease. — 
Where  the  right  of  a  mortgagee  to  possession  of  the  mortgaged  prem- 
ises exists,  it  has  been  held  that  such  right  cannot.be  restrained  by  a 
parol  agreement  that  the  mortgagor  shall  be  allowed  to  remain  in 
possession  until  forfeiture,  for  the  rea^n  thiat  such  an  agreement  is 
inoonaistent  both  with  t&e  terms  of  the' deed  and  the  provision  of  the 

Am.  Dec.  354  and  note;  Jamieeon  v.  som,  44  Mo.  263,  100  Am.  Dec.  282; 

Brace,  6  Gill  &  J.  (Md.)  72,  28  Am.  Woods  v.  Hilderbrand,  46  Mo.  284,  2 

Dec.  557;  Hunt  v.  Hunt,  14  Pick.  Am.  Rep.  513;  Fontaine  v.  Schulen- 

(Maas.)  574,  25  Am.  Dec.  400;  Ne-  barg,  etc.,  Lumber  Co.,  109  iMo.  55, 

vitt  V.  Bacon,  32  Miss.  212,  66  Am.  18  S.  W.  1147,  S2  A.  S.  R.  648;  Ben^ 

Dec.  609;  I^ane  v.  Kin^,  8  Wend.  (N.  ton  Land  Co.  v.  Zeitler,  132  Mo.  251, 

Y.)  584,  24  Am.  Dec.  105;  Martin  v.  81  S.  W.  193,  70  L.R.A.  94;  Shields 

.Jackson,  27  Pa.  St.  504,  67  Am.  Dec.  v.  Lozear,  34  N.  J.  L.  496,  3  Am. 

489;  Keech  v.  Hall,  1  Dougl.  21,  18  Rep.  256;  Colton  v.  Depew,  60  N.  J. 

Kng.  Rul.  Cas.  123.  Eq.  454,  46  Atl.  728,  83  A.  S.  R.  650; 

Notes:  27  A.  S.  R.  794;  18  Eng.  Babcock  v.  Kennedy,  1  Vt.  457,  18 

Rul.  Cas.  409.   And  see  Estonaan,  Am.  Dec.  695. 

vol.  9,  p.  864  et  seq.  16.  Wyckoff  v.  Gardaor,  20  N.  J. 

18.  Cbapman  t.  Glassell,  13  Ala.  L.  556,  45  Am.  Dec.  388  and  note. 

50,  48  Am.  Dee.  41;  Fuller  v.  Wads-  16.  Note:  18  Eng.  Rul.  Cas.  409. 

worth,  24  N.  C.  263,  38  Am.  Dee.  And  see  infra,  par.  94. 

692.  17.  Savage  v.  Dooley,  28  Cona.  411, 

IS.  Note:  18  Eng.  Rol.  Cas.  409.  73  Am.  Dec.  680. 

,    14.  Reily  v.  Carter,  75  Miss.  798,  Note:  45  Am.  Dec.  394. 

23  So.  436,  65  A.  S.  R.  621;  Prank  18.  Willis  v.  Eastern  Tmat,  ete., 

V.  Colonial,  etc.,  Mortg.  Co.,  86  Miss.  Co.,  169  U..S.  295,  18  S.  Ct  347,  ^ 

103,  38  So.  340,  4  Ann.  Cas.  54,  70  U.  S.  (L.  ed.)  752.    And  see  Land- 

L.R.A.  136;  Laeey  v.  Oiboney,  36  Mo.  lord  and  Tenakt,  voL  16,  p.  1183. 
320,  88  Am.  Dee.  145;  Alien  v.  Ran- 
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statute  of  frauds.**  Subeequent  to  the  executibii  6f  a  mortgage,  the  • 
mortgagor       do  nothing  that  will  prejudice  the  rights  of  tiie  mort-  - 

gagee  thereunder,  and  consequently  he  cannot  make  a  lease  of  the 
premises  binding  against  the  mortgagee  without  the  letter's  coneent.** 
But  in  case  the  premises,  at  the  time  of  the  mortage,  aie  under  lease 
for  a  term  of  years,  the  mortgagee  <^aDnot  disturb  the  possession  of 
the  lessee,'  who  has  a  prior  title ;  and  therefore  he  cannot  enter.^  How- 
ever, as  the  mortgage  transfers  the  reversion,  to  which  the  rent  is 
incident,  as  It  bini^  the  whole  of  the  realty,  of  which  the  rents  after- 
ward accruing  are  a  part,  he  may  give  notice  of  his  right  to  the  lessee, 
and  of  his  election  to  take  the  rente,  whereupon  he  becomes  entitled 
to  them,*  though  if  no  notice  is  given,  tiie  lessee  is  protected  in  pay- 
ing the  rents  to  the  mortgagor.*  Furthermore,  the  right  of  the  mort- 
gagee to  rents  is  not  limited  to  such  as  accrue  subsequent  to  his  elec- 
tion, but  extends  to  rents  then  in  arrears.*  However,  the  rents  accru- 
ing prior  to  the  mortgage,  though  unpaid  at  the  date  of  the  entry  by 
the  mortgagee,  belong  to  the  mortgagor.*  And  a  distinction  is  drawn 
between  rent  accruing  upon  an  unexpired  payment  period,  as  a 
quarter  of  a  year,  and  rent  that  has  accrued  before  entry,  the  view 
being  taken  that  the  first  passes  to  the  mortgagee  but  that  the  second 
does  not.' 

91.  Right  of  Mortgagor  against  Third  Persons. — Even  in  jurisdic- 
tions wherein  the  mortgagee  is  entitled  as  against  the  mortgagor  to  the 
possession  of  the  premises  mortgaged,  the  latter  is  universally  regarded 
as  being  the  legal  owner  of  the  premises  as  against  all  third  persons. 
The  right  <3£  posseesion  can  be  asserted  only  by  the  mortgagee  or  his 
representatives.^  Accordingly,  the  mortgE^r  may  bring  ejectment 
against  a  stranger  to  recover  possession  of  the  property,  and  the 
defendant  cannot  set  up  a  legal  title  in  some  third  person  under  an 
outstanding  mortgage  to  defeat  the  action.'  This  is  particularly  the 

19.  Carroll  t.  Ballance,  26  ID.  9,  t.  Gallimore,  1  Dough  279,  18  Eng. 
79  Am.  Dec.  354.  Rul.  Cas.  403  aod  note. 

Note:  13  L.R.A.  290.  6.  BiTrden    v.    Thayer,    3  Mete. 

20.  See  infra,  par.  97.  (Mass.)  76,  37  Am.  Dee.  117. 

1.  Lewie  v.  Schwifnn,  ^3  Mo.  26,  2  Note:  18  Eng.  Rul.  Caa.  410. 
S.  W.  391,  3  A.  S.  R.  511.  6.  Note:  37  Am.  Dec.  121. 

2.  Borden  v.  Thayer,  3  Mete.  7.  Wootton  v.  White,  00  Md.  64, 
(Mass.)  76,  37  Am.  Dec.  117  and  44  Atl.  1026,  78  A.  S.  R.  425;  Ben- 
note;  Moss  V.  Qallimore,  1  Doo^.  279^  ton  Land  Co.  v.  'Zeitler,  182  Mo.  251, 

18  Eng.  Rul.  Cas.  403  and  note.  81  S.  W.  193,  70  L.R.A.  94;  St. 
Note:  15  Eng.  Rol.  Cas.  637.  Johnabory,  etc.,  R.  Co,  t.  Willard,  61 
S.  Anderson  t.  Robbins,  82  Me.  422,  Tt.  134,  17  AU.  38,  15  A.  S.  R.  886. 

19  Atl.  910,  8  hJLA.  568;  Burden  2  L.R.A.  628;  Van  Dyke  v.  Qnni 
V.  Tbayer,  3  Mete.  (Mass.)  76,  37  Am.  Trunk  R.  Co.,  84  Vt.  212,  78  AtL  968, 
See.  117.  Ann.  Cas.  1913A  640. 

4.  Bnrdea    v.    Tfaner,    3    Mete.     Note:  7  L.RA.  275. 
(UasB.)  76.  37  Am.  iW  U7;  Moss     8.  Cotton  t.  Gaiiisle,  85  Ala.  175,  4 
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case  when  the  moiligagfi  sought  to  be  set  up  has  been  satisfied  by  tike 
mortgagor  and  nothing  except  the  bare  legal  title  resides  in  the  mort- 
gagee, though  a  different  rule  would  obtein  if  it  had  been  aatiafied  by 
tiie  defendant  in  ejectment.* 

92.  Hortgagor  as  Entitled  to  Possession. — Where  a  mortgage  i» 
regarded  both  in  law  and  equity  as  a  mere  lien  and  not  a  conveyance 
of  the  title,  the  mortgagee  has  no  right  as  such,  either  before  or  after . 
default,  to  the  possession  of  the  property  mortgaged,  but  the  right  of 
poaseaaon  until  foreclosure  and  sale  remains  in  the  mortgagor  and 
his  successors  or  assignees.**  And  statutes  have  frequently  been 
enacted  to  the  effect  that  a  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property,  without 
foreclosure  and  sale.**  By  virtue  of  his  right  to  possession  a  mortgagor 
may  maintain  trespass  even  againsiit  the  mortgagee,**  and  a  mort- 
gagee who  wrongfully  ousts  the  mortgagor  from  possession  is  Uahle 
to  be  charged  with  the  rents  and  profits,  the  same  as  any  other  dis> 
seisor,  and  is  not  entitled  to  any  accounting  to  determine  how  much 
he  may  have  actually  realized  from  his  wrongful  occupation,  after 
deducting  necessary  expenses.  He  is  not  to  be  credited  with  the  value 
of  improvements  placed  on  the  premises  while  he  was  holding  them 


So.  870,  7  A.  8.  R.  29;  Fields  v. 
Clayton,  U7  Ala.  638,  23  So.  530,  67 
A.  8.  R.  189;  Barrett  v.  HiooUey,  124 
111.  32,  U  N.  £.  863,  7  A.  S.  9-  331; 
StioBon  V.  RosB,  51  Me.  556,  SI  Am. 
Dee.  591;  Hawes  v.  Nason,  111  Me. 
193,  88  Atl.  638,  Ana.  Cas.  1913D 
1095;  Woods  v.  Hilderbraod,  46  Mo. 
284,  2  Am.  Rep.  613;  Benton  Land 
Co.  T.  Zeitler,  182  Mo.  251,  81  S.  W. 
198,  70  UR.A.  94. 

Nottf :  7  A.  S.  R.  37;  7  LJI.A.  275. 
And  see  Vincnaan,  vii.  9,.  p.  870  ei 

Pelts  v.  Clarice,  5  Pet.  481,  8  U. 
8.  (L.  ed.)  199. 

10.  Ooodenow  v.  Ewer,  16  CaL  461, 
76  Am.  Deo.  540  and  note;  Dutton.v. 
Waraekaner,  21  Cal.  609,  82  Am.  Dee. 
765;  OrethcT  v.  Gark,  76  la.  383,  39 
N.  W.  655,  9  A.  S.  R.  491;  Goodrich 
T.  Atohison  County,  47  Kan.  355,  27 
Pae.  1006, 18  L.R.A.  113;  Bertfaold  v. 
Fox,  13  Minn.  501,  97  Am.  Dec  243; 
Rogers  v.  Benton,  39  Minn.  39,  38  Nj 
W.  765,  12  A.  8.  R.  613;  Ranyaa.  v. 
Merserean,  11  Johns  (K.  Y.)  534,  6 
Am.  Dec  393;  Swart  v.  Service,  21 
Wend.  (N.  T.)  36,  34  Anu  Dec  211: 


Morria  -T.  Mowatt,  2  Paige  (N.  T.> 
586,  22  Am.  Doc  661;  Barson  v.  Mul- 
ligan, 191  N,  Y.  306,  84  N.  E.  76, 16 
L.R.A.(N.S.)  151;  Johnson  v.  John- 
Bon,  27  S.  C.  309,  3  S.  E.  606,  13  A. 
S.  R.  636  and  note;  Duty  v.  Graham, 
13  Tex.  427, 62  Am.  Deo.  594:  Willis  r. 
Moore,  59  Tex.  628,  46  Am.  Rw.  284; 
Snyder  v.  Parker,  19  Wash.  276,  53 
Pac  69,  67  A.  S.  R.  726;  Thoraely 
V.  Andrews,  40  Wash.  680, 62  Pae.  889, 
111  A.  8.  R.  083, 1  LJLA.(N.S.)  1036. 

Netes:  14  Am.  Dee.  474;  22  Am. 
Dec  668  ;  76  Am.  Dee.  567  ;  03  Am. 
Dec  239  ;  7  LRJ^  276. 

11.  Monerieff  v.  Hare  38  Colo.  221, 
87  Pac  1082,  7  L.RA.(N.S.)  lOQl; 
Vanghn  v.  Sdhmalale,  10  Mont.  186,  25 
LJtX  102,  10  L.R.A.  411;  Borden  v. 
Clow,  21  Nev.  275,  30  Pae.  821,  37  A. 
S.  R.  511;  Douglass  t.  Thompson,  35 
Nev.  196,  127  Pae.  661,  Ann.  Cas. 
1914G  920;  Cooke  v.  Cooper,  18  Ore 
142,  22  Pac  945,  17  A.  8.  B.  709,  7 
URJL  273. 

Note:  Ann.  Cas.  1913A  1050. 

IS.  Kortiigbt  v.  Cady,  21  K.  Y. 
343,  78  Am.  Dec  145. 

Note:  7  A.  8.  R.  34. 
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advotsely  to  the  mortgagor.  Nor  can  he  recover  for  them  by  proof 
that  the  mortgagor  himseif  intended  to  make  and  would  haw  made 
them,  if  allowed  to  remain  in  poaBeasiDn.^  He  is  not  even  entitlod 
to  be  allowed  for  repairs:^ 

93.  Agreement  inter  Partes. — ^In  some  instances  it  is  by  statnta 
optional  with  the  parties  whether  the  mortgagee  shall  be  given  the 
right  of  possession,  the  provision  being  made  that  such  a  right  shall 
not  be  presumed  in  the  absence  of  stipulations  therefor.^*  So  a  pro- 
vision in  a  mortgage  that  the  mortgagee,  upon  default,  shall  be  entitled 
to  the  immediate  ponocBuion  of  the  premises  is  valid,  and  subsequent 
purchaser  and  inc^^mbrancers  are  chargeable  with  notice  thereof.** 
It  is  abo  sometimes  expressly  provided  by  statute  in  jurisdictions 
wherein  the  mortgagor  is  entitled  to  possession  as  a  matter  of  right 
that  the  mortgagor  may  agree  without  a  new  consideration  to  give  the 
mortgagee  possession  after  the  execution  of  the  mortgage.*'  Farther- 
more  the  rule  prevails  generally  that  an  executed  oral  agreement 
between  the  mortgagor  and  the  mortgagee  to  deliver  the  poMession  of 
the  premises  to  die  latter  is -valid,**  whether  made  at  the  time  of  the 
execution  of  the  mortgage  or  subsequent  thereto,  being  in  either  case 
an  independent  ^reeraent  and  therefore  not  objectionable  as  vary* 
ing  the  written  terms  of  the  mortgage  by  parol.**  However,  there 
is  anthority  for  the  t»oad  pn^rosition  that  any  t^reement  inserted  in 
a  m(«rtgage  whereby  the  mortgagee  is  to  take  possession  before  fore- 
closure or  sale  will  be  held  void  as  contrary  to  the  vexy  nature  of  a 
raor^gc.** 

94.  Riglit  «f  Mortgagee  to  Appointment  of  Receivcr^Under  the 

common  law  rule  a  mortgagee,  t)eing  entitled  to  the  poesepsion  and 
«!ijoyment  of  tiie  mortgaged  property,*  is,  as  a  rule,  not  entitled  to  a 
receiver  of  the  rents  of  the  mortgaged  estate  that  they  may  be  applied 
to  hia  clMm.  He  is  competent  to  protect  his  interests  by  himself 
taking  possession  and,  therefore,  stands  in  no  need  of  assistance  from 
a  court  of  equity.  Nevolhelees  if  the  circumstances  of  the  case  are 
such  that  be  cannot  obtain  possession  by  an  action  at  law  he  may 

13.  Maboney  v.  Boetwiok^  M  Cal.  Pae.  208,  32  A.  8.  R.  314,  13  URJL 

53,  30  Pac.  1020,  31  A.  S.  R.  175.  137. 

14.  Note:  49  ZxB.A.(N.S.)  124,  18.  Snect  r.  Speet,  88  Cat. 437,  26 
16.  Higginbottom    v.   Beason,   24  Pae.  203,  22  A.  S.  B.  314,  13  URJl. 

Neb.  461,  39  N.  W.  418,  8  A.  S.  R.  137;  Oouriaes  v.  Thompson,  35  Nev. 

211;   Tf^A«»J«ll   V.   WeatberiM,  77  1»6,  127  Pae.  561,  Ann.  Cas.  1914C 

Neb.  421,  109  N.  W.  767,  9  LJUL  920  aod  note. 

(N.S.)  616.  19.  Douglass  v.  Thompson,  ,36  Kev. 

16.  Felino  v.  K.  S.  Newcomb  Lum-  196,  137  Pae.  6ai«  Ana.  Cn,  V»14C 

ber  Co.,  64  Neb.  335,  89  N.  W.  755,  920. 

07  A.  8.  R.  646  and  note;  Pettit  v.  SO.  Hall  v.  Hall,  41  3.  C.  163,  U 

Looia,  88  Neb.  496,  129  N.  W.  1005,  S.  B.  305,  44  A.  S.  R.  6d& 

34  L.R.A.(N.S.)  356.  1.  See  supra,  par.  89. 

17.  Speet  T.  Speet,  88  Cal.  437,  26 
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obtain  the  appointaient  of  a  receiver.  Thus  a  second  mortgagee,  who 
is  regarded  as  having  an  equitable  estate  only,  and  who  is  therefore 
unable  to  enter  as  against  the  first  mortgagee,  is  generally  held  to 
be  entitled  to  the  appointoient  of  a  receiver,  whea  proper  reasons 
therefor  are  shown.'  The  appointment  in  such  a  case,  however,  is 
without  prejudice  to  the  right  of  the  first  mortgagee  to  obtain  posses- 
sion,' though  he  cannot  enter  as  of  course,  unless  his  right  so  to  do  is 
reserved  by  the  order,  but  must  obtain  the  removal  of  the  receiver,  or 
the  leave  of  the  court  to  bring  an  action  for  the  recovery  of  the  land.* 
The  common  law  rule  does  not  now  generally  obtain  in  its  former 
rigor.  It  has  been  modified  in  England  by  statutes  providing  that 
the  mortgagee  may  have  a  receiver  in  a  proper  case,'  and  even  in  the 
absence  of  statute  it  has  been  held  that  Uie  appointment  of  a  receiver 
at  the  suit  of  a  mortgagee  rests  largely  in  the  discretion  of  the  court, 
being  governed  to  a  great  extent  by  the  circumstancee  of  each  par- 
ticular case.*  The  court  will,  however,  as  a  rule,  proceed  with  great 
caution,  acting  only  in  cases  of  pressing  and  apparent  necessity.  The 
secuiity  will  be  presumed  sofiident  and  a  receiver  nnniecestaxy  until 
the  contrary  is  shown,'  and  an  appointment  will  not  be  made  with- 
out notice  to  the  party  whose  property  is  to  be  divested,  except  in 
Gases  of  the  greatest  emergency,  demanding  the  immediate  interference 
of  the  court  to  prevent  irreparable  injury.*  The  court  will  not,  upon 
the  application  of  a  subsequent  mortgagee,  appoint  a  receiver  to  the 
prejudice  of  a  prior  mortgagee  in  poasesBion  of  the  mortgaged  prem- 
ises, so  long  as  any  part  of  his  claim  remains  unpaid,*  but  if  nothing 
is  due  the  prior  mortgagee,  if  he  refuses  to  accept  what  is  owing,  or  if 
he  fails  to  imd&r  his  account,  a  receiver  may  be  appointed  against 
him.^*  Where  a  mortgagor  goes  into  bankrupU^,  md  an  assignee 
is  appointed,  or  where  he  makes  an  assignment  for  the  benefit  of  his 
creditors,  a  receiver  will  not  be  appointed,  the  assignee  being  by  law 
clothed  with  like  functions.^^  Of  course  a  mortgagee  can  have  a 
receiver  appointed  only  for  the  property  upon  whic^  hi^  mortgage 
is  a  lien.'*  If  the  mortgage  oontains  a  provision  for  a  receiver  in 
case  of  default,  the  appointment  will  be  made  upon  a  less  clear  show- 
ing than  is  ordinarily  required."   The  jurisdiction  to  appoint  a 

5.  Cortdyoa  v.  Hathaway,  11  N.  J.  7.  Note:  27  A.  S.  R.  796.  And  see 
Eq,  39,  64  Am.  Dee.  478  and  note.     infra,  par.  360  et  seq. 

Notes:  27  A.  S.  B.  793;  18  Eng.  8.  Note:  27  A.  8.  R.  798. 
Ral.  Cas.  409,  473.  9.  Notes:  27  A.  8.  R.  798  ;  7  L.R.A. 

8.  Notes:  27  A.  S.  R.  793;  18  Eng.  278:  18  Eng.  RnL  Cat.  409. 
Bol.  Cas.  473.  10.  Note:  27  A.  8.  R.  79a 

4.  Note:  18  Eng.  RnL  Cas.  409.  11.  Seignioas  t.  Pate,  32  8.  C.  134, 

6.  Notes:  27  A.  8.  R.  793;  18  Eng.  10  8.  E.  880,  17  A.  8.  R.  846. 
bul-'Cas.  472,  473.  Note:  27  A.  S.  R.  798: 

6.  Notes:  27  A.  8.  B.  795;  18  Eng.  18.  Note:  27  A.  6.  R.  798. 
Rul.  Cas.  473.  18.  Note:  27  A.  8.  R.  796. 
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receiver  during  the  pendency  of  suits  to  foreclose  is  (reeted  elseii:here 
in  this  artide." 

95.  Appeiatment  of  ReceiTeK  by  Parties.^A  mortga^  may,  when 

entitled  to  poesesaion,  exercise  his  right  by  placing  a  third  person  in 
■charge  of  the  mortgaged  property.  Such  person  is  in  a  sense  a 
receiver,  bat  he  is  in  fact  the  f^ent  of  the  mortgagee  ond'tiie  latter 
is  tiable  to  account  as  a  mortgagee  in  possession.''  However,  mort- 
gages often  contain  provisions  for  the  appointment  of  a  roceiver  in 
.order  to  ensure  the  regular  payment  of, the  interest  out  of  the  renL« 
and  profits  without  imposing  on  the  mortgagee  the  re^nMbilities  of 
a  mortgagee  in  possession.  Sometimes  the  appointment  is  made  at 
the  time  of  the  mortga^  either  by  the  mortgage  deed  itself,  or  by  a 
separate  instrutiK  at ;  in  other  oases  the  mortgage  deed  contains  a 
(K)venant  by  the  mortgagor,  if  and  when  required,  by  the  mortgagee, 
to  appoint  as  receiver  such  prason  as  shall  be  nominated  by  the 
mortgagee.  In  both  cases,  however,  the  appointment  is  considered 
made  by  the  mortgagor.  The  receiver  is  constituted  the  agent  of 
the  mortgagor,  and  no  liability  for  hia  acts  or  defaults  attaches  to 
the  mortgagee.**  As  a  receiver  appointed  by  a  mortgagor  or  mort- 
gagee derives  his  authority  from  the  instrument  appointing  him, 
his  powers,  duties  and  liabilities  should  be  clearly  defined  hereby. 
It  would  seem  though  that,  e\en  in  the  absence  of  express  stipula- 
tions, while  he  is  responsible  for  loss  occasioued  by  his  misconduct, 
he  will  not  be  liable  for  involuntary  losses.'^  A  receiver  appointed  by 
deed  being  the  agent  of  the  mortgagor  is  authorized  to  give  notice  to 
quit  to  tenants  so  as  to  fender  them  liable  for  statutory  penalties  for 
holding  over;  and  if  ttie  mortgagor  attorns  to  the  receiver,  the  latter 
may  distrain  upon  the  mortgaged  premises.'" 

Mortgagor  in  Potsearion 

96.  In  General. — Broadly  speaking,  a  mortgagor  in  possession, 
whether  by  permission  of  the  mortgagee  in  jurisdictions  wherein  the 
latter  is  entitled  to.possessdon  or  by  virtue  of  iiis  own  inherent  right 

•  in  jurisdictions  wherein  he  is  regarded  as  both  the  legal  and  equitable 
owner  of  the  property  with  the  right  of  possession,  is  the  absolute 
aiid  beneficial  owner  of  the  property  and  may  enjoy  the  ordinarv 
privileges  and  ben^its  of  ownership  so  long  as  he  does  not  unreason- 
ably prejudice  the  rights  or  security  of  the  mortgagee.**  He  is  entitled 
to  the  earnings,  tents  and  profits  of  the  mortgi^ed  property  and 

14.  Bee  inCm,  par.  369  et  seq.  18.  Note:  18  Eng.  Rol.  Cas.  472. 

16.  Note:  18  Eng.  BoL  Cas.  472.  19.  Notes:  7  A.  S.  R.  38;  7  L.B,A. 
AimI  see  intra,  par.  108  et  seq.  630. 

.  16.  MiDte.:  18  Eng.  BoL  Cas.  471.        80.  eUman  v.  Illinois,  etc..  Tel.  Co., 

17.  Note:  18  Bag;  BuL  Cm.  472.flt  91  U.  S.  603,  23  U.  8.  (L.  ed.)  405; 
mmq.  Teal  v.  Walker/Ul  U.  S..242,  4  8. 

.319 


Digitized  by 


I M  HOBTQAaSS  Ifi  iL'  C.  U 

to  the  growing  crops,  nataral  fruits,  or  productions  of  annual  growth.* 
So,  if  there  be  an  entry  or  equitable  proceeding  by  which  the  crops 
are  seciuestwed,  the  mortgagee  has  no  Hen  upon  a&d  cannot  recover 
them  in  an  action  in  the  nature  of  replevin,  ^ther  i^ainst  the  mort- 
gagor or  third  persons.*  The  rule  is  unaltered  by  the  cireumstanoe 
2iat  the  profits  or  income  are  specifically  pledged  in  the  mortgage  aa 
security.  Until  poesession  taken  by  the  mortgagee,  he  haa  no  rtght 
to  them,  but  ^ey  belong  to  the  mortgagor.'  Furthermore,  the  mort- 
gagor is  not  liable  to  ^e  mor^^ee  for  rent  for  the  period  of  hia 
occupancy;  *  nor  can,he  be  compelled  to  account  to  the  latter  for  the 
rente  and  profits  received,'  even  though  the  security  proves  deficient  • 
HowevOT,  in  jurisdictions  where  the  common  law  rule  prevails  that 
a  mortgagee  of  land  has  the  right  of  immediate  possession  of  the 
mortgaged  premises,  unless  it  is  otherwise  agreed  between  him  and 
the  mortgagor,  it  is  held  that  an  action  of  trespass  quare  clausum  will 
not  tie  in  favor  of  the  mortgagor  against  the  mortgagee  or  his  assignee 
for  entering  peaceably  upon  the  mortgaged  premises  and  converting 
parts  thereof  to  bis  own  use;  though  the  mortgage  will  not  protect 
the  mortgagee  against  a  chum  for  damages  in  settlement  of  injuries 

Ct.  420,  28  0.  S.  (L.  ed.)  415;  Fon-  0.  S.  (L.  ed.)  694;  Fieedman's  Sav., 

taine  v.  Scfaulenburg,  etc.,  Lumber  Co.,  etc.,  Co^  t.  Sbepberd,  127  U.  S.  494, 

109  Mo.  55,  18  S.  W.  1147,  32  A.  S.  8  S.  Ct.  1250,  32  U.  S.  <L.  ed.)  163; 

H.  648;  Rillebrew  v.  Hinea,  104  N.  Green  v.  Coast  Line  R.  Co.,  97  Qm.  15, 

C.  182,  10  S.  EL  LtO,  251,  17  A.  S.  24  S.  E.  814,  54  A.  8.  R.  379,  33 

R,  672;  Jones  v.  Adams,  37  On.  473,  UR.A.  806.    And  see  Railbojjm. 

50  Pae.  811,  62  Pac.  16,  82  A.  S.  R.  4.  Oilman  v.  Tllinois,  etc.,  TeL  Co.. 

766,  50  L.R.A.  388;  Seiguious  v.  Pate,  91  U.  S.  603,  23  U.  S.  (L.  ed.)  405; 

32  S.  C.  134,  10  S.  B.  880,  17  A.  S.  R.  Willis  r  Baatem  Trust,  etc.,  Co.,  169 

846  and  note;  Hardin  v.  Hardin,  34  U.  S.  295,  18  S.  Ct  347,  42  U.  S.  (L. 

a  G.  77, 12  S.  B.  936.  27  A.  S.  &.  786  ed.)  762;  Anderson  v.  Robbisa,  82 

and  note.  He.  422,  19  Atl.  910,  8  L-RJL  568. 

Note :  27  A.  S.  R.  793.  6.  Willis  v.  Eastern  Tmstf  ete.,  Co., 

1.  Simpson  v.  Ferguson,  112  CaL  169  D.  S.  295,  18  S.  Ct.  347,  42  U.  8. 

180,  40  Pac.  104,  44  Pac  484,  53  A.  (L.  ed.)  762;  Simpson  Fergnson, 

3.  S.  201;  Jones  r.  Adams,  87  Ore.  112  Cal.  180,  40  Pae.  104,  44  Pac 

473,  69  Pae.  8U,  62  Pac  16,  82  A.  484,  53  A.  S.  E.  201;  Hanison  v.. 

S.  R.  766,  50  L.E.A:  388;  Willis  v.  Wyse,  24  Conn.  1,  63  Am.  Dec  151; 

Moore,  59  Tex.  628,  46  Am.  Rep.  284;  Merritt  v.  Hosmer,  11  Gray  (Mass.) 

<Jregory  v.  Roeenkrans,  72  Wis.  220,  276,  71  Am.  Dec  713  and  note;  Killo- 

39  N.  W.  378,  1  L:R.A.  176.  And  see  brew  ?.  Bines,  104  N.  C  182, 10  8.  £. 

Gbops,  vol.  8,  p.  361  et  seq.  159,  251,  17  A.  S.  B.  672;  Jona  v. 

1  Searle  t.  Sawyer,  127  Mass.  491,  Adams,  37  Ore.  473,  69  Pac  811,  62 

34  Am.  Rep.  425.  Pac  16,  82  A.  8.  B.  769,  60  KB. A. 

S.  American  Bridge  Co.  v.  Heidel<  388. 

bach,  94  U.  8.  798,  24  U.  B.  (L.  ed.)  Notee:  17  A.  S.  R.  849;  27  A.  B.  B. 

144;  Foadiok  v.  ScbaU,  99  U.  S.  235,  793  ;  3  Eng.  Rnl.  Cas.  572. 

25  U.  8.  (L.  ed.)  339;  Teal  v.  Walker,  6.  Ex  parte  Wilson,  2  Vca.  ft  B. 

m  U.  8.  242,  4  S.  ct        28  0.  S.  252,  13  Rev.  Rep.  76^  18  Bid. 

(L.  ed.)  415;  Sage  t.  Memphis,  etc.,  Cas.  382  and  aotSk 
B.  CflH  125  U.  8.  361,  8  8.  Ct.  887,  31 
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■committed  before  an^,  as  by  the  diveraioa  of  a  natural  aiream  from 
the  premiaee,  and  he  ia  liable  therefor  in  an  action  the  mortgagor.^ 
And  it  ifl  held,  after  condition  broken  and  notice  to  tenants  in  poaaea- 
sion,  the  mortgagee  may  collect  from  them  their  accruing  and  past  due 
rents."  Where  the  mortgaged  property  is  in  the  hands  of  a  receiver, 
trustee  in  bankruptcy^  or  other  representative  of  the  mortgagor  and 
his  creditors,  such  representative  «has  the  same  rights  that  the  mort- 
gagor had.* 

97.  Authority  te  Lease  Preperty  Mortgaged. — Independently  of 
statutory  ouotment  the  concurrence  of  botii,  the  mortgagor  and 
mortgagee  is  required  to  a  demise  of  the  mortgaged  lands  after  the 
execution  of  the  mortgage,  unless  the  mortgage  itself  expressly 
empowers  either  oi  the  parties  to  demise  the  land  without  the  con- 
currence of  the  other.  In  the  absence  of  such  a  power  tlM  mortgagor 
alone  cannot  create  a  lease  or  tenancy  which  will  bind  the  mortg^ee; 
and  if  hb  purports  to  create  such  a  lea.'^e  or  tenancy,  it  is  subject  to 
every  circumstance  of  the  mortage,  the  le-^see  being  liable  to  ejection 
without  notice  hf  the  mortfjagee  in  juruidietions  wherein  the  latter 
ha^  the  right  of  possession,"  or  to  ejection  by  the  purchaser  at  the 
foreclosure  sale  in  jurisdictions  wherein  the  mortgagee  has  no  right 
of  possession.*^  If  ejected,  the  lessee  is  not  entitled  to  the  growing 
<rops.**  However,  as  a  lessee  or  tenant  cannot  dispute  his  landlord's 
title,  a  lease  or  demise  by  a  mortgagor  alone  will  be  good  until  the 
mortgagee  interferes,  and  will  bind  the  lessee  or  tenant  The  mort^ 
gagor  may  receive  the  rents  accruing  and  may  distrain  for  them. 
Furthermore,  the  lease,  being  voidable  not  void,  is  binding  on  the 
mortgagor  and  all  persons  claiming  undex  him  except  the  mortgagee. 
But  if  the  mortgagee  ^ects  the  lessee  at  tenant,  the  mortgagor  will 
be  liable  in  damages  for  disturbance  under  his  covoiant  for  quiet 


8.  See  Landlobd  asd  Tenant,  toL  Eq.  256,  19  Atl.  206,  19  A.  S.  R.  387, 
16,  p.  918.  Bee  also  Stoney  v.  7  ti-R-A.  630  and  note;  Martin  v. 
Shnltz,  1  HiU  Bq.  (6.  G.)  406,  27  Am.  JaekaoD,  27  Ps.  St.  604,  67  Am.  Dw. 
Dee.  429.  489  (  Keech  r.  HaU,  Dongl.  21,  18 

9.  Green  r.  Coast  line  R.  Go^  97  Eng.  Rnl.  Cas.  123. 

Oa.  15.  24  S.  E.  814,  54  A.  S.  B.  379,  Note:  15  Eng.  Rul.  Cas.  637, 

.33  IJI.A.  806;  New  York  Security,  See  aapra,  par.  89,  90. 

-etc.,  Co.  V.  Saratoga  Gag,  etc.,  li^t  And  see  LakdwiO)  and  Tbnant,  vol. 

Co.,  169  N.  Y.  13^  53  H.  E.  758,  45  16,  p.  598  at  su. 


Notes:  Ann.  Cas.  IfllSE  855;  18  Pac.  246-,  33  A.  S.  B.  187;  Lue  v. 

Eng.  Rnl.  Cas.  383.  King,  8  Waad.  (N.  Y.)  684,  24  Am. 

10.  Gartside  v.  Outley,  58  III.  210,  Dee.  105.   And  sea  inba,  par,  4^ 

11  Am.  Rep.  59;  Anderson  v.  Rob-  at  aeq. 

bins,  82  Me.  42%  19  AtL  910,  8     IS.  Lane  t.  Kin&  8  Wend.  (N.  T.) 

L.R.A.  .568;  Del&no  v.  Smith,  206  584,  24  Am.  Dec.  105.     And  see  ia- 

Mm  365,  92  N.  E.  500,  30  L.R.A.  fra,  par.  444  et  seq. 
E.  C.  L.  Vol.  XIX.— 21.  331 


7.  Note:  7  A.  S.  R.  34. 


l^R.A.  132. 


Digitized  by 


Google 


§§  98,  99 


MORTGAGES 


19  B.  C.  L. 


enjoyment*'  Of  course,  where  the  mortgagee,  ^fher  by  the  express 
terms  of  the  mortgage,  or  by  written  or  parol  consent,  permits  t^e 
mortgagor  to  lease  the  mortgaged  property  free  from  the  mortgage 
lien,  a  lease  by  the  mortg^r  in  pursuance  of  that  authority  is  not 
subject  to  the  mortgage  lien.** 

98.  Acceptance  by  Mortgagee  of  Lessee  as  Tenant — A'  mortgagee 
entitled  to  the  possession  of  mortgaged  premises  may  elect  not  to 
exercise  his  right  of  possession  and  eject  the  lessee  of  the  mortgagor. 
On  the  contrary,  he  may  recognize  the  leasee  as  his  tenant  and  may 
claim  the  rents  under  the  lease,**  though  he  must,  of  course,  account 
for  the  rents  that  he  receives.'*  On  recognizing  the  lessee  as  his 
tenant,  the  mortgagee  becomes  entitled,  according  to  some  docisioDs, 
to  rente  in  arrear  as  well  as  those  subsequently  becoming  due,"  but 
other  authoriUes  take  the  view  that  while  he  has  a  right  to  the  rents 
accruing  on  a  rental  period,  unexpired  at  the  date  of  faia  .entry  and 
recognition,  he  cannot  claim  those  that  had  accrued  on  a  rental  which 
had  at  that  time  ended.*^  The  question  whether  there  has  been  a 
recognition  by  the  mortgagee  of  the  lessee  as  his  tenant  is  one  of  fact 
for  the  jury  on  evidence  of  the  conduct  of  the  mortgagee."  The 
single  act  of  demanding  rent  of  the  lessee  is  ^parently  not  sufficient 
for  that  purpose;  something  further  clearly  indicative  of  an  intention 
to  establish  the  relation  of  landlord  and  tenant  is  required.'**  Gen- 
erally the  effect  of  the  recognition  when  established  is  not  to  confirm 
the  lease  granted  by  the  mortgagor,  but  to  create  a  new  tenancy  from 
year  to  year  between  the  mortgagee  and  the  leasee.*  A  special  agree- 
ment would  doubtless  be  required  to  make  valid  and  to  effectuate 
the  extension  of  a  lease  executed  by  the  mortgagor,  though  a  different 
rule  mi^t  obtain  under  particular  circumstances,  as  where  the  mort- 
gagee continued  to  receive  the  rents  for  a  considerable  period,  and 
in  the  mean  time  suffered  the  tenant  to  make  extensive  permanent 
improvements  under  the  terms  of  the  lease.* 

99.  Acts  Lessening  Value  of  Property. — The  law  aft  to  the  right 
of  a  mortgagor  in  possession  to  cut  timber  on  ^e  lands  mortgaged 
and  to  do  other  acts  diminishing  the  value  of  the  property  is  in  a 
State  of  confusion,  being  largely  dependent  in  each  jurisdiction  upon 

13.  Note:  18  Eng.  Rnl.  Cas.  127.        18.  Andeison  v.  Robbina,  82  Me. 

14.  Note:  8  L.R.A.(N.S.)  404.  422,  19  AtL  910,  8  LJt.A.  568.  Se» 
16.  Anderson  v.  Robbins^  82  Me.  supra,  par.  90. 

422,  19  AU.  910,  8  L.R.A.  568;  Bab-  19.  Note:  18  Eng.  Rul.  Cas.  126. 

cock  V.  Kenncay,  1  Vt  457,  18  Am.  80.  Oartside  v.  Oatley,  58  ID.  210, 

Dec.  695.  11  Am.  Rep.  59. 

Notes:  61  Am.  Dee.  476;  15  Eng.  4-  Gartside  v.  Oatley,  58  HL  210, 11 

Rnl.  Cas.  637.    And  see  snpra,  par.  Am.  Rep.  59. 

90.  Note:  18  Eng.  Rnl.  Cas.  126. 

16.  See  infra,  par.  108.  S.  Gartdde  v.  Ontk^,  58  Hi.  210^ 

17.  Stoney  v.  Shnltz,  1  HiU  Eq.  11  Am.  Rep.  59. 
(B.  C.)  465,  27  Am.  Dee.  429. 
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ib«  vi«w  ihflre  taken  with  respect  to  the  effect  of  a' mortgage  as  con- 
ferring title  on  the  mortgagee  and  as  entitling  him  to  possession.  But 
that  considCTation  is  not  controlling  in  every  case ;  and  it  follows  that 
few  logical  or  generally  prevailing  rules  may  be  enumerated.  It  is^ 
however,  generally  conceded,  even  in  jurisdictions  wherein  the  mort^ 
gagee  has  both  l^ial  title  and  right  of  poBseasion,  that  the  mormagor 
has  implied  power  by  virtue  of  his  poesession  to  cut  such  timber  as 
he  reasonably  needs  for  fuel  and  repairs  or  to  perform  such  kindred 
acta  as  are  justified  by  good  husbandry,'  and  that  on  leaving  the 
premises  he  may  remove  timber  out  for  fuel>  In  some  jurisdiotiona 
this  is  the  limit  of  his  authority  to  act  so  aa  to  diminish  the  value  of 
the  property  mortgaged,'  but  by  the  rule  prevailing  in  by  far  the 
greater  number  of  jurisdictions  he  may  at  his  pleasure  deal  with  the 
property  in  a  way  to  lessen  its  value  by  cutting  timber  thereon,  remov- 
ing  fixtures,  or  doing  kindred  acts,  so  long  as  the  security  of  the 
mortgagor  is  not  rendered  of  doubtful  sufficiency,'  his  rights  in  this 
respect  being  unaffected  by  his  insolvency.'  But  neither  he  nor  hia 
assignees  can  impair  the  sufficiency  of  the  mortgagee's  security.  Ac- 
cordingly, a  purchaser  of  land  subject  to  a  mortgage,  who  removes 
a  building  therefrom  to  other  lands  belonging  to  him,  thereby  lendw- 
ing  the  security  inadequate,  is  guilty  of  waste,  and  is  liable,  in  case 
of  deficiency,  for  the  value  of  the  building  so  removed.' 

100.  Injunction  to  Restrain  Waste. — Some  authiHities  support  the 
proposition  that  a  mortgagee  is  entitled  to  an  injunction  restraining 
any  acts  of  waste  by  a  mortgage  in  poesesenon  which  are  not  implied 
from  bis  continuance  in  possession  *  and  which  may  seriously 
diminish  the  value  of  the  mortgaged  property,'*  allegation  and  proof 
of  the  mortgagor's  insolv^icy  being  entirely  unnecessary.  ^>  But 
according  to  the  better  and  more  generally  accepted  doctrine,  the 
injunction  will  not  be  granted  imlese  the  acts  complained  of  are  shown 

3.  Searle  t.  Sawyev,  127  Mass.  491,     0.  See  sapra,  par.  99. 

34  Am.  Rep.  425.  10.  HntcbinB  v.  King,  1  Wall.  53, 

Notes:  43  A.  S.  E.  435  ;  3  L.E.A.  17  U.  S.  (L.  ed.)  544;  Waterman  v. 

607.  Mackenzie,  138  U.  S.  262,  11  S.  Ct. 

4.  Jadkins  t.  Woodman,  81  Me.  334,  34  U.  8.  (L.  ed.)  923;  Stewart  v. 
361,  17  Atl.  298,  3  LiR.A.  607  and  Finkebtone,  206  Masi.  28,  92  N.  £. 
note.  37,  138  A.  S.  R.  370,  28  L.R,A.(N.S.) 

5.  Waterman  v.  Mackenzie,  138  U.  634;  Hurdook'a  Case,  2  Bland.  (ICd.) 
S.  252,  lis.  Ct.  334,34U.  S.  (L.  ed.)  461,  20  Am.  Dec.  381;  Dadley  v. 
923;  Delano  v.  Smith,  206  Mass.  365,  Horst,  67  Md.  44,  8  Atl.  901,  1  A.  8. 
92  N.  E.  500,  30  L.R.A.(N.S.)  474.  R.  368;  Verner  v.  Betz,  46  N.  J.  £q. 

Note:  43  A.  S.  R.  434  et  seq.  256,  l9  Atl.  206,  19  A.  S.  R.  387,  7 

6.  Buckont  t.  Swift,  27  Cal.  433,  S7  LJt.A.  630  and  note. 

Am.  Dec.  90.    See  infra,  par.  100.        Notes:  78  Am.  Dec.  775;  79  Am. 

7.  Dale  t.  Knepp,  98  Pa.  St.  389,  Dec  361;  43  A.  S.  R.  432  et  seq.;  3 
38  Am.  Rep.  165  note.  L.R.A.  607  ;  43  L.R.A.(K.8.)  268. 

8.  Note:  7  L.R.A.  631.  Ajid  see  11.  Notea:  43  A.  S.  R.  432  ;  43 
■eDerally,  Waste.  Ii.BA.(N.S.)  268. 
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to  be  suoh  as  to  render  the  security  insuAicieiit  or  of  deubtful  8u£B- 
ciency."  So  the  mortgagor,  or  those  claiming  under  him,  may 
remove  a  house  .upon  the  mortgaged  land,  and  tJhe  removal  will  not 
be  enjoined,  except  upon  proof  that  the  land  without  the  houae  would 
be  an  inadequate  security  for  the  mortgage  debt.^'  However,  it  must 
not  be  understood  that  equity  will  not  interfere  unless  the  acts  threat- 
ened are  such  as  may  reduce  the  value  of  the  mortgaged  property 
below  tiie  amMint  of  the  debt.  On  the  contrary,  it  is  not  enough  that 
the  value  of  tiie  property  may  be  barely  equal  to  the  debt.  That  would 
not  ordinarily  be  deemed  sufficient  as  Security,'*  for,  as  has  been  sug- 
gested in  ibia  connection,  no  mortgagee  who  is  well  advised  would 
lend  his  mon^,  unless  the  mortgaged  property  was  wor^  one  third 
more  than  the  amount  lent  at  the  time  of  the  mortgage.  The  ques- 
tion, therefore,  is  whether  the  security  is  worth  so  much  more  than 
the  money  advanced  that  the  act  sought  to  be  enjoined  cannot  be 
considered  as  substantially  impairing  the  value,  which  was  the  basis 
of  the  contract  between  the  parties  at  the  time  it  was  entered  into." 
Purthennore,  if  the  debt  is  not  yet  mature,  it  ia  to  be  coiisidered 
whether,  during  the  time  which  may  elapse  before  maturity,  the 
present  value  of  the  property  may  not  become  depreciated.'*  The 
fact  that  the  owner  of  timber  lands,  who  has  mortgaged  them,  subse- 
quently makes  large  outlays  to  remove  the  timber  and  manufacture  it 
into  lumber  does  not  give  him  any  right  to  remove  such  timber,  if 
thereby  the  security  will  be  rendered  of  doubtful  sufficiency,  nor  to 
compel  the  mortgagee  to  permit  such  removal  on  -receiving  a  bond  to 
pay  all  damages  which  may  result  to  hiin  therefrom.^' 

101.  Action  for  Property  Removed  w  Damaged. — ^In  a  number 
of  jorisdictions  where  the  mortgi^  ia  regarded  as  conveying  the 
leg^  title  1*  it  is  held  that  after  condition  broken  the  mortgagee  may 
maintain  trespass  or  trover  to  recover  from  the  mortgagor  in  pos- 
session the  value  of  timber  wrohgfuUy  out  and  removed  or  the  value 
of  buildings  or  fixtures  wrongfully  removed  from  the  mortgaged 

18.  Berthold  v.  Holman,  12  Minn.  Beftver   hvm\M  Oo.  v,  Beelea,  43 

335,  93  Am.  Dee.  234;  Moriarty  v;  Ore.  400,  73  .Pac  201,  99  A.  S. 

Ashworth,  43  Minn.  1,  44  N.  W.  531,  759. 

19  A.  S.  R.  203;  Beaver  Lumber  Co.  15.  King  v.  Smith,  2  Han  239,  18 

V.  GeeleB,  43  Ore.  400,  73  Pae.  201,  Eng.  ftul.  Cas.  98. 

99  A  S  R.  759 ;  King  v.  Smitii,  2  16.  Moriarty  v.  Aahwwth,  43  Ifinn. 

Hare  239,  18  Eng.  Eul.  Cm.  98  and  1.  44  N.  W.  531,  19  A.  S.  R.  203; 

note.  Beaver  Lumbctr  Co.  v,  Eccles,  43  Ore. 

Notes:  43  A.  S.  fi.  433;  109  A.  S.  R.  400,  T3  Pac  201,  99  A.  8.  R.  759. 

436;  43  L.R.A.(N.B.)  268.  17.  Beever  Lomber  Co.  v.  Ecdee, 

13.  Bnekont  v.  Swift,  27  Cal.  433,  43  Ore. -400,  73  Pac,  201,  99  A.  S.  E. 
87  Am.  Dec.  90.  759. 

14.  Moriarty  v.  Aabworth,  43  Mian.  18.  Se^  supra,  par.  80. 
1.  44  N.  W.  531p  19  A.  6.  R.  203; 
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premises.^*  So  where  a  mortgage  veto  the  mortgaged  with  the  legal 
title,  or  with  the  right  to  the  immediate  poflBeeaioD  of  the  property 
mortgaged,  he  may  doabtlen  maintain  replevin  to  recover  poaaeasion 
of  such  property  when  wrongfully  detached.**  Wh«re^  however,  the 
mortgage  is  regarded  merely  as  a  Uen  for  aecority,*  the  remedies  of 
the  mortgagee  are  limited  to  the  preeervotion  of  the  security  by  a 
suit  in  equity  or  an  action  at  law  for  compODsation  for  any  loes  sus- 
tained by  the  diminution  of  such  security.'  A  dtatinction  is  some* 
times  made  between  parts  of  the  realty,  such  as  timber  or  turf,  which 
are  intended  for  ceneumption  and  sale,  and  fixtures ;  and  it  i«  hald 
that  the  mortgagee  may  follow  the  lifter  bat  not  the  former  into 
the  hands  of  rayovM  receiving  tbem.*  According  to  eome  authoritiea 
the  mortgage  lira  is  not  defeated  by  the  remov^  and  attachment  of 
the  severed  realty  to  odier  property,*  or  by  its  transfer  to  a  third 
person  having  notice  of  the  mortage  liea,^  though  it  baa  been  hdd 
that  where  the  mortijgagor  ai  a  heuse  and  lot  tears  down  the  house 
and  usee  the  matttiiUs  to  construct  a  new  house  on  another  lot  and 
then  sells  both  house  and  lot,  the  mortgagee  cannot  maintain  trover 
against  the  purchaser  either  fc^  the  house  or  the  materiais  *  Another 
line  of  decisions  is  to  the  e£F6ct  that  the  biortgagee  cannot  follow  chat- 
tels  severed  from  the  realty  into  Uie  hands  of  a  bona  fide  purchaser^ 
his  rights  in  tiiem  being  cut  off  by  the  sale,^  and  some  authorities 
apparenUy  go  to  the  extent  of  holding  that  if  a  house  or  other  fixture 
is  removed  from  mortgaged  premises,  whether  by  the  act  of  ^rod  or 

29.  Gooding  v.  Shea,  103  Mass.  360,  AQ.  200,^19  A.  8.  B.  387,  7  L.B.A. 

4  Am.  Rep.  583;  Searie  v.  Sawyer,  127  «S0. 

Mass.  491,  34  Am.  Rep.  436.  Note:  48  A.  8.  R.  436.  ■ 

Notes:  43  A.  S.  R,  434;  109  A.  8.  3.  Angier  v.  Agnew,  98  Pa.  8^.687, 

R.  432,  447,  448.  .42  Am.  Rep-  624- 

And  see  Ptstdbbs,  vol.  11,  p.  1091.  Note:  7  L.R.A.  279. 

20.  Lovemom  t.  Standard  Soap  Co.,  VT^^HJ/*-  5*  ^ 

80  Cal.  245,  22  Pac.  184,  13  A.  S.  R.  "-^  „ '^l'  ^         ^  ^  «  w^T" 

147  and  note  (rtating  th«  rule  aa  given  »•  fg^^  lOwTTfe  R^' 

the  t«t,  bnt  holding  1J.e^  ^  ^ 

doctrine  to  prevai!  in  Califtenia).  Minn.  10^  90  Am.  D«>.  284;  vSmer 

Kote:  43  A.  8.  R.  436.  48  N.  J.  Pq.  256, 19  A^  206, 

1.  See  snpra,  par  88.   19  A.  S.  E.  387,  7  ULA.  830. 

2.  UcKelTey  t.  Creev^,  72  Conn.  Note:  43  A.  8.  R.  435. 

464^  46  AtL  4,  77  A.  8.  B.  321;  Seaite  0.  paree  v.  Ooddard,  22  Pidu 
T.  Sawyer,  127  Maai.  491,  34  Am.  (Maa^)  569,  33  Am.  Dee.  764. 
Bep.  425  (sUting  that  m  New  Yixrk  7.  Bnekoat  t.  Swift,  21  Cal.  433, 
and  Conneeticat  a  mortgagee  'ot^  <tf  97  Am.  Dee.  90;  lATCDSon  v.  Stand- 
possession  has  no  property  in  wood  or  ard  Soap  Co.,  80  Gal.  245,  32  Fae. 
lamber  ent  and  removed,  aa  to  en-  184^  13  A.  S.  R.  147  and  note;  Ver- 
ab)e  him  to  maiiKtain  trover  for  its  ner  v.  Beta,  46  N.  J.  Eq.  £56,  19  Atl. 
eonversion,  bat  hcMiag  the  law  in  206,  19  A.  8.  R.  387,  7  L.R.A.  630. 
HaasaehnaBttB  to  be  to  tiie  oontrary) ;  Notaa:  109  A.  &  B.  437;  7  LJLA. 
Teiiier  v.  Btta,  46  N.  J.  £q.  256,  19  279. 
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of  man,  it  is  thereby  fieed  from  the  mortgage  lien ;  and  that  it  is 
not  material  that  a  person  to  whom  it  was  sold  purchased  with  knowl- 
edge of  all  the  circumstances.*  Whatever  the  view  as  to  the  right 
of  the  mortgagee  to  follow  timber,  buildings  or  fixtures  wrongfully 
removed  from  the  mortgaged  premises  it  is  well  settled  that  he  may 
maintain  an  action  and  recover  damages  against  one,  whether  the 
mortgt^or  in  posseesion  or  a  stranger  who  has  injured  the  mortgaged 
property  and  impaired  the  security  by  a  removal  of  fixtures  or  things 
of  value  therefrom.*  Some  of  the  autiiorities  take  the  view  that  before 
the  mortgagee  is  entitled  to  bring  such  an  action  for  damages  thus 
occasioned  he  must  first  foreclose  his  mortgage  and  ascertain  that 
a  d^ciency  remains  due  to  faim,'*  but  there  is  another  line  of  deci- 
eisions  which  hold  thai  he  may  maintain  an  acti<»t  and  recover  dam- 
ages against  the  mortgagor  or  a  third  person  for  -aubBtantial  damages 
done  by  him  to  the  mortgaged  property,  even  though  in  its  damaged 
condition  it  ia  of  sufficient  value  to  satisfy  the  mortgage  debt.  The 
mortgagee  ia  considered  to  have  a  ris^t  to  his  security  unimpaired.^' 
The  duty  of  the  mortgagee  to  account  for  any  property  that  he 
replevies  or  any  damages  he  may  recover  ia  treated  elsewhere  in  this 
article.'* 

Mortgagee  tn  Ponewion 

102.  In  GeneraL — ^In  jurisdictions  wherein  the  mortgagee  is 
entitled  as  a  matter  of  right  to  the  possession  of  the  mortgaged  prem- 
the  questions  as  to  what  constitutes  a  mortgagee  in  poeaession 
and  as  to  his  right  to  retain  poasesnon  axe  not  of  moment.  Suffice 
it  to  say  that  it  is  not  ordinarily  to  the  advantage  of  a  mortgagee  to 
exercise  his  right  of  possession  prior  to  condition  broken ;  for  in  taking 
possession  he  assumes  certain  extraordinary  obligations  and  liabili- 
ties," which  he  oannot  relinquiah  at  his  pleasure  even  by  petitioning 

S.  Buckoat  V.  Swift,  27  Cal.  433,  Notea:  43  A.  S.  R.  436, 436;  18  Eng. 

87  Am.  Dec.  90.    And  see  Fiztubes,  Bol.  Cas.  103. 

vol.  11,  p.  1074  et  seq.  And  see  infra,  par.  114. 

9.  Waterman  v.  Mackenzie,  138  U.  10.  Lavenson  v.  Standard  Soap  Co., 

S.  252, 11  S.  Ct  334,  34  0.  S.  (L.  ed.)  80  Cal.  245,  22  Pac.  184,  13  A.  S.  R. 

923;  LftTenson  v.  Standard  Soap  Co.,  147  and  note;  Berthold  v.  Holman,  12 

80.  Cal.  245,  22  Pac.  184,  13  A.  S.  R.  Minn,  335,  93  Am.  Dec.  234;  Webber 

147  and  note;  Searie  v.  Sawyer,  127  v.  Ramsey,  100  Mich.  58,  58  N.  W. 

Mass.  491,  34  Am.  Rep.  425;  Stewart  625,  43  A.  S.  B.  429  and  note. 

T.  Finklestone,  206  Mass.  28,  92  N.  £.  Kotes:  43  A.  S.  R.  435  et  seq.:  100 

37, 138  A.  S.  B.  370,  28  L.BA.(N.S.)  A.  S.  R.  445. 

634;  Delano  r.  Smith,  206  Mass.  3B5,  And  see  sapra,  par.  100. 

n  N.  E.  500,  30  UR.A.(N.S.)  474;  11.  Delano  v.  Smith,  206  Maas.  366, 

Vemer  t.  Beto,  46  N.  J.  Eq.  256,  19  92  N.  E.  500,  30  LJIA.(N.8.)  474. 

Atl.  206,  19  A.  S.  R.  387,  7  L.R.A.  18.  See  infra,  par.  108. 

680;  and  see  McK^ey  t.  Creerey,  72  13.  See  infra,  par.  108  et  seq. 
Cooa  464,  46  Atl.  4,  77  A.  S.  R.  321. 
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for  a  receiver.^*  Should  be  choose  to  exercise  his  right,  he  is  entitled 
as  against  the  mortgagor  to  the  growiog  cropa,**  hut,  under  statutes 
makii^;  agricultunU  liens  superior  to  all  others  4«»pt  that  of  a  land- 
lord, his  daim  to  the  crops  is  subordinate  to  that  of  one  who  has  made 
advances  to  the  mor^[agor  to  defray  tlie  cost  of  their  production.'* 
In  those  jurisdictionSk  however,  wherein  the  view  prevails  that  the 
mortgagor  is  entitled  to  poooanioa  untU  foretdoeure  and  salOf  the  ques- 
tion under  what  circumstances  a  mortgagee  becomes,  and  is  Axed 
with  the  rights  and  liabilities  of,  a  mortgagee  in  posseaaion  is  of 
paramount  importance.  In  answer  to  that  question  it  may  be  stated 
generally  that  a  mortgagee  or  one  succeeding  to  his  rights,  even 
tiiough  physically  possessed  of  the  property  mortgaged,  is  not  techni- 
cally a  mortgagee  in  possession  unless  h.e  has  posrtssion  under  his 
mortgf^  lawfully  and  with  the  consent,  express  or  impUed,  of  the 
mortgagor  br  his  successor.*'  The  requirement  that  the  mortgagee 
must  hold  lawfully  does  not  mean  that  his  possession  must  have  been 
effected  under  a  formal  right  capid>le  of  enforcement  by  1^1  pro- 
ceedings, hut  that  it  must  not  be  through  any  unlawful  <»r  wrongful 
act  upon  which  he  would  be  estopped  to  found  a  right.'*  But  while 
the  consent  of  the  mortgagor  may  in  some  eases  be  dispensed  with,'* 
it  must  be  given,  when  necessary,  before  he  has  parted  with  his  rights 
in  the  property.  If  given  thereafter  it  will  not  bind  his  grantee." 
However,  a  senior  mortgagee,  acquiring  possession  by  consent  of  the 
mortgagor  after  a  foreclosure  sale  under  a  junior  mortgage,  but  before 
the  expiration  of  the  year  for  redemption,  has  the  rights  of  a  mort- 
gagee in  possession.'  It  has  been  said  that  if  a  mprtgagee  of  real 
property  is  in  possession,  his  possession  will  be  presumed  to  be  right- 
ful,* entitling  him  to  the  rents  and  profits  in  extinguishment  of  his 
debt,  and  to  endure  until  the  debt  is  in  fact  extinguished;*  but  it 


14.  Note:  18  Eng.  Rol.  Caa.  410. 

16.  Lane  t.  King,  8  Wend.  (N.  T.) 
584,  24  Am  Dec.  105;  Kiltebrew  t. 
Hines,  104  N.  G.  1S2,  10  S.  E.  159, 
261,  17  A.  S.  B.  672;  Eeeeh  v. 
HaU,  DoagL  21,  18  Eng.  BoL  Cas. 
123. 

Note:  18  Eng.  Rnl.  Cm.  409. 

16.  Eillebrew  v.  Hines,  104  N.  C. 
182,  10  S.  E.  159,  251,  17  A.  S.  R. 
672.  Generally  as  to  agrieultural  liens, 
«ee  AoiuctJiiTnBa,  vol.  1,  p.  7Sa 

17.  RnsBeU  v.  Ely,  2  Blax-k  575,  17 
V.  S.  (L.  od.)  258;  New  v.  Smith,  94 
Kan.  6,  145  Pac.  880,  L.R.A.1915P 
ill;  RogeiB  V.  Beaton,  39  Minn.  39, 
38  N.  W.  765, 13  A,  S.  R.  613:  Beck- 

V.  HcGiea,  193  N.  T-  42:i,  86  N.  E. 


463,  23  L.R.A.(N.S.)  754:  Doo^ass  v. 
Thompsonf  36  N«t.  196, 127  Pae.  661, 
Ann.  Gas.  1914G  920. 
Note:  40  LJt.A.(N.8.)  841. 

18.  Stonffer  v.  Harian,  68  Elan.  135, 
74  Pac.  610,  104  A.  S.  R.  396,  46 
L£.A.  320;  New  v.  Smith,  94  Kan. 
6,  146  Pae.  880,  L.R.A.1915F  771. 

19.  See  infra,  par.  103.  104. 

20.  Berlack  t.  Halle,  22  Fla.  236, 1 
A.  S.  R.  185. 

Note:  7  L-RA.  276. 

1.  Note:  7  L.RA.  278. 

2.  Hooper  t.  Toong,  140  Cal.  274, 
74  Pac.  140,  98  A.  S.  R.  56. 

3.  Duttoa  T.  Warsehaner,  21  CtL 
609,  82  Am.  Dee.  765  and  noteb 
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has  also  been  asBerted  that  the  burden  is  upon  the  mortgagee  to  ahvw 
fhat  he  has  the  right  to  possession^ 

103.  Entry  by  VIrtae  of  Other  Interest  than  That  of  Mortgagee. — 
The  authorities  are  soniewhat  at  variance  as  to  whether  a  mortgagee 
who  has  acquired  possesaion  of  the  mortgaged  premises,  not  in  hia 
capacity  as  mortgagee,  but  by  virtue  of  some  other  interest,  is  affected 
with  the  status  of  a  mortgagee  in  possesaion.  This  variance,  however, 
is  more  apparent  than  real,  and  the  decisions  generally  support  the 
proportion  that  whenever  the  mortgagor  has  consented,  either  ex- 
pressly or  impliedly,  by  contract  or  conduct,  to  the  entry  of  the 
mortgagee,  for  purpwes,  or  under  circnmstuiceB,  not  inconsistent 
wil^  dieir  relative  legal  rights  under  the  mortgage,  the  possession 
of  the  mortgagee  may  properly  be  regarded  as  lawful,  oonstituting 
him  a  mortgagee  in  pceseeaion.*  So,  one  who  tirst  takes  possession 
under  an  invaHd  tax  deed,  and  afterwards  purchases  a  subsisting 
mort^tge,  is  not  precluded  from  thereafter  continuing  the  possession 
first  taken,  and  claiming  l^e  rights  of  a  mortgagee  in  possesaion. 
His  original  entry  was  hostile  and  adverse  to  the  rights  of,  and  con- 
templated no  subsequoit  surrender  of  possession  to,  the  mortgagor.* 
On  the  other  hand,  when  the  entry  of  the  mortgagee  is  effected  by 
the  consent  of  the  mortgagor  under  a  relation  that  is  hostile  to,  or 
inconsistent  with,  the  legal  rights  of  the  parties  under  the  mortgage, 
then  the  mortgagee's  possession  must  stand  or  fall  without  reference 
to  his  mortgage.^  So,  one  who^  acquires  possession  of  property  as 
lessee  cannot  hold  over  as  mortgagee  in  possession  under  a  mortgage 
bought  subsequent  to  his  entry  under  the  lease,*  though-  a  different 
view  has  been  taken  with  respect  to  a  mortgagee  who  entered  into 
possesion  under  a  lease  assigned  to  him  after  the  execution  of  his 
mortgage.*  One  who  is  possessed  of  property  by  virtue  of  his  inde- 
pendent title  obviously  does  not  hold  as  a  mortgagee,  even  thou^  he 
has,  or  subsequently  obtains,  a  mortgage  on  the  property.  He  can- 
not therefore  be  chaxged  with  the  liability  of  a  mortgagee  in  pos- 
session.** 

4.  Berlack  v.  HaJle,  22  Fla.  236,  1  8.  Jaggar  v.  Plnnkett,  81  Kmu  566^ 
A.  S.  R.  185.  106  Pac.  280,  25  L.R.A.(N.S.)  935: 

5.  Jaggar  v.  Plunkett,  81  Eas.  565,  Banon  v.  MuUigan,  101  N.  T.  306,  84 
106  Pac  280,  26  L.B.A.(N.S.)  N.  E.  76,  16  I*R^.(N.S.)  151  and 
935;   BatsoQ  v.  Mulligan,  191  N.  note. 

T.  306,  84  N.  E.  75,  16  LJft.A.     Note:  40  L.R.A.(N.S.)  840. 
(N.S.)  151  and  note.  9.  Note:  16  L.R.A.(N.S.)  152. 

Note:  40  L.R.A.(N.S.)  840.  10.  Gaskdl  v.  Viqnesney,  122  In<J. 

6.  Jaggar  v.  Plnnkett,  81  Kan.  565,  244,  23  N.  E.  791,  17  A.  S.  R.  364; 
106  Pac.  280,  25  L.K.A.(N.S.)  935.      Newall  v.  Wright,  3  Maae.  188,  3  Am. 

7.  Barson  v.  Mnlligan,  191  N.  Y.  Dec.  98;  MeMiehad  t.  Webster,  57 
306,  84  N.  E.  75, 16  L.BJl.(N.S.)  151  N.  J.        295,  41  Ati.  714,  73  A.  S. 
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104k  Purchaser  at  Invalid  ^waedoauie  SaU.— Tho.u||j^  there  is 
autikority  to  the  controiy,''  the  gieat  majority  of  the'  £cimons  are 
to  the  effect  that}  aiuce  a  pucchaser  at  a  foieclosure  aale  which,  hy 
reasoD  of  some  invalidity,  fails  to  pass  the  injteceat  of  the  iport^agor 
acquires  the  interest  of  the  mqrtgagee,"  he  hecomeSf  if  he  takes  poa- 
seisioQ  of  the  mortgaged  pn^^erty  with  th^  acquiescence  of  the  mort- 
gagor, a  mortgagee  in  possession,  entitled  to  the  rights,  and  chargeable 
with  the  Uabilitiea,  of  a  person  in  that  capacity,^*  and  the  same  hafi 
been  held  true  as  to  one  who  takes  poss&ision  under  mesne  convey- 
ancfls  from  a  purchaser  at  a  void  foreclosure  sale  of  a  valid  mortgage:** 
And  the  proposition  has  even  been  enunciaiied  and  applied  tJiat  the 
consent  of  the  mortgagor  is  not  necessary  to ;  establish  the  relation  of 
mortgagee  in  possession,  where  po«^ion  is  takeo)  under  an  invftUd 
foreclosure  pFoeeeding.'*  Hovcra^,  m  ooie  wh^  it  {M$M)ised  of  prop- 
erty by  virtoe  of  his  indepokdent  title  is  not  required  to  account  as 
a  mortgagee  in  possesaioti,  oven  though  he  iiolds  a  mortgage  On  the 
property  possessed,^*  it  follows  that  while  a  purchaser  at  a  fonM^<Mure 
sale,  defective  because  a  junior  mortgagee  was  not  made  a  party, 
upon  a  subsequent  i-edemption  by  the  lattw,  must  account  for  the 
rents  and  profits,  if  the  sale  operates  merely  as  an  assignment  of  the 
first  mortgage,  as  his  statu><  is  then  that  of  a  mortgagee  in  possession.^' 
Yet  if  the  sale  operated  not  only  as  an  assignment  of  a  prior  mortgage, 
but  as  a  foreclosure  of  the  equity  of  redemption,  subject  to  the  junior 
mortgage,  the  purchaser,  standing  in  the  place  of  the  n^ortgagor  or 
owner  of  the  premises,  is  not  a  mortgagee  in  possession  and  is  not 
liable  to  account  for  rents  or  profits.  On  the  same  principle  a  pur- 
chaser at  ft  defei^e  foreclosore  sale  who  aftenrafda  beoemes  the 

N.  S.  243, 15  W.  B.  042, 18  Eng.  ftul.  364;  Kelao  t.  Norton,  65  Kan.  778,  70 

Cas.  411  and  uotel  Pac.  896,  93  A.  S.  R.  308;  Stouffer  v. 

JJotes:  4  A.  S.  B.  70:  1«  L.B.A.  Harlan,  68  Kap.  135,  74  Pa<!.  610, 104 

<N^.)  152.  A.  S.  R.  396,  64  I^R-A.  320;  Bogeis 

11.  Bowen  t.  Brocan,  119  Mich.  218,  v.  Benton,  39  Minn.  39,  38  N.  W.  766, 
77  N.  W.  942,  76  A.  S.  B.  387.  12  A.  S.  B.  61S:  Cooke  v.  Cooper,  18 

Note:  40  L.B,A.(N.S.)  840.  Ore.  142,  22'  pac  945,  17  A.  a  E. 

12.  See  infra,  par.  449,  450.  709,  7  UR.A.  273. 

13.  Bryan  v.  Kales,  162  U.  S.  411,  14.  Bomiff  r.  GKUett,  187  U.  8.  Ul, 
16  S.  Ct  S02,  40  U..S.  (L.  ed.)  1020;  23  S.  Ct  40,  47  U.  S.  (L.  od.)  97; 
Bynii  T.  Bhuios,  162  U.  S.  415,  10  Kaylor  v.  Eebey,  91  Neb.  404,  136' 
S.  Ct  803,  40  U.  S.  (U  ed.)  1022;  N.  W.  54,  40  li3li.{N.S.)  8Sfl:  Cooke 
Bomig  V.  <m^  187  U.  S.  Ill,  23  S.  v.  Cooper,  18  On.  142,  22  Pae.  945. 
Ct.  40,  47  V.  S.  (L.  ed.)  97;  Burns  v.  17  A.  S.  B.  709,  7  Ul-A.  273;-  Stark. 
Hiatt,  149  Cal.  617,  87  Pac.  196,  117  v.  Brown,  12  Wis.  572,  78  Am.  Dec. 
A.  S.  R.  157;  Faxon  v.  All  Persons,  762. 

166  Cal.  707,  137  Pac.  919,  L.B.A.  16.  Note:    49   liJeJl.(K.8.)  841. 

1916B  1209 :  Datclier  v.  Hobby,  86  Ga.  And  see  infra,  par.  105.  ' 

198, 12  S.  E.  356,  22  A.  S.  B.  444, 10  16.  See  supra,  par.  lOS. 

I^B.A.  472;  Gaskell  v.  Tiqueaney,  122  17.  See  infra,  par.  lOa. 
Ind.  244,  23  N.  K.  791,  17  A.  S.  B. 
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owner  of  the  mortgaged  premises  by  convctyance  from  the  assignee  in 
bankruptcy  of  the  mortgagor  is  not  liable  for  the  rents  and  pro&ts 
to  a  junior  mortgagee  not  made  a  party  to  the  foreclosure  proceed- 
ings.** The  assertion  has  been  made  that  a  purohaser  at  an  inv^id 
foreclosure  sale  on  entering  into  possesion  need  not  be  deemed  as 
entering  in  the  cc^adty  of  a  mortgagee,  irrespective  of  his  aetuai 
intention,  and  his  seisin  and  posseaeion  held  thereafter  the  seisin 
and  possession  of  the  mortgagor  until  he  notifiea  the  latter  to  the 
contrary,  but  that  the  character  of  his  possession,  whether  adverse 
or  otherwise,  is  to  be  determined  from  all  the  facts  and  drcumstanoes 
of  the  case;  and  if  the  acts  done  are  of  such  a  nature  as  would  natu- 
rally advise  the  world  that  he  cUumed  to  be  tiie  owner  of  the  fee^ 
and  such  was  his  claim  in  fact,  then  his  possession  is  adverse.'* 

105.  Right  to  Retain  Possestjen  until  Paymaat^A  mortgagee 
In  possession,  in  the  sense  of  that  term  as  technically  used,  cannot  be 
ousted  by  the  mortgagor,  or  one  claiming  under  him,  by  action  or 
otherw^  prior  to  the  satisfaction  of  the  mort^^,  this  being  true 
even  in  jurisdictions  wherein  the  mortgagee  could  not  maintain  a 
possessory  action  for  the  property.**  Ejectment  will  not  lie  by  the 
mortgagor  against  a  mortgagee  in  possession,  so  long  as  the  mortgage 
subsists.'  Nor  will  an  action  of  trespass  to  try  title,*  a  suit  for  par- 
tition, or  an  action  to  quiet  title  lie.*  The  rule  is  unaltered  by  the 
circumstance  that  the  obligation  secured  *  and  the  right  to  foreclose  ^ 

18.  Oaskell  t.  Viqnesney,  122  Ind.  Toang,  140  GaL  274>  74  Pae.  140,  98 
244,  23  N.  E.  791,  17  A.  S.  R.  364.     A.  8.  R.  56;  Bums  v.  Hiatt,  149  Cal. 

19.  Note:  40  li.RJL.(N.S.)  841.  617,  87  Psa.  196,  117  A.  8.  R.  157;. 
SO.  BdmU  v.  Ely,  2  Blaok  575,  17  Stonffer  v.  Haitan^  6B  Kan.  135,  74 

U.  S.  (L.  ed.)  258;  Byron  v.  BrasioB,  Pac.  610, 104  A.  8.  B.  396,  64  UBJl. 
162  U.  S.  415,  16  S.  Ct.  803,  40.U.  S.  320;  Beall  t.  Harwood,  2  Hmt.  &  J. 
(L.  ed.)  1022;  Kaylor  v.  Kelsey,  91  (Md.)  167,  3  Am.  Dee.  632;  Phyfe  v. 
Neb.  404,  136  N.  W.  54,  40  L.R.A.  Riley,  15  Wend.  (M.  Y.)  248,  30  Am. 
(N.S.)  839  and  note;  Den  v.  Wright,  Dee.  55  and  note;  Habbell  v.  IToul- 
7  N.  J.  L.  175, 11  Am.  Dee.  548;  Baiv  son,  53  N.  T.  225,  13  Am.  Rep.  519; 
son  v.  HoUigan,  191  K.  T.  306,  84  N.  Becker  v.  UeCrea,  193  N.  T.  423,  86 
E.  75, 16  LJl.A.<K.S.)  161;  Cooke  V.  N.  E.  463,  23  Lil.A.(N.S.)  754; 
Cooper,  18  Ore.  143,  22  Pac.  945,  17  Cooke  v.  Cooper,  18  Ore.  142,  22  Par. 
A.  8.  B.  709  and  note,  7  L3.A.  27a  946.  17  A.  S.  R.  709,  7  L.R.A.  273. 

Notea:  78  Am.  Dee.  159;  7  A.  S.  R.     Note:  40  L.BJl.(N.S.)  843. 
33;  22  A.  S.  R.  320;  7  L.R.A.  276  et     2.  Dnnlap  v.  Wright,  U  Tex.  597. 
aeq.;  16  Lit.A.(N.S.)  152;  34  UR.A.  62  Am.  Dee.  506. 
(N.8.)   356;  40  LR.A.(N.8.)  843;     S.  Note:  40  LJLA.(N.S.)  845,  846. 
Ann.  Cbb.  1914C  926.  And  see  Cloud  ok  Ttful  vol.  5,  p. 

1.  Bryan  v.  Kales,  162  tj.  S.  4U.  664. 
16  S.  Ct  802,  40  U.  8.  (L.  ed.)  1020;  4.  Speet  v.  Spect,  88  Cal.  437,  26 
Bomig  V.  ffillett,  187  V.  8.  Ill,  23  8.  Pac  203,  22  A.  8.  R.  314,  13  L.R.A. 
Ct.  40,  47  U.  8.  (L.  ed.)  97;  Bradley  137;  Bums  t.  Hiatt,  149  Cal.  017,  87 
V.  Lightcap,  195  U.  8.  1,  24  8.  Ct  Pae.  196, 117  A.  S.  R.  157;  Dunlap  v. 
748,  49  U.  S.  (L.  ed.)  65;  Spect  t.  Wright,  11  Tex.  697,  62  Am.  Dec.  506. 
Speet,  88  CaL  437,  26  Pac.  203,  22  A.  Notes:  40  L.R.A.(N.S.)  846. 
S.  R.  314,  13  Ii.B.A.  137;  Hooper  v.     6.  Kelao  v.  Norton,  65  Kan.  778.  70 
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are  barred  by  the  statute  of  limitatioDs.  The  debt  cannot  be  paid 
by  mere  lapse  of  time  *  Furthermore,  it  has  been  held  that  if  a 
mortgage  debt  matures  at  successive  periods,  and  the  mortgagee  goes 
into  possession  for  default  in  payment  of  the  portion  first  due,  the 
mortgagor  will  not  be  permitted  to  eject  him  without  paying  all  that 
ia  due,  and  deporting  money,  or  otherwise  providing  for  the  pay- 
ment of  ibe  remainder  as  it  dull  become  due.'  A  mortgagee  who 
has  lawfully  taken  possession  of  the  mortgaged  premises,  although 
under  a  void  foreclosure  proceeding,  cannot  be  ousted  or  deprived  of 
his  rights  as  a  mortgagee  in  possession  against  his  will  or  without  his 
knowledge  by  the  mere  intnision  of  the  owner  of  the  equity  of  redemp- 
tion; there  must  be  some  act  or  omisraon  on  his  part  indicating  a 
change  in  bis  possession;  he  is  not  obliged  to  stand  upon  the  land 
with  a  club  to  keep  off  intruders,  nor  need  his  possession  be  of  such 
a  character  as  ia  required  by  the  statute  to  create  a  title  by  adverse 
possession.*  The  right  of  a  mortgagor  to  redeem  from  a  mortgagee 
in  possession  is  treated  at  len^h  elsewhere  in  this  article.* 

106»  Dealings  with  and  Maintenance  of  Mortgaged  Property  Gen- 
waUyv-^Aa  a  general  rule,  a  mortgagee  in  possession  is  bound  to  the 
exercise  of  the  same  care  and  supervision  over  the  mortgaged  prop- 
erty that  a  prudent  man  would  exercise  over  his  own."*  He  is 
re^nsible  for  waste  committed  by  him,^'  and  has  no  authority  to 
cut  timber,  even  though  the  proceeds  be  applied  to  pay  the  debt 
secured."  If  he  uadertakes  to  do  so,  he  may  be  restrained  by 
injunction."  He  is  also  responsible  for  a  permanent  depreciation 
in  the  property  due  to  his  reckless  or  improvident  management,'* 
bat  he  is  not  liable  fcnr  damages  done  without  his  knowledge  by  his 
tenant,  provided  the  latter  was  one  to  whom  the  estate  might  properly 
be  leased;  nor  for  wood  cut  and  used  on  the  premises  for  fire  wood 

Pac  896,  03  A.  a  B.  308;  Dunlap  v.  U.  Fields  v.  Clayton,  U7  Ala.  &38, 
Wri^  11  Tex.  597,  62  Am.  Dee.  23  So.  530,  67  A.  S.  R.  189;  Mc- 


f.  Speet  v.  Bpeet,  88  Cal.  437,  26  v.  Smithies,  1  Anstr.  96,  3  Rev.  Rep. 

Pae.  203,  22  A.  B.  R.  314,  13  L.B.A.  560,  9  Eng.  Rnl.  Caa.  608  and  note. 

137.  NotM:  4  A.  8.  R.  60;  18  Sng.  Rnl. 

7.  Wood  V.  Goodwin,  49  He.  260,  77  Gas.  430. 

Ahn.  Dee.  259.  And  see  generally,  Wabtb. 

8.  Note:  40  L.R.A.(N.S.)  842,  846.  12.  Tonle  v.  RtciiardB,  1  N.  J.  Eq. 


10.  Benham  v.  $owe,  2  Cal.  387,  56  ams,  66  Vt.  679,  30  Atl  32,  44  A.  S. 
Am.  Dec  342;  Torner  v.  Johnson,  95  B.  875,  26  IJS.A.  698. 
Mo.  431,  7  S.  W.  570,  6  A.  S.  R.  02;     13.  Toole  v.  Riehards,  3  N.  J.  Eq. 
miting  T.  Adams,  66  Vt.  679,  30  5S4,  23  Am.  Dc%  722. 
Aa  32,  44  A.  S.  R.  875,  25  LJI.A.     14.  Toole  v.  Vieiriek,  39  Mont  359, 
598.  102  Pae.  590,  133  A  &  R.  576. 

Note:  4  A.  S.  R.  69. 


506. 


9.  See  infra,  par.  296  et  seq. 
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dad  repain  by  such  a  tenant  under  a  lease  for  years.'*  Furthermore^ 
a  mor^igee  in'  poaseegion  cannot  permit  waste.  If  the  property  mort- 
gaged is  a  farm^  he  is  bound  to  use  good  husbandry  and  is  liable 
for  any  deterioration  resulting  from  his  failure  to  do  so;'*  Though 
there  ia  autiiority  to  the  contrary,'^  it  is  generally  held  that  a  mort- 
gagee in  possession  is  bound  to  keep  the  premises  in  ordinary  r^>air, 
being  liable  for  failure  to  do  so,'^  unless  their  condition  is  such  as  to 
make  repairs  injudicious."  But  it  is  not  to  be  presumed  that  a  mort- 
gagee in  poesession  for  a  long  period  of  time  is  bonnd  to  leave  the 
premises  in  as  good  condition  as  when  he  found  them,  and  where 
the  only  proof  of  his  repairs  being  insuffidoat  is  the  decreased  rental 
Value  of  the  premims  he  is  not  to  be  <»harged  with  their  decreased 
value.**  It  being  both  the  duty  and  the  right  of  a  mortgagee  in 
possession  to  make  reasonable  repairs  he  is  entitled  to  be  allowed  in 
his  account  for  sums  disbursed  for  that  purpose  *■  wi&  interest  there* 
on.*  What  are  necessary  and  pn^r  repairs  must,  indeed,  depend 
upon  the  particular  circumstance  of  each  individual  case,*  though 
it'ifr'  settlifid  that  dioae  which  are  merely  ornamental,*  which  are 
intepded  solely  for  Hie  comfort  and  convenience  of- the  mortgagee,* 
or  which  are  not  necessary  to  preserve  the  property  for  the  period- 
during  which  the  mortgagee  held  and  intended  to  hold  on  Altering, 
but  which  weW  made  solely  that  the  property  might  bring  a  higher 
price  on  sale  are  not  properly  allowable.*  But  disbursements  made 
to  render  a  house  habitable,  to  enclose  a  field,  to  erect  a  temporary 
stable,  and  for  other  purposes,  have  been  allowed  as  reasonable.  The 

16.  Note:  4  A.  S.  R.  69.  (N.S.)  122  and  note;  Lash  v.  Lam- 
ia. Sfaaeffer  v.  Chambers,  6  N.  J.  bert,  15  Minn.  416,  2  Am.  Rep.  142; 

Eq.  548,  47  Am.  Dec  211.  Baker  v.  Cunningham,  162  Mo.  134,  62 

I?;  Hanson  v.  Derby,  2  Vem.  392,  S.  W.  445,  85  A.  S.  R.  490;  Habbell  v. 

9  Eng.  Rol.  Cas.  508.  Moalson,  53  N.  Y.  225,  13  Am.  Rep. 

18.  Baniett  v.  Ndson,  54  la.  41,  6  519;  Dewey  v^  BrowneU,  54  Vt.  441, 

K.  Vf.  49,  37  Am.  Rep.  183;  Miller  v.  41  Am.  Sep.  852;  Lyneb  v.  Ryan,  137 

Ward,  111  He.  134,  88  Ati.  400,  40  Wis.  13,  118  N.  W.  174,  129  A.  S.  R. 

L.R.A.(N.8.)  122' and  note;  Toole  v.  1040. 

Weiriek,  39  Mont.  359,  102  Pae.  S90,  Notes:  4  A.  S.  B.  69;  7  UB^.  277. 

133'  A.  S.  ft.  576;  Shaker  v.  Cham-  And  see  infra,  par.  108. 

bent,  9  N.  3.  Eq.  548,  47  Am.  Dee.  8.  OiUis  v.  Martin,  17  N.  C.  470,  25 

211:  Whiting  v.  Adams,  66  Vt.  670,  Am.  Dec.  729. 

30  AtL  32,  44  A.  8.  B.  87S,  25  L.R.A.  8.  Notes:  4  A.  S.  B.  60;  49  L.BJL 

508.  (N.S.)  123. 

Notes:  4  A.  8.  R.  69;  7  L.B.A.  277;  4.  Note:  4  A.  S.  R.  69. 

9  Eng.  Rol:  Cas.  509;  6.  MiUar  v.  Ward,  lU  Ua.  134,  88 

10.  Note:  4  A.  S.  R.  69.  Atl.  400,  40  L.RJ1.(N.S.)  122. 

ao.  Note:  49  L.R.A.(N.S.)  123.  Note:  7  L.B.A.  277. 

1.  Hon^  V.  &dianap<^  Nat.  Baok,  6.  Fletdiet  v.  Bass  River  Sav.  Bank, 

12&  Ind.  381,  25  N.  E.  558,  21  A.  S.  182  Mass.  5,  64  N.  E.  207.  94  A.  S. 

R.  231,  9  L.R.A.  676;  Miller  v.  Ward,  R.  632. 

Ill  Me.  134,  88  AU.  400,  49  L.R.A.  Note:  49  L.B.A.(N.S.)  124. 
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as  the  measure  of  the  allowance  that  should  be  made  for  them,** 

particularly  where  the  mortgagor  has  eoasented  to,  or  acquiesced  in, 
their  erection.'^  In  any  event  a  mortgagee  in  poeseaaion '  is  not  to 
be  treated  as  a  mere  stranger  would  be  who  went  upon  the  land  of 
another  and  placed  improvem^ts  thereon  without  the  owner's  consent. 
But,  on  the  contrary,  so  long  as  he  remains  in  possession  he  may 
lawfully  take  down  or  carry  away  buildings  erected  by  him  on  the 
land  mortgaged,  the  materials  of  which  were  his  own,  and  not  so 
connected  with  the  soil  that  they  cannot  be  removed  without  preju- 
dice to  it.*' 

108.  Accounting  in  General. — A  mortgagee  in  possession,  while 
entitled  to  the  enjoyment  and  the  rents  and  profits  of  the  property 
mortgaged,  does  not  receive  them  absolutely  in  his  own  right  and 
for  his  profit.  He  must  account  for  his  occupancy  and  for  the  rents 
and  profits  to  the  mortgagor  on  the  redemption  or  foreclosure  of  the 
mortgage,  the  difference  between  the  sums  with  which  he  is  charged 
«nd  the  amount  of  his  (credits  being  deducted  from  or  added  to  the 
mortgage  debt,  dependent  upon  whether  the  former  exceeds  the  latter 
•or  the  latter  tJie  former.'*  A  subsequent  incumbrancer,  having  the 
"right  to  redeem,  has  the  same  ri^t  to  demand  an  accounting  as  the 
mortgagor.**  To  be  so  accoimtable,  however,  the  mor^agee  must 
be  in  fact  in  possession,  exercising  control  over  the  property  to  the 
excIu^oQ  of  the  mortgagor.*  Thus  an  attornment  clause  in  a  mort- 
gage deed,  under  which  possession  has  not  actually  been  taken,  does 
not  fix  the  mortgagee  with  the  liability  to  account  on  the  footing  of 
a  mortgagee  in  poeseasioQ.'   So,  a  lessee,  who  later  becomes  a  mort- 

16.  Honui  V.  Stone,  1  Ala.  496,  S5  Baker  ▼.  GanDmgfaam,  162  Uo.  134, 
Am.  DecTdd.  62  S.  W.  446,  85  A.  S.  R.  4D0 ;  Sehwf- 

Note:  49  L.R.A.{N.S.)  129.  tar  v.  Chambers,  6  N.  J.  Sq.  54fl,  47 

17.  I^eh  T.  Ryan,  137  Wis.  13, 118  Am.  Dec.  211;  Hnbbell  v.  MouIsod, 
N.  W.  174, 129  A.  S.  R  1040.        .    58  N.  Y.  225,  IS  Am.  Rep.  519;  KiUe- 

Note:  49  L.B,A.(N.S.)  128.  brew  v.  Hines,  104  N.  C.  182, 10  S.  E. 

18.  Taylor  v.  Townaend,  8  Maaaf:  159,  261,  17  A.  S.  B.  672;  Dewey  v. 
411,  5  Am.  Dec  107;  Cooke  v.  Cooper,  BrowneU,  54  Yt.  441,  41  Am.  Rep. 
18  Ore.  142,  22  Pac.  946,  17  A.  S.  B.  852. 

709,  7  L-BJ..  273.  Notes:  27  A.  S.  R.  793  ;  7  L.B.A. 

Note:  40  L.R.A.(N.S.)  845.  277;  21  LJI.A.  324  ;  3  Eng.  Bol.  Caa. 

19.  Waterman  v.  Maekensie,  138  U.  572. 

S.  252, 11  S.  Ct.  334,  34  U.  8.  (L.  ed.)  20.  Harrison  v.  Wyse,  24  Conn.  1, 
923:  Eslava  t.  Lepietre,  21  Ala.  504.  63  Am.  Deo.  151;  Oaskell  v.  Viqaes- 
56  Am.  Deo.  266;  Caldwell  v.  Hall,  4&  ney,  122  Ind.  244,  23  N.  E.  791,  17 
Ark.  608,  1  8.  W.  62,  4  A.  S.  R.  64  A.  S.  B.  364;  long  v.  Richards,  170 
and  note;  Harrison  v.  Wyse,  24  Conn.  Alaas.  120,  48  N.  E.  1083,  64  A.  8.  B. 
1,  63  Am.  Dec.  151 ;  Erskine  v.  Town-  281. 

send,  2  Haas.  493,  3  Am.  Dee.  71;     Notes:  4  A.  S.  B.  70;  3  Ann.  Gas. 
Burden  v.  Thayer,  3  Mete.  (Maaa.)  76,  1132. 
37  Am.  Dec.  117;  Reily  r.  Carter,  75     1.  Note:  7  278. 
Miss.  708,  23  So.  435,  65  A.  S.  R.  621;     S.  Stanley  t.  erondy,  22  Ch.  D. 
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gagee  of  the  property,  but  continues  to  pay  rant  under  his  lease,  is 
not  accountable.'  And  where  a  mortgagee  has  taken  posseasion  of 
part  only  of  the  lands  he  will  not  be  held  to  be  in  constructive 
p(»session  of  the  whole,  so  as  to  render  him  liable  to  account  to 
subsequent  incumbrancers  for  the  rents  and  profits  of  the  lands  which 
still  remain  in  the  possession  of  the  mortgagor.*  An  independent 
action  for  rents  and  profits  will  not  ordinarily  iie  against  the  mon-' 
gagee  in  possession,  but  his  liability  should  be  enforced  in  a  suit 
to  foreclose  or  redeem.'  A  different  rule  obtains,  however,  where 
before  forfeiture  a  sufficient  amount  has  been  received  to  discharge 
the  debt  secured.*  When  the  account  is  taken  the  mortgagee  may 
be  charged  with  any  waste  that  he  has  Committed  or  permitted  in 
addition  to  the  rente  or  profits.^  He  is,  however,  entitled  to  be 
allowed  for  necessary  repairs  made  by  him*  for  improvements  in 
some  instances,  though  not  generally,'  for  taxes"  and  water  rates 
paid  by  him,**  for  sums  expended  in  protecting  the  title  to  the 
property,'*  and  in  some  instances  for  insurance  *•  and  the  worth  of 
his  services  in  managing  the  property.'*  It  is  to  be  noted  that  the 
concurrence  of  a  mortgagor  in  the  assignment  of  a  mortgage  or  his 
assent  thereto  is  of  the  utmost  importance  to  an  assigning  mortgagee 
who  is  in  possession ;  for  if  having  taken  possession  the  latter  assigns 
the  mortgage  to  another,  he  will  be  held  liable  to  account  for  the 
Tents  and  profits  received  by  the  assignee,  on  the  ground  that,  having 
chosen  to  turn  the  mortgagor  out  of  possession,  he  is  bound  to  take 
care  into  whose  hands  he  delivers  the  estate.  This  liability  does 
not,  however,  attach  to  a  mortgagee  in  possession  who  transfers,  the 
security  by  order  of  court  in  a  redemption  action.*' 

109.  Insurance;  Hanagen^ent;  Ownership  in  Other  Right  than  That 
«f  Mortgagee.— Where,  by  the  terms  of  the  mortgage,  the  mortgagor 
is  required  to  keep  the  property  insured,  the  mortgagee  in  possesion 
is  entiUed  to  credit  for  insurance  ^en  out  by  him.**  But  he  is 
aot  to  be  credited  with  payments  made  by  him  for  insurance  on  the 

478,  62  L.  J.  Ch.  248,  48  L.  T.  N.  8.  10.  BfOcer  v.  Canninghwn,  162  Mo. 

606,  31  W.  R.  315,  3  En^.  Rol.  Caa.  134,  62  S.  W.  446,  85  A.  S.  R.  490; 

.   569.  Hubbell  v.  Mowlson,  53  N-  Y.  225, 

3.  Newell  v.  Wright,  3  Mass.  138,  13  Am.  Rep.  619;  l^eh  v.  Ryan, 
3  Am.  Dec.  98.  137  Wis.  13,  118  N.  W.  174,  129  A. 

4.  Note:  18  Eng.  Rul.  Caa.  430.  8.  R.  1040. 

5.  Felino  v.  K.  S.  Newconib  Lam-  Note:  4  A.  S.  B.  70. 
1)er  Co.,  64  Neb.  335,  89  N.  W.  756,  11.  Note:  4  A.  S.  R.  70. 

97  A.  S.  R.  646.  IS.  Habbell  v.  MouIsod,  03  N.  T. 

Note:  7  L.R.A.  277.  225,  13  Am.  Rep.  619. 

6.  Nagent  v.  RUey,  1  Mete.  (Man.)      13.  See  infra,  par.  109. 
JllT,  35  Am.  Dec.  355.  .  14.  See  infta,  par.  109. 

7.  See  snpra,  par.  106.  15.  Note;  18  £ng.  Rul.  Css.  266. 

8.  See  snpra,  par.  106.  16.  Note:  4  A.  S.  B.  70. 

9.  See  snpra,  par.  107.  . 
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premisee,  though  he  had  a  right  to  insure  under  the  mortgage,  \{, 
at  the  time  of  insuring,  he  claimed  to  have  foreclosed  the  mortgage 
and  to  be  in  possession  by  virtue  of  such  foreclosure,  and  hence,  in 
obtaining  insurance,  proceeded  on  his  own  account,  wholly  outside 
of  his  relations  to  the  mortgagor.''  Furthermore,  insurance  is  not 
generally  allowed  unless  by  agreement,"  though  there  is  authority  to 
the  contrary.^*  Geiferally,  a  mortgagee  in  possession  is  not  entitled 
to  special  compensation  for  his  care  in  the  management  of  the  mort- 
gaged estate,*"*  even  though  b  stipulation  is  inserted  in  the  mortgage 
deed  purporting  to  authorize  him  to  make  such  a  charge,'  as  the  duty 
is  one  which  he  has  voluntarily  assumed.  And  this  is  certainly 
tnie  where  he  acts  entirely  through  agents,*  though  he  is  entitled 
to  be  allowed  what  he  pays  out  to  his  agents.*  In  some  jurisdictions, 
however,  he  is  given  credit  for  his  personal  services/  while  in  still 
others  there  is  no  fixed  rule,  the  matter  resting  in  the  discretion 
of  the  court.*  One  who  is  possessed  of  property  by  virtue  of  his 
independent  title  obviously  does  not  hold  as  a  mortgagee,  and;  there* 
fore,  cannot  be  required  to  account  as  a  mortgagee  in  possession.* 
The  mere  purchase  of  an  equity  of  redemption  by  a  prior  mortgagee 
in  possession,  receiving  the  rents  and  profits  of  the  mortgaged  prem- 
ises, does  not,  so  far  as  a  subsequent  mortgagee  is  concerned,  change 
the  position  of  the  former,  or  his  accountability  for  the  rents  and 
profits  received  aft^  the  purchase,  .but  he  is  considered  as  continu- 
ing in  possession  in  Uie  same  manner  as  when  his  occupancy  com- 
menced.' ] 

110.  Extent  of  Liability  for  Rents  and  Profits.: — ^In  some  juTisdicy 

tions  the  rule  prevails  that  on  an  act  ounting  a  mortgagee  in  posses- 
sion will  be  charged  not  only  with  the  rent  actualiy  received,  but 
also  with  that  which,  .with  reasouable  diligence,  should  hftve  been 
received  from  the  mortgaged  premises  during  the  period  of  his 

17.  Long  vj  Richards,  170  Maes.  Notes:  4  A.  8.  R.  71;  7  L.E.A. 
120,  48  N.  E.  1083,  64  A.  S.  R.  281.  277;  18  Eng.  Rul.  Cas.  400. 

18.  King  V.  State  Mat.  F.  Ins.  Co.,  -  1.  Evre  v.  Hnghes,  2  Ch.  D.  148, 
7  Gush.  (Mass.)  1,  64  Am.  Dec.  683  45  L.  J.  Ch.  395,  34  L.  T.  N.  8.  233, 
and  note;  Faare  v.  "Winans,  1  Hopk.  24  W.  R.  597,  18  Eng.  Rul.  Cas.  385. 
(N.  Y.)  283,  14  Am.  Deie.  545.  2.  Turner  v.  Johnson,  95  Mo.  431, 

Note:  4  A.  8.  R.  H.  .7  S.  "W.  570,  6  A.  S.  R.  62. 

19.  Lynch  v.  Ryan,  137  Wis.  13,  3.  Turner  v.  Johnson,  95  Mo.  431^ 
118  N.  W.  174,  129  A.  S.  R.  140.  7  S.  W.  B70,  6*A.  S.  R.  62. 

20.  Lynch  v.  Ryan,  137  Wis.  13,  Notes:  4  A.  S.  R.  71;  18  Eng.  Rul. 
118  N.  W.  174,  129  A.  S.  R.  140;  Cas.  400,  472. 

Benham  v.  Roe,  2  Cal.  387,  56  Am.  4.  Notes:  4  A.  8.  R.  71;  7  L.R.A- 

Dec.  342;  Breckenridge  v.  Brooks,  2  278;  18  Eng.  Rul.  Cas.  401. 

A.  K.  Marsh.  (Ky.)  355,  12  Am.  Dec.  6.  Note:  4  A.  S.  R.  71.  '' 

40>?  WHting  V.  Adams,  66  Vt.  679,  6.  See  supm,  par.  103. 

30  Atl.  32,44  Ax  S.      875,  25  L.R.A.  7.  Harrison  v.  Wyse,  24  Conn.  1, 

508.  63  Am.  Dec  15L  • 
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poasespion.*  In  other  juriadicfidne,  however"  H  »  held  tii'at  in  the 
ahtieiice  of  wilful  -wrong,  fraud,  or  neglect,  a  mortgagee  in  possession 
vill  only  be  required  to  account  f Uie  proceeds  from  the  land  actu- 
ally reedved,  and  not  for  whe^  oagM  to  have  been  nceived,*  tbou^ 
he  is  liable  for  what  he  loses  by  wilful  default."  If  he  doee  not 
keep  an  accurate  account  of  the  rents  received  he  is  chargeable,  on 
accounting,  wHh  the  reasonable  value  of  the  use  and  ocoupatioa  of 
tihe  im>perty,  amounUng  to  tiie  fair  rental  va^e  ^ereof,^*  and  the 
^ame  measure  of  liability  attaches  without  regard  to  the  net  profit 
where  he  personally  occupies  the  premises  and  does  not  hold  through 
an  agent  or  lessee."  Of  course,  if  the  use  and  occupation  of  the 
pmperHf  are  worth  nothing,  no  charge  should  be  made  ^er^or.** 
What  is  a  ffldr  rental  of  the  property  must  be  determined  upon  the 
basis  of  its  condition  when  the-  mortgagee  took  possession.  Enhance- 
ment  in  value  by  reason  of  improvements  made  by  him,  and  fm 
which  he  is  not  allowed  compensation,  must  not  be  considered.^* 
This  has  been  held  to  be  the  rule  though,  because  of  tiie  circum- 
stances, he  is  entitled  to  the  value  vl  improvemmts.**  And  when 
a  mortgagee  is  charged  with  rent  on  the  ^mises  as  improved  by 
him,  and  is  not  allowed  for  the  eoet  of  improvements,  he  should  at 
least  be  orediied  mtfa  inteveot  on  the  leasonable  cost  of  the  impzove- 
ments,  unless  it  exceeds  the  enhancement  in  value  of  the  pixq>Brty,  in 
which  case  he  should  be  allowed  interest  on  the  enhaiusement" 

S.  CaldweU      Hall,  49  Ark.  508,  S.  343,  16  W.  H.  643,  18  Bmg.  Bui. 

1  S.  W.  62,  4  A.  S.  R.  64  and  note;  Cas.  411  and  note. 

Toole  v.  Weirick,  39  Mont.  359,  102  11.  Toole  v.  Weirick,  39  Mont.  359, 

Pae,  590,  133  A.  S.  R.  576;  ^Shaefer  102  Pac.  590,  133  A.  S.  R.  676. 

T.  Ctembftra,  6  N.  /.  Eif,  546, 47  Am.  Not«s:  18  Cog.  EaL  Cas.  48d,  432. 

Dee.  211;  Whiting  .v.  Adams,  66  Vt.  12.  Robertson  v.  Read.  52  ATk.-381» 

€79,  30  Afl,  32,  44  A.  S.  R.  875,  25  14  S.  W.  387,  20  A.  S.  R.  188;  Bar- 

L.R.A.  598.    See  also  Long  v.  Rich-  nett  v.  Nelson,  54  la.  41,  6  N.  W.  49, 

«rds,  170  MBfl«.  120,  48  N.  E.  1083,  37  Am.  Bep.  18S;  Toole  t.  Weirick, 

«4  A.  S.  R.  281.  39  Movt.  BoO,  102  Pae.  600, 133  A.  S. 

Notes:  31  A.  S.  R.  IBl;  7  L.RJL  B.  576. 

277  ;  40  L.R.A.(N.S.)  846;  18  Eng.  Note:  4  A.  S.  R.  70. 

Rnl.  Cas.  432.  13.  Pengh  v.  Davia,  113  V.  S.  542, 

9.  Hogm  r.  8teiie,  1  Ala.  496,  35  6  S.  Ct.  422,  28  U.  8.  (L.  ed.)  1127. 

Am.  Dee.  39;  Benham  v.  Rowe,  2  14.  Robertson   v.  Read,  52  Ark. 

GaL  387,  66  A^.  D^p.  342  ;  Taraer  t.  381,  14.  8.  W.  387,  20  A.  S.  R.  188; 

Johnson,  95  Mo.' 43]^  7  S.  W.  570,  6  Gillis  v.  Martin,  17  K  C.  470,  26  Am. 

A.  S.  B-  62;  Baker  v.  Cunningham,  Dec., 729.  . 

162  Mo.  134,  62      W.  445,  85  A.  S.  Notes:  4  A.  S.  B.  70;  49  L.ft.A. 

E.  490;  HubbeU  v.  Mbuisoii,  53  N.  T.  (N.S.)  129. 

325, 13  Am.  Rep.  519.  15.  OilUs  v.  Martia,  17  K-  C.  470, 

Notes:  4  A.  S.  K.  70;  7  Utj^.  26  Am.  Deo.  720. 

277;  40  UR^.<:tI.&.)  846:  18  Eng.  Note:  49  U^-M'ff.S.j  12«. 

Bnl.  Cas.  430.  16.  Lynch  v.  Ryan,  137  "Wit.  13, 

.10.  Parkiwqn  t.  Haabniy,  U  B.  2  US  N.  W.  174,  129  4u  8.  R  1040. 

"H.  L  1,  36X.  J.  Oh.  292, 16     T.  N.  ^ote:  40  UAA-iSS.}  139- 
R.  C.    Vol  XIX.— 22l  387 
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111.  Application  of  Receipts  from  Property  Getterally.— A  mortga- 
gee in  possession  must  apply  all  the  net  rents  and  profits  which  he 
receives,  or  in  law  should  receive,  to  the  discharge  of  the  mortgage 
debt,  principal  and  interest^''  unless  the  mortgagor  assents  to  a  d^er- 
ent  expropriation,'^  ^e  interest  on  the  mortg^e  debt  bong  first 
di^harged  if  in  arrears.'*  The  mortgagee  is  not  at  liberty  to  apply 
the  rents  and  profits  to  other  debts,  and  where  he  enters  under  a 
first  mortgage,  his  possession  and  receipt  of  rents  are  in  virtue  of 
that  only,  and  he  may  not  use  the  rents  and  profits  of  the  estate  for 
the  reduction  of  a  debt  secured  by  a  subsequent  mortgage.  But 
where  he  is  not  bound  to  apply  the  rents  to  a  prior  mortgage,  though 
authorized  to  do  so,  he  may  credit  them  on  a  subsequent  mortgage 
under  which  he  has  taken  possession.  Rents  and  promts  received  by 
a  mon^gee  in  possession  will,  wher«  he  holds  several 'obligations 
agaist  the  mortgagor,  be  directed  to  be  applied  to  the  most  onerous. 
This  matter  may,  of  course,  be  largely  controlled  by  the  parties  and 
the  rents  may  by  agreement  be  applied  in  discharge  of  an  unsecured 
claim  held  ^  the  mortgagee  against  the  mortgagor.  Furthramore, 
one  who  is  in  possession  under  two  mortgages,  one  junior  and  one 
senior  to  an  intervening  incumbrance,  may,  in  the  absence  of  any 
appropriation  by  the  mort^gor,  apply  the  rents  and  profits  upon 
the  subsequent  mortgage  as  t^iainst  the  intermediate  incumbrancer 
or  upon  a  debt  secured  about  to  become  barred  by  the  statute  of 
limitations.**  Where  a  senior  mortgagee  is  in  possession,  he  must 
apply  the  rents  towards  the  satisfaction  of  his  debt,  and  cannot  permit 
the  owner  of  the  equity  of  redemption  to  receive  them  to  the  preju- 
dice of  junior  incumbrancears  or  creditors,' 

112.  Payment  ef  Interest -and  Discharge  ef  Mertgage  by  Rents 
and  Profits. — The  authorities  are  not  in  accord  on  the  question 
whether  interest  can  be  considered  paid  or  a  mortgage  discharged 
by  the  receipt  of  rents  and  profits  sufficient  for  those  purposes  by  a 
mortgagee  in  possession.  According  to  one  view,  the  receipt  of  rent 
by  a  mortgagee  in  possession  does  not  amount  to  payment  of  the 
interest  by  the  mortg^or  so  as  to  entitle  him  to  the  b^efit  of  a 
proviso  for  a  reduction  of  the  rate  of  interest  if  paid  within  a  stipu- 

17.  Fields  v.  Clayton,  117  Ala.  538,  Notes:  7  LJC.A.  277;  3  Ann.  Cas. 
23  So.  530,  67  A.  S.  R.  189;  Cald-  1132;  4  British  Rnl  Ca«.  832. 

weU  V.  Hall,  49  Ark.  508,  1  S.  W.  62,  19.  Whiting  v.  Adams,  66  Vt.  679, 

4  A.  S.  R.  64  and  note;  Whiting  v.  30  AtL  32,  44  A.  8.  E.  875,  25  L.E.A. 

Adams,  66  Vt.  679,  30  Atl.  32,  44  598. 

A.  S.      875,  25  L.B.A.  598.  Notee:  3  Ann.  Gas.  1133;  18  Bng. 

Kotes:  7  L.R.A.  277  ;  3  Ann.  Gas.  Rnl.  Cas.  410. 

1132;  IS  Eng.  Rul.  Gas.  410;  4  Brit-  20.  Note:  4  Britidi  Bnl.  Cu.  832 

ish  Rul.  Cas.  829.  et  seq. 

18.  CaldweU  v.  Hall,  49  Ark.  508,  1.  Notes:  3  Ann.  Cas.  1132;  IB 


1  S.  W.  62,  4  A.  S.  R.  64. 


Eng.  Rol.  Gas.  430. 
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lated  time.*  On  the  oth«r  hand,  it  has  been  held  that  interest  is 
not  in  anofir,  within  the  meaning  of  a  proviao  in  a  mortgage  deed 
tiiat  intwest  tw«ity-one  days  in  arrear  shall  be  treated  as  an  acceaeion 
to  the  eapital,  if,  after  making  proper  deductions  for  outgoings,  a 
mortgagee  in  possession  has  in  his  hands  r«it3  sufficient  and  avail- 
^le  for  the  payment  of  the  interest  when  it  becomes  due,  and  it  does 
not  matter  that  he  has  not  actually  appropriated  the  rents  to  the  pay- 
ment of  such  interest.'  It  has  been  held  that  in  the  absence  of  an 
^reement  between  the  parties  there  is  no  legal  satisfaction  of  the 
mortgage  by  the  receipt  of  rents  and  proiits  by  a  mortgagee  in  posses- 
sion to  an  amount  suffident  to  saliflfy  it,  and  his  character  as  mort- 
gagee in  p<»9es8ion  is  not  divested  until  tliey  are  applied  by  the 
judgment  of  the  court  in  satisfaction  of  the  mortgage.*  But  if  a 
mortgagee  receives  the  rents  of  a  mortgaged  estate,  after  his  debt 
has  been  satisfied,  and  retains  them  to  his  own  use,  without  paying 
them  over  to  the  mortgagor,  he  is  chargeable  with  interest,  unless 
he  retained  them  by  mistake.*  On  the  other  hand,  it  has  been  ruled 
that  the  rents  and  profits,  received  by  a  mortgagee  in  possession,  either 
before  or  after  condition  broken,  are  so  exclusively  appropriated  by 
law,  without  any  act  of  the  parties^  to  the  payment  of  the  interest 
and  principal  of  the  debt,  or  sum  to  be  paid  in  order  to  defeat  the 
estate,  that  when  they  amount  to  a  sufficient  sum  to  extinguish  such 
principal  and  inter^t,  the  debt  is  de  facto  paid  and  that  if  this  occurs 
before  condition  broken,  the' estate  is  defeated,  and  the  mortgagor 
may  enter.* 

Injuries  to,  or  Appropriation  of,  Property  by  Third  Person 

U9.  Injuaction;  Actiona  by  Hertgagee  Generally.-— A  mortgagor 
in  receipt  of  the  rents  and  profits  has  a  sufficieat  interest  to  enable 
him  to  maintain  an  action  for  an  injunction  to  restrain  an  injury 
done  to  the  mortgaged  property  without  joining  the  mortgagee.^  And 
irre^ective  of  possession  qt  right  of  possession,  a  mortgagee  has  such 
an  interest  in  the  mortgaged  property  as  entitles  him  to  restrain  a 
threatened  injury  thereto  by  ^rd  persons.'  Thus,  the  r^oval  of 
a  building  on  the  mortgaged  premises  by  a  trespasser  may  be  enjoined 
by  &e  mortgagee,  although  the  trespasser  is  of  undoubtiMi  sdvency.' 

5.  Note:  4  British  Rnl.  Cas.  830.  6.  Nngeat  r.  Biley,  1  Ifata.  (Mass.) 
1  Wrigley  V.  GHU,  [1906]  1  Ch.  U7,  35  Am.  Dee.  355. 

185,  75  L.  J.  Ch.  210,  54  W.  R,  274,  7.  Note:  7  A.  S.  R.  34. 

94  L.  T.  N.  S.  179,  3  Ann.  Can.  1128^  8.  Sebmalta  v.  YoA  Mfg.  Co.,  204 

4  British  Rut  Cas.  814  and  note.  Pa.  St.  1,  53  AtL  523,  93  A.  8.  R. 

4.  Baker  v.  Cunningham,  162  Mo.  782,  69  LJt.A.  907. 

134,  62  S.  W.  445,  85  A.  3.  a  490;  Note:  109  A.  S.  R.  434. 

HnbbaU  t.  HoqIbob,  53  N.  Y.  225,  9.  State  Sar.  Bank  v.  KecefaeTal, 

13  Am.  Rep.  519.  65  Ho.  682,  27  Ai&  Bep.  319. 

6.  Note:  3  Ann.  Caa.  1133. 
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And  8  mortgagee  of  a  lot,  thougb  out  of  possession,  mfty  stie  to  enjoin 
a  violation  of  building  reetrictiona  placed  by  a  former  owner  on  a 
tract  of  land  of  wbicb  the  lot  is  a  part.'^  But  it  has  been  said  that 
an  injunction  will  be  granted  in  aucb  oasee  only  under  apeeial  cir- 
cumstances, aa  vrhere  no  redreas  eould  be  obtained  for  the  waste,  if 
allowed.*^  And  it  would  seem  that  the  rules  whioii  deny  te  a  niorlr 
an  injunction  against  the  mortgagor  to  prohibit  waste,^-  or 
an  action  in  damages  against  the  mortgagor  or  a  ihird  person  for 
injuries  to  ihs  property,**  unleae  it  can  be  ahovn  that  the  waate  or 
injuries  rendered  the  security  insufficient,  would  lead-  to  the  adoption 
uf  an  analogous  doctrine  with  respect  to  injunctions  against  third 
persons  in  jurisdictions  wherein  those  views  prevail.  The  ri^t  of  a 
mortgagee  to  bring  particular  actions  or  forms  of  actions  is,  of  course, 
frequently  affected  by  his  possession,  or  right  of  poaseseion,  of  the 
mortgaged  premises.^*  Thus  a  mortgagee  without  poaseesion  or  right 
of  possession  csmnot  maintain  trespass  quare  clausani  fregit  againfit 
a  stranger  for  breaking  and  entering  the  mortgaged  premises,  right 
of  possession  being  essential  to  the  maintenance  of  that  action.'*  But 
the  ri^t  of  possession,  it  would  seem,  determine  merely  the  form 
of  the  action  and  does  not  affect  the  substantial  rights  of  the  mort- 
gagee." 

114.  Right  of  Mortgagee  to  Sue  for  Injury  to  Property i — Generally 
speaking,  a  mortgagee,  whether  or  not  he  has  the  possession,  or  right 
of  possessioD,  is  entitJed  by  virtue  of  his  interest  in  tl^e  property 
mortgaged  to  maintain  an  action  in  his  own  name  for  impairment 
to  his  security.^'  -  Thus  he  mi^  laring  an  action  against  one  who  has 
wrongfully  severed  and  converted  into  personalty  parts  of  the  real 
estate.**  Furthermore,  *  second  or  third  mortgagee,  thougli  not  in 
possession,  has  a  sufficient  interest  in  the  estate  to  maintain  such  an 
action  **  though  the  assent  of  Vie  first  mortgagee,  it  has  been  Bug- 

10.  Stewart  ▼.  Finkdstone,  206  Smith,  9M  Mass.  366,  92'  N.  E.  600, 
Moss.  28,  92  N.  E.  37,  138  A.  S.  B.  80  L.RA.(N.8.)  474. 

370,  28  Lil.A<K.S.)  634.  Notoi:  78  Am.  Dee.  77^}  13  A  6. 

11.  Note:  109  A.  S.  R.  448.  B.  155.:  43  A  S.  B.  432,  434  ;  6  Brit- 

12.  See  supra,  par.  100.  iah  Bnl.  Cas.  92. 

13.  See  supra,  par.  99;  infn,  par.  18.  Gooding  v.  Shea,  103  Mass.  360, 
114,  115.  4  Am.  Rep.  563;  Searie  v.  Sawyer, 

14.  Note:  109  A  S.  B.  440.  127  MaK  491,  34  Am.  Sep.  425; 
16.  Gooding  ▼•   Skaa,  103  Maari.  Stewart  v.  Finkelstone,  206  Mass.  28, 

360,  4  Am.  R^.  663.  92  N.  E.  37,  138  A.  S.  B.  370,  38 

16.  Gooding  T.  Shea,  103  Miiss.  KRA.<N.S.)  634;  Alluon  t.  Met 
360,  4  Am.  Rep.  563,  Cnne,  16  Ohio  7a6,.4fi'Aml  Dee.  6«5w 

Note:  109  A.  S.  B.  440,  Note:  13  A.  S.  B.  l!d5. 

And  see  idfita,  par.  114.  18.  Gooding        Shea,  103  Matt. 

17.  Stewart  t.  Finkdstone,  906  360,  4  Am.  Rep.  663;  Ddano  v. 
Mass.  28,  92  N.  B.  37,  138  A  S.  R;  Smith,  206  Mass.  365,  92  K.  £.  500^ 
870,  28  LlRA.(N.S.)  634;  Delano  v.  30  L.RA.<N.S.)  474. 
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gested,  may  be  necessary.**  In  some  juriaclictiuns  the  ri^t  of  a 
mortgagee  to  sue  is  paramount  to  that  of  the  mortgagor '  and  will 
not  be  defeated  by  a  paior  reeovery  by  the  laiter,'  though,  of  course, 
the  mortgagee  most  account  for  vrbateuer  he  recovers.*  The  mort- 
gagor has  an  intereet  in  the  amoudt  recovered ;  *  but  he  is  bound 
by  a  settlement  by  aibitratioa  made  in  good  £laith  by  the  mortgagee.' 
Tn  othw  jnTisdietions,  however,  ttie  mortgagee  may  fint  bring  action 
for  such  a  sum  only, as  will  compensate  him  for  the  injury  done 
to  his  security ;  and  he  has  no  right  whatever  to  sue  if  the  mortgagor 
has  theretofore  recovered  for  Use  full  amount  of  the  damage  done.* 
And  an  amicable  settteneUt  made  without  fraud  by  a  mortgagor  for 
consequential  damagw  to  the  mortgaged  property  caused  by  the  con- 
struction of  a  railroad  has  been  held  to  be  binding  on  the  mortgagee.' 
It  will  be  noted  there  is  a  marked  distinction  between  the  right  of 
a  mortgagee  to  maintaiB  an  action  of  tvespass,  in  which  the  gist  of 
the  action  is  interference  with  the  possessicm,  and  hia  right  to  main- 
tain an  acti(Ma  for  damages  ior  the  impairment  of  the  security.  It 
has  been  held  that  after  entry  by  a  mortgagee  of  land  his  right  of 
possession  relates  back  to  the  time  at  which  his  legal  right  to  enter 
accrued,  so  as  to  enable  him  to  support  an  aotoon  against  a  wrong- 
doer for  a  trespass  committed  at  a  time  antecedent  to  the  entry  but 
sub8e<(uent  to  the  accrual  of  his,  right  to  ent».^  There  is  authority, 
however,  to  ihe  e^lect  that  damages  recoverable  by  «  mortgagee,  in 
such  a  case,  should  be  limited  to  the  period  .of  actual  posseesioD.' 

115.  Solvency  of  lEortgagtr;  Sa^lcieacy  of  Seeurity.— When  action 
is  brought  by  a  mortgagee  for  injury  to  the  property  mortgaged,  the 
solvency  or  insolvency  of  the  mortgagor  is  generally  conadered  imma- 
terial, recovety  being  allowed  in  either  ease,'*  though  then  would 
seem  to  be  authority  to  the  contrary.**  A'  like  rule  obtains  in  some 
jurisdictions  with  respect  to  the  sufficiency  or  insufficiency  of  the 
property,  as  damaged,  to  securi  the  mortgage  debt  The  mortgagee, 
it  is  saidj  is  entitled  to  succeed  even  though  the  property  in  its 
damaged  staie  or  condition  is '  (if  sufficient  value  to  satisfy  the  mort- 

20.  Jenks  v.  Hart  Oedar,-  etc.,  Col,  121  Pa.  St.  467, 15  Atl.  571, 1  LJI.A. 

143  Midi.  449,  M6  N.  W.  1119,  114  366. 

A  8.  B.  673,  Note:  12  L.R.A  84. 

1.  Note:  109.  A.  S.  R.  438.  8.  Ocean  Ace,  etc.,  Corp.  XIfor4 

8.  Ooodiiig  T.  Bbea,  103  Mass.  360,  Oas  Co.,  [1905]  2  K.  B.  493,  74  h. 

4  Am.  Eap.  663.  J.  K.  Bw  799,  93  h.  T.  N.  S.  381,  21 

1  Note:  109  A  8.  B.  43&    8m  Times  L;  Rep.  Old,  6  British  Rul. 

supra,  par.  108.  Cas.  84  aod  note. 

4.  Note:  109  A.  S.  R.  43S.  ».  Hatch  v.  Dwight,  17  Maaa.  289, 

&  Note:  7  L.B.A.  631.  •  Am.  Dee.  145. 

6.  Elvina  v.  Ddaware,  eta.,  Tal.,  IB4  Gooding  v.  Shea,  103  llsss. 

«te.,  Co.,  63  N.  J.  L.  243,  43  Atl.  903^  360,  4  An.  Rep.  563. 

76  A.  8.  B.  217.  Note:  109  A.  8.  B.  438. 

.  7.  Knoll  T.  New  York,  ete.,  R.  Co.,  11.  Note:  1  L.R.A  368. 


Digitized  by 


Google 


S  116 


HORTGAGES 


19  R.  C.  U 


gage  debt.**  But  the  doctrine  has  been  laid  down  by  some  courts 
that  a  mortgagee  cannot  maintain  an  action  against  a  third  paiiy 
for  an  injury  to  the  mortgaged  premises,  if  the  premifles  remain  of 
greater  value  than  the  amount  due  on  the  mortga^"  The  same 
result  would  seem  to  flow  from  the  view  sometimes  asserted  that  a 
mortgagee  can  sue  for  such  a  sum  only  as  will  compensate  him  for 
the  injury  done  to  his  security;  for  if  the  security  remains  ade- 
quate for  the  satisfaction  of  the  debt,  it  is  difficult  to  perceive  how 
injury  has  been  done  to  ^e  security.  And  while  in  any  event,  the 
mortgagee,  after  forecIosiDg  his  mortgage  and  ascertaining  that  the 
proceeds  of  the  property  ai«  insufficient  to  satisfy  the  debt,  may 
bring  suit  against  a  third  person  for  injuries  done  to  the  mortgaged 
premises  prior  to  foreclosure  and  sale/*  it  has  been  sometimes  as- 
sumed and  in  scmie  instances  decided  that  he  cannot  maintain 
the  action  until  he  has  so  forecloeed  and  has  ascertained  the  existence 
of  a  deficien<^  and  the  extent  tiiereof.  That  rule,  howevw,  if  strictly 
adhered  to  would  operate  in  many  instances  with  great  harshness, 
as  where  it  indubitably  appears  even  in  the  abeence  of  a  sale  that 
the  sufficiency  of  the  security  has  been  substantially  impaired  but 
no  action  for  foreclosure  can  be  maintained,  the  mortgage  not  having 
matured.'* 

116.  Mortgagor  as  Entitled  to  Sue  for  Injury  to  Property. — It 

is  the  general  rule  that  the  mortgagor  has,  as  against  tiiird  persons, 
a  right  of  action  for  injuries  to  the  premises,^'  and  this  is  certainly 
^e  case  where  the  security  is  ample  fw  the  debt.*^  Indeed  it  ha» 
been  held  that  bis  right  of  recovery  is  exclusive  where  damage  is 
done  to  parte  of  the  realty  to  which  be  is  entitled  as  {gainst  the 
mortgagee.'  Where  the  damage  is  permanent  and  is  inflicted  upou 
the  corpus  of  the  realty  mortgaged^  the  right  of  the  mortgagor  to 
sue,  according  to  one  theory,  is  subordinate  to  that  of  the  mortgagee; 
and  recovery  by  the  former  wiU  nai  preclude  a  subaequMit  recovei-y 

12.  Hav«lock    Bank    v.    Western      16.  Note:  13  A.  8.  B.  154  et  aeq. 
Union  TeL  Co.,  141  Fed.  522,  72  C.     17.  Note:  43  A.  S.  B.  435,  436. 

C.  A.  580,  5  Ann.  Cas.  515,  4  L.R.A.  18.  Note:  13  A.  S.  B.  154.  And  see 
(N.S.)  181.  supra,  par.  101. 

Note:  43  A.  S.  R.  436.  19.  Gooding   t.    Shorn,   103  Haas. 

13.  Knoll  V.  New  Yoik,  ete.,  R.  360,  4  Am.  Rep.  563;  Elvins  v.  DeU. 
Co.,  121  Pa.  St.  467,  IS  AtL  871,  1  ware,  etc.,  Td.,  etc.,  Co.,  63  N.  J.  L. 
L.R.A.  366  and  note.  243,  43  AU.  903,  76  A.  S.  B.  217', 

14.  Elvins  V.  Delaware,  ete.,  Td.,  Van  Dyke  v.  Grand  Trunk  R.  Co., 
etc.,  Co.,  63  N.  J.  L.  243,  43  Ati.  903,  84  Vt  212,  78  Atl.  958,  Ann.  Cas. 
76  A.  S.  R.  217.  19iaA  640  and  note. 

15.  Lavenson    v.    Standard    Soap      Note:  7  I1.R.A.  275. 

Co.,  80  Cal.  245,  22  Pac.  184,  13  A.  20.  Watkins  v.  Kaolin  Mfgr.  Co., 

S.  R.  147  and  note;  Jones  v.  Costi-  131  N.  C.  536,  42  S.  E.  983,  60  IxR.A. 

gan,  12  Wis.  677,  78  Am.  Dec.  771.  617. 

Notes:  43  A.  S.  R.  436:  109  A.  S.  1.  Note:  Ann.  Cas.  1913A  663. 
R.  44S. 
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of  the  latter.'  But  there  is  also  aadiority  to  flie  effect  that  ft  recov- 
ery by  tiie  mortgagor  for  the  full  amount  of  the  damages  will  bar 
a  subsequent  suit  by  the  mortgagee.'  The  measure  of  damages  in 
a  suit  by  the  mortgagor  is  gencffally  the  entire  loss  occasioned  by  the 
injury  to  the  premises;  for  though  the  injury  impairs  the  sufficiency 
of  the  mortgage  security,  the  liability  of  the  mortgagor  is  in  nowise 
lessened  thereby.*  But  ^  course,  if  the  mortgi^ee  has  already  brought 
suit  for  the  amount  in  which  his  security  was  impaired,  the  sum  so 
recovered  may  be  shown  in  mitigation  or  extinguishment  of  the  mort- 
gagor's damages.* 

117.  Appropriation  of  Property  under  Eminent  Domain. — ^The 
authorities  are  generally  agreed  that  a  mortgagee  of  property  taken 
under  condemnation  proceedings  has  a  ri^t  to  the  awfu^  ^erefor 
superior  to  the  right  of  the  mortgagor,  and  is  entitled  to  have  the 
sum  awarded  applied  in  satisfaction  of  the  mortgage  debt.*  Such 
sum  constitutes  a  fund  standing  in  place  of  the  land,  on  which 
the  mortgagee  has  a  lien,  and  which  may  be  subjected  by  him  to 
the  payment  of  the  debt  secured.^  Accordingly,  where  an  award  is 
made  for  land  taken  for  a  street,  and  an  assessment  made  on  the 
remaining  land  for  benefits,  the  award  may  be  allotted  to  the  mortga- 
gee without  deduction  of  the  assessment  *  The  lien  of  the  mortgagee 
on  the  fund  is,  in  fact,  the  counterpart  of  the  lien  of  his  mort^ 
gage  on  the  land,  entitling  him  to  the  same  priority  that  his  mortgage 
took,  as  for  instance  to  priority  over  the  claims  on  the  fund  of 
a  subsequent  judgment  creditor  of  the  mcn*tg8gee.*  Acc(urding  to 
the  weight  of  authority  a  mortgagee  is  an  "owner"  of  land  and 
thus  entitled  to  compensation  within  the  meaning  of  statutes  author- 
izing the  exereise  of  the  pow«r  of  eminent  domain  etn  notice  to  and 
proceedings  against  the  owner  of  the  land  to  be  taken.  ^*  There  is 
some  conflict  of  opinion  on  thia  point,  however,  due  to  the  language 
of  the  statutes,  and  to  the  diiferenoe  between  the  common  law  oonoep- 

S.  See  Bopn,  pu.  115.  48  N.  E.  436,  61  A  S.  B.  169;  Sher- 

S.  Elvina  v.   Delaware,  ete.,  Tel.,  wood  t.  Lafayette,  109  Ind.  411,  10 

etc.,  Co.,  &3  N.  J.  L.  243,  43  Atl.  903,  N.  E.  89,.  58  Am.  Rep.  414. 

76  A.  S.  R.  217.  Notes:  88  A.  S.  R.  364;  109  A.  S. 

4.  Elvins  T.  Delaware,  ete.,  T«L,  ete.,  R.  437,  438;  12  L.R.A.  84;  18  hJB..A. 
Co.,  63  N.  J.  L.  243,  43  Atl.  903,  76  113  et  wq.;  4  Ann.  CaB.'947. 

A.  S.  R.  217;  Van  Dyke  v.  Grand  And  see  Ehinent  Doiunr,  vol  10, 

Trunk  R.  Co.,  84  Vt.  212,  78  AtL  p.  140  et  aeq. 

958,  Ann.  Cas.  1913A  640.  8.  Note:  18  L.R.A.  114. 

5.  Elvins  V.  Ddaware,  etc..  Tel.,  etc.,  9.  Fuller  v.  Kane,  110  MSeh.  549, 
Co.,  63  N.  J.  L.  243,  43  Atl.  903,  76  68  N.  W.  367,  64  A  B.  R.  362,  34 
A.  S.  R.  217.  UB.A.  308. 

6.  Uag«rstown  v.  Groh,  101  Md.  Note:  18  L.R.A  114. 

560,  61  Atl.  467,  4  Ann.  Cas.  M3  10.  Notes:  88  A  S.  B.  864;  18 
and  note.  L.R.A.  115;  4  Ann.  Gaa.  946. 

■    7.  Keller  v.  Hading,  169  Bl.  152. 
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tion  of  ft  mortgage  a^pted  in  soi^e  jurisdictions  and  the  equitable 
doctrinfi  implied  ib  othefs.  The  mortgigor  is  considered  the  owner  by . 
some  courts/*  And  by  othetB  the  one  in  possession,  whether  mort- 
gagor or  mortgagee.  It  is  not  unusual  for  die  statute  authorizing 
the  execcise  of  the  power  of  eminent  domain  to  contain  a  provision 
for  notiSoatioo  to  "all  persons  intei^ested"  in  the  Jland  to  be  taken, 
in  which  case  it  is  held  tibat.  mortgagees  must  be  made  parties  to 
the  condemnatiob  proceedings."  And  in  the  jurisdictions  wherein 
notice  of  the  oondeonnatiotQ  pjcooeedings  must  be. given  to  a  mortga- 
gee, as  being  considered  an  "owner"  or  by  reason  of  ..the  language  of 
the  statute,- in- the  afaseaoo  <^  Aotic&he  is  not  b^und  by  the  proceedmga 
and  his  lien  on  the  land  is  not  affected.  HencOj  when  the  condemnei: 
has,  under  such  circumstaneesj  made  payment  to  the  mortgagor,  the 
mortgagee  can  compel  a  second  payment  U>  himself,^'  or  foreclose  on 
the  land  taken,'*  though  he  must  first  resort  to  the  land  remaining 
after  the  condemnation."  When  a  mortgagee  r^rts  to  such  prop- 
wty  as  remains  unaffected  by  the  condemnation  proceedings,  and 
thereby  through  foreclosure  satisfies  the  debt  secured,  with  costs  and 
charges,  his  lien  on  the  award  terminates,  though  it  may  be  other- 
wise if  there  is  a  deficiency.** 

XI.  Tbansfke  of  Mortgagee's  Interest 

Right,  Moda,  Sufficien<yy,  cmd  Priority  of  Tra^isfer;  Law  Governing 

118.  Oonveyanca  of  llottgftged  PremiNa.-^In  many  of  the 
dictions  which  adhere  to  tho  common  law  doctrine  that  a  mortgage 
vests  title  in  the  mortgagee,  a  mortgagee,  especially  after  entry  for 
foreclosure,  is  considered  as  having  a  legal  estate  which  may  be 
alienated  ahd  transferred  wxthool  an  assignment  of  the  debt  aeeured, 
by  any  of  the  established  nMes  of  conveyance,;  subject  only^  ontil 
foreclosure,  1o  be  redeemed  by  the  mortgagor;  for  the  doctrine 
would  seem  to  be  fundamental  that  if  one  sui  juris  having  the'  legal 
title  to  land  intentionally  delivers  to  another  si  deed  therefor  con- 
taining apt  words  of  conveyance,  the  title  at  law  at  least  will  pass 

11.  Ooodrieh  v.  Atefaison  Coonty,  ^  JU.  332,  36  N.  E.  501,  12  L.R.A. 
47  Kan.  .8So,  27  Pm.  1006, 18  L.ILA.  84. 

113  aod  note.  Notes:  18  L.R.A.  116;  4  Ann.  Cas. 

Notes:  88  A.  S.  B.  364  ;  4  Anq.  947. 
Caa.  946.  15.  Note:  18  L.R.A.  117. 

12.  NiUer  4  Ann.  Cas.  946.  .  .  16.  Note:  88  A.  S.  B.  365. 

13.  Shfltweod  -  v..  lAfayvtte^  U9  17.  Welsh  v.  PhilUpa,  4  Ala.'  309, 
lad.  411,  ID  N.  E.  89,  58  AnL  Be^.  25  Am.  Rep.  679:  Fields  v.  Clayton, 
414.  117  Ala.  538,  23  So.  630,  67  A.  S.  & 

N»tM:  S  A.  8..  R.  364;  18  LR.A.  189;  Hunt  v.  Hunt,  14  Piek.  (Maw^ 
116;  4  Ann.  Cas.  846,  947.  374,  25  Am.  Dec.  400. 

14.  Calumet  River  B.  Co.  t.  Brown.     Note:  14  An.  DieB.  W< 
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to  the  grantee.**  Aocording  to  some  aatibodtaes  th4  fotiveysnoe  oper- 
atee  as  an  aasi^ment  of  the  mortgfl^,  in  the  absence  of  sufficient 
evidence  to  the  contrary,'*  particularly  if  the  mortgagee  is  in  pos- 
aesBion  after  default  and  the  conveyaooe  is  with  warranty.*^  Under 
another  view  it  will  pass  to  the  grantee  Ihe  bare  l^al  title  to  th« 
land,  to  be  held  by  him  as  trastee  for  the  holder  of  the  mortgage 
debt.'  HoweveTj  the  rule  now  generally  prevailing  is  that  a  mort- 
gi^ee,  until  foreclosure,  has  no  interest  in  the  premises  mortgaged, 
even  after  condition  broken,  that  he  can  convey  unless  at  the  same 
time  lie  transtfers  tiie  debt  secured  by  the  mortgage,*  and  a  convey- 
ance u&dertakMi  by  him  cannot  operate  as  an  assignment  oS  the 
mortgage*  unless  the  intention  that  it  should  so  operate  by  trans- 
ferring the  obligation  secured  is  made  clearly  to  appear.*  This  would 
seem  to  be  the  only  logical  conclu^on  in  jurisdiettoos  wherein  a  mort- 
gage is  re^vded  as  a  mere  chattel  interest,  leaving  title  in  the  mort- 
gagor.'^ A  quitclidm  deed  by  a  mortgagee  of  premises  covered  by 
his  mortgage  may  operate  as  an  assignment  of  the  mortgage.*  And 
in  any  event  if  a  deed  absolute  in  form  is  in  fact  a  mortgage,  a  con- 
veyance by  the  mortgagee  passes  to  the  grantee  all  the  former's  right, 
titJe,  and  interest.^  It  is  to  be  noted  that  a  purclias^  at  a  defective 
sale  under  foreclosure*  or  power*  in  some  instances  becomes  an 
assignee  of  the  mortgage,  and  a  deed  from  him.  will  cmistitute  his 
grantee  an  assignee  of  the  mortgage.  A  conveyance  by  the  mortgagee 
without  an  aasignment  of  the  ddt>t  secured  estops  him,  in  any  view, 
from  asserting  against  his  grantee  a  titie  to  the  prop^t^^  subsequently 
acquired  by  foreclosing  the  mortgage,'*  this  being  undoubtedly  true 
when  the  deed  containe  covenantB  of  general  warranty.'^  An  assign- 
is.  Carroll  v.  BalUnee,  26  LI..  9,  t.  Troop,  2 .  Cow.  (N.  Y.)  195,  14 
79  Am.  Dec  354;  Nichols  v.  Bey-  Am.  Dec.  458. 

nolds,  1  R.  I.  30,  36  Am.  Dec.  238.       Notes:  25  Am.  Dec.  410;  13  L.R.A. 

19.  Hunt  V.  Hunt,  14  Pick.  (Mass.)  295. 

374,      Am.  Dee.  400  and  note.  4.  Greve  t.  Coffin,  14  Minn.  345, 

20.  Welsh  V.  Phillips,  64  Ala.  309,  100  Am.  Dec.  229. 

25  Am.  Rep.  679.  6.  Note:  14  Am.  Dec  474. 

1.  Barrett  v.  Hinrkley.  124  111.  32,  6.  Hunt  v,  Hant,  14  Pick.  (Mass.) 
14  N.  E.  863,  7  A.  S.  B.  331.  See  374,  23  Am.  Deo.  400^  Oroeby  v. 
alflo  Morris  v.  Bacon,  123  Mass.  58,  Taylor,  15  Gray  (Mass.)  64,  77  Am. 
25  Am  Rep.  17.  Dee.  352  and  note;  Nichols  v.  Reyn- 

2.  Datton  v.  Warechauer,  21  Cal.  olda,  1  B.  I.  30,  36  Am.  Dec  238. 
609,  82  Am.  Dec.  765;  Greve  v.  Cof-      Note:  51  Am.  Dec.  101. 

fin,  14  Minn.  345,  100  Am.  Dee.  229;     7.  Hooper  v.  Yonng,  140  CaL  374,  • 
Wilson  V.  Troup,  2  Cow.  (N.  Y.)  195,  74  Pac  140,  98  A.  S.  R.  5ft, 
14  Am.  Dec  458  and  note:  Hill  v.     8.  See  infra,  par.  449. 
West,  80  Ohio  232.  31  Am.  Dee.  442.     0.  See  infra,  par,  450. 
Notes;  2S  Am.  Dec  410;  13  L.R.A.     10.  Wilson  v.  Troap,  2  Cow.  (N. 


3.  Peters  t.  Jamestown  Bridge  Co.,  11.  Note:  14  Am.  Deo.  474b 
6  Cal.  334,  63  Am.  Dec  134:  Wilson 
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ment  made  witiiout  the  consent  of  tiie  owner  of  the  mortgage  by  one 
with  whom  he  had  left  the  mortgage  for  some  oth^  purpose  than 
that  of  assignment  is  invalid,^'  and  the  owner,  if  the  original  mort- 
gagee, is  not  estopped  from  asserting  its  invalidity  by  tiie  circum- 
irtance  that  his  name  was  identical  with  that  of  the  custodian  whom 
he  selected.**  By  settled  principles  of  law  the  assignment  must  be 
legally  delivered  to  be  effective,*'  but  it  has  been  held  that  it  may 
be  good  without  actual  delivery,  where  it  is  connected  with  evidence 
to  show  that  tike  mor^agee  intended  to  transfer  his  interest." 

119.  Transferability  of  Mortgage;  Sufficiency  and  General  Form 
of  Assignment. — Though  a  mortgage  when  given  to  secure  a  negotiable 
instrument  partakes  to  some  extent  of  the  character  thereof,**  it  ordi- 
narily has  not  of  itself  the  qualities  of  negotiability.^^  However,  it 
is  axiomatic  that  a  mortgage  is  assignable,'^  without  the  concurrence 
or  consent  of,  or  notice  to,  the  mortgf^or,**  and  to  an  attorney  at  law 
as  well  as  to  any  other  person.**  Furthermore,  a  mortgage  ^ven  by 
the  malcer  of  notes  to  accommodation  indorsers  thereon,  conditione<il 
to  be  void  if  the  drawer  pays,  but  stipulating  further  that  if  the  maker 
shall  fail  in  the  payment  of  the  notes,  or  suffer  them  to  remain  over- 
due, "in  whoeever  hands  the  same  be  found,"  that  the  indorsers  on 
affidavit  of  nonpaymmt  shall  be  permitted  to  foreclose,  is  not  a  mere 
personal'  covenant  of  indemnity,  but  made  to  secure  the  payment  of 
the  notes  in  addition,  and  may  be  assigned  by  the  indorsers.*  The 
assignment  as  colla^al  for  fotore  advances  of  a  mortgage  executed 
to  secure  an  existing  debt  is  not  prohibited  by  a  statutory  provision 
that  no  estate  conveyed  in  mortgage  shall  be  held  by  the  mortgagee 
for  any  obligation  or  UcUiility  arising  after  the  execution  and  delivery 
of  the  mortgage.*  But  where  a  mortgage  is  considered  to  be  in 
effect  a  mere  lien  and  an  incident  of  the  debt  which  it  secures,*  it 
cannot  be  assigned  apart  from  the  debt,  and  such  an  assignment,  if 

12.  Note:  13  L.B.A.  296.  75, 12  Sa  243,  40  A.  S.  R.  216. 

13.  People's  Trust  Co.  v.  Smith,  U.  Conner  v.  Banks,  IS  Ala.  42,  52 
215  N.  Y.  488,  109  N.  E.  561,  Ann.  Am.  Dec.  209;  Peters  v.  Jamestown 
Cw.  1917A  560,  LJIJV.1916B  840.  Bridge  Co.,  5  CoL  334,  63  Am.  Dec. 

14.  Pardee  v.  Lindley,  31  HI.  174,  134;  New  England  Loan,  etc.,  Co.  v. 
S3  Am.  Dec.  219.  Robinson,  56  Neb.  50,  76  K.  W.  415, 

16.  Aldridge  v.  Weems,  2  ^  ft  71  A.  S.  R.  657. 

J.  (Md.)  36,  19  Am.  Dec.  26a  10.  Note:  18  Koe  Rul.  Cas.  254. 

15.  See  infra,  par.  127.  20.  McKenna  v.  Van  Blarcom,  109 

17.  Hamilton  t.  Lubi^  61  m.  Wis.  271,  85  N.  W.  322,  83  A.  8.  B. 
41:%  99  Am.  Dec.  562  and  note;  Bar-  895. 

T«tt  V.  Hinckley,  124  111.  32,  14  N.  E.  1.  Stewart  v.  Preston,  1  Fla.  10,  44 

863,  7  A.  S.  B.  331;  Sanford  v.  Ease,  Am.  Dee.  621. 

133  lU.  190,  24  N.  E.  414,  23  A.  S.  S.  Ume  Reek  Nat.  Bank  t.  Howry, 

R.  602,  8  LJt.A.  724;  Lewis  v.  Kirk,  66  N.  U.  598,  22  Atl.  555,  13  L.RX 

28  Kan.  497,  42  Am.  Rep.  173;  State  294. 

Nat.  Bank  t.  Flatlieis,  45  La.  Ann.  3.  See  supra,  par.  87,  88^ 
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attempted,  is  a  nullity.^  Thus  an  aasigoznent  of  a  mortgage  con- 
taining a  power  of  sal«,  by  indorsement  on  the  mortgage  without  an 
assignment  of  the  note*  will  not  operate  to  vest  the  power  of  sale  in 
the  assignee.*  According  to  the  great  waght  of  authority,  however, 
no  particular  cei^mony  is  essential  to  the  assignment  of  a  mortgage 
when  made  in  conjunction  with  an  assignment  of  the  debt  secured. 
It  may  be  assigned  by  any  mode  by  which  the  debt  secured  may  be 
transferred,*  as,  fOT  instance,  by  parol,'  or  by  delivery.*  The  aasign- 
ment  must  be  the  act  of  the  assignor,  however,  and  if  procured  by 
fraud,  it  is  of  no  force  in  the  absence  of  equitable  grouncb  for  giving 
it  validity.*  The  assignment  must  contain  the  name  of  an  assignee,** 
and  must  identify  the  mortgage  assigned,^'  though  for  this  latter 
purpose  a  description  which  gives  the  names  of  the  mortgagor  and 
mortgagee  and  the  book  and  pages  of  the  record  where  the  mortgage 
ia  recorded  is  sufficient.'* 

120.  Transfer  of  Debt  Secured;  Partial  Assignment — A  mortgage 
being  in  effect,  irrespective  of  the  theories  entertained  with  regard 
to  its  operation  as  a  conveyance,  a  mere  lien  to  secure  an  obligation, 
the  rule  generally  obtuns  that  an  assignment  of  the  obligation  even 
without  an  accompanying  writing  operates  as  an  assignment  of  the 
mortgage.**  This  is  true,  too,  with  respect  to  a  deed  of  trust  in  the 

4.  Peters  t.  Jamestown  Bridge  Co.,  8.  Runyan  v.  Mersereau,  11  Johns. 

5  CaL  334,  63  Am.  Dee.  134  and  note;  (N.  Y.)  534^  6  Am.  Dec  393. 

Sanford  v.  Kaae,  133  IlL  199,  24  N.  9.  Murplnr  v.  Barnard,  162  Mass. 

£.  414,  23  A.  S.  K  602,  8  UR.A  72,  38  N.  E.  29,  44  A.  S.  R.  340. 

734  and  note:  Ladne  v,  Detroit,  etc.,  10.  Curtis  v.  Curtis,  76  Fed.  16, 

B.  Co.,  13  Hiefa.  380,  87  Am.  Dee.  40  U.  S.  App.  233,  22  C.  a  A.  16, 

759;  Webb  v.  Hoselton,  4  Neb.'  308,  37  LJIjI.  737. 

19  Am.  Rep.  638;  Wilson  v.  Troap,  11.  Hebden  v.  Bina,  17  N.  D.  235, 

3  Cow.  (N.  T.)  195, 14  Am.  Dec.  458;  116  N.  W.  85, 138  A.  S.  R.  700. 

Keniohao  t.  Manse,  53  Ohio  St.  118,  IS.  ;Mattfaews  v.  Nefqr,  13  Wyo. 

41  N.  £.  258,  20  L.R.A.  317.  458,  81  Pae.  305,  110  A.  S.  B.  1020. 

Notes:  17  Am.  Bep.  91;  3  I1.B.A.  13.  Lawrence  v.   Eoiap,   1  Root 

786;  13  UB.A.  294,  295.  (Conn.)  248, 1  Am.  Dee.  42;  Alden  v. 

6.  Hamilton  v.  Lubokee,  51  lU.  415.  White,  32  Ind.  App.  671,  66  N.  £. 
99  Am.  Deo.  562  and  note;  Sanford  509,  67  N.  E.  949,  102  A.  S.  R.  261; 
V.  Kane,  133  Dl.  a99,  24  N.  E.  414,  Indiana  Bank  v.  Anderson,  14  la. 
23  A.  S.  B.  602,  8  hSLA.  724  and  544,  83  Am.  Dee.  390  and  note;  Lsr 
note.  due  v.  Detroit,  etc.,  R.  C9.,  13  Mieb. 

4.  Ladne  v.  Detroit,  etc,  B.  Co.,  380,  87  Am.  Dae.  759  j   Terry  v. 

13  Mieb.  380,  87  Am.  Dec.  759;  Ladd  Woods,  6  Smedes  &  M.  (Miae.)  139. 

Wiggin,  35  N.  H.  421,  69  Am.  45  Am.  Dee.  274  and  note;  Cornish 

Dec  561.  V.  Woolverton,  32  Mont.  456,  81  Pae. 

7.  Perre  v.  Castro,  14  Cal.  519,  4,  108  A.  S.  R.  698;  State  Bank  t. 
76  Am.  Deo.  444;  Pratt  t.  Benniug-  Mathews,  45  Neb.  659,  63  N.  W.  930, 
ton  Bank,  10  Vt.  293,  33  Am.  Dec  60  A.  S.  R.  565;  Frisebe  v.  Kramer, 
201.  16  Ohio  12s,  47  Am.  Dee.  368;  W.  C. 

Not^:  50  Am.  Doe.  810;  3  L.R.A.  Eaiiy  Co.  v.  Williams,  135  Tenn.  249, 

786.  186  a  W.  102,  L3.A.1916F  418; 
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nature  of  a  mortgage,*^  and  certainly  with  respect  to  an  equitable 
mortgage.^*  So,  it  frequently  been  held  that  the  transfer  of  a 
bond  or  note  passes  to  the  transferee  a  mortgage  j^ven  aa  eecurity 
therefor,'*  and  this  rule  has  been  f^pUed  even  where  the  transferee 
did  not  know  of  the  existenoe  of  the  mortgage  at  the  time  he  pur- 
chased the  note.^^  *  In  like  manner  bonds  and  notes  secured  by  a 
mortgage  are  a  proper  subject  of  a  gift  causa  mortis,  without  indorse- 
ment, and  the  mortgage  will  be  carried  with  or  without  formal 
delivery.'*  An  assignment  of  a  mortgage  by  transfer  of  the  debt 
secured  is  generally  as  effectual  for  all  purposes  as  a  fiHrmal  written 
assignment.  1*  For  example,  it  vests  in  the  assignee  a  power  of  sale 
contained  in  the  mortgage  or  a  statutory  power  implied  therefrom,** 
and  this  rule  obtains  commonly  even  in  jurisdictions  wherein  an 
assignment  must  be  by  deed  to  be  of  complete  efficacy.*  So,  the 
assignee  may  exercise  the  right  reserved  to  the  mortgagee  to  declare 
the  whole  debt  due  on  default  in  the  payment  of  interest,  and  this  is 
true  though  the  mortgage  does  not  purport  to  run  in  favor  of,  or  to 
reserve  powers  in  favor  of,  successors  in  interest  of  ihe  mortgagee.* 


McClintic  v-  Wise,  25  Grat.   (Va.)  96  N.  W.  1021,  101  A.  S.  E.  620; 

448,  16  -Am.  Rep.  694;  Fisdier  v.  Quinifoy  t.  Williams,  67  K.  H.  469, 

Woodruff,  25  Wash.  67,  64  Pat  923,  41  AU.  862,  68  A.  6.  R.  685;  Baily 

87  A.  S.  R.  742.  v.  Smitli,  14  Ohio  St.  396,  84  Am. 

Notes;  13  L.R.A.  295;  18  Eng.  Rul.  Deo.  385;  Smith  v.  Cadiz  Fiist  Nat. 

Cas.  256.  Bank,  23  Okla.  4ll,  104  Pac.  1080, 

14.  New  Orleans  Canal,  etc.,  Co.  29  L.R.A.(N.S.)  576;  Kaiser  v.  Idle- 
V.  Montgomery,  95  U.  S.  16,  24  U.  S.  man,  57  Ore.  224,  108  Pac.  193,  2S 
(L.  ed.)  346;  Allis-Chalmere  Co.  v.  UR.A.(N.S.)  169;  Parker  v.  Ran- 
Central  Trust  Co.,  190  Fed.  700,  111  dolph,  5  S.  D.  549,  59  N.  W.  722, 
C.  C.  A.  428,  39  L.R.A.(N.S.)  84;  29  L.R.A.  33;  W.  C.  Early  Co.  v. 
Mitchell  V.  Ladew,  36  Mo.  526,  88  Am.  WiUiams,  135  Tenn.  249,  186  S.  W. 
Dec.  156;  Webb  v.  Hoselton,  4  Neb.  102,  L.R.A.1916F  418;  King  v.  Har- 
308, 19  Am.  Rep.  638;  Oark  v.  Jones,  rington,  2  Aikecs  (Vt)  33,  16  Am. 
93  Tenn.  639,  27  S.  W.  1009,. 42  A.  Dee.  675;  Speneer  ».  Alki  Point 
S.  R.  931;  McClintic  v.  Wise,  25  Grat.  Transp.  Co.,  53  Wash.  77,  101  Pac. 
(Ya.)  448,  18  Am.  Rep.  694.  509,  132  A.  S.  R.  1068.    Bat  see 

15.  Ober  v.  Gallagher,  03  U.  8. 199,  Cr&in  v.  Paine,  4  Cash.  (Mass.)  483^ 


16.  Batesville  Institnte  v.  Kanff-  Rep.  91;  30  A.  S.  R.  442;  13  L.R.A. 

man,  18  WaU.  151, '21  U.  8.  (L.  ed.)  208  ;  35  L.R.A.  536. 
775;  Moore  v.  Andere,  14  Ark.  628,     17.  Roberts  v.  Halatead,  9  Pa.  St. 

60  Am.  Dec.  551;  Stewart  t.  Preston,  32,  49  Am.  Dee.  541. 
1  Fla.  10,  44  Am.  Dec.  621;  Taylor     18.  Drnke  v.  Heiken,'61  Cal.  346, 

T.  American  Nat.  Bank,  63  F1&.  631,  44  Am.  Rep.  663;  Kiff  r.  Weaver, 

57  So.  678,  Ann.  Cas.  1914A  309  ;  94  N.  C.  274,  55  Am,  Rep.  601. 
Northup  V.  Reese,  68  Fla.  451,  67  So.      19.  Demoth  v.  Old  Town  Bank,  S". 

136,   LJI.A.1915F   554;   Harris   %  Md.  315,  37  AU.  266,  60  A.  S.  R. 

Mills,  28  lU.  44,  81  Am,  Dec.  259;  322. 

Herrmg  t.  WoodhoU,  29  HI.  92,  8J      20.  Note:  18  Eng.  Rul.  Cas.  256. 
Am.  Dec.  296  and  note;  Consterdine      1.  Sm  infra,  par.  121. 
T.  Hoor«^  65  Neb.  291,  91  K.  W.  399.     2.  Bartlett  Estate  Co.  v,  Fairfaaven 


23  U.  S.  (L.  ed.)  829. 
Note:  9  L.R.A.  544. 


50  Am.  Dec.  807. 
Notes:  49  Am.  Dee.  544;  17  Am. 
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But  whwe  a  deed  is  regaxddd  as  neceeBary  to  a  oomf^Ate  ifangiiment, 
the  tranafer  of  the  debt  seemed  operattt  generally  to  vest  in  the 
assignee  only  an  equitable  interast  in  the  mortgage^  leaving  the  legal 
title  with  the  jnortgagee  in  trust*  The  assignment  of  part  of  the 
dri>t  secured  by  a  mortgage  carries  with  it  a  prc^ortional  interest  in 
the  nuntgage,*  though  the  courts  are  not  in  aGC<^  as  to  the  rule  by 
which  the  proceeds  from  the  property  should' be  distaributed  among 
various  holders  of  parte  of  the  indebtednesa' 

121.  Neeetdty  for  Deed;  Defective  Attignment  as  Traaiferlag  Ben- 
^dal  Interest — ^It  is  well  settled  in  some  jurisdietioKis  wherein  the 
mortgagee  is  regarded  as  holding  the  legal  title  to  the  prMnisee 
mortgaged  that  an  assignm^it  of  a  mortgage,  in  order  to  transfer 
the  entire  legal  and  equitable  interest  of  the  mortgagee,  must  be  by 
deed.*  FnrtfaermOTe  it  must  ordinarily  contain  such  words  of  grant 
as  will  show  an  intention  of  the  parties  to  make  a  complete  traxia- 
fer,7  though  an  absolute  assignment  of  the'  mortgage  debt  and  the 
mortgage  have  been  held  sufficient  for  &at  purpose,  no  words  of 
inheritance  being  required.'   The  assignment  nfeed  not  be  executed 

toto  by  the  mortgagee,  and  the  name  of  the  assignee  may  be 
^paerted  by  an  agent  acting  under  oral  authority.'  In  the  applica- 
tion of  the  general  rule  above  stated  it  has  been  held  that  no  person 
?^  be  considered  as  claiming  under  the  mortgagee,  unless  the  claim 
^  ^y  virtue  of  a  deed,  notwithstanding  the  personal  contract  intended 

Co.,  49  Wash.  58,  94  Pac.  900,  25  Am.  Rep.  679;  Carter  v.  Smitlj, 
■5a?  ^-    S.  R.  856,  15  L.R.A.(N.8.)  142  AU.  414,  :J8  So.  184,  110  A.  S. 
Y  R.  36;  Vose  v.  Handy,  2  Greenl.  (Mo.) 

/'  S.'^^  P"-  12^-  ' 

^^  {t^^t^viile  iDBtitiite  v.  Kauffman,  Smith  v.  Kelley,  27  Me.  237,  46  Am. 

^t^^l-  151,  21  U.  S.  (L.  ed.)  775:  Dec.  595;  Crane  v.  March,  4  Pirk. 

A^*"     T-  Atkeison,  121  Ala.  410^  26  (Mass.)    131,   16   Am.    Dec.  329; 

-i?*!^?^*  77  A.  8.  B.  64;  Herring  v.  Lanier  v.  Mcintosh,  117  Mo.  508,  23 

v%^****»*aai,  29  ni.  92,  81  Am.  IV.  8.  W.  787,  88  A.  S.  R.  676;  Huaaey 

■VJk'     ^*^«ate  Bank  v.   Mathews,  45  v.  HiU,  120  N.  C.  312,  26  S.  E.  919, 


&(^-     ^^S,  63  N.  W.  930,  50  A.  S.  R.  68  A.  S.  R.  789;  Jones  v.  WUIiams, 
Oarmm  v.  GotmU.  48  Neb.  646,  155  N.  C.  179,  71  S.  E.  322,  36  UftJk. 
Hofc^  ~  452,  58  A.  S.  R.  714  and  (N.S.)  486. 

"*^»  >4-ew  Knglaad  Loan,  etc,  Co.  Notes:  38  A.  8.  B.-  683;  5  Ana. 
i'-.^'^^^itoson,  56  Neb.  50,  76  N.  W.  Cas.  339. 

l^S^  A.  S.  R.  657;  Oatbrie  v.     7.  Welsh  v.  Phfflipe,  54  Ala.  309, 

Neb.  415,  92  N.  W.  596, 109  26'  Abl  Rep.  679;  Lani«'  v.  Mcln- 
"R.  718;  Eemohan  V.  Maiub,  63-  tosh,  117  Mo.  5W,  23  8.  W.  787,  3S 
Owio  118,  41  N.  E.  268,  29  L.R.A.  A.  8.  B.  676. 

'^^  A.  'Nashville  Tmst  Go.  v.  8mytbe,     Note:  28  A.  S.  R.  610. 
94  ^^bn.  513,  29  S.  W.  903,  45  A.  8.     8.  Baines  t.  Boardmaa,  \4»  Man. 
"B"  27  LJt.A.  863.  106,  21  N.  K.  308,  3  L.R.A.  786. 

^otes:  45  Am.  Oefl.  277;  13  L.R.A.     Note:  23  L.B.A.  204. 

9.  FhelpB  V.  SnUivan,  140  MaaiL 
6.  See  infra,  par.  474  ct  seq.  36,  2  N.  E.  121,  54  Am;  Bep.  448. 

8.  WeUi  V.  PUllipB,  54  Ala;  300, 
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to  be  secured  by  the  mortgage  may  be  tranaf erred  by  iudorsement, 
or  aangnment  and  delivery.^^   Certainly,  unless  the  assignnient  is 

by  deed,  it  will  not  pass  the  legal  title,  and  the  assignee,  even  though 
he  has  acquired  the  debt  secured,  cannot  exercise  rights  uiider  tlie 
mortgage  dqmident  upon  legal  title  in  him.  So,  it  has  been  held 
by  some  courts  that  he  cannot  exercise  a  power  of  sale  granted  in 
the  mortgage  to  the  mortgagee,**  though  the  great  weight  of  author- 
ity is  to  the  contrary  on  ttiis  point."  He  cannot  maintain  ejectr 
ment  in  his  own  name  for  Uie  property,**  but  if  he  should  taJce  pos- 
session of  the  mortgaged  premiBes,  ejectment  would  not  lie  against 
him  at  the  suit  of  3ie  mortgagee,  altiiough  the  legal  title  would  be 
in  the  latter,  for  the  reason  tibat  the  title  exists  for  the  benefit  of 
ibe  holder  of  the  mortg^  indebtedness,  and  it  cm  only  be  enforced 
by  an  action  in  furtherance  of  his  interests.'*  But  an  assignment 
may  be  effective  in  equity  to  transfer  the  beneficial  interest  to  the 
assignee  even  though  it  does  not  comply  with  the  formal  require- 
ments considered  above  and  therefore  does  not  convey  tiUe.  In  such 
a  case  the  legal  title  is  regarded  as  subsisting  in  the  mort^^gee  foi' 
the  benefit  of  the  assignee,"  and  the  latter  is  entitled  to  have  the 
mortgage  enforced.**  The  mortgagee  retains  no  title  which  he  can 
assert  in  his  own  behalf  in  any  action  or  proceeding  ^  and  payment 
to  the  assignee  revests  all  title  in  the  mortgagor.*'  An  assignment 
of  this  character  may  be  consummated  by  the  mere  tmnsfer  of  the 
indebtedness  secured  by  the  mortgage.** 

10.  Smith  V.  Kelley,  27  Me.  237,  46  SU  118,  41  N.  E.  258,  29  L.BJL.  317. 
Am.  Dee.  595.  Note:  13  L.R.A.  294. 

11.  Hussey  v.  Hill,  120  N.  C.  312,  16.  Welsh  v.  Phillips,  54  Ala.  309, 
26  S.  E.  919,  58  A.  S.  R.  789;  Jones  25  Am.  Rep.  679;  Barrett  v.  Hiack- 
V.  WilUams,  155  N.  C.  179,  71  S.  E.  ley,  124  lU.  32,  14  N.  E.  863,  7  A.  S. 
222,  36  UEJi..(N.S.)  426.  R.  331. 

Note :  13  LJtA.  294.  17.  Barnes  v.  Boardmsn,  149  MasB. 

12.  Brewer  v.  Atfeeison,  121  Ala.  106,  21  N.  E.  303,  3  L.R.A.  785. 
410,  26  So.  992,  77  A.  S.  R.  64;      Note:  13  L.R.A.  298. 

Pardee  v.  Lindley,  31  111.  174,   83  18.  Curtia  v.  Catler,  76  Fed.  16, 

AriL  Dee.  219  and  note ;  Hamilton  v.  40  U.  S.  App.  233,  22  C.  C.  A.  16,  37 

Lubukee,  51  111.  415,  99  Am.  Dec.  LiLA.  737;  Welsh  v.  PhUUps,  54 

562  and  note.  ■  Aia.  309,  25  Am.  Sep.  679;  Anstia  v. 

Note:  13  L.R.A.  294.  Barbank,  2  Day  (Conn.)  474,  2  Am. 

And  see  infra,  par.  406.  Dec.  119;  Conneetieat  Mnt  L.  Ine. 

13.  Barrett  v.  Hinckley,  124  111.  Co.  v.  Talbot.  113  Ind.  373,  14  N.  E. 
32,  14  N.  E.  863,  7  A.  S.  R.  331.  686,  3  A.  S.  a  665;  Vose  v.  Handy,  8 

14.  Barrett  v.  Hinckley,  124  HI.  32,  QreenL  (Me.)  322,  U  Am.  Dee.  101; 
14  N.  E.  863,  7  A.  S.  R.  831.  And  Back  v.  Swawy,  36  Me.  41,  66  Am. 
see  rapra,  par.  120.  Dee.  681 ;  Crane  t.  March,  4  Pic^. 

16.  Cartis  t.  Cutler,  76  Fed.  16,  (Mass.)  131, 16  Am.  Dee.  329;  Barnes 
40  U.  S.  App.  233,  22  G.  C.  A.  16,  v.  Boardman,  149  Mass.  106,  21  K.  £. 
37  URA.  737;  Lanier  v.  Helntoeb,  308,  3  L.B.A.  785;  Northern  Cattle 
117  Mo.  608,  23  6.  W.  787,  38  A.  8.  Co.  v.  Monro,  83  Minn.  37,  85  N.  W. 
B.  676:  Kerooban  t.  Manas,  53  Ohio  91ft,  85  A.  8.  R.  444;  Lanier  Me- 
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122.  Coofixct  between  Assignees. — It  is  the  general  rule  that  where 
a  note  secured  by  a  mortgage  is  so  trwsferred  as  to  be  free  of  equi- 
ties, the  transferee  takes  title  to  the  mortgage  superior  to  the  claim 
of  one  to  whom  the  transferor  of  the  note,  either  before  or  after  the 
transfeo',  has  assigned  the  mortgage.  So  wheie  the  holder  of  a  mort- 
gage indorsee  the  note  secured  thereby  before  maturity,  and  later 
assigns  &e  mortgage  to  a  third  person,  fraudulently  substituting 
another  note  for  the  one  described  in  the  mortgage,  the  first  indorsee 
is  entitled  in  equity  to  an  assignment  of  the  mortgage  from  such 
third  person  though  the  situation  of  the  parties  is  reversed  if 
the  note  in  fact  secured  is  not  indorsed  hut  is  assigned  without  indorse- 
ment.** And  one  who  takes  an  indorsement  of  a  note  before  its 
maturity  from  the  payee  thereof  and  who  is  promised  by  the  payee 
a  delivery  of  the  mortgage  securing  the  note  is  entitled  to  the  benefit 
of  the  mortgage  as  against  one  to  whom  it  had  been  assigned  prior 
to  the  indorsement  of  the  genuine  note  in  company  with  a  forged 
note.^  However,  the  assignee  of  the  mortgage  and  f<nged  note  has 
claims  superior  to  that  of  the  indonee  of  the  genuine  note  if  the 
assignment  to  the  former  occurs  before,  and  the  indors^ent  to  the 
latter  after,  the  maturity  of  the  note.'  If  a  mortgage  is  taken  to 
secure  the  payment  of  negotiable  promissory  notes,  and  is  then 
aaaigned  and  the  assignment  placed  on  record,  all  peiBons  are  charge- 
able with  constructive  notice  of  such  assignment  This  rule  remains 
i4)plicable,  though  the  notes  were  left  in  the  possession  of  the  orig- 
inal mortgagee,  and  he  sold' and  indorsed  them  to  a  purchaser  in 
good  faith  and  without  actual  notice  of  the  prior  assignment.  And 
the  title  of  tlie  second  assignee  cannot  be  aided  by  the  fact  that  the 
first  assignee  had  by  fraud  been  procured  to  assign  to  one  who  had 
reassigned  to  the  original  mortgagee,  if  such  second  assignee  had  no 
knowledge  of  the  reassignment  and  therefore  could  not  have  relied 
thereon.* 

123.  Law  Governing. — The  law  governing  an  assignment  of  a  real 
estate  mortgage  depends  to  a  degree  upon  the  character  of  the  ques- 
tion raised  in  that  regard,  and  upon  whether  tiie  rule  in  the  juris- 
diction wherein  the  land  is  situated  is  one  which  relates  distinctively 
or  only  incidentally  to  assignments  of  real  property.  From  no  view- 
point, though,  are  the  actual  decisions  entirely  harmonious,  and  the 
irequent  ooineidaioe  of  elements  tends  to  obecuie  the  piincijdes  in- 

iDtoafa,  U7  Ma  508,  23  8.  W.  787,     SO.  Kant  v.  Morris,  123  Mam.  66, 

38  A.  8.  R.  876  and  note;  Eemohan  25  Am.  Rap.  14. 

V.  MansB,  53  Ohio  St  118,  41  K.  S.     1.  Efraohan  t.  Msbbb,  53  Ohio  St 

258,  29  LJtA.  317.  118,  41  N.  E.  258,  29  L.B^  317. 

Note:  13  UR.A.  295.  8.  Eernohaa  ▼.  Dnzfaam,  48  Ohio 

Bee  supra,  par.  120.  St  1,  26  M.  S.  982,  12  LJS.A.  41. 

19.  Morris  v.  Baeon,  123  Mass.  58,     8.  Murphy  t.  Barnard,  162  Maaa, 

25  Am.  Rep.  17.  72,  38  N.  £.  29,  44  A.  S.  B.  340. 
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volved.  It  hM8  been  held  that  an  assigacneut  in  a  form  sufficient 
by  the  law  of  the  place  where  the  land  ia  situated  will  be  austained 
though  not  sufficient  according  to  the  law  of  the  place  where  the 
assignment  was  made.*  The  rule  of  the  lex  rei  sitae  as  to  assignments 
in  fraud  of  creditors  has  been  held  not  to  apply  to  an  assignmoik 
made  in  another  state.;  but  the  conb^y  had  also  been  held.  So,  too, 
the  qnestion  of  what  law  governs  regarding  preference  as  between 
holders  of  different  obligations  secured  by  the  same  mortgage  has 
been  variously  decided.  It  is  to  be  noted  that  the  validity  or  effect 
of  the  assignment  of  a  moril^age  sometimes  depends  ultimatdy  upon 
the.  negotiable  character  of,  or  other  incidents  relating  to,  Uie  p«*- 
sonal  obligation  which  it  secures,  and  it  may  therefore  be  nooeesary 
to  determine  the  governing  law  of  that  obligation.*  . 


124.  In  General. — ^The  assignment  of  a  mortgage  is  a  matter  sep* 
arate  and  distinct  from  the  execution  thereof  and  ordinarily  cannot 
refroact  so  as  to  invalidate  the  mortgage.  Accordingly,  a  morti^ige 
executed  on  a  good  and  bona  flde  consideration  cannot  be  made 
invalid  by  a  reason  of  tisury  exacted  of  the  mortgagor  by  an  as^gnee 
of  the  mortgage  who  purchased  it  at  the  request  of  the  mortgagor 
and  under  an  rtgreement  with  him  teraporarily  to  forbear  enforce- 
ment* When  a  valid  and  sufficient  assignrhent  has  been  consum- 
mated, the  assignee  is  invested  with  the  powers  and  interests  of  the 
mortgagee  as  fully  as  if  he  had  been  named  such  in  the  mortgage.' 
He  may  bring  ejectment  against  the  mortgagor  or  his  lessee  in  jurift- 
dictions  wherein  the  mortgagee  is  entitled  to  possession ;  *  and  if  ho 
enters,  he  is  fixed  with  the  rights  and  duties  of  a  mortgagee  in  pos- 
session.* He  may  execute  a  power  of  sale  granted  in  the  mortgage,^* 
whether  the  assignment  was  for  collateral  security  or  absolute." 
And  though  he  gives  for  the  mortgage  less  than  its  actual  value  he 
will  nevertheless  as  a  general  rule  be  entitled  to  claim  payment  in 
full  of  the  moneys  secui:^  by  the  mortgage,  unless  h^  stands  in  a 
fiduciary  position  to  the  mortgagor,  in  which  case  it  has  been  hdd 

4.  Natchez  v.  Minor,  9  Smedee  &     8.  Niles  v.  Ransford,  1  Mich.  338, 
M.  (Miss.)  544,  48  Am.  Dec.  727.        51  Am.  Dec.  95. 
Notes:  46  Am.  Dee.  274;  L.R.A.     9.  Fields  v.  CUytOD,  U7  Ala. 


B.  UR.A1016A  1093  «t  sea  10.  Taylor  v.  GarroU^  89  Md.  32, 

6.  Bosh  V.  Livingston,  2  Cainee  42  Atl.  920,  44  L.&.A.  47*9;  i^iles  v. 
Gaa.  (N.  T.)  66,  2  Am.  Dec  316.  Ranaford,  1  Mich.  338,  51  Am.  Dee. 

7.  Fields  t.  Claytimi  117  Ala.  638,  95  and  note.  And  see  mm.  par. 
33  Sov  630.  67  A.  S..R.  189;  Hiele  v.  121. 

GUoty  12  Haas.  26,  7  Am.  Dec.  26;  11.  Holmes  v.  Turner's  flails  hm- 

mm  v.,  Rans£brd,  1  Mioh.  338,.  51  ber  Co^  160  Maaa,  ^  23  H.  B. 


Opieration 


1916A  1032. 


23  So.  630,  67  A.  8.  R.  189. 


Am.  Dee.  OS. 


305,  6  L.RX  283. 
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i^recoTery  can  be  had  only  for  the  amoimt  actualiy  paid.'*  He 

«  same  rights  as  his  assignor  against  subsequent' purchaans  from 
KOigagor  who  have  assumed  the  mortgage  debi^*  Generally 
ing^  however^  the  assignee  succeeds  to  no  greater  rights  than 


possessed  by  his  assignor.^^    After  assignment  the  mortgagee 
i  maintain  a  suit  for  foreclosure     or  execute  a  power  d  sale 
mortgage.'*  And  if  he  acquiito  the  interest  left  in  the  mort- 
he  doea  not  obtain  thereby  an  estate  which  merges  thaA  of 
gnee.^'   The  mortgagee  is  not,  however,  in  every  case' freed 
all  liabilities  incident  to  his  posseeaion  as  such  by  an  assign- 
Thus,  if  he  is  in  possession  and  assigns  without  the  con- 
ce  or  assent  of  the  mortgagor,  he  will  be  held  liaUe  as  mort- 
in  possession  to  account  for  the  rents  and  profits  received  by 
ignee,  except  where  the  assignment  is  by  order  of  court^ 
^  mere  assignment  of  a  mortgage  before  the  levy  of  the  tax 
the  mortgage  interest  will  not  discharge  the  obligation  of  the 
or  to  pay  the  tax  if  the  assignment  was  made  afte^  the  date 
the  statute  6xes  for  its  assessment.** 

>.  Defeases  of  Mortgagor  or  Successor. — G;8nerally  speaking, 
the  obligation  secured  by  a  mortgage  is  not  negotiable,  an 
of  the  mortgage  takes  it  subject  to  all  defenses,  existent  at 
e  of  the  Msignment,  which  might  have  been  interposed  by 
rtgagor  against  the  mortgagee    cr  the  assignor.^  The  assignee 
olain)  in  any  other  or  stronger  right  than  that  of  his  assign^,* 
^urchaasr  must  atide  by  the  case  of  the  penxm  from  whom 

i^-    ^^^o<:e:  18  Eng.  Rnl.  Cai.  2S6.  Paige  (N.  T.)  316,  32  Am.  Dee.  635; 

J  J-    ^*~o«re:  78  Am.  Dec  77.  James  v.  Horey,  2  Cow,  (N.  T.)  346, 

^^nadm   r.    Fraet,   5   Piek.  14  Am.  Dec  475  and  note;  Hott  v. 

-^^JJT^-  ^                 16  Am.  Dec  394.   See  CSark,  9  Pa.  St  399,  49  Am.  Dec 

tK^  tK-^^-  125  ot  aeq.  566j  Horstmon  V.  Qerker,  48  Pa.  St. 

«  A -  J^*          V.  Banaford,  1  Mich.  338,  282,  88  Am.  Dec  601;  Wilson  v.  Ott, 

^■=>ec  95.  173  P».  St  263,  34  Afl.  23,  51  A.  S. 

j?-                        8  i^-A.  724.  R.  767;  Patterson  t.  Babb,  38  S.  C, 

-J^"*"^*;^  v.  Hnotiagton,  42  N.  T.  138,  17  S.  £.  463,  U  LJtt.A.  831; 

^^■^^             -^jn.  Bep.  532:  Gurtia  t.  Nashville  Trust  Co.       Smythe,  94 

STA.    '-^^552  N.  T.  169,  46  N.  E.  168,  Tenn.  613,  29  S.  W.  903,  45  A,  S.  B. 

SI                        ^  506;  Pratt  v.  Bemungtoa  748, 27  UkA.  668;  Matthem  t.  WaU. 

^^ot-^    ^    '^t-  393,  33  Am.  Dec  2DL  wya,  4  Vaa*  Jr.  Ufl,  18  Eng.  Bnl. 

fft                 a4  Am.  Dec  613.  Caa.  243  and  note. 

^t:«:  IB  Ei«.  BoL  Cm.  255.  Notes:  59  Am.  Dec  482;  84  Am. 

W*^^^^  Gabrid  Yal.  Und,  etc.,  Co.  Dec  404  ;  6  Lil.A.  281;  13  LB.A. 

Co..  96  Cat  623,  29  296,  297. 

^^•Stt  ^^5*»  31  Pac  588,  18  L.B.A.  465.  1.  Niehola  t.  Lee,  10  Hiefa.  526,  82 

'  -y^^*oomer  t.  HendnBon,  8  Mich.  Am.  Dec.  67:  BHU  v.  Hoole,  116  N.  T. 

^                           ^  458;  White  t.  liKil-  299,  22  N.  B.  647,  S  hSJu  620  and 

y^h^              'hSina.  367,  64  N.  W.  736,  19  note. 

V:'^^^^-      673;  Hofl^  v.  Paikv,  71  S.  Centnl  Bank  v.  Copelaad,  18 

-            73  N.  W.  850,  70  A.  8.  B.  Md.  805,  81  Am.  Dec  697. 
^    •     ■-^^monretix  v.  Vandenborgh,  7 
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he  buys.'  Thus,  the  defense  of  prior  payment  may  bo  pleaded  a^^iinst 
an  aadf^ee  *  thongh  there  is  also  authority  for  the  proposition  that 
a  mortgage  paid  before  maturity  will  be  valid  in  the  hands  of  a 
subsequent  assignee  for  value  who  takes  it  without  notice  of  payment* 
The  payment  of  a  mortage  by  an  agent  for,  and  with  funds  of^ 
the  mortgagor  discharges  ibe  mortgage,  although  the  agent,  instead  of 
having  it  dischaiged,  causes  it  to  be  assigned  to  secure  a  debt  owing 
hy  himself.  In  such  a  ease,  neither  the  assignee  nor  one  who  takes 
an  assignment  from  him  can  hold  the  mortgage  as  &;gainst  tiie  mort^ 
gagor  or  his  heirs.*  So»  usurious  interest  paid  to  a  mortgagee  may 
be  pleaded  as  a  counterclaim  against  tiie  assignee  of  the  mortgage.^ 
Furthermore,  if  the  mortgagor  has  conveyed  the  property  prior  to 
an  asmgnment,  the  interest  of  the  assignee  is  subject  to  the  equities 
existing  between  his  asmgnor  and  the  grantee  of  tiie  mortgagor  so 
the  assignee  cannot  hold  the  grantee  personally  liaUe  tor  tha  debt 
where  the  latter  has  been  exonerated  from  personal  liability  by  a 
valid  agretonent  with  the  assignor."  But  the  rules  just  stated  are 
usually  considered  to  relate  only  to  defenses  existing  at  the  time 
of  the  assignment,  those  subsequently  arising  not  affecting  the  interest 
of  the  assignee; '  though  it  has  been  held  that  an  assignment  of  a 
mortgage  by  a  mortgagee  after  the  debt  secured  has-been  paid  hy 
a  conveyance  of  the  mortgaged  premises  to  him,  ihi  mortgage  not 
having  been  canceled  of  record,  is  not  valid  as  against  his  subsequent 
assignment  of  a  second  mortgage  executed  and  recorded  prior  to  the 
first  assignmeni.^^  Moreover  the  mortgagor  may  be  equitably  estopped 
by  his  acts  or  otherwise  from  asserting  a  particular  defense  or  defenses 
against  the  assignee,^*  or  even  the  invalidity  of  the  mortgage.^' 
Thus,  where  a  mortgage  is  given  without  consideration,  to  defraud 
creditors,  it  has  been  held  that  the  dishonest  mortgagor  is  equitably 
estopped  from  claiming  that  there  was  no  consideration  for  the  mort- 
gage, as  against  a  purchaser  in  good  faith,  for  value,  and  without 

8.  Baily  t.  Smith,  14  Ohio  St.  396,  486,  67  N.  E.  749,  79  A.  8.  R.  605; 

84  Am.  Dec.  385.  Wilson  v.  Ott,  173  Pa.  St.  253,  3* 

4.  Quimby  T.  WiUiams,  67  N.  H.  Atl.  23,  51'A.  S.  R.  767. 

■589,  41  Atl.  862,  68  A.  8.  R.  685.  Note:  13  L.R.A.  297. 

As   to   reissne   after   payment,   see  10.  Quimby  v.  Williams,  6?  N.  H. 

infra,  par.  228,  229.  489,  41  Atl.  862,  68  A.  S.  R.  685. 

6.  Note:    27    L.R.A.(N.S.)    113.  11.  Bloomer  v.  HenderBon,  8  Mich. 

And  see  infra,  par.  228,  229.  395,  77  Am.  Dec.  453;  Wilson  v.  Ott, 

6.  Nichols  V.  Lee,  10  Mich.  526,  82  173  Pa.  St.  253,  34  A».  23,  51  A.  S. 
Am.  Dec.  57.  R.  767;  Marling  v.  Fitzgerald,  138 

7.  Zeigler  v.  Maner,  53  S.  O.  115,  Wis.  93,  120  N.  W.  388,  131  A.  S.  R. 
30  S.  E.  829,  69  A.  S.  R.  842.  1003,  23  L.R.A.(N.8.)  177;  Mattliews 

8.  Note:  13  L.R.A.  296.  v.  WallwyQ,  4  Ves.  Jr.  118,  18  Eng. 
'  9.  Qnimby  v.  Williams,  67  N.  H.  Ral.  Gas.  243  and  note. 

489,  41  AU.  862,  68  A.  8.  R.  685;     Note:  13  L.R^.  296. 
HerchBDts*  Bank  t.  Weill,  163  N.  T.     18.  See  supra,  par.  7& 
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notice."  And  a  mortgage  delivered,  to  a  third  person  without  con- 
flideration,  in  order  that  he  may  procure  mooey  thereon  for  the  mort- 
gagor, and  by  him  aaedgned  for  value  is  valid  in  the  hands  of  the 
assignee  for  the  money  paid  therefor  by  him  even  though  the  assignor 
fails  to  pay  over  the  money  to  the  mort^agor.^*  So  it  has  been 
decided  that  the  assignee  of  a  mortgage  bona  fide  and  without  notice 
takes  it.  discharged  of  any  secret  trust  with  which  the  property  may 
be  bound  in  the  hands  of  the  mortgagor  in  favor  of  the  mortgagee.'' 
The  bur^n  of  establishing  oinnimstanpes  of  estoppel  rests  upon  the- 
assignee.'* 

126s  Latent  Equity  in  Favor  of  Third  Person^While  tbo  intaest 
of  an  assignee  of  a  nuvtgage,  where  the  obligation  secured  is  not 

n^tiable,  is  generally  subject  to  all  defenses  existing  at  the  time 
of  the  assignment  in  favor  of  the  mortgsgor  or  his  grantee  against 
the  sssignor,  the  great  weight  of  authority  is  to  the  effect  that  such 
interest  is  not  affected  with  equities  against  the  assignor  in  favor  of 
third  persons  of  which  the  assignee  had  no  notice/'  for  Uiough  it 
iathe  duty  of  the  latter  to  ^quire  of  the  mortgagor^  he  is  not  required 
to  inquire  of  tiie  whole  world  as  to  latent  equities. Aoccot^ngly 
a  bona  fide  purchaser  for  value  of  a  mortgage  given  without  any  con- 
sideration holds  it  as  a  valid  incumbrance  as  against  creditors  of 
t^o  mortgagor,  since  his  equities  are  at  least  equal  to  theirs,  and 
in  such  case  the  legal  title  prevails."  Furthermore  a  bona  ifide  pur- 
chaser of  a-mortgage,  executed  apparently  on  the  same  date  between 
tiie  same  parties  and  upon  the  same  property  as  was  another  mortgage^ 
is  not  held  to  notice  of  latent  equities  in  favor  of  the  other  mortgage 
by  reason  solely  of  the  fact  that  the  other  mortgage  was  recorded 
after  the  purchased  mortgage,  but  before  the  transfer.**  And  posses^ 
sion  of  land  by  a  grantor  is  not  notice  of  any  rights  or  equities  in 
him  to  the  assignee  of  a  mortgage  relying  in  the  faith  of  the  grantor's 
recorded  deed.*  In  some  jurisdictions,  however,  the  doctrine  obtains 

13.  Moffett  T.  Psrker,  71  Minn.  (N.  Y.)  246,  U  Am.  Dee.  475:  Hott 
139,  73  N.  W.  850,  70  A.  S.  R.  319.       v.  ClaA,  9  Pa.  SL  399,  49  Am  Dec 

14.  '  Bogart  V.  Stevens,  69  N.  J.  Sq.  566  and  note. 

800,  63  Atl.  246,  115  A.  S.  R.  627.         Notea:  59  Am.  Dee.  482  :  6  L.R.A. 

Note:  77  Am.  Dec.  459.  291. 

16.  Curtis  V.  Moore,  152  N.  Y.  159,     18.  Note:  13  L.R.A.  297. 
46  N.  E.  168,  57  A.  S.  R.  506  and     19.  Economy  Sav.  Bank  v.  Gordon, 
"ote.  90  Md.  486,  45  Atl.  176,  48  L.R.A. 

16.  WHsoD  T.  Ott,  173  Pa.  St  253,  63;  Danbury  v.  Robertson,  14  N.  J. 
94  Atl.  23,  51  A.  S.  R.  767.  Eq.  213,  82  Am.  Deo.  244. 

17.  Bloomer  v.  Henderson,  8  Micb-  20.  Taylor  v.  American  Nat  Bank^ 
895,  77  Am.  Dec.  453;  Moffett  v.  63  Sla.  631,  57  So.  678,  Ann.  Ca& 
Parker,  71  Minn.  139,  73  N.  W.  850,  1914A  309. 
70  A.  S.  R.  319;  Danbury  t.  Robin-  1.  Bloomer  v.  Henderson,  8 
SOB,  14  N.  J.  Eq.  213,  82  Am.  Dec.  395,  77  Am.  Deo.  453. 
244  and  note;  James  ▼.  Morey,  2  Cow. 
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that  the  interest  of  an  assignee  of  a  mortgage  is  subject  aa  well  to 
latent  equities  in  favor  of  third  persons  as  to  those  in  favor  of  the 
mortgagor*  The  interest  of  an  assignee  is,  of  course,  afFected  with 
latent  equities  of  which  he  had  notice,'  even  though  he  paid  full 
value  for  the  assignment  of  the  mortgage.*  It  has  been  asserted 
by  some  courts  that  tiie  assignee  U  presumed  to  take  without  notioe 
of  latent  equities  in  favor  of  third  persons,*  but  there  is  aIao«author' 
1^  to  the  contrary .• 

127.  Rules  as  to  Defenses  and  Equities  in  Case  ef  Negotiable 
ObUgation^While  a  mortgage  does  not  of  itself  possess  the  quality 
of  negotiability,'  yet,  when  given  to  secure  a  negotiable  oblfgation, 
it  will,  by  the  weight  of  authority,  so  far  partake  of  the  character 
thereof  that  whenever  the  obligation  is  so  transferred  as  to  free  it 
from  all  equities  existing  in  favor  of  the  maker  of  the  note,  prior 
indorsers,  or  third  persons  the  mortgage  will  also  be  freed  therefrom.* 
Even  in  case  of  fraud  or  duress  in  the  execution  of  the  mortgage* 
the  debt  is  the  principal  thing,  and  the  mortgage  an  accessory  and 
equity  puts  the  principal  and  accessory  upon  a  footing  of  equality, 
giving  to  the  assignee  of  the  evidence  of  the  debt  the  same  rights  in 
regard  to  both.'*  Moreover,  the  assignee  is  not  affected  by  subsequent 
notice  of  any  defense  or  equity.^^  He  is  entitled  to  foreclose  the 
mortgage  for  the  full  face  of  ihe  obligation  with  interest,  and  is  not 
Inuited  in  his  recovery  to  the  amount  he  actually  paid  for  the  papw." 
However,  stter  the  note  is  barred  by  the  statute  of  limitations,  and 
the  mortgage  remains  as  the  only  security  capable  of  being  enforced 
in  law,  the  holder  can  no  longer  invoke  the  commercial  rule  that 

3.  PatteiBon  'v.  Rabb,  38  S.  C.  138,  t.  Woodruff,  25  Wash.  67,  64  Pac 

17  S.  E.  463,  19  L.R.A.  831.  923,  87  A.  8.  R.  742;  American  Sav. 

Note:  13  L.R.A.  297.  Bank,  etc.,  Co.  t.  HelgiBen,  64  Wash. 

3.  Godeffrov  v.  CaldweU,  2  Cd.  54,  67  Wash.  572,  116  Pac  837,  122 
489,  56  Am.  Dec.  360.  Pi^:.  26,  Ann.  Cas.  1913A  390,  396; 

Note:  5  L.R.A.  62.  Miller  Brewing  Co.  v.  Manasse,  99 

4.  Danbury  v.  Robinson,  14  N.  J.  Wis.  99,  74  N.  W.  536,  67  A.  S.  R. 
Eq.  213,  82  Am.  Dee.  244.  854. 

5.  Danbury  v.  Robinson,  14  N.  J.  Notes:  14  Am.  Dee.  514;  84  Am. 
Eq.  213,  82  Am.  Deo.  244.  Dec.  404;  17  Am.  Rep.  91;  30  A.  B. 

6.  Note:  5  L.R.A.  621.  R.  442;  13  L.R.A.  294;  35  L.R.A.  536; 

7.  See  supra,  par.  119.  39  L.R.A.  425;  18  Eng.  Rul.  Cas.  257." 

8.  Lewis  V.  Kirk,  28  Kan.  497,  42  9.  Note:  18  Eng.  Rnl.  Gas.  257. 
Am.  Rep.  173;  Duncan  v.  Louisville,  10.  Carpenter  v.  Longan,  16  WalL 
13  Bush  (KyO  37?,  26  Am.  Rep.  201;  271,  21  U.  S.  (L.  ed.)  313;  NaahviUe 
Williams  v.  Keyes,  90  Mich.  290,  51  Trmt  Co.  v.  Smythe*  94  Tenn.  513,  29 
N.  W.  520,  30  A.  S.  R.  438  and  note;  8.  W.  903,  46  A.  S.  R.  748,  27  L.R.A. 
Cox  V.  Cayan,  117  Mich.  599,  78  N.  663. 

W.  96,  72  A.  S.  R.  585;  Webb  v.  11.  Borgess  Invoat  Go,  v.  Yette. 

HoeeltOB,  4  Neb.  308,  19  Am.  Rep.  142  Mo.  560,  44  8.  W.  754,  64  A.  $i 

638:  Landigan  v.  Mayer,  32  Ore.  245,  R.  567. 

fil  Pae.  649,  67  A.  S.  R.  521;  Fischer  12.  Note:  84  An.  Deo^  4M. 

3» 


Digitized  by 


Google 


MORTGAGES 


protoctA  iam  as  indonee  ot  th«  negotiable  obligaUon.^*  Furthflimore 
the  tso^eaH  rale  stated  is  subject  to  the  modification  that  negotiable 
pfomisBory^  notee  known  to  be  secured  by  a  mortgage  differ,  from 
notes  not  so  secured  in  this,  &at  a  purchaser  or  indorsee  of  the  former 
takes  them  subject  to  rights  previously  acquired,  if  all  the  facts  taken 
together,  and  including  the  means  of  knowledge  and  any  circum- 
stances which  should  lead  to  inquiry,  show  that  to  permit  him  to 
disregard  such  rights  would  be  inequitable.'^  And  it  hns  been  held 
that  upon  tiie  assignment  pf  a  mortgage  securing  several  notes,  one 
•f  which  is  overduo,  the  assignee  takes  subject  to  any  equities  exist- 
ing between  the  mortgagor  and  mortgagee  in  respect  to  the  notes  not 
duoL**  In  s6me  jurisdictions  the  rule  prevails  that  ^  mortgage  is 
taken  by  an  assignee  subject  to  equities  between  the  parties,  even 
thou^  the  obligation  secured,  being  negotiable,  has  been  transferred 
free  therefrom.'*  The  rule  would  seem  ordinarily  to  be  of  little 
benefit  to  the  mortgage,  as  he  is  liable  to  the  assignee  absolutely 
iq»on  the  obligation  securad  and  therefore  in  any  event  may  be  com- 
piled to  pay,  but  in  some  instances  it  might  be  of  advantage.  Thus 
a  decree  upon  the  mortgage  might  deprive  him  of  his  homestead; 
while  a  judgment  on  the  note  would  not  have  that  eff^t.  It  is  very 
evident,  also,  that  the  wife  of  the  mortgagor,  in  a  large  majori^  of 
cases,  might  have  a  deep  interest  in  the  application  of  the  rule  when 
she  has  conveyed  her  property  or  released  her  dower  as  security  for 
the  obligation.** 

Subsequent  DeaHngt  wUh  Mortgage  er  Property;  Recording 

128.  Payment  to  Hortgngee  Generally.— In  tiie  abeence  of  statute 

where  a  mortgage  is  given  to  secure  a  non-negotiable  instrument, 
notice  of  the  assignment  of  the  mortgage  is  essential  to  the  comple- 
tion of  the  contract  relations  between  the  assignee  and  the  mortgagor. 
Until  that  has  been  given,  the  mortgagor  does  no  wrong  in  making 
payments  to  tiie  original  mortgagee  and  is  entitled  to  credit  as  against 
the  assignee  for  payments  so  made.'*  This  is  true  although  the  assign- 

13.  Note:  90  A.  S.  R.  442.  14  An.  Dec  476  ud  note;  As- 

14.  Murphy  t.  Barnard,  162  Ums.  seti  Realization  Co.  v.  Clark,  205  N. 
72,  38  N.  E.  29,  44  A.  S.  R.  340.         T.  105,  98  N.  K.  4fi7,  41  L.R.A(N.e.) 

IB.  Note:  13  LlRjV.  2fi7.  462;  Foster  t.  Carson,  159  Pa.  St. 

18.  White  T.  MiUer,  52  Minn.  367,  477,  26  AO.  858,  30  A  S.  R.  696; 

64  N.  W.  738,  19  LJI.A.  673;  Baily  Barry  v.  Stover,  20  S.  D.  469,  107 

T.  Smitfa,  14  Ohio  St  396,  64  Am.  N.  W.  672,  129  A.  3.  S:  941;  City 

Dee.  386  and  note.  Bank  ▼.  Plank,  141  Wis.  653,  124  N. 

Notee:  14  Am.  Dee.  514;  84  Am.  W.  1000,  136  A  S.  B.  62,  18  Ann. 

Dee.  404  ;  35  L.B.A.  536;  18  Ibff.  Caa.  869;  Matthews       Wallwyn,  4 

Rnl.  Cas.  259  ot  fieq.  Ves.  118,  18  Sag.  RaL  Gas.  243. 

17.  BaUy  t.  Smith,  14  Ohio  Bt  888,  Notes:  13  URA.  297;  6  Ana.  Ct^ 
04  Am.  Dec  386.  Mi  Anfc  Cas.  1914C  754.  • 

18.  James  t.  Morey,  2  Cow.  (N.  T.) 
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ment  is  entitled  to  record  and  is  duly  recorded.'*  Indeed,  it  is  quite 
frequently  provided  by  statute  that  the  recording  of  an  assignment 
of  a  nunrtgage  is  not  of  itself  notice  of  the  assignment  to  the  mort- 
gagor 90  as  to  invalidate  any  payment  made  by  him  to  the  mort- 
gagee.* The  assignee  of  a  mortgage  securing  non-negotiable  paper 
may  enforce  his  claim  agdnst  the  mortgagor,  although  the  latter 
without  notice  of  the  assignment  executes  to  the  mortgagee  a  renewal 
mortgage,  also  non-negotiable,  which  is  assigned  to  a  third  person. 
In  that  case  the  third  person  acquires  no  valid  lien,  the  obligation 
of  the  mortgt^or  is  not  discharged,*  and  the  equities  of  the  first  assignee 
should  prevail.'  However,  where  all  the  business  pertaining  to  a 
mortgage  of  a  married  woman's  property  is  transacted  by  her  hus- 
band as  her  agent,  notice  to  him  of  the  assignment  of  the  mortgage 
constitutes  notice  to  her.*  In  some  jurisdictions,  under  statutory 
provisions,  it  is  considered  that  one  who  purchases  the  indebtedness 
woured  by  a  mortgage  on  real  property  owes  no  further  duty  to  the 
mortgagor  or  his  successor  in  interest  or  others  dealing  with  the 
property  than  to  put  his  assignment  on  record;  and  that  if  he  dis- 
charges that  duty,  then  payment  to  the  mortgagee  is  unauthorized  and 
not  to  be  allowed  against  the  obligation  secured.*  Where  this  rule 
obtains,  the  /allure'  of  an  assignee  of  a  mortgage  to  give  actual  notice 
of  the  assignment,  and  his  delay  to  foreclose  the  mortgage  for  any 
period  leas  than  the  full  time  allowed  by  the  statute  of  limitations, 
do  not  estop  him,  if  he  has  recorded  his  assignment,  from  asserting 
his  mortgage  indebtedness  and  lien  against  a  successor  in  interest  of 
the  ohginal  mortgagor,  who  has,  in  the  meantime,  paid  the  indebted- 
ness to  .the  original  mortgagee  without  actual  notice  of  the  assign- 
ment. Nor  does  the  circumstance  that  the  assignee  permitted  the 
mortgagee  to  collect  interest  coupons  operate  as  an  estoppel.* 

129.  Rule  as  to  iPayment  in  Case  of  Negotiable  Obligatioa. — ^If 
tiie  obligation  secured  by  a  mortgage  is  a  negotiable  instrument,  the 
mortgagor  is  not  justified  as  against  an  assignee  of  the  mortgage  in 
making  payments  to  the  mortgagee  unless  he  requires  the  latter  to 
jooduce  the  instrument^*  or  unless  p^rment  is  induced  by  unambig- 

19.  Murphy  v.  Barnard,  162  Mass.  2.  Cox  v.  Cayan,  117  Mich.  590,  70 
72,  38  N.  E.  29,  44  A.  S.  R.  340;  N.  W.  96,  72  A.  S.  R.  585.  ' 
Foster  v.  Carson,  159  Pa.  St.  477,  28  8.  Cornish  v.  Woolverton,  32  Mont. 
Atl.  356,  39  A.  8.  R.  896.  458,  81  Pac.  4,  108  A.  S.  R.  598; 

Note:  14  Am.  Dec.  513.  Leonard  v.  Leonia  Heights  Land  Co., 

20.  Burhans  t.  Hutcheson,  25  Kan.  81  K.  J.  Eq^  489,  87  Atl.  645,  Ann. 
626,  37  Am.  Rep.  274;  WUliams  V.  Cas.  igi4C  749  and  note. 

Keyes,  90  Mich.  290,  51  N.  W.  520,  4.  Cornish  v.  Woolverton,  32  Mont. 

30  A.  S.  B.  438  and  note.  456,  81  Pac.  4,  108  A.  S.  R.  598. 

Note:  5  Ann.  Cas.  343.  6.  Carpenter  v.  Lrf>Dgan,  16  Wall. 

1.  Brooks  v.  Stmthers,  HO  Mkh.  271,  21  U.  S.  (L.  ed.)  314;  Kenieott 

562,  68  N.  W.  272,  35  L.R.A.  536.  v.  Wayne  County,  16  WaU.  452,  21 
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uous  direction  fTom  the  ovner,*  or  by  his  idialeftdiDg  aotioDSi*  So, 
a  purchaser  of  the  equity  of  redemption  in  land,  who,  knowing  that 
there  is  an  outstanding  mortgage  and  making  no  inquiry  as  to  the 
ownership  or  poeseesion  of  the  bonds  secured  by  it  and  requiring 
•no  excuse  for  their  nonproduction,  pays  the  amount  of  the  bonds 
to  the  mortgagee,  is  not  entitled  as  against  the  assignee  to  credit  for 
his  payment.*  The  rule  obtains,  whether  the  assignment  is  for  col- 
lateral security  or  is  absolute,*  and  although  no  record  has  been 
made  thereof."  And  it  is  not  altered  by  the  existence  of  a  statute  pro- 
viding- that  the  recording  of  the  assignment  of  a  mortgage  shaJl  not 
be  deemed  notice  to  the  mortgagor,  so  as  to  invalidate  payments  to 
tfie  mor^agee.**  A  statute  of  that  character  does  not  authorize  the 
mortgagor  to  pay  the  mortgage  to  one  not  the  holder  of  the  negoti- 
able obligation  secured  thereby,  but  it  only  means  that  the  mortgagor 

U.  8.  (L.  ed.)  319;  Sawym  t.  Priek-  1914G  754;  18  Eng.  Rnl.  Cai.  267. 

«tt,  19  WaU.  146,  22  U.  8.  (L.  ed.)  ComiMire  Vann  v.  Marborr,  100 

105;  New  Orleans  Canal,  etc.,  Co.  t.  Ala.  438,  14  So.  273,  23  L.RX  325, 

Montgomery,  95  0.  8.  16,  24  U.  S.  and  City  Bank  v.  Hank,  141  Wis. 

(L.  ed.)  346;  Leahy  t.  Haworth,  141  653,  124  N.  W.  ZOOO,  185  A.  S.  R. 

Ped.  850,  73  C.  G.  A.  84,  4  L.R.A.  (>2,  holding  that  the  purebasar  of  land 

(N.S.)  657;  Brewer  v.  Atkeison,  121  mortg^ed  to  seeare  notes  the  ehar- 

Ala.  410,  25  So.  992,  77  A.  8.  R.  64;  acter  of  which  is  not  described  in  the 

Woodward       Brown,  119  Cal.  283,  mortgage,  who  pays  his  money  upon 

51  Pae.  2,  542,  63  A.  S.  R.  108;  payment  to,  and  aatisfaetioa  of  the 

Indiana  BuUc  v.  Anderson,  14  la.  544^  mor^iage  by,  the  'one  whom  the 

83  Am.  Dee.  390;  Murphy  v.  Bam-  record  shows  to  be  owner  of  the  mort- 

ard,  162  Mass.  72,  38  N.  E.  29,  44  gage,  without  notice  of  the  rights  of 

A.  8.  R.  340 ;  Wiuiams  r.  Keyea,  90  any.  assignee  and  upon  the  asauranee 
Hiefa.  290,  61  N.  W.  520,  30  A.  8.  R.  that  the  notes  are  stall  oimed  by  the 
438;  MaAey  r.  Corey,  108  Mich.  184,  mor^agee,  takes  free  from  any  olaiffi 
66  N.  W.  403,  62  A.  8.  R.  698,  30  of  the  assignee,  althoo^^  the  notes  are 
L.R.A.  117;  Brooke  r.  Btmtheis,  110  not  prodneed  or  sarnndered'. 

Mieh.  662,  68  N.  W.  272,  35  L.R.A.  6.  Hariing  t.  Nommensen,  127  Wis. 
536;  B<n^  lav.  Co.  v.  Vatte,  143  363,  106  N.  W.  844,  115  A.  8.  R. 
Mo.  560,  4«  8.  W.  764,  64  A.  S.  R.  1017,  7  Ann.  Caa.  864,  &  X4Jl.A.(N.S.) 
.567;  Webb  v.  Hoselton,  4  Neb.  308, 19  412. 

Am.  Rep.  638;  Assets  ReaUxation  Co.     7.  Baatft  v.  Adams,  131  Wis.  152, 
V.  Clarit,  205  N..  Y.  105,  98  N.  E.  457,  111  N.  W.  69,  120  A.  8.  R.  1030. 
41  L.R.A.(N^.)  462  and  note;  Smith     Notes:  29  Li(.A.(N.a)  680  ;  41 

Cadis  Fint  Nat  Bank,  23  Okla.  411,  11R.A.<H.S.)  462. 
104  Pac  1080,  29  L.R.A.(N.&.)  576     8.  Note:  5  Ann.'  Cas.  343. 
and  note;  Roberts  v.  Halstead,  9  Pa.     9.  Woodward  v.  Brown,  119  Cal. 
St  32,  49  Am.  Dee.  641;  Marling  v.  283,  61  Pae.  2,  642,  63  A.  8.  R.  108. 
Nommensen,  127  Wis.  363, 106  N.  W.     10.  Bnrhans  v.  Hntdbeaoo,  26  Kan. 
S44,  115  a:  S.  R.  1017,  7  Ann.  Cas.  625,  37  Am.  Rep.  274. 
364,  5  L.R.A.(N.8.)  412;  BautK  v.     Note:  Ana.  Cm.  19UC  754. 
Adams,  131  Wis.  162,  111  N.  W.  69,     11.  Bnrhans  v.  Hntcheson,  25  Kan., 
120  A.  8.  R.  1030:  Marlin  t.  Jones,  6S5,  37  Am.  Rep.  274;  Williams  t. 
38  Wis.  82,  19  N.  W.  931,  131  A  8.  Keyes,  90  Hieh.  290,  51  N.  W,  520, 

B.  996,  30  A.  S.  R.  488  and  note. 
Notes:  6  Ann.  Cn.  1(43;  Ann.  Cas.      Note:  6  Ann.  Cas.  343. 
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shall  not  l>e  required  to  search  the  record  before  makii^  payment 
to  the  one  prima  fade  entitled  to  receive  it,  who,  in  case  the  mortgage 
is  accompanied  by  a  negotiable  note,  is  ihe  holder  thereof.^*  And 
m:iles8  ibe  mortgagor  requires  the  production  of  &e  instrument  he 
is  not  justified,  i^ter  an  assignment  of  which  he  was  ignorant,  in 
making  payments  to  the  mortgagee  by  the  circumstance  th&t  the 
latter,  though  not  authorized  to  receive  the  principal  of  the  debt, 
was  «npowered  by  Hm  assignee  to  collect  the  interest  and  had  in 
bis  possession  as  agent  of  the  assignee  the  instruments  secured.  In 
such  a  case  the  mortgagor,  not  having  demanded  the  production  oS 
the  instruments,  obviously  proceeds  upon  the  presumption  that  the 
mortgagee  remained  the  owner  of  the  m<»rtg^>'  The  principleB- 
heretofore  stated  do  not  obtain  universally,  however,  as  in  a  few  juries 
dictions  a  subsequent  holder  of  a  negotiable  instrument  secured  by 
a  mortgage  to  protect  himself  as  against  payments  thereafter  made 
in  good  faith  to  the  original  mortgagee  must  give  actual  notice  to 
the  maker  of  the  change  in  the  title;  otherwise,  payments  to  the  moTt- 
gage6  without  notice  will  be  binding  upon  the  subsequent  holder.** 
Where  a  mortgagor  discharges  the  mortgage  by  payii^  the  notes  to- 
which  it  is  collateral,  tiie  payment  is  valid  against  an  assignee  of  the 
mortgagee  who  has  neithes  given  to  the  mortgagor  any  notice  of 
the  trailer  nor  inquired  of  him  c<mceming  the  state  of  bis  indebt- 
edness.** 

130.  Propriety,  Necessity,  and  SidBcieBcy  of  Recording.— An 

asaignment  of  a  mortgafie  in  writinff  is  generally  considered  a  record- 
able instrument  within  acts  providing  fox  the  legistraUtm  of  con- 
veyoncee,**  though  a  contrary  view  has  been  taken  by  stMne  eouft&*' 
Thus,  it  has  been  held  to  be  a  conveyance,  within  Uie  meaning  of  a 
statute  requiring  conveyances  of  real  property  io  be  recorded  and 
providing  that  a  conveyance  not  so  recorded  shall  be  void  as  against 
subsequent  purchasers  for  value  and  without  notice.**  8o,  it  has  been 
declared  to  be  subject  to  a  recording  act  which  requires  to  tie  recorded 
every  instniment  affecting  real  estate.**  It  is  a  deed  within  record- 

18.  WiUianu  v.  Keyes,  90  Mieh.  290,  Note:  6  L.R.A.  285,  292. 

51  N.  W.  520,  30  A.  S.  R.  438.  17.  Note:  6  Ann.  Cas.  340.  Ssfr 

13.  Mnrphy  v.  Barnard,  162  Mase.  generally,  Recobds. 

72  38  NJB.  29,  44  A  S  R.  3^.  ^g.  /^^ink  v.  Thompson,  95  Minn- 

'                     '  lU  A.  S.  B.  476;  Henniges  v.  Pas- 
Notes:  24  A  8.  B.  2M;  29  L.E.A  «  N.  D,  489,  84  N.  W.  350,  ffl 

(N  S  )  578  A.  S.  B.  588;  Merrill  v.  Luce,  6  S.  D. 

16,  Horstman  v.  Gerker,  49  Pa.  fit  354,  61  N.  W.  43,  55  A.  S.  R.  844. 

282,  88  Am.  Dee.  501.  Note:  Ann.  Gas.  1914C  754. 

16.  Merrill  v.  Luce,  6  S.  D.  354,  61  19.  Nashua  Trust  Co.  v.  W.  8. 

K.  W.  43,  55  A.  S.  R.  844.  Bdwai^  Kfg.  Co.,  99  Im.  109,  68 
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ing  statutes  ^pLicable  thereto,  acoording  to  sointe'ideeidoAa,  thougli 
tibere  is  authotdty  to  the  contrary ;  and  it  has  also  been  said  that  it 
b  "a  lien  affecting  the  title  (o  land"— "a  written  oontraot  in  r^atum 
to  land"— "an  agreemant"— "an  instrument  of  writing  ol  or  con^ 
eemii^g  land,"  viUiin  the  meaning  of  other  reeordug  acts..  Farther' 
more,  in  some  jurisdictions  it  i»  expressly  provided  by  statute  ib&t 
&D  aasi^ment  of  a  mortgage  shall  be  recorded.  Suoh  a  statute,  being 
rmDedial,  applies  to  mortgages  existing  at  the  tinra  of  its  enactment 
as  well  as  to  those  thoeafter  given;  and  the  assignee  of  a  mortgage, 
though  he  has  received  his  assignmoat  prior  to  the  enactment,  is 
under  the  obligation  of  having  the  asmgnment  recorded  in  order  to 
bring  himself  within  the  protection  of  the  statute.  A  statutory  require- 
ment that  the  assignment  of  a  mortgage  shall  be  recorded  does  not 
apply  where  a  mortgage  has  been  assigned  merely  by  the  assignment 
of  the  obligation  to  secure  which  it  was  given.*  in  order  iot  the 
record  of  the  assignment  to  be  effective  it  miist  be  reootded  in  com- 
pliance with  the  provision  of  the  statute.  Thus,  where  an  assign- 
ment is  required  to  be  acknowledged,  an  unacknowledged  assignment 
does  not  impart  constructive  notice,  even  though  it  is  made  upon  the 
baok  of  tiie  mortgage,  which  has  been  duly  acknowledged  and  re- 
corded.* Seine  decisions,  however,  proceed  on  a  somewhat  different 
theory,'  and  a  record  of  the  assignment  of  a  mortgage  which  states 
the  names  of  the  mortgagor  and  the  mortgagee  and  the  book  and 
place  of  the  record  of  the  mortgage  is  hdld  SuiBoiiBDt  to  impark  noticed 
131.  Etfect  of  Failtire  to  Record.— It  is  the  general  rule  that  in 
the  absence  of  a  provision  in  recording  acts  making  them  applicable 
to  assignments  of  mort^iages,  it  is  not  neceesary  that  suoh  an  assign- 
ment be  recorded  to  protect  the  afifflgnee  against  the  rights  of  subse- 
quent purchasers  or  assignees  of  the  mortgage.*  And  even  where  a 
provisioii  requiring  recording  exists^  it  has  frecjuenlSy  been  held  that 
the  assignment  of  a  mortgage  does  not  depend  for  its  validity  as 
between  the  parties  or  as  against  others  than  bona  fide  purchasers 
without  notice-  uppn  the  fact  of  record,  bnt  in  such  instances  it  is 
valid  vithout  recordinc^*  Thiw  tax  assignment  of  »  mortgage  though 

K.  W.  587,  61  A.  9.  S.  226;  Swssey  80  Kan.  209,  102  Fae.  406^  188  A.  8. 

V.  EmersoD,  168  Mass.  118,  46  N.  E.  K.  199. 

4aB,  60  A.  S.  B.  368.  8.  James  t.  Hony,  2  (km,  (H. 

Note|:  5  Ann.  Caa.  840;  Ann.  Caa.  246,  14  Am.  Dee.  475. 

1914C  654,  754.  Note:  5  Aalu  Cm.  8S8;  Ann.  Cas. 

20.  Notes:  5  Ann.  Cas.  340;  Ahn.  1914C  753. 

Cac  16140  755.  6.  Nashoa   Tnut   Co.   t.   W.  8. 

1.  Note:  5  Ann.  Caa.  330,  340.  Edwards  Mfg.  Co.,  9»  la.  109,  6B  N. 

L  Notes:  S  Ann.  Caa.  34D;  Ann.  W.  587,  61  A.  S.  R.  226;  Curtis  v. 

Om.  1914C  755.  Moore,  152  H.  T.  U»,  46  N.  E.  168, 

8.  Note:  Ann.  Cas.  1914C  755.  57  A.  S.  E.  St)&;  King  ?.  E&rhngton} 

4.  Doyle  v.  Hays  Land,  ete.,  Co.^  2  Aikens  (Vt.)  33^  16  Att.  Dee.  675; 
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not  recorded  imtil  after  the  death  of  tiie  aadffiat  is  valid  and  sup^ 
rior  to  the  ri^its  of  the  heirs  of.  the  assignor,  who  are  not,  within 
(he  recording  act,  in  the  position  of  subsequent  bona  fide  purchaaers.' 
So  the  recording  of  the  assignment  of  a  m<Hi;gage  is  not  necessary 
to  its  foreclc»ure  in  equity,  for  the  incident  follows  the  debt,  and  as 
^le  debt  may  be  assigned  by  parol,  so  may  the  mortgage.'  And 
an  assignmoit  bf  a  mortage,  though  unrecorded,  is  good  against 
llie  holder  of  a  mechanic's  lien,  for  he  is  not  to  be  deemed  a  pur- 
chaser for  value  against  the  assignee  *  Howeveor,  upon  the  failure  of 
the  assignee  to  record  the  assignment  as  provided  by  statute,  his  rights 
are  inferior  to  thoee  of  subsequent  bona  fide  purchasers  from  the 
mortgagee  or  assignees  of  the  mortgage.'^  A  mortgage  unsatisfied 
upon  record  is  a  subject  of  sale  to  all  innocent  parties,  for  a  purchase' 
thereof  cannot  be  charged  with  conatroctive  notice  of  anythmg  subse- 
quent to  the  mortgage  except  its  assignment  or  satisfaction  duly 
entered  of  record.^^  It  has  been  held,  however,  that  a  statute  which 
requires  assignments  of  mortgages  to  be  recorded  is  not  intended  to 
affect  in  any  manner  the  equitable  assignment  of  mortgages  by  the 
mere  assignment  of  the  mortgage  debt,  or  to  impair  the  rights  of 
the  assignees  tiiereunder;  and  tiiat  one  to  whom  a  mortgage  and 
a  mortgage  debt  have  been  assigned  need  not  record  the  assignment 
in  order  to  be  entitled  to  the  mortgage  lien  as  against  a  subsequent 
assignee  of  the  mortgage  cluming  under  a  recorded  assignment.^' 
And  where  an  assignment  of  a  mortgage  has  been  effected  by  the 
transfer  of  the  note  secured,  the  transferee,  if  he  has  possession  of 
the  note,  though  he  failed  to  record  his  assignment,  cannot  be  preju- 
diced by  any  subsequent  transfer  which  the  mortgagee  may  make,, 
the  possession  of  the  note  by  the  transferee  being  of  itself  sufficient 
to  charge  all  persons  with  notice  <rf  his  interest  in  the  mortgage.'* 
An  assignee  of  a  mortgage,  whose  assignment  is  not  of  record,  i» 
barred  by  a  decree  foreclosing  a  prior  lien  to  which  his  assignor,  who 
appeared  of  record  as  fmner  of  the  incumbrance,  was  a  party.** 

Pratt  T.  Bennington  Bank,  10  Vt  Note :  5  Ann.  Cas.  341. 

293,  33  Am.  Dec.  201.  10.  Jenks  v.  Shaw,  99  la.  604,  6ft 

Notes:  49  Am.  Dee.  672  ;  6  Ann.  N.  W.  900,  61  A.  S.  R.  256. 

Cas.  339,  341  et  seq.  Notes:  5  LJLA.  292;  5  Ann.  Cm. 

7.  Wellendorf  t.  Wellendorf,  120  340;  Ann.  Cas.  1914C  754. 

Minn.  435,  139  N.  W.  812,  43  L.Bj1.  11.  Petera   v.   Jamestown  6ridg» 

(N.S.)  1144.  Co.,  5  Cal.  334,  63  Am.  Dee.  164. 

Note:  Ann.  Cm.  1914C  754.  IS.  Note:  5  Ann.  Cas.  339,  341. 

8.  Indiana  Bank  v.  Anderson,  14  18.  Fred   Miller  Brewing  Co. 

la.  544,  83  Am.  Dee.  300;  Pratt  v.  Manasse,  99  Wis.  99,  74  N.  W.  635^ 

Bennington  Bank,  10  YL  203,  33  Am.  67  A.  8.  B.  854.   See  also  Deorath  v. 

Dee.  201.  Old  Town  Bank,  85  Md.  316,  37  AtiL 

e.  Nashua  Troat  Co.  v.  W.  S.  Ed-  266,  60  A  S.  B.  322. 
wards  Hfg.  Co.,  99  la.  109,  68  N.  W.     14.  Notes:  5  Ann.  Caa  341;  Aan. 

687,  61  A.  S.  B.  m  Gas.  1914C  75«.     .  . 
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132.  Rights  of  Vendee  of  Property  Hortgaged;  Generally. — Obvi- 
ously, failure  to  record  an  assignment  does  not  obliterate  the  record 
of  the  mortgage,  and  so  long  as  the  mortgage  zeznazna  unsatiafied 
a  ptirchaser  or  subeequent  incumbrancer  of  the  property  oannot  be 
deemed  to  take  without  notice  thereof,  and  his  title  or  lien  is  there- 
fore subject  to  that  of  the  assignee.^*  Accordingly,  it  has  frequently 
be«i  held  that  where  the  record  owner  of  a  mortgage,  after  making 
an  assignment  tiiereof,  acquires  the  interest  of  the  mortgagor  in  the 
fffemises  and  lateor  oonveys  or  mortgages  in  fee  to  a  third  person, 
tiie  latter,  though  the  assignment  was  not  rerarded,  acquires  title 
subject  to  the  mortgage  i£  it  remains  undischeiged.  He  has  no  right 
to  rely  upon  the  i^kparent  merger  of  the  record  owner's  estate  with 
that  of  the  mortgagor.  Th^  mortgage  being  unsatisfied  of  record, 
he  should  have  ascertained  that  his  vendor  remained  the  actual  owner 
thereof.'*  So,  it  has  been  decided  that  a  purchaser  of  premises  against 
which  tiiere  is  an  unsotijfied  .Mortgage  of  record  oannot  be  a  bona 
fide  purchaser  thtfeof  as  against  a  person  holding  an  unrecorded 
assignment  of  the  mortgage,  where  he  had  not  made  any  inquiry 
respecting  tiie  mortgage,  nor  required  it  or  the  note  to  which  it  was 
given  to  secure  to  be  produced,  thou^  the  person  of  whom  he  pmv 
diased  had  a  conveyance  both  from  the  mortgagor  and  the  mort- 
gagee." However,  a  contrary  rule  has  b#n  applied  in  a  case  cor- 
responding in  practically  every  detail:  to  that  last  set  out,'*  and  tiie 
general  rule  has  been  enun(»ated  that  a  bona  fide  purchaser  relying 
upon  an  apparent  merger  of  the  estate  of  the  mortgagee  with  that 
of  the  mortgagor  on  a  conveyance  to  the  former  should  be  protected 
though  by  reason  of  a  prior  unr^orded  assignment,  no  merger  took 
place."  It  has  been  held  under  statute^  provisions  that  if  a  note 
and  mortgage  have  been  given  without  conuderation,  the  mortgage 
put  upon  record,  and  the  note  and  mortgage  assigned,  without  any 
record  of  the  assignment  being  made,  but  the  property  is  afterward 
reconveyed  to  the  mortgagor,  and  the  deed  recorded,  thus  apparently 
reinvesting  the  mortgagor  with  the  unencumbered  title  to  the  property,, 
the  lien  of  a  third  person  who  makes  a  loan,  ai^d  takes  a  mortgage 
upon  the  property,  there  being  no  assignment  of  the  first  mortgage 

16.  Notes:  14  Am.  Dee.  513;  5  292;  15  LJl.A.(N.S.)  1033  et  seq.i 

Ann.  CaB.  342.  L.R.A1915F  556  ;  6  Ana.  Cat.  341» 

16.  Leonard    v.    Leonia    Heights  342. 
Lamd  Co.,  81  N.  J.  Eq.  489,  87  Atl.     And  see  infra,  par.  279  et  seq. 
645,  Ann.  Cas.  1914C  749;  Purdy  v.      17.  Cnrti8  v.  Moore,  152  N.  Y.  159, 

Huntington,  42  N.  Y.  334, 1  Am.  Rep.  4fl  N.  E.  168,  57  A.  S.  R.  506. 
53^;  Curtis  v.  Moore,  152  N.  Y.  159,      18.  Jenks  v.  Shaw,  99  la.  604,  t»» 

46  N.  E.  168,  57  A.  S.  R.  506;  Pratt  N.  W.  900,  61  A.  S.  R.  256. 

Bennington  Bank,  10  Vt.  293,  33     19.  Notes:  15  L.R.A.(N.S.)  1028, 

am.  Dec.  201.  1031;  5  Aim.  Cas.  341.  - 

Notes:  14  Am.  Dee.  613;  6  L.B.A. 
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on  ree(»d  at  tiie  Ume,  u  sapecrior  to  the  lien  of  fcte  purchaser  6f  the 
note.»" 

133.  Discharge  of  Record  by  Record  Owner  of  Mortgage.-»It  may 

be  stated  as  a  general  rule  that  wh«:e  the  recording  statute  expressly 
or  impliedly  requires  the  recording  of  assignments  of  mortgages,  it 
is  the  duty  of  the  assignee  to  record  his  assignment  in  order  to  charge 
subsequent  purchasers  or  inoumbranceis  of  the  property  affected  with 
notice  thereof,  and  where  the  assignment  is  not  recorded,  a  sulwequent 
incumbrancer  or  purchaser  of  the  property  affected  thereby,  acting 
in  good  faith  and  paying  a  valuable  consideration  in  reliance  upon 
a  discharge  of  the  assigned  mortgage  by  the  record  holder  thereof, 
win  be  protected  as  against  the  asBignee.*  There  is  not  m  entire 
uniformity  of  opinion  among  the  courts,  howerw,  as  to  the  necessity 
of  recording  assignments  where  an  unrecorded  asngnment  is  not 
expressly  made  void  as  to  subsequent  purchaseis  and  inoumbranoers, 
but  a  mere  provisicm  for  recording  is  made.  Some  courts  hold  that 
in  such  cases  recording  is  not  neoesaary,'  but  the  weight  of  autiiority 
is  to  the  effect  that  recording  of  the  assignment  ia  impliedly  required 
and  is  necessary  to  protect  the  assignee  against  subsequent  incum- 
brancers or  purchasers  wheth^  the  ohligatibn  secured  is  negotiable 
or  non-n^otiable.*  A  mc^gagee  in  wrongfully  discharging  of  record 
a  mortgage  that  he  has  Assigned  can  gain  no  advantage  for  him- 
sell  or  f(Mr  one  for  whom  be  .was  agent  in  making  the  discharge. 
Subsequent  mortgagee  in  liis  hands  or  the  hands  of  his  principal 
are  subject  to  the  lien  of  the  assignee's  mortgage.*  Furthermore,  a 
purchaser  of  mortgaged  premises  with  notice  that  the  note  secured 
by  tiie  mortgage  was  unpaidf  and.th^t  the  mortgage  had  been  satisfied 

W.  Merrill  v.  Hurley,  6  8.  D.  692,  3.  Williama  v.  Jackson,  107  U.  S. 

«a  N.  W.  958,  55  A.  S.  R.  859.  478,  2  S.  Ct.  814,  27  U.  S.  (L.  ed.) 

1.  Hnitink  v.  Thompson,  96  Minn.  629;  Ccmneetient  Hut  L.  Im.  Co.  v. 

382, 104  N.  W.  237,  Ul  A.  S.  R.  476,  Talbot,  113  Ind.  373,  14  N.  K.  586, 

6  Ann.  Cas.  338  and  note:  Cnm  v.  3  A.  S.  R.  655;  Indiana  Bank  v. 

CotreU,  48  Keb.  646,  67  N.  W.  462,  Anderson,  14  la.  544,  83  Am.  Dec. 

58  A.  S.  R.  714;  Swarthent  r.  Curtis,  390  and  note;  Taiuioe  v.  Bergen, 

5  N.  T.  301,  56  Am.  Dee.  846;  Rob-  18  Za.  555,  86  Abl  Dee.  531;  Swaaey 

erts  v.  Halstead,  9  Pa.  SL  32,  49  Am.  y.  Emerson,  168  Mass.  118,  46  N.  G. 

Dec  541:  friend  t.  Tahr,  126  Wis.  426,  60  A.  S.  R.  368;  Gram  t.  CotreH, 

291,  104  N.  W.  997,  UO  A.  S.  R.  924^  48  Neb.  646,  67  N.  W.  452,  58  A.  S. 

1  Ii.RA.(K.S.)  891;  Baots  t.  Adams,  B.  714;  Friend      Ward,  126  Wis. 

.131  Wis.  15%  111  N.  W.  69, 120  A.  S.  391,  104  N.  W.  997,  110  A.  8.  R. 

B.  1030;  City  Bank  T.  Plank,  141  Wis.  924,  1  L.R.A.(N.S.)   891;  Marling 

653, 124  N.  W.  1000,  135  A.  S.  R.  62,  t.  Nommensen,  127  Wis.  363,  lol 

18  Ann.  Caa.  860.  N.  W.  844,  115  A.  S.  R.  1017.  7 

Note:  L.B.A.l!a5V*  554.  Ann.  Caa.  364,  6  L.R.A.(K.S.)  412. 

8.  Korthrro    Reeoe,  68  Fla.  461, 67  Notes:  16  L.R.A.(N.S.)  1026,  1027, 

So.  136,  B.R.A.1915F  554  and  note;  1081:  6  Ann.  Cas.  341;  Ann.  Caa. 

FiBcher  v.  Woodruff,  25  Wash.  67.  64  1014C  763,  754. 

Pac.  923.  87  A.  S.  B.  742;  15  L.R.A.  4.  Parker  v.  Randolph,  6  S.  D.  549, 


(N.S.)  1032. 
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by  the  mortgagee  wiihout  tlie  knowledge  of  the  hoMer  of  the  note, 
takea  subject  to  th«  mortgage.*  Of  course,  if  aa  assigDment  of  a 
mortgage  is  not  a  recordable  insirument  under  the  lecordiag  statutes 
and  itfi  record  would  not  serve  as  noticei  an  assignee  of  a  mortgage 
cannot  be  prejudiced  by  failure  to  place  his  aasignment  on  record 
even  though  a  third  person  purchases  or  lends  money  on  the  pn^- 
erty  in  reUance  of  a  discharge  of  record  made  by  the  mtn^gee. 
In  such  a  case  there  is  no  duty  to  register  the  assignment.* 

134.  Satlsfactien  Accraipai^yiag  Conveyaiice;  Feredoture  by  Rec- 
ord 0#aer« — In  jurisdictions  wherein  an  assignment  of  a  mortgage 
is  a  recOTdable  instrument,  the  rule  obtains  generally,  in  analogy  to- 
the  doctrine  enunciated  in  the  preceding  para^aph,  that  where  an 
assignee  of  a  mortgage  fails  to  record  his  assignment,  his  rights  aie 
subject  to  those  of  a  subsequent  bona  fide  purchaser  or  incumbrancer 
who  reoeiTes  with  his  conveyance  a  satisfaction  of  the  mortgage  by 
the  record  owner  thereof.'  The  fact  that  the  deed  to  the  purchaser 
excepts  the  mortgage  from  the  covenant  against  incumbrances  dotf 
not  put  him  in  the  position  of  a  debtor  paying  the  mortgage  debt* 
Nor  does  the  circumstance  that  he  pays  over  to  the  supposed  owner 
of  the  mortj^age  the  mon^  to  satisfy  it  make  him  a  payor  of  the 
debt,  as  distinguished  from  a  purchaser  of  the  land,  within  the  rule 
that  a  debtor  whose  debt  is  evidenced  by  a  negotiable  note,  though 
secured  by  a  recorded  mortgage,  has  no  right  to  rely  on  the  records  in 
paying  the  debt  to  others  than  the  real  creditor,  his  authorized  agent, 
or  one  in  actual  possessicm  of  the  note.*  However,  the  courts  have 
in  scHue  instances  refused  to  extend  the  doctrine  that  the  assignee 
of  a  mortgage,  whose  assignment  is  unrecorded,  cannot  take  priority 
over  a  subsequent  bona  fide  purchaser  or  incumbrancer  who  relies 
upon  a  recorded  discharge  of  the  mortgage  by  the  mortgagee,  to  a 
ease  where  the  purchaser  took  a  discharge  from  the  mortgagee  with 
his  conveyance,  the  mortga^  remaining  unsatisfied  of  record.^*  And 
certainly  where  an  aasignment  of  a  mortgage  is  not  a  recordable  instru- 
ment, the  rights  of  an  assignee  are  paramount  to  those  of  a  subse- 
quent purchaser  or  inoumbrancer  relying  on  a  discharge  by  'the 

6.  Roberts  v.  Halitead,  9  Pa.  St  Note:  L.R.A.1915E  554. 

32,  49  Am.  Dec.  541.  And  see  infra,  par.  201  et  seq. 

6.  Notes:  15  L.R.A.(N.Si)  1029,  8.  Marling  t.  Jones,  138  Wis.  82, 
1032,  1033;  L.E.A.1915E  565.  119  N.  W.  931, 131  A.  B.  R.  996. 

7.  Vann  v.  Marbory,  100  Ala.  438,  9.  Vann  v.  Marfanry,  100  Ala.  438, 
14  So.  273,  46  A.  S.  R.  70,  23  L.R.A.  14  So.  273,  46  A.  S.  E.  70,  23  UR.A. 
325:  Henniges  v.  Paaslike,  9  N.  D.  325>  City  Bank  v.  Hank,  141  Wia. 
489,  84  N.  W.  350,  81  A.  8.  R.  688;  663,  124  N.  W.  1000,  18  Ann.  Caa. 
Ifarliog  T.  Nommflnsen,  127  Wis.  809,  136  A.  8.  R.  62.  As  to  nd« 
363,  106  M.  W.  844,  IIS  A-  S.  R.  alluded  to,  see  rapra,  par.  129. 

1017,  7  Ann.  Cas.  364»  fi  LJLA.(K.S.)      10.  Note:  16  Ii.R.A(N.S.)  1033. 
iO. 
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mortgagee  aocompaaying  Ms  conveyance  even  though  the  assignment 
has  not  been  recorded.^*  If  the  assignee  of  a  mortgage  fails  to  record 
his  aaaignment  and  the  mortgagee  proceeds  to  foreclose  the  mortgage, 
a  purchaser  at  the  sale  takes  free  of  the  mortgage;  and  if  a  subse- 
qu^t  grantee  of  the  mortgagor  redeems  within  the  statutory  time, 
vitibout  notice  of  the  assignment,  but  in  good  faith,  relying  upon 
the  record  and  the  right  of  the  mortgagee  to  fwecloBe,  the  redemp- 
tioner  takes  title  free  from  the  lien  of  the  mortgage;  and  one  who,  ' 
under  the  same  conditions,  furnished  money  to  make  the  redemption, 
secured  by  another  mortgage  on  the  same  premises,  takes  his  mortgage 
free  of  the  first  mortgage  lien.^* 

135.  Effect  of  Record.^>enerally  speaking,  the  record  of  an 
assignment  of  a  mortgage  in  compliance  with  the  recording  laws  is 
notice  to  all  the  world,^*  with  the  exception,  in  some  jurisdictions, 
of  the  mcnrtgagorA*  Accordingly,  it  protects  the'assignee  against  any 
subsequent  acts  of  the  mortgagee  affecting  the  mortgage,  such  as  a 
subsequent  assignment  of  the  mortgage,'*  or  a  subsequent  and  unau- 
thoriwd  discharge  or  relettse  of  the  mortgage,*'  so  the  recording  of 
the  assignment  by  the  assignee  in  the  manner  prescribed  protects 
Jiim  from  being  bound  by  an  instrument  extending  the  time  of  the 
payment,  which  though  executed  before  the  assignment-  was  not 
recorded  previously.**  Statutes  providing  that  the  recording  of 
assignments  shall  not  be  notice  are  limited  in  their  application  to 
the  persons  specified  in  them.  Their  protection  cannot  be  extended 
to  others.**  So,  a  statute  providing  that  "the  recording  of  the  assign- 
ment of  a  mortgage  shall  not,  in  itself,  be  deemed  notice  of  such 
assignment  to  the  mortgagor,  his  heirs  or  personal  representatives, 
so  as  to  invalidate  any  payment  made  by  them,  or  eitiier  of  them, 
to  tiie  mortgagee,"  applies  only  to  the  parties  therein  named,  and 
not  to  a  second  mortgagee  or  his  assignee.*"  Of  course,  the  record- 
ing of  an  assignment  of  a  mortgage  is  not  notice  where  there  is  no 
law  authorizing  the  recording.* 

11.  Demnth  v.  Old  Town  Bank,  85  Cas.  1914C  754. 

Md.         37  Aa  266,  60  A.  S.  B.  17.  CorniBh    v.    Woolverton,  32 

322.  Mont.  456,  SI  Pae.  4,  108  A.  S.  B. 

12.  See  infra,  par.  440.  698. 

13.  MerriU  v.  Luce,  6  S.  D.  364,  61  N6te:  A  Ann.  Cas.  342. 

N.  W.  43,  55 'a.  S.  B.  844;  Barrj' V.  18.  Note:  5  Ann.  Cas.  342. 

Stover,  20  S.  D.  459,  107  N.  W.  672,  19.  Robbiiis  v.  Larson,  60  Minn. 

129  A.  S.  B.  941.  436,  72  N.  W.  456,  65  A.  S.  B.  572. 

14.  Cornish    v.    Wo^verton,    32  Note:  6  Ana.  Cas.  343. 
Mont.  456,  81  Pse.  4,  108  A.  S.  B.  20.  Bobbins  v.  Larson,  69  Minn. 


698. 


Note:  6  L.B^  292. 
16.  See  snpra,  par.  128. 
16.  Notes:  5  Ann.  Cas.  342;  Ann. 


436,  72  N.  W.  466,  66  A.  S.  B.  672: 
1.  Notes:   15   L.BA.(N.S.)  103^ 
1033  ;  5  Ann.  Gas.  33Bk  ^ 
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136.  Right  of  Disposition. — It  is  axiomatic  that  a  mortgagor,  until 
be  haa  been  divested  of  his  interest  in  the  property  mortgaged  by 
foreclosure  and  sale,  generally  has  a  substantial  estate  in  the  prop- 
erty, whether  it  be  termed  a  right  of  redemption,  an  equity  of  redemp- 
tion, or  a  full  legal  title,  which  he  can  dispose  of  subject  to  the 
inortgage.'  However,  where  the  obligation  is  personal  in  its  nature, 
as  where  the  mortgage  is  conditioned  for  the  support  of  the  parents 
of  the  mortgagor  by  him.  his  heirs,  and  executors  or  administrators, 
the  mortgagor  cannot  transfer  the  property  and  his  attendant  respon- 
sibilities without  the  consent  of  the  mortgagees.'  It  has  been  held 
that  a  mortgage  or  trust  deed  which  reserves  to  the  mortgagor  the 
right  .to  sell  or  exchange  the  property  covered  by  the  conveyance 
when  deemed  expedient  is  not  vitiated  by  the  reservation,  since  this 
poww  does  not  involve  the  power  to  convey,  which  is  alone  in  the 
trastee,  and  a  complete  conveyance  can  be  made  only  by  the  trustee 
and  for  the  purposes  of  the  trust.^ 

137.  Continuance  of  Mortgage  Lien;  Dedication  of  Property  to 
Public  Use. — ^The  proposition  is  fundamental  that  a  mortgagor  haa 
no  power  or  authority,  in  the  absence  of  an  express  delegation  or 
reservation  thereof,  to  affect  or  impair  the  lien  of  a  mortgage  by  a 
contract  relating  to,  or  a  sale  of,  the  mortgaged  property.*  If  he 
attempts  a  sale  or  conveyance,  his  grantee,  if  with  notice,  takes  sub- 
ject to  the  mortgage  *  and  the  covenants  therein  ^  which  may  be 
enforced  against  the  land  in  the  same  manner  and  to  the  same  extent 
as  if  the  assignment  had  not  been  made.  So,  a  purchaser  having 
notice  of  a  mortgage  on  the  land  purchased  takee  subject  thereto, 
notvitfastanding  a  mistake  in  the  mortgage,  by  reason  of  which  the 

2.  Hntdiiiis  v.  King,  1  Wall.  53, 17  6.  Whittington  v.  Flint,  43  Ark. 
V.  S.  (L.  ed.)  544;  Whittingtoa  t.  504,  51  Am,  R«p.  572;  Stephens  v. 
Flint.  43  Ark.  504,  51  Am.  Rep.  572;  Clay,  17  Colo,  m,  30  Pac.  43,  31 
HcHillan  t.  Richards,  9  Cal.  365,  A.  S.  R.  328;  Willis  v.  Henderson,  4 
70  Am.  Dec.  655;  WaHhington  F.  Seam.  (HI.)  13,  38  Am.  Dec.  120; 
Ins.  Co.  V.  Kelly,  32  Md.  421,  3  Am.  Fitzgerald  v.  Flanagan,  155  la.  217, 
Bep.  149;  Caabozne  r.  Soarfe,  1  4^  135  N.  W.  738,  Ann.  Cas.  1914C 
603,  18  Eng.  Rul  Cas.  369  and  note.  1104;  Scfaooley  v.  Romain,  31  Md. 

Note:  8  L.R.A.  315.  574,  100  Am.  Dec.  87;  El&pworth 

3.  Eastman  v.  Batehelder,  36  N.  H.  v.  Dressier,  13  N.  J.  Eq.  62,  78  Am. 


4.  In  re  New  Memphis  Oaslight  Co.  22,  73  Am.  Dec.  221 ;  Thomely  v. 
Cases,  105  Tenn.  268,  60  8.  W.  206,  Andrews.  40  Wash.  580,  82  Pac.  899, 
flO  A.  S.  a  880.  Ill  A.  8.  R.  983, 1  L.R.A.(N.S.)  1036.'. 

5.  Woodward  v.  Jewell,  140  U.  S.     Note:  5  LJI.A.  281. 
247,  U  S.  Gt  784,  85  U.  S.  (L.  ed.)      7.  Scfaoole;  v.  Romain,  31  Md.  67V 


141,  72  Am.  Dec.  295  and  note. 


Dec.  69;  McCown  v.  Sehrin^f,  21' Tex. 


478. 


100  Am.  Dec  87. 
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land  is  not  correctiy  described.*  Furthermore  if  a  mortgagor  sellst 
part  of  the  laud  covered  by  a  mortgage  duly  recorded,  and  transfers 
the  notes  of  the  vendee  for  the  purchase  money  to  the  mortgage  cred- 
itor, to  be  applied  to  the  reduction  of  the  mortgage  debt,  the  pay- 
ment of  such  notes  by  the  vendee  does  not  release  tihe  land  thus  sold 
from  tiie  mortgage,  unless  it  was  so  agreed  between  the  vendee  and 
the  parties  to  the  mortgage.'  And  a  mortgagee  who  sues  the  mort- 
gagor's grantee  for  a  portion  of  the  mortgage  debt,  which  he  has 
assumed  to  pay,  does  not  thereby  adopt  the  covenants  of  warranty 
in  the  mortgagor's  deed,  except  as  against  the  ^art  of  the  indebted- 
ness assumed  and  sued  for,  so  as  to  prevent  foreclosure  of  the  mortgage 
against  the  purchaser  for  the  balance  of  the  debt.'**  A  mortgagor 
cannot  dedicate  to  public  user  the  mortgaged  premises,  or  a  portion 
thereof,  without  the  consent  of  the  mortgagee.  No  action  by  the 
state  or  public  can  enlarge  his  power  in  this  respect.'*  Where  the 
owner  of  an  undivided  half  of  a  tract  of  land  mortgages  his  interest 
therein,  and  subsequently,  with  his  cotenant,  conveys  the  whole  tract 
to  a  third  person,  who  assumes  the  payment  of  the  mortgage,  such 
assumption  does  not  extend  the  mortgage  to  the  whole  of  the  tract, 
nor  does  it  amount  to  an  undertaking  by  the  grantee  to  assume  the 
debt  as  a  portion  of  the-purchase  money,  so  as  to  give  the  vendors  » 
lien  on  the  whole  premises  for  the  amount  unpaid.'' 

138.  Stipolatioii  Permitting  Sale. — ^While  the  general  rule  is  that 
a  purchaser  or  lessee  of  mortgaged  property  takes  subject  to  the  mortr 
gage,  yet,  where  the  mortgage  in  express  terms  or  by  dear  implica- 
tion authorizes  the  mortgagor  to  make  such  sales  or  leases  for  the 
boaefit  of  the  mortgagee,  a  sale  or  lease  made  in  pursuance  of  that 
authority  is  binding  on  the  mortgagee  and  those  elaimitig  under 
him,'*  irrespective  of  whether  the  purchaser  had  notice  of  the  mort- 
^ge^'*  Accordingly,  where  it  is  stipulated  that  tiie  mort^igor  "shall 
have  full  right  and  permisson  to  sell  the  property  named  in  said 
•  deeds,  and  make  titles  thereto,  the  proceeds  to  go  to  ihe  credit  of 
the"  mortgagee,  a  purchaser  from  the  mortgagor  acquires  title  free-, 
from  the  lien  of  the  mortgage;  and  no  obligation  rests  on  him  to- 
see  that  the  proceeds  of  the  property  an  in  fact  appropriated  aoooxjd- 
ing  to  the  terms  of  the  stipulation.'*  But  the  terms  of  the  provisions 

8.  Willis  V.  HendersoD,  4  Scam,  It.  Sammona  v.  Kearney  Power. 
(HI.)  13,  38  Am.  Dec  120.  etc..  Co.,  77  Neb.  580,  110  N.  W.  308, 

9.  Note:  78  Am.  Dec.  76.  8  L.R.A.(N.8.)  404  and  note.  And 

10.  Knapp  V.  Connecticut  Hnt.  U  see  snpra,  par.  97. 

Job.  Co.,  85  Fed.  329,  56  U.  S.  App.  14.  Note:  8  L.R.A.(N.S.)   404  et 

452,  29  C.  C.  A.  171,  40  L.R.A.  861.  Boq. 

11.  See  De^ioatioh,  vol.  8,  p.  15.  Woodward  v.  Jewell,  140  U.  S- 
886.  247,  U  S.  Ct  784,  35  U.  8.  (L.  ed.) 

12.  Abell  V.  Coons,  7  Cal.  105,  68  478. 

AtD.  Dec.  229.  Note:  8  LJt.A.(N.S.)  405. 
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permitting  the  mortgagor  to  effect  the  sale  must  be  strictiy  complied 
with  by  him.'*  So,  a  power  to  sril  does  not  uphold  an  exchange; 
and  if  the  mortgagor  effeotB  an  exchange  with  a  third  person,  tiie 
latter  takes  subject  to  the  mortgagft  mva  though  a  sale  free  there- 
from waa  authorized.^'' 

139*  Mtrgar;  AisertioB  «f  Panunoont  Title. — grantee  of  mort- 
gi^ed  pnmisea  who  has  assumed  the  payment  of  the  mortgage  and 
hereby  made  the  mcnigage  debt  hie  own  oannot  take  ah  assignment 
of  the  mortgage  and  hold  it  as  an.  independent  title,  but  it  is  thereupon 
merged  and  discharged.  So  if  a  senior  mortga^  purchases  the  mort- 
gaged premises,  and  assumes  the  payment  of  the  junior  mortgage,  the 
amount  of  whioh  is  deducted  from  the  priee  of  the  land,  the  senior 
mortgage  is  merged  and  diaeharged,  and  the  junior  mortage  takes 
precedence.^^  And  generally  a  grantee  assuming  payment  of  a  mortr 
gage  is  estopped  to  set  up  a  title  acquired  under  a  prior  mortgage,^* 
&ou^  a  contrary  rule  would  seem  to  obtain  where  Uie  land  is  merely 
conveyed  subject  to  the  mortgage.**  But  the  mort^ige  assumed, 
while  it  takes  effect  as  a  lien  on  the  land  conveyed,  certainly  attaches 
only  to  the  estate  therein  which  the  grantor  purports  to  convey.  So, 
a  grantee  in  a  quitclaim  deed  who  assumes  a  mortgage  on  the  land 
as  part  dt  the  purchase  price  may  purchase  and  enforce  a  prior  mort- 
gage of  which  both  he  and  his  grantor  were  ignorant  at  the  time  of 
the  execution  of  the  quitclaim  deed.'  On  the  same  principle  a  grantee 
of,  premises,  assuming  a  mortgage  thereon,  may  pni^ase  a  title 
paramount  without  its  inuring  to  ihe  benefit  of  ^e  mortgagee.* 

140.  Denial  of  Validity  of  Mortgage  by  Grantee;  Set-off. — ^A 
grantee  of  mortgaged  premises  who  has  not  assumed  the  mortgage, 
and  has  purchased  without  any  deduction  from  the  price  on  account 
thereof,  may  oppose  the  same  defuses  to  the  mortgage  that  the  mort- 
gagor might.*  However,  if  he  assumes  or  purchases  subject  to  the 
mortgage,  he  is,  broadly  speaking,  estopped  to  deny  ita  validity  on 
any  grounds  whatsoever,^  this  exception  to  the  general  proposition  that 
a  purchaser  of  mortgaged  property  succeeds  to  the  righte  of  the  mort- 
gagor being  based  m  the  ground  that  having  deducted  the  amount 

16.  Note:  8  L.B.A.(N.S.)  404.  4.  Patterson  v.  De  la  Ronde,  8 

17.  Woodward  v.  Jewell,  140  U.  S.  Wall.  292,  19  U.  S.  (U  •A.)  415;  Key 
247,  11  S.  Ct  784,  35  U.  8.  (L.  ed.)  West  Wharf,  etc.,  Co.  v.  Porter,  63 
478.  Fla.   448,  58   So.   559,  Ann.  Gas. 

Note:  8  L.R.A.(N.S.)  405.  1914A  173  and  note;  Biri:e  v.  Ab- 

18.  Note:  78  Am.  Dea  74^  89.  See  bott,  103  Ind.  1,  1  N.  E.  486,  53  Am. 


1.  O»oa«ioagh  V.  Labrie,  206  Mass.  88,  30  Am.  Bap.  268. 
009,  92  N.  £.  807,  138  A.  S.  B.  411.       Notes:  49  Am.  Deo.  887;  78  Am. 
S.  Note:  8  URA..  316.  Dee.  87;  16  A.  8.  B.  614. 

S.  Note:  78  An.  Dee.  87. 

aaLYoLXIZ.— 24.  899 


infra,  par.  295  et  seq. 


19.  Note:  8  315. 
90.  Note:  85  Am.  Dee.  734. 


Rep.  474)  SIdnner  v.  RernudE,  10 
Neb.  323,  6  N.  W.  369,  36  Am.  Bep. 
479;  ParkSnaon  v.  Sherman,  74  N.  Y, 
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of  the  mortgage  from  the  purchase  price  it  would  be  inequitable  for 
the  purcba^  to  retain  that  amount.'  Acoordinglyj  the  purchaBw 
cannot  set  up  usury  as  a  defense.*  He  may  not  allege  a  misdescrip- 
tion of  the  property  in  the  mortgage^  or  a  subsequent  alteration  of 
the  tract  conveyed ; '  nor  can  he  depend  on  the  ground  of  failure 
or  want  of  consideration  for  the  mortgage  '  though  there  is  authority 
to  the  a}ntrary.*  Likewise  he  cannot  dispute  the  l^aUty  of  the 
execution  of  the  mortgage,^*  though  there  are  cases  proceeding  on 
an  opposite  theory.*'  Where  the  grantee  of  mortgaged  premises 
would  be  estopped  from  denying  the  validity  of  the  mortgage,  tiUuM 
who  succeed  to  his  title  are  likewise  estopped.^'  But  it  has  been 
held  that  the  rule  that  the  grantee  is  estopped  applies  only  where 
the  mortgage  assumed  is  described  in  the  deed  of  conveyance,  and 
the  agreement  of  assumption  is  made  in  the  nature  of  a  contract 
and  for  a  valuable  consideration,  and  that  therefore  the  purchaser's 
assumption  of  all  mortgages  and  other  liens  against  the  property  does 
not  estop  him  from  defending  against  a  void  mortgage,  because  the 
agreement  may  be  understood  to  refer  to  valid  liens.**  A  purchaser 
of  property  subject  to  a  mortgage  with  notice  thereof  is  estopped  to 
deny  tiie  validity  of  the  mortgage,  having  withheld  from  the  purchase 
price  the  amount  of  the  debt  secured.*^  But  certainly  a  grantee  of 
land  JB  not  obliged  to  pay  a  mortage  thereon  which  constituted  no 
part  of  the  consideration  for  the  purchase,  and  was  not  made  in  good 
faith  for  a  bona  fide  indebtedness^  although  he  took  a  deed  expressed 
to  be  subject  to  incumbrances.**  Generally,  on  foreclosure  equities 
in  favor  oi  the  purchaser  of  mortgaged  premises  against  his  vendor 
cannot  be  asserted  to  reduce  the  mortgage  debt.** 

141.  Execution  Sale  of  Mortigaged  Property. — ^It  may  be  accepted 
aa  settled  that  the  interest  of  the  mortgagor  of  real  estate  can  be  sold 
under  execution,*'  and  no  one  can  doubt  that  the  mortgagee,  if  he 

B.  Note:  Ann.  Cas,  1914A.  185.  13.  Pardy  v.  Coar,  109  N.  Y.  448, 

6.  See  supra,  par.  73.  17  N.  E.  352,  4  A.  S.  R.  491. 

7.  Note:  Ann.  Cas.  1914A  187.  Note:  Ann.  Cas.  1914A  187,  188. 

8.  Key  West  Wharf,  etc.,  Co.  v.  14.  Johnston  v.  Crawley,  25  Ga. 
Porter,  63  Pla.  448,  58  So.  599,  Ann.  316,  71  Am,  Doc  173;  Rigg  v.  Cook, 
Cas.  1914A  173  and  note;  Parkinson  4  Oilman  (HI.)  336,  46  Am.  Dec. 
V.  Sherman,  74  N.  Y.  88,  30  Am.  Rep.  462. 

20a.  Note:  49  Am.  Dee.  387. 

Kotea:  49  Am.  Dec  387  ;  78  Am.      16.  Robinson  Bank  v.  Miller,  153 

Dee.  87.  HI.  244,  38  N.  E.  1078,  46  A.  S.  R. 

9.  Note:  Ann.  Cas.  1914A  187.  883,  27  L.R.A.  449. 

10.  Notes:  49  Am.  Dec.  387;  78  16.  See  infra,  par.  346  et  Mq. 
Am.  Dec.  87;  Ann.  Cas.  1914A  187.  17.  Fanderson  t.  Brown,  1  Day 

11.  Note:  49  Am.  Dec.  387.  (Conn.)  93,  2  Am.  Dee.  53;  King  v. 

12.  key  West  Wharf,  etc.,  Co.  v.  Cushman,  41  HI.  31,  80  Am.  Dee. 
Porter,  63  Fla.  448,  58  So.  569,  Ana.  366;  Jnlian  v.  Beal,  26  Ind.  220,  89 
Caa.  1914A  173.  Am.  Dee.  460;  Phyfo  t.  Riley,  -U 
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holds  a  demand  against  the  mortgagor  independent  of  the  mortgage, 
has  the  atune  ri^t  that  other  creditors  have  to  secure  it  by  the  attach- 
ment and  sale  of  the  interest**  FurthOTmore  many  authorities  sup- 
port the  proposition  that  a  mortgagee  can  sell  the  equity  of  redemption 
in  the  mortgaged  premises  under  an  execution  issued  upon  a  judgment 
at  law  for  tiie  recovery  of  the  mortgage  debt.'*  The  cases  are  not 
uniform,  however,  on  that  point;  and  in  many  jurisdictions  a  directly 
opposite  doctrine  has  been  adopted.**  But  Uie  courts  in  some  of 
those  jurisdictions  seem  not  inclined  to  extend  the  rule  there  adopted 
and  will  allow  a  sale  under  execution  for  the  mortgage  debt  where 
peculiar  circumstances  exist,  rendering  that  course  tol^ble,  as  where 
the  debt  and  the  mortgage  are  in  different  hands,  the  debt  having 
been  transferred  without  an  assignment  of  the  mortgage,^  or  where 
only  one  of  several  notes  secured  by  a  mortgage  has  been  so  trans- 
ferred.* It  is  proper  to  observe  that  the  rule  denying  an  execution 
sale  of  the  mortgagor's  interest  for  the  mortgage  debt  seems  to  have 
derived  its  origin  from  the  strict  common  law  theory  that  under  a 
mortga^  the  mortgagee  ia  the  legal  owner,  emd  the  mortgagor  has 
no  estate  in  the  premises,  after  condition  broken,  but  only  an  equi- 
table right  to  redeem  them,  and  it  would  therefore  have  less  applica- 
bility under  that  view  of  the  law,  now  prevalent  in  many  states,  which 
regards  the  mortgagor  as  the  owner  of  the  mortgaged  land  tmd  treat? 
the  mortgage  as  a  mere  security  or  pledge,  a  lien  or  incumbrance 
on  the  land,  giving  the  creditor  no  actual  property  in  the  premises, 
but  merely  a  right  to  have  them  sold,  according  to  prescribed  forms, 
and  the  proceeds  applied  to  the  satiafactioa  of  the  debt  Though 
some  authorities  support  a  contrary  doctrine,  the  view  obtains  gen- 
erally that  when  sale  of  the  mortgagor's  interest  under  execution 
for  t^e  mortgage  debt  is  had,  the  mortgage  is  extinguished,  although 
the  mortgage  debt  is  not  entirely  paid.* 

LiainlUy  of  Parties  for  Discharge  of  Debt 

142.  Generally. — The  conveyance  by  a  mortgagor  of  the  mortgaged 
premises  does  not  exonerate  him  from  personal  liability  for  the  debt 
secured.  This  is  true,  although  his  grantee  personally  assumes  and 

Wend.  (N.  T.)  248,  30  Am.  Dae.  55;  476,  48  Am.  Dee,  105;  Atidns  v.  8aw- 

PerkinB  v.  Dibble,  10  Ohio  433,  36  yer,  I  Pick.  (Mass.)  351,  11  Am.  Dee. 

Am.  Dee.  97  ;  Baker  v.  Cleppor,  26  188  and  note. 

Tex.  629,  84  Am.  Dec.  591  and  note.  Note :  21  A.  8.  R.  246. 

18.  Atkins  v.  Sawyer,  1  Pick.  1.  Crane  v.  Hardi,  4  Piok.  (Mass.) 
(Mass.)  351,  11  Am.  Dee.  188.  .131,  16  Am.  Dee.  329. 

19.  Triram  v.  Hanfa,.54  N.  T.  599,  8.  Note:  11  Am.  Dec.  197. 

13  Am.  Rep.  623.  3.  See  infra,  par.  239.    And  see 

Note:  11  Am.  Dec.  195  et  seq.  infra,  par.  173,  a»  to  pnfchase  by  a 
SO.  Powell  V.   Williams,  14  Ala.  mortgagee  at  a  sale. 
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agrees  to  discharge  the  debt;  for  the  mortgagor  cannot,  by  any  con- 
tract between  himself  and  a  third  person,  relieve  himself  from  lia- 
bility or  otherwise  bind  the  mortgagee,*  though  the  latter  may  be 
precluded  from  asserting  a  pexsond  remedy  by  subsequently  placing 
himself  in  tl)e  position  of  the  mortgagor.*  It  foUom  that  a  mort- 
gagee's delay  in  enforcing  his  claim  or  his  omission  to  proceed  against 
the  vendee  of  the  mortgagor,  who  has  assumed  the  payment  of  the 
debt,  cannot  prejudiee  his  right  to  foreclose  his  mortgage  and  to 
obtain  judgment  against  the  mortgagor  for  the  deficiency.  So,  a 
mortgagee  is  under  no  obligation  to  present  any  claim  against  the 
estate  of  the  grantee  on  the  laiter's  death  and  remains  entitled  to 
foreclose  the  mortgage  and  to  &  personal  judgment  against  the  orig- 
inal mortgagor  for  any  deficiency  which  may  exist  after  .the  sale 
thereunder.'  But  while  in  any  event  a  mortgagor  remains  person- 
ally cha^eable  for  the  obligation  secured,  a  grantee  of  tibe  land  which 
is  subject  to  a  mortgage  assumes  no  personal  liability  for  the  bbliga- 
tdon  secured  by  the  mortgage  where  he  has  not  by  express  agreement 
undertaken  the  payrr^ent  them>f.'  He  is  liable  neither  legally  nor 
equitably  to  indemnify  his  grantor  against  the  mortgage,*  and  he 
cannot  be  compelled  to  pay  the  mortgage  debt  by  the  mortgagee  * 
Mere  payment  of  interest  by  the  grantee  does  not  in  itself  impose 
on  him  personal  liability  for  the  mortgage  debt.'*  Nor  is  the  rule 
generally  altered  by  the  circumstance  that  the  owner  conveys  sub- 
ject to  a  mortgage,  and  deducts  the  amount  thereof  from  the  con- 
sideration.*' And  a  po^onal  judgment  cannot  be  rendered  against  a 

4.  Nelson  v.  Brown,  140  Mo.  5S0,  Notes:  78  Am.  Dec.  7S;  47  Am. 

41  S.  W.  960,  62  A.  S.  R.  755;  Mer-  Rep.  474. 

riam  v.  Miles,  54  Neb.  666,  74  N.  W.  8.  Strong   v.    CoHverac,   6  Allen 

861,  69  A.  S.  R.  731:  Foe  v.  Dixon,  (Mass.)  557,  85  Am.  Dec.  732  and 

60  Ohio  St.  124,  54  N.  E.  86,  71  A.  Dote. 

S.  R.  713.  Note:  78  Am.  Dec.  73. 

Notes:  78  Am.  Dec  74;  26  Am.  9.  Metropolitan  Bank  v.  St.  LontB 

Rep.'  662;  5  UR^.  276,  280,  289;  Dispatch  Co.,  149  U  S.  436,  18  S. 

6  L.R.A.  611;  5  BritiBh  RnL  Cas.  633  Ct.  944,  37  U.  S.  (L.  ed.)  799;  Farm- 

et  seq.  ers'  Loan,  etc^  Co.  v,  F*nn '  Plate 


6.  Hull  T.  Hayward,  13  S.  D.-  291,  842,  46  U.  S.  (L.  ed.)  1234;  Stronff 
88  N.  W.  270,  79  A.  8.  R.  890.  v.  Converse,  8  Allen  (Mass.)  557,  85 

7.  Fiflke  v.  Tolman,  124  Mass.  254,  Am.  Dec.  732  and  note;  Adams  v. 
26  Am.  Rep.  659;  Heidahl  v.  Qeiser  Hudson  Goimty  Book,  10  J.  Eq. 
Mfg.  Co.,  112  Minn.  319,  127  N.  W.  635,  64  Am.  Dec.  469;  Klapworth  f. 
X050,  140  A.  S.  R.  493;  Adams  v.  DreBsler,  13  N.  J.  £q.  62,  78  Am.  Dee. 
Hudson  County  Baidc,  10  N.  J.  Eq.  69. 

636,  64  Am.  Dee,  469;  Belmont  10.  Metropolitan  Bank  v.  St.  Louis 

Coman,  22  N.  Y.  438,  78  Am.  Dec..  Dispatch  Co.,  149  U.  S.  436,  13  a 

213  and  note.    See  also  Robinson  CL  944,  37  U.  S.  (L.  ed.)  790. 

Bank  v.  Miller,  153  111.  244,  38  N.  E.  11.  See  infra,  par.  151. 
1078,  46  A.  k  B.  88%  27  LJi^. 
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subsequent  grantee  who  has  not  assumed  tile  pdyment  of  a  mortgage, 
although  in  a  foreclosure  suit  he  answers  that  he  is  ready  and  willing 
to  redeem,  and  to  bring  the  money  into  court.**  The  grantee  is 
indeed  interested  in  its  payment,  because  it  is  an  incumbcanoe  on  the 
land  of  which  he  is  the  owner;  but  he  has  entered  into  no  obligation, 
express  or  implied,  to  pay  it,  and  if  he  parts  with  lya  title  he  no 
longer  has  any  interest  in  its  payment** 

143.  Liability  of  .Grantee  to  Grantor  on  Asiumptien  of  ObligatioiL — 
Where  the  grantee  of  mortgaged  premises  assumes  and  agrees  to  pay 
the  mortgage,  he  becomes  at  least  as  to  Hie  mortgagor  the  principal 
debtor,  the  latter  occupying  the  positiMi  of  surety."  The  rule  is  the 
same  though  only  a  part  of  fihe  premises  are  conveyed  if  the  grantee 
assumes  the  entire  debt,**  the  omission  Of  the  deed  to  state  expres^y 
that  the  amount  of  the  mortgage  is  part  of  the  considefati(m  making 
no  difference  in  the  rights  of  the  parties,  and  the  grantee  is  not 
relieved  of  liability  by  conveying  the  estate  to  a  third  person,  evwi 
though  in  conveying  he  neglected  to  exact  a  promise  of  aasumptiOn 
from  his  grantee.**  Furthermore,  if  a  Tsndee  assumes  a  particular 
mortgage  the  failure  of  the  grantor  to  pay  off  other  incumbrances 
existing  gainst  the  land  does  not  relieve  the  vendee  from  liability 
to  pay  the  amount  of  the  mortgage  to  the-  mortgagee,  -  although  his 
deed  contained  a  covenant  of  general  warratoty.*'  It  k  to  be  noted 
that  a  grantee  who  assumes  his  grantor's  mortgage  as  part  of  the 
purchase  price  of  the  land  thereby  undertakes  to  discharge  the  mort- 
gage and  not  simply*  to  cancel  tiie  mortgage  debt  so  far  as  it  is  ft 
claim  agEunst  individiuds,  and  his  failure  to  do  so  will  render  him 
liable  to  at  least  nominal  damages.  Accordingly,  if  several  mortgages 
are  so  assumed  and  the  grantee  fails  to  pay  the  one  first  due  and' 
permits  it  to  be  foreclosed  and  the  property  sold  for  its  payment, 
he  will  be  liable  in.  damages  to  his  grantor  for  the  tatter's  loss  of 
security  against  liability  on  subsequent  mortgages  up  to  the  amoimt 
<rf  debts  secured      them,  even  though  they  are  not  yet  due.** 

la.  Note:  78  Am.  D«<!.  78.  60  phio  St.  124,  54  N.  B.'  86,  71  A. 

IS.  Fiske  v.   Toknto,  124  Mass.  S.  R.  713. 

254,  26  Am.  Rep.  659.  t  Notes:  97  Am.  Dee.  6S5;  26  Am. 

14.  Qeoi«e  v.   Andrews,  60   Md.  R«p.  662  ;  47  Am.  Rep.  474,  475  ;  5 

26,  45  Am.  Rep.  706;  Fiske  v.  To}^  LJS.A.  276;  8  L.B.A.  315,  317;  5 

nao,  124  Mass-  264,  26  Am.  R^.  Britisb  BuK-  Caa.  633. 

65fl  and  note;  Pratt  v.  Conway,  146  16.  Rossell  v.  Pistor,  7  N,  T.  171, 

SE«.  291,  49  S.  W.  IQ28,  71  A.  S.  R.  57.  Am-  Dec.  509. 

602:  Merriam  t.  Miles,  54  Neb.  566,  16.  Note:  78  Am.  Dec.  80  et  seq. 

74  N.  W.  861,  69  A.  S.  R.  731;  Kiap-  17.  Blood  v.  Crew  Leviek  Co.,  177 

worth  T.  Dreefller,  13  N,  J.  Eq.  62,  Pa.  St.  606,  36  Atl.  871,  55  A.  S.  R. 

78  Am.  De«.  69  aai  note;  Raeeell  v.  742. 

Piator,  7  N.  Y.  171,  57  Am.  Dec.  500  Ifl.  Rice  v.  Sanders,  152  Mass.  108, 

and  note;  Trotter  r.  Hogha,  12  N.  Y.  24  N,  E,  1079,  23  A.  S.  B.  804,  S 

74,  62  Am.  Dec.  137;  Poe  v.  Dixon,  L.B.A.  315. 
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144.  Remedies  ef  Grantor. — A.  grantor,  to  whom  a  promise  of 
assumption  has  been  made  by  his  grantee,  may  bring  suit  to  compel 
payment  by  the  latter  as  soon  as  the  debt  becomes  due ;  and  such 
right  is  not  affected  by  the  fact  ^at  his  grantee  is  able  to  respond 
in  damages,  the  court  taking  jurisdiction  to  avoid  circuity  of  actions.^ 
If  the  grantor  prefers,  he  may  take  an  assignment  of  the  mortgage  to 
himself  and  foreclose  or  sue  on  the  agreement  and  recover  the  amount 
paid  by  him  in  obtaining  the  mortgage,  not  exceeding  the  amount  due 
on  the  obligation  secured,^  though  U  he  discharges  the  mortgage  by 
giving  a  new  aeciurity,  he  is  damnified  to  the  whole  extent  of  the 
failure  by  the  grantee  to  discharge  the  mortgage.'  His  action,  how- 
ever, cannot  be  brought  on  the  recitals  in  the  deed.  He  must  resort 
to  an  action  on  the  implied  promise  of  indemnity,  his  cause  of  action 
accruing  at  the  time  he  pays  the  debt'  It  ia  important  to  note  that 
the  contract  of  assumption  is  an  agreement,  not  merely  of  indemnity^ 
but  to  pay  the  debt ;  and  it  is  not  necessary,  therefore,  as  in  the  case 
of  indemnifications,  that  the  grantor  show  that  he  has  been  to  some 
extent  damnified  by  the  grantee's  breach  of  agreement.  On  the  con- 
trary the  former  although  he  has  not  paid  the  debt,  or  any  part 
thereof,  may  recover  the  unpaid  amount  of  the  debt  when  it  becomes 
due  and  payable,*  the  fact  that  the  latter  is  in  danger  of  having  the 
mortgage  enforced  against  the  property  affording  no  defense  to  him.^ 
Of  course  the  grantee  may  perform  bis  agreement  and  pay  the  debt 
at  any  time  before  final  Judgment,  and  the  damages  then  to  be  recov- 
ered will  be  nominal  only.'  And  when  the  suit  to  enforce  the  assump- 
tion is  in  equity,  and  not  at  law,  payment  of  the  amount  of  the 
mortgage  debt  will  not  be  enforced  against  the  purchaser  until  the 
grantor  has  paid  the  mortgage;  or  if  a  decree  is  made  without  such 
payment,  it  will  be  that  so  much  as  is  necessary  to  pay  the  mortgage 
be  retained  and  paid  directly  to  the  mortgagee.' 

145.  Liability  to  Mortgagee  of  Grantee  Assuming  Mortgage. — 
Though  there  is  authority  to  the  coQtrary,*  the  decisions  hold  almost 

19.  Abell  T.  Coons,  7  Cal.  lOS,  68  4.  Furnas  v.  Dnrgin,  119  Mass. 

Am.  Dee.  229.  500,  20  Am.  Rep.  341;  Blood  Crew 

Note:  6  L.R.A.  278.  Leviek  Co.,  177  Pa.  St.  606,  36  Atl. 

80.  New  Jersey  v.  ToweU,  80  N.  J.  BH,  65  A.  S.  R.  742. 

Eq.  233,  82  AtL  861,  Ann.  Cas.  1914A  Notes:  78  Am.  Dee.  80;  47  Am. 

710,  39  L.R.A.(K.S.)  350.  Rep.  473. 

1.  BoUes  V.  Beadb,  22  N.  J.  L.  680,  6.  Loeke  t.  Homer,  131  Haas. 
53  Am.  Dee.  263;  Kearney  v.  Tanner,  41  Am.  Rep.  199. 

17  Serg.  ft  B.  (Pa.)  94,  17  Am.  Dae.  6.  See  also  Locke  v.  Homer,  131 

648.  Mass.  93,  41  Am.  R«p.  100. 

Note:  78  Am.  Dee.  79,  81.  Note:  78  Am.  Dec.  81. 

2.  BoUes  V.  Beach,  22  N.  J.  L.  680,  7.  Note:  78  Am.  Dee.  80. 

53  Am.  Dec.  263.  8.  Meech  v.  Ensign,  40  Conn.  iai» 
Note:  78  Am.  Dec.  79.           .       44  Am.  Eep.  225. 

S.  Poe  V.  Dixon,  60  Ohio  St.  124,     Note:  71  A.  S.  R.  20L 

54  N.  E.  86,  71  A.  8.  R.  713. 
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nniunimoady  lliat  a  grantee  of  premises^  in  afisaming  a  mortgage 
thereon,  renders  himself  liable  for  ihe  disdiarge  of  the  mortgage 
debt,  not  only  to  the  mortgagor,  but  also  directJy  to  the  mortgagee.* 
This  rule  is  generally  sustained  on  the  theory  that  since,  as  between 
the  parties  to  the  deed,  the  grantee  by  bis  contract  of  assumption 
becomes  the  principal  debtor  and  the  grantor  the  surety,  iha  mortgagee 
is  entitled  to  the  benefit  of  this  contract,  though  he  was  not  aware 
of  its  existence  till  long  afterwards,  under  the  familiar  doctrine  that 
a  creditor  is  entitled  by  equitable  subrogation  to  all  securities  held 
by  a  surety  of  the  principal  debtor;  though  other  courts  take  the 
ground  that  a  grantee  assuming  payment  of  the  debt  is  liable  on 
the  broad  principle  that  a  promise  of  one  person  to  another  for  the 
betiefit  of  a  thini  person  may  be  enforced  by  the  latter.'*  Where 
there  are  successiTe  grantees  of  the  mortgaged  premises,  eaeh  assum- 
ing paymcitat  of  the  mortgage  debt,  the  mortgagee  may  hold  either 
aU  of  the  grantees  for  the  debt,  and  is  not  obliged  to  look  to  the 
last  one,'*  and  a  purchaser  of  a  portion  of  mortgaged  premises,  who 
aaBumee  the  payment  of  a  proportionate  share  of  the  mortgage  debt, 
ia  to  ihet  extent  liable  as  the  purchaser  of  the  whole  property.'*  The 
liability  of -a  grantee  of  property  who  has  assumed  a  mortgage  thereon 
may  always  be  enf<noed  in  a  bUl  to  foreclose  the  mortgage.''*  The 

9.  Johns  ▼.  Wilson,  180  U.  8.  440,  667;  Enapp  t.  Conntetieut  Mot.  L. 
21  8.  Ct  445,  45  U.  S.  (U  ed.)  613;  Ins.  Co.,  95  Fed.  329,  56  U.  S.  App. 
Daniels  Johnson,  129  Cal.  415,  61  452,  29  C.  C.  A.  171,  40  L.R.A.  861; 
Pac  1107,  70  A.  S.  R.  123;  Biike  v.  Given  t.  Stone,  54  N.  J.  Eq.  387,  34 
Abbott,  103  Ind.  1,  1  N.  E.  485,  53  Atl.  1099,  55  A.  B.  R.  577.  . 

Am.  Rep.  474:  Fiske  v.  Tohiuui,  124  Notes:  78  Am.  DM.  75;  71  A.  8. 

Haas.  254,  26  Am.  Rep.  659  and  B.  201;  6  LA^.  280:  6  LJI.A.  610; 

note;  Roes  t.  Worthington,  11  Minn.  26  LJt.A.  276  ;  22  LJt.A.(N.S.)  492. 

438,  88  Am.  De&  95;  Pratt  t.  Cm-  11.  Bnrr  v.  Been,  24  N.  Y.  178, 

way,  148  Mo.  291,  49  S.  W.  1028,  71  80  Am.  Dm.  827;  Enoe  t.  Sanger,  06 

A.  S.  R.  602;  Elapworth  t.  Dressier,  Wis.  ISO,  70  N.  W.  1069,  65  A.  S. 

13  N.  J.  Eq.  62, 78  Am.  Dee.  69  and  B.  38,  37  L.R.A.  862. 

note;  Oreeo«T.  Stone,  54  N.  J.  Eq.  Notes:  78  Am.  Deo.  76;  6  LJIA. 

387,  34  Atl.  1099,  55  A.  S.  R.  577:  611,  612;  25  LJt.A.  275  «t  seq.;  22 

Belmont  t.  Coman,  22  N.  Y.  438,  78  LJl.A.(N.S.) '492. 

Am.  Dee.  213;  Cashman  v.  Heniy,  76  As  to  tim  right  of  a  pemm  tor 

N.  Y.  103,  31  Am.  Rep.  437:  Poe  wboie  benefit  a  promise  is  madey  bnt 

Dixon,  60  Ohio  Bt.  124,  64  N.  E.  86,  who  is  not  a  party  to  the  contract  to 

71  A.  S.  R  713;  Farmers'  'Sat.  Bank  ane  on  it,  see  CoimtAOTS,  toL  6,  pp. 

T.  Gates,  33  Ok.  388,  54  Pae.  205,  72  882-885. 

A.  S.  R.  724;  Iowa  Loan,  etc.,  Co.  t.  12.  Note:  78  Am.  Deo.  88. 

Sehnose,  19  S.  D.  248,  103  N.  W.  22,  18.  Snyder   v,    Snmmsn,   1  Lea 

9  Ann.  Caa.  255.                         '  (Tenn.)  634,  27  Am.  Sep.  778. 

Notes:  57  Am.  Dee.  .'^12;  62  Am.  Notes:  78  Am.  Dee.  88;  5  LA.A- 

Deo.  141;  26  Am.  Rep.  662;  15  A.  276. 

8.  R.  614;  71  A.  S.  R.  200  ;  5  L.R.A.  14.  Oreeo  v.  Stone^  54  N.  J.  Sq. 

276,  280  ;  25  Ut.A.  275  et  seq.  387,  34  Afl.  1099,  56  A.  8.  R.  677. 

10.  Keller  Ashfozd,  133  U.  B.  Not«:  78  Am.  Dee.  72;  71  A.  S. 
no,  10  S.  Ct  494,  33  XT.  8.  (L.  ed.)  R.  201;  8  L.R.A.  816. 
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eariier  cases  mfuntained  and  it  is  still  the  rule  in  some  juriadictioos 
that  fhe  mort^igee  cannot  avail  hims^f  of  a  suit  at  law  against  tiie 
grantee,  but  that  his  means  of  taking  direct  advantage  of  the  prorpise 
of  assumption  is  in  equity  only."  The  technical  role  has  been  j^atly 
relaxed,  however,  and  at  the  present  tlme^  the  rule  in  many  juris- 
dictions is  that  t^e  mort^gee  may  charge  the  grantee  by  a  prasonal 
action  at  law.^*  He  may  so  proceed  wi^out  impleading  the  original 
obligor  and  mortgagor  and  without  foreclosing  the  mortgage,'^  even 
though  the  mortgage  bond  provides  that  recourse  shall  first  be  had 
*o  the  land." 

146.  Necessity  of  Personal  Liability  of  Grantor.-*-In  jurisdictions 
wherein  the  personal  liability  of  a  grantee  of  premises  who  has 

assumed  a  mortgage  thereon  to  the  mortgagee  is  predicated  oa  the 
doctrine  that  the  promise  is  a  collateral  security  which  by  sulvogation 
inures  to  the  benefit  of  the  mortgagee,^*  it  logically  follows  tii^  the 
grantee  is  not  personally  liable  for  the  discharge  of  'the  mortgage 
debt,  even -though  he  has  personally  assumed  the  paym«it  therwf, 
unless  his  grantor  was  also  personally  liable.  The  mortgagee,  hav- 
ing no  claim  against  the  grantot  personally,  cannot  claim  subrogatiou 
to  the  latter's  personal  security.**  And  the  same  nile.sometunfls 
obtains  where  the  personal  liability  of  the  grantee  to  die  mortgagee 
is  referred  to  the  broad  principle  that  a  promise  of  one  person  tu 
another  for  the  benefit  of  a  third  person  may  be  enforced  by  the 
latter.!  In  such  a  case,  the  mortgagee  may  recover  if  he  can  clearly 

16.  Keller  V.  Ashford,  133  U.  S.  610,  1094;  Elapworth  v.  Dressier,  13  N. 

10  S.  Ct.  494,  33  U.  8.  (L.  ed.)  667;  J.  Eq.  62,  78  Am.  Dec.  69;  Vrooman 

Willarf  T.  Wood,  135  U.  S.  309,  10  8.  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep. 

Ct.  831,  34  U.  S.  (L.  eil.)  210;  Locke  195;  Caahman  v.  Henry,  75  N.  Y.  103, 

V.  Homer,  131  Maas.  93,  41  Am.  Rep.  31   Am.    Rep.    437;    Youug  Men's 

199;  Klapworth  v.  Dressier.  13  N.  J.  Christian  AssV  v.  Craft,  34  Ore.  106, 

Eq.  62,  78  Am.  Dec.  69;  Green  v.  .i5  Pac.  439,  75  A.  S.  R.  568. 
Stone,  54  N.  J.  Eq.  387,  34  Atl.  109SI,     Notes:  78  Am.  Dec.  76;  26  Am. 

55  A.  S,  E.  677.  Rep.  664  et  seq. ;  47  Am,  R«p.  475 ; 

Notes:  fl  A.  S.  R.  201;  25  LJLA,  5  L.R.A.  2^9;  8  L.B:A.   315;  25 

276,  277.  jUR^.  275. 

16.  Note:  78  Am.  Dec.  78.  1.  Kramer  v.  Gardner,  104  Minn. 

17.  Bnrr  v.  Beers,  24  N.  T.  178,  80  370,  116  N.  W.  925,  22  L.R.A.(N.S.) 
Am.  Dec.  327  and  note.  492;  Vrooman  v.  Turner,  69  N.  Y. 

Notes:  78  Am.  Deo.  79;  5  L.R.A.  280,  25  Am.  Reo.  195:  Cashman  v. 

279  :  6  L.R.A.  610,  611;  8  L.R-A.  315.  Henry.  75  N.  Y.  103,  31  Am.  R«p. 

18.  Note:  78  Am.  Dee.  78.  437;  Young  Men's  Christian  Asa'n  t. 

19.  See  anpra,  par.  146.  Croft,  34  ,Ore.  106,  55  Pac.  439,  75 

20.  Farmers'  Loan^  etc.,  Co.  A,  S.  R.  568;  Fry  v.  Ausman,  29  S. 
Peon  PIftte-GIaae  Co.,  103  Fed.  132,  D.  30,  135  N.  W.  708,  Ann.  Cas. 
43  C.  C.  A.  114,  .56  L.R.A.  710;  Kra-  m4C  842,  39  L.E.A,(X.S.)  150  and 
mer  v.  Gardner,  104  Mins.  370,  116  note. 

N.  W.  925,  22  L.R.A.(N.S.)  492  and      Notes:  78  Am.  Dee.  77;  71  A.  S.  S. 

note;  Clement  t.  Willett,  105  Minn.  200. 

267,  117  N.  W.  491,  127  A.  S.  R.  562,      The  rule  stated  in  the  text  was  fol- 

16  Ann.  Gas.  1053,  17  L.R.A.(N.S.)  lowed  in  Hicks  v.  Hamilton,  144  Mo. 
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show  that  the  assumption  was  intended  expreealjr  for  his  benefit;' 
and  by  tiie  weight  of  authority  where  the  right  of  the  mortgagee  to 
recoyer  ib  ^erred  to  the  right  of  a  third  peraon  to  one  on  a  contract 
for  his  bon«fit,  the  cireunutanee  that  the  grantor  la  not  himself  liable 
mb  immatBTial,  and  does  not  relieTO  the  grantee  from  Uabilily  on  his 
eontract  of  assumption.' 

147.  RelMue  of  Grantee  by  Gnuitorw— A  mortgagee  certainly  can- 
not object  to  the  release  from  liaknlity  of  a  grantee  of  Ihe  mortgaged 
presmsee  who  has  assumed  Hhe  mortgage  where  the  assumption  was 
obtained  through  fraud,  or  the  provision  tber^<Hr  was  inserted  in 
the  deed  by  mistake.*  But  in  the  absence  of  fraud  or  mistal^e  the 
courts  differ  as  to  the  right  of  the  grantor  to  release  the  grantee 
from  his  assumption  without  the  consent  of  the  mortgagee.  Some 
Authorities  proceed  on  the  theory  that  the  promise  of  the  grantee 
to  pay  of  itself  and  without  acceptance  by  the  mortgagee  invests  the 
lalter  with  an  immediate  interest  and  right,  as  though  the  promise 
had  been  made  to  him,  and  therefore  hold  that  the  grantor  cannot 
lelease  the  grantee  without  the  consent  of  the  niortgagee.*  Certainly 
after  notice  and  acceptance  by  the  mortgagee  of  the  assumption,  he 
becomes  a  party  to  the  agreement  intended  for  his  benefit,  and  the 
agreement  cannot  be  released  by  the  grantor.'  And  it  would  seem 
tmneceesary  for  the  mortgagee  to  give  to  the  grantee  notice  of  accept- 
ance.' However,  the  view  finds  prevalence  that  a  contract  of  assump- 
tion may  be  released  by  the  grantor  at  any  time  before  it  has  come 
to  the  notice  of  and  been  accepted  by  the  mortgagee.*   And  else- 

495,  46  8.  W.  432,  66  A.  S.  B.  431,  EeHer  v.  Ashford,  1S3  V.  B.  610,  10 

but  that  deeinon  was  oTermled  in  S.'Gt  4M,  88  V.  8.  (L.  ed.)  667. 

Gmie  V.  Stiade,  156  Ho.  263,  55  S.  Mote:  26  L.BJL  276L 

W.  863,  56  8.  W.  907.  6.  Bay  v.  WiUiam?,  U2  lU.  01,  1 

S.  Fry     Aasmaa,  29  8.  D.  30,  135  K  E.  340,  64  Am.  Rep.  209.   See  alao 

N.  W.  708,  Ann.  Cm.  1014G  842,  39  Fanning       Htirphy,  126 '  Wis.  688, 

L.R.A(KS.)  150.  '  105  N.       1066,  110  A.  6.  R.  046,  5 

3.  Dean  v.  Walker,  107  HL  540,  47  Ann.  Gas.  435,  4  L.R.A.(N.S.)  666. 

Am.  B«p.  467;  Burke  v.  Abbott,  103  Note:  40  L.R.A.(K.S.)  673. 

lad.  1,  1  N.  £.  485,  63  Am.  Eep.  6.  GiAoxd  v.  Gorrigan,  117  N.  T. 

474:  Han  t.  Uurphy,  45  Neb.  800,  257,  22  N.  £.  756,  15  A.  S.  B.  508, 

64  K.  W.  211,  29  LJLA  861;  Me-  6  L.BA.   610  and  note;   Hill  v. 

Donald  t.  Finseth,  32  N.  D.  400,  156  Hoeldtke,  104  Tex.  504,  142  8.  W. 

N.  W.  863,  L^aOlOD  149  and  871,  40  L.BA.(N.S.)  672  and  note, 

mote;  HeKay  v.  Ward,  20  Utah  149,  Notes:  78  Am.  Dee.  74;  23  A.  S. 

57  Pae.  1024,  46  UB.A  623;  Eaos  t.  R.  808  ;  40  L.BA.(N.S.)  676. 

Sanger,  96  Wis.  ISO,  70  N.  W.  1069,  7.  HiU  v.  Hodd^fc  104  Tex.  584, 


Notes:  78  Am.  Dec.  ?7;  44  Am.     8.  GUbert     Sanderson,  56  la.  349, 
Rep.  232  ;  71  A.  S.  R.  200  ;  22  L.R.A.  0  N.  W.  293,  41  Am.  Bep.  103. 
<N.S.)  405  et  8eq.  Notes:  78  Am.  Dee.  74;  47  Am. 

4.  Drozy  v.  H&yden,  111  U.  S.  223,  B«p.  475;  40  UB.A.(K:8.)  674. 
4  S.  Ct  405,  28  U.  S.  (L.  ed.)  408: 
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where  the  extreme  position  is  taken  that  the  contract  of  assumption 
may  be  released  by  the  grantor  at  any  time  before  the  mortgagee 
has  asserted  rights  thereunder.'  In  this  view  a  release  by  the  grantor 
may  be  avoided  on  the  ground  of  fraud.  But  a  vpluntuy  release  by 
him,  though  made  without  consideration  in  anticipation  of  bill  fUed, 
and  for  the  express  purpose  of  releasing  the  grantee  from  liability 
for  deficiency,  will  not  for  that  reason  be  invalid;  a  contrary  rule 
prevailing  if  the  grantor  be  insolvent,  and  the  effect  of  the  release  is 
to  hinder  or  defraud  creditors  by  depriving  tJtiem  of  the  means  which 
the  debtor  had  in  his  power  to  make  available  for  the  payment  of 
debts." 

148.  Defenses  to  Liability. — Generally  speaking,  a  mortgagee  has. 
no  greater  right  than  has  the  mortgagor  against  the  purchaser  of  the 

mortgaged  premises  who  agrees  to  pay  the  mortgage.'*  So  the 
•asBUDiption  by  the  grantee,  of  a  mortgage  on  the  land  conveyed  to 
him,  althdu^  incorporated  in  the  deed  of  conveyance,  does  not 
render  him  absolutely  liable  thereon  to  the  mortgagee  where  by  a 
collateral  agreement  his  liability  is  limited  or  abridged.**  And  it  is 
a  good  defense  that  the  grantor  had  no  title  to  the  property,  that 
hia  representations  respecting  it  were  false  and  fraudulent,  and  that 
the  grantee  was  thereby  induced  to  assume  the  payment  of  the  mortr 
gage.**  Thus,  where  a  grantee  under  a  warranty  deed,  having 
assumed  to  pay  a  mortgage  on  the  premises  as  part  of  the  considera- 
tion, is  evicted  by  paramount  title,  the  holder  of  the  mortgage  cannot 
enforce  the  covenant."  But  it  has  been  ruled  that  the  grantee  cannot 
set  up  failure  of  title  until  actual  eviction  or  surrender  to  a  paramount 
^tle.'*  The  circumstance  that  there  was  no  agreement  for  assump- 
tion between  the  grantor  and  grantee,  and  the  agreement  was  inserted 
in  an  unusual  place  in  the  deed  and  escaped  the  notice  oi  the  latt^, 
has  been  ruled  to  exonerate  him  from  personal  liability.*'  So  where 
the  grantee,  though  he  contracted  only  to  take  his  conveyance  sub- 
ject to  a  mortgage,  accepts  without  inspection  a  deed  in  which  he 

9.  Oreen  v.  Stone,  54  N.  J.  Eq.  IS.  Keller  v.  Ashford,  133  U.  S. 
387,  34  Atl.  1099,  55  A.  S.  tt.  677.      610,  10  S.  Ct.  494,  35  U.  8.  (L.  ed.) 

Notes:  47  Am.  Dee.  475  ;  76  Am.  667. 

Dec.  74;  6L.R.A.  610;  25  Ii.Rj^.276:  Notes:  78  Am.  Dec  64»  85;  40 

40  L.R.A.(N.S.)  674  et  seq.  L.B.A.(N.S.)  675. 

10.  Note:  78  Am.  Dee.  74.  14.  Note:  78  Am.  Dec.  86. 

H.  Note:  6  L.R.A.  610.  16.  Dunning  v.  Leavitt,  86  N.  T. 

12.  EUiott  V.  Sackett,  108  V.  S.  30,  39  Am.  Rep.  617. 

132,  2  S.  Ct.  375,  27  U.  S.  (L.  ed.)  Note:  78  Am.  Dec.  87. 

678;  Dmry  v.  Hayden,  111  U.  S.  223,  16.  Parkinson  v.  Sherman,  74  N. 

4  S.  Ct.  405,  28  0.  S.  (L.  ed.)  408;  T.  88,  30  Am.  Rep.  268. 

Duoaing  v.  Leavitt,  85  N.  T.  30,  39  Notes:  47  Am.  Rep.  475;  8  UR.A. 

Am.  Rep.  617.  315. 

Notes:  SO  Am.  Dee.  330;  71  A.  S.  17.  Notes:  78  Am.  Dee.  87;  47  Am. 

R.  201;  40  L.R.A.(N.S.)  675.  Rep.  476, 
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is  made  to  assume  the  mortgitge  and  does  not  discover  this  until 
jud;:^eiit  for  deficiency  has  been  entered  against  him  in  a  f(we- 
closure  suit,  he  may  have  the  judgment  opened  and  may  show  by 
the  contract  that  he  was  not  liable  for  the  deficiency.^*  But  although 
the  agreement  for  assumption  is  inserted  by  mistake,  tiie  grantee  will 
be  bound  where  the  notes  secured  by  the  mort^a^  pass  for  value* 
and  before  maturity  into  the  hands  of  a  bona  fide  purchaser,  for  the 
latter  has  the  right  to  rely  on  the  recitals  in  the  deed  from  the  mort- 
gagor.^* FNirthermore,  tiie  rule  obtains  in  some  jurisdictions  ^t 
in  the  absence  of  fraud  or  mistake  grantee  cannot  show  by  parol 
that  be  never  agreed  to  a^ume  £he  mortgage  and  that  he  never 
authorized  or  knew  of  the  insertion  of  such  an  agreement  in  his  deed.** 
Certainly,  he  will  not  be  heard  to  set  up  that  defense  when  he  has 
been  in  possession  under  the  deed  for  a  considerable  period  of  time 
and  ike  deed  itself  was  delivered  to  his  cotenant  thereunder  *  And 
where  by  payments  of  interest  on  the  mortgage  or  by  other  acts,  he 
has  recognized  the  validity  of  the  assumption  clause,  he  will  not  be 
heard  afterwards  to  ui^  in  defense  that  the  clause  was  fraudulently 
inserted.  It  is  well  settled  that  a  grantee  of  mortgaged  property  who 
has  agreed  to  discbarge  the  mortgage  thereon  cannot  escape  personal 
liability  by  attacking  the  validity  of  the  mortgage.*  And  where  a 
grantee,  receives  the  title  merely  for  the  purpose  of  conveying  it  to 
another,  be  is  not  liable  on  a  clause  assuming  a  mortgage  on  the 
land* 

149.  Assumption  as  Covenant  Running  with  Land;  Law  Govem- 
iag;  Assumption  by  Subsequent  Mortgagee. — By  the  weight  of  author- 
ity a  provision  in  a  deed  whereby  the  grantee  assumes  and  agrees 
to  pay  an  existing  mortgage  does  not  create  a  covenant  which  runs 
with  the  land,  although  such  provision  is  inserted  in  connection 
with  the  covenants  of  seixin  and  against  incumbrances.^  However, 
some  decisions  proceed  on  a  contrary  theory.*  Such  a  clause  is  referred 
for  construction  to  the  lex  loci  contractus,*  while  the  question  as  to 
the  remedy  available  for  its  enforcement  depends  on  the  lex  fori.^ 
The  rule  obtains  without  exception  that  the  assumption  of  an  anterior 

IS.  Note:'76  Am.  Dec.  87.   As  to  207,  U7  N.  W.  491,  127  A.  8.  B. 

the  effect  of  rignhig  an  instnunent  562,  15  Anif.  Cas.  lOfiS,  17  LJtJL 

without  readiiqr  it,  sea  CoimtAOn,  (K.S.)  1094. 

vol.  6,  p.  624  et  Beq.  Note:  fi  L.R.A.  378. 

19.  Note:  78  Am.  Deo.  87.  fi.  Note:  15  Am.  Cas.  1055. 

SO.  Note:  78  Am.  Dee.  87.  6.  Clement  v.  WiUett,  105  Mhin. 

1.  McDonald  v.  Finseth,  82  N.  D.  267, 117  N.  W.  481, 127  A.  S.  R.  562, 

400,  155  N.  W.  863,  L;BJ1.1916D  IS  Ann.  Css.  1058  and  note,  17 

149.  LJt.A.(N.S.)  1084. 

8.  See  mpn,  140.  Note:  L.B.AJ.916A  1036. 

S.  Note:  78  Am.  Dee.  88.  7.  YnOaid  r.  Wood,  135  D.  a  309, 

4.  Clement  v.  WiUett,  108  Minn.  10  S.  Ct  831,  34  U.  S.  (U  ed.)  210; 
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mortgage  by  ft  subseqiWDt  mortgagee  *  or  by  the  graatee  in  a  deed 
intended  »  a  mortgage*  does  not  impose  upon  the  mortgagee  or 
grantee  a  personal  liability  to  pay,  enforceable  by  ^e  prior  mort- 
gagee. The  agreement  to  pay  in  such  cases  is  not  a  promise  made 
to  the  mortgagor  for  the  benefit  of  the  prior  mortgagee,  bat  is  a 
promise  for  the  benefit  of  the  mortgagor  only;  it  is  to  protect  his 
property  by  advancing  money  to  pay  his  debt.^* 

■  SufficUncy  and  Scope  of  Aatu/mption  by  Qr(mU4 

150.  Phraseology  in  General.— vThe  contract  of  assumption  is  wu- 
ally  in  the  form  of  a  ledtal  tiiat  the  fp^ntee  assumes  and  agrees  to 

pay  the  mortgage  as  a  part  of  the  consideration  for  the  convey- 
ance,*' and  though  it  must  clearly  appear  that  the  grantee  in  fact 
assumed  the  payment  of  the  mortgage  debt,^*  no  particalar  form  of 
words  is  required."  It  is  immaterial  that  the  g?*antee  does  not  spe- 
cially stipulate  "to  pay"  the  debt.  It  is  sufficient  if  he  undertakes 
"to  assume"  it.**  ii\jrthermore,  the  proposition  is  well  supported  by 
authority  that  a  deed  containing  a  covenant  that  the  land  otmv^ed 
is  free  from  incumbxwices,  except  a  mortgage  previously  made  hy 
the  grantor^  "which  the  grantee  assumes  and  agrees  to  hold  the  grantor 
harmless  from,"  establishes  a  contract  by  the  graatee,  not  merely  to 
indemnify  the  grantor,  but  to  pay  the  mortgage  debt,**  though  it  has 
been  ruled  in  the  absence  of  statute  that  the  words  "subject  to  the 
payment"  of  or  "under  and  subject  to"  a  mortgage,  etc.,  create  mer^y 
a  contract  of  indemnity  between  the  vendor  and  v^dee.^' 

151.  Conveyance  Subject  to  Mortgage;  Mortgage  aa  Part  of  Con- 
sideration^— ^While  no  particular  form  of  words  is  necessary  to  con- 
stitute a  contract  of  assumption,  a  statement  in  a  deed  that  it  is  made 

Union  Matoal  L.  Ins.  Co.  v.  Banford,  41  Am.  Bep.  190;  Bdmont  v.  Conuui, 

143  tJ.  B.  187,  12  8.  Ct  437,  36  U.  S.  32  N.  Y.  438^  78  Am.  Dee.  2:13  and 

(L.  ad.)  118.  note;  MeCown  v.  Sdirimpf,  21  Tex. 

Notsi:  25  LR.A.  377^  17  ]UR.A.  22,  73  Ain.  Dec.  221. 

(N.S.)  1007;  U.A.1016A  1035.  Notes:  78  Am.  Dee.  81;  80  Am. 

8i  Gamely  v.  Bogen,  47  N.  T.  Dee.  830. 

233,  7  Am.  Bep.  440.  14.  liooke  v.  Homer,  131  Mass.  93, 

Notes:  78  Am.  Dee.  81;  78  An.  41  Am.  Rep.  ISO. 

Dee.  76;  71  A.  S.  B.  201;  25  L-RA.  Note;  78  Am.  Dee.  82. 

276.  16.  Loeke  v.  Homer,  131  Mua.  OS, 

0.  Notes:  76  Am.  DM.  81;  76  Am.  41  Am.  Rep.  109. 

Dee.  77;  71  A.  S.  R.  '201;  2&  L.BJL  Note:  78  Am.  Dee.  82. 

277  :  40  UR.A.(N.S.)  675.  16.  Mooze's  Appeel,  88  Pa.  St. 


10.  Note:  76  Am.  Dee.  8L  450,  32  Am.  Rep.  469;  Blood  v.  Crew 

11.  Note:  7S  Am.  Dee.  81.  Iieviek  Co.,  177  Pa.  St.  606,  35  AtL 

12.  Hopper  v.  Calfaooa,  62  Kam  871,  55  A.  S.  B.  742;  Faolkner  v. 
703,  35  Fae.  810,  39  A.  B.  R.  36a  McHeniy,  235  Pa.  St  298,  83  Ati. 

Note:  78  Am.  Dee.  81.  827,  Ann.  Cms.  1923D  llfiL 

U.  Loeke  v.  Homer,  131  HaeB.  93.  Note:  7fi  Am.  Dee.  82. 
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sabjeet  to  a  ^)ecifled  mortgage  does  not  alone  make  the  granteo 
personally  liable  fOT'the  payment  of  the  mortgage  debt  Sncb  a 
stipulation  does  not  with  sufficient  clearness  import  an  intention  by 
the  grantor  to  create,  and  by  the  grantee  to  assume,  a  personal  obli- 
gation to  pay  the  mortgage  debt.^'  So,  a  purchaser  of  lands  subject 
to  a  mortgage  ia  under  no  obligation  to  effect  insurance  for  the  benefit 
of  &e  mortgagee,  emi  though  an  obligation  to  effect  such  insurance 
was  imposed  on  the  mortgagor  by  the  terms  of  the  mortgage,  and 
under  the  law  a  purchaser  of  property  subject  to  a  mortgage  impli- 
edly agrees  to  indemnify  the  mortgagor  against  his  liability  on  the 
mortgage.'^  However,  it  is  to  be  noted  that  a  conveyance  "subject 
to  the  payment  of  or  "under  and  subject  to"  a  mortgage  is  some- 
times viewed  as  rendering  the  grantee  personally  liable.^* 
*  152.  Assumption  Not  Embodied  in  Conveyance. — An  i^reement 
of  asBumpticm  may  be  wholly  outside  the  conveyance.**  It  is  valid 
though  not  sealed;  and  a  covenant  in  the  deed  that  the  premisen 
are  free  from  incumbrances,  or  a  recital  that  the  consideration  has 
been  paid  in  full,  does  not  estop  either  the  grantor  or  the  holder  of 
the  mortgage  from  proving  the  agreement  of  assumption  and  recov- 
ering on  it.'  Furthermore,  though  there  is  some  authority  to  the 
contrary,*  an  oral  promise  of  assumption  made  to  the  grantor  at  the 
time  of  the  conveyance  is  sufficient  and  may  be  enforced  in  equity 
by  the  grantor  or  the  holder  of  the  mortgage  ;  *  the  promise  is  inde- 
pendent of  the  deed  and  not  contradictory  thereof  nor  merged  therein.^ 
It  is  not  within  the  provision  of  the  statute  of  frauds  prohibiting 
proof  by  parol  of  a  contract  not  to  be  performed  within  one  year 

17.  Shepherd  v.  May,  116  U.  S.  20.  Scbniacker  v.  Sibert,  18  Kou. 
505,  6  S.  Ct.  119,  29  U.  S.  (L.  ed.)  104,  26  Am.  Rep.  766. 

456;  Farmere'  Loan,  etc.,  Co.  v.  Penn  Notes:  78  Am.  Dec  84;  71  A.  S. 

Plate  Glass  Co.,  186  U.  S.  434,  22  S.  R.  201. 

Ct.  842,  4ff  0.  S.  (L.  ed.)  1234;  Capi-  1.  Note:  78  Am.  Dec  84. 

tol  Nat.  Bank  v.  Holmes,  43  Colo.  8.  Note:  78  Am.. Dee.  216. 

154,  95  Pac.  314,  127  A.  S.  K.  108,  3.  Enos  v.  Anderson,  40  Colo.  395, 

16  LJl.A.(N.S.)  470;  Dean  V.  Walker,  93  Pac.  475,  15  L.RA.(N.S.)  1087 

107  111.  540,  47  Am.  Rep.  467;  Robin-  and  note;  Herrin  v.  Abbe,  55  Fla. 

•on  Bank  V.  MiUer,  153  lU.  244,  38  N.  769,  45  So.  183,  18  L.B.A.(N.S.) 

B.  1078,  48  A.  S.  R.  883,  27  L.R.A.  907;  Senninger  v.  Rowley,  138  la. 

449;  Strong  t.  Converse,  8  Allen  617,  116  N.  W.  695,  18  L.RA.(N.S.) 

(Mass.)  557,  85  Am.  Dec.  732;  Piske  223;  Bolles  v.  Beach,  22  N.  J.  L.  680, 

r,  Tolman,  124  Mass.  254,  26  Am.  53  Am.  Dec.  263  and  note;  Benseick 

Ben.  659.  t.  Cook.  110  Mo.  173,  19  8.  W.  642, 

Notes:  78  Am.  Dec.  82,  215;  26  33  A.  B.  R.  422;  Ordway  t.  Downey, 

Am.  Rep.  663;  15  A.  S.  R.  514;  5  18  Wash.  412,  51  Pac  1047,  52  Pafl. 

I*RJu  276;  8  L.R.A.  316;  25  L.RJi..  228,  63  A.  S.  R.  892.  See  also  Hopper 

276.                                  '  T.  Calhoun,  52  Kan.  703,  35  Pae.  710, 

18.  Farmers'   Loan,   etc.,   Co.    v.  39  A.  8.  R.  363. 

Fenn  Plate  Class  Co.,  186  U.  8.  434,  Notes:  78  Am.  Dec  84,  216;  71  A. 
22  S.  Ct  842,  46  U.  S.  (L.  ed.)  1234.  8.  R.  201;  6  L.R.A.  611. 

19.  See  supra,  par.  150.  4.  Note:  78  An.  Dec  84. 
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or  to  answer  for  tho  debt  or  default  of  another.'  But,  of  course,  if 
the  assumption  is  made  to  the  mortgagee  subsequent  to  the  grant 
and  not  as  a  part  of  the  transaction  leading  thereto,  it  is  a  promise 
to  answer  for  the  debt  of  another  and  falls  within  the  statute.*  And 
one  who  held  in  his  own  name  land  of  another  to  secure  himself 
as  surety  on  such  other's  note,  and  who  transferred  the  land  to  the 
defendant,  the  latter  verbally  agreeing,  to  pay  the  note  in  question, 
has  been  held  not  entitled  to  recover  on  the  promise,  as  it  was  but 
to  answer  for  the  debt  of  another.'  The  burden  of  proof  is  on  the 
party  setting  up  a  contract  of  assumption  to  eetahlish  it  by  a  clear 
preponderance  of  the  evidence.^ 

153.  Acceptance  of  Deed  Contaiaing  Assumption. — ^Where  a  stapu- 
lation  contained  in  a  deed  of  c<«tveyance  and  providing  for  tJie' 
assumption  of  a  mortgage  by  the  grantee  is  relied  on  to  fix  him  wjtb 
personal  liability,  it  is  not  necessary  that  he  shall  have  joined  in 
the  execution  of  the  deed  to  be  bound  by  the  stipulation.  On  tlie 
contrary,  it  is  well  established  that  by  the  acceptance  of  a  deed  con- 
taining such  a  stipulation  the  grantee  becomes  personally  liable  to 
pay  the  mortgage  as  effectually  as  if  he  had  joined  in  the  execution 
of  the  deed.*  He  may  not  ordinarily  plead  ignorance  of  the  provi- 
aon,  though  in  some  jurisdictions  he  may  set  up  that  defense.'* 
An  agreement  to  discharge  a  mortage  on  land  conveyed  covers  inci- 
dents to  the  mortgage  debt,  and  renders  the  grantee  personally  liable 
thereon.  So  he  may  be  charged  upon  a  covenant  in  the  mortga^ 
for  the  payment  of  an  attorney's  fee  in  case  of  a  foreclosure.^^ 

Extension  of  Time  of  Payment;  Release  by  Mortgagee 

154.  In  General. — The  grantee  of  mortgaged  premises  is  not  to  be 
regarded  as  the  surety  of  his'  grantor  r^pecting  the  mortgage  debt, 

6.  Enos  T.  Anderson,  40  Colo.  395,  316;  Locke  v.  Homer,  131  Mass.  93, 

93  Pac  476,  15  L.R.A.(N.S.)  1087  ;  41  Am.  Rep.  199;  Green  v.  Stone,  54 

Herrin  v.  Abbe,  55  Fla.  769,  4.5  So.  N.  J.  Eq.  387,  34  Ati.  1099,  55  A.  S. 

183,  18  L.K-A.(N.S.)  907.  R.  577;  Finley  v.  Simpson,  22  N.  J, 

6.  15  L.R.A.(N.S.)  1089.  L.  311,  53  Azn.  Dec  252;  Trottm-  v. 

7.  Lowe  V.  Turpie,  147  Ind.  652,  Hughee,  12  N.  Y.  74,  62  Am.  Dec 
44  N.  E.  25,  47  N.  E.  150,  37  L.R.A.  137  and  note;  Belmont  v.  Obman,  22 
(N.S.)  233.  N.  T.  438,  78  Am.  Dec  213;  Camp- 
Note:  15  L.B.A.(N.S.)  1090,  109L  beU  v.  Smith,  71  N.  T.  26,  27  Am. 

8.  Ordway  v.  Downey,  18  Wash.  Rep.  5;  Bowen  v.  Beck,  94  N.  Y.  86, 
412,  51  Pac.  1047,  52  Pac  228,  63  A.  46  Am.  Bqp.  124;  Brewer  r.  Man- 
S.  B.  892.  rer,  38  Ohio  St.  643.  43  Am.  Rep. 

9.  Dean  v.  Walker,  107  lU.  540,  47  436. 

Am.  Rep.  467;  Schmncker  v.  Sibert,     Notes:       Am.  Dec.  85;  6  L.R.A. 
18  Kan.  104,  26  Am.  R^.  765;  Hen-  278  ;  6  L.R.A.  611;  8  L.R.A.  316. 
drieks  T.  Brooks,  80  Kan.  1,  101  Pac     10.  See  sopra,  par.  148. 
622,  133  A.  S.  R.  186;  Diekason  v.     11.  Note:  78  Am.  Dec  84. 
Williams,  129  Mass.  182,  37  Am.  Bep. 
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and  an  extensi(m  of  time  given  the  latter  by  the  mor^^agee  doee  not 
release  or  discharge  the'lien  of  the  mortgage  in  favor  of  the  grantee,'* 
this  being  especially  true  where  the  m<fftgage  contains  a  pact  de  non 
atienando."  On  tibe  same  principle  a  r^ABse  of  tiie  mortgagor's 
personal  liability  doee  not  opkate  to  discharge  the  land  of  the  mort- 
gage lien,  or  to  discharge  from  personal  liability  a  grantee  who  has 
assumed  payment  of  the  mor^age.^*  It  may  be  doubted,  however, 
whether  tiie  rule  last  announced  would  obtain  with  respect  to  the 
continuanoe  of  the  grantee's  liability  in  a  jurisdiction  wherein  a 
mortgagee  can  hold  a  grantee  who  has  assumed  paym^t  of  the 
mortgage  personally  liable  only  on  the  theory  that  a  creditor  is  entitled 
^  to  be  subrogated  to  the  rights  of  his  d^tor  and  where  the  grantor 
'  was  himself  personally  liaole."  An  assignor  of  the  mortgage  who 
has  guaranteed  its  payment  is  wholly  released  from  liability  on  his 
guaranty  by  the  extension  of  time  giv^i  to  a  grantee  of  the  mortgaged 
premises,  even  though  the  person  to  whom  the  extennon  it  granted 
is  not  personally  liaUe  for  Uie  mor^a^  debt'* 

155.  Exteiudiia  «f  Time  t*  Grantee  Not  Personally  Liable  as  Release 
of  Grantor. — ^The  position  has  been  taken  that  an  agreement  to  ratend 
the  time  for  payment  of  a  mortgage,  made  with  a  remote  grantee 
whose  grantors  have  not  assumed  the  mortgage  debt,  has  the  ^eot 
of  dischai^Tng  the  tniginal  mortgagcnr  in  t^e  absence  of  a  stipula- 
tion that  if  the  latter  pays  or  ia  compelled  to  pay  the  debt  before 
the  time  agreed  on  the  agreement  for  the  extension  shall  not  stand 
in  the  way  of  his  indemnity.'^  However,  an  exactly  opposite  doc- 
trine has  been  adopted,  it  having  been  held  that  the  liability  of  the 
grantor  is  in  nowise  affected  by  any  indulgence  allowed  his  grantee 
AS  to  the  time  of  paym^t,  if  the  leXter  was  not  personally  liable  for 
the  debt.'"  The  better  rule  lies  between  those  two  extreme  views, 
that  is,  where  the  grantee  of  the  mortgaged  property  does  not  assume 
the  mwtg^,  but  merely  takes  subject  thereto,  the  grantor  occupies, 
to  the  extent  of  the  value  of  the  land,  the  position  of,  and  is  entitled 
to  the  same  rights  as,  a  surety  in  that  he  has.  the  right  to  have  the 
mortgage  discharged  primarily  from  the  proceeds  of  the  land,'*  and 
consequently  he  is  discharged  to  the  extent  of  the  value  of  the  land, 
if  the  holder  of  the  mortgage  by  a  valid  contract  with  the  grantee 
postpones  the  time  for  payment.**  So,  it  has  been  held  that  where 

IS.  Notes:  78  Am.  Dee.  76;  5  Brit-     Notes:  4  L.R.A.(N.S.)  866  ;  6  Brit- 
ish RdI.  Gas.  660.  ish  Rnl.  Caa.  646. 
•    26.  Note:  6  Britisli  Rnl.  Gas.  660.      19.  See  snpra,  par.  137. 


.  16.  Note:  6  British  Bid.  Cas.  650.     S.  R.  368. 

17.  Note:  5  British  Rol.  Cas.  646.       Nota:  4  L.R.A.(N.S.)  666  :  9  Ann. 

18.  Shepherd  v.  May,  116  U.  S.  506,  Cas.  260  ;  6  British  Rnl.  Cas.  647. 
0  8.  Ct  119,  26  T7.  S.  (U  ed.)  466. 
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the  mortgaged  premises  have  been  conveyed  subject  to  Uio  mortga^s, 
which,  however,  is  not  assumed  by  the  granted,  a  failure  of  the  mort- 
gagee to  proceed  to  collect  the  mortgage  when  due,  though  requested 
to  do  so,  will  release  the  original  mortgagor  from-  liability  to  the 
extent  of  the  then  value  of  the  property.^ 

156.  General  Rule  as  to  Effect  pf  Extension  to  Graateo  Personally 
Liable. — In  accordance  with  principles  already  stated,'  an  agreement 
for  an  extension  of  time  entered  into  between  the  mortgagee  and  a 
grantee  who  has  assumed  the  mortgage  will,  if  valid  and  made  on 
sufficient  consideration,  so  as  to  be  legally  enforceable,  discharge 
the  original  mortgagor  or  intermediate  grantees  who  may  likewise 
have  assumed  the  mortgage,  unless  the  extension  is  assented  to  by 
the  mortgf^w  or  intennediate  grantee  *  Furthermore,  opwation  of 
ih.B  rule  with  respect  to  an  intermediate  grantee  is  not  dependent 
on  possession  by  the  mortgagee  of  actual  knowledge  ^at  the  inter- 
mediate grantee  assumed  the  mortgage  debt.  On  the  contrary,  the 
mortgagee  is  charged'  in  law  witii  knoivledge  that  in  the  ordinary 
course  there  might  be,  and  probaUy  were,  such  assumptions,  and  in 
extending  the  time  to  a  subsequent  grantee  he,  th^fore,  releasee  aU 
prior  owners.*  But  whore  the  assumptifm  of  the  mortgage  debt  by 
a  grantee  is  not  conbiined  in  the  deed  to  him  it  is  necesffiiry  that 
notice  thereof  be  brought  home  to  ihe  h<dder  oi  the  mortgage  note 
before  he  can  be  charged  with  having  violated  the  right  of  the  maker 
of  the  note  as  a  surety  by  extending  the  time  of  payment.*  The 
mortgagor  or  intOTmediate  grantee  may  consent  to  an  extension  and 
thereby  waive  his  right  to  claim  a  discharge;  and  his  consent  need 
not  be  by  express  agreemoit  but  may  be  by  tacit  acquiescence  or 
ratification,  or  ttie  operation  of  an  extension  as  a  discharge  may  be 
waived  by  provisions  in  the  notes  secured  by  the  mortgage.*  Further- 

1.  Note:  5  British  Bui.  C«a.  650.  Merriani  v.  Miles,  54  Neb.  566,  74  N. 

2.  See  snpra,  par.  143,  145.  W.  861,  69  A.  S.  R.  731;  Calvo  v. 

3.  Union  Mut.  L.  Ins.  Co.  v.  Han-  Davies,  73  N.  Y.  211,  29  Am.  Bep. 
ford,  143  U.  S.  187,  12  S.  Ct.  437,  130;  Iowa  Loan,  etc.,  Co.  v.  Schnose, 
36  U.  S.  (L.  ed.)  118,  applying  tb«  19  S.  D.  248,  103  N.  W.  22,  9  Ann. 
law  of  Illinois;  Union  Stove,  etc.,  Cas.  2^  and  note;  Fanning  v.  Mur- 
Works  V.  Caswell,  48  Kan.  689,  29  phy,  126  Wis.  538,  105  N.  W.  1056, 
Pae.  1072,  16  L.R.A.  85  and  note;  110  A.  S.  R.  946,  5  Ann.  Cas.  435,  4 
George  v.  Andrews,  60  Md.  26,  45  L.R.A.(N.S.)  666  and  note. 

Anu  Rep.  706;  Franklin  Sav.  Bank  Notes:  78  Am.  Dee.  76;  5  LJt.A. 

V.  Ooehrane;  182  Mass.  586,  66  N.  E.  277,  289  ;  26  L.RJI.  -276;  S  British 

200,  61  L.R.A.  760;  North  End  Sat.  RuI.  Cas.  635. 

Bank  t.  Snow,  197  Mass.  330,  83  N.  4:  Note:  5  British  Bnl.  Gas.  634.  * 

E.  1099,  125  A.  6.  R.  368;  VtAson  v.  fi.  Pratt  t.  Conway,  14S  Mo.  391, 

Brown,  140  Mo.  580,  41  S.  W.  960,  49  S.  W.  1028,  71  A.  8.  E.  m. 

62  A.  S.  R.  755;  Pratt  v.  Conway,  Notes:  9  Ana.  Gas.  210:  6  BriM 

148  Mo.  391,  49  S.  W.  1028,  71  A.  Rnl.  Cas.  685. 

S.  K.  602;  Higgint  v.  Evans,  188  Mo.  6.  Note:  6  BritUi  ftd.  GhM.  64L 

684,  87  B.  W.  973,  3  Ann.  Cm.  465: 
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jaon,  by  making  the  &xtQnsi(Mi  subject  to  the  coosent  and  rights  of 
(be  EDortga^r,  bis  dificharge  from  UaJxlity  may  be  avoided ;  ^  and, 
thou^  there  is  authtmty  to  (he  contrary,*  a  reeervation  to  ihe  mort-  * 
gagee  of  all  remedies  against  the  mortgagor  will  be  treated  as  if 
made  subject  to  the  consent  of  the  latter.' 

157.  Sufficiency  ef  Censi^eratioii  for  Extension;  Extension  of  Part 
^  Debt^An  extension  of  the  time  of  payment  .of  a  mortgagee  to  a 
grantee  who  has  assumed  the  payment  thereof,  to  have  the  effect  of 
discharging  i^e  mortgagor,  must'  be  by  enforceable  contract;  and 
must,  therefore,  be  supported  by  a  suflicient  consideration.^^  A  mere 
vequeet  for  the  extension  of  the  due  date  of  ttie  mortgage  debt  at 
the  contract  rote  of  inbereet,  and  a  consent  thereto^  do  not  satisfy 
the  essentials  of  a  binding  contra<i;  within  the  rule  under  sxaminap 
tion;^'  nor  is  the  payment  of  interest  and  part  of  the  principal, 
after  all  of  it  has  become  due,  such  a  valid  consideration  tor  an 
extension  of  time  as  will  discharge  the  mortgagor,**  though  it  is  suflR- 
cient  if  the  grantee  agrees  to  pay  an  increased  rate  of  interest,*'  or 
to  pay  the  interef«i  in  advance,**  or  executes  new  interest  notes  for  a 
fixed  period.**  Indeed,  a  presumption  ccf  an  agreemwt  to  extend 
the  time  of  payment  may  arise  from  the  acceptance  of  interest  in 
advance. 

158.  ICinerity  Rules  as  to  Effect  of  Exteasion  te  GraAtee  Person- 
ally I4ablAr*Tb»  view  is  taken  in  some  jurisdietions  thai  though,  as 
between  themaalveB,  tho  original  mortgagor  and  his  grantee,  who 
asBumes  the  mortgage,  may  sustain  the  rdation  of  <  priiuipid  and 
surety,  as  to  the  mortgagee  both  are  principals,  severally  liable,  and 
ther^ore  that  an  extension  of  time  to  the  one  will  not  release  the 
otbw.**  Where  this  doctrine  is  entertained,  the  remedy  of  the 
original  mortgagor  is  regarded  as  being  by  suit  ttgadn^'  the  grantee, 
after  die  maturity  of  the  mortgage  debt,  to  compel  him  to  pay  it  by 
virtue  of  his  promise  and  nndwtaking  as  recited  in  the  deed.*^  And 

7.  a«0Tge  V.  Andrews,  M  lU,  26,     13.  Note:  6  British  Rii].  'das.  639. 


Note:  6  Btitiih  Bid.  Oao.  MO,  ML       S.  W.  MO,  02  A.  S.  R.  755. 
S.  Note:  78  Aa.  Deo.  7&  Kote:  5  B^tish  Rul..Gas.  6M. 

9.  Calvo  V.  Daviaa,  73  K.  T.  211,  29     16.  Note:  6  British  RoL  Gas.  639. 


Note:  5  Britiah  RuL  -Cas.  641.    -     «10,  10  S.  Ct  49^33  f.      (L.  ed.) 

10.  Note:  6  British  RoL  Cas.  637,  667;  Union  Mot.  F.  Ins.  Co.  v.  Han- 
638  et  seq.  ford,  143  U.  S.  187,.  12  S.  Ct.  437, 

11.  Fanninffv.  Hniphy,  126  Wis.  36  U.  S.  (L.  ed.)  118,  whertin  thexe  is 
538,  105  N.  W.  1056,  110  A.  B.  R.  a  dictmn  eontra. 

946,  5  Ann.  Cas.  435,  4  L.R.A.(N.S.)  Notes:  16  LJLA.  85j  4  L.R.A. 
666.  (N.S.)  666  ;  9  Ann.  Cas.  260;  S  Brit- 

12.  Re^an  v.  Williams,  185  Uo.  ish  Rul.  Cas.  642. 

«20.  84  S.  W.  959,  105  A.  3.  R.  600.    '  17.  Not«:  5  Britmh  BoL  Cas.  042  tat 
Note:  5  British  Hul.  Cas.  639.  asq. 

R.C.LVol.xrX.— 25.    '  3V 


14.  Nelson  v.  Brown^  140  Mo.  5B0, 


Am.  Rep.  130. 
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the  sug^tion  has  alBO  been  made  that  the  mortgagor,  not  b^g 
a  party  to  the  agreement  for  an  extension  and  therefore  not  bound 
by  it,  has  a  right  at  any  time  to  pay  off  the  debt  and  proceed 
against  the  purchaser  on  his  assumption  of  its  payment'*  The  rule, 
analogous  to  the  <me  ctmsidered,  has  been  laid  down  that  a  mortgagor 
is  personally  liable,  notwithstanding  a  previous  extension  of  time 
pranted  by  the  mortgagee  to  the  purchaser,  if  when  the  liability  is 
enforced  the  right  of  the  mortgagor  to  redeem  is  not  affected.** 

159.  Satisfaction  or  Release  of  Mortgage. — Generally,  where  prop- 
eet^  is  conveyed  subject  to  a  mortgage,  and  the  grantee  assumes  pay- 
ment of  the  mortgage  debt,  the  relation  of  principal  and  surety  is 
thereby  established  between  t^e  parties,  and  the  satasfaction  of  the 
mortgage  by  th&  mortgagee,  with  knowledge  of  the  conveyance, 
releases  the  mortgagor.**  And  according  to  some  authorities,  where 
the  mortgagee,  after  a  conveyance  of  the  mortgaged  premises  to  a 
third  person,  releases  a  portion  of  the  premises  without  tibe  knowledge 
or  consent  of  the  mortgagor,  the  release  dischargee  the  latter  from 
personal  liability  on  the  mortgage  d«bt.'  So,  where  a  mortgagor 
transfers  to  third  persons  his  equity  of  redemption  and  the  transferees 
and  mortgagee  join  in  a  partial  alienation  of  the  property,  the  con- 
sideration  being  received  by  the  transferees  alone,  the  mortgagee,^ 
having  rends^ed  it  impossible  to  restore  the  mortgaged  estaito  on  full 
payment  of  the  debt  secured,  cannot  bring  suit  against  the  moMgagor.* 
Other  courts,  however,  take  a  narrower  view,  holding  that  a  release 
by  a  mortj;agee  <of  a  part  of  ^e  premises  after  they  have  been  con- 
veyed does  not  release  the  mortgag(»'  from  all  pers(mal  liability  for 
the  debt  secured.  The  latter  is  entitled  only  to  credit  for  the  full 
value  of  the  part  released  and  cannot  claim  complete  immunity.  He 
is  liable  for  any  part  of  the  debt  remaining  undischarged.* 

Ctnweyanee  to  Mot  iff  ogee 

160.  Generally. — The  maxim  "once  a  mortgage,  always  a  mort- 
gage," *  does  not  prohibit  a  mortgagor  from  selling  or  releasing  his 
equity  of  redemption  to  the  mortgagee  by  a  s^>arate  and  distinct 
jcontraot  entered  into  in  good  faith  and  for  a  good  consideration.^ '  But 

18.  Note;  5  British  Rul.  Cas.  642.  2.  Notes:  73  A.  S.  R.  563  ;  6  Ami. 
645.  Caa.  550. 

19.  Forster  v.  Ivey,  2  Ont  L.  Rep.  3.  Note:  6  Ann.  Cas.  550. 
480,  5  Bntish  Rul,  Cm.  614.  4.  See  supra,  par.  7. 

iO.  Heidahl  v.  Geiser  Mfg.  Co..  Il2  B.  Bradbury  v.  Davenport,  114  Cal. 

Minn.  319,  127  N.  W.  1050,  140  A.  S.  593,  46  Pac.  1062,  55  A.  S.  R.  92  and 

R.  493.              ,  note;  Cassera  v.  Heustis,  201  Til.  208. 

1.  Meiga  v.  Tunnicliffe,  214  Pa,  St.  66  N.  E.  283,  94  A,  S.  R.  160;  Youle 

495,  63  Atl.  1019,, U2  A.  S.  B.  769,  6  v.  Ricliards.  1  N.  J.  Eq.  534,  '2U  Am. 

Ann.  Cas.  549  and  note.                 .  Dec.  722;  Hall  v.  Hal),  41  S.  C.  Hi  i. 

Note:  73  A.  S.  R.  563.  19  S.  E,  305,  44  A.  S.  R.  696;  Leland 
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any  contract  by  which  the  mofelgagor  sellB  or  leleasM  his  intereet  to 
the  mortgagee  is  viewed  suspiciouBly  and  carefully  aeratiiuzed  in  a 
court  of  equity.*  The  law  on  the  subject,  it  has  be^i  aaid,  ib  similar 
to  that  which  governs  where  a  sale  by  a  cestui  que  trust  to  his  bustee 
is  drawn  in  question ; '  and  where  confidential  relations  and  the 
,  means  of  oppression  exist,  the  scrutiny  is  severer  than  in  cases  of 
different  character."  Accordingly,  though  there  is  authority  to  the 
contrary,*  the  contract  for  die  extinction  of  the  mortgagor'a  interest 
must  be  for  an  adequate  conaidention.^*  Of  course,  the  amount  of 
the  mortage  debt  may  equal  the  value  (rf  the  mortgie^ed  property,  so 
that  the  discharge  of  the  mortgagor  from  personal  ]iaJ[>ility  will  con- 
stitute a  fair  and  reasonable  consideration,''  l^ugh  there  is  some 
authority  to  the  contrary.'*  And  it  has  been  said  that  the  validity 
of  a  purchase  by  a  mortgagee  does  not  depend  on  his  ability  subse- 
quently to  show  that  he  gave  for  the  property  all  that  anyone  was 
willing  to  give."  The  n^e  obtains  commonly  that  the  burden  rests 
on  the  mortgagee  to  show  thA  fairness  of  the  transaction  and  the 
adequacy  ni  the  price,''  tboo^  tb*  pnfpoatkim  »  8opt>orted  by 

V.  Mornson,  02  8.  G.  501,  76  S.  B.  r.  De  Walion,  52  7U.  407, 42  So.  189, 

889,  Ann.  Caa.  19143  340;  Hyndmaa  11  Ann.  Gas,  311;  Caisem  t.  Heastis, 

T.  Hyndman,  19  Vt.  0,  46  Am.  Dee.  201  HI.  208,  66  N.  E.  283,  04  A.  S.  R. 

171.  160;  Ferris  v.  WUcox,  51  Mich.  105, 

Kotes:  89  Am.  Dee.  373:  ^ffl  A.  S.  16  N.  W.  262,  «7  Am.  Rep.  551: 

K.  926;  L.R.AJ816B  446;  IS  Bi^.  Froidevanz  v.  Joiclon,  64  W.  Va. 

Rul.  Caa.  367.  .  388,  62  S.  B.  680,  131  A.  B.  B.  911 

And  see  infra,  par.  180.  and  note. 

6.  Bradbury    t.    Davenport,    114     Note:  LJt.AJ[0l66  451. 

CaJ.  593,  46  Pae.  1062,  56  A.  a  B.     11.  Bradbury  t.   Davenport,  114 

92  and  note;  Gaanm  v.  HeostiB,  201  Gal.  693,  46  Pae.  1062,  55  A.  S.  R. 

DI.  208,  66  N.  E.  283,  94  A.  S.  R.  92;   KirkendaU   t.   Weatherley,  77 

160;  Holden  Land,  etc.,  Co.  v.  Inter-  Neb.  421,  109  N.  W.  757,  9  LR.A. 

state  Trading  Co.,  87  Kan.  221,  123  (K.S.}  515;  Qiiimby      Williams,  07 

Pae.  733,  L.BJL.1915B  492;  Hyndnun  N.  H.  489,  41  Atl.  862,  68  A.  S.  R. 

T.  Hyndmaa,  19  Tt.  9,  46  Am.  Dee.  685. 

171.  Notes:  44  A.  6.  B.  699;  131  A.  S. 

Notes:  55  A.  S.  R.  106,  109;  131  A.  B.  927;  Ann.  Cas.  1913C  1243;  IS 

8.  R.  927;  L.R.Aa916B  446;  Ann.  Eng.  Rul.  Ca-s.  367. 
Caa.  1913C  1243.  12.  Emy  v.   Saner,  234  Pa.  St. 

7.  ViUa  V.  RodrisraoB,  12  Wall.  323,  330,  83  Atl.  205,  Ann.  Cas.  mnc 
20  V.  S.  (L.  ed.)  406.  1241  and  note. 

Note:  L.R.A.1916B  446.  13.  Russell  t.  Southard,' 12  Hew. 

8.  VUIa  V.  Rodri^ez,  12  WaU.  323,  139,  13  U.  S.  (L.  ed.)  927;  De  Mar- 
aO  U.  8.  (L.  ed.)  406;  Gaaaem  v.  tin  v.  Phelan,  U5  Cal.  538,  47  Pae. 
Henstis,  201  m  208,  46  M;  B  2B3,  356,  56  A.  S.  R.  115. 

M  A.  S.  R.  160.  14.  Villa  v.  R^driguw,  12  Wall. 

Note:  UR.A.1916B  447.  323,  20  U.  S.  (L.  ed.)  406;  Bradborv 

B.  Note:  L.B.A.1916B  449.  v.  Davenport,  114  Cal.  593,  46  Pa^ 

10.  Peogh  T.  Davie,  96  U.  6.  332,  1062,  55  A.  S.  R.  92;  Hall  v.  HaU,  41 

24  n.  8.  (L.  ed.)  775;  Bradbnry  v.  S.  C.  163,  19  S.  G.  305,  44  A.  8.  B. 

Davenport,  114  Cel.  593;  46  Pac  1062,  696. 

fiS  A.  S.  B.  92  and  note;  De  Bartlett      Note:  L.R^.191«B  447. 
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anthority  that  ik»  burden  of  proving  the  unfaimen  of  the  toansaietion 
rests  on  tile  mortgagor,  unlees  the  case  involvee  some  special  circum- 
stances which  indicate  the  propriety  of  applying  a  different  rule.'* 
A  decree  which  in  substance  avoids  a  subsequent  conveyance  to  a 
mortgagee  as  obtained  by  fraud,  thus  leaving  the  original  mortage 
valid  and  binding,  and  orders  an  accounting  by  the  fraudulent  grantee 
as  a  mortgagee  in  possession,  is  not  open  to  the  objecti<xi  that  it  ma^ea 
a  new  contraict  for  the  parties.*' 

■  161.  Form.— A  release  by  a  m<»tgagor  to  the  mortgi^iee  must 
appear  a  writing  importing  in  terms  a  transfer  of  the  mortgagor's 
interest,  or  such  facts  must  be  shown  as  will  operate  to  eetop  him  from 
asserting  any  interest  in  the  premises,^^  though  according  to  some 
decisions  the  right  of  redemption  created  by  a  parol  agreement  at  the 
time  vh&a  a  deed  purporting  to  convey  land  aJosolutely  was  executed 
'may  be  discharged  by  parol.**  And  the  suvrender  and  cancellation 
of  the  instrument  of  defeasance,  executed  by  the  grantee  in  a  deed,  if 
bona  fide,  is  binding  on  the  parties  where  the  rights  of  third  pefsons 
have  not  intervened.'*  £|o,  if  ^  deed,  absolnte  in  ^orm,  k  given  as  a 
security  for  a  debt,  and  a  contract  is  given  by  the  grantee  to  reconvey, 
on  payment,' but  the  debtM*,  not  being  able  to  pay  at  the  time  ap- 
pointed, surrenders  the  contract  in  discharge  of  the  debt,  and  takes  a 
le^ae  of  the  premises,  he  has  no  estate  left  in  the  land.^ 

162.  Coavvyaiice  as  ]C«rtgage.—ThfMif^  there  is  dissent  from  the 
proposition,'  the  rule  is  sustained  by  reason  and  authority  that  #hile 
a  mortgagor  can  convey  bis  interest  absolutely  to  the  mor^agee,  he 
cannot  undev  the  principle  at  once  a  mortgage,  always  a  mortg^ige> 
bind  HimaftTf  by  an  agreement  that,  if  he  does  not  pay  his  debt  by  a 
certain  time  in  the  future,  he  will  forfeit  all  right  to  the  property.* 
And  in  cases  where  the  validity  of  an  absolute  transfer  of  the  mort- 
gagor's interest  to  the  mortgagee  is  not  disputed,  or  has  been  estab- 
lished, parol  evidence  is  admissible  far  the  purpoee  of  showing  that 
the  transaction  was  intended  as  a  mortgage.*  The  position  taken 
by  some  courts  is  that  in  cases  where  the  conveyance  from  the  mort- 

16.  Note:  44:7.  1916B  449,  681  et  seq. 

16.  Wagg  V.  Herbert,  216  tJ.  S.  548,  If.  Yiuile  t.  fiiebuds,  1  N.  J.  Eq. 
30  S.  Gt.  218,  54  U.  S.  (L.  ed.)  321.  534,  23  Am.  Dee.  722. 

17.  Pengh  v.  Davis,  96  U.  S.  332, 24  Note:  55  A.  S.  B.  107,  108;  UIUu 
U.  S.  (L.  ed.)  776.    Compara  How.  1«I6B  448. 

land  V.  Blake,  91  U.  S.  634,  24  U.  S.  20.  Note:  56  A.  8.  B.  108. 

(U  ed.)  1027.                .  1.  Note!  2  );..B.A(K.S.)  628. 

Notes:  55  A.  S.  B..  109,  111;  L.BA..  S.  Holden  Land,  etc,  Co.  v.  tater- 

1916B  449, 68L  state  Tradiiig          Eaa.  21, 123  Fao. 

18.  Baxter  v.  Pritchard,  122  la.  733,  L.B.A^16B  m. 

m,  98  N.  W.  372, 101  A.  S.  R.  282;     3.  Tewer  v.  Feti*  26  Keb^  TO^.  4Z  i 
Froidevauz  v.  Jordon,  64  W.  Va.  388,  N.       884, 18  A.  S.  B.  7Qft. 
62  S.  E.  686,  131  A  S.  R.  911.  Note:  L.B^mOB  4»i 

Notes:  55  A  S.  B.  107, 109;  L.RA.. 
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gagor  neither  inchidee  nor  is  accompanied  by  ft  alipuUtioa  for  recon- 
veyance, the  burden  of  proving  that  the  transaction  was  a  mortgage 
always  rest«  on  the  mortgagor.  But  poeubly  the  aeope  of  thia  doctrine 
■hould  be  restricted  to  that  claas  of  caaea  in  which  the  mortgagee  haa 
perfected  his  title  to  the  property  by  meana  of  foredoeure  prooeeding& 
and  a  judicial  sale.'  Howevu*^  it  is  the  general  rule  that  a  conveyance 
of  the  mortgaged  premises  by  the  mortgagor  to  the  mortgagee  operates 
as  a  bar  to  the  equity  of  redemption  only  when  it  clearly  and  unequivo- 
cally appears  that  both  parties  so  intended  that  it  should ;  otherwise, 
it  will  be  regarded  aa  a  mere  change  in  the  form  of  the  security  oper- 
ative as  a  mortgage.  And  this  is  true  even  though  the  contract  does 
not  include  a  stipulation  for  reconveyance  *  In  tihis  view  the  burden 
of  proving  the  conveyance  to  have  been  really  absolute  must  be  dis- 
charged by  the  parties  who  affirm  its  absolute  quality.* 

XHle.  ]9atvbx  and  Extbnt  of  Hortqaqb  Lira 

Generally 

163.  Lien  u  Property  Right;  IMvisibaity  «f  Kwtgage.— The  right 

of  a  mortgagee  to  have  the  mortgaged  premises  subjected  to  the 
payment  of  his  debt  is  a  vested  pr(^>erty  right  within  the  meaning  of 
constitutional  provisions.  It  follows  that  statutes  subordinating  the 
lien  of  an  existing  mortgage  to  other  claims,  or  otherwise  impairing 
the  force  and  sufficiency  of  the  mortgage  lien,  are  unconstitutional.' 
It  is  to  be  noted  in  this  connection,  however,  that  as  both  taxes  and 
special  assessments  for  local  improvements  are  levied  under  Uie 
sovereign  power  of  the  state  and  undw  the  theory  that  they  are  for 
the  genera]  good,  a  Hen  for  Aem  may  be  made  superior  to  the  lien 
of  an  existing  mortgage;  and  a  statute  so  providing  involves  no 
infringement  of  constitutional  provisions  protecting  property  rights.^ 
The  indivisibility  of  a  mortga^  does  not  render  indivisible  the  obliga> 
tion  secured,  and  the  diviability  .of  a  debt  doea  not  neceesarily  import 
die  divisibiUty  of  ihe  mortgage  securing  it  Therefore  the  fact  of 
the  voluntary  partition  of  the  property  covered  by  an  indivisible 
mortgage  does  not  operate  to  prevent  the  mortgage  creditor  fsom 
enforcing  his  mortgage  against  either  part  thereof  even  though  the 
holder  of  one  part  has  made  payment  on  the  mortgage.'  The  effect 

4.  Note:  L.Rjl.igi6B  464.  6.  Note:  LJl.AJ9ieB  454. 

6.  Holdai  Land,  etc.,  Co.  t.  Inter-  7.  National  Bank  of  Commertt  v. 

state  TradiDg  Co.,  87  Ku.  221,  123  Jones,  18  Okla.  655,  91  Pac.  191,  11 

Pac  733,  L.8.A.1915B  492;  Tower  v.  Ann.  Cas.  1041,  12  LBJL(N.S.)  310. 

Tetz,  36  Neb.  706,  42  N.  W.  864,  18  8.  See  infin,  par.  192. 

A.  S.  R.  795;  Hyndman  v.  Hyndinan,  9:  Qvoves  v.  SoitdL  153  U.  S.  466, 

19  Yt.  9,  46  Am.  Dec.  171.  14  S.  Ct.  896,  38  U.  8.  (U  ad.)  786. 

Mot«:  55  A.  8.  R.  107. 
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of  a  chfiDge  in  the  form  of  a  mortgage  has  beea  oonodered  elsewhere 
in  thM  article.  *•  ^ 

164.  Property  Covered  by  Mortgage. — The  lien  of  a  mortgage 
attaches  not  only  to  the  land  in  the  condition  in  which  it  was  at  the 
time  of  the  encution  of  the  mortage,  bat  as  changed  and  improved 
by  accretions,  or  by  labor  expended  on  it  while  the  mortgage  is  in 
existence.  The  mortgagee,  by  virtue  of  his  beneficial  interest  under 
the  mortgage,  is  entitled  to  all  accretions  to  or  substitutions  for  the 
mortgaged  property.**  And  this  rule  obtains  whether  the  mortgage 
is  le^  or  equitable."  Thus,  the  award  for  parts  of  the  mortgaged 
premises  ^propriated  under  condemnation  proceeding  is  subject  to 
the  lien  of  the  mortgage.**  It  would  aeem  that  property  is  subject  to 
a  mortgage,  even  though  not  expressly  mentioned  in  the  description, 
if  the  parties  so  intended."  Thus,  a  mortgage  of  all  the  riglit,  title, 
and  interest  which  a  mortgagor  has  in  the  foundation  or  stone  work 
of  a  building  in  course  of  construction,  and  whi<^  he  may  have  in 
and  unto  said  building  during  its  erection  and  completion,  and  after 
it  is  completed,  for  the  purpose  of  securing  advances  to  enable  him 
to  erect  the  building,  passes  the  land  on  which  the  building  stands.** 
An  after  acquired  property  clause  of  a  mortgage  will  cover  not  only 
legal  acquisitions,  but  all  equitable  rights  and  interests  subsequently 
acquired  by  or  for  mortgagor.**  But  under  a  mortgage  of  prop- 
erty and  its  appurtenances,  nothing  passes  except  what  is  in  fact 
appurtenant  to  the  propwty  mortgaged,  a  thing  being  appurtenant 
to  something  else  only  when  it  stands  in  the  relation  of  an  incident 
to  a  principal.*'  Where  several  persons  are  tenants  in  common  of 
a  tract  of  land  lying  in  several  different  counties,  a  mortgage  by  one 
of  them  of  his  interest  in  the  land  lying  in  a  specified  county  will 
convey  only  hi|  undivided  interest  in  that  portion  of  the  tract;  and 
if,  on  partition  between  the  cotenants,  one  half  of  the  mortgaged 
portion  is  allotted  to  the  mortgagor  as  his  entire  interest  in  all  the 
land,  the  estate  of  the  mortgagee  is  not  thereby  increased  or  extended.*** 

10.  See  infra,  par.  234  et  seq.  16.  Qreenwood  y.  Muxdodc,  9  Gray 

U.  Riht  V.  Attrill,  106  N.  Y.  423,  (Mbbs.)  20,  69  Am.  Deo.  272  and 

12  N.  £.  282,  60  Am.  Bep.  456;  Ex  note. 

pazCe  Bisdee,  1  Moot.  D.  ft  De  G.  333,  16.  Wade  v.  Chicago,  etc.,  R.  Co., 

9  L.  J.  N.  S.  Bankr.  9,  18  Eng.  Rul.  149  U.  S.  327, 13  S.  Ct.  892,  37  V.  S. 

Caa.  137  ud  note.  And  see  Fixfurbs,  (U  ed.)  755;  Brady  v.  Johnson,  75 

vol  11,  p.  1078  et  aaq.  Hd.  445,  26  Atl.  49,  20  L.R.A.  737. 

IS.  E&  parte  Bisdee,  1  Mont.  D.  &  17.  Hunphreys  v.  MeEiasook,  140 

De  O.  333,  9  L.  J.  N.  8.  Bukr.  9, 16  U.  S.  304,  11  8.  Ct  779,  35  U.  S.  (L. 

£ng.  Bol.  Oas.  137.  ed.)  473;  New  Orleans  Pae.  R.  Co.  v. 

13.  See  snpia,  par.  117.  Pai^^,  143  U.  S.  42,  12  S.  Ct.  364, 

U.  Warner  t.  Qrayson,  200  U.  8.  36  IT.  8.  (L.  ed.)  66. 

357,  26  8.- Ct  240,  SO  U.  S.  (L.  ed.)  18.  Howze  t.  Dew,  90  AU.  178,  7 

470.  So.  239,  24  A.  S.  R.  783. 
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ICS.  Tn  Gtuenl. — While  in  some  jurisdictioiM  a  mortgagee  may 

require  a  mortgagor,  who  seeks  to  redeem  from  the  mortgage,  to  pay 
both  the  mortgage  debt  and  other  indebtedness  due'  the  former  by 
him,"  and,  while  failure  truly  to  describe  the  nature  and  character 
of  the  obligation  secured  is  not  fatal  to  the  validity  of  the  mortgage,^ 
as  a  general  proposition  an  obligation  is  not,  secured  by  a  mortgage 
unless  it  comes  fairly  within  the  terms  thereof .  The  mortage  cannot 
be  extended  by  construction  to  cover  debts  different  from  those  de- 
scribed.' Within  this  principle,  a  mortgage  so  drawn  as  to  cover  any 
demands  which  the  mortgagee  may  hold  against  the  mortgagor  does 
not  authorize  the  mortgagee  to  buy  up  claims  ag^nst  the  former  and 
enforce  them,  unless  the  stipulation  that  he  may  do  so  is  clearly 
expressed.*  However,  a  mortgage  to  secure  a  note  and  alao  fatuie 
indebtedness  on  a  book  account  is  not  limited  to  items  of  indebted- 
ness  on  the  book  account  existing  at  the  maturity  of  the  note.*  And 
on  the  principle  that  oral  testimony  may  be  admitted  to  i^ply  a  con- 
tract to  its  subject  matter,  it  may  be  shown  by  parol  that  a  mr^igage 
expressed  to  secure  a  particular  indebtedness  was  in  tBd  given  to 
secure  an  entirely  different  and  distinct  obligation.*  So,  where  a 
mortgage  is  given  for  a  specified  sum,  it  is  competent  to  prove  by 
parol  evidence  that  it  was  given  to  indemnify  the  mortgagee  against 
a  contingent  liability  by  him  assumed  in  behalf  of  tibe  mortgagor.* 
Turthermoie  it  is  well  settled,  where  a  note  agrees  in  sonte  respects 
with  that  deecribed  in  the  mortgage,  though  it  differs  in  others,  that 
it  may  be  proved  by  parol  to  be  &e  note  intended  to  be  described  in 
the  mortgage.^  And  there  is  anthority'for  the  doctrine  that  parol 
evidence  is  admissible  to  show  that  an  Instrument  which  on  its  face 
imporlB  tile  asstunption  ei  an  nnqualified  oUigatioh  fur  tfae  payment 

19.  See  infn,  par.  S03  et  Mq.  402,  83  An.  Dee.  4t;  KimbaU  v.  Vfy- 

1.  See  snpra,  par.  56  et  seq.;  and  m,  21  Midi.  276,  4  An.  Bep.  487; 

«e  post  this  paragraph.  Head  v.  York,  6  K.      440.  57  Am. 

A.  New  V,  SaOon,  U4  Ind.  407,  16  Dee.  407;  Lindsay  t.  Chuvu,  31  S. 

N.  S.  609,i  5  A.  8.  B.  633;  Bowen  v.  a  259,  .9  S.  E.  862,  S  LJLA.  219. 

SjUtfliff,  140  Ind.  393.  39  K  B.  860.  Notai :  46  LJtA.<NJ3.)  482;  L.R.A. 

-49  A.  S.  B.  203;  Do^e  v.  White,  2i  1016B  53. 

He.  341,  45  An.  Dee.  110;  Jamea  v.  See  snpra,  par.  56  et  eeg. 

Korqr,  2  Cow.  (N.  T.)  246,  14  An.  6.  Colman  v.  Poet,  Ift  ^fieh.  42^,  82 

Des.  475.  Am.  Dee.  49;  KimbaU  v.  Ifyeis,  21 

Notes:  49  A.  S.  B.  208;  Ann.  Cm.  UieL  ^  4  Am.  Bep.  487. 

ISiaC  563.  7.  Qannany  v.  Lawton,  124  6a. 

3.  Note:  49  A.  S.  B..  209.  676,  53  8.  E.  669,  UO  A.  8.  B.  207; 

4.  UcDaniels  v.  Colvin,  16  Vt  300,  WiUiams  v.  Hilton,  3&  Me.  547,  58 
Am.  Deo.  512.  An.  Dec.  729  and  note;  TbompsoTi  v. 

5.  Jones  T.  New  Yo^  Guaranty,  Cobb,  95  Tex.  140,  66  8.  W.  1090, 
♦tc,  Co.,  101  U.  S.  622^  25  U.  S,  (L.  93  A.  8.  B.  820. 

«d.)  1030;  Colman  v.  Post,  10  Mich. 
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of  money  wbs  executed  as  a  collateral  secuiity  for  the  debt  of  a  third 
persoo.*  Geuer^Iy,  the  parties  to  a  mortgage  caonot,  subsequent  to 
its  execution,  by  parol  agreement,  extend  ite  lien  to  a  debt  other  than 
that  stipulated  though  this  may  be  done  by  writing.*  The  effect  of  a 
change  in  the  evidence  of  an  obligation  secured  by  a  mortgage,  or  the 
renewal  of  ft  note  secured  thereby,  has  been  treated  in  another  division 
of  this  artide." 

166.  Interest  on  Debt  Secured;  Coupons. — mortgage  given  to 
secure  the  payment  of  a  debt  secures  also  the  payment  of  the  interest 
accruing  thereon.  Hence,  a  note  given  for  interest  on  another  note 
which  is  secured  by  mortgage  is  itself  so  secured,  and  the  mortgage 
may  be  foreclosed  to  satisfy  it,  although  the  prior  note  is  barred  by 
the  statute  of  limitations.^*  There  is  some  dpubt  as  to  the  enforce- 
ability of  an  agreement  entered  into  at  the  time  of  a  mortgage  loan 
for  the  capitalization  of  interest,  some  courte  denying  its  enforce- 
ability on  the  principle  that  a  mortgagee  is  not  entitled  to  any  col- 
lateral advantage  beyond  his  principal,  interest,  and  costs.**  But 
by  other  opinipi^s  such  an  aj^reement  is  enforceable.^*  And  it  is 
clear  that  a  subeequepi  and  independent  agreenient  for  capitalization 
of  interest  in  consideration  of  forbearance  on  the  part  of  the  mortgagee 
is  valid.**  However,  it  is  quite  certain  that  in  the  absence  of  express 
stipulation  a  mort^^kgee  will  not  be  allowed  to  charge  the  mortgagor 
with  interest  An  interest**  It  is  well  settled  that  the  coupon  of  a  bond 
is  part  of  the  debt  covered  by  the  mortgage,  which  secures  the  bond 
and  a  transferee  of  the  coupon,  detached  from  the  bondj  is  entitled 
to  the  security  of  the  mortage  *'  under  the  doctrine  that  an  «ssig|i- 
ment  of  a  part  of  the  obligation  secured  by  a  mortgage  effects  a 
trasLsfer  of  a  pn4}ortionate  interest  in  the  mortgage.**  Furthermore, 
holders  o^  interest,  coupc^s  which  have  bean  detached  and  ,  assigned 
are  within  the  protection  of  a  clause  in  a  mortgage  securing  bonds,  that 
upon  forecloiBun- the  pTooeede  shall  be  ai^lied  first  towards  payment 

S.  Note:  L.B.AAei6B  29.  .  Note:  18  Eng.  Roi;  Cas.  156. 

9.  See  supra,  par.  82.  16.  DanieJI  v.  Sinclair,  6  App.  Cas. 

10.  8ee  infra,  par.  ?34  et  seq.  181,  60  L.  J.  P.  C.  50,  44  I*  T.  N.  S. 

11.  Kleia  V.  HcGratb,  127  la.  459,  257,  29  W.  R.  669,  18  Eng.  Bal.  Caa. 
103  N.  W.  371,  10?  A.  S.  B.  396,  69  144  and  note.       '  — •  . 
L.B.A.  260.  le.  Miller      Jlutland,  etc.,  R.  Co!, 

12.  Edava  v, '  Lfcpretre,  21  Ala.  504,  40  Vt.  399,  94  Am.  Dec.  413. 

66  Am.  Dec  266.  17.  New  England  houa,  etc.,  Co.  t. 

Note:  18  Eng.  Hni.  Cas.  194.  Robinson,  S6  Neb.  50,  76  N.  W.  415, 

See  also  Iktkrbst,  vol.  36,  pp.  S6-  71  A.  S.  R.  657;  Miller  v.  Rutland, 

37.  etc.,  R.  Co..  40  Vt  399,  94  Am.  Dee. 

13.  Note:  18  Eng.  Rul.  Cas.  155.  413  and  note. 

See  also  iKmtiST,  toL  15,  pp.  95-  Notes:  64  Am.  Doe.  439  ;  43  LJLA. 
87.  (N.S.)  83. 

14.  Ealava  t.  Lepretre,  21  Ala.  504,     18.  See  rapia,  par.  120. 
66  Am.  Dee.  206. 
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to  the  hplder  of  uppftid  .b^niis  of  all.arreaps  of  i&torast  Eemaioing 
uopftid  Qit  ihd  hqndiL^^  Intteiest  upoQ  tbe  ooupon^  when  oyeidue,  is 
also  covered  bjy  the  moritgsige.*'* 

167.  Future  Advances  as  within  Desorip^i«a  of  Martgtkffi* — ^It  is 
not  geuerelly  requixed  ^^'a  n^ortgi^  givoa-  to  aecqure  futui)»/ftdvAi^ces 
shall  disclose  that  faiet  on  itS;  fitf^e.'  The  agraeioeat  .that  figure 
advances  shall  be  sficUBed,  need  not  evfiu  be  redjilcedito  writiog,  but  it 
may  be  shown  by  parol  evidence.*  However,  though  tbeie  is  atrtho^ity 
to  the  conteary,'  it  is  well  settled  that  a  mortg^e  cannot  secure  future 
advances  unless  it  was  intended  to  do  so  at  the  time  of  its  execution. 
Subsequent  paxol  {^reem9nt4  by  the  parties  that  it  should  have  that 
effect  are  nugatory.*  And  as  a  broad  proposition  a  general  i^ree- 
ment  to  secure  future  advances  must  be  confined  to  mich  as  are  in 
.the  (wntemplation  of  the  parties  at  the  time  the  agreepaeat  is  made, 
for  nothing  not  within  the  intention  is  iacluded  in  any  contract,* 
though  there  is  authority  for  the  proposition  that  a  mortgage  to  secure 
future  advances  may  be  extended  by  written  agreement  to  cover  other 
advances.*  Furthwrnore,  mortgages  of  real  property  to  secure  future 
advances  are  so  far  strieti  juns  that  they.  cjEipnot  be  extendod,  by 
implication,  to  secure  any  other  obligation  than  that  expressly  men- 
tioned.' Therefore,  where  a  mortgage  is  given  to  secure  a  certain 
sum  advanced  "and  acceptances  made  and  to  be  made  during  the 
present  year/'  it  has  been  held  tiiat  it  does  npt  cover  advances  made 
in  any-other  year.*  A  mortgage  for  future  advances  does  not  coyer 
obligations  assigned  to  the  mortgagee  on'  which  'Chd  mortgagor  is 
liable'  But  a  mortgage  to  secure  advances  by  a  fihn  may  stand  as 
security  for  advances  made  after  the  admission  of  new  partoerd  into  the 
firm.**  '  Farthermore,  sucli  a  mortgage  is  valid  as'  agai&st  sabseqtient 
purchasers,  and  Secures  advances  to  or  indorseniiMits  by  the  mort- 
gagors and  others  as  well  as  those  to  or  by  the  Mortgagors  alone.'' 

Iff.  H«al  Estate  Triist  Co.  r.  Penn-  And  tee  aopr^  par.  83. 

Crania  Sugar  Reftoing  Co.,*a37  Pa.  5.  Notes;  116  A.  S(  R.  695,  «N; 

St  31U  85  AU.  365,  43  L,B.A.(K.«.)  Ann.  Cas.  10130  56Q,  563,  564. 

82  and  note.  6.  Notw:  Ann.  Cas.  IdlSC  560;  18 

20.  Note:  64  Am.  Dec.  439.          .  Eng.  Rul.  Caa.  364.   And  see  supra, 

1.  See  snpra,  par.  59  et  seq.  par.  82.               s  -  , 

S.  Kirfoy  v.  Raynes,  138  Ala.  194,  7.  Doyle  r.  ^WMte,  36  Usl  S41,  45 

35  Bo.  US,  100  A.  S.  R.  39;  Utica  Am.  De&  HO. 

Bank  v.  Pinch,  3  Barb.  Ch.  (N.  Y.)  Note:  Ann.  Cas.  19l3C  568. 

293,  49  Am.  Dee.  175  and  note.  ..      ,  8.  Note:  Ann-  Cas.  10130  663. 

Notes:  116  A.  S.  R.  lB95;  Ann.  Cas!  9.  Notes;  016  A-  6.  ft.  695,  696: 

lfll3C  561.  Ann.  Cas.  IfllSC  564.  . 

3.  Note:  18  Eng.  Rul.  Caa.  363  et  10.  Lawrence  v.  Tucker,  23  How. 

seq.  ■ ■     1  ^- 

4.  James  v.  Moreyi  2  Cow.  (N.  T.)  11.  Commercial  "B&tik  v.  Cnnning- 
246,  14  Am.  Dec  475  and  nott:.        ham,  24  Piok.  (Mass.)  270,  35  Am. 

Notes:  49  Am.  f)ec.  177:  Anp.  Caa.  Dec.  322. 
1913C  564. 
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And  while  a  limitation  in  a  mortgi^  of  the  amount  to  be  advanced 
prerenlB  the  mortgage  from  operating  as  against  third  parties  a» 
security  for  a  larger  sum  than  that  stipulated,  it  does  not  have  that 
effect  as  between  the  partiee," 

168.  Amount  ef  Advances  Secured;  Termination  of  Right  ta 
Advance. — ^It  a,  d  course,  obvious  that  <m  ttie  enforcement  of  a  mort- 
gage given  to  secure  advances  41m  amount  for  which  judgment  should 
be  rendered  ia  the  amount  of  the  advances  made,  with  interest  from 
the  day  of  payment,  and  not  the  amount  stated  in  the  mortgage,  and 
parol  evidence  is  admissible  to  show  the  amount  actually  advanced.'* 
But  where  the  parties  agree  for  interest  on  the  whole  amount,  the 
mortgagee  is  entitled  to  interest  on  the  whole  amount  although  he 
has  advanced  part  only,  so  long  as  he  is  bound  to  make  the  advances^ 
and  although  tiie  mortgagee  may  agree  to  advance  a  certain  sum,  yet . 
if  he  advances  only  part  of  the  sum  agreed  on  he  may  hold  the  mort- 
gage as  security  for  the  amount  advanced.'*  Where  a  mortgage  is 
gjven  by  one  person  to  secure  advances  to  another,  Uie  ri^t  to  make 
advances  is  terminated  by  the  death  of  the  mort^^agor,  and  his  prop- 
erty is  not  bound  for  advances  made  thereafter.'* 

XIV.  Assertion  or  AnvBSSB  Tkflb 

Right  of  MorigagoT  io  Amert  Advene  TitU 

169.  Absence  of  Warranty  in  Mortgage. — The  broad  mle  has  beea 
asserted  ^ithout  regard  to  the  question  of  warranty  that  a  mortgagor 
of  land  which  he  does  not  own  will  not  be  permitted  to  set  up  an 
after  acquired  title  thereto  to  defeat  his  mortgage,  for  this  would 
be  to  permit  him  to  perpetrate  a  fraud  on  his  grantee  or  creditor.'* 
But  this  rule  does  not  ap^y  where  the  lien  of  a  mortgage  is  dischai^ed 
by  a  judicial  sale,  and  the  mortgagor,  having  been  discharged  in  bank- 
ruptcy, reacquires  title  to  the  mortgaged  premises  through  the  pur- 
chaser at  such  sale.  The  purchase  by  ihe  mortgagor  in  such  a  caaa 
doe^  not  worit  a  revival  of  the  discharged  mortgage  lien.*'  And  in 
jurisdictions  where  a  mortgage  does  not  transfer  the  legiQ  title  but 
merely  creates  a  lien,  the  estoppel  of  the  mortgagor  to  assert  an 
adverse,  title,  against  the  mortgagee  must  be  regarded,  in  the  absence 
of  statutory  provisions,  as  arising  only  from  oovenatits  for  title^ 

12.  Note:  Ann.  Caa.  1913C  563.        6  LILA.  388. 

13.  Bowen   v.   Batdiff,   I40  Ind.     Note:  Ann.  Cub.  1913C  564. 

393, 39  N.  E.  860, 49  A.  S.  R.  203 ;  La-  16.  Ranch  v.  Deeh,  116  Pa.  St.  157, 

dw  V.  Detroit,  ete.,  R.  Co.,  13  Uicb.  9  AH.  180,  2  A.  S.  R.  598;  Weber  v. 

380.  87  Am.  Dec  759.  laidler,  26  Wash.  144,  66  Pac  400, 

Notes:  Ann.  Cas.  1913C  563.  90  A.  S.  R.  726. 

11  Note;  Ann.  Caa.  19130  563.  Note:  45  Am.  Dec.  392  et  seq. 

16.  Hyland  v.  Hatneh,  150  Mass.  17.  Ranch  v.  Decb,  116  Pa.  St  157. 

11%  22  N.  E.  766,  16  A  S.  R.  174.  9  AtL  180,  2  A.  S.  B.  598. 
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expreesed  or  implied  in  th«  mortgage.'*  However,  uoder  statutory 
proviaione  in  some  jurisdictions  inespective  of  warranty  a  title  subse- 
quenUy  acqoired  by  a  mortgagw  or  those  claiming  under  him  inures 
to  the  ben^t  of  his  mortgeigee,  as  much  so  as  if  that  title  had  been 
originally  possessed  by  him."  If  the  mortgagors  own  an  undivided 
interest  only,  and  they  intend  to  give,  and  the  mortgagee  to  recdve, 
a  mortgage  restricted  to  that  interest,  but,  by  mistake,  the  mortgage 
describes  an  interest  in  sevwalty,  title  subsequently  acquired  by  the 
mortgagors  is  not  subject  to  the  mortgage,  though  statute  provide  that, 
when  a  deed  purports  to  convey  a  greater  interest  than  the  grantor 
was  at  the  time  possessed  of,  any  subsequent  interest  inures  to  the 
benefit  of  the  grantee." 

170.  Covenants  of  Warranty  as  Affecting  After  Acquired  Title; 
Xortgage  of  Homettead  CUim^It  is  universally  accepted  that  a  mort- 
gage with  covenante  of  warranty  carries  with  it  any  title  to  the 
mortgaged  premises  subsequently  acquired  by  the  mortgagor,  and 
that  he  and  all  persons  claiming  under  him  are  estopped  from  assert- 
ing any  title  to  those  premises  against  the  mortgagee  and  those  claim- 
ing under  faun.'  And  the  doctrine  applies  when  the  warranty  is  such 
as  the  law  implies  from  ihe  employment  of  words  made  by  statute 
sufi&dent  to  import  a  warranty.*  So,  a  married  woman  who,  with 
her  husbuid,  has  eisecated  a  mortgage  containing  eovenants  of  seiain, 
quiet  poesesHion  and  warranty,  on  her  separate  property,  is,  in  a 
jurisdiction  wher^  a  manied  wwnan  is  empowered  to  make  any 
flngagem«kt  rflq)ecting  proper^  wiiich  she  might  if  unmarried, 
estopped  from  setting  up  against  the  purchaser  on  foreelosure  any 
title  subsequently  acquired  by  her,  even  though  it  is  acquired  after 
the  foredosuie,  and  although  the  mortgage  is  a  mere  lien,  and  does 
not  convey  an  estate  in  the  land.*  Furtberemore  the  discharge  of 
a  mortgagor  in  bankruptcy  is  not  a  payment  of  the  mortgage  dclbt, 
or  a  discharge  of  the  mortgage,  so  ais  to  permit  him  to  defeat  or 
avoid  the  mortgage  by  acquiring  a  tax  tiUe  of  the  mortgaged  prem- 
ises; and,  when  the  mortgage  contains  covenants  <rf  Warranty,  the 
tax  title  subsequently  acquied  by  the  mortgs^  inures  to  the 

18.  Note:  46  Am.  Dee.  393.  Sander^  11  Obio  St.  490,  78  Am.  Dee. 

It.  Clark  V.  Baker,  14  Cal.  612,  76  316. 

Am.  Def.  449  and  note.  Notei:  46  Am.  Dec.  394  ;  49  Am. 

Note:  79  Am.  Dec.  192.  Dee.  387  ;  76  Am.  Dec  458  ;  79  Am. 

20.  Cook  V.  Prindle,  97  la.  464,  66  Dee.  192. 

N.  W.  781,  59  A.  S.  R.  424.  8.  Kew  EngUaad  Umtga^  Seemity 

l.'Rigg  T.  Cook,  4  Gilmaa  (III.)  Co.  t.  Fry,  143  Ala.  637,  42  So.  N, 

336,  46  Am.  Dee.  462  and  note;  Nash  111  A.  S.  R.  62. 

T.  Spofford,  10  Mete.  (HasB.)  192,  Note:  76  Aid.  Dee.  468. 

43  Am.  Dec  425;  Bash  v.  Cooper,  26  S.  Yerkes  v.  Hadlcy,  6  DdL  824^  40 

Mies.  599,  59  Am.  Dec  270;  Philly  t.  K.  W.  340,  2  XJtA.  363. 
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mortgagee.*  Where  a  hcnhestead  claimant  mortgages  bis  claim  alter 
entry  but  prior  to  the.  issuance  of  a  patent,  title  subsequently  acquired 
by  him  wUI  inute  to  the  benefit  of  the  mortgagee  and  will  be  subject, 
to  the  mortgage  lien.* 

171.  Assertion  of  Tax  Title  by  Mortgagor  or  Guarantor  of  Hort- 
gage^ — The  purchase  of  a  tax.  title  by  the  mortgagor  who  is  under  a 
duty  to  pay  the  taxes  operates  simply  as  a  payment  of  the  taxes  or 
a  redemption  of  the  property  so  far  as  the  interests  of  the  mortgagee. 
or  his  assignee  are  ccmcerned.*  So^  a  mortgager  cannot  acquire  a 
tax  title  aa  against  the  purchaser  at  the  mortgage  foreclosure  sale 
fpr  taxes  assessed,  after  the  decree  of  foreclosure,  but  before  sale,  as 
it  is  his  duty  to  pay  the  taxes  as  long  as  he  remained  the  owner,  which 
was  until  the  time  of  the  sale.'  In  like  manner  a  mortgage  being 
conditioned  for  the  payment  of  the  taxes  by  the  mortgagor,  he  cannot, , 
as  against  the  mortgagee,  acquire  a  valid  tax  title  to  the  premises - 
during  the  life  of  the  mortgage,  although  he  has  sold  the  premises 
and  there  is  no  personal  covenant  that  he  shall  pay  taxes  *  Furtlier- 
more,  the  assignment  of  a  tax  sale  certificate  by  a  mortgagor  on  hid 
property  cannot  make  the  assignee  a  bona  fide  purchaser  entitled  to 
claim  the  benefit  of  such  sale  as  against  the  mortgagee As  a  mort* 
.i;£^or  cannot  purchase  a  tax  title  to  the  mortgaged  property  to  defeat 
the  lien  of  the  mortgage,  he  cannot  indii%ctly  accomplish  the  same 
thing  by  proeoring  tiie  tax  deed  to  be  made  to  an  agent  onployed 
by  him  to  buy  at  the  sale  or  procure  the  outstanding  title,  and  to 
convey  to  him  upon  being  r^mbursed  to  the  extant  of  the  price  paid.^* 
The  proposition  finds  support  that  a  guarantor  of  an  indebtodne» 
seeured  by  a  mortga^se  is  under  no  oUigation  to  pay  the  taxes,  on  the 
lutd,  and  that  a  purchase  of  the  land  at  a  tax  sale  by  him  will  not 
merely  effect  a  payment  of  the  taxes  as  such  a  purchase  by  the  mort- 
gMgoc  would  have  done,  but  will  vest  in  him  an  ind^ndent.  title 
aasortable  against  the  holder  of  the  mortgage.^^  Other  autboritisi, 
howevOT,  are  opposed  to  this  doctrine." 

4.  Note:  16  L.R.A.(N.S.)  123.  L.R.A.(N.S.)  877. 

6.  Kirkaldie  v.  Lfurabee,  31  Cal.  8.  Allison  v.  Armstrong,  2S  Minn. 

455,  89  Am.  Dec.  205;  Stark  v.  M:or-  276,  9  N.  W.  806,  41  Am.  Rep.  281.  ' 

gan,  73  Kan.  453,  85  Pac.  567,  9  Ann.  9.  Note:  52  L.R.A.(N.S.)  877. 

Cas.  930,  6  L.aA.(N.S.)  934;  Weber  10.  MeadeohaU  v.  HaU,  m  U.  S. 

V.  Laidler,  26  Wash.  144,  66  Pae.  400,  559,  10  S.  Ct.  616,  33  U.  S.  (L.  ed.) 

90  A.  &.  K.  726;  SpieiB  tj  Neaberg,  1012;   McKiason   v.   Davenpoct,  S3 

71  Wis.  279,  37  N.  Wv  417,  5  A.  S.  E.  Mich.  211,  47  N.  W.  100,  10  L.B.A. 

211.  507. 

6.  AllisoQ  V.  AmntfOBg,  28  Mian.  Notes:  16  L.R.A.(N.3.)   123;  52 

278,  9  N.  W.  806,  4a  Aa.  R«p.  281,  .  L.EA.(N.S.)  877. 

Notes:  89  Am.  Dee.  373;  2A  A.  S.  11.  Cones  v.  Gibson,  77  Kan.  425, 

R.  788;  16  L^.(N.S.)  122  et  «eq.;  94  Pae.  998,  16  L.R.A.rN.S.)  121. 


7.  Notes:  U  L.RjL<N.8.)  IZSj  52     IS.  Note:  16  L.B.A.(N.S.)  121. 


62  LJt.A.(N.d.)  877. 
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172.  Porckuer  «f  ll»rteagor>s  Interett  AsMrting  Tax  Title.— - 
Thcve  IB  DO  diawnt  from  Uie  proposition  that  a  purchaser  of  the- 
nKnrtgagor's  interest  in  mortgaged  premises,  if  he  assumes  or  agree? 
to  pay  the  mortgage  thereon,  cannot  defeat  the  Uen  <rf  the  mortgage 
by  the  aeqaiaition  of  a  tax  titio  for  taxes  which  the  mortgagor  or  those 
olflimiikg  nndw  him  w6re  bound  to  pay,**  and  the  same  nile  is  com- 
monly Applied  whwe  a  purchase  is  made,  of  lands,  subject  to  a  mort- 
gage,  evea  thou^  the  purchaser  did  not  aasnme  or  agree  to  pay  the 
mortgage.'*  6o,  one  who  purchases  at  a  mortgage  foreclosure  sale, 
subject  to  a'prior  mortgage,  stands  iA  the  same  position  as  if  he  had! 
taken  a  deed  to  the  land  from  the  owner,  snl^ect  to  the  prior  mort^ige, 
and  cannot  set  up  a  tax  deed  against  the  first  mortgagee.'*  However, 
a  mere  contract  for  the  purchase  of  a  part  of  mort^iged  premises  does 
not  estop  the  purchaser  from  acquiring  a  title  to  tiie  land  under  a 
tax  sale  and  holding  it  And  it  has  }ma  laid  down  that  where  (me 
takes  a  deed  to  land  whidi  is  encumbered  by  a  mortgage^  but  does  not 
assume  or  agree  to  pay  the  mortgage,  no  personal  relation  or  obliga- 
tion subsiBis  between  him  and  the  holdar  of  the  mortgage;  and  that 
aoeordingly  he  owes  no  duty  to  the  holder  of  the  mortgage  to  pay 
the  taxes  on  the  land,  but  may  thereafter  acquire  a  tax  deed  to  tiie 
land  which  will  extinguish  the  rights  of  the  mortgage  holder  therein 
if  the  land  be  not  redeemed  and  no  action  be  brou^t  to  set  aside  the 
tax  deed  within  the  statutory  period.'* 

Right  of  Mortgagee  to  Asteti  Adverse  Title 

173.  In  GeneraL — Undoubtedly  a  mortgagee  has  the  rigbt  to  pmv 
chase  the  mortgaged  premises.  He  may  purchase  from  the  mort- 
gagor,''  or  he  may  purchase  under  an  ^ecution  or  at  a  judicial  sale, 
and  may  set  up  the  tifle  so  acquired  as  a  defense  to  an  action  by  the 
mortgagor  or  his  grantee  to  redeem.'*  Even  a  mortgagee  in  posses- 
sion does  not  stand  in  such  a  relation  of  tmst  or  confidence  to  the 
mor^agor  that  he  is  prohibited  from  purchasing  for  his  own  benefit 
the  titie  of  the  latter  on  an  execution  sale  against  him  made  upon 
a  judgment  in  favor  of  a  third  person.'*  • 

174.  Assertion  of  Tax  Title  by  Mortgagee  against  Mortgagor. — 
It  is  very  generally  conceded  that  the  holder  of  a  mortgage  is  entitied 
for  the  protection  Of  his  interest  to  pay  taxes  assessed  against  the  mort- 
is. Notes:  16  UBJL(N.B.)  ISM;  92  Kan.  272,  140  Pae.  866,  Aniu 

fi3LJtJl..(K.S.)  877.  Cas.   1916B   865,   52  L.B.A.(N^.> 

14.  North  American  Trust  Co.  t.  877. 

Lanier,  78  Miss.  418,  28  So.  804,  84     17.  See  supra,  par.  160  et  seq. 

A.  S.  R.  635.  18.  Trimra  v.  Marsh,  54  N.  Y.  609. 

Notes:  16  Ii.BJl.(K.S.)  124;'  62  13  Am.  Bep.  623. 
L.R.A.(N.S.)  877.  Note :  89  Am.  Dec  373. 

15.  Note:  52  Ul.A.(N.S.)  879.  19.  Note:  89  Am.  Dee.  371 

16.  Znege  v.  Nebraska  Mortg.  Co-  "  ' 
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j^aged'  premises  in  the  event  of  failure  by  the  mortgagor  to  discharge 
them,  and  that  he  has  a  right  to  add  the  sums  so  paid  to  Uie  mort- 
gage debt;  **  however,  all  authorities  agree  that  a  mortg^ee  in  pofiBe»- 
sion  cannot  acquire  a  tax  title  which  will  prevail  against  the  mortgagor 
or  thoee  claiming  under  him,^  and  some  eourts  hold  that  iireepeetive 
of  possession  a  mortgagee  cannot  purchase  the  mor^aged  propMty 
at  a  tax  sale  and  thus  acquire  a  title  which  will  defeat  the  r^ts 
of  the  mortgagor,  the  act  of  purchasing  at  .audi  a  sale  being  deemed 
to  be  for  the  protection  of  the  mortgage  lien.'  So  a  mortgagee  who 
has  bid  in  the  property  at  a  foredoeure  sale  under  a  decree  which  is 
subsequently  reversed  cannot  while  the  decree  remains  unreversed 
obtain  a  tax  title  to  the  property  whieh  will  be  good  against  the 
mor^agor.'  Other  courts  consider  that  a  mortgagee  not  in  poaseesion 
is  under  no  obligation  to  pay  the  taxes,  unless  there  is  some  provision 
in  the  mortgage  requiring  him  to  do  bo,  and  that  he  may  therefore 
by  purchase  at  a  tax  sale  acquire  title  to  the  mortgaged  premises 
superior  to  that  of  the  mortgagor.* 

175.  Assertion  of  Tax  Title  by  Junior  against  Senior  Hortgagee.— 
Generally  the  holder  of  a  junior  mortgage  cannot  purchase  the  mort- 
gaged property  at  a  tax  sale  and  thereby  acquire  a  tille  as  against  a 
prior  mortgagee.  His  purchase  is  deemed  to  have  been  made  by 
him  as  an  interested  party  for  the  protection  of  the  estate.*  As  the 
junior  mortgagee  has  the  right  to  pay  the  taxes  for  the  protection  of 
his  security,  it  would  be  inequitable  to  permit  him  to  acquire  title 
by  purchasing  the  property  for  the  delinquent  taxes,  and  thereby 
defeat  the  lien  of  the  senior  mortgage,  and  cast  on  the  mortgagor  the 
weight  of  both  his  own  and  the  senior  lien.*  However,  it  has  been 
held  that  since  a  second  mortgagee  does  not  owe  any  duty  to  the 
first  mortgagee  to  pay  tiie  taxes,  if  the  title  of  both  is  extinguished  by 

20.  See  infra,  par.  180.  690;  Allison  v.  Armstrong,  28  Minrl. 

1.  Howze  r.  Dew,  90  Ala.  178,  7  276,  9  N.  W.  806,  41  Am.  Rep.  281; 

So.  239,  24  A.  R.  R.  783;  Mills  v.  Burchard  v.  Roberts,  70  Wis.  HI,  35 

Tukey,  22  Cal.  373,  83  Am.  Dec.  74;  N.  W.  286,  5  A.  S.  R.  148. 

Stinson  v.  Connocticut  Mut.  I*  lus.  Notes :  89  Am.  Dec.  373 ;  62  A.  S.  R. 

Co.,  174  m.  125,  51  N.  E.  193,  66  A.  377,  878;  7  L.E.A.  278;  11  Ann.  Cas. 

S.  R.  262;  Eek  v.  Sweiinntuson,  73  759. 

la.  423,  35  N.  W.  503.  5  A.  S.  R.  690.  3.  National  Surety  Co.  v.  Walker, 

See  also  Jon«  v.  Btaek,  18  OkU.  148  la.  157, 125  N.  W.  338,  38  L.BjL. 

344,  88  Pac.  1052,  90  Pac.  422,  11  (N.S.)  333. 

Ann.  Cas.  753;  Burchard  v.  Roberts,  4.  Jones  v.  Blaek,  16  OkU.  344,  8^ 

70  WiB.  Ill,  35  N.  W.  286,  5  A.  S.  R.  Pac.  1052,  90  Pac.  422,  11  Ann.  Cas. 


Notes:  7  L.R.A.  278  ;  38  L.R.A.  Notes:  24  A.  S.  R.  788;  38  L.R.A. 
<N.S.)  334.  (N.S.)  334. 

2.  Stinson  t.  Connecticut  Mut.  L.     6.  Notes:  24  A.  S.  B.  788  ;  62  A.  S. 
Ins.  Co.,  174  lU.  125,  51  N.  E.  193,  66  R.  877;  11  Ann.  Cas.  759. 
A.  S.  R.  262;  Eck  v.  Swennumson.  73     6.  £ck  v.  Swennnmson,  73  la. 
la.  423,  36  N.  W.  503,  5  A.  8.  R.  35  K.  W.  503,  S  A.  S.  R.  890. 


148. 


753  and  note. 
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A  tax  sale,  Umit  prior  relations  oeaae,  and  the  junior  mortgagee  may 
then  purchase  and  assert  the  tax  tiUe,  anlen  he  ia  in  posseasion  under 
the  fovedoeon  of  his  mortgage  or  has,  in  some  manner,  obligated 
himself  to  pay  the  taxes.'  If  the  title  acquired  by  a  second  mortgagee 
at  a  tax  sale  is  allowed  to  become  absolute,  it  may  be  set  up  as  a 
defeoea  in  an  action  of  ejectment  by  the  mor^;agee  unlees  tender  is 
made  of  the  amount  paid  at  the  sale.* 

XV.  Protection 

In  General  , 

176^  Protection  against  Prior  Liens. — It  is  settled  beyond  reason- 
able question  that  a  mortgagee  may  protect  his  interest  in  tiie  mort- 
gaged property  by  paying  off  prior  liens  and  incumbrances  thereon, 
thereby  substituting  himself  to  the  interests  so  disoharged  under  the 
general  doctrine  of  subrogation.'  Likewise,  where  a  mortgagee,  in- 
duced by  the  fraudulent  representations  of  the  mortgagor  that  his 
mortgage  would  therebV  become  the  senior  lien,  pays  money  to  remove 
prior  liens  on  the  property,  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  holders  of  such  prior  liens,  as  against  a  person  whose 
lien  is  prior  to  the  Hen  of  the  mortgage,  but  junior  to  tiie  liens 
satisfied.'*  Furthermore,  it  has  been  held  that  the  holder  of  a  third 
mortgage  on  real  estate,  who  purchases  the  property  under  the  mort- 
gage, and  secures  a  conveyance  in  fee  of  the  equity  of  redemption, 
may  procure  the  notes  secured  by  the  first  mortgage,  direct  sale  in 
accordance  with  its  terms,  and  purchase  thereat,  without  giving  actual 
notice  to  the  second  mortgagee,  and  thereby  perfect  his  title  as  against 
the  latter.''  The  circumstances  so  presented  do  not,  of  course,  raise 
the  question  of  tacking,  though  the  result  might  have  been  the  same 
had  the  court  iq>plied  tliat  doctrine.'* 

177.  Taddng. — ^tt  has  long  been  an  established  rule  of  the  court  of 
■chancery  in  England  that  where  property  is  subject  to  successive 
mortgagee,  and  the  third  mortgagee  had  advanced  his  money  with- 
out notice  of  the  eeocmd  mortgage,  he  may  take  an  assignment  of  the 
first  mortgage  and  require  the  second  mortgagee  to  redeem  from  both 
•of  the  other  mortgagee  before  the  property  can  be  subjected  to  the 
second  mortage.  This  is  known  as  the  doctrine  of  tacking,  and 
rests  on  &e  maxim  that  where  the  equities  are  equal  the  law  shall 
prevail.  Of  ooturaa,  the  rale  is  the  same  where  the  third  mortgagee 

7.  Safe  Deposit,  etc.,  Co.  v.  Wick-  10.  Backer  v.  Pyne,  130  Ind.  38S, 
3t«n,  9  S.  D.  341, 69  N.  W.  U,  62  A.  8.  30  N.  E.  21,  30  A.  S.  R.  231. 

R-  S73.  11.  Searles  v.  KeUey,  88  Min.  328, 

8.  Note:  11  Ann.  Cas.  760.  40  So.  484,  8  L.R.A.(N.S.)  401  and 

9.  See  generally,  Subrogation.  And  note, 
infra,  par.  267  et  aeq.  IS.  See  infra,  par.  177. 
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was  th^  holder  of  the  first  mortgage  at  the  time  when  the  tiiird  mort- 
gage was  given.'*  Indeed  the  court  is  not  scrupulous  by  what  metms 
a  foolaa  fide  mortgagee  without  notice  at  the  time  of  advancing  his 
money  obtains  a  leg^l  protection  for  his  security,  even  tiuw^fa  it  be 
by  getting  in  a  judgment  or  a  satisfied  term.**  In  this  couotEy  the 
do^no  of  tacking  is  regarded  as  wholly  abrogated  by  the  registr}- 
laws.** 

178.  Attacking  Validity  of  Prior  Mortgage. — It  is  the  general  rule 
that  a  mortgagee,  in  the  abs«ilce  of  any  matter  of  estoppel,  may  assert 
the  invalidity  of  a  prior  mortgage  for  the  purpose  of  subjecting  the 
%mortgaged  property  to  the  payment  of  his  claim.  In  so  doing  he 
ra^.  shovf  thai  t^e  prior  mortgage  is  founded  on  no  considexatum,  or 
is  fraudulent,  or  is  invalid  for  some  other  reason.**  It  has  been  said, 
hpwevei,  that  a  junior  mortgagee  canno^  question  the  consideration 
given  by.  the  senior  mortgagee  when  the  latter  has  .made  a  prima 
facie  showing  of  consideration,  and  no  fraud  or  unfair  preference  has 
been  shown."  And  if  the  junior  mortgagee  takes  hi^  mortgage 
expressly  stipulating  that  it  is  subject  to  a  prior  mortgage  he  cannot 
subsequently  attack  the  prior  mortgage  for  fraud,  unless  he  abandons 
^lis  rights  under  his  mortgage.*^  However,  it  has  been  held  that  the 
exception  of  a  mortgage  from  the  covenants  of  a  subsequent  mortgage 
does  Qot  estop  the  second  mortgagee  from  contesting  the  validity 
of  the  prior  .n^oitgage.**  A  question  analogous  to  that  above  discussed 
is  whether  a  4^u^o^  mqrtgage^  may  set  up  usury  a^  against  a  prior 
incumbrancia.  In  soiq?  jurisdioUdns  the  courts  hold  that  he  cannot 
^0  so,  as  the  d^fens^.  is  personal  and  can  be  used  only  by  tie  mort- 
gagor. In  ,other  jurisdictions  a  contrary  rule  prevails,  and  the  junior 
mortgagee,  is  permitted  to  use  the  defense  of  usury  as  against  a  prior 
incumbrance.!* .  , 

179.  In  junction  to  Restrain  Sale  under  Judicial  Process.— Tho 
rule  may  be  deduced  from  the  adjudged  cases  that  a  mortgc^ee  may 
not  enjoin  a  sale^  of  the  mortgaged  pr<^erty  under  an  execution  or 
other  judicial  proceedings  on  a  claim  subordinate  t<^  his  mortgage, 
where  the  sale  cannot  prejudice  his  rights;  but  if  he  is  himself  with- 
out fault  and  the  iDt,ended  sale  is  in  violation  and  disregard  of  hia 

13.  Marsh  v.  Lee,  2  Veat.  337,  is  21  Ann.  Cas.  1164  and  note. 

Eng.  Hal.  Cas.  523f  and  note;  Bailey  17;  Opelousas  Nat.  Bank  v.  Fabev, 

V.  Barn«8,  {1894]  1  C*.  26,  63  L.  J.  129  IX  235,  5iS  So.  772,  Alin.  Cte. 

jCh.  73,  60  L...T.  N.  -S.  542*  42  W.  B.  1913B  Bffl..            ,   ,  : 

66,  18  Eng.  Rul.  Caa.  510  and  note.  18.  Jerome  v.  McCarter,  94  U.  S. 

NoteeL  97  Am.  J)ec  435  ;  7  L.R.A.  734,  24  U.  S.  (L.  ed.)  136. 

273.  Note:  2t  Ann.  Cas.  H66. 

14.  Note:  18  Kng;.  Rol.  Cas.  622.  19.  Livingstone  V.  Murphy,  187 
16.  Notes:  97  Am.  Dee.  435  :  8  Mass.  315,  72  N.  B.  1012, 105  A.  8.  R. 

L.H.A.^fN.S.)  492.,  400.  '  ■ 

16.  Evans  v.  Fairdoth-Byrd  Mer-  20.  Note:  21  Ann.  Cas.  1166.  And 
«anti1e  Co.,  165  Als.  176,  51  So.  785.  see  supn,  par.  72  et  aeq. 
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iegal  rights,  %e  mfty  procun  an  injuhotion.*  So,  it  is  well  settled, 
certainly  in  a  juiisdictioD  wherein  a  mortgage  is  regarded  aa  a  mere 
lien  uad  not  as  a  oonvsyanoe,  that  a  court  of  equity  has  qo  jurisdiction 
at  the  instance  of  a  mortgagee  to  enjoin  a  sale  of  the  mortgaged 
premises  under  an  execution  ttsued  upon  a  junior  judgment  against 
the  mortgagor,  sim|dy  because  the  mortgage  is  a  prico'  lien  on  the 
property,  and  the  mortgagee  is  in  possession.  The  mortgagee  is  not 
the  owner,  even  if  in  posseesion  of  the  mortgaged  property,  and  hsi' 
no  title  to  be  ckuded  by  a  sale  of  the  property  under  execution.  His 
mortgage,  being  off  reoord  prior  to  the  rendition  of  the  judgment, 
oa&not  be  prejudiced;  while  if  &e  real  estate  is  edd,  it  cannot  be 
■removed,  and  is  uot  rendered  valuable  by  the  sale.*  A  like 
rule  obtains  where  the  proceedings  rdative  to  the  pr^osed  execu- 
tion sale  show  that  Ihfr  sale  is  to  be  made  subject  to  the  mortgage: 
or  where  tlM  rights  of  the  nu»tgagee  aftev  ibt  sale  wUl  stEbid  on 
the  same  footing  40  before.*  If  a  purchase  money  mortgage  ha^ 
a  priority  over'  a  judgment  lien,  which  can  bo  established  only  by 
matters  outside  of  ihe  reocwd,  a  sale  under  the  judgment  will  foe 
enjoined.*  It  has  been  said  that  a  mortgagee  whose  debt  oxceeds 
the  value  of  the  mortgaged  property  is  entitled  to  an  injunotioji 
restraining  an  execution  creditor  of  the  mortgagor  from  levying 
on  the  mortgaged  property,  when  the  mortgagor  is  insdlvMit*  And 
a  party -advancing  aton^  to  a  corporatien  to  acquire  tiite'torlandr  anri 
taking  tiie  title  in  himself  for  security  of  tibe  men;^,  advanced,  Uind 
levying  upon  that  land  for  his  debt,  is  entitled  tp  sa  injiuaetipn 
against  the  payment  of  the  proceeds  to  the  holder  pfa  senior  executioii 
against  the  company.*  ^ 

Taxes 

180.  Payment  ef  Taxes  en  Mortgaged  Pr«nl8es.-»A  mortgagee, 
to  protect  his  inlereBt;  may  pay  taxed  and  assessments  on  the  mort^ 
gaged  land,  whether  payment  is  made  directly  or  by  way  of  redemp- 
tion from  tajt  Mie  or  extinguishment  of  a  tax  title ;  and  he  may  add 
sums  so  paid,  to  tl)e  mortgage  debt'   In  some  instance^  provi^cm  to 

1.  lane  t.  Bsagfaniaa,  17  Ohio  St  7.  Bed  Moontain  Mm.  Co.  v.  Jflffer- 
642,  03  jttm.  De«.  663  a&d  note.         bod  Connly  Sav:  Bank,  118  Ala.  €29. 

Notes:  109  A^  8.  R.  437;  30  LJUL  21  60.  74,  59  A.  8.  R.  151;  Bftbfais  v. 

125  et  seq.  Clark,  90  la.  230,  57  N.  W.  884,  59 

2.  Notei  109  A.  S-      437.  N.  W.  290,  20  L.B.A.  278;  Boone  v. 

3.  Notes:  109  A.  S.  B.  487  ;  30  Clark,  m  JH.  466,  21  N.  £.  850,  5 
Z4.B.A.  125.  Ii.R.A.  276  and  note;  Abbott  ▼.  Stone, 

4.  Note:.  30  UB.A  126..  172  III.  634,  50  N.  E.  328,  64  A.  S.  B. 
fi.  Lane  v.  BaaglvtBan,  17  (Moo  St  €0;  'Stiiteoa  r.  Gonneetieat  Ifnt.  L. 

642,  93  Ara.  Dee.  asa  Ins.  Co.,  174  lU.  125,  51  N.  E.'l98,  66 

.  6.  Gist  V.  paTis,<2  Hill  fiq.  (S.  C.)  A.  8.  B.  262;  WiHiiaDS  t.  HDton,  35 
335,  29  Am.  Dee.  89.  Ma.  547,  ^58  Am.  'Dee.  72$  and  not^, 

ft.  C.  L.  Vol.  ZIX.— 28.  4Vl 
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that  effect  is  made  by  statute.*  In  some  juriadictions  the  mortgagee 
is  regarded  as  entitled  to  snlMrogation  to'  the  tax  lien  for  die  amount 
paid  by  him  and  may  tiiereby  acquire  a  lien  which  in  reqw^  to 
priority  occupies  the  same  position  as  the  tax  lien.*  So,  a  junior 
mortgagee  who  pays*  taxes  on  the  mortgaged  premises  to  protect  bis 
lien,  and  without  notice  of  the  prior  mortgage,  is  entitled  to  have 
the  sum  thus  paid  declarod  a  lien  superior  to  such  mortgage.^*  And 
a  statute  permitting  the  holder  of  a  mortgage  to  pay  taxes  assessed 
against  the  mortgaged  land,  and  making  the  receipt  of  the  county 
treasurer  an  additional  lien  on  the  land  to  be  collected  as  part  of  the 
mortgage  debt,  does  not  prevent  a  recovery  on  common  law  principlea 
by  a  mortgagee  who  has  paid  such  taxes,  but  whose  mortgage  has  lost 
its  lien.^^  A  mortgagee  is  authotiied  to  act  on  the  assumption  that 
a  tax  against  the  mortgaged  premises  is  valid,  where  no  actual  notice 
is  had  that  tiie  assessment  was  defective;  and  equity  will  not  allow 
the  mortgagors,  to  whose  benefit  the  payment  made  by  the  mortgagee 
inured,  to  assert  the  invalidity  of  the  taxes  so  paid.^'  Accordingly 
upon  the  foreclosure  of  a  deed  of  trust  whi(^  provided  for  the  payment 
out  of  the  proceeds  of  all  moneys  advanced  for  taxes,  the  mortgagee 
ia  Mititled  to  be  paid  the  sums  paid  by  him  to  extinguish  tax  titles  and 
not  obliged  to  oontest  them.^  But  there  is  some  dissent  from  the 
proposition  that  ^e  mortgagee  may  assume  the  taxes  valid.^^ 

181.  Independent  Action  Vf  Mortgagee  to  Recover  Taxes;  Discharge 
of  Ues  1^  lapse  of  Time. — According  to  some  authorities  an  action 
cannot  be  maintained  against  a  mortgagor  by  the  mortgagee  before 
the  foreclosure  of  his  mortgage,  to  recover  for  taxes  paid  by  him,  as 
his  remedy  is  limited  to  a  satisfaction  thereof  in  a  proceeding  to  fore- 
close the  mortgage.^*  And  by  the  weight  of  authority,  a  mortgagee 
who  pays  taxes  on  the  mortgaged  property,  either  before  or  after  the 
discharge. of  the  mortgage  by  foredosure  or  release,  is  not  eotitied  to 
recover  the  amount  of  taxes  so  paid,  or  to  enforce  the  lien  of  the  state, 

Faan  v.  Winans,  Hopkins  Gh.  (N.  on  rriiearing,  58  Wash.  UB,  107  Pae. 

Y.)  283,  14  Am.  Dec.  546;  Sideobexg  1053. 

V.  Ely,  90  K.  T.  257,  43  Am.  Rep.  163.     Notes:  Ann.  Caa.  1912B  751;  17 

Notes:  L.RA.1915D  434;  17  Ann.  Ann.  Cas.  1135. 
Cm.  1135.  IS.  Farmeni'  Seenrity  Bank  of  Park 

8.  Union  Mat.  L.  Ins.  Co.  v.  Union  River  v.  Martin,  29  N.  D.  269,  150  N. 
Mills  Plaater  Co.,  37  Fed.  286,  3  W.  572,  LJe.Aa915D  432  and  note. 
t..R.A  90.  13.  Windett  t.  Union  Mot.  L.  Ina. 

9.  Equitable  Tnist  Co.  v.  Edaey,  Co.,  144  U.  S.  581,  IS  8.  Gt  761,  36 
-J09  Mass.  416,  95  N.  £.  850,  Ann.  Caa.  U.  S.  (L.  ed.)  551. 

1912B  750  and  note.  14.  Note:  L.R.A.1915D  434.   As  to 

Note:  17  Ann.  Caa.  1135.  assertion  of  tax  title  by  mortgagee  or 

10.  Fischer  v.  Woodnfl,  25  Waah.  mortf^aeor  against  the  otlw,  aee  aupra, 
)i7.  64*Pac.  923,  87  A.  S.  R.  742.        par.  17*;  infra.  181. 

11.  ChUds  V.  Sioith.  51  WaAfa.  457.  16.  Kotaa/  10  L.R.A.(N.S.>  68(L  15 
99  Pae.  304,  130  A.  S.  R.  1107,  affd  Ann.  Caa.  525. 
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county,  or  city  therefor,  in  an  ind^ndent  niit  against  the  mortga^r 
instituted  aft^  the  discharge  of  the  mortgage.  This  rule  results  from 
the  consideration  that  the  amount  paid  for  taxes,  together  with  the 
amount  due  on  the  mortgage,  constitutes  but  a  single  and  indivisible 
demand,  existing  only  by  virtue  of  the  mortgage,  and  being  collateral 
and  subordinate  thereto.'*  But  the  position  has  been  adopted  that 
a  mortgagee  who,  as  purchaser,  has  paid  taxes  on  the  mortgaged 
premises  after  a  foreclosure  sale  thereof  can  maintain  an  action  of 
assumpsit  against  a  purchaser  of  the  encumbered  pretnises  from  the 
mortgagor  for  the  t&xea  thus  paid."  A  mortgagee  is  sometimes  em- 
powered by  statute  to  enforce  his  lien  for  taxes  paid  by  an  action 
independent  of  foreclosure;  and  it  has  been  held  that  where  the  mort- 
gage is  barred  by  the  statute  of  limitations,  a  claim  for  taxes,  being 
merely  incidental  thereto,  will  fall  with  it,**  though  there  are  decisions 
to  the  contrary.** 

182.  Taxes  against  Mortgagee's  Interest  as  Such.— While  the  duty 
rests  on  the  mortgagor  to  pay  taxes  assessed  generally  against  the 
mortgaged  premises,  he  is  dha^eable  with  no  obligation  to  dischaxge 
taxes  on  the  mortgagee's  interest  as  sach.  Therefore,  a  proviacHi  in 
a  mortgage  that  the  mortgagor  shall  pay  all  lawful  taxes  and  assess- 
ments levied  against  the  mortgaged  premises  does  not  make  him  liable 
for  taxes  which,  by  virtue  of  a  subsequent  change  in  the  law,  are 
levied  against  the  mortgagee's  interest  in  the  premises.**  And  if 
the  mortgagor,  in  the  absence  of  an  agreement  to  pay  taxes  assessed 
against  the  mortgagee's  interest,  dischai^ies  taxes  so  assessed,  he  is 
entitled  to  credit  therefor.'  An  agreement  in  a  mortgage  whereby 
ihe  mortgi^or  assomes  taxes  on  the  mortgagee's  interest  as  well  as 
his  own  is  not  objectionable,  however,  on  the  ground  of  usury.' 
Though  such  agreements  are  sometimes  prohibited  by  statute,  Uie 
prohibition  does  not  extend  to  a  contract  of  that  character  separate 
and  distinct  from  the  mortgage ;  and  certainly  tlie  mortgagor  cannot 
complain  after  having  performed  tiie  contract  despite  the  fact  that  it 
18  prohibited.* 

16.  Stone  v.  Tilley,  100  Tax.  487,  68  N.  W.  387,  M  A.  8.  B.  362,  34 
101  S.  W.  201,  123  A.  S.  B.  819  and  h£JL  308. 

note^  16  Ann.  Cas.  524  and  note^  10  1.  Saa  Oabriel  VaL  Land,  etc.,  Go. 
IJEt.A.(K.S.)  678  and  nota^  Witmer  Bros.  Co.,  06  Cat.  623,  20 

17.  Notes:  10  UBJL(N.S.)  680}16  Pae.  500,  81  Fke.  S88,  18  LlB.A. 
Ann.  Cas.  526.  4S6. 

18.  Note:  15  Ann.  Gas.  526.  1  Banks  t.  HeClellan,  24  Md.  82. 

19.  Gfailds  v.  Smith,  61  Wash.  457,  87  Am.  Dae.  594;  Detnit  v.  Detnit 
M  Pae.  804,  180  A.  S.  B.  1107,  affd  Board  of  Aasenon,  01  Mieh.  78,  61 
on  rehearinr  68  Wadi.  148,  107  Pae.  N.  W.  787,  16  LJLA.  50. 

1053.  8.  London,  etc.  Bank  v.  Band- 

Note:  16  Ann.  Caa.  626.  mann,  120  Gak  220,  52  Pae.  683,  65 

90.  Fnller  v.  Kane,  110  Mieh.  549,  A.  S.  B.  179. 
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183.  In  General. — The  proposition  is  well  settled  that  both,  morx- 
gagor  and  mortgagee  have  an  insurable  interest  in  tlie  mortgaged 
property.*  In  the  absence  of  a  particular  agreement,  however,  allow- 
ing the  mortgagee  to  insure  at  the  expense  of  the  mortgagor  or  requir- 
ing the  latter  to  insurej  the  mortgagee  cannot  add  to  t^e  mortgage 
debt  premiums  paid  by  him,'  and  the  rule  is  not  altered  by  the  cir^ 
Gumstance  that  he  is  in  possession,  though  as  to  this  point  there  would 
seem  to  be  some  dissent*  However,  foi  agreement  that  the  mortgagor 
shall  insure  is  binding,  and  on  default  therein  will  vest  the  mortgagee 
with  the  right  to  take  out  insurance  and  to  add  the  sums  paid  ^ere- 
for  to  the  mortgage  debt'  Forthermore  under  a  covenant  of  a  mort- 
gage to  furnish  insurance  satisfactory  to  the  mortgagee,  the  mortgagor 
must  tender  some  insurance,  and  until  such  tender  is  made  it  is  not 
incumbent  on  the  mortgagee  to  state  what  will  be  satisfactory.*  How- 
ever, there  would  seem  to  be  some  dissent  as  to  whether  a  covenant 
to  insura  made  in  a  mortgage  is  &  coyeqant  which 'runs  with  the  land,* 
the  preponderance  of  authority  answering  that  question  in  the  negar 
live.'*  A  mortgagee  who  agrees  to  place  insurance  on  the  mortgaged 
property  ia  bound  by  his  agreement  and  is  liable  for  failure  properly 
to  execute  it.^^  So,  if  he  n^igently  permits  an  erroneous  descrip- 
tion to  be  inserted  in  the  policy,  he  is  chargeable  with  any  loss  occa- 
sioned the  mortgagor  thereby.^*  And  if  he  neglecta  to  obtain  inswv 
anice  in  breach  of  his  agreement  he  .is  liaUe.  to  the  mortgagor  as  an 
insurer,  though  bis  liability  has  been  held  not  to  extend  to  the  full 
amount  which  he  agreed  to  effeot  but  to  be  liixdted  to  the  amount 
the  mort^or  was  required  by  the  mortgage  to  take  out,  where  there 
was  a  requirement  to  that  effect  in  the  mortgage;  >*  and  he  is  not 
charged  with  accountability  of  all  if  the.  amount  and  distribution  of 
the  insurance  to  be  taken  is  wholly  within  hia  discretion.^* 

4.  See  Xksurahok,  v<d.  14,  p.  915.  124  K.  W.  812, 140  A.  S.  R.  271 

6.  Saunders  v.  Frost,  5  Fiek.  9.  Hyde  v.  Hartford  F.  Ins.  Co.. 
(Man.)  259,  16  Am.  Dee.  394;  Clark  70  Neb.  503,  97  N.  W.  629,  113  A.  S. 
V.  Washington  Ins.  Cs.,  IM  Matt.  R.  796. 

509, 1  Am.  Rw.  135;  Claik  v.  Wilson,  10.  Fannen'   Loan,  etc.,   CO.  v. 

103  Mass.  219,  4  Am.  Rep:  532 1  Pean  Plato  Giasi  Co.,  186  U.  8.  434, 

Long  v.  Riekarda,  170  Maaa.  126,  48  22  8.  Ct  9^  46  U.  S.  (L.  ed.)  1234; 

N.  £.  1683,  64  A.  a  R.  281;  Faara  OremweU  v.  Brooklyn  F.  Ins.  Co.,  44 

T.  Weuaoa,  HopUna  Gh.  (K.  T.)  28&»  N.  T.  42,  4  Am.  Rep.  64L 

14  Am.  Deo.  646.                  '  11.  Note:  11  Aim.  Cas.  9S6. 

See  EttpxtL,  par.  109.    Ab4  aae  18.  Boyee  v.  Union  Dine  Penna- 

iHSUBAiKa,  vat  14,  p.  916.  nent  Loan  Aas^,  218  Pa.  St.  404,  67 

7.  Brant  v.  OaHnp,  111  DL  487,  Atl.  766,  11  Ann.  Cas.  934. 
63  Am.  Repw  638.  IS.  Note:  U  Ann.  Cas.  936. 

Koto:  4  A.  8.  R.  7a  14.  Note:  11  Ami.  Ou.  937. 

8.  MooFe  T.  Crandall,  146  la.  25. 
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184.  Interest  of  Uortgagor  in  Proceeds  of  Policy. — ^If  a  mortgagee 
procures  insurance  on  his  separate  interest  at  his  own  expense'  and 
for  his  owQ  benefiti  wi^(Htt  any  agreement  witl^,  the  mortgagor  with 
respect  tliei^tot  the  mortgagor  has  no  interest  in  the  policy,  and  is 
not  entitled  to  have  the  insurance  proceeds  applied  in  reduction  of 
the  mortgage  debt.**  However,  a  different  rule  obtains  if  the  insur- 
ance h«a  been  efifeoted  at  the  request  or  by  the  authority  of  the  mortr 
g^igor  and  a^  his  expense,  or  under  circumstances  that  would  make 
him  charg^lo  the  premium.  In  that  case  he  is  entitled  to  the 
boaefit  of  the  proceeds  thereof,  and  to  have  them  applied  in  extin- 
gaiabment  of  his  de^t,'^  though  ttiis  doctrine  may  be  altered  by 
provisicHis  of  the  policy  itself,  providing  for  subrogation  of  the  insur- 
ance company  to  the  rights  of  the  Inortgagee  and  showing  that  only 
the  interest  of  the  mortgagee  was.  designed  to  be  insured."  Several 
cases  even  maintain  ih&t  money  paid  by  an  insurance  company  to 
the  mortgagee  for  a  loss  on  the  mortgaged  premises,  pursuant  to 
an  agreement  with  the  mortgagor,  cannot  be  applied  by  the  mortgagee 
to  the  payment  of  the  debt  secured,  if  it  is  not  due,  without  the  con- 
sent of  the  mortgagor.  The  proceeds  in  such  a  case  are  properly 
applied  in  repairing  the  premises  or  in  rebuilding.*^  If,  for  any 
reason,  a  fire  insurance  policy  has  become  void  as  to  a  mortgagor 
but  is  still  in  force  as  to  the  mortgagee,  the  mortgagor,  -  despite  the 
forfeiture,  is  entitled  to  have  payments  made  to  tine  mortgagee  applied 
in  extinction  of  the  mortgage  debt.**  There  is  some  dissent  from 
this  proposition,  however,**  and  certainly  a  contrary  doctrine  obti^ns, 
if  the  policy  is  effective  in  favor  of  the  mortgagee  only  by  reason 
of  an  independent  agreement  between  him  and  the  insurance  com- 
pany/ or  if  the  company  has  been  expressly  authorized,  in  case  of 
Ion,  to  pay  the  whole  amount  of  the  proceeds  to  the  mortgagee,  and 

16.  Vandergraafl    t.    Medlock,    3  Van  Beed,  70  H.  Y.  19,  28  Am. 

Tort«r  (Ala.)  389,.  29  Am.  Dec  256;  Rep..544. 

Deming  Invast  Co.  v.  Dickertoao,  63  Ndte:  L.tt.A.1916A  562. 

Kan.  728.  «  Pac  1029,  88,  A.  Sw  B.  See  alsd  Insuranok,  toI.  14,  pp. 

265;  King  v.  State  Mat.  F.  Ins.  Co.,  ^^^tW^'  ■  ™ 

7  Coflb.  (Maaa.1  1,  54  Am.  Dec.  683:  *       NaqaiA   v.   Texas   Sav.,  etc., 

Foster  v.  Van  Ee^,  70  N.  Y.  19,  26  A^t%  Mfi'^^'fi^^^^f  ^il^" 

Am,         544;  GiHespiy.  |«.tfah  ^^^^^f.  S.  R.  f ,  58UR.A.  711. 

UniOT.M4^,  bi8.  Co.,«  19:  Milwaukee  Mechanics'  Ine.  Co. 

«  S.  B.  213,  11  LJI.A.(N.Sj)(  143  ^  Ramgey,  76  Ore.  570,  149  Pae.  542, 

t.R.A.19l6A  556  and  note. 
Note:  118  A.  8.  R.  969.  ■  ^ote:  9  Ann.  Cas.  66. 

16.  Callahan  v.  Unthicum,  49  Md.  20.  Notes:*  11  L.R.A.(N.S.)  144; 
97,  20  Am.  Rep.  106.  .  L.R.A.1916A  561. 

Notes:  118  A.  S.  B.  970:  11  L.E.A.  1.  Ulster    County    Sav.   Inst.  v. 

(N.S.)  144;  9  Ann.  Cas.  66.  teake,  73  N.  Y.  161,  29  Am.  Rep.  115. 

17.  Badger  v.  Platta,  68  N.  H.  222,  Notes:  118  A.  8.  R.  974;  h.BjL. 
44  AtL  296,  73  A.  9.  R.  572;  Foster  1916A  564;  flf  Ann.  Cm.  66. 

405 


Digitized  by 


Goo 


§  185  MORTGAGES  10  R.  C.  L. 

tat»  a  transfttr  and  aasMpiment  of  the  mortgage  and  of  all  seouritieB 
held  for  its  payment' 

185.  Mortgagee's  Interest  in  Proceeds  of  Policy. — mortgagee, 
merely  as  saoti,  has  no  interest,  either  in  law  or  equity,  in  a  poUey 
of  insurance  effected  by  the  mortgagor  on  the  mor^^iged  premieetf 
for  his  own  beuefit,  in  the  absence  of  any  covenant  or  agreement 
requiring  the  latter  to  insure  for  the  benefit  of  the  former,*  and  such 
a  covenant  or  agreement  creates  an  equitable  lien  on  tlte  insurance 
money  in  favor  of  the  mortgagee,  tiiough  the  policy  is  in  the  name 
of  and  payable  to  the  mortgagor,  and  has  not  been  assigned  by  him 
to  the  mortgagee/  and  though  the  mortgage  contains  a  provision 
that  the  mortgagee,  in  default  of  insurance  by  the  mortgagor,  may 
effect  insurance  at  the  mortgagor's  expense.*  Furthermore,  it  is  imma- 
terial whether  the  policy  existed  at  the  time  the  mortgage  was  taken 
out,  or  was  subsequently  executed.*  However,  if  the  mortgagor  cove- 
nants to  keep  the  mortgaged  premises  insured  for  the  benefit  of  the 
mortgagee,  and  it  is  also  agreed  that  in  case  of  loss  the  sum  insured 
shall  immediately  be  applied  to  rebuilding,  the  mortgagee  is  not 
entitled  to  the  money,  but  only  to  have  it  applied  to  the  rebuilding 
of  the  premises  in  like  good  order  as  they  were  at  the  time  of  the 
contract.^  He  is  not  entitled  to  a  lien  on  the  proceeds  of  a  policy- 
payable  to  a  second  mortgagee,  under  a  covenant  to  insure  in  the 
first  mortgage,  but  he  would  have  a  lien  as  against  the  mortgagor.*^ 
And,  of  oouzae,  his  lien  extends  only  to  the  portion  of  the  insurance 

8.  Springfield  F.,  etc.,  Ins.  Co.  t.  And  see  Ihsdbahob,  vcd.  14,  p. 

Allen,  43  N.  Y.  389,  3  Am.  Rep.  711;  1367. 

Gillespie  v.  ScotUsh  Union,  etc.,  Ins.  4.  Wheeler  v.  Factors,  etc.,  Ina.  Co., 

Co.,  61  W.  Va.  169,  56  S.  E.  313,  11  101  U.  B.  439,  2&  U.  S.  (L.  ed.)  1055; 

L.RA.(N.S.)  1^  and  note.  American  lee  Co.  v.  Eastern  Trust, 

Notes:  US  A.  8.  R.  974;  LJLA.  etc,  Co.,  188  U.  S.  626,  23  S.  Ct.  432, 

1916A  562;  9  Ann.  Caa  66.  47  U.  S.  (L.  ed.)  623;  Chipman  v. 

S.  Fannen'  Loan,  etc^  Co.  v.  Fenn  Carroll,  53  Kan.  li6S,  35  Pae.  1109,* 

Plate-CHaas  Co.,  103  Fed,  132,  43  26  L.R.A.  305  and  note;  Hyde  v. 

C.  C.  A.  114,  56  L.R.A.  710;  Com-  Hartfozd  F.  Ids.  Co.,  70  Neb.  503,  97 

mareial  Union  Aasor.  Ca  v.  Seam-  N.  W.  620,  113  A.  8.  B.  796;  lie- 

mon,  126  lU.  355,  18  N.  E.  562,  9  Donald  v.  Blaek,  20  Ohio  1S5,  55  Am. 

A.  8.  R.  607;  Niagara  F.  Ins.  Co.  v.  Dee.  448. 

Scammon,  144  HI.  490,  28  N.  £.  919,  Notes:  118  A.  B.  B.  972  et  at^.;  13a 

32  N.  E.  014,  36  A.  S.  R.  432,  U  A.  8.  B.  746. 

L.R.A.  114;  Nordyke,  ete.,  Co.  /  6.  Hyde  v.  Hartford  F.  Ina.  Co, 

Geiy,  112  Ind.  536,  13  N.  E.  683,  3  70  Nab.  603,  97  N.  W.  629,  113  A.  S. 

A.  S.  R.  219;  HiOler  v.  National  R.  796. 

Marine  Bank,  89  Md.  602,  43  Atl.  6.  Nordyke,  ete^  Co.  v.  Oery,  112 

800,  73  A.  S.  R.  212,  45  L.R.A.  438;  Ind.  535,  13  N.  E.  683,  2  A.  S.  R. 

Thorp  V.  Croto,  79  Vt.  390,  65  Atl.  219. 

562,  118  A.  8.  R.  961  and  note,  9  Note:  118  A.  S.  R.  973. 

Ann.  Cas.  58,  10  L.aA.(N.S.)  1166.  7.  NoU:  118  A.  S.  R.  973. 

Notes:  118  A.  S.  B.  968;  135  A.  8.  8.  Note:  25  LJR.A.  305. 

B.  743;  25  L.R.A.  305. 
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that  covers  the  property  required  to  be  insured.*  It  has  b^n  held 
that  where  a  mortgagee  has  foredoaeid  his  mortgage  and  bid  in  the 
pn^erty  for  the  fall  amount  of  hia  daim^  he  is  not  entitled  to  the 
prooeeds  of  insnnnoe  effected  thereon  f<ff  hia  intereat;  for  the  mort- 
gage debt  is  fully  extingu^hed  by  the  sale  and  he  no  longer  haa  any 
claim  against  die  mortgagor.^*  However,  this  doctrine  has  been 
denied.''  And  in  any  event  if  the  mortgagee  becomes  purchaser 
at  the  aale  for  a  leaa  amount  than  the  mortgage  debt,  he  is  entitled 
to  the  proceeds  in  case  Iras  occurs  before  the  expiration  of  the  redemp- 
tion period,  certainly  to  the  extent  of  the  de6ciency  due  him."  The 
rights  of  a  mortgagee  to  recover  on  a  policy  payable  to  him  where 
it  has  become  forfeited  as  to  ^e  mortgagor  by  a  breach  of  condition 
by  the  latter  depends  greatly  on  the  form  of  the  policy.  That  sub- 
ject is  elsewhere  toeated.'* 

186.  Failure  of  Mortgagor  to  Furnish.  Notice  and  Proof  of  Loss; 
Application  by  Mortgagee  of  Proceeds  of  Policy. — The  decisions  are 
generally  to  the  effect  that  the  failure  of  a  mortgagor,  the  insured  in 
a  policy,  to  furnish  notice  and  proof  of  loes  does  not  bar  the  right  of 
a  mortgagee  whoee  name  appears  on  the  policy  to  furnish  such  notice 
and  proof  and  to  recover  for  the  loss.'*  There  is,  however,  a  differ- 
ence of  opinion  as  to  whether,  in  order  to  recover,  it  is  necessary  for 
the  mortgagee  to  furnish  such  notice  and  proof,  some  courts  taking 
the  view  that  the  mortgagee  must  adopt  that  course,'*  while  others 
incline  to  an  opposite  view."  The  receipt  by  a  mortgagee  of  the 
proceeds  of  an  insurance  policy  effected  for  bis  benefit  by  the  mort- 
gagor does  not  operate  of  itself  as  an  extinguishment  pro  tanto  of 
the  mortgage  debt  in  favor  of  a  second  mortgagee.  On  the  contrary, 
a  different  application  may  well  be  agreed  on  by  the  mortgagor  and 
first  mortgagee;  and  furthermore,  it  is  well  settied  that  a  mortgagee 
has  no  right  to  apply  the  proceeds  of  an  insurance  policy  tal:en  out 
for  him  by  the  mortgagor  to  the  mortgage  debt  prior  to  ue  maturity 

9.  Note:  9  Ann.  Cas.  67.  U  L.R.A.<K.8.)  469  and  note. 

10.  Reynolds  v.  London,  ete.,  F.      Note:  135  A.  S.  R.  758. 

Tns.  Co.,  128  Cal.  16,  60  Pae.  467,  70  And  see  Insurance,  vol.  14,  p. 

A.  S.  R.  17,  6  L.R.A.(N.S.)  449.  1326. 

11.  Note:  6  L.R.A.(N.S.)  449.  26.  Sontbem  Houm  Bldg.,  etc., 
IS.  National  Bank  v.  Union  Ins.  Asa's  v.  Home  Ins.  Co.,  94  Oa.  167, 

Co.,  68  CaL  4»7,  26  Pae.  509,  22  A.  a  21  8.  E.  375,  47  A.  8.  R.  147,  27 

B.  324,  as  limited  by  Reynolds  v.  L.R.A.  844  i  Union  Institation  for 
London,  ste.,  F.  Ins.  Co.,  128  Cal.  16,  Sav.  v.  Phoeniz  Ins.  Co.,  196  Mass. 
00  Pae.  467,  79  A.  S.  B.  17.  81  N.  £.  994,  13  Ann.  Cas.  433 

Note:  0  L.R.A.(N.S.)  449  et  seq.  and  note,  14  L.R.A.(N.8.)  459  and 

13.  See   IVBUBAirOE,   vcd.   14,   p.  note. 

1084.  NoU:  135  A.  8.  R.  768. 

14.  Union  Insiitation  for  Sav.  t.  16.  Not«:  135  A.  8.  B.  758;  14 
Fbocniz  las.  Co.,  196  Mass.  230,  81  L.R.A.(N.S.)  460  at  aaq.;  13  Ann. 
V.  E.  994,  18  Ann.  Gas.  433  and  Ca&  437. 
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thereof.*'  He  most  hold  the  money  until  some  port  of  the  mortg^e, 
debt  ia  due,  and  must  thereafter  apply  the  moaey  to  the  extinguidi-; 
meat  of  the  debt  as  faeil  as  it  falls  due,  but  no  faster.*^  -And  in.  no 
event  can  he,  vrithout  the  consemt  of  the  mortgagor^  apply  the  pro- 
ceeds of  the  policy  to  any  other  debt  than  that  secured  by  the  mort- 
gage.^'  He  stands  in  the  relatioa  of  a  trustee  for  the  mprtgagor.'** 

XVL  Pbioritihs 

Suceesaive  Mortgage*  Qenerally 

187.  In  GeneraL — The  common  law,  in  the  absence  of  statutory 
regulation,  establishes  all  liens,  including  mortga^^,  in  the  order  of 
priority  of  thwr  acquisition,  the  first  in  order  of  time  standing  first' 
in  order  of  rank.'  But  the  question  of  priority  is  now,  of  course, 
almost  entirely  regulated  by  the  recording  Eicts  in  th^  various  juris- 
dictiona,  and  ttie  mere  prior  execution  of  a  mortgage  does  not,  certainly 
in  the  absence  of  actual  notice,'  give  it  preference;  but  in  order  to 
be  entitled  to  preference  it  must  b«  first  recorded.  A  mortgage  first 
recwded  is  prima  facie  entitled  to  be  preferred  over  a  subsequent 
mortga^,  unless  for  some  reason  the  prior  mortgage  is  fraudulent 
and  void  as  to. the  subsequent  mortgagee.*  It  has  been  held,  how- 
ever, that  a  prior  mortgage  enrolled  within  the  time  allowed  by  law 
takes  precedence  over  a  subsequent  mortgage  first  enrolled.*  Where 
several  mortgages  of  the  same  land  are  executed  on  the  same  day,  and 
delivered  on  that  day  to  the  clerk  for  recordation  in  the  order  in 
which  they  were  executed^  but  without  any  agreement  as  to  priority, 
the  one  first  executed  is  entitled  to  priority  over  the  others.*  Of 
course,  where  a  mortgage  is  unregisteredj  a  bona  fide  purchaser  from 

17.  Note:  9  Ann.  Cas.  66.  R.  35;  Seevera  v.  Delashmutt,  11  la. 

18.  Thorp  V.  Croto,  79  Vt.  390,  65  174,  77  Am.  Dec.  139;  Miltonvale 
Atl.  562,  118  A.  8.  R.  961,  9  Ann.  State  Bank  v.  Kuhnle,  50  Kan.  420, 
Caa.  68,  10  L.R.A.(N.S.}  1166  sad  31  Pae.  1057,  34  A.  S.  R.  129;  aa- 
note.  biugh  v.  Byerly,  7  GUI  (Md.)  354. 

'19.  Note:  9  Ann.  Cas.  67.  48  Am.  Dee.  575;  Ames  v.  New  Jersey 

20.  Connecticut  Mut.  L.  Ina.  Go.  v.  FrankKnite  Co.,  12  K:  J.  6^ 

Scammon,  117  U.  S.  634,  6  S.  Ct.  72  Am.  Dec.  385;  Cheegebroogh  ■  v. 

889,  29  U.  S.  (h.  ed.)  lOOT.  MiUard,  1  Johns.  Cb.  (N.  Y.)  4!0f), 

Note:  118  A.  S.  S.  973,  974.  -  7  Am.  Dec.  494;  Stanaell  y.  Roberts, 

1.  Voorhis  v.  Westervelt,  43  N,  J.  13  Ohio  148,,  42  Am.  Dee.  193;  Nop- 

Eq.  642.  12  AU.  533,  3  A.  S.  R.  316.  wood  v.  Norwood,  36  S.  C  331, 15  S. 

And  see  I^s,  vol.  17,  p.  609  et  Heq.  E.  382,  31  A.  S.  R.  875  and  note.  See 

8.  See  mfra,  par.  218.  in&a,  par.  203^   Bee  also  BboobsiS. 

3.  National  Bank  v.  Whitney,  103  .   4.  Breckenridgw  t.  Todd,  »  T.  B. 

U.  S.  99,  26  U.  S.  (L.  ed.)  443;  Mon.  (Ky.)  52,  16  Am.  Dec.  83. 

Keslin  V.  Wells,  104  U.  6.  428,  26  5.  Naykff    v.    IWekmortim,  7 

U.  S.  (L.  ed.)  802;  Tnrman  v.  Bell,  Leigh  (Ya.)  98,  30  Am.  Dea  492.  * 

54  Ark.  273,  16  S.  W.  886.  26  A.  .     -  <  ; 
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thtt  mtnrtgagor  takai  the  land  free  of  the  iacuinbranee ;  ao,  also,  his 
grantees  who  purehaae  after  regiaferation  oi  the  mortgage.*  But  a 
j^rantee  under  a  recorded  quitdaim  deed  is  aabordinate  to  a  pritH- 
unreoorded  mortgage  faj  hia  grantor.' 

18ft.  PiierUy  betweeu  Xortgage  on  Fvtnre  Acquired  Property  and 
OdMT  Lieu. — A  mortgf^  of  real  property  to  be  thereafter  acquired 
takcB  iffeot  as  a  TaUd  Uen  immediately  when  the  property  ia  acquired 
hy  the  mortgagor,  and  as  between  suceeesive  mtnlgages  of  after 
acquired  |m>perty,  priority  of  lien  is  determined  by  priority  of  time 
of  the  execution  of  the  mortgages.*  But  a  mortgage  intended  to  cover 
after  acquired  property  can  attach  to  such  property  only  in  the  con- 
dition in  which  it  ccHues  into  the  mortgagor's  hands.  If  that  prop- 
erty ia  abeady  subject  to  mortgages  or  other  liens,  the  general  mort^ 
gage  does  not  displace  them  although  they  may  be  junior  to  it  in 
point  of  time,'  nor  will  it  take  precedence  over  a  purchase  money, 
mortgage.^*  But  it  has  been  held  that  the  rights  of  one  advancing 
to  another  money  with  which  to  procure  real  estate  are  subordinate 
to  those  claimed  under  a  mortgage  executed  by  the  purchaser  cover- 
ing after  acquired  property,  which  was  on  record  when  the  advance 
was  made.'^  The  fact  that  a  mortgage  including  after  acquired  prop- 
erty was  on  record  before  any  work  was  done  by  a  contractor  who 
claims  a  lien  on  the  property  does  not  subordinate  his  lien  to  the 
mortgage,  if  the  mortgagor  acquired  his  title  burdened  with  the  lien 
on  the  completion  of  the  work.'* 

189.  Mortgagee  as  Bona  Fide  Porchasen — It  is  generally  admit- 
ted that  a  bona  fide  mortgagee,  holding  a  mortgage  based  on  sufficient 
consideration,  and  without  notice  of  a  prior  claim,  is  entitled  to  the 
same  protection  as  a  bona  fide  grantee  without  notice.^*    One  is 

«.  JaekaoD  v.  McChesney,  7  Cow.  14L  US. 

(N.  Y.)  360, 17  Am.  Dee.  521.  And  And  see  Baujioam. 

see  intra,  par.  221.  10.  United  SUtes  v.  New  Orleans, 

7.  Snow  T.  Lake,  20  Fla.  658,  51  eta,  E,  Co.,  12  Wall.  362,  20  U.  S. 

Am.  Bep.  836.  Bee  also  Duds,  vol.  (h.  ed.)  434;  Cox  v.  New  Bern  Light- 

8r  P- IW*-             „                .  ,  hig,  etc.,  Co.,  151  N.  C.  62,  65  S. 

1  Note:  109  A.  S.  B.  525.    And  jj.  648,  134  A.  S.  K.  966,  18  Ann. 

MB  geneially,  Dmkdo,  yoL  8,  p.  1068  .q^^  ggg,    ^nd  see  infra,  par.  1»6 

•"Snited  Stat«  T.  ^  OrW,  *  it^fficksen  Lmnber  €a  Gi^ 
!?"J?\         nJI  lilri^.   w.u!:  Lumber  Co.,  150  N.  C.  282,  S3  8.  E. 

i!^itfco^^rik'u?s:  ^ 

1,  17  S.  Ct.  7,  41  U.  8.  (L.  ed.)  327;  Bear  Li&e,  ^•^'^^^^r 

Brady  v.  Jofaneon,  76  Ind.  445,  26  AtL  Co-  T;  ^' 

40,  20  L.R.A.  737;  Cox  t.  New  Bern  S.  Ct  7,  41  TT.  8.  (I*  ed.)  387. 

U^tvig,  etc..  Fuel  Ca,  151  N.  C.  62,  18.  Landigan  t.  Mayer,  32  On*. 

86  S.  G.  648, 134  A.  8.  B.  966, 16  Ana.  245,  51  Fae.  649,  67  A.  S.  R.  521; 

Cas.  936.  Keener  v.  Trigg,  98  U.  8.  60,  26  U. 

,    Note*:  IM  A.  8.  B.  625;  9  L.B.A.  S.  (L.  ed.)  83;  I^edyard  t.  Butler,  » 
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entitled  to  be  regarded  ae  a  mortgagee  for  a  valuable  consideratioiL 
who  surrenders  therefor  a  prior  mortgage  with  the  aocrued  interest 

thereon."  While  there  is  some  authority  to  the  contrary,**  it  is 
generally  held  that  a  mortgage  for  a  pre-existing  debt  is  not  given 
for  value  so  as  to  entitle  the  mortgagee  to  protection  as  a  purchaser 
for  value,^*  though  such  a  mortgEige  is  good  as  against  subgequent 
purchasers  or  mortgagees.*'  If  a  mortgage  is  revived,  by  a  new 
promise  after  the  statute  of  limitations  has  run  againrt  it,  it  oonsti- 
tutea.  in  the  absence  of  equities  to  the  contrary,  a  lieo  superior  to 
subsequent  mortgages.^*  So,  if  a  mortgage  is  taken  for  a  pre-existing 
debt,  and  the  creditor  at  the  time  agrees  to  extend  the  time  of  pay- 
ment, this  additional  consideration  will  entitle  the  mortgagee  to  pro- 
tection a&  a  piirchaser  for  value.'*  But  where  at  the  time  of  taking 
the  mortgage  there  is  no  agreement  to  extend  the  tinie  of  payment, 
the  fact  that  the  mortgagee  subsequently  extends  the  time  voluntarily 
-will  not  render  him  a  purchaser  for  value.*^ 

190.  Estoppel  to  Assert  Priority  Generally. — Where  one  acting  aa 
agent  for  an  assuming  owner  in  procuring  a  loan  secured  by  a  mort- 
gage furnishes  the  prospective  mortgagee  a  dei^cription  of  the  prem- 
ises, is  present  when  the  mortgage  is  delivered,  and  receives  a  part 
of  the  borrowed  money  in  payment  of  a  claim  on  the  land,  he  ia 
estopped  to  assert  titie  to  part  of  the  mortgaged  premises  against  the 
mor^agee.'  And  where  the  owner  of  land  stands  by  without  dis- 
closing his  title,  and  permits  his  property  to  be  mortgaged  by  a  pre- 
tending owner  to  one  who  is,  to  his  knowledge,  relying  on  the  appar- 
ent ownership  of  such  mortgagor,  he  is  estopped  to  assert  his  title 

Paige  (N.  T.)  132,  37  Am.  Deo.  379.  Cas.  393  and  note;  In  te  Roefaester, 


14.  Constant  t.  Rochester  Umvers-  181 Donaldson  t.  Gape  Fear  Bank, 

ity,  111  N.  T.  604,  19  N.  B-  631,  7  16  N.  C.  108,  18  Am.  Dee.  OT7;  Union 


15.  Hanold  r.  Kays,  64  Hieh.  499,  K.  W.  1034,  44  A.  S.  B.  538. 
31  N.  W.  420,  8  A.  8.  K.  836;  Cbi^     Note:  33  UR.A.  305^  et  seq. 

T.  Atlas  Lamber  Co.,  43  Neb.  224,  61     17.  Note:  33  L.R.A.  308  et  seq. 
N.  W.  637,  47  A.  S.  R.  753;  Long-     18.  Sigouraey  Pint  Nat.  Bank  v. 
fdlow  v.  Barnard,  66  Nob.  612,  79  Woodman,  93  la.  668,  62  N.  W.  28, 
N.  W.  266,  76  A.  S.  B.  117;  Moom  57  A.  S.  R.  287.   And  aee  infra,  par. 
T.  Fuller,  6  Ore.  272,  25  Am.  R«p.  250  at  aeq. 

524.  19.  Richardson       Wmt,  11  Aris. 

Note:  3  Ann.  Caa.  396.  395,  05  Pac.  124,  16  L.R.A.(K.S.) 

16.  People's  Sav.  Bank  v.  Batea,  190;  Qilehrist  v.  Ooogfa,  63  Ind.  576, 
120  U.  S.  556,  7  S.  Ct.  679,  30  U.  30  Am.  Rep.  250;  O^Brien  v.  Pleek- 
S.  (L.  «d.)  754;  OUchrist  v.  Gongh,  enstein,  180  N.  T.  360,  73  N.  B.  30, 
fiS  Ind.  576,  30  Am.  Rep.  250;  Adams  106  A.  S.  R.  768. 

V.  Vanderbeek,  148  ;ind.  92,  45  N.  E.     Notes:  33  UR.A.  309  et  aeq.;  3  Aaa. 
ti4.'>,  47  N.  E.  24,  62  A.  S.  B.  497;  Caa.  396. 
JSmpire  State  Trust  Co.  v.  Fisher,  67     SO.  Note:  3  Ann.  Caa.  396. 
N.  J.  Eq.  602,  60  Atl.  940,  3  Ann.     1.  Note:  48  £.R.A.(N.8.)  76». 


136  N.  T.  83,  32  N.  E.  702,  19  L.RA. 


A.  S.  R.  769,  2  L.R.A.  734. 


410 


Digitized  by 


Google 


19  R,  0.  I*. 


U0RTOAOB8 


against  ihe  mor^gee.*  So,  where  a  wife  sUnds  by  without  dis- 
dofiing  her  title  to  property,  knowing  of  repreeeutationa  of  owner- 
ship made  by  her  husband  in  order  to  obtain  a  loan  on  the  security 
of  H,  she  will  be  estopped  to  assert  her  title  against  one  who  loans 
money  on  the  security  .of  a  mortgage  on  the  land  in  reliance  npoa 
his  representations.' 

191.  Estoppel  Sought  against  Mortgi^ee.— A.  mortgagee  who  would 
otherwise  be  entitled  to  priority  may  forfeit  such  priority  by  fraud 
or  uegligencej  as  well  as  by  notice  of  a  prior  equ\ty.*  But  silence 
alone  will  not  ordinarily  affect  his  right.*  As  between  prior  and 
subsequent  mortgagees  it  often  happens  that  the  former  by  his  acts 
and  conduct  is  estopped  from  asserting  his  mortgage  as  against  the 
latter.*  Where  a  mortgagee,  either  expressly  or  by  positive  acts, 
denies  the  existence  of  his  mortgage  to  a  prospective  purchaser  of  the 
land,  he  will  be  estopped  to  assert  it  against  the  purchaser  after  he 
has  made  the  purchase.^  Thus  if  a  mortgagee  j6ins  vnth  the  mort- 
gagor in  a  deed  conveying  the  mortgaged  premises,  together  with  a 
smaller  parcel  owned  by  the  mortgagee  in  severalty,  the  deed  contitin- 
ing  a  covenant  that  the  premises  are  free  from  incumbrances,  he  will 
be  estopped  to  assert  his  mortgage,  the  deed  making  no  exception 
of  it  and  he  not  giving  the  purchaser  notice  that  he  claimed  any 
title.'  And  if  a  mortg^agee,  in  consequence  of  assurances  that  he 
shall  leooive  his  money  in  another  quarter,  permits  the  mortgagor 
to  sell  the  promises  wiliiout  making  known  his  claim,  the  purchaser 
will  be  protected,  notwithstanding  the  fund  from  which  the  mortgagee 
expected  payment  faUed.'  Likewise,  where  land,  on  which  was  a 
duly  recorded  mortgage,  was  sold  at  auction  in  the  presence  of  the 
mortgagee,  and  the  auctioned  announced  that  it  was  unencumbered, 
which  statement  the  mortgagee  failed  to  correct,  he  was  held  to  be 
estopped  to  set  up  his  moitgage.^^  Priority  is  taken  Qver  a  mortgage 

a  claim  for  money  advanced  for  the  erection  of  a  building  on 

S.  Oaddes  v.  Pawtu«ket  Inst  for  ties  F.  Insuranoa  Go.  t.  Wbipp,  2S 

Savings,  33  E.  I.  177,  80  Att.  .m,  (3*,  D.  482,  53  L.  J.  Cb.  628,  5l  L. 

Ann.  Cas.  1913B  407.  T.  N.  S.  806,  32  W.  R.  626»  10  Eng. 

S.  Note:  48  L.RA.(N.S.)  750.  Rul.  Cos.  516. 

4.  Ibbottson  v.  Rhodw,  2  Veni.  Notes :  49  Am.  Dec.  388;  48  UR. A. 
554,  18  Eng.  RoL  Cas.  531  and  note.  (N.S.)  961. 

5.  Brindwrlioff  r.  Lansii^,  4  Johns.  7.  I/Amoureiui  t,  Vandenbnrgh,  7 
Ch.  (N.  T.)  65,  8  Am.  Dec.  538.  SM  Pfuge  (K.  Y.)  316,  32  Am.  Dec.  635. 
also  Estoppel,  voL  10,  p.  602.  Note:  48  L.R.A.(N.8.)  761. 

6.  Lee  v.  Mimm,  7  Craneh  366,  3  8.  Dnrham  v.  Alden,  20  He.  238, 
U.  8.  (L.  ed.)  373;  Darham  v.  Alden,  37  Am.  Deo,  48. 

20  MflL  228,  37  Am.  Dec.  48;  Brinek-  9.  Taylor  r.  Cole,  4  ICuaf.  (Ya.) 

erhoff  r.  Lansing,  4  Johns.  Ch.  (N.  351,  6  Am.  Dee.  5Q6. 

T.)  65,  8  Am.  Dec.  588;  Bioe  «.  Rice,  10.  Marfcbam  t:  O'Coaoor,  63  Ga. 

2  Drew.  73,  33  U  J.  Oi.  280,  10  183,  21  Am.  R^.  240. 

Bng.  Bnl.  Caa.  507;  Hertbcm  Gonn- 
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the  m<nrtgaged  premises,  where  the  h<dder  of  Ibe  mortgage  invites  the 
expenditure  km  aeserts  that  the  person  advancing  the  money  shall 
be  protect^.'^  And  a  subeequent  mortgagee  will  be  estopped  to 
redeem  the  premises  as  against  a  prior  mortgagee's  assignee,  whom 
the  sabsequent  mortgagee  induced  to  purchase  on  the  aasunnoe  that 
he  would  never  redeem.** 

Priority  between  Mortgagee  und  Other  Liene 

192.  Special  Assessmevts  and  Taxes. — Both  taxes  and  special 
assessments  for  local  improvements  are  levied  under  the  sovereign 
power  of  the  state,  and  under  the  theory  that  they  are  for  the  gen- 
eral good.  The  same  means  may  be  given  for  their  enforcement. 
As,  therefore,  the  legislature  has  the  constitutional  power  to  declare 
thai  taxes  shall  be  a  lien  on  land  prior  to  all  other  liens,  so  it  has 
the  powra  to  declare  that  special  assessments  shall  be  a  lien  prior  to 
all  otitier  Ueaa  of  a  private  nature,  even  though  they  may  have 
attached  before  the  assessment  was  made.'*  Therefore,  a  lien  for 
street  improvement  assessments  is  prior  to  mortgages  existing  at  the 
time  it  accrues,  under  statutes  meking  such  assessments  a  part  of  the 
tax  due  on  the  property  and  collectable  as  other  taxes,  and  making  tax 
liens  prior  to  mortgages ;  ^*  and  by  necessary  implication  snch  a 
lien  is  given  priority  in  rank  to  an  antecedent  mortgage  under  a  city 
charter  authorizing  assessments  with  a  lien  therefor,  aithon^  it  is 
not  expressly  declared  that  they  shall  be  prior  in  rank  to  other  liens.** 
Furthermore,  it  has  been  said  that  in  the  absence  of  statutory  direc- 
tion to  the  contrary,  special  assessments  will  have  priority  over  exist- 
ing mortgages  on  the  property.'*  But  the  general  rule  is  that  in  the 
absence  of  statutory  authority  on  the  subject,  the  lien  of  a  special 
iissessment  will  not  be  superior  to  that  of  a  lien  of  a  private  nature 
prior  in  time.''  The  lien  of  a  tax  on  land,  if  it  be  a  liMi  at  all,  as 

11.  Godeffroy  v.  Caldwell,  2  CaL  City  St.  R.  Co^  92  Tex.  129,  46  S. 
489,  56  Am.  Dec.  360.  W.  786,  44  L.R.A.  716;  SMttle  v. 

12.  Fay  v.  Valentine,  12  Pi«k.  HiD,  14  Wash.  487,  45  Fae.  17,  3& 
(Mass.)  40,  22  Am.  Dee.  397.  L.R.A.   372    and   note.     And  aw 

IS.  State  V.  Kilbnin,  81  Conn.  9,  Spbcul  om  Local  AjtsassmnB. 
69  All.  1028,  129  A.  S.  R.  205;  Cam-     14.  Seattle  v.  HiU,  14  Wash.  487, 
bria  Iron  Co.  t.  Union  Trust  Co.  154  46  Pae.  17,  35  URA.  872. 
Ind.  291,  65  N.  E.  746,  66  N.  E.  665,     16.  Dxvannan   v.    FanMra*,  ete. 
48  L.R.A.  41;  Baldwin  v.  Moronev,  Mat.  Bmk,  100  Ky.  571,  S8  S.  W. 
173  Ind.  674,  91  N.  fi.  3,  90  LILA.  1052,  30  UUJL  121. 
rK.8.)  761  and  aotei  Dreasman  v.     IB.  Horqy  Engineerii^,  ete.,  Co.  v. 
Farmers',  etc.,  Nat.  Bank,  100  E^.  St  Louis  Aitificial  loe  Biidc  Co.,  242 
571,  38  8.  tr.  1052,  36  L.RA.  121;  Mo.  341,  146  8.  W.  U4^  Ann.  Gas. 
WaaliingtoD  County  Dnunage  ComT^l  1913C  1200,  40  L3A.(K.B.)  U9. 
T.  East  Carolina  Home,  ete.,  Aj»*n,     17.  Kotei:    Si   LJtA.   373;  30 
165  K.  G.  697,  81  6.  E.  947,  Ann.  L.R.A(}r.S.)  763L    And  aae  supra, 
Cas.  1916C  40;  Storrie  v.  Houfiton  par.  168  et  seq. 
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against  a  penon  without  ncitiG«,  ia  generally  aaperior  to  fiie  right 
of  either  mortgagor  or  mOTtgagee.**  It  ia  generally  conceded  that 
^  legialature  may  make  a  tax  lien  a  first  claim  on  the  property 
with  preeedence  of  a  mortgt^,  whether  created  before  or  after  the 
aijumument  of  the  tax.^*  But  it  has  been  said  that  the  provision  of 
«  statute  giving  superiority  to  tax  procen  over  mor^ages  cannot  be 
held  to  apply  to  mortgages  created  before  the  act  was  paned.** 

193.  Priotity  m  between  Mortgage  and  Judgment  Generally. — A 
creditor  of  a  mortgagor,  who  obtains  his  Judgment  aftw  the  ezecu^ 
tion  of  a  mortgage  which  has  been  duly  registered,  takes  it  subject 
to  tike  rights  <^  tiie  mortgagee.^  And  the  lien  of  an  equitable  mort- 
gage is  superior  to'  that  of  subsequent  judgments.*  Conversely,  a 
judgment,  properly  docketed,  usually  has  priority  over  a  subsequent 
motigBgi,*  although  the  right  ma^'  be  forfeited  by  laches.*  It  has 
been  said  that  if,  when  a  mortga^  is  executed  and  recorded,  no  judg- 
ment against  the  mortgagor  appears  on  tho  judgment  docket,  the  Uen 
of  the  mortgage  is  prior  to  that  of  an  undocketed  judgment  then 
existing  against  the  mortgagor,  though  it  had  been  filed  wilii  the 
olflrk  <^  the  court  and  some  entries  eonceming  it  had  been  made  in 
the  court  records.*  In  some  jurisdictions,  however,  a  judgmttit  ren- 
dered during  a  term  of  court  relates  back  to  the  first  day  thereof, 
and  is  a  lien  on  the  real  estate  of  the  judgment  debtor  tfrom  that 
time.  It  is,  therefore,  a  lien  which  hw  priority  over  a  mortgage 
recorded  during  the  term,  though  the  judgment  was  aotually  ren- 
dered after  the  mortgage  was  recorded.*  But  if  the  lien  oi  a  judg- 
ment attaches  only  from  the  time  ihc  court  actually  convenes,  the 
lien  of  ft  mortgage  handed  in  for  record  on  the  first  day  of  t^e  term 
of  court,  before  it  actually  convenes,  is  superior  to  that  of  a  judgment 

It.  WiHiuu  V.  BOltODf  SS  Me.  547,  Keenao,  3  Demn.  (S.  a)  74,  4  Am. 

06  JUB.  Deo.  729;  Exam  v.  Baker,  Deo.  604. 

115  K.  a  a«,  20  S.  E.  448,  44  A.  s.  TrapnaU  v.  Hichardwn,  13  Ark. 

S.  B.  449.    See  Tamok.           _  543,  58  Am.  Dee.  338;  Shufelt  v. 

19.  Kot«:    10    tJlX    478  ;    90  Shufelt,  9  Paige  (N.  Y.)  137,  37  Am. 

UB^.(N.S.)  708.  Dee.  381;  Vanstory  t.  Thorftton,  H2 

«.  Note:  10  L.B.A.  478.  n.  C.  196,  17  8.  E.  566,  34  A.  8.  R. 

eom,  109  Wis.  271,  85  N.  W.  322,  *              *^  ,^ 

8S  A.  S.  E.  896.    See  Jmmre,  5.  MoK^ma  t  Van  Bkrwm,  IM 

VOL  16,  p.  814  et  seq.                   '  ^  871,  86  N.  W.  322,  83  A.  8,  R. 
S.  l«idd]u;tB&  Bank  Garp»ter, 

7  Ohio  21,  pt  1,  28  Am.  Dee.  618  ft.  Oeoboek  t.  Baker;  52  Neb.  447, 
(role  dianged  iA  Ohio  by  White  v.  72  N.  W.  682,  86  A.  8.  B.  619;  Nev 
Dtmnan,  1  Ohio  St.  HO,  in  applyinflr  South  Bldgv  As^n  t.  Beed,  98 
■Utnte  t^atiag  to  exeeation  and  »•  Va.  846,  31  8.  B.  514,  70  A.  S.  B. 
•ordinff  of  mortfagea) ;   Delaixe  t.  868. ' 
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recovered  at  that  term.'  A  judgment  creditor  is  not  a  purchaser  to 
be  affected  by  want  of  notice,  and  a  misdescription  of  land  of  the 
judgment  debtor  in  a  recorded  mortgage  executed  prior  to  the  judg- 
ment will  not  give  him  priority  over  the  mortgage,  but  the  mortgagee 
may  have  the  mor^iage  reformed  and  forecloeedA  The  holder  of  a 
valid  second  mortgage  is  entitled  to  priority  over  the  attacking  judg- 
ment CTedit<»rs  in  the  application  of  the  funount  which  a  fixst  mort- 
^Cage,  otherwise  valid,  is  reduced  because  including  improper  items 
of  indebtedness.*  A  bona  fide  mortgagee  of  premises  conveyed  to  tlie 
mortgagor  in  fraud  of  bis  grantor's  ereditors,  having  no  notice  of  tiie 
fraud,  is  entitled  to  a  preferrace  over  a  creditor  of  the  fraudulent 
grantor  who  obtains  judgment  and  buys  in  the  premises  on  execution 
after  the  fraudulent  conv^ance  before  the  execution  of  the  mortgage, 
but  whose  deed  is  not  recorded  until  aft^  the  mortgage  is  recorded, 
although  paxt  of  the  amount  loaned  on  the  mortgage  is  not  paid  over 
to  the  mortgagor  until  after  the  sheriff's  deed  is  recorded.^^ 

194.  Priority  as  between  Unrecorded  Mortgage  and  Judgment. — 
Under  some  of  the  recording  acts  and  statutory  provisions,  the  lieu 
of  a  judgment  will  take  priori^  over  a  prior  unrecorded  mortgage, 
and  a  purchaser  at  an  execution  sale  thereunder  will  acquire  a  good 
title  as  against  the  mortgagee.^*  But  if  between  the  judgment  and 
the  unrecorded  mortgage  there  is  a  second  mortgage,  which  is  entitled 
to  priority  over  such  judgment,  hut  which  must  be  postponed  as  to 
the  prior  unrecorded  mortgage,  by  reason  of  ihe  second  mortgagee 
having  notice  thereof,  aucb  unrecorded  mortgage  will  also  be  entitled 
to  priority  over  such  subsequent  jud^^nt.*'  As  between  a  pur> 
chaser  at  an  execution  sale  and  a  purchaser  at  a  sale  on  foreclosure 
of  a  mortgage  which  was  unrecorded  at  the  time  the  lien  of  the 
judgment  creditor  was  acquired,  the  burden  is  on  the  person  assert- 
ing his  right  under  the  unrecorded  mortgage  to  show  that  the 
judgment  creditor  had  notice  of  such  mortgage  prior  to  the  acquisi- 
tion of  his  lien.**   When  a  second  mortgage  is  given  on  express 

7.  Follett  V.  Hall,  16  Ohio  Ul,  47  en*,  ete.,  Bsi^  v.  Penn^Tania  Baok, 


8.  Svarts  v.  Stees,  2  Kan.  236,  85  240;  MeKnigbt  v.  Gordon,  13  Rich. 
Am.  Dec.  588.  Bq.  (S.  C.)  222,  94  Am.  Dee.  164; 

9.  Hibbard  Cribb,  80  Wis.  398,  Bamett  v.  Sqayres,  93  Tex.  193,  54 
49  N.  W.  823, 15  L.RA.  768.  S.  W.  241,  77  A  S.  B.  864. 

10.  Ledyard   t.   Butler,   9   Paige  Note:  21  LJLA.  38  et  saq. 

(N.  T.)  132,  37  Am.  Dee.  379.  See  also  JuneicEinrB,  ml.  15,  pp. 

11.  Stevenson  t.  Texas,  ete.,  R.  Co.,  815-817. 

105  U.  S.  703,  26  U.  S.  (L.  ed.)  1215;  IS.  Mannfaetnrflgra',  ate.,  Bank  v. 

Smith  V.  Randall,  6  Cal.  47,  65  Am.  Pa&naylvania  Bank,  7  Watte  ^  8. 

Dee.  475;  Ridiards  v.  Griffith,  92  (Pa.)  335,  42  Am.  Dec  240. 

Cal.  493,  28  Pae.  484,  27  A  8.  R.  18.  Bamett  v.  Squyres,  93  Tex. 

166;  Shepherd  v.  BniUaUier,  ^  Oa.  193,  54  S.  W.  241,  77  A.  S.  B.  864. 
443,  58  Am.  Dee.  523;  Manofaietaiw 


Am.  Dec  365  and  note. 


7  Watts  A  S.  (Pa.)  335,  42  Am.  Dec. 


414 


Digitized  by 


Google 


19  R.  G.  U 


MORTGAQES 


I  195 


agreement  &at  Hie  first  mortgage  shall  be  satisfied  -with  the  money 
advaneed,  a  judgment  creditor  of  the  mortgagor  whoee  judgment  is 
docketed  before>  the  satisfaction  and  cancellation  of  the  fixst  mort- 
gage or  the  receding  of  the  second  mortgagOi  and  who  subsequently 
purchases  tiie  premises  nt  execution  sale  under  his  judgment,  with- 
out notice  of  the  agreement  or  nature  of  the  dealings  between  the 
parties  to  the  second  mortgage,  has  a  lien  superior  to  the  rights  of 
the  second  mortgagee.  The  latter  is  not  entitled,  as  against  such 
piurchasers,  to  be  subrogated  to  the  rights  of  the  first  mfN*tgagee." 
Under  statutes  protecting  subsequent  purchasers  fmd  mortgagees 
against  prior  unrecorded  mortgages  it  has  been  held  tiiat  the  lien  of 
a  judgment  is  subordinaXe  to  tiiat  of  an  unrecorded  mortgage  exe- 
cuted prior  to  the  rendition  of  the  judgment,  since  a  judgment  cred- 
itor is  not  a  piu>cbaser  or  a  mortgagee.'* 

19Sb  UisceUaneoaa  Hatters. — The  delivery  of  a  mortga^  cannot 
take  place  when  the  mortgagee  has  no  knowledge  thereof.**  Conse- 
quently, if  a  mortgage  is  filed  for  record  without  the  mortgagee's 
knowledge,  it  must  be  held  subordinate  to  attachments  subsequently 
levied;  and  an  acceptance  of  the  mortgages  by  the  mortgagees  subee- 
qu«Qt  to  the  attachment  levy  does  not  relate  back  to  the  original 
filing  so  as  to  make  the  mortgage  lien  attach  as  paramount.*'  But 
a  mortgage  duly  signed  and  recorded  is  not  wholly  in<^>eratiTe  because 
it  is  without  the  mortgagor's  seal.  It  may  be  reformed  by  the  addi- 
tion of  a  seal  and  thus  given  effect  as  against  a  subsequent  attaching 
creditor  having  notice.**  Attachments  levied  on  mortgaged  prop- 
erty wre  properly  given  priority  over  money  afterwards  paid  over  on 
the  security  of  t^e  mortage  in  accordance  with  the  agreement  under 
whidi  it  was  executed.**  A  mortgage  whidi  has  not  been  deposited 
for  record  with  the  recorder  of  the  proper  county,  before  an  assign- 
ment of  tlie  property  by  the  mortgagor  for  the  benefit  of  his  cred- 
itors takes  effect,  is  not  a  valid  lien  on  the  property,  as  against  the 
assignee  or  the  creditors,  nor  does  it  become  so  by  being  subsequently 
recorded.**  A  daim  for  funeral  expenses  of  a  mortgagor  is  not 
entitled  to  priority  over  the  lien  of  the  mortgage,  under  a  statute 
providing  that  if  the  p^sonal  estate  of  a  decedent  is  not  sufficient 
to  pay  bis  liabilities  the  burial  expenses  shall  be  paid  in  full  "bef(H% 

14.  Kiducrds  v.  Oriffltb,  92  Cal.  17.  Natioiial  State  Bank  v.  llone 

403,  28  Pae.  484^  27  A.  a  B.  166.  Co.,  78  la.  174,  34  N.  W.  803,  5  A.  8. 

16.  Vaoghn  v.  Sebnialde,  10  Mont.  R.  670;  Bell  v.  Fanners'  Bank,  11 

186,  25  Pae.  202,  10  L.fiJL.  411  and  Bnsb  (Ey.)  34,  21  Am.  Bep.  206. 

note;  DftWBon  v.  HeCarhr,  21  Wash.  18.  Note:  8  L.R.A.  614. 

1114,  67  Pae.  816,  76  A.  8.  R.  841.  19.  Dnmmer  v.  Smedl«T,  110  Mich. 

Note:  ZL  LJLA.  38  et  eeq.  466,  68  N.  W.  260,  38  L.BJk.  490. 

Seeako  -llnieiairas,  vol.  16,  p.ai6.  fiO.  Bets  t.  Snyder,  48  Ohio  St, 

16.  See  rapra,  par.  52.  492,  28  N.  £.  234,  13  L.BJL.  235. 
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any  pro  rata  distribution  shall  be  made."  *  Hie  mattflr  of  priohty 
as  between  a  mortgage  and  a  meehaoic's  lien  ia  oonsideEed  in  another 
place.' 

Priority  o»  beHoetn  Pwehate  Money  Mortgage  and  Other  Bdghte 

196.  Mortgages  Generally. — ^It  is  a  general  rule,  to  which  there 
is  little  dissent,  that  a  mortgage  on  land  executed  by  Uie  purchaser 
of  the  land  contemporaneously  with  the  acquirement  of  the  legal  title 
thereto,  or  afterwards,  but  as  a  part  of  the  same  transaction,  is  a 
purchase  money  mortgage,  and  entitled  to  preference  as  such  over  all 
other  claims  or  liens  arising  through  the  mortgagor  though  they  are 
prior  in  point  of  time ;  and  this  is  true  without  reference  to  whether 
the  mortgage  was  executed  to  the  vendor  or  to  a  third  person.'  The 
reason  for  the  rule  most  frequently  given  is  that  tile  Mecution  of 
the  deed  &nd  of  the  mortgage  being  simultaneous  acts,  the  title  to 
the  land  does  not  for  a  sin^e  moment  reet  in  the  purchaser,  but 
merely  passes  through  his  hands,  and  without  stopping,  vests  in  the 
mort^iLgee,  and  during  such  instantaneous  passage  no  lien  of  any 
character  can  attach  to  the  title.*  The  deed  and  mortgage  need  not 
be  executed  at  the  same  moment,  nor  even  on  tiie  same  day,  to  make 

1.  Milward  v.  Shielda,  19  Ky.  422  uid  note;  Boies  v.  Beobem,  127 
1076,  43  S.  W.  184,  39  UR.A.  506,  N.  Y.  620,  28  N,  E.  657,  14  L.B.A. 

2.  See  MsoOAHiaB'  LiKirs,  vt^  18,  55  and  note;  Weil  v.  Casey,  125  N. 
p.  955  et  Beq.  C.  356,  34  S.  E.  506,  74  A.  8.  R. 

S.  United  States  v.  New  Orleans,  644;  Cake's  Appeal,  23  Pa.  St.  186, 

etc.,  R.  Co.,  12  Wall.  362,  20  U.  S.  62   Am.   Dm.  32S;  Conmonweattb 

(U  ed.)  434;  Western  Tie,  etc,  Co.  Title  Ins.,  etc,  Co.  v.  Ellis,  192  Pa. 

T.  Campbell,  113  Ark.  570,  169  S.  W.  St.  321,  43  Atl.  1034,  73  A.  S.  B. 

253,  Ann.  Cas.  1916C  943  and  note;  816;  Baker  v.  Clepper,  26  Tex.  029, 

Montgomery  v.  Keppel,  75  Cal.  128,  84  Am.  Dec.  691  and  note;  Boes  v. 

19  Pae.  178,  7  A.  S.  B.  126;  Prot-  Lndington,  13  Wis.  376,  80  Am.  Dec. 

estant  Episcopal  Church  t.  E.  E.  741;  Powers  t.  Peiise,'20  Wyo.  327, 

Lowe  Co.,  131  Ga.  666,  63  S.  E.  123  Pac.  925,  40  L.RA.(N.S.)  785. 

136,  127  A.  S.  R.  243;  Austin  v.  Notes:  62  Am.  Dec.  511;  9  L.R.A. 

Underwood,  37  Bl.  438,  87  Am.  Dee.  481;  14  LJI.A.  65. 

254;  Magee  v.  Magee,  51  lU.  500;  99  4.  United  SUtes  v.  N«w  Orieans, 

Am.  Dec.  571;  Laiaey  v.  Aikin,  80  etc.,  R.  Co.,  12  WaU.  362,  20  U.  S. 

la.  112,  45  N.  W.  384,  20  A.  S.  R.  (L.  ed.)  434;  Western  Tie,  etc.,  Co. 

408;  Foster  Lnmber  Co.  v.  Harlan  v.  Campbell,  113  Ark.  570,  169  8.  W. 

County  Bank,  71  Kan.  158,  80  Pac.  253,  Ann.  Cas.  1916C  943  and  note; 

49,  114  A.  8.  B.  470,  6  Ann.  Cas.  44;  ProteBtont  Epiaoopal  Chnrch  t.  £. 

Warren  Mortg.  Co.  v.  Winters,  94  E.  Lowe  Co.,  131  Ga.  666,  63  8.  E. 

Kan.  615,  146  Pae.  1012,  Ann.  Caa.  136, 127  A.  8.  &.  243 ;  Warna  UaAg. 

1916C  956;  Stewart  v.  Smith,  36  Co.  v.  Winten,  94  Kaa.  615,  1411 

Minn.  821,  30  N.  W.  430,  1  A  8.  R.  Pac  1012,  Ajdb.  Cte.  1916C  9M; 

651;  Marin  v.  Kdox,  117  Mann.  Demeter  t.  Wileox,  115  Mo.  834,  28 

136  N.  W.  16,  40  LJt.A.(N.S.)  272  8.  W.  613,.  37  A.  8.  Bl  422;  Beat  t. 

and  neta;  Demeter  v.  WilwK,  115  lAcHnston,  13  Wis.  27^  aD.AM.  Dst. 

Mo.  684,  28  S.  W.  «13,  B7  A^  S.  B.  741. 
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them  contempOTaneoua,  provided  they  were  parts  of  one  continuoua 
transaction,  and  so  intended  to  be,  ao  that  the  two  instruments  should 
be  given  contemporaneous  oper^ion  in  order  to  promote  the  intent 
of  tiie  parties.*  A  mortgi^e  given  to  secure  money  to  be  applied 
on  the  purchase  price  of  luid,  although  given  after  the  execution 
of  a  deed  of  the  property  mortgaged,  the  mortgagee  paying  the  money 
to  a  third  person  with  whom  the  deed  had  Wn  deposited  in  escrow 
until  the  payment  of  the  purchase  price,  and  securing  the  deed  and 
delivering  it  to  the  mort^;agor,  is  nevertheless  a  purchase  money 
mortgage,  and  takes  precedence  over  other  liens  and  claims.*  Simi- 
larly, it  has  been  ruled  that  money  advanced  to  be  used  in  buying  a 
tract  of  land,  under  a  promise  by  the  purchaser  to  execute  the  lender 
a  mortgage  for  the  amount  advanced,  in  equity  constitutes  a  lien 
upon  the  land,  whether  or  not  the  mortgage  is  executed;  and  this 
lien  is  superior  to  a  subsequently  executed  mortgage  to  a  person 
having  notice  of  the  facts.*  However,  a  contrary  doctrine  has  been 
declared.*  A  pnrehase  money  mortgage  to  a  vendor  without  notice 
has  priority  over  another  mortgage  which  was  executed  and  recorded 
before  the  mortgagor  obtained  title  and  which  was  given  to  secure 
the  money  for  the  mortgagor's  cash  payment  to  the  vendor.* 

.197.  Dover  ftight  of  Hortgi^z^s  Widow.— Tt  is  well  settled  that 
the  dower  rights  of  a  widow  in  land  conveyed  to  her  husband  and 
At  the  same  time  mortgaged  by  him  to  the  grantor  for  purchase  money 
are  subject  to  the  rights  of  the  mortgagee  and  those  claiming  under 
him,  although  she  does  not  join  in  the  mortgage.  Her  right  in  such 
■cases  is  only  to  dower  in  the  land  subject  to  the  mortgage  or  in  the 
^rplus  remaining  after  payment  of  the  mortgage  debt.  Although 
in  ^onie  of  the  cases  supporting  this  rule  it  appears  that  the  wife  did 
Join  in  the  execution  of  the  mortgage,  nevertheless  those  cases  are 
in  accord  with  the  reason  of  the  rule.^*   While  the  reason  for  the 

S.  Stewart  v.  Smith,  36  Minn.  82,  9.  Turk  v.  ISmk,  68  Mo.  18,  30 

30  N.  W.  430, 1  A.  S.  R.  651;  Harin  Am.  Rep.  771. 

V.  Knnx,  117  Hinn.  428,  136  N.  W.  Notes:  40  L.B.A.(N.S.)  277;  Ann. 

15,  40  LJ2A.(N.S.)  272;  Whsatic^  ▼.  Gas.  19160  953. 

Calhoun.  12  Laigh  (Va.)  264,  37  Aib.  10.  Mayburjr  t.  Brieo,  15  Pet.  21, 


6.  Birmingliam  Bl^.,  ete.,  An'o  v.  noand  Electric  R.  Co.  v.  Owal^,  196 
Boggs,  116  Ala.  587,  22  So.  852,  67  Fed.  278,  116  C.  C.  A  98,  40  Lit.A. 
A.  8.  R.  147:  ^  (N.S.)  609;  Eslsva  v.  L^retre.  31 

7.  Foster  Lumber  Co.  v.  Harlaa  Ala.  504,  56  Am.  Dec.  266;  StepbeiM 
-County  Bank,  71  Kan.  168,  80  Pae.  v.  BiehneU,  27  HI.  444,  81  Am.  Deo. 
49,  114  A.  8.  B.  470,  6  Ann.  Gaa.  242;  H^mn  t.  Roktin,  164  la.  180, 
44.  145  N.  W.  ^36,  52  L.BJl.(N.S.)  640 

8.  StiuuflU  T.  Roberts,  13  Ohio  and  note;  Smith  v.  Stanley,  37  Me. 
148,  42  Am.  Bee.  193.  11,  58  An.  Dee.  771;  MeCanley  t. 

Notes:  14  UR.A  56;  40  L.B.A.  Grimes,  1  Oill  ft  J.  <Md.)  318,  20 


Dee.  654.  . 


10  U.  S.  (L.  ed.)  646;  London  Undet^ 


<N.S.)  276. 


Am.  Deo.  434;  Holkroipk  v.  Finaeja 
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general  rule  as  to  the  priority  of  a  purchase  mon^  mortgage  i» 
generally  placed  on  the  ground  of  coatemporaneoos  execution  and 
instantaneous  seizure,^'  it  has  been  said  that  if  one  compares  the  case 
of  ihe  holder,  of  a  purchase  money  mortage  coming  into  a  court 
of  equity  and  asking  for  foreclosure  against  the- mortgagor  and  hi& 
wife,  and  that  of  a  vendee  of  land  without  a  mortgage  coming  into 
the  same  court  to  enforce  his  so-called  vendor's  lien  against  the  vendee 
and  his  wife,  it  will  be  found  difficult  to  distinguish  between  the 
cases.**  That  a  grantee  includes  in  his  mortgage  to  the  grantor  for 
purchase  money  other  land  than  that  purchased  has  been  held  not 
to  affect  the  rule  that,  as  against  the  mortgagee  and  those  claiming 
under  him,  the  widow  of  the  grantee  is  not  entitled  to  dower  in  the 
land  purchased.**  But  dower  claimed  out  of  the  homestead  may 
be  set  aside  free  from  the  claims  of  even  a  purchase  money  mortgage, 
if  the  remainder  of  the  testator's  property  is  sufficient  to  satisfy  it.'* 
In  a  few  decuions  the  view  has  been  taken  that  the  wife's  right 
to  dower  is  paramount  to  a  claim  under  a  purchase  money  mortgage 
to  which  the  wife  is  not  a  party.**  This  result  was  reached  on  the 
ground  that^  although  the  seisin  was  but  for  an  instant,  it  was  benefi- 
cial and  therefore  entitled  the  widow  to  dower.**  The  same  rule, 
that  the  dower  rights  of  the  widow  of  the  vendee,  although  she  did 
not  join  in  the  mortgage,  are  subject  to  the  rights  of  the  mortgagee 
and  those  claiming  under  him,  applies  where,  at  the  same  time  that 
the  vendee  receiy^  a  conveyance  of  the  property,  he  gives  a  mortgage- 
to  a  third  person  as  security  for  an  advance  of  the  purchase  money."* 
Many  of  the  decisions  denying  the  widow's  dower  as  against  a  pur- 
chase money  mortgage  are  based  on  the  theory  that  the  seisin  of 
l^e  husband  was  too  instantaneous  to  entitle  her  to  dower;  and  on 
this  theory,  of  course^,  it  is  immaterial  to  whom  the  purchase  money 
mortgage  is  executed.** 

198.  Homestead. — A  purchase  money  mortgage  is  superior  to  a 
claim  of  a  homestead  in  the  mortgaged  prc^rty.**  Without  a  statu- 
tory provision  excepting  purchase  money  obligations  from  the  exemp- 

4  Mass.  566,  3  Am.  Dee.  243;  Stow  11  See  Dowis,  vol.  9,  pp.  576- 

T.  Tifft,  15  Johns.  (N.  Y.)  458,  8  Am.  577. 

Pec.  266;  Pledger  v.  Ellerbe,  6  Rich  15.  Note:    52    L.R.A.(N.S.)  543, 

L.   (8.  C.)  266,  60  Am.  Dec.  123;  Ann.  Cas.  1916C  947. 

SepJnrifht  t.  Moore,  4  Leigh  (Va.)  16.  Kote:  52  L.B.A.(N.S.)  546. 

30,  24  Am.  Dec.  704;  Wheatley  v,  17.  Smith  v.  Stanley,  37  Me.  11, 

Calhoun,  12  Leigh,  (Va.)  264,  37  Am.  58  Am.  Dec.  771. 

Dec.  654.  Notes:  9  L.B.A.  481;  14  L.R.A.  55; 

Notes:  72  Am.  Dec.  302;  Ann.  Cas.  40    L.R.A.(N.S.)    275;    52  L.R.A. 


12.  Note:  Ann.  Cas.  1916C  946.  19.  Carr  v.  CaldweU,  10  Cal.  380, 
18.  Note:  52  L.B.A.(N.S.)  543.     70  Am.  Deo.  740;  Magee  v.  Magee, 

«I8 


3916C  946  et  seq. 

See  Dower,  vol.  9,  p.  575. 
II.  See  Snpra,  par:  196  «t  seq. 


(N.S.)  543. 

18.  Note:  52  L.R.A.{N.S.)  543. 
And  see  snpra,  par.  196  et  seq. 
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tuMi  laws,  it  is  a  principle  of  equity  tbbt  a  purchase  money  mortgage 
given  at  Uie  same  time  as  the  deed,  w  as  a  pajrt  of  the  same  trans- 
action, has  precedence  over  any  prior  geni^ral  lien,  and  that,  for  the 
same  reason  which  gives  it  that  precedence,  it  is  superior  to  the  home- 
stead right  of  ihe  mortgagor.  And  that  is  so  although  the  wife  or 
husband  of  the  vendee  does  not  join  in  the  execution  of  the  mortgage,, 
or  the  right  of  homestead  is  not  expressly  waived  or  released  by  a 
recital  to  that  eCfect  in  the  mortgage  or  in  the  certificate  of  acknowl- 
edgment In  such  case  a  statute  requiring  an  express  waiver  or  release 
of  the  homestead  right  to  be  contained  in  the  instrument  to  create^ 
a  lien  upon  the  premises  as  a^nainst  such  right  does  not  f^ply.**^ 
A  like  precedence  is  also  given  to  a  mortgage  executed  by  the  grantee 
to  a  third  person  as  security  for  money  loaned  for  the  purpose  of 
being  used  in  paying  the  purehase  price.^  A  person  who  advances 
money  to  redeem  from  a  foreclosure  sale  und^  a  purchase  money 
mortgage  on  a  homestead  is  entitled  to  priority  over  the  homestead 
rights,  although  they  are  not  e^ressly  rele^ed  in  the  mortgage 
given  to  secure  such  advance,  where  it  discloses  an  intention  to  effect 
the  release.' 

199.  Deed;  Tax — ^It  is  generally  held  that  the  Mea  of  a  purchase 
money  mortgage  is  not  defeated  by  the  previous  execution  of  a  deed 
to  the  property  the  mortgagor  to  a  third  person  at  a  time  when 
he  had  no  legal  titie.*  It  seems,  however,  that  a  purchase  money 
mortgage,  if  recorded  before  the  mortga^r  receive  title  to  the  prem- 
ises, is  inferior  to  a  deed  subeequeiitiy  executed  by  the  heir  of  tile 
mortgagor  to  a  purchaser  without  notice,  the  reason  being  that  th& 
purchaser  is  required  to  search  the  title  of  the  mortgagor  only  back 
to  the  deed  to  the  mortgagor.*   The  lieu  of  a  purchase  money  mort- 

51  HL  600,  99  Am.  Dec.  671;  Roby  v.  Harlan  Connty  Bank,  71  Kan.  158,. 

Bismarck  Nat.  Bank,  4  N.  D.  156,  80  Pac.  49,  114  A.  S.  R.  470,  6  Ann. 

59  N.  W.  719,  50  A.  8.  R.  633;  Pow-  Cas.  44;  Powen  v.  Pense,  20  Wyo. 

«T8  V.  Pense,  20  Wyo.  327,  123  P««.  327,  123  Pac  925,  40  L.R.A.(N.S.) 

925,  40  L.B.A.(N.S.)  785.  •  785.    Compare  Auatin  v.  Underwood,. 

Note:  Ann.  Caa.  1016C  949.  37  HI.  438,  87  Am.  Dec.  254;  Eyater 

And  see  Homestkao,  vol.  13,  p.  v.  Hatbeway,  50  111.  521,  99  Am.  Dee. 

606.  537. 
20.  Chriaty  v.  Dyer,  14  la.  438,  81     Notes:  87  Am.  Dec  257  ;  40  L.H.A. 

Am.  Dec.  493;  Roby  v.  BismarA  Nat.   (N.S.)  275. 

Bank,  4  N.  D.  156,  59  N.  W.  719,  50      2.  Austin   v.   Underwood,   37  HI. 

A  S.  R.  633;  Powers  v.  Pense,  20  438,  87  Am.  Dec.  254;  Power*  v. 

Wyo.  327,  123  Pao.  925,  40  L.R.A  Pense,  20  Wyo.  327,  123  Pae.  925,  40 

(N.S.)  785.  L.R.A.(N.S.)  785. 

Note:  40  L.R.A.(N.S.)  275.  8.  Warren  Mortg.  Co.  v.  Winter^ 

1.  Lassen  v.  Vance,  8  Cel.  271,  68  94  Kan.  615,  146  Pac.  1012,  Amu 

Am.  Dec.  322  and  note;   Carr  v.  Cas.  1916C  956. 

Caldwdl,  10  CaL  380,  70  Am.  Dec.     Note  :  Ann.  Ciih.  1916C  946. 

740;  Magee  v.  Magee,  51  HI.  500,  99     4.  Note:  Ann.  Cas.  ldl6C  946. 

Am.  Dee.  571;  FoBtor  Lnmbisr  Co.  v. 
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gage  18  inferior  to  that  of  a'  tax  assessment  against  the  property 
made  after  the  execution  of  the  mortgage.  But  it  is  supericn*  to 
tliat  of  a  tax  against  a  corporation  which  purchases  tlie  premises 
from  the  mortgagor.* 

200.  Judgments. — purchase  money  mortgage  is  entitled  to  pri- 
ority over  previous  judgments  against  the  purchaser,  and  the  same 
equitable  considerations  which  demand  this  rule  also  require  that 
a  third  person  who  advance  the  purchase  money  and  takes  a  mort- 
gage from  the  purchaser  contemporaneously  with  the  conveyance  to 
him  shall  be  protected  to  the  same  extent  *  If  a  judgment  debtor, 
immediately  on  acquiring  land,  executes  a  mortgage  to  secure  the 
purchase  money  and  also  an  antecedent  debt,  the  judgment  must 
be  postponed  to  the  purchase  money,  but  it  is  superior  to  the  ante- 
cedent debt.'  In  some  jurisdictions  it  has  been  provided  by  statute 
that  a  purchase  money  mortgage  shall  have  preference  over  a  prior 
judgment  against  the  purchaser,  and  such  statutes  have  been  reg^ed 
by  the  courts  as  declaratory  of  the  common  law.*  Consonant  with 
the  general  rule  heretofore  stated,  it  has  been  held  that  a  purchase 
money  mortgage,  executed  before  but  not  recorded  until  after  the 
^rendition  of  a  judgment  a^^ainst  the  mortgagor,  is  sup^or  to  the 
judgment.*  However,  by  statutory  construction,  it  has  been  held 
that  the  state's  lien  under  a  judgment  for  fine  and  costs  is  superiw 
to  the  lien  of  an  unrecorded  purchase  money  mortgage.^  And  it 
has  been  ruled  that  a  defendant  whose  property  is  bound  by  a  judg- 
ment cannot  defeat  the  lien  of  the  judgment  by  conveying  the  prop- 
erty to  a  codefendant  and  taking  back  a  purchase  money  mortgage." 
Purthwmore;  it  has  been  held  that  a  mortgage  executed  some  time 
after  the  mortgagor  acquired  title  to  the  prc^rty  mortgaged,  although 
executed  to  secure  the  payment  of  money  loaned  to  pay  the  balance 
of  the  purchase  money,  is  not  a  purchase  money  mortgage,  and  as 
such  entitled  to  priority  over  a  judgment  lien  agunst  the  mor^agor, 
although  the  mortgagee  actually  paid  the  money  directly  to  the 

5.  Note:  Ann.  Caa.  1916C  95a  et  Cake's  Appeal,  23  Pa.  St.  186,  62 

fieq.  Am.  Dec.  328. 

6.  Western  Tie,  etc.,  Co.  v.  Camp-  Note:  14  L.R.A.  55. 

bell,  113  Arit.  570,  169  S.  W.  253,  7.  Weil  v.  Casey,  125  N.  C.  356, 

Ann.    Cas.    1916C    943    and    note;  34  S.  E.  506,  74  A.  S.  R.  644. 

Protestant  Episcopal   Church  v.  E.  Note:  14  L.R.A.  55. 

E.  Lowe  Co.,  131  Ga.  666,  63  S.  E.  8.  Stow  v.  Tifft,  15  Johns.  (N.  t.) 

136,  127  A.  S.  R.  243;  Laidley  v.  458,  8  Am.  Dec.  266. 

Aikin,  80  la.  112,  45  N.  W.  384,  20  Note:  Ann.  Cas.  1916C  950. 

A.  S.  R.  408;  Stewart  v.  Smith,  36  9.  Note:  Ann.  Caa.  1916C  950. 

Minn.  82,  30  N.  W.  430,  1  A.  S.  R.  10.  Westero  Tie,  etc.,  Co.  v.  Camp- 

651;  Marin  v.  Knox,  117  Minn.  428,  bell,  113  Ark.  570,  169  S.  W.  253, 

136  N.  W.  15,  40  L.R.A.(N.S.)  272  Ann.  Caa.  19i6C  943  and  note, 

and  note;  Weil  v.  Casey,  125  N.  C.  11.  Note:  Ann.  Cas.  1916C  960. 
356,  34  S.  E.  506,  74  A.  S.  R.  644: 
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veadw.  And  it  has  t)Mn  said  that  a  mortga^^  executed  three  days 
,  after  mortgagor  acquired  the  property  is  not  a  purchase  money 
mortgage,  within  the  terms  of  a  statute  giving  such  mortgages  a 
priority,  although  the  proceeds  were  actually  used  to  pay  for  the 
land  mortgaged,  the  mortgage  itself  contaioing  no  recitfU  of  that 
fact;  and  hence  judgments  existing  against  the  purchaser  at  the 
time  he  obtained  the  title  to  the  property  take  priority  over  the 
mortgage." 

ffotiee  Oenerallg 

201.  Actiul  Notice. — ^While  the  question  is  more  or  less  depend- 
ent on  the  provisions  of  the  statutes  in  the  various  jurisdictions,  it 
is  probably  the  general  rule  that  an  unrecorded  -  mortgage  is  bind- 
ing against  third  persons  who,  with  notice  of  its  existence,  subse- 
quently deal  with  the  mortgagor  in  respect  to  the  property  mort- 
gaged." Thus,  as  a  rule,  a  subsequent  pnrcha.ser  or  incumbruicer 
whose  conveyance  is  first  duly  recorded,  hut  who  has  actual  notice  of 
a  prior  unrecorded  mortage,  is  not  entitled  to  priority ;  but  this 
rule  will  not  hold  good  where  a  subsequent  incumbrance,  though 
taken  with  notice  of  a  prior  unrecorded  mortgi^,  has  come  into  the 
bands  of  a  bona  fide  assignee.'*  The  kind  and  degree  of  notice  suffi- 
cient to  stand  for  a  substitute  for  an  actual  record  of  a  mortgage  as 
against  one  taking  a  cmveyance  of  the  pr<^rty  subsequent  to  ttie 
execution  of  the  mortgage  must  be  such  as  to  charge  that  party  with 
fraud  in  taking  the  subsequent  conveyance.'*  Furthermore,  actual 
notice  of  the  existence  of  an  unrecorded  mortgage  creates  no  lien 
as  to  strangers,  under  a  statute  providing  that  the  mortgage  shall 
be  a  lien  from  the  time  it  is  filed  for  record,  and  not  before.'^ 

202.  Pessessioa  as  Kotice:  Notice  to  Agent. — The  rule  that  possee- 
aion  of  land  is  notice  to  subsequent  purchasers  and  incumbrancers 

IS.  Note:  40  L.R.A.(N.S.)  277.  (Pa.)  335,  42  Am.  Dec  240. 

IS.  Mone  t.  Curtis,  140  Mass.  112,  16.  Morse  t.  CartiB,  140  Mass.  112,. 

2  N.  E.  929.  54  Am.  Rep.  456;  Dnn-  2  N.  B.  929,  54  Am.  Rep.  456. 

faam  T.  Dey.  15  Jobns.  (N.  T.)  555,  16.  BeU  v.  Tvntigtit,  18  N.  H.  159, 

8  Am.  Dee.  282  and  note;  Simp-  46  Am.  Dee.  367. 

HOD  T.  HUlis.  30  Okla.  561,  120  Pae.  17.  Jacoway   t.   Gaolt,   20  Ark. 

572,  Ann.  Cas.  1913G  227;  Mann-  190,  73  Am.  Dee.  494  and  note; 

&cti]Ters',  etc..  Bank  t.  PeDDsylvania  MeFadden  v.  Blocker,  3  Ind.  Terr. 

Bank,  7  Watte  &  S.  (Pa.)  355,  42  224,  54  S.  W.  873,  53  L.R.A.  894; 

Am.  Dee.  240:  Mott  v.  Clark,  9  Pa.  Strang  v.  Beach,  11  Ohio  8t  283,  78 

St.  399,  49  Am.  Dec.  566;  Newman  v.  Am.  Dee.  308;  Stansell  v.  Roberts,  13 

Chapman,  2  Rand.  (Va.)  93,  14  Am.  Ohio  148^  42  Am.  Dec.  193  and  note: 

Dec.  766.  Bete  t.  Snyder.  48  Ohio  St  492,  28  N. 

14.  Dnnham   t.    Dey,   15   Johns.  £.  234,  13  L.R.A.  235. 

(N.  Y.)  555,  8  Am.  Dec.  283  and  Note:  lO  L.R.A.  411. 

notes;  Manufaeturers',  etc.,  Bank  t.  And  see  Rboorb^ 
Pennsylvania  Bank,  7  Watte  *  8. 

431 


Digitized  by 


Google 


§  203 


MORTOAQEB 


ig  R.  G.  L. 


of  the  rights  of  the  person  in  possession  applies  to  possession  held 
under  an  unrecorded  mortgage.'*  And  as  a  rule,  a  mortgagee  of  real 
estate  takes  hia  security  charged  with  notice  of  the  equities  of  a 
third  person  in  possession  of  the  property,  at  the  time  of  the  execu- 
tion of  the  mortgage;**  and  this  rule  is  not  changed  by  the  fact 
that  the  property  is  occupied  by  numerous  tenants.*  However,  con- 
structive notice  of  an  unrecorded  lease  for  life  is  not  given  by  the  fact 
that  the  lessee  and  lessor  are  both  in  possession  of  the  premises, 
ao  as  to  take  priority  over  a  subsequent  mortgage  by  the  lessor  to  a 
mortgagee  in  good  fai^,  where  there  was  the  same  possession  by 
the  lessor  and  lessee  before  the  lease.'  The  continued  possession  of 
one  who  had  deeded  real  estate  in  consideration  of  an  agreement  for 
support,  which  he  failed  to  receive,  is  not  notice  of  his  rights  to 
one  taking  a  mortgage  from  the  holder  of  the  recorded  title.*  Where 
a  widow,  who  occupied  part  of  a  house  in  which  she  was  entitled 
to  dower,  while  her  son,  the  sole  heir-at-law,  occupied  the  rest  of  the 
house,  released  her  dower  therein  to  the  son  by  a  deed  duly  recorded, 
it  was  held  tliat  her  continued  occupation  thereafter  did  not  give 
notice  to  one  who  took  a  mortgage  from  the  son,  of  a  title  in  her 
to  the  part  of  the  house  oooupied  by  her,  acquired  by  an  unrecorded 
deed  from  the  son  contemporaneous  with  her  release  of  dower  * 
Notice  of  a  first  mortgage  is  not  imputed  to  a  second  mortgagee  because 
his  agent,  who  negotiated  and  took  the  second  mortgage,  acted  in 
a  like  capacity  in  reffpect  to  the  first  mortgage,  unless  it  is  shown 
that  the  agent,  when  taking  the  second  mortgnge,  had  the  first  mort- 
gage present  in  his  mind,  and  did  not  proceed  in  the  belief  that  it 
had  ceased  to  be  an  existing  and  valid  lien  on  the  mortgaged  prem- 
isea' 

203.  Record  of  Mortgage  |i8  Ketice  Generally.— Public  records,  by 
construction  of  "law,  are  notice  to  all  persons  of  what  they  contain. 
Their  contents  are  matters  of  public  knowledge,  because  the  law 
requires  them  to  be  kept,  and  authorizes  them  to  be  used.*  The  record 
of  a  duly  executed  mortgage  is  constructive  notice  to  all  subsequent 
purchasers  and  incumbrancers.  1  And  one  who  advances  money,  to  be 

18.  See  Noncx.  4.  Rankin  t.  Coar,  47  N.  J.  Eq. 

1«.  Note:  13  L.R.A.(N.S.)  120.  566,  22  Atl.  177,  11  L.R.A.  861. 

20.  Crooks  T.  Jenkins,  124  la.  317,  5.  Constant  v.  University  of  Rodi- 

100  N.  W.  82,  104  A.  S.  R.  326;  eater,  111  N.  T.  604,  19  N.  E.  631, 

Phelan  v.  Brady,  119  N.  Y.  587,  23  7  A.  S.  R.  769,  2  L.R.A.  734. 

N.  E.  1109,  8  L.R.A.  21i:  6.  See  Rbooeds. 

1.  Phelan  v.  Brady,  119  N.  Y.  587,  7.  Di.*  v.  Balch,  8  Pet.  30,  8  XJ. 
23  N.  E.  1109,  S  L.R.A.  211.  S.  (L.  ed.)  856;  Mansfield  v.  Ex- 

2.  BeU  V.  Twilig^it,  18  N.  H.  169,  eelsior  Refinery  Co.,  135  TJ.  S.  326. 10 
46  Am.  Dee.  367.  B.  Ct.  826,  34  TT.  S.  (L.  ed.)  162; 

3.  Murry  t.  Cartton,  65  Wash.  364,  Shannon  t.  Hall,  72  HI.  354,  23  Am. 
U8  Pae.  332,  44  L.R.A.(K.S.)  314.  Rep.  146;  Webber  t.  Ramsey,  100 
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secured  by  a  moHgage  on  properCyj  with  doUm  ib$X  «  pn-exisfciiig 
nMNrtgage  thereon  has  not  b«en  regdlariy  satisfied,  takes  his  security 

subject  to  such  prior  mortgaged  So,  one  wtio  takee  an  assignment 
of  a  mortgage  while  the  records  shov  the  existence  of  a  prior  mort- 
gage on  the  same  property  to  his  assignor  will  be  subordinated  to 
the  iien  of  the  prior  mortgage  in  case  it  is  in  the  hands  of  an  assignee 
although  there  is  no  record  of  the  foior  assignment.*  But  as  the 
statements  contained  in  a  mortgage  recorded  by  the  mortgagee  are 
his  declarations  to  all  subsequent  purchasers,  he  is  estopped,  as  against 
one  who  has  bought  the  premises  relying  on  such  reeord,  to  asswt  that 
his  interest  u  greater  or  his  lien  more  onerous  than  was  described  in 
such  mortgage.'*  And  the  grantee  in  a  deed  of  trust  to  secure  a  debt 
is  not  afiected  by  the  notice  of  an  outstanding  mortgage,  aequlred 
after  he  had  parted  with  the  considwation  of  his  deed,  and  before  he 
had  completed  the  purohdse  at  a  sale  thereunder.^^  Furthermoie, 
it  is  only  as  to  subsequent  incumbrancers  or  purchasers  that  the 
recording  of  a  mortgage  is  notice.**  The  recording  of  a  second  mort- 
gage is  not  constructive  notice  to  the  mortgagee  under  a  first  recorded 
mortgage.^*  And  this  rule  is  subject  to  the  further  limitation  that 
the  record  of  a  mortgage  is  notice  only  to  those  daaming  under  the 
same  grantor,  or  through  one  who  is  the  common  source  of  title.'* 
The  purchaser  of  land  on  which  the  record  showed  a  mortgage, 
executed  by  one  in  whom  tiie  record  showed  no  title  to  the  pwson 
in  whom  the  title  stood  of  record,  is  affected  with  notice  that  at  the 
time  of  the  execution  of  the  mortgage  the  mortgagor  was  the  equitable 
owner  of  the  property,  and  will  take  the  land  Bubject  to  the  lien  of 
the  mortgage,  where  he  knew  of  the  record  of  the  mortgage,  and  had 
heard  it  read,  at  least  in  part,  before  he  purchaaed.*' 

204.  Date  from  Which  Effective;  Record  la  Another  &tate.~The 
record  of  a  mortgage  takes  effect  from  the  time  that  it  is  filed  for 

Mich.  58,  58  N.  W.  625,  43  A.  8.  B.  580,  68  N.  W.  278,  36  L.R.A.  544. 

429;  Wilson  v.  Campbell,  110  Mich.  10.  Stewart  t.  Walker,  80  Neb.  68, 

680,  68  N,  W.  278,  35  L.R.A.  544;  U3  N.  W.  814,  127  A.  S.  R.  747. 

Pl«asant8  v.  Blodgett,  39  Neb.  741,  11.  Barney  v.   MeCarthy,  15  la. 

58  N.  W.  423,  42  A.  8.  R.  624  ;  510,  83  An.  Dee.  427. 

Saries  v.  MeOee,  1  N.  D.  365,  48  N.  12.  Ackenuan  v.  Honaickflr,  85  N. 

W.  231,  28  A.  S.  R.  633;  Roby  v.  T.  43,  39  Am.  Rep.  621;  Saries  t. 

Biamank  Nat.  Bank,  4  N.  D.  166,  59  McGee,  1  N.  D.  365,  48  N.  W.  231, 

N.  W.  719,  50  A.  S.  R.  633;  Beta  v.  26  A.  S.  R.  633. 

Snyder,  48  Ohio  St.  492,  28  N.  E.  Note:  5  L.R.A.  287. 

234,  13  L.R  Jl.  235  and  note.  13.  Hoy.  v.  BrainbaU,  10  N.  J.  Eq. 

Notes:  6  LJtJL  287;  18  L.B.A.  563,  97  Am.  Dec.  687  and  note; 

237.  Cbeesebrongh   v,   Millard,   1  Johns. 

And  see  supra,  par.  55.  Ch.  (N.  Y.)  409,  7  Am.  Dec.  494. 

8.  Bank  v.  Doherty,  42  Wash.  317,  14.  Note:  5  L.B.A.  287. 

84  Pac.  872,  114  A.  3.  R.  123,  4  16.  Clark  v.  Holland,  72  la.  34,  33 
Ii.RJl.(N.S.)  1191.  ■    K.  W.  350,  2  A.  S.  R.  230. 

9.  Wilson  T.  Campbell,  110  Hieh. 
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record,  and  not  from  the  t2me  ihaX  iV  »  in  fact  copied  into  the 
reiooFder's  book.'*  But  where  the  holder  of  a  mortage,  after  filing 
it  for  record,  negligently  withdraws  it  from  the  recorders  office  before 
it  is  recorded,  and  before  attaching  thereto  any  oertl^cate  of  its  record, 
such  deed  is  not  notice  to  an  innocent  pun^aeer  for  value,  so  as  to 
protect  such  holder.' '  Subsequent  purchasers  of  property  subject  to 
a  mor^QBHie  on  record  in  another  state  are  not  affected  by  aach  lien, 
unless  they  have  actual  or  constructive  notice  thereof;  and  a  peti- 
tion which  seeks  to  enforce  such  lien  as  against  them  must  oontain 
an  avOTment  of  such  notice.** 

205.  Error  or  Histake  in  Recoi4iiigv— The  question  as  to  what  is 
the  effect  of  errois,  mistakes,  or  omiasionB  made  by  a  recording  oSSkcw 
in  transcribing  into  the  record  a  mortga^  duly  delivered  to  him 
for  record  is  one  on  which  there  is  an  irreconcilable  conflict  of  judicial 
opinion.  Two  distinct  and  contoary  doctrines  have  been  established, 
and  the  courts  of  the  different  states  where  tiie  question  has  arisen 
have  ranged  themselves  on  one  side  or  the  other.  The  weight  of 
authority  seems  to  maintain  that  the  record  of  a  deed  or  mortgage 
can  only  b^  constructive  notice  of  what  actually  appears  upon  the 
face  of  that  record;  that  a  party  has  the  right  to  rely  upon  what  hm 
finds  entered  upon  the  record  as  a  toie  and  correct  transcript  of  every 
instrument  affecting  the  titie  to  the  lands  with  respect  to  which  h« 
is  dealing;  that  a  subsequent  purchaser  or  incumbrancer  is  not  bound 
to  see  that  the  instrument  is  correetiy  recorded;  that  that  is  the 
business  of  the  original  grantee  or  mortgagee;  and  that  if  any  mis- 
take is  made  to  bis  prejudice  or  injury,  he  must  look  to  the  record- 
ing officer  fcr  redress.'*  Thus,  it  has  been  said  that  the  registry  of 
a  mortgage  given  to  secure  a  large  amount,  but  by  mistake  registered 
for  a  much  smaller  sum,  is  notice  to  a  subsequent  bona  fide  pur- 
chaser to  the  extent  only  of  the  sum  expressed  in  the  record.**  So,  it 
has  been  held  that  if  a  mort^ige  as  it  appeared  in  tibe  record  lacked 
a  signature,  the  registry  is  no  record  of  the  mortgage  until  the  name 

16.  Breckenridges  v.  Todd,  8  T.  B.  Borfchalter,  13  Qa.  443,  68  Am.  Dec 
Mon.  (Ky.)  52,  16  Am.  Dee.  83^  323;  QilehriBt  v.  Qoqph,  63  Ind.  576^ 
Davis  T.  Whitaker,  114  N.  C.  279,  30  Am.  Rep.  250;  BeekmAn  v.  Frost, 
19  8.  E.  699,  41  A.  S.  R.  793;  Far-  18  Johns.  (N.  Y.)  644,  9  Am.  Dec 
abee  t.  McRerrihan.  172  Pa.  St.  234,  246  and  note;  Sawyer  v.  Adams,  8 
33  Atl.  583,  51  A.  S.  R.  734;  Bigelow  Vt  172,  30  Am.  Dee.  459. 

V.  Topliff,  25  Vt  273,  60  Am.  Dec  264.     Kot« :  91  Am.  Dec  106  et  seq.;  86 
And  see  infra,  par.  204»    See  also  Am.  Rep.  310. 
IteK>s.  And  see  Deos. 

17.  Ttrnnao  v.  Bell,  54  Ark.  273,  20.  Beekman  v.  Froet,  18  Jobtm. 
15  S.  W.  886,  26  A.  S.  R.  35.  (N.  T.)  544>  9  An.  Dee.  246  and 

18.  McClenney   v.    MeClemiey,   8  note. 

Tex.  192,  49  Am.  Dee.  738.  Notes:  58  Am.  Dec  S28}  81  A*. 

IB.  Chamberlain   v.  BeH,  1   Cel.  Dec  108. 
292,  68  Am.  Dec  260;  Shepherd  t. 
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J*' the  mortgagor  is  plMed  on  the  reeorcl  book,. azfcd  is  not  cpnstmctivft 
^°tice  oi  th©  mortgage.'    But  a  mere  mistake  in  the  record  (rf 
4j,f  ^^tgage  as  to  the  number  of  acres  covered  by  it,  wjieii  the  number 
iTf*  ^<*re3  stated  in.  the  morty^e  is  accompanied  by  the  words  "more 
^  ^^sb"  will  not  restrict  the  lien  of  the  .mortgagee  to  the  number 
.^^res  stated  in  the  record.   In  such  case  the, lien  of  the  mortgagee, 
^^f^^ainst  all  subsequent  mortgagees,  extends  to  all  the  land  embraced 
^*^^5n  the  metes  and  bounds  mentioned  in  his  mortgage,  hotwith- 
^fiSfeding  the  mistake  in  the  record.*   And  a  mistake  in  the  initial 
ot  the  middle  name  of  a  mortgagor  does  not  necessarily  defeat  the 
effect  of  record  as  notice,  where  there  is  nothing  to  show  that  there 
is  more  than  one  person'  of  the  name  in  question.*   Likewise,  the 
doctrine  of  idem  sonans  is  applicable  to  the  recording  of  mortgages, 
provided  the  proper  initials  are  prefixed.*   Furthermore,  the  view  has 
been  taken  that  a  mortgagee  fully  acquits  himself  of  all  duty  imposed 
by  law  when  he  lodges  the  instrument  with  the  proper  officer  for 
record,  and  from  that  time  it  is  notice  to  subsequent  purchasers  and 
creditors  of  what  it  contjiins.  and  not  of  what  the  recording  officend 
may  make  it  to  show  on  the  record.* 

206.  Error  or  Mistake  in  Index;  Index  as  Notice;  Entry  -Book.-^ 
Id  those  states  where  it  is  held  that  a  mistake  in  the  record  does 
not  prevent  it  from  imparting  constructive  notice,  of  coin^  a  mis- 
tdce  in  ^e  index  could  not  injure  the  grantee  or  mortgagee.  But 
even  in  thoee  states  where  the  contrary  doctrine  prevails,'  it  is  geo- 
erally  held  that  a  deed  properly  filed  and  copied  into  the  record  ia 
recorded  within  the  meaning  of  the  registration  laws,  and  imparts 
notice  to  subsequent  purchasers,  notwithstanding  the  ^hrre'  of  the 
recorder  properly  to  index  it,  and  that  the  index  is  no  part  of'  the 
record.'  However,  it  may  be  provided  by  statute  that  a  reoorder's 
omission  to  index  a  mortgage  deprives  the  record  of  the  power  of 
imparting  constructive  notice  of  its  existence  and  oontents.*'  Bat 

1.  Shepberd  v. '  BnzUialtai',  IS  Q*.  3^,  15  Am.  Rep:  093;  GHleluitt  t. 

448,  56  Am.  Dm  S28.  -  Qoagh,:  68  Ind.  576,  30  A^..  B^p, 

1  Kennedy  v.  Boykin,  35  S.  G.  61,  250;  Biahop  v.  Schneider,  46  Mo.  473, 

14  B.  E.  809,  28  A.  S.  B.  838.  2  Am.  R«p.  533:  Davjs  v.  Whitaker, 

3.  Fincher  v.  ftahegan,  59  Ark.  U4  N.  C.  279,  19  S.  E.  699,  41  A.  S. 
L51,  26  S.  W.  821,  24  L.R.A.  543.  B.  79a;   Green   v.   Garrington,  16 

4.  Miltonvale  State  Bank  v.  Ohio  St.  548,  91  An}.  Dec.  1D3  and 
Kuhnle,  50  Kan.  420,  31  Pac  1057,  note;  Stockwell  v.  MeHenry,  107  Pa. 
SI  A.  S.  R.  129.  See  Naioe  as  to  the  St.  237,  52  Am.  Rep.  475;  Armstrong 
doetzine  of  idem  loauuia.  v.  Aostin,  45  S.  C.  69,  22  S.  E.  763, 

6.  Mangold  v.  Barlow,  61   Miss.  30  L.R.A.  772;  Curtis  v.  Lyman,  24 
593,  48  Am.  Rep.  84;  Nichols  v.  Eey-  Vt.  338,  58  Am.  Dec.  174. 

nolds,  1  R.  I.  30,  36  Am.  Dec.  238.      Note:  9  Am.  Dee.  254. 

Note:  01  Am.  Dec.  106  et  aeq.  8.  B&m^  v.  McCarty,  15  la.  610» 

e.  See  .supra,  par.  204.  S3  Am.  Dm.  427. 

7.  ChaMiam   v.   Bradford,  50  Ga. 
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notwithstanding  sach  a  statute  it  has  been  held  that  the  index  of 
a  recorded  mortgage  is  sufficient  to  put  a  subsequent  purohasw  upon 
inquiry,  where  a  mortgage  of  land,  standiug  in  the  name  of  a  mar- 
ried woman,  was  executed  by  both  husband  and  wife,  but  indexed 
in  the  name  of  tbe  husband  alone  as  die  mortgagor  *  Of  course, 
where  the  record  book  of  a  mortgage  is  burned,  the  index  and  tile 
books  may  furnish  notice,  to  a  subsequent  purchaser,  of  the  exist- 
ence of  the  mortgage.^*  Where  the  register  of  deeds  in  recording  a 
mortgage  omitted  the  name  of  the  mortgagee,  but  the  name  i^peared 
in  the  entry  book  in  which  by  }aw  be  was  required  to  enter  the  date 
of  die  receipt  of  deeds,  the  names  of  the  parties,  and  the  township 
in  which  the  lands  are  situated,  it  has  been  held  that  the  latter  book 
afforded  constructive  notice  to  purchasers.^* 

207.  Recording  in  Wrong  Book. — While  there  is  some  authority  to 
the  contrary,''  it  is  generally  held  that  a  mortga^  which  has  been 
recorded  in  liie  wrong  book  is  void  as  against  persons  acquiring  subse- 
quent rights  in  the  mortgaged  property.**  On  this  point  it  has  been 
held  that  a  mortgage  of  standing  timber,  being  a  mortgage  of  real 
estate,  if  filed  as  a  diottel  mortgage  does  not  constitute  notice  to 
other  persons  acquiring  an  interest  in  the  property.**  So,  where  the- 
record  of  a  mortgage  is  made  in  the  wrong  book,  it  is  void  as  against 
one  who  buys  the  land  at  a  sheri£f's  sale  and  who  immediately  recorda 
his  interest  therein.  The  latter's  rights  caimot,  therefore,  be  affected 
by  a  sul[»equent  judgment  of  foreclosure  and  sale.**  Likewise,  die 
record  of  a  mortgage  will  not  impart  notice  to  subsequent  purchasera 
or  creditors,  where  it  has  been  made  by  the  officer  intrusted  with  tiie 
duty  of  recording  deeds,  on  the  beck  leaf  of  a  book  which  had  been 
filled  by  the  records  of  prior  deeds,  for  twelve  years  past,  and  had 
nnce  that  time  ceased  to  be  used  for  recording  piuposes,  and  where 
moreover  the  names  of  the  parties  to  the  mortgage  were  not  entered 
in  tiie  index  to  the  records.**  In  a  jurisdiction  where  mortija^ies  on 
leasdiold  interests  are  not  required  to  be  recorded  as  real  esUite  mort- 
gages^ it  hae  been  held  that  a  mortgage  of  a  building  erected  on  leasact 

9.  Jones  t.  Berkabin,  15  la.  248,  v.  Adams,  6  Vi  172,  30  Am.  Dec. 

63  Am.  Dec  412.  459. 

lO;  Alvis  V.  Morrison,  63  DI.  181,     Note:  14  Ann.  Cas.  1101. 
14  Am.  Rep,  117.  14.  Note:  14  Ann.  Cas.  1101.  A* 

11.  Sinclair  t.  SlawBon,  44  Mich,  to  standing  timber  as  real  estate,  8e» 
123,  6  N.  W.  207,  38  Am.  Rep.  235.  Loos  ahd  Tikbkb,  vol.  17,  p.  1066  et 

12.  Farabee   v.   McKerriban,  172  seq. 

Pa.  St  234,  33  AtL  583,  &1  A.  S.  R.  15.  Gady  v.  Purser,  131  Cal.  552,. 
734.  63  Pae.  844,  82  A.  S.  K.  391. 

IS.  Cad;  v.  Purser,  131  Cal.  562,  16.  Sawyer  t.  Adams,  8  Vt  172,. 
63  Pae.  844,  82  A.  a  B.  381;  Sawyer  30  Am.  Dec.  459. 
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land,  recorded  as  a  chattel  mortgage,  doee  not  lose  its  priority  Qver 
a  judgment  recovered  after  the  execution  of  the  instrument.^' 

208.  Recording  of  Defective  Xertgase^A  mortgage  must  be 
legally  recordable  to  make  the  record  thereof  constructive  notice. 
If  it  is  of  a  character  which  the  statute  doee  not  authorize  to  be 
recorded,  or  if  it  is  not  entitled  to  record  by  reason  of  a  defective 
acknowledgment,  want  of  attestation,  or  of  some  other  informality, 
then  the  recording  of  it  doee  not  impart  constructive  notice  of  its 
contents  to  anybody.  A  void  acknowledgment  of  a  mortgage  can- 
not be  cured  hy  statute  so  as  to  give  it  effect  against  prior  purchasers 
of  the  pmper^y  in  good  faith  for  value  and  without  notice.'*  How- 
eiver,  it  has  been  hdd  .that  a  paper  made  for  a  deed  of  trust  convey- 
ing land  to  secure  a  debt  signed  by  the  grantor,  but  without  a  seal, 
thou^  not  effectual  as  a  deed  of  trust  at  law,  is  enforceable  in  equity, 
and  may  be  recorded,  and  when  recorded  is  a  Mem  valid  against  subse- 
quent puichaMES  and  creditors.*®  And  under  a  statute  providing  that 
every  instrument  in  writing  purporting  to  convey  or  encumber  real 
proper^,  which  has  been  recorded  in  the  proper  auditor's  office,  al- 
tiiou^  such  instrument  may  not  have  been  executed  and  acknowledged 
in  accordance  with  the  law  in  force  at  the  time  of  its  execution,  ^aJl 
impart  the  same  notice  to  third  persons,  from  the  date  of  recording, 
as  if  the  instrument  had  been  executed,  acknowledged,  and  recorded 
in  accordance  with  the  laws  regulating  the  execution,  acknowledg- 
ment, and  recording  of  such  instrument  then  in  force-.  So  it  has  be^ 
held  that  a  mortg^,  even  though  defectively  acknowle^ed,  if 
recorded  in  the  proper  auditor's  office,  will  impart  the  same  notice 
as  if  duly  acknowledged.* 

209.  AlMolate  Deed  vith  Defeasance. — The  oases  are  conflicting 
with  regard  to  the  question  whether  in  jurisdictions  in  which  deeds 
and  mortgagee  are  recorded  in  different  books,  an  absolute  deed  which 
is  intended  as  a  mortgage  should  be  recorded  as  a  deed  or  a  mortgage^ 
in  order  to  affect  subsequent  purchasers  and  inoombranceira  with  notice. 
One  view  is  that  such  a  deed  must  be  recorded  88  a  mortgage.* 

17.  Kote:  14  Ann.  Cas.  IIOL         227;  Prinze  t.  Dunn,  37  Wis.' 449, 

18.  Main  t.  Alexander,  0  Ark.  112,  19  Am.  Rep.  772. 

47  Am.  Dee.  732;  Jaeoway  v.  Gaolt,      Notes:  9  Am.  De&  254;  14  Am. 

20  Ark.  190,  73  Am.  Dec.  494  and  Bee.  512;  13  L.R.A.  236. 

note;  Davis  T.  Ward,  109  Cal.  ISO,  41  19.  Blackman   v.    Henderson,  116 

Pae.  1010,  50  A.  8.  K.  29;  Blackman  la.  578,  87  N.  W.  655,  56  L.R,A.  902. 

Henderson.  116  la.  678,  87  N.  W.  20.  A^aoa  v.  Miller,  34  W.  Va. 

665,  56  L.BA..  902;  Parret  v.  Sbanb-  115,  11  S.  E.  1007,  9  L.R.A.  544. 

hot.  5  Minn.  323,  80  Am.  Deo.  424:  1.  Pacific  State  Bank  v.  Coats,  205 

Bishop  V.  Schneider,  46  Mo.  472,  2  Fed.  618, 123  C  C.  A.  634,  Awl  Cas. 

Am.  Rep.  633;  Muskingum  Bank  t.  1913E  846. 

Carpenter,  7  Ohio  21,  pt.  1,  28  Am.  2.  Oraud   B^di   Nat   Bank  v. 

Dee.  616;  Simpson  t.  HiUis,  30  Okla.  Ford,  143  Uieh.  402,  107  N.  W.  .76, 

fiftl,  120  Pae.  572,  Ann.  Cu,  1913C  114  A.  8.  R.  668,  8  Ana.  Caa.  102; 
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Another  doctrine  ia  ihat  lts  registration  as  an  abaolnte-deed  is  soffi- 
cient  to  impart  notice  of  the  interest  of  the  grantee  in  t^e  prop- 
erty.* It  has  also  been  laid  down  that  the  fact  that  an  instrument  pur- 
porting to  be  an  absolute  grant  is  subject  to  a  defeasance,  or  may  be 
shown  to  be  a  mortgage,  does  not  authorize  it  to  be  recorded  among 
mortgages.  Only  such  instruments  as  are  mortgages  by  their  terms  are 
entitled  to  be  so  recorded.*  With  regard  to  contracts  which  inclnde 
both  an  absolute  deed  and  a  written  stipulation  as  to  reconveyance, 
it  has  been  held  by  some  courts  that  the  registration  of  the  deed  al<»ke 
is  sufficient  to  affect  third  persons  with  constructive  notice.*  Oth«- 
courts  have  taken  the  position  that  such  notice  is  not  imputable 
unless  the  defeasance  agreement  also  is  recorded.*  In  some  states 
the  obligatory  method  of  recording  a  contract  which  includes  both 
a  deed  and  a  separate  stipulation  as  to  reconveyance  is  defined  by 
enactments  which  pr<fvide  that  the  grantee  shall  not  have  any  advan> 
t£^  from  the  recording  of  the  deed  unless  the  instrument  which 
operates  as  a  defeasance  thereof  is  also  recorded.'  It  is  sometimes  pro- 
vided that  when  a  grant  of  real  property  purports  to  be  an  absolute 
conveyance,  but  is  intended  to  be  defeasible  on  the  performance  of 
certain  conditions,  such  grant  is  not  defeated  or  affected  as  against 
"any  other  person  than  the  grantee"  or  his  heirs  or  devisees,  or  per- 
sons having  actual  notice,  unless  an  instrument  of  defeasance,  duly 
executed  and  acknowledged,  shall  have  been  recorded ;  *  and  the 
phrase  "any  other  person"  ipeans  any  person  otherwise  entitled  to 
the  protection  of  the  recording  laws,  such  as  subsequent  purchasers 
or  incumbrancers,  and  does  not  include  general  creditors,  who  arc 
not  protected  ftgainat  an  unrecorded  defeasance.'    Likewise,  under 

Jamas  v.  Morcy,  2  Cow.  (N.  Y.)  246,  Note:  L.B.A.1916B  602. 

14  Am.  Dec.  ilS  and  note;  Dunham  6.  Friedley  v.  Hamilton,  17  Sere. 

V.  Dey,  15  Johns.  (N.  Y.)  655,  8  Am.  «  R.  (Pa.)  70,  17  Am.  Dee.  638  and 

Dee.  283;  Pnrdy'  v.  Huntington,  42  note;  MannfaetnTers,  etc..  Bank  v. 

K.  T.  334,  1  Am.  Rep.  532;  Mana<  Pennsylvania  Bank,  7  Watta  &  S. 

faetorers,  etc.,  Baiik  v.  Pennsylvania  (Pa.)  33d,  42  Am.  Dec.  240;  Cidder 

Bankf  7  Watts  &  ^.  (Pa.)  335,  42  v.  Catapmao,  62  Pa.  St.  360,  91  Am. 

Am.  Dee.  240.   Compare  HcLan^an  Dee.  163. 

v.  Reestde,  9  Watts  (Pa^)  506,  36  -  Kote:  L.B.A.1916B  602. 


3.  Merchants'  State  Baok  v.  Tufts,     Note:  L.R.A.1916B  602. 
14  N.  D.  238,  103  N;  W.  760,  116  A.      8.  Vallelv  v.  Grafton  Finit  Nat. 
S.  B.  682;  Bipslow  v.  TopUff,  25  Tt.  Bank,  14  N.  D.  680,  108  N.  W.  127, 


5.  HaEston  v.  Williains,  45  Minn.  9.  Vallely  v.  Onfton  Fint  Nat. 

116,  47  N.  W.  644,  22  A.  S.  B.  719;  Bank,  14  N.  D.  580,  106  N.  W.  127, 

Gruber  v.  Baker,  20  Ner.  463,  23  Pae.  116  A.  B.  R.  700,  5  L.RjL.(N.B.)  387. 
868,  9  t.B.A.  308. 


Am.  Dee.  136. 
Note:  L.R.A1916B  600. 


7.  Qrimstone  Carter,  3  Paige  (N. 
T.)  421,  24  Am.  Dee.  230. 


273,  60  Am.  Dec.  264. 
Note:  LJI.A.1916B  601. 
4.  Note:  UI.A.1916B  601. 


116  A.  S.  R.  700,  5  L.EJL(N.S.)  387 
and  note. 
Note:  Ii.R.Aa916B  603. 


Digitized  by 


Google 


19  R.  C.  L. 


HORXaAOBS 


11210,2)1 


recording  laws  which  declaie  all  deeds  of  defeasance,  or  otheo:  instru- 
ments affecting  title  to  real  estate,  void  when  not  recorded,  as  against 
purchasers  for  a'valualde  considwation  without  actual  notice  of  themi 
it  has  been  held  that  an  unrecorded  defeasance  is  not  void  as  against 
an  attaching  creditor,  as  he  is  not  a  purchaser  iia  a  valuable  consider- 
ation.'* 

Prwrity  between  Mortgage  to  Seeuife  Futture  Advaneee  and  Other 


210.  Advances  Made  before  Subsequent  Lien;  Advances  Hade  with- 
out Notice  of  Subsequent  Iden. — The  record  of  a  mortgage  to  secure 
future  advances  is  notice  to  all  subsequent  incumbrancers  as  to  ad- 
vances  made  before  their  incumbrances.^'  Such  a  mortgage  is  pro- 
tected by  bankruptcy  law,  and,  to  the  extent  of  the  advances  actu- 
ally maide,  is  good  as  against  an  assignee  in  bankruptcy.'*  All  the 
adjudications  appear  to  agree  that,  in  the  absence  of  notice  of  an 
inferior  lien,  the  holder  of  security  for  future  advances  may  continue  ' 
to  treat  the  propertjr  as  free  from  subsequent  incumbrance,  and  there- 
fore can  safely  jnake  further  loans  to  the  debtor.  His  prior  equity 
under  the  mortgage  is  superior  to  the  subsequent  equity  of  one  who 
holds  a  later  lien  as  to  all  advance  made  in  ignorance  of  such 
subsequent  incumbrance,  whether  made  before  or  ^ter  it  attaches  to 
the  property.** 

211.  Advances  Hade  with  Notice  of  Subsequent  Lien. — ^The  greater  . 
array  of  authority  is  found  on  the  side  of  the  doctrine  that  advances 
made  after  notice  of  subsequent  liens  or  incumbrances  do  not  have 
priority  over  such  liens  or  incumbrances.'*  The  mei^  fact  of  specify- 
ing in  the  first  mortgage  that  the  further  advances  are  not  to  exceed 

a  fixed  sum  does  not  vary  the  rule.  So  a  ihortgagee  cannot  charge 
against  the  land  nnder  his  mortgage  any  advances  made  after  notice 
of  the  convey anae  of  the  land.**   This  rule  is  especially  applicable 

10.  Colnmbia  Bank  v.  Jacobs,  10'  Caa.  113;  Aekerman  r.  Hnnsicker,  85 


11.  Kirby  v.  Pajnes,  138  AJa.  194,  Notes:  118  A.  8.  R.  692;  Ann.  Cas. 
35  So.  118,  100  A.  8.  R.  39;  TapU  1913C  .555. 

V.  Demartini,  77  Cal.  383,  19  Pae.  14.  Tapia  v.  Demartini,  77  Cat. 
641,  11  A.  S.  R.  288;  Summers  t.  383,  19  Pae.  641,  11  A.  S.  R.  288; 
Rooe,  42  MisB.  749,  2  Am.  Rep.  663;  Central  Trust  Co.  t.  Continental 
Utiea  Bajik  v.  Fineb,  3  Barb.  Cb.  Iron  Works,  51  N.  J.  Eq.  505,  28  Atl. 
(N.  T.)  293,  49  Am.  Deo.  175;  Head  596,  40  A.  S.  R.  530;  Norwood  v. 
V.  York,  6  N.  Y.  449,  67  Am.  Dee.  Norwood,  36  S.  C.  331,  15  S.  B.  382, 
467.  31  A.  S.  R.  875;  McDaniels  v.  Col- 

Note:  Ann.  Cas.  1913C  555.  vin,  16  Vt.  300,  32  Am.  Dec.  512. 

12.  Note:  Ann.  Cas.  1913C  555.  Notes:  116  A.  S.  R.'691;  Ann.  "Cas. 

13.  BosweU  V.  Qoodwin,  31  Conn.  1913C  555  et  seq. 

74,  81  Am.  Dec.  160;  Tice  v.  Mooie,     16.  Note:  Ann.  Cw.  1913G  5511 
82  Conn.  244,  73  Atl.  133,  17  Ann. 
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where  the  advancements  are  optional  with  the  mortgagee.**  The 
cases  are  generally  agreed  that  where  the  mortgagee  is  bound  by  his 
contract  with  the  mortgagor  to  make  advances  in  the  future,  or  whera 
the  rig&t  to  decline  depends  on  facts  dehors  the  instrument,  and 
which  may  be  the  subject  of  dispute  or  contention,  he  will  take  prece- 
dence over  any  subsequent  incumbrance  given  by  the  mortgagor, 
although  he  may  have  actual  notice  of  such  incumbrance  at  the 
time  the  advance  is  made.*'-  A  considerable  number  of  jurisdictions 
have  adopted  the  view  that  a  mortgage  to  secure  future  advances, 
which  on  its  face  gives  information  as  to  the  extent  and  purpose  of 
the  contract,  so  that  a  purchaser  or  junior  creditor  may  by  an  inspec- 
tion of  the  record,  and  by  ordinanr  diligence  and  common  prudence, 
ascertain  the  extent  of  ^e  incumhrance,  will  prevail  over  ^e  super- 
reniiig  claim  of  such  purchaser  or  creditor  as  to  all  advances  made 
by  the  mortgagee  within  the  terms  of  such  mortgage,  although  made 
with  notice  of  such  subsequent  incumbrance.*^ 

212.  What  Constittttes  XTotice;  Actual  Notice  as  Essential.— Alany 
cases  hold  that  record  notice  of  an  inferior  lien  will  not  suffice  to 
-debar  the  mortgagee  of  his  right  to  priority  as  to  advances  made 
subsequent  to  such  notice;  that  before  the  mortgagee  can  be  deprived 
•of  his  superior  equity  actual  notice  of  the  second  incumbrance  must 
1»  brought  to  his  knowledge.*'  By  recording  a  second  mortgage, 
attachment,  execution,  or  deed,  no  such  notice  is  to  be  inferred, 
nor  is  the  record  constructive  notice  to  the  first  mortgagee  of  such 
subsequent  interest  in  others.  The  record  is  constructive  notice  to 
all  who  may  afterwards  become  interested,  and  on  a  bill  of  foreclosure 
the  plaintiff  is  required  to  notice  all  subsequent  interests  in  the  land 
mortgaged  to  him.  The  persons  interested  in  limiting  the  further 
advances  must  give  notice;  but  the  first  mortgagee  is  not  bound  to 
search  the  records  from  day  to  day  to  learn  whether  his  mortgagor 
has  made  any  further  incumbrances,  or  whethe^  any  attachments 
have  been  made,  or  to  ascertain  that  of  which  notice  must  be  given 
him  by  the  persons  interested.^  In  regard  to  what  constitutes  aotual 

16.  Boawell  v.  Ooodvin,  31  Conn.  Nelson  v.  Boyoe,  7  J.  J.  MstbIi.  (Ky.) 
74,  81  Am.  Dec.  169.  401,  23  Am.  Dec.  411;  Central  Trust 

Note:  Ann.  Cas.  1913C  556.  Co.  v.  Continental  Iron  Works,  51  N. 

17.  BoBwell  V.  Goodwin,  31  Conn.  J.  Eq.  605,  28  Atl.  595,  40  A.  S.  E. 
74,  81  Am.  Dec.  169.  639;  Ackerman  v.  Htinsicker,  85  N.  T. 

Note:  Ann.  Cas.  1913C  556.  43,  39  Am.  Rep.   621;  Merchants' 

18.  Wilson  V.  Russell,  13  Md.  494,  State  Bank  v.  Tofts,  14  N.  D.  238, 
71  Am.  Dec.  645;  Ladue  v.  Detroit,  lOS  N.  W.  760,  116  A.  8.  R.  682  and 
etc.,  R.  Co.,  13  Mich.  380,  87  Am.  note;  McDaniels  v.  Colvin,  16  Vt. 
De?.  759.  300,  42  Am.  Dec.  512. 

Notes:  116  A.  8.  R.  691;  Ann.  Cas.  Note:  Ann.  Cas.  1913C  557. 

1913C  557.  20.  McDaniels  v.   Colvin,  18  Vt 

19.  Tapia  v.   Demartini,  77  Cal.  300,  42  Am.  Dec  512. 
383,  19  Pac.  641,  11  A.  S.  R.  288: 
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notice  it  seema  that  any  information  of  the  existence  of  Ihe  subse- 
quent incumbrance  is  sufficient  to  charge  a  prior  mortgagee  with  the 
legal  effect  of  making  future  advances  with  knowledge;  Notice  of 
the  fact  of  the  existence  of  the  subsequent  incumbrance  called  to  the 
Attention  of  the  prior  mortgagee  by  the  subsequent  incumbrancer, 
in  such  a  maunor  that  the  prior  mortgagee,  as  a  prudent  and  reason- 
able man  of  business,  is  bound  to  remember  that  such  subsequent 
incumbrance  on  the  premises  has  been  given,  and  to  regulate  his 
conduct  accordingly,  seema  to  be  all  that  can  be  required  in  such 
oasea  in  order  that  the  parties  giving  and  receiving  the  notice  may 
thereafter  have  the  rights  and  duties  which  arise  from  notice.^ 

213.  Conatmctive  Notice  aa  Sufficient;  Marshaling  Secoritiea.* 
While  a  considerable  number  of  decisions  take  the  view  that  actual 
notice  of  a  junior  incumbranoe  is  necessary  to  affect  the  rights  of 
a  mortf^ee  undw  a  mortgage  to  secure  futare  advances  *  a  no  leas 
formidable  array  of  authorities  holds  that  recording  t^e  instrument 
creating  the  latter  lien  or  the  docketing  of  a  subsequent  judgment 
constitutes  a  constructive  notice  to  the  mortgagee,  so  that  ell  advances 
made  thereafter  are  deemed  to  have  been  made  with  knowledge  of 
the  existence  of  the  inferior  lien,  and  that  therefore  the  mortgage 
becomes  a  lien  only  from  the  time  that  such  advances  were  made  * 
These  decisions  are  based  on  the  theory  that  a  mortgage  is  purely  a 
legal  instrument;  that  there  is  no  such  uiing  as  an  equitable  mortgage 
— i.  e.,  a  sleeping  or  contingent  mortgage;  that  a  mortgage  is  only 
security  for  the  payment  of  money,  and  when  there  was  no  money 
due  there  could  be  no  mortgage,  and  hence  a  mortgage  could  have 
no  effect  as  to  third  parties  unless  its  record  disclosed  what  amount 
it  actually  secured.*  Where  future  advancea  are  secured  by  more 
than  one  mortgage,  and  an  incumbranoe  subsequently  attaches  in 
favor  of  a  third  person  on  the  security  covered  by  one  of  the  mort- 
gages only,  tlie  mortgagee  must  protect  the  equity  of  the  second 
incumbrancer  by  getting  his  money,  if  possible,  out  of  the  property 
not  covered  by  the  inferior  lien ;  and  if  he  releases  any  of  his  secu- 
rity after  the  second  lien  attaches,  he  is  accountable  for  the  actual 
-value  of  the  property  in  the  adjustment  of  the  equities  of  the  parties 
with  regard  to  the  property  on  which  they  both  have  liena* 

1.  Boswell  V.  Goodwin,  81  Conn.  50  Am.  Rep.  477;  Norwood  v.  Kcu^ 
74,  81  Am.  Dw.  160.  wood,  36  S.  C.  331,  16  S.  E.  382,  SI 

Note:  Ann.  Cas.  1913C  558.           -  A  S.  B.  876, 

2.  See  Bupra,  par.  212.  Notes:  Ann.  C&&  leiSG  558  «t  aaq.; 

3.  Ladue  v.  Detroit,  ete.,  E.  Co.,  13  116  A.  S.  R.  693. 

Mich.  380,  87  Am.  Dec.  759  and  note;  4.  Note:  116  A.  S.  R.  693. 

Spader  v.  Lawler,  17  Ohio  371,  49  6.  Notes:  U6  A.  8.  B.  6M;  Ana. 

Am.   Dee.   461;    Mieklin   v.   Betts  Cus.  1013C  660. 
Spring  Co.,  11  Ore.  406,  5  Pac.  51, 
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ExtingtUthmeiU  in  General 

214.  IHscharge  Generally. — By  some  of  the  authorities  it  is  stated 
that  nothing  short  of  actual  payment  of  the  debt  *  or  an  expren 
release,'  will  operate  to  discharge  a  mortgage.*  Under  this  view, 
the  mere  fact  that  the  debt  for  which  a  mortgage  is  security  has 
become  barred  by  lapse  of  time  does  not  necessarily  discharge  the 
obligation  of  the  mortgage.*  On  the  other  hand,  the  rule  is  some- 
ames  stated  that  by  reascm  of  the  relationship  of  the  mortgagA  to 
the  debt,  anything  tiiat  operates  to  extinguish  the  latter  necessarily 
discharges  the  former,  because  the  incident  cannot  survive  the  prin- 
cipal.'* Under  this  rale,  it  is  often  held  that  a  mortgage  will  be 
extingaiahed  by  any  lapse  of  time  that  will  bar  the  debt  or  mortgage 
note."  A  mortgage  conditioned  for  the 'payment  of  a  negotiable 
promissory  note,  but  really  given  and  assigned  with  the  note  to 
indemnify  the  assignee  for  procuring  bail,  is  discharged  when  the 
bail  has  been  discharged  witiiout  damage;  and  neither  the  assignee, 
nor  one  to  whom  he  transfers  the  note  and  mortgage  after  due,  can 
collect  the  amount  tiiereof  as  a  bona  fide  holder.**  And  where  the 
purchaser  of  a  mortgage  which  he  seeks  to  foreclose  used  in  its  pur- 
chase money  belonging  to  the  mortgagor,  and  placed  in  the  purchaser'p 
hands  by  the  mortgagor's  wifts,  ^e  mortgage  is  discharged  pro  tanto, 
and  the  purchaser  is  a  trustee  for  the  mortgagor  for  the  money  placed 
in  his  hands,  and  precluded  from  foreclosure  to  that  extent."'  So, 
where  mutual  debts  between  two  persons  are  discharged  by  agreement 
and  compensate  each  other  and  are  reciprocally  extinguished,  a  mort- 
gage securing  one  of  them  fails  with  the  extiQguishment  of  tlie  debt 
which  is  secured,  and  will  not  be  revived  though  the  indebtedness 
be  reacknowledged  in  favor  of  another — the  wife  of  the  mortgagor — 
in  consideration  of  the  release  of  tier  phan^hemal  claims  against  her 

6.  See  infra,  par.  223.  386;  Barrett  v.  Hinckley,  124  111.  32, 

7.  See  infra,  par.  237.  14  N.  E.  863,  7  A'  S.  R.  331;  Ladne 

8.  Smith  V.  Stanley,  37  Me.  11,  58  v..  Detroit,  etc.,  R.  Co.,  13  Mich.  380, 
Am.  Dec  771;  AlUson  v.  ArmstTong,  87  Am.  Dec.  759;  Colonial,  etc., 
28  Minn.  276,  9  N.  W.  806,  41  Am.  Mort.  Co.  v.  Northwestern  Threshjer 
Rep.  281;  Biiab  v.  Cooper,  26  Miss.  Co.,  14  N.  D.  147, 103  N.  W.  915,  ll6 
399,  59  Am.  Dec.  270;  Kern  v.  Ho-  A.  S.  B.  642,  8  Ann.  Cas.  1160,  70^ 
taimg  Gd,  27  Ore.  206,  40  Fee.  166,  L.RJ^.  814;  Meigee  v.  Bunting,  141 
50  A.  S.  R.  710.  Pa.  St.  233,  21  Atl.  588,  23  A.  S.  E. 

Note:  85  Am.  Dee.  468L  273  and  note. 

9.  See  infra,  par.  246.  11.  See  in&a,  par.  245. 

10.  Bradley  v.  Lighteap,  195  U.  S.  12.  Colman  v.  Post,  10  Mich.  422, 
1,  24  S.  Ct.  748,  49  U.  S.  (L.  ed.)  82  Am.  Dec.  49. 

66;  Harris  v.  Milk,  28  111.  44,  81     IS.  McLemore  v.  Pinkston,  31 
Am.  Dec  259;  Lycoming' F.  Ins.  Co.  266,  68  Am.  Dee.  167. 
T.  Jackmn,  83  HI.  302,  25  Am.  Rep. 
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hn^wnd.^*  And  a  mortg^  made  by  a  judgmOkt  ereditor  who  took 
it  in  good  faith  wiU  be  ^charged  by  the  revanal  of  a  judgment 
which  has  been  satisfied  by  a  levy  on  real  estate,  and  the  recovery 
of  posBeasion  by  writ  of  entry  against  the  judgment  creditor.'*  But 
a  conditional  surrender  of  noties  secured  by  a  mortgf^e  does  not  cut 
off  &e  fi^bX  to  foredose  the  mortgage  for  their  satisfaction,  if  the 
condition  is  not  fulfilled.'*  And  one  holding  a  real  estate  mortgage 
and  a  chattel  mortgage,  as  decurity  for  the  «me  debt,  does  not  lose 
the  f<nmer  by  not  ooforeing  the  latter.'' 

215.  ^yriBtment  of  Xortfagor  aa  Bxecntor  9t  Adndnlstrator^ 
The  role  appears  to  be  well  eef^ed  that  when  a  mortgagor  becomes 
executor  or  adminkbtitor  of  the  mortgagee,  neither  in  the  case  of 
testate  nor  in  Uie  case  of  intebtate  estates  is  the  debt  itself  extin- 
guished or  released  without  actual  paynient,  though  the  right  of 
action  is  discharged  or  suspended  because  the  executor  or  administra- 
tor cannot  maintain  an  iwtion  against  himself,  and  because  of  this 
impoenbility  of  action  the  indebtedness  should  be  regarded  as  prima 
facie  assets  in  fhe  hands  of  the  executor  or  administrator.'*  Thus, 
when  a  mortgagor  is  appointed  executor  of  the  will  of  his  mortgagee, 
and  inventories  the  recorded  mortgage  as  part  of  the  assets  of  the 
estate,  without  mentioning  the  mortgage  note,  which  is  produced  in 
court  and  treated  as  assets  during  the  administration,  his  appointoient 
as  executor  will  not  <^erate  to  -discharge  the  mortgage  and  note,  but 
Uiey  become  assets  of  ^e  estate,  and  may  be  le^lly  assigned  to  a 
l^atee  under  an  order  of  final  distribution.  The  le^tee  may  then 
maintain  a  bill  to  foreclose  the  mortgage,  although,  prior  to  its  assign- 
ment or  distribution,  and  to  the  final  discharge  of  the  executor,  the 
latter  had  represented  the  mortgaged  land  to  be  unencumbered,  and 
had  sold  it  to  a  third  person,  received  the  purchase  money,  and  exe- 
cuted a  warranty  deed.  In  such  a  case  the  purchase  money  received 
by  the  exeeutor  will  be  applied  to  the  payment  of  the  mortgage  debt, 
and  the  balance  due  on  the  debt  will  be  declared  a  Ben  on  the'  land 
in  favOT  of  the  legatee;  and  as  the  purchaser  from  the  executor  has 
a  complete  remedy  at  law  opon  his  warranty  of  title,  Htsu  fact  that 
the  latter  has  absconded,  leaving  no  property,  affords  no  ground  for 
equitable  nde!  agunst  sdoh  legatee.'* 

14.  Nalle  v.  Young,  160  TI.  S.  624,  18.  Stewart  t.  Hard,  107  H«.  457, 
16  S.  Ct.  420,  40  U.  S.  (L.  ed.)  560.     78  Atl.  838,  Ann.  Caa.  1812D  662  and 

1*.  Delano  v.  WUde,  11  Gray  note,  32  LEA.(K.S.)  6714  Crow  t. 
(Maes.)  17,  71  Am.  Dec.  687.  Conant,  90  Mich.  247,  51  N.  W.  460, 

16.  Pogb  V.  Faiimoant  Gold,  etc,  30  A.  S.  E.  427.  And  see  Exacu- 
Kin.  Co.,  112  U.  S.  2^,  5  S.  Ct.  131.  vobs  and  Aokinistratoks,  vol.  11,  p. 
28  V.  8.  (L.  ed.)  684.  113  et  seq.  . 

.   17.  Cobnm  v.  Steph^is,  137  jbd.      19^  Cmw  r.  Conant  90  IQoh.  347, 
683,  36  K.  £.  132,  45  A.  S.  R.  21B.     61  N.  W.  460^  30  A.  8.  B.  497. 
E.C.LV0I.XIX.— 28.  438 
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216.  Altention  of  Mortgage  or  Nota^— As  a  geneial  proposition  any 
material  and  improper  alteration  of  a  mortgage  will  diadiarge  the 

mortgagor  unless  made  by  him  or  at  his  solicitation  or  without  the 
procurement  or  knowledge  of  the  mortgagee,**  but  it  is  usually  held 
that  the  material  alteration  of  a  note  has  no  effect  on  as  accompany- 
ing mortgage  unlees  such  alteration  is  made  with  fraudulent  intent, 
in  which  event  the  mortgage  is  discharged.'  Thus,  a  promissory 
Qote  altered  by  the  payee  by  increasing  the  rate  of  interest,  without 
fraudulent  intent,  to  make  it  conform  to  the  contract,  in  pursuance 
of  which  it  was  given,  is  avmded;  but  a  mortgage  givoi  to  secure 
it  is  not  vitiated  by  the  altwation  of  the  note,  and  may  be  enforced 
for  the  original  consideration,  if  otherwise  valid.*  But  it  has  been 
held  that  if  the  note  is  given  as  payment,  and  has  the  effect  of 
extinguishing  the  original  indebtednesBi  so  that  the  only  liability 
which  exists  is  on  the  note,  a  material  alteration,  whether  fraudulent 
or  not,  will  invalidate  the  note,  and  will  consequently  discharge  the 
mortgage  by  which  it  is  secured.'  In  some  jurisdictions  the  courts 
seem  to  have  deviated  to  some  extent  from  the  general  rule,  holding 
that  an  alteration  of  a  note,  whether  innocent  or  fraudulent,  will  not 
affect  the  validity  of  the  mortgage  security  * 

217.  Marriage  between  Parties;  Bankruptcy  of  Mortgagor;  Mort- 
gage on  Contingent  Estate. — At  common  law  the  marriage  of  the 
mortgagor  to  the  mortgagee  would  operate  as  a  satisfaction  of  the 
mortgage  debt,  and  in  some  jurisdictions  where  the  rules  of  the 
common  law  are  deemed  to  be  still  in  force  unless  expressly  changed 
by  statute  it  has  been  held  that  if  a  man  takes  a  mortgage  from  a 
woman,  his  subsequent  marriage  to  her,  in  the  absence  of  an  express 
contract,  operates  of  itself  as  a  satisfaction  of  the  mortgage  debt 
and  as  a  discharge  and  release  of  the  mortgage  regardless  of  the  trend 
of  general  legislation  and  judicial  decision  in  the  direction  of  the 
emancipation  of  married  women  *  But,  on  the  othw  hand,  it  has 
been  decided  that  the  marriage  to  the  mortgagee  of  one  who  has  ea»- 
cuted  a  mortgage  on  her  retd  estate  to  secure  repayment  of  a  loan 
from  him  does  not  extinguish  the  debt  under  constitutional  and 
statutory  provisions  making  the  property  of  a  married  woman  her 


1.  Menman  v.  Werges,  112  V.  S.  426,  124  Pae.  163,  Ann.  Caa.  1913B 

139,  5  S.  Ct  65,  28  U.  S.  (L.  ed.)  315,  41  Ii.B.A.(N.S.)  230. 

641;  Vogle  v.  Rippor,  34  DI.  100,  85  3.  Notes:    41   LiU.(N.S.)  230; 

Am.  Dee.  298;  EdihgtoQ  v.  McLeod,  Ann.  Gas.  1913E  317. 

87  KuL  426,  124  Pac.  163,  Ann.  Caa.  1  Smith  v.  Smith,  27  S.  C.  166,  3 

1913E  315  and  note,  41  UR.A.(K.8.)  8.  E.  78, 13  A.  8.  B.  633. 

230  and  note;  Wilson  v.  Hayes,  40  Notes:  16  LJRA.  468  ;  41  L.R.A.(K. 

Minn.  531,  42  N.  W.  467,  12  A.  S.  S.)  231;  Ann;  Gas.  101^  317. 

R.  754;  Walton  Plow  Co.  v.  Camp-  5.  Schilling  v.  Dozmody,  102  Tenn. 

beU,  S6  Neb.  173,  52  ti.  W.  883,  16  439,  52  STW.  291,  73  A.  S.  B.  892 


80.  See  snpia,  par.  81. 


URA..  468  and  note. 
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separate  estate,  which  die  may  transfer,  and  giving  her  the  power 
to  carry  on  busiDCSB  and  sue  and  be  sued.*  A  mcvtgage  lien  is  not 
avoided  by  ihe  subsequrat  dischai^e  of  the  mortgagor  as  a  bankrupt, 
the  oourta  recognizing  the  rule  ihat  such  a  discharge  releases  the 
personal  liability  only.^  A  mortgage  executed  by  one  who  has  an 
estate  in  land  whidi  is  subject  to  be  defeated  by  his  death  before 
that  of  another  person  becomes,  of  course,  invalid  and  unenforceable 
upon  the  happening  of  the  contingoicy  upon  which  the  estate  was  to 
terminate.* 

218.  Extension  of  Time. — It  has  been  held  that  where  vendors  of 
land  received  in  payment  therefor  promissory  notes  made  tiiird 
persons,  and  the  vendees  mortgaged  the  land  as  security  for  the  pay- 
ment of  the  notes,  but  were  not  to  be  looked  to  for  payment  except 
upon  the  mortgage  and  according  to  its  conditions,  the  mortgagors, 
thou^  not  at  any  time  personaUy  liable  as  sureties,  as  owners  of 
the  land,  occupied  that  position;  and  an  extension  of  the  time  of 
payment  of  one  of  the  notes,  granted  to  the  maker  by  the  mortgagees 
for  a  consideration  and  without  the  consent  of  the  mortgagors,  dis- 
char^d  the  land  from  the  mortgf^  lien.*  And  where  a  mortgage 
is  executed  for  a  debt  of  the  husband  by  the  husband  and  his  wife, 
and  a  trustee  who  holds  the  land  for  the  wife's  beneBt,  an  agreement 
between  the  mortg^ee  and  the  debtor  to  extend  the  time  of  pay- 
ment of  the  debt  has  the  effect  discharge  the  mortgage  by  operation 
of  law,  no^itbstanding  the  fact  that  the  wife  was  dead  at  the  time 
the  agreement  was  made.^*  Conflicting  views  have  been  taken  as 
to  the  effect  on  the  personal  Uability  of  a  mort^gor  or  his  gruntee 
of  an  extension  of  time  for  the  payment  of  the  mortgage  without  the 
mortgagor's  or  grantor's  consent  to  a  subsequent  grantee  of  the.  mort- 
gaged premises  who  has  taken  them  subject  to  the  mortgage,  but 
who  is  not  personally  liable  for  the  mortgage  debt.  The  extension 
of  time  in  a  case  of  that  character  is  variously  regarded  as  leaving  the 
liability  of  the  mortgagor,  or  mesne  grantee,  unaffected;  as  releasing 
him  altogether  from  personal  liability;  and  as  rdeanng  him  to  the 
extent  of  the  value  of  the  land  at  the  time  of  extennon.^  However, 
though  there  is  some  authority  to  the  contrary,  it  is  quite  generally 
agreed  that  if  the  subsequent  grantee  is  personally  liable  for  the  mort- 
gage debt,  an  extension  otherwise  of  payment  to.  him  without  the  con- 

6.  HeKie  t.  HeKie,  lie  Ark.  68,  Mid).  428,  60  Ml  W.  1077,  28  A.  S. 
172  S.  W.  891,  L.R.A.1915D  1126.    E.  310. 

Note:  73  A,  S.  R.  899.  9.  Note:  4  Ii.R.A,(N.8.)  666. 

7.  Note:  42  L.R.A.(N.8.)  296.  10.  Fleminf  v.  Harden,.  126  K.  C. 
And  see  Bavksoptot,  vol.  3,  pp.  276,  460,  36  S.  S.  17,  78  A.  6.  B.  671,  53 
320.  I4JI.A.  316. 

lb  I/EtonnmHi  v.  Heuquenet,  89     11.  See  npia,  par.  IfiSb 
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sent  of  the  mortgagor,  or  mesne  grantee,  releases  ihe  latter  from  per- 
sonal liability.'* 

219.  Independent  Action  on  Hortgage  Note  or  Bond  Generally.— - 
It  may  be  laid  down  as  a  general  rule  that  the  iien  of  a  mortgage 

is  not  destroyed  by  the  mere  entry  of  judgment,  without  satisfaction, 
upon  the  note  or  bond  which  it  secures,  in  an  ^tion  which  did  not 
seek  also  to  foreclose  the  mortgage.^'  The  form  of  the  debt  is  changed, 
but  the  debt  itself  for  which  Uie  mortgage  is  security  remains  in  full 
forca  The  debt  secured  by  the  mortga^  is  the  primary  obligation 
between  the  parties,  and  ttie  note  is  no  more  than  the  {vimary  e\  i- 
dence  of  that  debt.  The  note  and  mortgage  are  not  so  closely  tied 
together  that  a  creditor  must  sue  on  hoih  in  the  same  action.  He 
may  bring  an  action  against  the  debtor  wherever  he  may  be  found, 
but  can  only  foreclose  the  mortgage  in  the  jurisdiction  where  the  land 
lies.  He  may  obtain  a  personal  judgment  on  the  note  alone,  without 
waiving  his  right  to  foreclose  on  his  mortgage.^*  And  the  mortgage 
may  be  tiiereafter  foreclosed  by  action  to  satisfy  the  judgment.'^ 
Or  the  land  may  be  solii  to  satisfy  the  judgment  without  action,  if 
the  mortgage  or  deed  of  trust  gives  the  power  to  sell  in  case  of  non- 
payment of  the  debt.'*  However,  when  a  statute  provides  that  there 
can  be  but  one  action  for  the  recovery  of  any  debt  secured  by  mort- 
gage, the  bringing  of  an  action  and  the  obtaining  of  a  judgment  on 
the  note  alone  is  a  waiver  of  the  right  to  sue  to  foreclose  Hie  mortgage 
securing  it.  And  this  has  been  helft  to  be  true  oven  when  the  per- 
sonal judgment  on  the  note  was  obtained  in  a  sister  state.'' 

220.  Judgment  Followed  by  Execution. — ^A^^hile  a  somewhat  differ- 
ent view  has  been  adopted  by  some  courts,'*  the  general  rule  is  that 
a  mortgage  is  extinguished  by  a  sale  under  execution  of  the  mort- 
gaged premises  for  the  mortgage  debt,  though  the  execution  issues  on 
a  judgment  subsequent  in  date  to  the  mortgage.  In  such  a  case  the 
money  realized  on  the  sale  is  substituted  for  the  land.'*  But  it  has 

12.  See  sopra,  par.  156.  18.  Gibson  v.  Gteen,  89  Va.  524, 

13.  Alden  v.  White,  32  Ind.  App.  16  8.  E.  661,  37  A.  S.  R.  888. 
671,  66  N.  E.  509,  67  N.  £.  949,  102     Note:  24  L.R.A.(N.8.)  1095. 

A.  S.  R,  261;  Hossiter  v.  Merrimaii,  And  see  Judouents,  toL  15(  p,  789 

80  Kan.  739,  104  Pac.  858,  24  L.R.A.  et  seq. 

(N.8.)   1095  and  not«;   Gibson  v.  17.  Note:   24  L.R.A.{N,8.)  1098. 

Green,  89  Va.  524,  16  .&  E.  <61,  87  And  see  infra,  par.  306. 

A.  S.  R.  888.  18.  Crane    v.    March,    4  Pick. 

Notw:  85  Am.  Deo.  467  ;  73  A.  6.  (Masa.)  131,  16  Am.  Dee;  329;  - 

H.  561.  Note:  50  LJI.A.  718. 

And  see  infra,  par.  305  et  seq.  19.  Anniston  First  Nat.  Bank  t. 

■  14.  Rossiter  v.  Merrimau.  80  Kan.  Elliott,  125  Ala.  646,  27  So.  7,  82  A. 

739,  104  Pae.  858,  24  L.ILA.(N.S.)  S.  R.  268,  47  L.RJL  742;  Prioe.F. 

1095.                                           -  Atchison  First  Nat.  Bank,  62  KA^ 

16.  Kotea:  73  A.  S.  E.  561;  24  735,  64  Pac.  637,  84  A.  S.  R,  «19; 

L.RA..(N.S.)  1096.  Fosdiek  t.  Bisk,  16  Ohio  84,  46  Am. 
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been  held  that  a  mortgagee  ia  not  estopped  from  flhowing  tbat  he 
never  intended  to  abandon  the  mortgage  by  obtaining  a  judgment 
and  execution  for  the  debt  intended  to  be  secured,  causing  the  mort- 
gaged property  to  be  levied  on  and  ao1d>  and  beraming  himself  the 
purchaser,  and  that  he  acted  under  the  false  impression  that  the  sale 
drew  vrith  it  the  lien  of  the  mortgage,  and  was  superior  to  liens 
attaching  after  the  execution  of  the  mortgage,  and  before  the  levy 
of  the  execution.**  It  has  been  commonly  considered  oppressive  to 
the  mortgagor  for  the  mortgagee  to  levy  an  execution  issued  upon 
a  judgment  for  the  reoovery.of  the  interest  or  an  instalment  of  the 
mortgage  debt,  upon  the  equity  of -redemption  in  the  mortgaged  prem- 
ises, while  he  retains  his  title  and  lien  as  mortgagee.  To  avert  that 
evil,  some  coifrts  have  held  that  a  sale  under  the  execution  extin- 
guishes the  lien  of  the  mortgage.*  But  there  is  authority  for  the 
view  that  a  purchaser  of  the  equity  at  redemption  in  land  sold  under 
execution  to  satisfy  an  instalment  of  the  mortgage  debt,  with  notice 
of  the  facta,  takes  subject  to  the  lien  of  the  mortgage.* 

221.  Negligence;  Partial  Payment;  Concealment;  Arrest  af  Mort- 
gagor.— niortgagee  may,  by  his  own  act  of  neglect,  derive  him- 
self of  the  right  to  foreclose  his  mortgage,  and  if  he  does  this,  he 
will  at  the  same  time  deprive  himself  of  the  right  to  an  action  on 
the  mortgage  note.*  But  the  failure  of  the  holder  of  a  promissory 
note  secured  by  a  mortgage  to  present  it  for  allowance  to  the  commis* 
sioners  of  the  deceased  inuker's  estate  does  not  preclude  him  from 
.  afterwards  enforcing  the  mortgage  security;  he  is  <mly  precluded  from 
claiming  any  portion  of  the  assets  of  the  estate  in  the  hands  of  the 
administrator.*  And  aeeeptance  before  maturity  of  a  partial  pay- 
ment on  a  mortgage  will  not  waive  the  right  to  have  the  balance 
of  the  investment  remain  until  noaturity.*  A  mortgagee  may  be 
guilty  of  a  fraudulent  concealment  that  will  deprive  him  of  his 
right  of  foreclosure,*  and  when  thus  deprived  in  equity  of  the  right 
to  enforce  his  Hen  against  the  premises  mortgaged  in  the  hands  of 
a  purchaser  from  mortgagor  he  cannot  by  a  aubeequant  aosign- 
ment  of  the  mortgage  give  to  the  assignee  a  right  to  enforce  such 

Deo.  562;  Croniater  v.  Weise,  8  Watts.  457,  M  S.  W.  198,  28  A.  S.  E.  58. 
'  (Pa.)  215,  34  Am.  Dec.  461;  Roberta     8.  Hiberma    Sav.,    eto.,    Soe.    v.  ^ 

V.  WiJliams,  5  Whart.  (Pa.)  170,  34  Thornton,  109  Cal.  427,  ^  Pie.  447, 

Am.  Dec.  549.  50  A.  8.  R.  62  and  note. 

Notes:  11  Am.  Dec.  194,  195  et     4.  Grafton  Bank  v.  Dee,  U  Vt. 

•eq.;  51  Am.  Dec.  550  :  50  UR-A.  463,  47  Am.  Dee.  697. 


20.  Stover  v,  Herrin^on,  7  Ala.  64  S.  E.  407,  129  A.  S.  R.  901,  17 


I.  West  Branch  Bank  v.  Chester,  6.  L'Amoureox  v.  Vandenburgb,  7 
11  Pa.  St.  282,  51  Am.  Dee.  54T  and  Paige  (N.        316,  82  Am.  Dec.  63&. 


718. 


5.  Pyross  v.  Praaer,  82  8.  C.  498, 


142,  41  Am.  Dec.  86. 


Ann.  Cas.  150,  23  LJl.A.(N.S.)  403. 


note. 


S.  Whitmoie  v.  Tatom,  M  Ark. 
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lien.*  A  mortgageo  wlio  has  taken  the  body  of  his  debtor  in  execu- 
tion for  the  mortgage  debt  is  nevertheloBs  entitled  to  the  benefit  of 
his  mortgage  security.^  And  where  the  assignee  of  one  of  several 
notes  secured  by  one  mortgage  sues  the  debtor  at  law,  arrests  him 
upon  mesne  process,  and  discharges  him,  out  of  mere  clemency^  on 
account  of  his  inability  to  give  bail,  his  right  to  reeoit  to  the  mort- 
gage for  payment  of  the  note  assigned  to  him  is  not  thereby  lost* 
222.  Intention  of  Parties  as  Controlling. — A  court  of  equity  will 
keep  an  incumbrance  alive,  or  consider  it  extinguished,  as  will  best 
serve  the  purposes  of  justice,  and  the  actual  and  just  intention  of 
the  party.'"  And  tiie  doctrine  is  well  settled  by  authority  in  relation 
to  mortgages  that  if  the  amount  due  thereon  is  paid,  the  intent  of 
the  parties  in  making  the  payment,  whether  to  extinguish  or  keep 
alive  the  security,  will  ordinarily  govern.'*  As  a  general  rule,  a 
mere  change  in  tiie  form  of  the  evidence  of  indebtedness  will  not 
operate  to  discharge  a  mortgage  given  to  secure  a  debt,  unless  it  is 
apparent  that  the  parties  so  intended.  Whenever  it  is  clear  that  the 
creditor  still  intended  to  retain  the  mortgage,  his  right  is  not  affected 
by  the  change.'*  And  a  mortgage  discharged  through  fraud  or  mis- 
take will  ordmarily  be  regarded  in  equity  as  still  in  existence.^* 
However,  a  mortgage  on  property  given  to  secure  payment  of  its 
purchase  price  cannot  be  kept  alive  against  the  mortgagor's  estate 
in  favor  of  one  to  whom  the  property  was  afterwards  transferred,  and 
who  for  his  own  protection  had  to  make  a  payment  contemplated  by 
the  mcHlgage,  where  it  was  never  a  lien  on  any  other  property  of 
the  mortgagor.'* 

-  223.  Necessity  for  and  Bffect  of  Cancellation  of  Records — In  a  num- 
ber of  decisions,  it  has  been  asserted  that  the  payment  or  sati^aotion 
of  an  indebtedness  secured  by  a  mortgage  on  r«d  estate  extinguishes 
the  mortgage  lien  without  any  satisfaction  thereof  of  record  or  in 
writing.'*  There  are,  however,  authoritiee  to  the  effect  that  while 
a  power  of  sale  in  a  mortgage  is  extinguished  by  the  payment  of  the 
debt- the  mortgage  was  ^ven  to  secure,  if  the  mortgagor  fails  to  havo 

7.  L'Amoareaz  v.  Vandenboi^h,  7.     li.  MeLure  v.  Helton,  34  S.  C 
Paige  (N.  Y.)  316,  32  Am.  Dee.  635.  377, 13  S.  E.  615,  27  A.  S.  R.  820,  1» 
'   8.  Note:  85  Am.  Dec.  470.  LJI.A.    723.     And    see  geuerally^ 

9.  -  Terry  v.  Wood^  6  Smedee  4  M.  Ysswm  and  Pitrchasb. 


10.  ElstOD  T.  Castor,  101  Ind.  426,  Humphrey,  62  Ark.  348,  35  S.  W. 
51  Am.  Rep.  754;  Backer  v.  Pyne,  428,  54  A.  S.  R.  297;  Ryan  v.  Dun- 
ISO  Ind.  288,  30  N.  E.  ^  30  A.  S.  lap,  17  HI.  40,  63  Am.  Dee.  334;  Mer- 
R.  231.  rill  V.  Agrieultural  Ins.  Co.,  73  N.  Y. 
Notes:  12  Am.  Dee.  322;  5  A.  &  452,  29  Am.  Rep.  184;  McVay  v. 


12.  Bee  infn,  par.  234  et  seq.  ■  F.  Ins.  Co.,  60  Vt.  682,  IS  Atl.  353,  6 
IS.  See  infra,  par.  257  et  aeq.       A.  S.  0.  144,  1  L.B.A.  216;  Friend 
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(Miss.)  139,  46  Am.  Dec.  274. 


16.  QermaD-American  Ins.  Co.  v. 


R.  706. 
11.  See  infra,  pax.  228,  229. 


Tousley,  20  S.  D.  258,  105  N.  W.  932, 
129  A.  S.  R.  927;  Smith  v.  Niagara  . 
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the  satisfaction  ui  the  ddbt  entered  of  record,  and  a  sale  is  thereafter 
had  under  the  powv,  one  who  purchases  in  good  faith  and  for  value 
at  the  sale,  without  notioe  of  the  fact  of  the  satisfaction  of  the  deht, 
wiU  be  protected  in  his  title,^'  the  remedy  of  the  mortgagor,  under 
eudi  dreunutance^  being  by  an  action  for  damages  against  ihe  mort- 
gagee for  the  WTcrngfol  and  unauthorized  exercise  of  the  power.'' 
While  the  intention  of  the  parties  should  control,'^  the  cancellation 
of  a  mortgage  and  a  discharge  of  record,  unless  effected  through  fraud, 
accidmt,  or  mistake,'*  is  usually  ccmsidered  to  be  an  absolute  bar 
and'  eztinguiabment  of  the  mortgage,***  and  though  there  is  some 
dissent  from  this  proposition,  as  a  general  rule  a  person  in  dealing 
witii  another  in  respect  to  real  estate  may  rely  upon  the  record  title 
to  the  property  in  the  absence  of  actual  knowledge  of  the  title  in 
fact,  or  of  facto  sufficioii  i6  put  him'  on  inquiry  in  respect  thereto, 
and  if  a  mortgage  thereon  appears  of  record  satisfied  by  the  appar- 
ent owner,  the  person  acquires  his  interest  free  from  the  lien  of  the 
mortgage,  though  it  is  in  fact  unsatisfied,  the  satisfaction  having 
been  altered  fay  the  record  owner  after  he  had  assigned  hia  interest 
to  another.^ 

224.  In  General. — ^Where^  as  in  most  jurisdictionfl,  a  mortga^  is 
regarded  merely  as  a  lien  or  security  for  a  debt,  the  general  prin- 
ciple is  well  settled  that  the  payment  of  the  debt  ipso  facto  et 
eo  instanti  extinguishes  the  mortgage,'  without  any  reconvey- 

V.  Tahr,  12«  Wis.  291,  104  N.  W.  Note:  13  Am.  Dae.  222. 

097,  UO  A.  8.  B.  924^  1  LJl.A.(N.8.)  1.  8ee  supra,  par.  133. 

801.  2.  Bradley  v.  ligbtcap,  195  U.  S. 

Note:  5  A.  S.  E.  703.  1,  24  S.  Ct  74S,  49  U.  S.  (L.  ed.) 

16.  Garrett  v.  Crawford,  128  Ga.  66;  Sixto  v.  Sarria,  196  U.  S.  175, 
519,  57  S.  E.  792,  119  A.  8.  B.  398,  25  8.  Ct.  186,  49  U.  8.  (L.  ed.)  436; 
11  Ann.  Cas.  167;  Bansman  t.  Emia,  Welsh  v.  PbillipB,  54  Ala.  309,  25 
46  Minn.  148,  48  K.  W.  769,  24  A.  8.  Am.  Rep.  679;  MeKiUen  v.  Bdch- 
B.  Ml.  aids,  9  Cal.  365,  70  Am.  Dec  655^ 

17.  Garrett  ▼.  Crawford,  128  Cku  Dntton  t.  Waischauer,  21  Cal.  609, 
319,  57  S.  B.  792,  119  A.  8.  R.  388,  82  Am.  Dee.  765;  Nilson  v.  Sannent, 
U  Ann.  Gas.  167.  153  CaL  624,  96  Pae.  315,  126  A.  8. 

18.  See  supra,  par.  2Sa.  B.  91;  Ryan  t.  Donlap,  17  Bl.  40,  63 

19.  See  in&a,  par.  257  «t  sea.  Am.  Dec.  334;  Harris      Mills,  28 

20.  Guy  T.  Dn  Uprey,  16  Gal.  105,  BL  44,  81  Am.  Dec  259;  Barrett  t. 
76  Am.  Dee.  618;  DoU  T.  Bizotti,  20  Hinekley,  124  Bl.  32,  14  N.  B.  863,  7 
Ia.  Ana.  263,  06  Am.  Dec.  399;  Er-  A.  S.  B.  331;  Birke  t.  Abbott,  103 
rati  T.  Wheeler,  100  Minn.  157,  123  Ind.  1,  1  N.  £.  485,  53  Am.  Bep. 
K.  W.  414,  20  Ii.R.A.(N.S.)  816;  474;  Breekenridge  t.  Ormsby,  1  J. 
Garwood  T.  Eldridge^  2  N.  J.  Eq.  145,  J.  Hanh.  (Ey.)  286, 19  Am.  Dee.  71; 
34  Am.  Dee.  195;  AOdnton  t.  Plnm,  Vose  t.  Handy>  2  OreenL  (Me.)  322. 
iSO  W.  Ya.  104,  40  8.  S.  687,  58  U  Am.  Dee.  101 ;  Smith  t.  Stanley,  37 
L.BA.  788.  Me.  U,  68  Am.  Dee.  771;  Bunker 
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ance,'  and  without  any  cancellation  of  record,*  for  die  benefit  of  who- 
ever was  owner  of  the  property  at  the  time  of  payment.*  However,  a 
collateral  agreement  made  as  a  condition  of  a  mortage  loajx  may 
enforced  after  the  payment  of  the  mortgage,  provided  the  agxeemeeat 
is  not  either  unfair  and  unconscionable,  or  in  the  nature  of  a  penaity 
clogging  the  equity  of  redemption,  or  inconsistent  with  or  r^ugnant 
to  the  contractual  or  equitable  right  to  redeem  *  And  if  a  mortage 
shows  on  its  face  that  it  in  part  secures  an  obligation  due  to  a  third 
person,  the  satisfaction  of  the  mortgage  by  the  mortgagee  without 
the  payment  of  the  obligation  is  void.  The  record  of  the  mortgage 
is  sufficient  to  bring  home  to  all  persona  the  interest  of  such  ti^d 
person.'  A  promise  by  a  mortgagee,  on  failure  of  the,  net  proceedn 
of  a  sale  of  the  mortgaged  property  to  equal  the  debt,  to  take  less 
than  the  debt  la  full  discharge  of  it  is  without  oonaideratioo  aad 
void.' 

225.  Ifecessity  for  Reconveyance. — ^A  mortage,  at  common  law, 
was  a  conveyance  absolute  in  its  form,  granting  an  estate  defeasible 
by  the  performance  of  a  condition  subsequent.  The  estate  thus  cre- 
ated was  strictly  an  estate  on  condition,  and  in  a  court  of  law  waa 
treated  as  subject  to  be  defeated  only  by  the  performance  of  the  con- 
dition in  the  manner  and  at  the  time  stipulated  for  in  the  defeasance. 
If  made  on  condition  that  the  conveyance  should  be  void  on  pay- 
ment of  a  definite  sum  of  money  on  a  given  day,  and  the  condition 

Barron,  79  Me.  62,  8  Atl.  253,  1  A.  Meiga  v.  Banting;,  141  Pa.  St.  233,  21 

S;  R.  282;  Birke  v.  Abbott,  i03  Md.  AU.  588,  23  A.  S.  B.  273;  SohUliog  v. 

1, 1  N.  E.  485,  53  Am.  Rep.  474;  Par-  Darmody,  102  Tenn.  439,  52  S.  W. 

sons  V.  Urie,  104  Md.  238;  64  Atl.  291,  73  A.  S.  R.  892;  Perkins  v. 

927,   10 'Ann.   Cas.   278,  8   L.R-A..  Stfirne,  23  Tes.  561,  76  Am.  Dec.  72; 

(N.S.)  559:  Douglas  v.  Stetson.  159  Mussey  v.  Bates,  65  Vt.  449,  27  Atl. 

Mass.  428,  34  N.  E.  542,  3d  A.  S.  R.  167,   21   L.R.A.   516;   Fred  Millet 

442;  Allison  t.  Amstrong,  28  Mind.  Brewing*  Co.  v.  Manassee,  99  Wis.  99, 

276,  9  N.  W.  806,  41  Am.  Rep.  281;  74  N.  W.  535,  67  A.  S.  B.  864; 

Gale  V.  Mensing,  20  Mo.  461,  64  Ana.  Friend  v.  Yahr,  126  Wis.  291,  104  N. 

Dee.  197;  Bowman  v.  Manter,  33.  H.  W.  997,  110  A.  S.  R.  924. 

H.  530,  66  Am.  De«.  743;  Garwood  Note:  5  A.  S.  R.  703. 

T.  Eldridge,  2  N.  J.  Eq.  145,  M  Am.  S.  See  infra,  par.  225. 

Dec.  195;  Shields  v.  Lozear,  34  N.  J.  4.  S«e  snpra,  par.  223. 

L.  496,  3  Am.  Rep.  256;  Lindley  v.  6.  McMillan   v.   Richards,  t  Cat 

O'Reilly,  50  N.  J.  L.  636,  15  AU.  379,  365,  70  Am.  Dec.  655;  Gale  v.  Men- 

7  A.  S.  R.  802,  1  L.R,A.  79;  Mead  sing,  20  Mo.  461,  64  Am.  Dee.  197. 

York,  6  N.  T.  449,  57  Am.  Dec  467 ;  &  Kreglinger   v.   New  Patagonia 

Kortright  T.  Cady,  21  N.  Y.  343,  78  Meat,  etc.,  Co.,  1914  A.  C.  25.  Ann. 

Am.  Dec.  145;  Bogert  v.  BUssv  148  Cas.  1914B  428  antj  note. 

N.  Y.  194,  42  N.  E.  582,  51  A.  S.  R.  7.  Tweeddale   v.    Tweeddale,  116 

684;  Perkins  v.  Dibble,  10  Ohio  433,  36  Wis.  517,  93  N.  W.  440,  06  A.  8.  B. 

Am.  Dec.  97;  Frisebe  v.  Knuncr'a  Les-  1003,  61  L.R.A.  509. 

see,  16  Ohio  125,  47  Am.  De&  368  ;  8.  Gilson  v.  Nssson,  198  Utm.  598, 

Kern  v.  A.  P.  Hotaling  Co.,  27  Ore.  84  N.  E.  $54,  17  UR.A.(N£.)  120a. 
205,  40  Pao.  168,  50  A.  8.  B.  710  ; 
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wu  petrformed  according  to  its  ternu,  the  estate  reverted  back  to  the 
mortgagor  without  aay  reconveyonoe,  by  the  simple  operation  of  the 
eonditicm.*  A  tender  at  ihe  time  and  place  and  in  the  maimer  pre- 
Kribed  in  the  instrament  itself  was  equivalent  to  performance,  and 
operated  to  determine  the  estate  of  the  mortg^ee,  and  revest  it  in 
the  mortgagor.^^  But,  when  the  .condition  was  discharged  by  failure 
to  comply  with  its  terma,  the  estate  of  the  mortgagee  became  absolute 
in  law,  the  title  of  the  mortgagor  was  completely  divested,  and  a 
reconveyance  was  necesaary  to  restore  him  to  his  orig^ial  estate.^' 
Where,  however,  as  is  now  generally  the  case,  a  mortgage  is  regarded 
as  a  mere  security,  it  is  certain  that  the  mortgagee's  interest,  whatever 
name  may  be  given  it,  is  terminated  by  the  payment  of  the  debt 
secured,  whether  made  before  or  after  default.  When  the  debt  is 
paid,  the  right  of  the  mortgagee  is  extinguished,  and  the  land  becomes 
free  by  operation  of  law.  No  conveyance  from  the  mortgagee  is  neces- 
sary to  perfect  the  mortgagor's  estate.  There  is  nothing  in  the  mortr 
gagee  to  be  reconveyed  to  the  mortgagor.  Whatever  is  done  by  way 
of  discharge  or  release  is  done  to  furnish  evidence  of  what  has  already 
been  fully  accomplished  by  the  payment.'*  Certainly  if  the  debt  is 
the  principal,  and  the  mortgage  tbw  incident,  there  can  be  no  good 
reason  why  a  discharge  of  the  debt  should  not  be  held  to  be  a  dis- 
charge of  the  mortgage,  and  to  put  an  end  to  ihe  intei-est  of  the  mort- 
gagee in  the  land.*'  In  some  jurisdictions,  however,  under  a  statute 
providing  that  upon  payment  of  a  debt  seeured  by  mortgage,  the 

9.  Welsh  V.  Phillips,  54  Ala.  309,  U.  Webb  v.  PhiUips,  64  Ala.  309, 
Z5  Am.  Rep.  679;  Barrett  t.  Hinck-  25  Am.  Rep.  679;  Dutton  v.  War- 
ley,  134  111.  32,  14  N.  E.  863,  7  A.  schauer,  21  Cal.  609,  82  Am.  Dec. 
S.  R.  331;  Waring  v.  Smyth,  2  Barb.  765;  Nilaon  t.  Barment,  153  Cal.  524, 
Cfa.  (N.  Y.)  Ill,  47  Am.  Dec  299  ;  96  Pac.  315,  126  A.  S.  E.  91;  Purser 
Kortright  v.  Cady,  21  N.  T.  343,  78  v.  Tfaompaos,  132  Ga.  280,  64  S.  £. 
Am.  Dec.  145;  Shields  t.  Loaear,  34  76,  22  LiJlA..(N.S.)  571;  RyaB  t. 
N.  J.  L.  496,  8  Am.  Rep.  256}  Per-  Dunlap,  17  HI.  40,  63  Am.  I^ee.  334; 
kins  T.  Dibble,  10  Ohio  433,  36  Am.  Breckecridge  v.  Ormsby,  1  J.  J. 
Dec.  97.  Marsh.  (Ky.)  236,  19  Am.  Dec.  71; 

10.  See  infra,  par.  231.  Shidds  v.  Lozear,  34  N.  J.  L.  496,  3 

11.  Welsh  V.  Phillips,  54  Ala.  309,  Am.  Rep.  256:  Lindley  t.  O'Reilly, 
26  Am.  Rep.  679;  Duttoa  v.  War-  50  N.  J.  L.  636,  15  AU.  379,  7  A.  S. 
Khaaer,  21  Cal.  609,  82  Am.  Dee.  765;  R.  802,  1  L.R.A.  79;  Perkine  t.  Dib- 
Savage  t.  Dooley,  28  Conn.  411,  73  ble,  10  Ohio  433,  36  Am.  Dee.  97; 
Am.  Dee.  680;  Breekenridge  v.  ScfaiUine  t.  Darmody,  102  Tenn.  439, 
Brooks,  2  A.  K.  Harsh.  (Ey.)  335,  52  S.  W.  291,  73  A.  S.  R.  892;  Per- 
12  Am.  Deo.  401;  Shields  v.  Lozear,  kins  v.  Sfcerne,  23  Tex.  561,  76  Am. 
34  N.  J.  L.  496,  3  Am.  Bep.  256;  Deo.  72;  Mussey  v.  Bates,  05  Vt  449, 
"Waring  V.  Smyth,  2  Barb.  Gh.  (N.  27  AH  167,  21  LJI.A.  616.  Com- 
T.)  119,  47  Am.  Dee.  299;  Kortright  pare  Wolfe  v.  Doe,  13  Smedes  A  M. 

Cady,  21  N.  Y.  343,  78  Am.  Dee.  (Min.)  103,  51  Am.  Dee.  147.  Aad 
)il6;  Peridna  t.  DQMb,  10  Ohio  438,  see  sopra,  psr.  224. 
36  Anu  Dec.  97. .      -  13.  Perkins  v.  Dibble^  10  Ohio  433» 

Note:  7  L£.M  27a  36  Am.  Dee.  97. 
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mortgagee  shall,  at  the  request  of  the  mortgagor,  enter  satisfaction 
upon  the  margin  of  the  record  of  the  mortgage,  which  aho\\  forever 

thereafter  discharge,  defeat,  and  release  the  same,  it  has  been  held 
that  when  this  ia  done  the  whole  legal  and  equitable  title  revest  in 
the  mortgagor,  as  if  a  formal  reconveyance  had  been  made,  but, 
until  this  is  done,  or  acme  other  mode  pursued  to  vest  him  with  the 
legal  title,  the  mortgagor,  even  after  paji-ment  of  the  debt,  has  but 
an  equity.** 

226.  Persons  to  Whom  Payment  Hay  Be  Hade  Generally .»A  mort- 
gagor making  payment  on  a  mortgage  to  one  other  than  the  mort* 

gagee  does  so  at  his  peril,  and  must  assume  the  burden  of  proving 
that  it  was  made  to  one  clottied  with  authority  to  receive  it,**  Thus, 
the  maker  of  a  negotiable  note  secured  by  mortgage  cannot  discharge 
his  liability  by  payment  to  one  not  the  holder  or  authorized  by  the 
holder  to  receive  payment.**  A  clerk  of  court  has  no  authority  to 
receive  money  in  discharge  of  a  mortgage  upon  which  an  action  ia 
pending  or  which  may  probably  be  brought  in  the  future,*'  and 
payment  to  the  clnk  of  a  court  in  vacation  during  the  pendency  of 
an  action  to  foreclose  a  mortgage,  before  judgment  and  without  an 
order  of  court,  of  the  whole  amount  of  the  mortgage  debt,  with  coats, 
does  not  extinguish  the  mortgage,  as  the  clerk  does  not  receive  the 
money  by  virtue  of  his  office,  but  in  his  individual  capacity  as  agent 
of  the  mortgagor,  who  is  still  liable  for  the  mortgage  debt  in  case  the 
clerk  embezzles  tiie  money  so  received  and  absconds.*?  A  bona  6de 
payment  of  a  mortgage  to  an  administrator  of  the  mortgagee  to  whom 
letters  have  been  regularly  issued  by  an  authority  having  jurisdiction 
to  do  so  is  a  legal  discharge  of  the  indebtedness,  and  a  second  pay- 
ment cannot  be  enforced  by  an  executor  subsequently  appointed  in 
another  county,  although  the  will  hstd  been  discovered  and  presented 
for  .probate  prior  to  payment.*'  So,,  where  the  holder  of  a  bond 
secured  by  mortgage  transmits  the  papen  to  a  bank  "with  directions 
and  special  authority  to  collect  the  amount  due  and  to  remit  the 
proceeds"  to  him,  payment  to  the  bank  satisfies  the  debt,  res;ardl^ 
of  what  subsequently  becomes  of  the  money  or  of  the  p^)eis.'*  And 

14.  Wolfe  V.  Doe,  13  Smedes  A  H.  ^  Am.  Dee.  649;  Commercial  Inv. 


16.  Crane  v.  Gruenewald,  120  N.  452,  68  A.  8.  R.  598. 
Y.  274,  24  K.  E.  456,  17  A.  S.  R.     18.  Commenaal  Inv.  Go.  Peek, 


to  the  effect  of  a  payment  to  the  19.  Zeigler  v.  SUrrey,  220  Fa.  St. 
original  mortgagee  after  the  mortgage  471,  69  Atl.  894,  17  LJC.A(N.S.) 
has  bem  assigned,  see  snpra,  par.  128  878. 

et  seq.  80.  GrifRn      Erakdne,  131  la.  444, 

16.  \ril8on  V.  Campbell,  110  Mieh.  100  N.  W.  13, 9  Ann.  Gaa.  UOa  And 
£80,  68  N.  W.  278,  35  L3.A.  544.      see  generaUy,  Banks,  v«L  3,  p.  639 

17.  Ball  T.  State  Bank,  8  Ala.  500,  et  seq. 
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(Miss.)  103,  51  Am.  Dec.  147. 


Co.  V.  Peck,  53  Neb.  204,  73  N.  W. 


643. 


53  Keb.  a04»  73  N.  W.  452,  68  A.  B. 

R.  598. 


Note:  29  L.Rjl.(N.8.)  577. 
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the  right  to  money  secured  by  a  mortgage  being  personal,  either  one 
of  several  mortgagees  can  receive  it,  and  discharge  the  rig^t  to 
recover  it  of  the  mortgagtn*,  and  this,  whetheor  the  mortgage  belonged 
to  them  as  private  persons  or  as  executors.* 

227.  Effect  of  Payment  to  Person  with  Apparent  Airtlhorlty  to 
Receive  It. — As  a  general  proposition,  payment  of  a  mortgage  to  one 
having  apparent  authority  to  receive  it  will  be  treated  as  if  actual 
authority  existed.  Thus,  if  a  mortgagee  permits  an  attorney  who 
negotiates  a  loan  to  retain  in  his  possession  the  bond  and  mortgage 
after  the  principal  is  due,  and  the  mortgagor,  with  knowledge  of 
that  fact,  and  relying  upon  the  apparent  authority  thus  afforded, 
makes  a  payment  to  him,  the  owner  will  not  be  permitted  to  deny 
that  the  attorney  possessed  the  authority  which  the  presence  of  the 
securities  indicated  that  he  had.  The  mere  possession  of  the  securities 
by  the  attorney  is  not,  however,  suiBcient.  The  mortgagor  must  have 
knowledge  of  the  fact.  It  would  not  avail  him  to  prove  tbat,  subse- 
quent to  a  payment,  he  disoovered  that  the  securities  were  in  the 
actual  custody  of  the  attorney  when  it  was  made.  For  he  could  not 
have  been  misled  or  deoeived  by  a  fact  the  existence  of  which  was 
unknown  to  him.  It  is  the  informati(m  which  he  acquires  of  the 
possession  which  apprises  him  that  the  attorney  has  ^parent  authority 
to  act  for  the  principal.*  If  a  person  intrusted  with  authority  to 
collect  a  mortgage  indebtedness  enters  upon  the  execution  of  such 
authority  and  oontinuee  efforts  in  that  regazd  until  he  obtains  the 
necessary  money  therefor,  nothing  appearing  to  the  contrary,  the 
agency  to  coUeet  and  possession  of  the  securities  by  the  agent  is  to  be 
presumed  to  continue  ooneepondtngly,  and  the  legal  effect  of  obtain- 
ing the  money  is  the  «ctinguidiment  of  the  note  and  mortgage,  Te- 
gardlees  of  whether  the  money  in  due  course,  or  otherwise,  reaches 
the  rightful  owner.*  The  conflicting  views  regarding  the  effect  of 
payment  to  a  mortgagee  made  after  he  has  assigned  the  mortgage,  but 
in  ignorance  on  the  part  of  the  mortgagor  as  to  such  aBsignment^  are 
discussed  elsewhere  in  this  article.^ 

228.  Continnation  of  Mortgage  Lien  after  Payment  Generally; 
Pafmeat  by'  Purchaser  of  Equity  of  Redemption. — ^It  has  been  said 
that  if  it  appears  at  the  time  a  mortgage  debt  is  paid  that  it  was  the 
intention  to  extinguish  the  charge  upon  the  estate,  that  is  decisive. 
But  if  that  intention  does  not  appear,  equity  presumes  the  charge  to 
be  outstanding  or  extinguished  as  the  interest  of  &e  party  may 

1.  People  V.  Keyser,  28  M.  T.  226,  Jmw,  Vol.  2,  p.  993  et  eaq. 
84  Am.  Dec.  338.  S.  Friend  v.  Tahr,  126  Wis.  291, 

8.  Cwne  v.  Gruenewdd,  120  N.  Y.  104  N.  W.  MT,  116  A  S.  R.  924,  1 
374,  24  N.  E.  456,  17  A.  S.  R.  643.   L.R.A.(N.B.)  891. 
And    see   genenUy^   ATTORHsrs  a     4.  See  snpra,  par.  128  et  Mq. 
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requira.*  Thus,  parties  to  a  mortgage,  as  betwera  themselves,  not* 
withstanding  payment  in  full  has  been  made  by  the  debtor,  may 
continue  the  lien  of  the  mortgage  for  the  security  of  another  debt, 
provided  the  rights  of  other  mortgage  and  judgment  creditors  have 
not  intervened.  Consequently,  where  a  person  gives  successive  equi- 
table mortgagee,  none  of  whu^  axe  recorded,  an  agreement  between 
the  mortgagor  and  the  first  mortgi^ee,  upon  payment  in  full  of  ihe 
amount  secured,  that  the  mortgage  shall  stand  as  security  for  a 
further  loan,  is  good  as  against  a  subsequent  mortgage  taken  with 
notice  of  the  agreement.*  And  where,  upon  the  payment  of  the  debt 
secured  by  a  mortgage,  it  is  the  intention  of  the  mortgagor  to  ke^ 
the  obligation  alive,  it  has  been  held  that  it  may  be  assigned  to,  and 
enforced  by,  a  third  person  as  security  for  another  indebtedness.' 
Furthermore,  even  in  the  absence  of  evidence  of  intention  to  prolong 
the  life  of  a  mortgage,  when  paid  before  maturity  it  wjU  be  valid  in 
the  hands  of  a  subsequent  assignee  for  value,  who  takes  it  wi^out 
notice  of  payment.*  The  execution  by  the  owner  of  land  of  a  new 
mortgage  to  persons  who  pay  off  prior  mortgages  upon  their  being 
released,  the  execution  and  release  taking  place  on  the  same  day, 
operates  in  equity  as  an  assignment  of  the  old  mortgages  in  con- 
sideration of  tihe  money  advanced  by  the  second  mortgagees,  and 
is  not  the  creation  of  a  new  incumbrance,  but  a  change  of  form  of 
the  old.  Therefore,  if  after  the  execution  of  the  first  mortgage,  but 
before  executing  the  second,  the  mortgagor  married,  and  the  second 
mortgage  was  not  signed  by  his  wife,  neither  he  nor  his  grantor,  after 
his  wife's  death,  can  claim  and  hold  the  property  free  of  the  second 
mortgage,  on  the  ground  that  the  property  became  homestead  prop- 
erty on  the  mortgagor's  marriage,  and  was  not  subject  to  be  encum- 
bered by  such  second  mortgage.*  But,  as  a  general  rule,  a  mortgage 
paid  by  the  mortgagor  cannot  be  kept  alive  and  retain  its  lien  against 
subsequent  incumbrancers  and  judgment  creditors  without  notice.^ 
It  has  been  held  that  the  payment  of  a  mortgage  which  has  been 
assumed  by  a  purchaser  of  an  equity  of  redemption  will  not  extinguish 

6.  Thome  t.  Ceui,  [l£96l  A.  C.  4  Ann.  Cas.  317. 

11,  64  L.  J.  Ch.  1,  71  L.  T.  N.  a  8.  Note:  27  L.E.A.(N.S.)  113. 

852,  18  Eng.  Rul.  Cas.  552.  9.  Swift  v.  Kraemer,  13  Cal.  S2A, 

Notee:  12  Am.  Dee.  222  ;  6  A.  8.  73  Am.  Dec.  603. 

R.  706  ;  27  LJLA.(N.S.)  Ill  ek  seq.;  10.  Porter  v.  Title  Goaranty,  etc., 

4  Ann.  Cas.  316.  Co.,  17  Idaho  364,  106  Pac  299,  27 

And  see  supra,  par.  221.  L.R.A.(N.S.)  Ill  and  note;  Bogert 

6.  Girard  Tmst  Co.  v.  Baird,  212  v.  Bliss,  148  N.  Y.  194,  42  N.  E.  582, 
Pa.  St.  41,  61  Atl.  507,  4  Aan.  Cas.  61  A.  S.  R.  684;  RoberU  v.  WilUams, 
314  and  note,  1  Lil.A.(NJS.)  405  and  5  Whart.  (Pa.)  170,  34  Am.  Dee. 
note.                                            '  549;  Girard  Trust  Co.  v.  Baird,  212 

7,  Hoy  T.  BramhaU,  19  N.  J.  £q.  Fa.  St  41,  61  AtL  607,  4  Ann.  Gas. 


NotM!  27  LJl.A.(N.8.)  Ill  at  nq.;  and  note.   See  infra,  par.  220. 


563,  97  Am.  Dec.  687  and  note. 


314  and  note,  1  LR.A.(N.S.)  406 
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the  mortgage  if  H  was  the  intention  of  the  parties  that  ito  lien  should 
continue,  and  that  it  may  be  enforced  by  a  subsequent  assignee.  How- 
ever, where  the  purchaser  of  an  equity  of  redemption,  as  part  of  the 
purchase  price,  assumes  and  agrees  to  pay  a  mortgage  indebtednae 
thereon,  he  (Annot,  in  the  absence  of  an  evident  intention  to  preserve 
ite  lien,  pay  it,  take  an  assignment  thereof,  and  reissue  it  to  a  tiiird 
person  to  secure  the  payment  of  another  debt.'^ 

229.  Reissue  after  Payment.'^-'It  is  generally  held  that  one  who 
takes  an  assignment  of  a  mortgage  after  the  payment  of  the  debt 
secured  by  it,  in  die  absence  of  an  intentioit  that  it  should  not  be 
extinguished  by  payment,  acquires  no  enforceable  rights  thernn,  as 
the  payment  of  the  debt  extinguished  the  lien  of  the  mortgage  and 
rendered  it  functus  officio.^*  And  tibis  doctrine  has  bem  implied  in 
a  number  of  cases,  where  no  point  was  made  of  the  fact  of  the  abeenoe 
of  an  intention  to  keep  the  mortgage  alive.^  Where  a  mortgagee 
makes  payments  upon  the  mortgage  debt  out  of  money  belonging 
to  the  mortgagor,  and  the  payments  amount  to  the  sum  secured  by 
the  mortgage,  the  mortgagor  cannot  have  such  mortgage  assgned 
to  another  creditor  to  secure  a  debt  due  such  creditor,  to  the  prejudice 
of  a  creditor  or  subsequent  mortgagee.'*  There  is  no  principle  which 
permits  a  mortgagor  who  has  paid  hia  mor^ge  and  tak^  a  satis- 
faction, there  being  at  the  time  no  equitable  reason  for  keeping  it 
afoot,  subeequently  to  resuscitate  and  reissue  it  as  security  for  a  new 
loan  or  transaction,  especially  where  the  rights  of  third  parties  are 
in  question,  and  it  would  make  no  difference  whether  the  reissue  of 
the  mortg&ge  was  before  or  after  new  rights  and  interests  had  inter- 
vened. It  is  possible  that  the  circumstances  of  the  leiesue  may  be 
such  as  to  furnish  ground  for  a  court  of  equity  to  intervene  and 
compel  Uie  execution  of  a  new  mortgage,  to  accomplisli  the  reai 
purpose  of  the  parties,  and  notice  of  sufh  circumstances  to  the  subse- 
quent grantee  or  mortgagee  might,  perhaps,  under  special  conditions, 
subject  his  right  to  the  prior  equity.  But  the  contention  that  a  person, 
having  at  the  time  notice  that  a  mortgage  had  been  paid  by  the 
mortgagor  in  usual  course,  can,  by  a  verbal  arrangement  between 
himself  and  the  mortgagor,  give  the  extinct  mortgage  vitality  again 

11.  Note:  27  L.R.A.(N.S.)  U7  «t  16  U.  8.  (L.  ed.)  273;  New  Orleantt 
■eq.  Nat  Banking  Asa'n  v.  Adams,  109  U. 

And  see  infra,  par.  264.  S.  211,  3  S.  Ct.  ICl,  27  IT.  8.  (L.  ed.) 

12.  Porter  v.  Title  Oaaranty,  etc.,  910;  HarriMm  v.  Hieks,  1  Port. 
Co..  17  Idaho  364,  106  Pac.  299,  27  (Ala.)  423,  27  Am.  Dee.  638;  Nioh- 
L.R.A.(N.S.)  Ill  and  note;  Bowman  ols  v.  Lee,  10  Mieh.  526,  82  An.  Dee. 
▼.  Manter,  33  N.  H.  530,  66  Am.  Dec,  57;  Qaimby  v.  Williams,  67  N.  H. 
743  and  noU;  Mead  v.  York,  6  N.  Y.  489,  41  Atl.  862,  48  A.  9.  R.  085. 
449,  57  Am.  Dec.  467;  Bo^ert  v.  Bliss,     Note:  27  L.B.A.(N.S.)  114.- 

148  N.  Y.  194,  42  N.  E.  582.  51  A.  S.  11  Porter  t.  Title  Guaranty,  etc., 
R.  684.  Co.,  17  Idaho  364,  106  Pao.  309, 

IS.  Adams  v.  Frwton,  22  How.  473.  L.R.A.<N.S.)  111.  ■ 
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as  security  for  a  new  loan,  so  as  to  give  it  priority  over  a  subsequent 
conveyance  or  mortgage  is  not  justified  by  the  authorities.  Furtljer- 
more,  the  statute  of  frauds  does  not  permit  a  mortgage  to  be  created 
on  land  without  a  writing,  and  it  therefore  does  not  permit  a  mort- 
gage which  has  been  paid  to  be  revived  or  reissued  by  subsequent 
oral  agreement."  The  doctrine  that  payment  of  a  mortgage  debt 
will  extinguish  the  mortgage  has  been  specifically  applied  by  holding 
that  an  assignee,  after  maturity  of  a  mortgage  so  paid,  acquires  by  an 
assignment  of  the  mortgage  no  right  thereunder  against  a  junior 
mortgagee;  where,  upon  payment  of  a  debt,  the  note  and  the  mort- 
gage securing  it,  together  with  a  satisfaction  thereof,  were  delivered 
to  the  mort^igbr,  who  before  if  was  satined  of  record  reissued  and 
assigned  it  to  a  ^ird  person  who  had  knowledge  of  its  payment,  as 
security  for  a  new  loan;  against  a  mortgagor  or  his  heirs;  where, 
upon  payment  of  the  mortgage  debt,  ihe  mor^agor's  agent  caused  it 
to  be  assigned  to  a  third  person  to,  secure  his  individual  debt;  or 
against  an  assignee  of  a  second  mortgage;  where  the  mortgagee,  who 
owned  both  mortgages,  after  payment  of  the  first  assigned  it  to  a 
third  pOTSon,**  * 

Tender 

230.  Tender  before  Maturity. — AH  authorities  agree  that  Hie  ten- 
der of  the  amount  of  a  mortgage  before  maturity  is  not  a  legal  tender 
and  does  not  discharge  the  lien,  for  the  mortgagee  cannot  be  required 
to  accept  payment  until  the  debt  is  due.^'  So,  under  an  Agreement 
that  the  mortgagee  shall  accept  payment  of  part  of  the  principal  debt 
at  stated  times  of  payment  t>f  interest,  the  mortgai^  is  bound  to 
accept  payments  of  the  principal  upon  those  dates  only;  and  therefore 
a  tender  of  the  whole  of  the  principal  and  interest  upon  othex  day» 
will  not  defeat  a  foreclosure  of  the  mortgage  because  of  a  breach  of 
condition  on  the  part  of  the  mortgagor  to  pay  taxes.***  The  fact 
that  a  mortgagee  has  previously  accepted  a  part  of  the  debt  before 
maturity  is  not  a  waiver  of  his  right  to  hold  the  remainder  of  the 
investment  until  maturity.*  However,  it  has  been  held  that  where, 
by  the  terms  of  a  deed  of  trust,  it  is  contemplated  that  the  mortgagor 

16.  Bogert  t.  Bliss,  148  N.  Y.  104,  Note:  27  I*B.A.(N.S.)  115. 

42  N.  E.  582,  61  A.  S.  B.  684.  19.  Pyross  v.  Fraaer,  82  S.  C.  498, 

16.  Bog«rt  V.  Bliss,  148  N.  Y.  1D4,  64  S.  E.  407,  129  A.  S.  R.  901,  17 
42  N.  £.  582,  51  A.  S.  R.  684.  Ann.  Cas.  150,  23  L.B.A.(N.S.}  403 

Note:  27  L.B.A.(N.S.)  115.  and  note. 

17.  Nichols  V.  Lee,  10  Mich.  526,     Note:  33  L.R.A.  231. 

82  Am.  Deo.  67.  20.  Note:  23  L.R.A.(N.S.)  403. 

Note:  27  L.R.A.(N.S.)  115.  1.  Pyross  v.  Fraser,  83  S.  C.  498,. 

18.  Quimby  v.  Williams,  87  N.  H.  64  S.  E.  407,  129  A.  S.  R.  901,  IT 
489,  41  Atl.  862,  68  A.  S.  B.  685.  Ann.  Cm.  150,  23  I4£JL.(N.S.)  403. 
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nny  pay  off  the  debt  before  nuitnrity,  such  payment  will  ^scharge 
Oe  lien  of  the  deed  of  trost' 

231.  Tender  after  Hatoiity;  Common  Law  Rule.— At  common 
law,  a  mortgage  waB  regarded  as  Testing  the  legal  title  to  the  encum- 
bered property  in  mortgagee,  and  paymoit  or  tender  at  the  law 
day  extinguished  the  lien  of  the  mortgage  and  reinvested  the  mort- 
gagor, without  a  reconvejance  by  the  miortgagee  with  his  title.  But 
tender  or  payment  after  the  law  day  did  not  have  thai  effect,  and 
in  such  a  case  a  reconveyanoa  was  neeeesary.  Accordingly,  in  those 
jorisdietiODfl  wherein  the  common  law  theory  prevails  that  a  mortgage 
is  an  absolute  eonveyance,  either  absolutdy  or  in  modified  form, 
the  general  rule  is  that  a  tender  of  the  mortgage  ddDt  after  breach 
of  the  condition  does  not  operate  as  a  discharge  of  the  lien  of  the 
mortgage.*  If  the  mortgagor  deeirea  by  hia  t^idor  to  discharge  the 
lien  he  must,  when  it  is  not  accepted,  bring  bis  suit  for  redemption 
and  pay  the  money  into  court.*  Undier  the  foregoing  rule,  however, 
it  is  hcid  that  a  tender  will  stop  the  running  of  intereet  on  the  debts 
and  save  subsequent  costs.* 

232.  Doctrine  under  Modern  Theezy  of  Mortgage  as  Security. — 
Is  those  jurisdictions  where  the  theory  prevails  that  a  mcxtgage  i& 
merely  a  security  for  the  debt,  it  is  generally  held  that  a  tender  of 
payment  after  matjuxity  of  the  debt  has  the  same  effect  as  a  tender  on 
the  law  day,  and  that  .it  releases  the  lien  of  the  mortgage  given  to 
secure  it,  even  though  the  tender  is  not  kept  good.*  In  view  of  the 
serious  consequences  resulting  from  the  refu^  of  tender,  however^ 
the  rule  is  that  the  proof  shoidd  be  very  dear  that  it  was  fairly  made, 

S.  Note:  23  LiLA.(K.S.)  403.  SimraDiis,  141  N.  G.  326,  53  S.  E. 

8.  Pene  V.  Caatn,  14  Cal.  519,  76  860,  8  Ann.  Gas.  361  and  note;  Ord- 

Am.  Dee.  444  and  note;  Smith  v.  wav  v.  Farrow,  79  Vt  192,  64  AH 

Edley,  27  Ha.  237,  46  Abl  Dec  695;  1116,  118  A.  S.  B.  951. 

Cranston  v.  Crane,  97  Miiss.  459,  93  e.  Union  Mntual  life  Ins.  Co.  v. 

Am.  Dee.  106;  Shields  v.  Lozear,  34  Union  Mills  Plaster   Co.,  37  Fed. 

N.  J.  L.  496,  3  Am.  Hep.  256;  Paiv  286,  3  L.R.A.  90;  GraiHin  v.  State. 

JT-J;  ?S^\  ^-J^-  ^'  ^  ?•  Md.  171,  83  AU.  373,  7  Ann.  Cas. 
E.  966,  33  L3.A.  231  and  note;  DiA-  loei;  Myer  v.  Hart,  40  Mich.  517,  29 

iJTT^'}Si  5h*:n^;t^-  ^-  ^«p-    ^^^^  ^- 

S.  E.  850,  8  Ann..  Cas.  361  sad  note,  ^-^^  j  ^       ^  ggg,  30  A.  S.  R. 

New  Sonth  Wales  Bank  v.  O'Connor,  ' Tr«^^„Uf  «  oi  w 

14  App.  Cas:  m,  58  L.  J.  P.  C.  82  ^i^f  7R^'Am  ils^'  f^S'- 

an  T    T  TJ  a  aivt  a  IN.*  n«i  P.-    *■  '°  Am.  Dec.  145  and  note; 

«S*  n^tf  •  ^nA  ^^^  S«  Hubbeli  V.  Moulson,  63  N.  Y.  226,  13 
^  uid  note.    And  see  supra,  pax.  ^         g^^.  ^  ^ 

4:  IHAerson  v.  Simmons,  141  K  ^^^^-.^^  J^T^J: 

C.  325,  53  a  E.  850,  8  Ann.  Cm.  J.^^'J'  ^^J^'^'  ^J^'  ^  ^*  Ji**^' 
oA-i      '  24  A.  S.  R.  443;  Mnrri^  O'Brien, 

I:  Shields  V.  Lo«ar,  54  N.  J.  L.  ^6  WesLMl,  106  P«.  840,  28  UR.A. 

496,  3  Am.  Rep.  2^6;  Parker  t.  (N^-)  ^ 

Beasley,  116  K.  C.  1,  21  S.  E.  956,  Notes:  29  Am.  Bep.  41;  8  Aim.  Ce^ 

33  L.RJk.  231  and  note:  Dickenon  t.  36, 
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that  it  mts  deliberatd;  refused  by  tl^e  nortga^  or  by  laamt  one 
duly  authorized  by  him,  and  that  sufficient  opportunity  was  afforded 

to  ascertain  tiie  amount  due,  the  burden  of  proof  being  on  the  party 
alleging  the  tender.'  FurUie/more  the  refusal  of.  tender,  to  operate 
as  a  discharge,  must  have  been  unqualified,  and  unaccompanied  by 
any  bona  fide  claim  of  right,  which  was  auppoeed  1^  the.  party  to 
justify  his  r^usal.^  Thus,  a  tender  of  tiie  whole  sum  which  is  in 
fact  due  on  a  mortage,  and  a  refusal  to  accept  it,  will  not  discharge 
the  security  if  the  refusal  is  aocompanied  by  a  bona  fide  claim  of 
right  whidb  is  believed  in  by  the  creditor,  and  is  not  wantonly  put 
forward  as  a  cover  to  a  wrong  purpose.*  Likewise-,  where  ttie  refusal 
of  a  tender  is  not  unreasonable  or  absolute,  the  mortgage  lien  is  not 
cut  off  by  the  tender.  So,  where  it  appeared  that  a  tender  was  made 
to  the  morti^igee,  who  was  infirm  and  nearly  blind,  tiiat  it  was  made 
in  the  street,  that  the  mortgagee  refused  tiie  tender  merely  because 
he  desired  a  reasonable  time  and  place  to  determine  his  conduct, 
and  that  on  the  following  day  he  offered  to  receive  the  mon^,  it  was 
held  tiiat  the  lien  of  the  mortgage  was  not  discharged.*^  Bat  a  mort- 
S?agee  cannot  reject,  a  tender  of  the  amount  due  on  the  mortgage 
because  of  objections  to  the  source  from  which  the  money  eomes.'* 
And  one  who  refuses  an  unqualified  tender  of  the  amount  due  on  a 
mortgage,  believing  it  to  be  to  his  advantage  to  do  so,  will  not  be 
allowed  interest  on  the  debt  after  the  date  of  the  tender.**  "WJiile 
a  tender  of  the  mortgage  debt  after  default  and  before  foreclosure 
discharges  tJie  lien,  even  though  the  tender  is  not  kept  good,  it  has 
been  held  that  where  the  mortgagor  seeks  affirmative  relief  the  tender 
must  be  kept  good.*'  Thus,  the  tender  must  be  kept  good  where  the 
mortgagor  brings  an  action  to  resteain  a  foreclosure  by  advertisement 
and  to  compel  a  cancellation  of  the  mortgage,  where  he  seeks  t* 
restrain  foreclosure  proceedings  and  to  have  the  mortgage  extinguished 
and  canceled  of  record,  or  wlierc  he  sues  merely  to  have  the  security 
canceled.**  And  in  a  few  jurisdictions  a  tendw  of  the  mortgage  debt 
after  default  and  before  foreclosure  does  not  discharge  the  mortgage 
lien  unless  the  tender  is  k^t  good,  even  where  no  affirmative  reli^ 

7.  Note:  8  Ann.  Cas.  364.  U.  Mnrny       CBrien,  56  Wash. 

8.  Union  Mutual  L.  Ins.  Co.  t.  361,  106  Pm.  840,  28  L^A.(NJ9.> 
Union  Mills  Plaster  Co.,  37  Fed.  286,  998. 

3  L.R.A.  90;  Grain  v.  McGoon,  86  12.  UeCalley  v.  Otey,  99  Ala.  584, 

HI.  431,  20  Am.  Rep.  37;  Ranard  v.  12  So.  406,  42  A.  S.  B.  87;  Hurray 

Cliuk,  91  Mieh.  1,  61  N.  W.  698,  30  v.  O'Brien,  56  WadL  361,  100  Pae. 


9.  Union-  Mntoal  L.  Ins.  Go.  v.  IS.  Werner  t.  TucI),  127  N.  T.  SIT. 
Union  Mills  Plaster  Co.,  87  IW.  386,  27  N.  E.  845,  24  A.  S.  R.  40. 


A.  S.  R.  458. 

Note:  33  L.R;A.  234. 


840,  28  L.R.A.(N.S.)  998. 
Note:  8  Ann.  Cas.  365. 


3  LR.A.  00. 

10.  Note:  8  Ann.  Cas.  365. 


Note:  8  Ann.  Cas.  366. 
14.  Note:  8  Ana.  C«b.  360. 
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ifl  sought  by  the  mortgage^.**  a  tender  ia  made  but  not  accepted, 
and  is  kept  good,  it  is  plainly  right  that  the  mortgagee  ahoold  have 
only  the  tender.  The  mortgagor  has  been  derived  of  the  use  of  his 
money,  and  the  mortgagee  has  had  ample  time  to  reflect  upon  hia 
rights,  and  has  been  at  liberty  to  have  them,  whenever  he  would,  by 
the  acceptance  of  the  tender.  But  when  the  tender  is  not  kept  good, 
the  mortgagor  has  the  use  of  the  money,  and  the  mortgagee,  however 
ill  advised  he  may  have  been  at  the  time  of  the  tender,  has  no  oppor- 
tunity for  revising  and  reconsidering  his  judgment,  and  thereafter 
accepting  the  money  tendered.^* 

233.  Saffldency  of  Tender. — ^In  order  that  a  tender  of  a  mortgagv 
debt  shall  have  the  effect  of  extinguishing  the  lien  of  the  mortgage, 
it  must  he  made  by  a  person'  having  the  right  to  make  it,  and  a 
tender  by  a  stranger  ia  not  sufficient."  The  owner  of  a  half  interest 
in  a  parcel  of  real  estate  has  a  right  to  tender  the  amount  due  on  a 
mortgage  on  the  other  half  interest;^*  and  it  has  been  held  that 
the  tender  of  the  amount  due  on  a  mortgage  by  the  assignee  of  the 
mortgt^or  ia  good,  though  he  does  not  state  in  what  capacity  he  makes 
the  tender.**  Where  it  appears  that  an  owner  of  land  borrowed 
money  and  gave  notes  therefor  and  a  deed  to  secure  the  loan,  and 
subsequently  he  or  his  executor,  under  power  conferred  in  the  will, 
sold  t^e  land  to  another,  stipulating  Ih  the  bond  for  title  ttiat  the 
purchaser  should,  as  a  part  of  ^e  purchase  price,  pay  off  and  dis- 
charge the  debt  and  deed  to  secure  it.  the  purchaser  has  the  right  to 
moke  a  tender  to  the  creditor  for  that  purpose',  and  ttie  latter  cannot 
refuse  to  accept  such  tender  becaui^e  it  is  made  by  the  purchaser 
from  his  debtor's  executor  instead  of  by  such  executor.**  If  a  mort- 
gagor or  a  person  claiming  under  him  would  lay  the  foundation  for 
the  maintenance  of  a  bill  in  equity,  for  the  redemption  of  the  mort- 
gaged estate  by  the  tender,  he  must  make  tender  to  the  mortgagee  or 

16.  Maxwell  r.  Hoore,  95  Ala.  166,  Am.  Dee.  571;  Loftia  v.  Alexander, 
10  So.  444,  36  A.  S.  R.  190;  Grain  v.  139  Ga.  346,  77  S.  E.  169,  Ann.  Cas. 
HeOooni  86  HI.  431,  29  Am.  Bep.  37;  1S14B  718  and  note;  v.  State, 
Moore  v.  Norman,  43  Minn.  428,  45  103  Md.  171,  63  Ati.  373,  7  Au.  Cm. 
N.  W.  857, 19  A.  8.  B.  247,  9  Ii.RJL  1061  and  note. 

55:  Hudson  Bros.  CommiBsion  Go.  t.     Notes:  33  LJt.A.  233;  Ana.  Gas. 

Olenooe  Sand,  ete.,  Co.,  140  Mo.  103,  U14B  721. 

41  S.  W.  460,  82  A.  R  B.  792;  Kwri-     And  see  genemUy,  TlNima. 

L  ?**?'i?^iJ?**'        ^  ^     18.  Murray  v.  O'Brien,  56  Wa§h. 
^SiMti:^;  8  A«.  CU.  ^'  28  LJl.A.(N.3.) 

^6.  Crain  v.  MoGoon,  88  DI.  431,  „  ,1'  f*"'*,"  * 

20  Am.  Rep.  (P"-*  381.  16  Am.  Dec.  677, 

17.  Gibson  v.  Lyon,  115  U.  S.  430,  ?0.  Loftis  t.  Alexander,  138  Oa. 
«  S.  Ct  129,  29  U.  S.  (L.  ed.)  440  ;  346,  77  S.  E.  168,  Ann.  Cai.  lOl^B 
JCohUr  T.  NewlMrar,  32  Cal.  168,  91  718. 
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person  claiming  under  him,  or  a  duly  authorized  agent.^  However^ 
it  has  been  held  that  a  tender  to  a  mortgagee  of  the  amount  due  ia 
good  against  his  assignee,  if  made  hy  the  mortgagor  without  notice 
of  the  assignment,*  or  where  though  notice  was  given  of  the  assign- 
ment no  information  was  given  of  the  assignee's  rraidence,  and  th» 
mortgagor  was  unable  to  find  him.'  It  has  been  decided  that  tender 
of  principal  and  interest  to  the  attorney  for  the  mortgagee  after  the 
service  of  papers  in  a  foreclosure  suit  discharges  the  lien  where  the 
mortgagee  was  absent  from  the  state,  and  had  left  no  one  to  receive 
payments.  And  there  is  authority  to  the  effect  that  tender  of  the 
amount  due  after  the  property  has  been  advertised  for  sale  under  a 
power  oonttdned  in  the  mortgage,  made  to  the  attorney  for  the  as- 
signee of  the  mortgage,  discharges  the  lien,  although  the  assignee 
had  instructed  such  attorney  to  refuse  a  tender,  where  the  latter  had 
the  bond  and  mortgage  in  his  possession  when  the  tender  was  made.^ 
In  order  to  discharge  the  lien  the  tender  must  be  for  the  entire 
amount  of  the  debt  due  on  thie  mortgage,*  exclusive  of  attorney's 
fees,*  must  be  unconditional,'  and  must  be  in  current  money.*  It 
has  been  held,  however,  that  tender  by  check  of  the  amount  of  interest 
due  on  a  mortgage,  which,  is  necessary  to  prevent  the  maturing  of  the 
entire  debt,  is  sufficient  if  no  objection  is  made  to  the  value  of  the 
check  tendered,  and  the  creditor  has  permitted  prior  payments  upon 
t£e  same  instrument  to  be  made  by  che(^  without  objection.' 

Change  in  Form  of  Mortgage  or  Noie 

234.  In  General. — A  mortgage  secures  a  debt  or  obligation,  and 

not  the  evidence  of  it,  and  no  change  in  the  form  of  the  evidence,  or 
in  the  mode  or  time  of  payment,  can  operate  to  discharge  the  mort- 
gage. So  long  as  the  debt  secured  remains  unpaid,  neither  the  renewal 
or  substitution  of  the  evidence  of  the  debt  will  impair  the  lien  of  the 
mortgage.      It  is  not  necessary  to  constitute  subsequently  issued 

1.  Smith  T.  KeUey,  27  M&  237,  46  Sav.  Bank,  70  N.  T.  553,  26  Am. 
Am.  Dee.  595.  Rep.  627;  Holton  v.  Brown,  18  VU 

2.  Ounby  v.  Ingram,  57  Waab.  97,  224,  46  Am.  Dec.  148. 
106  Pae.  495,  36  L.B^.(N.S.)  232.  Note:  33  L.B.A.  234. 

See  snpra,  par.  128  et  seq.  And  see  genendly,  Tenisb. 

3.  Noyes  v.  CUrk,  7  Paig«  Ch.  (N.  8.  Harris  v.  Jex,  55  N.  T.  421,  14 
Y.)  179,  32  Am.  Dec  620,  Am.  Rep.  285.   And  see  Honey,  vol. 

1  Note:  33  L.R.A.  233.  18,  p.  1276;  Tchdsib. 

5.  Benard  t.  Clink,  91  Mich.  1,  51  '  B.  Gtmby  v.  Ingram,  97  Wash.  97,. 
N.  W.  692,  30  A.  S.  B.  468.  106  Pac.  495,  36  L.R.A.(N.S.)  232. 

Note:  33  L.R.A.  233.  10.  Jones  v.  New  York  Guaranty, 

And  see  generally,  TsNDEat.  etc.,  Co.,  101  U.  S.  622,  25  U.  S.  ( L. 

8.  Myer  t.  Hart,  40  Mich.  517,  29  ed.)  1030;  London,  etc..  Bank  v. 
Am.  Rep<  553.  Baadmann,  120  Cal.  230,  62  Pac.  583. 

7.  Storey  v.  Krewson,  55  Ind.  397,  65  A.  S.  B.  179;  Oumell  v.  TerKte;$^>e„ 
22  Am.  Rep.  668;  Frost  t.  Yonkers  23  Ind.  397.  8fi  Am.  Doc.  406  autl 
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notes  renewaU  of  the  original  notes  that  they  should  be  issued  for 
the.  same  amounts,  and  tiiat  each  successive  note  should  have  been 
applied  to  take  up  its  immediate  predecessor.  A  continuing  loan  of 
the  same  credit  by  the  issue  of  new  notes  from  time  to  time  is  within 
the  terms  of  the  mortgage.  The  taking  of  a  new  note  with  personal 
security  instead  of  an  old  one  without  security  does  not  release  the 
mortgage,  unless  it  was  so  intended.  And  if  a  new  note  is  given,  the 
burden  is  upon  the  mortgagor  to  show  an  agreement  that  the  mortgage 
should  be  released  upon  the  execution  of  the  new  note.  Moreover, 
the  admission  of  parol  evidftace  to  show  that  at  the  time  the  new 
note  was  executed  it  was  agreed  by  the  parties  that  the  mortgage 
should  be  continued  as  security  for  the  new  note  is  not  a  violation 
of  the  rule  respecting  the  admission  of  parol  evidence.**  A  mort- 
gage given  to  indemnify  the  mortgagee  against  liability  on  a  note 
indorsed  by  him  for  the  accommodation  of  the  mortgagor  will 
endure  so  long  as  the  note  is  kept  alive,  in  whole  or  in  part,,  by 
renewals  thereof."  And  if  the  note  to  secure  which  a  mortgage  is 
given  is  renewed  after  the  execution  of  a  second  mortgage  to  another 
party,  the  second  mortgage  does  not  thereby  become  entiUed  to 
priority  on  the  ground  that  the  renewal  increases  the  burden  on  the 
encumbered  premises,  where  there  is  nothing  ^  show  tiiat  the  rate 
of  interest  on  the  renewal  note  is  greater  than  on  the  original.*'  Nor 
does  a  statute  providing  that  a  mortgage  shall  not  be  created,  renewed^ 
or  extended  exeept  by  a  writing  executed  with  the  formalities  required 
in  the  case  of  a  grant  of  real  property  prevent  the  mortgage  from 
continuing  to  operate  as  security  for  ind^tedness,  the  form  of  which 
has  been  changed  by  giving  a  new  note  therefor,  though  but  for  the 
giving  of  such  new  note  the  preexisting  evidence  of  indebtedness 
would  be  bttrred  by  the  statute  of  lixnitationa.**  Where  an  agreement 

note;  New  v.  Bailors,  U4  Ind.  407,  Vt.  367,  24  AU.  245,  33  A.  S.  R. 

16  N.  E.  609,  5  A.  S.  B.  632;  Alden  932;   Sheridan  First  Nat.  Bank  v. 

V.  White,  32  Ind.  App.  671,  66  N.  Citizens'  State  Bank,  11  Wyo.  32,  7t 

E.  509,  67  N.  E.  949,  102  A.  S.  R.  Pac.  726,  100  A.  S.  R.  925. 

261;  Roesiter  t.  Herriman,  80  Ean.  Notes:  5  A.  S.  R.  706;  10  A.  S.  R. 

730,  104  Pao.  858,  24  UR.A.(N.8.)  541;  35  L.RA.(N.S.)  86  et  seq. 

1095;  Jarboe  v.  Shrivelay,  109  Ky.  11.  Note:  85  Am.  Dee.  468,  469. 

402,  59  S.  W.  328,  95  A.  S.  R.  384;  And  see  snpra,  par.  165. 

Banker  v.  Barron,  79  Me.  62,  8  Atl.  12.  Brinckerhoff    t.    Lansing,  4 

263,  1  A.  S.  B.  282;  Loconia  Sav,  Johns.  Ch.  (N.  T.)  65,  8  Am.  Deo. 

Bank  t.  Vittom,  71  N.  H.  466,  52  Atl.  538. 

848,  93  A.  S.  R.  561;  Utica  Bank  v.  Note:  85  Am.  Deo.  460. 

Finch,  3  Barb.  Ch.  (N.  Y.)  203,  49  13.  Sheridan  First  Nat.  Bank  v. 

Am.  Dec.  175;  Biinckerhofl  v.  Lan-  Citizens'  State  Bank,  11  Wyo.  32,  70 

sing,  4  Johns.  Cb.  <N.  T.)  65,  8  Am.  Pae.  726,  100  A.  S.  R.  925. 

Dee.  538;  Dnnham  t.  Dey,  15  Johns.  14.  London,  eta..  Bank  v..  Band- 

(N.  T.)  .655,  8  Am.  Dee.  282;  Hart  v.  mann,  120  Cal.  220,  52  Pas.  683,  6i> 

BoUer,  15  Serg.  ft  R.  (Pa.)  162,  16  A.  S.  B.  179. 
Amu  Dee.  636;  Austin  v.  Bailcw,  64 
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18  executed  in  Heu  of  a  note  secured  by  mortgafye,  the  mortgage  is 
not  thereby  canceled,  where  it  is  manifest  that  the  parties  intended 
that  the  mortgage  should  still  remain  a  subsisting  security  for  the 
payment  of  the  debt." 

235.  Substitution  of  New  Mortgage  for  Old  Generally. — It  is 
onquestionable  law  that  a  mere  change  of  securities  of  equaJ  dignity 
for  a  debt  is  not  a  novation  of  that  debt  or  a  payment  or  release  thereof 
per  se.  Hence,  a  second  mortgage  or  deed  of  trust  on  the  same  prop- 
erty does  not  alone  discharge  the  lien  of  the  first.  On  the  contrary,  the 
authorities  uniformly  hold  that  whether  the  taking  of  the  second 
mortgage  amounts  to  an  extinguishmrat  of  the  first  mortgage  is  one 
6f  intention  between  the  parties.**  Thus,  where  parties  to  a  recorded 
mortgage  execute  a  second  one  on  the  same  realty  for  the  same 
amount,  to  secure  the  same  debt,  for  the  sole  purpose  of  correcting 
a  mistf^e  in  the  first,  and  so  express  themselves  in  the  body  of  th^ 
second  instrument,  its  eflFect,  when  recorded,  is  to  supersede  the  first, 
and  the  two  constitute  one  mortgage,  nothing  having  intervened  to 
impair  the  mortgagee's  aecuTity.*'  So,  if  a  mortgasre  be  annually 
renewed  for  the  mere  purpose  of  changing  the  form  of  the  security, 
and  with  the  intent  that  the  lien  thereon  of  the  first  mortgage  shall 
continue,  then  the  lien  thereof  will  be  treated  as  continuous  under 
whatever  form  it  exists."  It  will  be  otherwise,  however,  if  the  new 
mortgage  is  taken  as  a  payment  and  satisfaction  of  the  first.** 

236.  Continuation  of  Old  Hortgage  as  against  Intervening  LJena.— 
It  is  well  settied  that  the  acceptance  by  a  mortgagee  of  a  new  mort- 
gage, and  his  cancellation  of  the  old  one,  does  not  deprive  him  of 
his  right  to  have  the  lien  of  the  discharged  mortgage  continued  against 
an  intervening  lien,  where  the  act  of  cancellation  was  done  in  igno- 
rance of  the  fact  tiiat  the  intervening  lien  existed,**  unleae  there  is 


U.  N«te:  85  Am.  Dec.  469. 

It.  Crisman  t.  Lanterman,  149  Cal. 
647,  87  Pac  89,  117  A.  S.  R.  167; 
Farkas  v.  Albany  Third  Nat.  Bank, 
133  Gfc  755,  68  S.  E.  928,  26  L.R.A. 
(K^.)  498;  Rossbaeb  v.  Micks,  89 
Neb.  821,  132  N.  W.  526,  42  LJEt.A. 
(NA)  444;  Kern  A.  P.  Hotaling 
Co^  87  On.  205,  40  Pac.  IBS,  50  A. 
8.  ft.  710;  AuBtiB  v.  Bailey,  84  Vt. 
387,  24  AU:  245,  33  A.  S.  R.  932; 
Atkinon  Plnra,  SO  W.  Va.  104,  40 
S.  B.  687,  58  L.R.A.  788. 

Notes:  85  Am.  Dee.  470  et  seq.;  5 
A.  &  B.  705,  706  et  seq.;  10  L.R.A. 
537;  36  LJLA.(N.8.)  86  et  seq. 

17.  Bonbael^  v.  Mieks,  89  NA. 
821,  132  N.  W.  526,  42  UB.A.(N.S.) 
444. 


18.  Note:  5  A.  8.  R.  700. 

19.  Note:  85  Am.  Deo.  467. 

20.  Tbreefoot  v.  HillmBn,  130  AJ«. 
244,  30  So.  513,  89  A.  S.  R.  39;  Swift 
T.  Kraemer,  13  Gal.  526,  73  Am.  Dee. 
603;  Woodaide  v. 'lippold,  113  Oa. 
877,  38  S.  B.  400,  84  A.  S.  B.  267; 
Tonng  V.  Sbaner,  73  la.  556,  35  N. 
W.  620,  5  A.  S.  B.  701  and  note:  La- 
eonia  Sav.  Bank  v.  Vfttvm,  71  N.  H. 
465,  52  Atl.  848.  93  A.  S.  R.  561; 
Kern  v.  A.  P.  Hotaling  Co.,  27  On. 
205,  40  Pae.  168,  60  A.  S.  B.  710; 
Title  Guarantee,  oto.,  Co.  v.  Wram, 
35  0r«.  62,56Pa&271,78A.  &  B. 
464. 

Note:  28  LJLA.(N.S.)  826. 


Digitized  by 


Google 


HOBTaAOIQS 


1237 


9ome  specdal  disqualifying  fact;  and  this,  although  fhe  intervening 
lien  was  on  record  at  the  time.^  If  a  mortgagee  takes  a  new  mort- 
gage in  the  place  of  an  old^one,  not  as  payment,  hut  in  continuation 
of  the  old  indebtednees,  and  cancels  the  old  mortgage  widiout  knowl- 
edge of  an  intervening  lien^  although  the  lien  is  of  record,  equity 
will,  in  the  absence  of  the  intervening  rights  of  third  parties,  and 
on  the  ground  of  mistake,  restore  and  enforce  the  lien  of  the  old 
mortgage,  where  he,  relying  .upon  a  false  abstract  of  title,  was  guilty 
of  no  negligence  in  not  discovering  the  lien.'  But  where  a  mortgage 
is  discharged  by  the  payment  of  Uie  debt  secured  thereby,  it  cannot 
be  revived  by  a  reloan  to  the  mortgagor,  to  the  injury  of  one  whose 
incumbrance  is  bona  fide,  and  inter\'enes.'  And  in  case  a  j:)arty 
takes  a  new  mortgage,  and  cancels  .the  old  one,  merely  to  correct  a 
mistake  in  the  latter,  and  in  the  mean  time  .another  intermediate 
mortgage  had  been  given,  of  which  he  had  do  knowledge,  but  there- 
after, having  full  knowledge,  he  sells  the  property  und^  the  second 
mortgage,  buys  in  the  title,  brings  his  action,  and  recovers  the  unpaid 
balance  on  the  note,  after  deducting  the  amount  for  which  he  pur^ 
chased  the  land,  he  may  not  tiien  obtain  relief  on  the  ground  of 
mistake  against  the  lien  of  the  intervening  mortgage,  since  the  position 
is  one  of  his  own  chooedng.*  Furthermore,  some  courts  are  inclined 
to  refuse  relief  save  in  extxaordinary  case^* 

Release 

237.  In  General. — It  is  clear  from  reason  and  authority  that  a 
release  of  the  debt  or  other  thing  secured  by  a  mortgage  is,  as  a  rule, 
a  release  of  the  mortgage.*  Furthermore,  a  release  of  a  debt  may 
be  either  expressly  given  or  implied  from  conduct  or  circumstances 
indicating  such  intention  on  the  part  of  the  mortgagee.'  Payment 
of  part  of  a  matured  mortgage  debt  may  constitute  a  consideration 
for  release  of  the  whole  of  it."  But  a  release  without  consideration, 
and  not  under  seal,  is  void  if  the  mortgage  is  by  deed.t  The  recital 

1.  Note:  8  A.  8.  R.  705.  (Ky.)  236,  19  Am.  Dee.  71;  Vose  t. 

S.  Een  T.  A.  P.  HotaliDg  Co.,  27  HuOy,  3  Oreml.  (Ma.)  3^  11  Am. 

Ore.  205,  40  Pae.  168,  50  A.  S.  R.  710.  Dee.  101;  Smith  v.  Diu«U,  16  N.  H. 

5.  BovmaD  t.  Hanter,  33  B.  344,  41  Am.  Dee.  73^;  Jaokson  v. 
630,  66  Am.  Deo.'  743.  Stackhooae,  1  Cow.  (K.  T*)  122,  13 

Note:  5  A.  S.  R.  705.  Am.  Dee.  514;  Harrison  t.  Owen,  1 

4.  Note:  5  A.  S.  R.  706.  Atk.  520,  18  Eng. .  Rnl.  Cos.  664; 

8.  Woollen  v.  Hillen,  9  Gill  (Md.)  Cowper  v.  Green.  7  M.  *  W.  633,  18 

185,  52  Am.  Dec.  690  and  note;  At-  Eng.  Rnl.  Cas.  564  and  note. 

kinson  v.  Plum,  50  W.  Va.  104,  40  7.  Note:  18  Eng.  Rnl.  Cas.  571. 

B.  E.  587,  58  L.R.A.  788.  «.  IVye  v.  SnhbeU,  74  N.  H.  358, 

'  Note:  5  A.  S.  R.  705.  68  Atl.  325,  17  L.R.A.CN.S,)  1197. 

6.  Tarleton   v.   Vietee,  1   GHmaa  9.  Jackeom  t.  Sta<;khoase,  1  Cow, 
(m.)  470,  41  Am.  Dec.  193;  Breek-  (N..T.)  122. 13  Am.  Dec  514. 
enridge  v.  Onnsbv,  1  J.  J.  Manh.  Note:  18  Kng.  Rnl,  Cm  671. 
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in  a  release  of  a  mortgage  that  it  was  executed  in  consideration  of 
the  payment  of  the  debt  named  therein,  while  prima  fade  evidence 
of  the  fact  atated,  is  not  conclusive  thereof,  and  such  recital  may  be 
overcome  by  evidence  which  clearly  shows  that  the  debt  had  not  in 
fact  been  paid.**  An  agreement  by  a  mortgagee  to  hold  a  grantee  of 
the  mortgaged  property  as  his  debtor  and  release  the  mortgagor  is  not 
a  valid  novation  which  will  discharge  the  mortgage,  where  the  deed 
was  not  made  subject  to  the  mortgage,  and  the  grantee,  who  was  in 
fact  incompetent  to  make  a  binding  contract,  did  not  therein  assume 
the  mortgage,  and  no  consideration  for  the  assumption  existed.**  A 
quitclaim  deed  from  the  mortgagee  to  the  mortgagor  of  mortgaged 
premises  is  prima  facie  a  release  and  satisfaction  of  the  mortgage  lien, 
and  is  also  prima  facie  a  bar  to  the  right  to  foreclose.**  But  a  deed 
of  release  of  a  mortgagee  to  his  mortgagor  vests  no  new  title  in  the 
latter,  who  will  continue  to  hold  by  his  original  title,  and  therefore 
subject  to  the  lien  of  any  mortgages  executed  by  him  subsequent  to 
the  date  of  his  mortgage  to  the  mortgagee  from  whom  he  has  obtained 
the  release.**  Thougji  a  contrary  doctrine  is  not  without  support, 
it  is  generally  held  that  a  contract  between  a  mortgagor  and  mortgagee 
whereby  the  latter  releases  the  former  from  liability  on  the  mortgage 
debt  in  consideration  of  a  conveyance  of  the  mortgaged  premises  is 
valid.** 

238.  Parol  Release.— In  those  jurisdictions  where  a  mortgage  is 
considered  as  amounting  to  a  lien  or  security  merely,  it  is  generally 
held  that  a  parol  release  of  a  mortgage,  and  consequently  the  dis- 
charge of  the  mortgagor  from  personal  liability,  is  not  void  by  reason 
of  the  statute  of  frauds,**  though  it  has  been  said  that  an  agreement 
in  parol  to  release  the  mortgagor  from  his  personal  liability  must  be 
established  by  clear  and  convincing  evidence,  fot  the  effect  thereof  is 
to  set  aside  the  written  contract.**  On  the  other  hand  it  is  held  in 
those  jurisdictions  wherein  the  mortgage  is  considered  the  principal 
obligation  that  a  parol  agreement  to  release  or  discharge  a  mortgage 
and  thus  relieve  Uie  mortgagor  from  personal  liability  is  within  the 
statute  of  frauds  and  void.*'  In  a  few  jurisdictions  a  debt  secured 
by  a  mort^ige  cannot  be  extinguie^ed  by  a  mere  statement  of  tha 

10.  Pettit  T.  Louis,  88  Neb.  496,  Minn.  264,  13  N.  Y(.  33,  43  Am.  Rep. 
129  N.  W.  1005,  34  L.R.A.(N.S.)  202;  Benson  First  Nat.  Bank  v.  Gal- 
356.  lagher,  119  Minn.  463, 138  N.  W.  681, 

11.  Spycher  v.  Werner,  74  Wis.  Ann.  Caa.  1914B  120  and  note. 
456,  43  N.  W.  161,  5  L.B.A.  414.  Note:  Ann.  Cas.  1914B  123. 

12.  Waters  v.  Waters,  20  la.  383,  16.  Benson  First  Nat  Bank  v. 
89  Am.  Dec  540.  Gallagher,  119  Minn.  463,  138  N.  W. 

13.  Hill  T.  West,  8  Ohio  222,  31  681,  Ann.  Cos.  1914B  120  and  note. 
Am,  Dec.  442.  17.  Brooks  v.  Benham,  70  Conn.  92, 

14.  Bee  snprs,  par.  160.  38  AO.  908,  39  Atl.  1112,  66  A.  S.  A. 

15.  Eyan  v.  Dunlap,  17  111.  40,  63  87.  ' 
Am.  Dee.  334;  Schweider  v.  Lane,  29     Note:  Ann.  Cas.  1914B  123. 

454 


Digitized  by 


Google 


10  R.  G.  L.  VORTOAGBA  §§  239,  240 

creditor  that  he  will  not  enforce  it,  or  that  "he  forgives  it,  or  even  by  a 
receipt  for  the  whole  debt  when  in  fact  a  part  only  haa  been  paid. 
Where  the  purpose  is  voluntarily  to  eittin^i«ih  such  a  debt,  it  must  be 
emcuted  an  ins^ment  as  aolemn  as  the  instrument  by  which 
the  debt  is  created.*' 

239.  Rotice. — ^Wh««  a  purchaser,  at  the  time  of  taking  a  deed,  has 
information  that  a  prior  mortgagee  or  trustee  of  a  prior  deed  has 
released  the  property  from  the  mortgage  or  trust,  without  payment' 
of  the  notee  it  was  made  to  secure,  or  their  surrender,  or  express 
authcmty  from  the  holder  of  them,  he  will  take  the  property  subject 
to  any  equitable  right  of  the  holder  of  the  notes.'^  But  a  quitclaim 
deed  (tf  tite  mortgaged  premises,  from  mortgagee  to  mortgagor,  pre-- 
vente  the  mortgagee  from  setting  up  the  mortgage  against  a  subse- 
quent purchaser  from  the  mortgagor,  after  the  recording  of  the 
quitdaim  conveyance.**  An  unrecorded  release  of  a  porticm  of  prop- 
erty covered  by  a  mortgage  by  the  holder  of  the  mortgage  to  the  mort- 
gagor is  not  binding  upon  a  subsequent  assignee  of  the  mortgage 
without  notice,  although  the  tract  released  haa  been  sold  to  and  gone 
into  the  possession  of  a  railroad  company,  which  haa  occupied  it  as 
a  right  of  way.* 

240.  Release  by  Trustee. — As  between  the  parties,  or  persons  hav- 
ing notice,  a  release  of  a  trust  deed  in  the  nature  of  a  mortgage, 
executed  by  a  trustee  without  authority  of  the  cestui  que  trust,  and 
without  having  received  payment  of  the  debt  secured,  does  not  dis- 
charge the  mortgage  lien.'  Furthermore,  it  has  been  held  tiiat  the 
release  by  a  mortgagee  of  a  mortgage  which  he  holds  in  trust  for 
another,  before  it  becomes  due,  is  in  contravention  of  his  trusi,  and 
constitutes  no  obstacle  to  enforcing  the  mortgage  against  subsequent 
bona  fide  purchasers.'  Ajid  if  a  note  to  secure  which  a  deed  of  trust 
was  given  is  transferred  to  a  bona  fide  holder,  a  release  thereafter 
executed  by  the  trustee  and  the  original  payee  of  the  note  is  with- 
out authority  and  void,  and  cannot  protect  a  subsequent  purchaser 
of  the  property  though  he  had  xu>  notice  of  the  transfer  of  the  note 
before  the  execution  of  the  release.*  However,  it  has  been  held  that 
if  a  trustee  in  a  deed  of  trust,  given  to  secute  tiie  payment  of  oertoin 

U.  Note:  Ann.   Cas.  1914B  128.  483,  73  N.  B.  484^  70  URJL  798. 

See  taiua,  par.  237.  Generally  u  to  And  see  rapn,  par.  126,  201. 

the  form,  reqaisiteB  and  sofflcieney  of  2.  Swift  v.  Smith,  102  U.  S.  442, 

«  release,  see  Rkuusb.  26  U.  S.  (L.  ed.)  193;  Day  v.  Bren- 

19.  Conoecticut  Gen.  L.  Ine.  Co.  v.  ton,  102  la.  482,  71  K.  W.  538,  63  A. 
Eldredge,  102  U.  S.  545,  26  U.  S.  (L.  S.  E.  460. 

€d.)  245.    And  see  supra,  par.  107,  S.  McPheraon  v.  Rollins,  107  N.  T. 

198,  218,  and  infra,  par.  240.  316^14  N.  E.  411, 1  A.  S.  R.  826. 

20.  Waters  v.  Waters,  20  la.  363,  4.  Borgess  Invest.  Co.  v.  Vette, 
£9  Am.  Dee.  540.  142  Mo.  560,  44  8.  W.  764,  64  A.  8. 

1.  Gibson  v.  Thomas,  180  K.  T.  R.  667.  ' 
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noMs,  has  ne  axtdiority  to  release  the  mortgage  except  upon  the 
payment  of  the  deb^  hai  does  have  authority  from  the  cestuis  que 
trust  to  release  it  vpon  payment  being  made,  a  satisfaction  and 
acknowledgmott  of  record  made  by  him  after  the  maturity  of  the 
debt  will  discharge  the  mortgage  lien  and  protect  a  subsequent  bona 
fide  purchaser,  relying  upon  the  satisfaction,  against  the  oestuis  que 
trust  and  tiieir  assigueea,  although  the  mortgage  debt  has  not  actually 
been  paid,  as  the  purchaser  is  not  obliged  to  go  beyond  the  satisfaction 
piece  appearing  of  record  to  see  that  the  debt  has,  in  fack^  been  paid> 
And  where  a  trustee  executes  a  power  of  attorney  to  a  tiiitd  person 
with  authority  to  release  the  deod,  and  the  latter  does  so  by  and  in 
the  name  of  the  trustee,  and  the  land  is  released,  not  to  the  grantor 
in  the  trust  deed,  but  to  a  purchaser  under  him,  the  deed  of  trust  will 
be  treated  as  duly  and  regularly  released.*  The  powers  and  duties 
of  trustees  of  corporate  mortgages  are  discussed  dsewhwe  in  tiiis 
work.^ 

241.  Partial  Release. — partial  release  of  a  mortgage  may  ordi- 
narily be  made,  and,  when  made,  it  affects  only  the  property  therein 
described;  and  such  release,  whether  upon  the  margin  of  the  record 
or  contained  in  a  separate  instrument,  duly  acknowledged  and  re- 
corded, is  sufficient  to  put  persons  dealing  with  the  mortgaged  prem- 
ises upon  inquiry.*  Parol  evidence  is  not  admissible,  however,  to 
establish  an  agreement  alleged  to  have  been  made  at  the  time  when 
a  mortgage  of  several  lots  of  land  was  executed,  that,  in  case  the  mort- 
^gor  sold  either  of  the  lots,  the  mortgagee  would  release  the  lot  so 
purchased  from  the  mortgage,  on  being  paid  a  certain  sum  per  acre 
by  the  purchaser.*  It  has  been  held  that  an  agreem^t  betwem  the 
mortgagee  and  the  mortgagor  to  release  certain  portions  of  the  mort- 
gaged property  upon  the  payment  of  certain  sums,  not  professing  to 
run  to  the  mortgagor  and  assigns,  must  be  regarded  as  a  personal 
agreement  for  his  benefit,  and  not  for  the  benefit  of  anyone  daimin^ 
through  or  under  him.'* 

Lapse  of  Time  and  LimitaHong 

242.  In  General.— It  may  be  stated  generally  that  a  mortgagee's 
right  of  action  on  the  debt,  and  to  enforce  the  mortgage  given  to 
secuze  it,  and  tfae  mortgagor's  right  of  action  for  the  redemption  of 
the  property  from  the  mortgage  Hen,  are  mutual  and  raeipzocal,  and 

5.  Day  r.  Brenton,  102  la.  482,  71  283,  51  Pae.  2,  542,  63  A.  8.  R.  108. 
N.  W.  538,  63  A.  S.  E.  460.  9.  Note:  L.R.AJ916B  63. 

6.  Bryan  v.  Stump,  8  Grab  (Va.)  10.  Clarke  t.  Cowan,  206  Mass. 
241,  56  Am.  Dec  130.  252,  92  N.  E.  474,  138  A.  S.  R.  388; 

7.  See  CoBPORATtONSf  vcd.  7,  p.  Pierce  v.  Knedand,  16  Wis,  67^  84 
£83  ei  Hq.}  RuutOASS.  Am.  Dec.  726  and  note. 

S.  Woodward  ▼.  Brown,  119  Cal. 
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vheD  one  is  barred  by  the  statute  of  limitations^  1fa«  oHhtr  W  al»>i 
Though  a  mortgage  is  barred  by  limitations  a  mortgagor  or  his  suc- 
cessor in  interest  cannot  quiet  his  title  against  the  mortgagee  wiUiout 
paying,  or  o£fering  to  pay^  the  mortgage  debt.^*  And  a  mortgagee 
has  by  subrogation  in  some  jCirisdictioas  an  equitable  lieu  for  taxes 
and  special  assessments  paid  by  him  in  good  faith  to  protect  fais 
security  under  the  belief  that  his  mortgage  is  a  subsistii^  lien^  when 
in  fact  it  has  been  barred  by  the  statute  of  limitations.'*  The  neglect 
of  one  entilJed  to  a  life  support  under  a  contract  the  performance  of 
which  is  secured  by.  a  mortgage  to  a^isert  his  right  until  after  the 
sale  of  the  moirtgaged  property,  the  death  of  the  mortgagor  and  the 
substantial  settlement  of  his  estate  will  not  prevent  an  enforcement 
of  the  mortgage  where  it  does  not  appear  Uiat  the  grantees  of  the 
property  have  lost  their  remedy  on  the  mortgagor's  warranty.'* 

243.  Presumption  of  Payment. — It  is  generally  hdd  that  lapse  of 
time  may  afford  presumptive  evidence  of  the  payment  of  a  mortgage, 
and  that  the  mortgage  may  thereby  be  discharged  even  in  the  absence 
of  any  particular  statute  prescribing  a  period  of  limitatioBS.'*  Debts 
secured  by  mortgages  are  placed  on  the  same  footing  with  otiier 
demands,  and  held  liable  to  be  defeated  by  the  same  presumptions 
arising  from  lapse  of  time  and  laches  of  the  mortgagee.'*  In  a 
number  of  jurisdictions  a  mortgage  is  presumed  to  be  satisfied,  if  no 
claim  has  been  made  and  no  -interest  paid  upon  it  within  twenty 
years^ after  it  became  due,  and  no  circumstances  are  shown  to  explain 
the  delay  and  rebut  the  presumption  of  payment,'^  and  the  unex- 

11.  Canninghani  t.   Hairttins,   24  Am.  Dec.  384;  KtHogg  r.  Diekinson, 

Cal.  403,  85  Am.  Dec.  73  and  note:  147  Mass.  483,  18  N.  E.  223,  1  L.R.A. 

Cassem  v.  Heustis,  201  111.  208,  66  346  and  note;  Frye  v.  Hubbell,  74 

K.  £.  283,  94  A.  S.  R.  160.  N.  H.  388,  68  Atl.  325,  17  L.R.A. 

Note:  95  A.  6.  fi.  609.  (N.S.)    1197;    Wanmaker    r.  Van 

See  isfm,  par.  286,  325  «t  seq.,  4fi6  Bnskir^,  1  N:  J.  Eq.  685,  23  Am.  Dee. 

4t8eq.  748;   Jackson  t.  Wood,  12  Johns. 

13.  Bonis  T.  Hiatt,  140  GaL  617,  87  (K.  Y.)  242,  7  Am.  Dee.  316;  Swart 
Pae.  196,  117  A.  R.  R.  157.  See  v.  Service,  21  Wend.  (N.  Y.)  36,  34 
capra,  par.  146,  and  infra,  par.  348.  Am.  Dec.  211;  Fox  v.  Beeder,  28 
And  see  Cloud  on  Title,  vol.  5,  p.  Ohro  SI.'  181,  22  Abl  Rep.  370. 

064.  Notes:  34  Am.  Dee.  369;  18  A.  S. 

18.  Ofaflcb  V.  Smith,  51  Wash.  457,  R.  881. 

M  Pae.  904,  130  A.  S.  R.  1107.   AM  1«.  Howland  t.  Shnrtleff,  2  Mete, 

see  Bopra,  par.  180  et  aeq.  (Mass.)  26,*  35  Am.  Dee.  384;  Wan- 

14.  Coleman  v.  Whitney,  02  Vt  maker  v.  Vm  Bnskii^,  1  N.  J.  Eq. 
123,  20  AU.  322,  9  UR.A.  517.  686,  23  Am.  Dec.  748;  Heyer 

16.  Hugrhes  T.  Edwards,  9  Wheat.  Pmyn,  7  Paige  (N.  T.)  466,  34  Am. 

489,  6  U.  S.  (L.  ed.)  142;  Slicer  v.  Dec.  355;  Drayton  v.  Marshall,  Bice 

Pittfiburg  Bank,  16  How.  571,  14  U.  Eq.  (S.  C.)  373,  33  Am.  Dec.  84. 
B.  (L.  ed.)  1063;  Baldwin  v.  Wash-     17.  Sticer  v.  Pittsburg  Bank,  Ifi 

ington  County,  86  Md.  145,  36  Atl.  How.  671,  14  U.'  S.  (L.  ed.)  1063; 

764,  36   L.R.A.   480;   Howland   v.  Baldwin  v.  Washington  County,  85 

Shnitiefl,  2  Mete.   (Haas.)   26,  35  Md.  145,  36  AtL  764,  36IiJIJl.  4S»| 
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plained  poesessionj  by  a  mortgagor,  of  premises  for  leas  than  thi» 
period  may  be  left  to  the  jury,  in  connection  with  partial  payments 
of  the  mortgage  debt,  as  tending  to  show  the  debt  fully  paid.*^  In 
some  states  the  presumption  of  payment  of  a  mortgage  arises  in 
fifteen  years  after  its  maturity.'*  The-  presumption  of  payment  of  a 
mortgage  arising  from  the  lapse  of  time  and  the  neglect  to  enforce 
the  claim  is,  however,  always  liable  to  be  controlled  by  other  evi- 
dence,'" and  may  be  rebutted  by  evidence  of  payment  of  interest^ 
a  promise  to  pay,  an  acknowledigment  by  the  mortgagor  that  the 
mortgage  is  still  existing,  and  the  like.' 

244.  Adverse  Possession  by  Mortgagor  or  Grantee. — Prior  to  matur- 
ity of  the  mortgage,  the  general  rule  ia  that  the  mortgagor  is  pre- 
sumed to  hold  in  subjection  to  the  mortgagee's  right,  and  not  ad- 
versely, and  to  eetablish  an  adverse  claim  the  evidence  must  be  clear. 
The  mortgagor's  grantee  with  notice  is  governed  by  the  same  reasons 
in  respect  to  adverse  possession  as  the  mortgagor,  and  consequently 
the  latter's  poBseesion  being  permissive  and  i^endly  under  the  mort- 
gage, and  not  hostile  to  t£e  right  of  the  mortgagee,  it  will  be  pre- 
sumed 80  to  continue  until  repudiated  by  acts  or  declarations  of 
which  the  mortgagee  must  be  apprised  or  have  such  notice  as  woul^ 
put  a  reasonably  prudent  man  on  inquiry.*  Possession  by  the  mort- 
gagor or  his  grantees  is  not  adverse  so  long  as  payments  of  principal 

Howland  v.  Shurtlefl,  2  Mete.  (Mass.)  Note:  1  LJI.A.  346. 

26,  35  Am.  Dec.  384;  Kellogg  V.  Diek-  I.Hughes  v.  Edwards,  9  Wheat. 

inson,  147  Mass.  432,  18  N.  £.  223,  1  489,  6  U.  S.  (L.  ed.)  142;  Sheer  v. 

L.R.A.  346  end  note;  Frye  v.  Hub-  Pittsburg  Back,  16  How.  571,  14 

beU,  74  N.  H.  358,  68  Atl.  325,  17  S.  (L.  ed.)  1063. 

L.R.A.(N.S.)    1197;    Wanmaker   v.  Notea:  18  A.  S.  R.  8S1;  1  UELA. 

Van  Buskirk,  1  N.  J.  Eq.  685,  23  346. 

Am.  Dec.  748;  Jackson  v.  Wood,  And  see  infra,  par.  250  et  seq. 

12  Johns.  (N.  Y.)  242,  7  Am.  Dec.  2.  Higgittson  v.  Mein,  4  Crancb 

315;  Fox  V.  Reeder,  28  Ohio  St  181,  415,  2  U.  S.  (L.  ed.)  664;  ZeUer  v. 

22  Am.  Rep.  370.  Eokert,  4  How.  289,  11  U.  S.  (L.  ed.). 

Note9:  18  A,  S.  R.  881;  1  L.B^  979;  Smith  t.  Woolfolk,  11£  U.  S. 

346.  143,  5  S.  Ct.  1177,  29  U.  S.  (L.  ed.> 

18.  Note:  16  A.  S.  R.  881.  367;  New  England  MorCg.  SMoritT^ 

19.  Smith  v.  Niagara  F.  lu.  Co.,  Co.  t.  Fry,  143  Ala.  637,  42  So.  57^ 
GO  Vt.  682,  15  AU.  358,  6  A.  6.  R.  Ill  A.  S.  R.  62;  Whittington  v.  Flint,. 
144,  1  L.R.A.  216.  43  Ark.  504,  51  Am.  Rep.  672;  Al- 

80.  Hughes  v.  Edwards,  9  Wheat,  sop  v.  Stewart,  194  ni.  595,  62  N. 

489,  6  U,  S.  (L.  ed.)  142;  SHcer  v.  E.  795,  88  A.  S.  R.  169;  Hohnes 

Pittsburg  Bank,  16  How.  571,  14  U.  Turner's    Falls    Lumber    Co.,  150- 

S.  (L.  ed.)  1063;  Howland  v.  Shurt-  Mass.  535,  23  N.  E.  305,  6  L.BJL 

leff,  2  Mete.  (Maes.)  26,  35  Am.  Dee.  283;  Newman  y.  Chapman,  2  Rand. 

384;  Wanmaker  t.  Van  Baskirk,  1  (Va.)  93,  14  Am.  Dec  766;  Drayton 

N.  J.  Eq.  685,  23  Am.  Dec.  748;  Frye  t.  Marshall,  Rice  Eq.  (S.  C.)  373,  3» 

V.  HubbeU,  74  N.  H.  358,  68  Atl.  325,  Am.  Deo.  84. 

17    L.R.A.(N.S.)    1197;    Stover    v.  Note:  1  L.R,A.(N.S.)  1036,  1037. 

Daren,  3  Strob.  L.  (S.  C.)  448,  51  And  see  Advebsb  PosSBBSioijT,  t«L. 

Am.  Dee,  634.  1,  p.  748  et  leq. 
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or  interest  are  made,  or  the  relation  of  mortgagor  and  mortgagee  ia 
recognized  by  both  parties.*  To  constitute  adverse  possession  against 
a  mortgagee  it  is  not  sufficient  that  the  mortgagor  or  those  holding 
under  him  occupy,  use,  improve,  and  pay  taxes  on  the  premises  aa 
their  own  absolute  pn^terty,  but  the  possesion,  even  after  maturity 
of  the  debt,  must  be  in  open  denial  of  the  mortgagee's  title,  and 
accompanied  with  such  acts  or  declarations  of  the  holders  as  are 
sufficient  to  put  the  mortgagee  on  notice  Uiat  they  claim  and  hold 
in  hostility  to  his  rights.*  Where  a  mortgage  is  a  mere  security,  a 
grantee,  from  a  mortgagor,  of  land  adjoining  the  mortgaged  premises, 
who  takes  possession  of  a  strip  beyond  the  true  boundary  line,  cannot 
be  regarded  as  in  adverse  possession  against  the  mortgagee  until  the 
mortgage  becomes  due.  The  reason  for  this  rule  is  apparent  The 
mortg£^;ee  is  not  entitled  to  possession  of  the  mortga^d  premises 
until  the  mortgage  has  been  forecl<»ed  and  is  therefore  hdpless  to 
enforce  his  rights  against  a  possessor  prior  to  the  maturity  of  the* 
debt  secured  by  the  mortgage  *  Where,  however,  at  maturity  the 
mortgagee  forecloses  against  the  mortgagor  only,  and  fails  to  make 
the  latter's  grantee  a  party,  it  has  been  held  that  the  latter's  title  is 
unaffected  by  the  foreclosure  sale,  and  his  continued  possession  there- 
after until  the  right  to  foreclose  is  barred  establisbee  it  permanently.* 
According  to  some  authorities,  even  after  maturity  and  during  the 
period  allowed  for  foreclosure,  nttther  the  mortgagor  nor  his  grantee 
holds  adversely  to  the  mortgagee.  Thus,  it  has  been  held  that  posses- 
sion beginning  several  years  after  foreclosure  proceedings  were  begun, 
and  continuing  for  twelve  years,  did  not  establish  title  against  the 
heirs  of  the  mortgagee,  who  died  pending  the  foreclosure  proceeding, 
which,  by  reason  thereof,  was  in  abeyance  twenty  years  before  the 
appointment  of  an  administrator.' 

245.  Bar  of  Debt  as  Barring  Kortgage;  Statute  of  ITonclaim  as 
Statute  of  Limitations  within  Rule.— There  is  ao  abundance  of  judi- 
cial authority  to  the  effect  that  the  life  of  a  mortgage  of  real  estate 
18  not  measured  by  that  of  the  obligation  which  it  is  given  to  secure, 
and  that  the  mortgagee  can  pursue  his  remedy  on  the  mortgage,  by 
foreclosure  or  ejectment,  notwithstanding  the  debt  or  the  evidence 
thereof  is  barred  by  the  statute  o£  limitations.*  There  is,  however, 
another  line  of  decisions  holding  that  a  m(fftgage  cannot  be  foreclosed 

S.  Levis  T.  Sehwenn,  03  Ma  26,  2  A.  Grether  t.  dark.  70  la.  383,  89 

8.  W.  391,  3  A.  S.  B.  5U.  N.  W.  655^  9  A.  S.  R  491. 

Note:  7  L^A.  630.  7.  Note:  1  LJIA.(N.S.)  1038. 

4.  Norris  v.  He,  152  m.  190,  38  N,  8.  Belluiap  v.  Gleasoo,  11  Conn. 
E.  762,  43  A  S.  R.  233.  160,  27  Am*  Dee.  721  and  note:  Foot 

Note:  1  L£A.(N.S.)  1037.  v.  Bur,  41  Colo.  192,  92  Pae.  236, 13 

5.  Thomely  v.  Andrews,  40  Wash.  L3.A(N.S.}  IZIO  and  note:  He- 
680,  82  Pa.  899,  m  A  S.  B.  983,  1  bnzn  v.  Warner,  112  Haw,  271,  17 
Ii.RA.(N.S.)  1036.  Am.  Bep.  86  and  note:  Townsend  t. 
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when  the  note  or  other  evidence  of  the  indebtedness  secured  thereby 
is  barred  by  the  statute  of  limitations.  If  a  suit  on  the  debt  is  barred,  ' 
a  suit  on  the  mortgage  is  likewise  barred  It  has  been  held  by  some 
courts  that,  where  the  statute  of  nonclaim  provides  that  claims  againat 
a  decedent's  estate  which  are  not  presented  to  the  administrator  within 
a  certain  time  after  his  appointment  shall  be  forever  barred,  a  statute 
providing  that  in  suits  to  foreclose  mortgages  it  shall  be  a  sufficient 
defense  that  they  have  hot  been  brought  within  the  period  of  limita- 
tion prescribed  by  law  for  a  suit  on  the  debt  for  the  security  of  which 
they  are  given  will  bar  a  foreclosure  suit  upon  a  mortgage  to  secure 
a  note  when  the  prescribed  period  from  the  appointment  of  the  admin- 
istrator upon  the  estate  of  the  mortgagor  has  run,  although  the  note 
is  not  yet  barred  by  the  regular  statute  applicable  to  such  obligations.'* 
There  are,  however,  decisions  which  take  the  contrary  view.'' 

246.  Trust  Deed  or  Mortgage  with  Power  of  Sale. — Generally  a 
^eed  of  trust  in  the  nature  of  a  mortgage  or  mortgage  with  a  power  ^ 
of  sale  is  governed,  in  the  matter  of  limitations  against  the  debt,  by 
the  same  rules  ilready  consddered  as  applicable  to  mortgages.  So 
in  accordance  with  the  law  of  many  jurisdictions  that  a  suit  to  fore- 
close a  mortgage  is  not  necessarily  barred  by  the  fact  that  the  statute 
has  run  against  the  debt,  it  is  held  that  a  trust  deed  or  mortgage  with 
a  power  may  be  foreclosed  although  the  indebtedness  which  it  secures 
has  expired  by  limitation.'*  And  aa  a  rule,  an  injunction  cannot 
be  had  to  restrain  the  execution  of  a  power  of  sale  in  a  mortage  or 
deed  of  trust,  even  though  the  liability  secured  has  become  barred 

Tvndale,  165  Masa.  293,  43  N.  B.  107-,  N.  E.  863,  T  A.  S.  R.  331;  Schmucker 

.")2  A.  S.  R.  513;  Bush  v.  Cooper,  36  v.  Sibert,  18  Kan.  104,  26  Am.  Rep, 

Miss.  699,  59  Am.  Dec.  270;  Nevitt  v.  766;  Hendricte  v.  Brodts,  80  Kan. 

Bacon,  32  Misa.  212,  66  Am.  Dee.  1,  101  Pac.  622,  133  A.  S.  R.  186. 

609;  Wilkinson  v.  Flowers,  37  Miss.  Notes:  70  Am.  Dec.  676  ;  31  Am. 

579,  75  Am.  Dec.  78;  Kaiser  v.  Idle-  Rep.  41;  95  A.  S.  B.  665  et  aeq^  10 

man,  57  On.  234,  108  Pac  193,  28  L.R:A.  508. 

L.R.A.(N.S.)  169;  Smith  t.  Smith,  And  see  Iaxtfatiov  <iw  AcnoNB, 

27  8.  C.  186,  3  S.  E.  78,  13  A.  S.  R.  vol.  17,  p.  950  et  seq. 

633;  Gibson  V.  Green,  89  Va.  524,  16  10.  Mueller  v.  Light,  92  AA.  522, 

S.  B.  661,  37  A.  B.  R.  888.  123  S.  W.  646,  31  L.R.A.(N.8.)  1013 

Notes:  50  Am.  Dec.  810;  31  Am.  and  note. 

Rep.  41;  73  A.  S.  R.  561;  95  A.  S.  R.  H.  Note:  31  LJtJV.(N.S.)  1014. 

664;  10  L.R.A.  509.  12.  Walteni  v.  Webster,  52  Colo. 

And  see  LiiciTATioir  or  AonoNS,  549,  123  Pac.  952,  Ann.  Cas.  1911A 

vol.  17,  p.  9^  et  seq.  23;  Bush  v.  Cooper,  26  Miss.  599,  59 

9.  Bradiev  v.  Lightcap;  195  V.  S.  Am.  Dec.  270;  Gardner  t.  Terry,  99 

1,  24  S.  Ct.  748,  49  U.  8.  (L.  od.)  Mo.  523,  12  S.  W.  888,  7  L.R.A.  67; 

65;  Morgan     Kendriek,  91  Ark.  394,  Menzel  v.  Hinton,  132  N.  C.  660,  44 

121  e.  W.  278,  134  A.  S.  R.  78;  Con-  S.  E.  385,  95  A.  S.  B.  '647  ud  note; 

ningham  v.  Hawkins,  34  Cal.  4m,  85  Gibson  v.  Green,  89  Va.  SSA,  16  8.  S. 

Am.  Dee.  73;  Frost  t.  Witter,  132  661,  97  A.  S.  R.  888. 

Gal.  421,  64  Pw.  705,  M  A.  S.  R.  63;  Note:  10  L.RA.  609. 
Barrett  v.  BineUey,  m  Bl.  32,  14 
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by  the  statute  of  UmitatioDs.*'  On  the  other  hand,  in  those  jurisdic- 
tions where  a  mortgage  is  barred  whan  the  debt  is  barred,  a  trust  deed 
or  mortgage  with  a  power  is  liJcewise  barred  when  the  debt  that  it 
is  given  to  secure  is  barred.^*  Thxa,  under  a  etatute  providing  that 
in  suits  to  foreclose  or  enforce  mortgages  or  deeds  of  trust  it  shall 
be  a  sufficient  defense  that  they  hare  not  been  brought  within  the 
period  of  limitation  prescribed  by  law  for  a  suit  on  the  debt  or  liability 
for  the  security  of  which  they  were  givra,  an  action  at  law  to  recover 
possession  of  the  premises,  as  well  as  a  suit  in  equity  to  foredose,  roust 
be  brought  within  the  period  limited  for  a  suit  on  the  principal 
obligation.^  So,  it  has  been  held  that  a  power  of  sale  in  a  mortgage 
is  sabjeot  to  tb«  provision  of  an  existing  statute  that  the  lien  of  tb* 
mortgage  is  extinguished  by  a  lapse  of  the  time  within  which  an 
action  migjit  be  brought  on  the  principal  obligation,  so  that  the  stat- 
ute does  not  impair  vested  contract  rights.^*  But  even  in  these  juris- 
dictions A  deed  of  trust  may  be  of  such  a  character  as  to  be  oof  orceablej 
although  the  debt  itself  is  barred.*' 

247.  Deed  Absolute  Intended  as  Ifortgage. — ^The  same  conflict  in 
opinion  exists  among  the  courts  of  the  different  jurisdictions  as  to 
the  rights  and  remedies  of  the  parties  to  a  conveyance  of  real  estate 
absolute  on  its  face,  but  intended  as  a  mortgage,  where  the  debt 
secured  thereby  is  barred  by  the  statute  of  limitations,  ^s  exists  upon 
the  general  question  of  the  effect  upon  an  ordinary  mortgage  of  the 
fact  that  the  debt  secured  thereby  is  so  barred ;  and  the  decisions  of  the 
eourts  upon  the  first  question  are  to  a  great  extent  influenced  by  their 
decisions  upon  the  more  general  question  included  in  the  second 
proposition.  However,  on  principle,  it  would  seem  that  a  different 
question  is  involved  where  the  statute  of  limitations  is  pleaded  as  a 
bar  to  the  enforcement,  by  either  the  grantor  or  the  grantee,  of  his 
rights  under  .  deed  absolute  on  its  face,  bat  intended  as  a  mortgage ; 
and  some  courts  have  recognii^ed  a  distinction.  The  question  is  also 
controlled  to  some  extent  by  the  fact  of  possession,  whether  in  the 
grantor  or  mortgagor  of  such  a  deed  or  mortage,  or  the  grantee'  or 
mortgagee  thereof."  According  to  some  authoritiee  before  one  who 
has  conveyed  land  absolutely  as  security  for  a  loan  can  secure  the 
aid  of  equity  to  d^eat  an  action  by  the  grantee  for  possession  of  the 
property  after  the  debt  has  become  barred  by  the  statute  of  limitations^ 
he  will  be  required  to  reoognice  the  debt  as  an  existing  lien  on  tha 
land.**  And  it  has  been  held  that  where  a  deed  under  seal  was  made, 

15.  See  infn,  par.  436.  707,  137  Pic  919,  LJI.A.1916B  1209. 
14.  Faxon  v.  AU  Persons,  IM  Cal.     17.  Note:  95  A.  S.  R.  667.  And 

707,    187    Pao^    019,    LiLA.1916B  ue  infra,  par.  436. 

1209.  18.  Note:  11  L.ILA.(K.S.)  825. 

Note:  96  A.  B.  B.  M7.  19.  Stordivant    v.    McCorley,  83 

16.  Koto:  95  A.  S.  B.  667.  Ark.  278,  103  8.  W.  732»  U  L.R.A. 
U.  FazoB  V.  All  PwsoBB,  166  Cel.  (N.S.)  826. 
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conveying  title,  in  order  to  secure  an  indebtedneas  represented  by  a 

promissory  note,  and  on  its  face  it  recited  the  debt  and  the  purpose 
to  secure  it,  although  suit  on  &e  note  became  barred  by  the  statute 
of  limitations,  the  creditor  could  foreclose  the  deed  as  an  equitable 
mortgage  within  twenty  years  from  its  execution."  But  other  courts 
take  the  view  that  the  same  statute  of  limitations  applies  to  an  equi- 
table mortgage  as  to  an  ordinary  mortgage.^  And  where  it  appeared 
that  the  grantee  was  in  possession,  or  that  neither  party  was  in  posses- 
sion, and  that  the  debt  had  become  barred,  it  has  been  held  that  the 
equitable  mortgage  or  absolute  deed  as  a  mortgage  was  barred  with 
the  debt,  the  right  to  redeem  being  also  barred  at  that  time.*  So, 
where  the  grantor  remains  in  possession  after  executing  a  deed  abso- 
lute intended  as  a  mortgage,  in  an  action  by  the  grantee  for  the 
possession  of  the  property  under  the  deed,  the  court  will  apply  the 
same  limitations  as  a  bar  to  the  action  that  would  be  applied  were 
the  deed  in  form  a  mortgage;  and,  if  an  action  on  the  debt  secured 
by  the  deed  is  barred,  an  action  under  the  deed  will  likewise  be  barred 
in  those  states  that  hold  the  legal  title  still  remtdns  in  the  grantor.* 
In  an  action  of  trespass  to  try  title,  it  has  been  decided  that  the 
defense  that  t^e  deed  under  which  the  plaintiff  claims  is  in  fact  a 
mortgage,  and  that  the  debt  which  it  secures  is  barred  by  limitations, 
may  be  set  up  without  tendering  the  amount  of  the  debt.*  And  a 
security  deed  which  does  not  in  any  way  refer  to  the  debt  to  secure 
which  it  was  given,  or  furnish  any  evidence  of  its  existence,  cannot 
be  foreclosed  as  an  equitable  mortgage,  and  a  money  judgment  ob- 
tained thereon,  if  the  obligation  secured  by  the  deed  is  barred  by 
limitation.' 

248.  Mortgagee  in  Prasessiond — ^It  has  been  decided  that  in  the 
hands  of  a  mortgagee  in  possession,  a  mortgage  never  becomes  barred 
by  lapse  of  time  in  the  sense  that  the  mortgagoi;  can,  in  a  court  of 
equity,  quiet  his  title  against  tiie  mort^e  without  first  doing  equity 
by  paying  it.*  And  this  view  is  consonant  with  reason,  and  is  sup- 
ported by  all  the  decisions  which  have  directly  involved  the  question, 
as  well  as  those  holding  generally  that  a  mortgagee  in  possession  can- 
not be  dispossessed  until  the  mortgage  debt  ia  satisfied.'    Time  can 

SO.  Passer  v.  Thompsoni  132  Ga.  ^  Pettit  v.  Louis,  88  Neb.  496,  129 

280.  64  S.  E.  75,  22  Ii.R.A.(N.13.)  N,  W.  1005,  34  LJl.A.(N.S.)  356- 

571.  And  see  Cloud  oh  Titlx,  voL  5,  p. 

1.  Note:  11  L.R.A.(N.8.)  826.  664. 

2.  Allen  v.  Allen,  95  Cal.  184,  30  7.  Speet  v.  Speet,  88  Cal.  437,  26 


Note:  U  L.R.A.(N.S.)  825  et  aeq.  137j  Wright      Wright,  7  N.  J.  L. 

3.  Note:  11  L.R.A.(N.S.)  826.       175,  U  Am.  Dee.  546. 

4.  Notes:  95  A.  B.  R.  668;  11     Note:  34  L.RA.(N.S.')  36flL 


Pac.  213.  16  L.R.A.  646. 


U.A.(N.S.)  826. 
6.  Note:  96  A.  S.  B.  668. 


And  see  supra,  par.  106. 
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never  ran  against  the  mortgagee  in  such  a  case,  because  he  is  in  the 
actual  possesaion  of  all  the  law  gives  himj  and  the  possession  itself  is 
pnma  facie  evidenoe  that  Uie  money  ia  not  paid.*  Obvioosly,  th« 
statate  of  limitatioiifl  doea  not  run  against  the  rights  of  a  mortgagee 
who  has  entered  into  possesion,  after  a  judgment  foreclosing  the 
mortgage,  under  an  agreement  to  receive  and  apply  the  rents  and 
profits  toward  the  satisfaction  of  the  amount  due,  and  not  to  issue 
an  order  of  sale,  so  long  as  the  debt  remains  unpaid.  And  it  has  been 
held  that  a  statute  providing  that  when  an  action  at  law  on  notes 
secured  by  a  mortgage  is  barred  by  limitations,  the  remedy  in  equity 
on  the  mortg^  is  also  barred,  does  not  apply  to  a  mortgagee  in  possef^ 
8i<Ni  undei  a  void  foreclosure  sale,  so  as  to  preclude  him,  by  reason  of 
the  fact  that  the  debt  secured  by  the  mortgage  was  barred,  from  com- 
piling the  mort?Riror's  heirs  either  to  afhrni  or  disaffirm  the  sale,  and 
in  event  of  di^afHrmance,  from  having  judicial  ft^closuie,  so  ai  to 
relieve  himself  from  the  position  of  mortgagee  in  poaaessioa.* 

249.  Bar  of  Action  on  Agreement  of  Grantee  In  Deed  to  Assume 
Mortgage  Debt— In  some  jurisdictions  it  is  held  that  the  assumption 
by  the  grantee  of  a  mortgage  debt  in  a  deed  which  is  not  signed  or 
sealed  by  the  grantee  cariuot  be  deemed  to  be  a  specialty  so  as  to 
avoid  the  plea  of  the  statute  of  limitations  applicable  as  a  bar  to  an 
action  on  a  simple  contract,  the  agreement  to  assume  the  obligation 
being  regarded  as  independent  of  the  original  coveaant  by  the  grantor 
to  pay  the  debt.'*  But  according  to  other  authorities  where  the 
iqrantee  accepts  a  deed  reciting  that  he  assumes  and  agrees  to  pay 
the  mortgage  on  the  land,  he  becomes  bound  as  a  covenantor  to  dis- 
charge the  mortgage  debt,  steps  into  the  shoes  of  the  mortgagor  as  to 
that  debt,  and  becomes  the  principal  debtor.  And  in  such  a  case  the 
statute  of  limitations  relative  to  specialties,  and  not  to  simple  contracts, 
applies." 

Extenrion  and  Revival  of  Lien  as  againtt  Statute  of  Limitatuma 

250.  Effect  of  Act  of  Mortgagor  Generally. — The  general  rule  being 
that  the  mortgage  is  incident  to  the,  debt,  and,  as  payment  of  the 
latter  extinguishes  the  lien  of  the  former,  so,  by  a  parity  of  reasoning, 
the  renewal  of  the  debt  extends  the  lien  of  the  mortgage.  This  is 
invariably  so  as  between  the  mortgagor  debtw  and  mortgagee  creditor. 
Although  a  few  cases  may  seem  practically  to  ignore  or  distinguish 
the  rule,  yet  it  is  well  established  by  a  large  majority  of  the  cases. 
Therefore,  if  the  mortgage  debt  is  kept  idive,  or  ia  revived  after 
having  been  barred,  by  renewal,  extenaon  of  time,  part  payment, 

8.  Wright  v.  Wright,  7  N.  J.  L.  10.  Hollister  v.  Strshon,  23  8. 
175.  11  Am.  Dec.  546.  D.  570,  122  N.  W.  «W,  21  Ann.  Gas. 

Note:  34  L.B.A.(N.S.)  356.  677  and  note. 

9.  Note:  34  L.R.A.(N.S.)  357.         '11.  Note:  21  Ann.  Gas.  879. 
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subsequent  agreement,  or  otibervise,  the  vitality  of  the  mortgagB  is 
therel^  sustained,  and  it  continneB  enforceable  by  foreclosure.'*  So. 
where  certain  notee  secured  by  a  mortgage  on  lands  are  barred  by 
tiie  statute  of  limitations,  and  thereafter  the  maker  of  the  notes  ac- 
knowledges, in  Writing,  that  they  are  just  claims  against  him,  and 
promises  to  pay  them,  it  has  been  held  that  the  acknowledgment  and 
promise  to  pay  the  notes  operate  as  a  revival  of  the  mortgage,  though 
there  are  no  words  to  that  effect  in  the  new  promise.^*  Similarly,  a 
promise  in  writing  by  a  mortgagor  to  pay  the  mortgage  debt  at  a 
certain  time,  provided  the  mortgagee  will  accept  in  full  discharge 
thereof  a  sum  which  is  leas  than  the  amount  really  due,  is  sufficient 
to  take  the  case  out  of  the  statute  of  limitations.^*  But  a  mortgage 
given  as  security  for  the  payment  of  a  note  is  not  relieved  of  the  bar 
of  the  statute  of  limitations  by  the  execution  by  the  maker  thereof 
of  a  second  note  for  a  different  amount,  though  there  is  a  provision 
therein  that  it  shall  be  held  good  on  or  of  the  same  mortgage  that 
was  given  for  the  secnriQr  of  the  former  note.** 

251.  Effect  as  against  Subsequeiit  Lienor  or  Grantee. — ^It  seems  to 
be  universally  accepted  that  a  new  promise,  part  payment,  or  acknowl- 
edgment of  the  debt  on  the  part  of  a  mort^igor,  before  a  conveyance 
by  him  of  the  property,  or  before  l^e  attaichment  of  a  lien,  will  have 
the  effect  of  tolling  the'  statute  of  limitations  not  only  as  against 
himself,  but  also  si^  against  his  ^antee,  or  other  person  holding  an 
interest  in  the  property  through  him,  with  notice  of  the  mortgage, 
,  whether  the  part  payment  or  new  promise  is  made  before  or  after 
the  debt  is  barred.*'  The  mortgagor,  after  forfeiture,  has  no  title 
at  law  and  none  in  equity,  but  to  redeem  upon  the  terms  of  paying 
the  debt  and  interest.  His  conveyance  to  a  purchaser  with  notice 
passes  nothing  but  an  equity  of  redemption,  and  the  latter  can,  no- 
more  than  tiie  mortgager,  asswt  that  equity  against  Uie  mortgagee, 

12.  London,  etc..  Bank  t.   Band-  673  et  seq. 

maim,  120  Csi.  220,  5Z  Pao.  583,  65  13.  Perkins  v.  Stenie,  28  Tex.  561,. 

A.  S.  B.  179   Hairis  v.  Milla,  28  XU.  76  Am.  Dec  72. 

44,   81   Am.    Dec.    259 ;    Sigourfley  14.  McKisson    v.    Davenport,  8S 

First  Nat.  Bank  v.  Woodman,  93  la.  Mich.  211,  47  N.  Tf.  100,  10  ItlLA. 

668,  62  N.  W.  28,  57  A.  S.  R.  287  ;  507. 

Sehmneker  v.  Sibert,  18  Kan.  104,  16.  NotQ:  &5  L.R.A.  676. 

26  Am.  Rep.  765;  Clark  v.  Qruit,  26  16.  Hughes  v.  Edwards,  0  Wheat. 

Okla.  398,  109  Pac.  234,  Ana.  Cas.  489,  6  U.  S.  (L.  ed.)  142;  Cook  v. 

lf)12B  505  and  note,  28  L.R.A.(N.S.)  Union  Trust  Co.,  106  Ky.  803,  51 

519;  Duty  v.  Graham,  12  Tex.  427,  8.  W.  600,  45  LJl-A.  212;  Hever  v. 

62  Am.  Dee.  534;  PierkinB  t.  Sterne,  Prayn,  7  Paige  (N.  Y.)  465,  34  Am. 

23  Tex.  561,  76  Am.  Dec.  72;  Hughes  Dec.  355;  Clark  v.  Grant.  26  Okla. 

V.  Thomas,  131  Wis.  315,  111  N.  W.  398,  109  Pac.  234,  Ann.  Cas.  1912B 

474,  U  Ann.  Ou.  673,  U  LJLA.  5^  and  note,  28  L.R.A.(N.S.)  539. 


(N.S.)  744  and  note. 
NoteB:,95  A.      R.  909;. 56  L.R.A. 


Note:  28  LJi.A.(N.S.}  160. 
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without  paying  Uie  debt  or  ^owiog  that  it  bfu  been  paid  or  released, 
or  that  ihete  are  circumstances  in  the  case  sufficient  to  warrant  the 
presumption  of  those  facts  or  one  of  them.^*  So^  a  revivor  will  renew 
the  mortgage  as  against  judgment  Uenon  whoee  liens  did  not  attach 
to  the  mortgage  property  until  after  revivor.^*  And  if  a  mortgage, 
an  action  on  which  is  apparendy  barred  by  the  statute  of  limitations, 
remains  uncanceled  of  record,  and  has  actually  been  revived  by  a 
new  promise,  the  lien  thereof,  in  the  absence  of  equities  to  the  con- 
trary, is  superior  to  subsequent  mortgages  on  the  same  property  to 
secure  antecedent  dd>t&.^*  With  respect  to  cases  in  which  a  new 
promise  or  part  payment  or  acknowledgment  is  made  after  convey- 
ance of  the  property  or  the  attachment  of  a  Hen,  it  would  seem  to 
follow  from  tiie  above  rulings  that  payment  or  acknowledgment 
under  such  circumstances  could  not  have  the  effect  of  tolling  the 
statute  of  liinitatioDs  as  against  the  grantee  or  incumbrancer,  espe- 
cially in  those  cases  where  not  only  the  conveyance  is  prior  to  the 
attempted  revival,  but  the  revival  is  after  the  barring  ot  the  d^** 
Thus,  the  lien  of  a  mortgage  barred  by  limitation  is  not  revived  by 
a  new  promise  of  the  mortgagor,  as  against  one  who  purchased  the 
property  under  execution  against  the  mortgagor  before  the  debt  was 
barred.^ 

^52.  ExtensioB  and  Revival  as  Affected  by  Statute. — The  provi- 
sion is  sometimes  made  by  statute  that  payments  made  on  a  mortgage 
prior  to  the  time  when  it  would  be  barred  by  the  statute  of  limitaldons 
shall  not  operate  to  extend  the  lien  of  the  mortgage  as  against  third 
parties  unless  tiie  mortgf^ee,  before  the  expiration  of  the  period  of 
limitations,  shall  indorse  a  memorandum  of  the  payment  on  the  record 
of  the  mortgage  *  And  under  a  statute  providing  that  a  lien  is  extin- 
guished by  the  lapse  of  time  within  which  an  action  can  be  brought 
upon  the  principal  obligation,  it  has  been  held  that  the  revivor  of 
a  barred  mortg^  note  by  a  payment  or  the  like  creates  the  debt 
anew,  but  does  not  revive  the  lien  of  the  mortgage."  However,  a 
sAatute  contoimiig  stipulations  that  a  mortgage  oan  be  renewed  or 

17.  Hngbes  t.  Edwards,  9  Wheat  IM,  26  Am.  Bep.  765;  Clark  v. 
489,  6  U.  S.  (L.  ed.)  142.  Oraat,  26  OOa.  398,  109  Pae.  234, 

18.  KewhaU  v.  Hatch,  134  Cal.  269,  Ann.  Cas.  1912B  505  and  note,  28 
66  Pac.  266,  55  L..R.A.  673;  Clark  t.  li.aA.(K.S.)  519;  Damon  t.  Leqne, 
Grant,  26  Okla.  398,  109  Pae.  234,  17  Wash.  574,  50  Pa«.  485,  61  A.  8. 
Ann.  Cas.  1912B  505,  28  L.R.A.(N.S.)  R.  927;  Oeorge  t.  Batler,  26  Wash. 
519.  456,  67  Pac.  263»  90  A.  8.  B.  766, 

19.  Sigonraev  First  Nat.  Bank  t.  57  L.R.A.  396. 

W(K>dman,  93  la.  668,  62  N.  W.  28,  Notes:  55  L.R.A.  677  at  sea;  28 

57  A.  S.  B.  287.  L.R.A.(N.8.)  70  et  seq. 

20.  MeCarty  v.  White,  21  Cal.  495,  1.  Note:  55  L.R.A.  677. 
82  Am.  Dee.  754;  Coobi.  v.  Prindle,  2.  NoU:  55  L.R.A.  686. 

tfr  la.  464.  68  N.  W.  781,  59  A.  3.     S.  Notes:  65  L.B.A.  689  et  seq.; 
B.  424}  S^mneker  v.  Sfbert,  18  Kan.  Ann.  Cas.  1912B  508. 
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extended  only  by  a  writing  executed  with  the  formalities  reqiiired 
of  grants  of  real  property  is  not  applicable  to  a  continuation  of  an 
original  liability  for  a  longer  term  before  the  statute  of  limitations 
had  barred  the  right  of  action  thereon.  In  auch  a  case  the  mortgage 
remains  as  security  for  the  payment  of  the  debt  during  the  term  as 
so  extended.*  And  it  has  been  held  that  a  mortgage  is  embraced 
by  a  statute  to  the  effect  that  whenever  any  payment  shall  be  made 
upon  any  existing  contract,  wheth«*  it  be  bill  of  exchange,  promia- 
aory  note,  bond,  or  other  evidence  of  indebtedness,  the  limitation 
shall  commence  from  the  time  it  is  made.  And  under  such  provisions 
the  running  of  the  statute  of  limitations  upon  a  mortgage  debt  will 
be  arrested  by  a  payment  by  the  mortgagor  before  the  action  is  barred, 
although  he  has  transferred  the  property  to  a  stranger.* 

253.  Absence  of  Mortgagor  as  Extending  Mortgage  Generally. — 
There  is  a  considerable  diversity  of  opinion  aa  to  whether  the  absence 
of  a  mortgagor  from  the  state  after  the  right  to  foreclose  has  accrued 
suspends  the  numing  of  the  statute  of  limitations  during  the  period 
of  his  absence,  where  he  retains  his  interest' in  the  mortgaged  prop« 
erty.  The  weight  of  authority  is  apparently  to  the  effect  that  tlje 
time  of  his  absence  after  the  accrual  of  the  cause  of  action  to  fore* 
close  is  not  to  be  computed  in  ascertaining  whether  the  action^haa 
been  brought  within  the  period  limited  for  the  bringing  of  such 
actions.  The  ground  on  which  this  rule  is  based  is  that  the  mortgage 
is  but  an  incident  to  the  debt  and  adheres  to  it.  The  absence  of  tlie 
mortgagor  from  the  state  suspends  the  running  of  limitations  as 
to  the  debt  and  consequently  should  suspend  it  as  to  an  action  for 
foreclosure  of  the  mortgage  security,  although  the  periods  within 
which  an  action  on  the  debt  and  an  action  on  the  mortgage  may 
be  brought  are  not  necessarily  the  same.*  An  action  to  foreclose,  under 
this  view,  is  generally  considered  as  an  action  in  personam  and  not 
in  rem,^  and  therefore  it  cornea  within  the  proviaion  of  the  statute 
of  limitations  suspending  the  running  of  the  statute  during  the  time 
the  person  against  whom  tlie  cause  of  action  has  accrued  is  absrat 
from  the  state.^  Some  courts,  however,  have  taken  the  position  that 
while  the  mortgage  is  but  an  incident,  to  the  debt,  yet  the  action  to 
foreclose  the  mortgage  is  an  action  in  rem,  and  that  as  the  preeeDoe 

4.  Danids  t.   Johnson,   129   Cal.  685  et  seq. ;  8  Ann.  Cas.  1173. 
415,  61  Pac.  1107,  79  A.  8.  R.  123.      7.  Colonial,    eto.,    Mortg.    Co.  v. 

6.  Kaiser  v.  Idleman,  57  Ore.  224,  Northwest  Thresher  Co.,  14  N.  D.  147, 
108  Pac.  193,  28  L.R.A.{N.S.)  169.    103  N.  W.  915,  116  A.  S.  R  642,  8 

6.  Jenks  t.  Shaw,  99  la.  604,  68  Ann.  Caa.  U60  and  note,  70  hJSUL 
N.  W.  900,  61  A.  8.  R.  256;  George  814. 

V.  Butler,  26  Wash.  466,  67  Pac  263,  8.  Colonial,  etc,  Mortg.  Co.  v. 
90  A.  S.  R.  756,  57  L.R.A.  396;  Northwest  Threshing  Co.,  14  N.  Di 
Perkins  v.  Bailey,  38  Wash.  46,  80  147,  103  N.  W.  915, 116  A.  S.  B.  M% 
Pae.  177,  107  A.  S.  R.  831.  8  Ann.  Cas.  1160,  70  LJL.A.  814. 

Notfls:  60  A.  S.  R.  205  ;  55  LJIjL. 
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of  the  mortgagor  In  the  state  ia  not  neeei^ary  to  the  action,  his  absence 
has  no  effect  to  suspend  Uie  running  of  the  statute.  And  in  some 
jurisdictions  wherein  it  was  formerly  held  that  the  period  of  the 
mortgagor's  absence  was  not  to  be  computed  it  has  been  jHwvided  by 
statute  that  all  actions  to  foreclose  a  mortgage  should  be  commenced 
within  a  specified  time,  and  that  such  period  shall  not  be  enlarged 
or  extended  by  reason  of  any  nonresidence.  Under  such  statute  it 
has  been  held  that  the  period  of  nonresidence  of  the  mortgagor  can- 
not be  deducted.* 

254.  Absence  of  Hortgagor  as  Extending  Hortgige  as  against 
Grantee. — ^Where  the  mortgagor  is  absent  from  the  state  after  he  has 
parted  with  his  interest  in  the  mortgaj;ed  premises,  there  is  a  similar 
division  of  authority  as  to  whether  the  period  of  his  absence  is  to 
be  computed  as  a  part  of  the  time  within  which  the  action  for  fore- 
closure must  be  brought.  On  the  one  hand,  it  has  been  held  tiiat 
the  period  of  limitation  is  suspended  in  such  a  case  by  the  absence 
of  the  mortgagor  from  the  state.*®  But  the  more  generally  accepted 
view  would  seeni  to  be  that  the  mort^gor's  absence  from  the  state 
does  not  safipend  the  running  of  the  sttftute  in  favor  of  his  resident 
grantee.*^  The  equitable  doctrine  that  mortgaged  land  is  the  pri- 
mary fund  for  the  payment  of  the  mortgage  debt  cannot  be  so  extended 
as  to  prevent  a  purchaser  of  the  land  subject  to  the  mortgage  from 
setting  up  the  stanite  of  limitations  as  a  bar  to  an  action  of  foreclosure 
even  though  the  mortgage  debt  is  neither  discharged  nor  barred  as 
against  the  debtor.**  And  a  tax  purchaser  of  mortgaged  real  estate, 
in  whom  the  title  has  been  qxiicted  against  the  mortgagor  in  a  pro- 
ceeding to  which  the  mortgagee  was  not  a  party,  may  set  up  the 
f  tatute  of  limitations  if  the  requisite  time  has  run  since  the  mortgagee 
had  notice  of  his  claim,  although  the  action  against  the  mortgagor 
is  not  barred,  because  of  his  absence  from  the  state.** 

25!$.  Act  of  Grantee  as  Reviving  or  Keeping  AUve  Mortgage  Debt. — 
The  authorities  are  in  conflict  as  to  whether  an  acknowledgment  ot 
part  payment  of  the  mortgage  debt  by  a  grantee  of  mortgaged  prem- 
ises who  has  assumed  and  agreed  to  pay  the  debt  interrupts  the  run- 

9.  Kote:  S  Aim.  Gas.  1173,  1174.     George  v.  Butler,  26  Waah.  456,  66 

10.  Jenb  T.  Shaw,  99  la.  604,  68  Pac.  391,  90  A.  S.  B.  756,  57  L.H.A. 
N.  W.  900,  61  A  8.  B.  256.  396;  Denny  v.  Palmer,  26  Waah. 

Notee:  26  L.R.A.(N.8.)  901  «t  seq.;  469,  67  Pae.  268,  90  A.  S.  B.  766.  . 
8  Ann.  Gas.  1174.  Notes:  60  A  S.  B.  206  ;  66  LJLA. 

11.  Colonial,  eta,  Hortg.   Go.  v.  685  «t  seq. 

KorOiwest  Tfaraher  Co.,  14  N.  D.  147,  IS,  Gdonial,  ete.,  ICortg.  Go.  t. 
im  H.  W.  915,  U6  A.  S.  B.  642,  8  Northweet  Thredur  Go,  14  N.  D. 
Ann.  Cas.  U60  and  note,  70  L.RA.  147,  103  N.  W.  916,  116  A  S.  B. 
814;  Paine  v.  Dodd^  14  N.  D.  189, 103  642,  8  Ann.  Gas.  1160,  70  L.B.A.  814. 
N.  W.  931, 116  A.  8.  B.  674;  Boneof-  18.  Boaeofaki  r.  Jaeobeen,  36  Utah 
Od  T.  Jaeobsen,  36  Utah  165, 104  Pae.  165,  104  Pae.  117,  26  L.B.A.(K.8.) 
U7,  26  LJtA.(N.S.)  898  and  note;  898. 
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ning  of  the  statute  of  limitations  aa  against  the  liability  of  the  mort- 
gagor. That  such  acts  of  the  grantee  do  so  operate  is.  asserted  io 
several  jurisdictions.**  In  other  jurisdictions  no  act  of  a  grantee  who 
has  assumed  a  mortgage  on  the  property  will  have  the  effect  of  tolling 
the  statute  of  limitations  as  to  the  mortgagor.**  Certainly.,  the  acts 
of  a  grantee  who  takes  subject  to  a  mortgage  but  does  not  assume  iu 
payment  do  not  interrupt  the  running  of  limitations  as  to  the  mort- 
gagor.'* However,  it  appears  to  be  well  established  by  authority 
tiiat  the  grantee  of  a  mortgagor  who  takes  subject  to  the  mortgage  may 
revive  or  keep  alive  the  debt  secured  by  the  mortgage  so  as  to  render 
the  mortgage  enforceable  against  him,  although,  as  a  general  prop- 
osition he  cannot  revive  the  debt  bo  as  to  make  it  a  personal  obli^ition 
against  the  mortgagor.*'  This  logically  follows  when  it  is  once 
assured  that  he  may  plead  the  statute  in  bar  of  an  action  to  foreclose 
to  which  he  alone  is  tJie  only  necessary  party.*^  The  act  of  a  gnuitee 
in  interrupting  the  running  of  the  statute  is  equally  binding  on  a 
purchaser  from  him.'* 

256.  Effect  of  Act  of  Obligor  Other  than  Mortgagor. — ^The  pre- 
vailing rule  would  seem  to  be  that  where  (he  debt  is  owing  by  one 
person,  a^d  is  secured  by  the  mortgage  upon  the  property  of  iX\e 
debtor  and  another,  or  is  secured  by  a  mortgage  upon  the  property 
of  the  other  person,  the  renewal  of  the  debt  by  the  principal  debtor, 
though  unknown  to  the  mortgagor,  will  extend  the  lien  oi  the  mort- 
gage; the  reason  is  similar  to  that  of  the  origin^  rule  as  between 
mortgagor  and  mortgagee,  viz.,  that  the  mortgage  is  tiie  incident  of 
the  debt,  and,  so  long  as  the  latter  is  k^t  alive  and  free  from  the  bar 
of  the  statute  by  an  act  of  the  debtor  renewing  it,  so  long  will  the 
lien  of  the  security  be  eirtended.^''  Thus  if  a  hu^and  and  wife 
execute  a  mortgage  on  their  homestead  to  secure  the  payment  of  a 
note  made  by  him  only,  it  has  been  held  that  his  payment  of  interest 
from  time  to  time,  though  without  her  knowledge,  prevents  the  run- 
ning of  the  statute  of  limitations,  and  the  mortgage  may  be  fore- 
.dosed  thou^  action  would  be  barred  but  for  the  payments.*  And 
where  a  mortgage  on  a  homestead,  the  title  to  which  is  in  the  wife,  is 
executed  by  both  husband  and  wife,  to  secure  the  payment  of  a  note 

14.  Cnoalla  v.  Hemandex,  103  U.  1107,  70  A.  S.  B.  123;  Senninger  t. 

S.  106,  26  U.  S.  (U  ed.)  332.  Rowley,  138  la.  617,  116  N.  W.  696, 

Note:  Ann.  Caa.  19140  1111.  18  L.B.A.(N.S.)  223;  Fitzgerald  v. 

16.  FiUgerald  v.  Flanagan,  155  la.  Flanagan,  155  la.  217, 135  N.  W.  7Sk 

217,  135  N.  W.  738,  Ann.  Caa.  1914C  Ann.  Cas.  1914C  1104  and  note. 

1104  and  note;  Cottrell  v.  Shepherd,  18.  Fitzgerald  v.  Flanagan,  156  la. 

80  Wis.  649,  57  N.  W.  983,  39  A.  S.  217,  135  N.  W.  738,  Ann.  Gas.  1914C 

919.  1104. 

16.  Note:  Ann.  Cas.  1914C  1113.  19.  Note:  Ann.  Caa.  1914C'llia 

17.  CueoUa  v.  Hemandez,  103  U.  20.  Note:  55  L.B.A.  685. 

8. 105,  26  U.  6.  (L.  ed.)  322;  Daniels  1.  Skinner  v.  Moore,  64  Kan.  360. 

T.  Johnson,  129  Cal.  415,  61  Pae.  67  Pao.  327,  »1  A.  S.  a  244. 
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made  by  both,  the  statute  wUl  not  bar  a  foreclosure  of  tbe  mortgage 
30  long  as  an  action  to  recover  the  debt  may  be  maintained  against 
either  one  although  the  action  against  the  other  is  barred.'  I^orther- 
more,  the  payment  by  the  principal  debtor,  after  the  death  of  his 
wife,  of  interest  on  a  note  executed  by  him  alone,  though  secured  by 
a  mortgage  on  her  separate  property  executed  by  her,  keeps  alive  the 
lien  upon  the  property  for  the  security  of  the  debt However,  a  note 
executed  by  the  husband  and  wife,  and  secured  mortgage  on  the 
wife's  separate  estate,  is  barred  by  the  statute  of  limitations  as  to  the 
wife,  as  is  the  mortgage  given  to  secure  it,  although  the  debt,  as 
against  the  husband,  may  have  been  kept  alive  by  proceedings  in 
bankruptcy.* 

Restoration  and  Reinstatement 

257.  In  General.—Their«  can  be  no  doubt  of  the  authority  of  a 
court  of  equity,  in  ft  proper  case,  to  reinstate  a  satistied  mortgage 
upon  real  estate,  when  it  appears  to  have  been  given  under  mistake 
or  inadvwtenoe,  or  {ffocured  by  fraud.*  Indeed  it  is  a  common  thing 
for  courts  of  equity  to  relieve  parties  who  have  by  mistake  discharged 
mortgages  upon  record,  and  to  fully  protect  them  from  the  conse- 
quence of  tiieir  acts  when  such  relief  will  not  result  prejudicially  to 
third  or  innocent  persons.*  One  of  tbe  most  conim(«i  mistakes  con- 
neot«d  with  releases  of  mortgage  is  where  the  mortgage  is  renewed  and 
the  prior  lien  released  in  ignorance  of  intervening  rights.  Ignorance 
in  such  a  case  is  regarded  in  equity  as  equivalent  to  a  mistake,  and 
relief  will  be  granted  where  there  is  no  other  element  of  estoppel,  and 
where  the  party  seeking  the  relief  has  not  delayed  action.'  Mistake  of 
law  in  regard  to  a  party's  rights,  or  as  to  the  effect  of  an  instrument,  are 
made  at  the  peril  of  the  party  acting  thereon.  The  exceptions  to  this 
are  cases  where  the  consideration  was  inadequate  and  the  party  has 
been  overreached  by  actual  or  implied  fraud,  or  where  the  adverse 
party  has  abused  tl^  confidence  reposed  in  him  by  the  party  making 
the  release.^   One  whose  money  is  loaned  by  an  agent  on  a  deed  of 

8.  PaR7  T.  Horacfe,  63  Kan.  88,  64  mert  r.  Tbompsoo,  49  Minn.  386,  52 

Pae.  990,  88  A.  S.  R.  225.  N.  W.  31,  32  A,  S.  R.  566;  Errett  v. 

Note:  95  A.  S.  R.  670.  Wheeler,  109  Minn.  157,  123  N.  W. 

3.  Cross  V.  Allen,  141  TJ.  B.  528,  12  414,  26  UR.A.(N.S.)  816  and  note; 
«S.  Ct.  67,  35  U.  S.  (L.  ed.)  813.  BaoU  v.  Vreelaod,  15  N.  J.  &q.  163.- 

4.  Note}  55  L.R.A.  684.  63  Am.  Dec.  269;  Kern  v.  A.  P. 
6.  Errett   v.   Wheeler,  109   Minn.  Hotaling  Co.,  27  Ore.  205,  40  Pac 

157,  123  N.  W.  414,  26  L.R.A.(N.S.)  168,  50  A.  S.  R.  710. 

816  and  note;  Banta  v.  Vreeland,  15  Notes:  5  A.  S.  B.  703  ;  65  A.  8.  B. 

N.  J.  Eq.  103,  82  Am.  Dec.  269.  519;  58  L.R.A.  788  et  seq.;  28  LJLA. 

Notes:  5  A.  S.  R.  703;  28  L.R.A.  (N.S.)  825,  904. 

<K.S.)  ft04.  7.  See  infra,  par.  262,  261 

t.  Braee         Bonney,    12    Gray  8.  See  infia,  par.  266. 
(Maaa.)  107,  71  Am.  Dee.  799;  Em- 
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trust  which  is  invalid  because  not  signed  by  the  grantor's  wife,  and 
the  proceeds  of  which  are  in  large  part  received  by  the  agent  in  dis- 
charge of  a  valid  deed  of  trust  which  he  held  for  purchase  money^ 
may,  by  reason  of  the  agent's  adverse  personal  interest  in  the  matter, 
which  was  not  known  to  the  lender  but  was  known  to  the  borrower, 
have  the  valid  deed  of  trust  restored  and  be  subrogftted  to  ite  securi^.* 
258.  Vidiitentional  Release;  Release  of  Wrong  Mortgage. — Relief 
in  equity  will  be  granted  where  the  release  is  unintentional,  as  a  mis- 
take in  taking  a  release  of  a  mortgage  instead  of  an  aasignm^t,  and 
allowing  it  to  be  recorded ;  or  in  giving  a  release  without  understand- 
ing its  full  effect,  where  the  party  intended  only  to  advance  a  junior 
mortgage,  but  not  to  yield  the  lien  to  any  other  party ;  or  a  release  by 
means  of  a  quitclaim  to  correct  an  alleged  error  in  the  description^ 
where  the  ri^ts  of  innocent  third  parties  have  not  accrued.  But  if  a 
bona  fide  purchaser  has  acquired  rights  without  notice,  relying  <^ 
the  record,  or  the  mortgagee  has  delayed  asking  for  felief  for  many 
years,  and  the  consideration  of  the  mortgage  is  inequitable,  relief 
will  be  denied  to  the  mortgagee.**  Furthermore,  it  has  been  hdd  that 
a  court  of  equity  will  assume  that  the  intention  was  not  to  release  if 
that  would  prejudice  the  mortgagee.**  So,  where  a  purchaser  of  land 
that  was  occupied  as  a  homestead  assumed  the  payment  of  a  debt 
secured  by  a  deed  of  trust  on  the  property  as  a  part  of  the  purchase 
money,  and  paid  thk  same  taking  a  release  instead  of  an  asngnment 
of  the  trust  deed,  and,  after  setting  off  the  homestead,  an  execution 
creditor  sold  the  balance,  it  was  held  that  in  equity  the  lien  of  the 
trust  deed  was  not  extinguished  in  favor  of  the  judgment  creditor.'* 
And  where  a  person,  having  sold  real  estate  to  another,  executed  a 
conveyance  thereof,  taking  l»ck  a  mortgage  for  the  price,  and,  at  the 
request  of  the  grantee,  on  the  statement  that  title  had  not  been  trans- 
ferred by  the  prior  deed,  afterwards  executed  a  quitclaim  and  release^ 
without  consideration,  thereby  in  legal  effect,  but  contrary  to  hiS" 
intention,  discha^ng  his  mortgage,  he  is  entitled  to  relief  limitinft 
the  operation  of  ^e  latter  deed  to  the  conveyance  of  the  premises.** 
But  delay  in  asking  relief  may  constitute  a  bar.  Thus  it  has  been 
held  that  a  release  will  not  be  set  aside  after  the  lapse  of  several  years 
as  against  a  purchaser  in  good  faith  wh«re  the  mortgage  was  a  renewal, 
the  consideration  of  which  was  semiannual  computations  of  com- 
pound interest**  It  is  generally  held  that  a  mistake  in  releasing  a 
mortgage  that  has  not  been  paid,  where  the  release  was  intended  to 
apply  to  a  different  mortgage  or  tract,  will  be  rectified  in  equity  if 
the  ri^tB  of  innocent  third  persons  have  not  attached.** 

«.  Dorrah  v.  Hill,  73  Hisa.  787,  19  12.  Note:  58  UB.A.  788. 

So.  961,  32  L.R.A.  631.  13.  Benson  v.  Haikoe,  37  Mian. 

10.  Note:  58  L.R.A.  788.  30,  33  N.  W.  38,  5  A.  S.  R.  816. 

11,  Bruce   v.    Boimey,    12   Gr»y  14.  Note:  58  LJtA..  790. 


(Mass.)  107,  71  Am.  Dec.  739. 


16.  Notw:    68    Lii-A.    791;  M 


470 


Digitized  by 


Google 


19      C.  L 


ICOBTOAGES 


259.  ReiMM  vithmU  Antbority.— It  is  geneirally  held  (hat  releases 

recorded  without  authority  by  mistake,  as  releases  left  in  escrow,  or 
releases  by  mortgagees  after  ao  assignmeDt  of  the  mortgage  aote,  will 
be  set  aside  or  ignored,  where  the  rights  of  innocent  third  parties 
have  not  intervened.  In  some  states  provision  is  made  by  statute  for 
recording  assignments  of  mortgages  in  order  to  give  notice,  but  in 
the  absence  of  statute  it  seems  that  the  assignee  of  a  negotiable  note 
secured  by  a  mortgage  lien  is  not  affected  by  a  release  entered  by  the 
mortgagee  by  mistake.  A  third  party  procuring  a  release  to  be  made 
by  a  mortgagee  after  the  mortgage  had  been  assigned  has  been  held 
chargeable  with  notice  of  the  rights  of  the  assignee.'*  Between  a 
mortgagee,  whose  mortgage  has  been  discharged  of  record,  solely 
throu^  the  unauthorized  act  of  another  party,  and  a  purchaser  who 
buys  the  title  in  the  belief,  induced  by  such  cancellation,  that  the 
mortgage  is  satisfied  and  discharged,  the  equities  are  balanced,  and 
the  rights,  in  the  order  of  time,  must  prevail.  The  lien  of  the  morlr 
gage  must  remain,  despite  the  apparent  discharge.''  But  this  is 
apart  from  any  default  attributable  to  the  holder  of  the  lien.  If 
through  his  n^ligence  record  is  permitted  to  give  notice  to  the 
world  that  his  claim  is  satisOed,  he  cannot,  in  the  face  of  his  own 
carelessnoBB,  have  his  mortgage  enforced  against  a  bona  fide  pur- 
chaser, taking  his  title  on  the  faith  that  the  registry  is  dischargeid.^* 
The  erasure  and  cancellation  of  a  Mortgage  on  record,  made  by  a 
recorder  without  the  knowledge  or  consent  of  the  mortgagee,  will  not 
bind  the  latter,  and  he  may  enforce  his  rights  against  the  property 
mortgaged,  even  aftw  it  has  passed  into  the  hands  of  an  innocent 
vendee  in  good  faith.'*  Where  the  dischai^e  of  a  recorded  mortgage 
securing  moneys  belonging  to  infants  was  given  by  their  guardian 
and  put  upon  racord,  it  was  held  that  as  the  mortgage  was  discharged 
by  a  peison  other  than  the  mortgagee,  a  subsequent  lender  on  a 
mortgage  of  the  same  property  was  bound  to  inquire  by  what  authority 
llie  guardian  had  assumed  to  discharge  it;  and  that  if  the  guardian 
bad  not  complied  with  the  oonditions  imposed  by  the  surrogate's 
court  in  the  order  authorizing  a  discharge,  and  the  subsequent  lender 
conld  by  ordinary  diligence  have  learned  the  default^  the  infants^ 
daim  had  priority  over  the  later  mortgage."* 

L.B.A.(N.8.)  617;  28  IULA.(K.S.)  Lou  Wn,  42  N.  J.  Eq.  403,  8  AtL 
826.  310,  59  Am.  Rep.  49;  Charleston  v. 

18.  Note:  88  LJLA.  792  et  seq.  Ryan,  22  B.  G.  339,  53  Am.  Rep.  713. 
Bee  snpza,  par.  118  et  seq.,  and  infra,  19.  De  Bt  Bomes  v.  BUme,  20  Ia. 
psr.  279.  Ann.  424,  90  Am.  Dee.  416. 

17.  Heydfl*  v.  Excelsior  Building  Notes:  27  Am.  Dec  586;  68  UB.A. 
Loan  Abb%  12  N.  J.  Eq.  403,  8  AU.  792. 

310,  59  Am  Bep.  40;  Swarthoat  v.  80.  Swarttioat  v.  Cnrtii,  6  N.  T. 
Cnrtis,  6  N.  f.  Ml.  66  Am.  Dee.  345.  301,  55  Am.  Dee.  346. 

18.  Jbtf^m  V.  Ezcebior  Bnilding 
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260.  Mistake  as  to  Amount'  and  ConsiAeratiwi. — A  mistake  in 
releasing  a  mortgage  where  the  debt  is  not  all  paid  will  generally ' 

afford  ground  for  equitable  relief  if  rights  of  innocent  third  parties 
have  not  intervened.^  Thus,  where  a  mortgagee,  an  aged  man  and 
very  ignorant  of  business,  canceled  a  mortgage  under  the'  mistaken 
belief  that  it  had  been  paid,  it  was  held  that  the  cancellation  would 
be  .^et  aside  as  against  a  party  purchasing  the  property  subjeet  to  the 
mortgage.*  And  it  has  been  declared  that  the  mortgage  lien  could 
be  enforced  for  the  balance  unpaid  where  it  was  supposed  that  a  morlr 
gage  debt  was  paid  in  full  and  the  mortgage  was  satisfied  of  record, 
but  a  mistake  was  made  in  calculating  the  amount.  But  on  a  bill 
brought  to  set  aside  the  discharge  of  a  mortgage  and  to  foreclose  the 
same,  relief  was  denied,  where  a  mortgage  was  discharged  on  receipt 
of  less  than  the  amount  due,  owing  to  a  mere  error  in  calculation 
originating  in  the  adoption  of  an  erroneous  rule  for  computing 
interest.' 

261.  Ignorance  of  Defective  Title. — It  is  generally  held  that  acquire 
ing  title  and  causing  the  lien  of  a  mortgage  to  be  extinguished  and 
canceled  by  merger  or  payment,  in  ignorance  of  defects  in  the  title, 
will  afford  ground  of  equitable  relief  for  cancellation  of  the  release, 
or  for  subrogation  to  the  lien  of  the  mortgage  released,  where  the 
rights  of  bona  fide  purchasers  are  not  affected.^  Thus,  it  is  ordinarily 
held  that  a  first  mortgagee  u  entitled  to  priority  in  equity,  where  he 
accepts  a  deed  of  the  mortgaged  premises  under  the  mistaken  belief 
that  there  are  no  other  incumbrances,  and  releases  his  mortgage,  when 
in  fact  there  is  an  intervening  mortgage  or  lien.*  It  has,  however, 
been  held  that  if  land  be  conveyed  in  satisfaction  of  a  mortgage  and 
the  title  subsequently  prove  defective,  the  defect  may  be  ttie  subject 
of  a  new  demand,  but  will  not  operate  to  revive  the  original  contract 
without  the  consent  of  the  mortgagor,  nor  with  his  consent  ta.tha 
prejudice  of  an  intermediate  mortgages.' 

262.  Ignorance  of  Intervening  Judgments  and  Attachments. — The 
release  of  a  mortgage  in  ignorance  of  an  intervening  judgment  or 
suit  is  generally  held  in  equity  to  be  a  mistake,  and  the  lien  of  the 
mortgage  will  be  restored  where  it  is  shown  that  the  complainant  was 
not  guilty  of  negligence.'   So  chancery  considers  a  lien  still  in  exist- 

1.  Banta  v.  Vreetand,  15  N.  J.  Eq.  6.  Laseelle  v.  Bai>netb,  1  Blaekf. 
103,  82  Am.  Dee.  269.  (Ind.)  150,  12  Am.  Dec.  217. 

Note:  58  L.B.A.  804  et  seq.  7.  Southern    Cotton    CHI    Co.  v. 

2.  Banta  v.  Vi«elaad,  15  N.  J.  Eq.  Napoleon  Hill  Cotton  Co,,  Ark. 


4.  Notes:  58  Ii.R.A.  801  et  seq.;  26  Holmes.  43  Colo.  164,  95  Pac.  314, 
L.B.A.(K.S.)   816.    And  aee  infra,  16    L.B.A.(N.S.)    470    and  note; 


103,  82  Am.  Dec.  269. 
3.  Note:  58  L.R.A.  805. 


555,  158  S.  W.  1082,  46  L.R.A.(N.S.) 
1049  and  note;  Capitol  Nat:  Bank  t. 


par.  272. 
6.  See  infra,  par.  282,  283. 


Young  V.  Shoaer,  78  I«..AS6,.S5  Nv 
W.  629,  5  A.  8.  R.  701  and  ftote; 
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®>ice„        ^and  will  set  aride  a  discharge  of  a  niort^tge^  <Hr  ^uat  1 

^uit^:x  between  the  parties,  in  a  case  where  the  mortgagee  of  certf 

lartd^  dn  consideration  of  a  deed  of  part  of  them  stated  to  be  un< 
^xnL:>^'^^i«:ed,  cancels  a  mortgage,  and  it  subsequently  transpires  tl 
^ttadriM- argents  of  whidi  he  had  no  notice  had  been  levied  on  the  la 
*^b8»«:3l_-«jent  to  the  giving  of  the  original  mortgage.'  And,  when 
5^ort.^^^a.gee  holding  a  junior  mortgage  released  his  mortgage 
J^^^OK:~sa,:xice  of  a  sul^equent  attachment,  and  took  a  new  mortgage  : 
*^  J=^*=a.  jTJie  debt,  it  was  held  that  equity  would,  as  against  the  attat 
■^^•C*.**:-^      restore  Uie  lien  of  the  mortgage.* 

Ignorance  of  Intervening  Mortgagee  or  ]lee4fl  Generally, 
lgia.«:>»-«»..iice  of  an  intervening  mortgage  or  deed  of  the  premises 
usucrJH^^  sufficient  ground  in  equity  to  have  a  release  of  a  prior  mc 
^a^^  F^m^mt  aside,  where  the  intention  is  simply  to  extend  the  time  but  i 
to  iT'^l^^^se  {jie  li^Q    jn  guch  oases  ignorcunce  is  held  to  be  the  same 

So,  where  a  subsequent  mortgagee  of  land,  ignorant  o: 
1"^*^^  «:3eed,  made  subject  to  a  senior  and  bona  fide  mortgage,  relyi 
^fx*'*^  'ft::iis  mor^i^e,  pays  the  sum  due  on  the  senior  mortgage  for  '. 
^^'^  ^nefit,  and  allows  it  to  be  discharged  and  its  registration  a 

5^'^*^  -»  "the  cancellation  and  discharge  may  be  annulled,  and  he  ra 
**•  ^^^^^■^ogated  to  the  rights  of  the  senior  mortgagee.*'  A  prior  mc 
^^^^^^  in  good  faith  and  without  culpable  n^gence,  has  releai 

-"-i^^ai  of  his  first  mortgage,  and  has  taken  a  second  mortgage 
eecuar^^     his  debt,  in  ignorance  of  an  intermediate  mortgage -on  i 
;^=>remises,  may  have  the  lien  of  his  prior  mortgage  restored 
^^^^'^^iS^^  provided  it  can  be  done  without  working  hardship  or  injust 
^3cent  parties."  And  it  has  been  held  that  a  discharge  will 
•^e  and  the  mortgage  reinstated,  and  the  party  advancing  1 
subrogated  to  the  lien,  where  a  mortgagee  loaned  money 
lish  prior  incumbrances,  and  they  were  discharged,  and  it  i 
_  vrds  discovered  that  there  was  an  intervening  mortgage.'*  I 

^  f-^^^"*^^  "the  htJder  and  owner  of  a  mortgage  upon  real  estate,  who,  w: 
It**  -m-Z^^^ ^dge  of  an  outstanding  adverse  title,  voluntarily,  and  with( 
f**"^*"^^      <»r  mistake  of  fact,  or  to  protect  any  rights  jeopardized  by  i 

m 

T.  AnltnuD,  56  Minn.  454,  67  7fi6  et  seq.;  16  L.BJL.(N.S.)  470 
1053,  46  A.  S.  R.  48a  aeq.;    26    L.R.A.(N.S.)  817; 

s:  58  L.R.A.  794  et  aeq.;  6  L3A.(K.S.)  82SL 
CN.S.)  845  et  seq.;  26  L.R.A.     And  a«e  infra,  pu.  271,  272. 
816.  U.  Note:  28  L.B.A.(N.S.)  825. 

^-'^fc.^S-aifra,  par.  271,  272.  18.  Woooler  v.  Givender,  64  A 

A~    Sl^te:  6  A.  6.  B.  704.  163.  15  S.  W.  192,  26  A.  S.  B.  31 

^  S^~^3t«:  fi8  I*K  A.  796:  28  L.B.A.     Note:  58  UB.A.  797. 
\StA   Zi.  And  ue  supra,  par.     And  see  aapra,  par.  234  et  aeq. 

Vf^1_»J~_  leq.  M.  Emmert  t.  Thompsoi^49  Mi 

^sT--.  ;^oo8t«r  V.  Cavender,  54  Ark.  386.  52  N.  W.  31,  32  A.  B.  B.  6 
a  W.  192,  26  A.  S.  R.  3L      Ai^  aee  infra,  par.  272. 
P^t^B:  93  Am.  Dee.  799  ;  58  URA. 
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mortgage,  satisfies  the  same  of  record,  he  cannot  have  a  reinstate- 
ment of  the  mortgage  lien.'^  Furthermore,  in  the  absence  of  any 
evidence  that  a  receipt  or  release  of  a  prior  mortgage  was  not  to 
operate  according  to  its  express  terms,  but  was  executed  for  a  purpose 
other  than  to  show  the  satisfaction  of  the  mortgage  debt  and  release 
of  the  mortgage  lien,  it  has  been  held  that  a  party  executing  a  release 
of  a  prior  mortgage  loses  his  lien  as  against  an  intervening  mortgage.*" 
264.  Revival  as  against  Junior  Lien  of  Mortgage  Discharged  by 
Purchaser  of  Mortgaged  Property. — ^Many  cases  deny  the  right  of  the 
purchaser  of  an  equity  of  redemption  to  obtain  the  revival  of  a  mort- 
gage which  has  been  satisfied  of  record,  and  to  be  subrogated  thereto 
as  against  a  junior  lien,  where,  as  part  of  the  purchase  price,  he 
assumed  and  paid  the  mortgage,  even  though  he  may  have  had  no 
actual  knowledge  of  the  junior  lien  at  the  time  he  paid  the  mortgage.** 
But  an  equally  respectable  array  of  authorities  take  the  opposite 
position,  and  grant  such  relief  even  though  the  purchaser  had  con- 
structive notice  from  the  record  of  the  junior  lien,  assuming  that  no 
rights  have  been  acquired  in  reliance  upon  the  discharge.  Thu?. 
some  decisions  hold  that  a  purchaser  of  the  equity  of  redemption, 
who  takes  the  mortgage  and  has  it  discharged  of  record,  may  have 
the  same  revived  and  be  subrogated  thereto  as  against  a  junior  lien, 
even  if  he  has  assumed  and  agreed  to  pay  the  mortgage.*'  There  is 
greater  unanimity  to  the  effect  that  the  purchaser  may  be  subrogated 
if  he  merely  took  subject  to  the  mortgage  without  assuming  it,  and 
had  no  actual  knowledge  of  the  junior  lien  at  the  time  he  paid  the 
mortgage.^*  £o,  where  the  owner  of  premises  conveyed  to  him  sub- 
ject to  a  mortgage,  in  ignorance  of  the  lien  thereon  of  a  judgment 
against  a  former  owner,  subsequent  to  the  mortgage,  takes  up  the 
mortgage  and  causes  the  same  to  be  satisfied  of  record,  he  is  entitled 
in  equity  to  have  the  same  reinstated  as  a  lien  prior  and  paramount 
to  the  lien  of  the  judgment.'*  However,  it  has  been  held  that  subro- 
^tion  will  be  denied  to  one  who  purchases  subject  to  a  mortgage 
which  is  released  of  record,  relying  upon  an  abstract  title  which  failed 
to  disclose  two  duly  docketed  junior  judgment  liens,  as  he'is  chargo- 

11.  Errett  T.  Wheder,  109  Minn.  B.  108,  16  L.R.A.(N.S.)   470  and 

157,  123  N.  W.  414,  26  L.B.A.(N.8.)  note. 

816.  18.  Strong   v.   Conveise,  8  Allen 

16.  Note:  68  L.R.A.  800.  (Mass.)  557,  86  Am.  Dee.  732  and 

16.  Kaha  v.  MoConncU,  37  OUa.  note;  Barnes  t.  Mott,  64  N.  T.  397, 
219,  131  Pac.  682,  47  L.R.A.(N.S.)  21  Am.  Rep.  625;  Everson  t.  Mc- 
U89  and  note.  Mullen,  U3  N.  Y.  293,  21  N.  E.  52, 

Note:  16  L.R.A.(N.S.)  470.  10  A.  S.  R.  445,  4  L.R.A.  U8. 

And  see  generally,  Sdbrogation.  Note:  16  L.R.A.(N.S.)  471  et  saq. 

17.  Capitol  Nat.  Bank  v.  Holmes,  19.  Barnes  v.  Mott,  64  N.  T.  397, 
43  Colo.  154,  95  Pae.  314,  127  A.  S.  21  Am.  Bep.  626. 
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able  with  lachm  in  failing  to  examine  the  court  records  whioh  would 
have  disclosed  such  liena.** 

265.  Mistake  of  Lav. — ^It  is  generally  held  that  a  release  of  a 
mortgage  lien  will  not  be  set  aside  where  the  release  is  absolute  and 
made  under  a  mistake  of  law,  and  not  of  fact.  Where  relief  is  granted 
the  TnirtaVfl  of  law  is  usually  connected  with  mistake  of  fact,  fraud, 
or  want  of  conmderation.^  Thus  it  lias  been  held  that  where  a  party 
purchases  land  subject  to  two  mortgages,  and '  after  paying  them 
cancels  them  on  the  record,  and  in  consequence  the  land  is  sold 
under  the  lien  of  a  judgment  subsequent  to  the  mortgages  but  prior 
to  the  deed,  of  which  he  was  ignorant,  he  will  not  be  relieved  in 
equity  on  the  ground  that  he  was  ignorant  of  the  legal  e£Fect  of  the 
cancellation.*  And  where  a  person  paid  a  mortgage  under  a  mistaken 
supposition  that  he  was  the  owner  of  the  property,  or  that,  as  executor 
of  his  deceased  wife,  he  was  bound  to  pay  it,  she  having  executed  the 
mortgage  in  her  lifetime,  his  mistake  is  nothing  but  a  misapprehen- 
sion of  the  law,  against  which  equity  does  not  relieve.'  But  whwe 
the  mistake  is  one  relating  to  a  party's  existing  rights  and  the  effect 
thereon  of  the  execution  of  an  instrument,  together  with  misplaced 
confidence  in  the  other  contracting  parties  who  overreach  the  party 
executing  a  release,  equity  will  grant  relief.*  While  if  nothing  more 
than  the  bare  mistake  of  law  alone  be  shown  as  a  reason  for  relief,  it 
will  rarely,  if  ,ever,  be  granted,  yet  equity  will  interfere  where  it 
further  appears  that  the  defendant,  availing  himself  of  the  oppor- 
tunities afforded  by  the  mistake,  will  take  an  unconscionable  advan- 
tage, without  consideration,  the  plaintiff  being  blameless,  Bnd  the 
defendant  being  in  no  position  entitling  him  to  equitable  protection.* 

266.  Discharge  or  Release  Procured  by  Fraud. — ^When  an  expres 
release  or  even  full  and  unqualified  disoharge  of  a  mortgage  has 
been  procured  by  fraud,  equity,  as  between  the  parties  to  the  mort- 
gage, will  interpose  and  revive  it,  giving  it  full  validity  from  the  date 
of  the  original  lien.*  Thus,  a  mortgagee,  induced  by  the  mortgagor's 

ao.  Ganrood  t.  Bldridse,  2  N.  J.     S.  Kote:  88  LJt.A.(N.S.)  804. 


Note:  16  Lit.A.(N.S.)  473  at  seq.  6.  Benson  v.  Markoe,  37  Minn.  30, 

1.  CUrwood  T.  Eldridge,  2  K.  J.  3$  N.  W.  38,  S  A.  S.  R.  816. 

Eq.  145,  34  Am.  Dee.  195  and  note;  6.  Luther  v.  Clay,  100  Oa.  236,  28 

Benson  v.  Markoe,  37  Minn.  30,  33  B.  E.  46,  39  L.BA.  95;  Vanniee  v. 

N.  W.  38,  5  A.  S.  R.  816.  Bergen,  16  la.  555,  85  Am.  Deoi  531 

Notes:  5  A.  S.  B.  705  ;  58  L.BjL.  and  note;  Parker  v.  Baudolpli,  5  S. 

•05  et  seq.;  28  L.R.A.(N.S.)  802.  D.  549,  59  N.  W.  7^  29  Ii.R.A.  33; 

OeneraU^  as  to   equitable   relief  Poore  v.  Price,  6  Leigh  (Ya.)  52,  27 

against  mutake  of  law,,  see  EQOnr,  Am.  Dee.  582.    And  see  snpra,  par. 


2.  QarwooA  v.  .Sldridg^  2  N.  3.  tion  of  equity  in  ease  <tf  fraud,  see 
Eq.  145,  34  Am.  Dee.  195.   And  see  Eaurrr,  vol.  10,  p.  816  et  aeq. 
•npra,  par.  264. 


4.  Note:  58  L.R.A.  607. 


■265.    Generally  u  to  ttie  jtmsdie-. 
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fraudulent  repreeentatioDB  to  suTFemder  bis  mortgage,  may  keep  it 
alive,  in  equity,  and  enforce  it,  as  though  tiie  surrender  had  not  been 
made,  am  against  the  mortgagor,  and  those  claiming  und^  him,  who 
do  Dot  part  with  consideration  upon  the  faith  of  tibe  discharge,  and 
are  not  prejudiced  thereby.^  The  rights  of  i  mortgagee,  who  merely 
handed  the  mortgage  to  the  mortgagor  at  his  request,  and  for  the 
purpose  of  inspection  only,  are  in  no  way  affected  by  the  latter's 
secretly  and  fraudulently  substituting  in  its  place  a  copy  thereof, 
abstracting  the  original,  and  forging  upon  it  an  entry  of  satisfaction, 
by  means  of  which  he  procured  tbe  record  of  the  mortgage  to  be 
canceled;  it  not  appearing  that  the  mortgagee,  other  than  as  above 
stated,  reposed  any  trust  or  oonfidence  in  tiie  mortgagor,  or  delegated 
to  him  the  performance  of  any  duty  with  respect  to  the  mortgage,  or 
had  any  reason  to  suspect  tiie  fraudulent  design,  or  was  negligent  in 
not  detecting  the  fraud  at  the  time  of  its  perpetration  or  thereafter. 
Id  such  case,  even  a  bcma  fide  purchaser  of  the  mortgaged  premises, 
though  he  bought  in  the  honest  belief  that  the  mortgage  had  been 
aotuiJly  satisfied,  'vill  take,  nevertheless,  subject  to  its  lien.*  ' 


267.  Surety. — If  the  right  to  redeem  from  the  mortgage,  and  by 
such  redemption  to  9tand  in  the  place  of  the  mortgagee,  and  hold  his 
interest  in  the  land,  is  treated  as  identical  with  the  right  to  make  pay- 
ment, then  this  right  belongs  to  every  surety  for  the  mortgage  debt, 
even  if  he  has  no  interest  in  or  lien  upon  the  estate;  for,  upon  the 
equitable  priociple  of  subrogation,  a  surety  who  has  satisfied  a  demand 
is  entitled  to  hold  the  securities  of  the  creditor  and  to  enforce  them 
as  against  the  person  and  the  fond  primarily  liaUe.*  In  a  case  where 
real  property  is  sold  subject  to  a  mortgage  the  rules  of  subrogation  will 
be  applied  when  the  surety  upon  a  note,  given  for  a  part  of  the 
purchase  price,  and  secured  by  a  sec<md  mortgage  upon  the. property, 
has  paid  the  note,  and  taken  a  deed  of  the  land  in  indemnification, 
if  the  second  mortgage  has  been  satisfied  and  discharged  in  ignorance 
of  the  fact  that  a  judgment  against  the  maker  of  the  note  and  mort- 
gage, and  subordinate  to  the  mortgage  liens  on  the  promisee,  has 
thereby  been  promoted  and  advanced  from  a  third  to  a  second  Uen, 
so  as  to  render  his  interest  in  the  property  of  no  value.  The  satisfac- 
tioD  and  reoord  will  be  canceled  and  annulled,  and  th6  mortgage  Uen 
be  placed  prior  and  paismount  to  the  lien  of  the  judgment,  or  lien 
acquired  by  a  sale  on  execution  thereunder.**  It  has  been  held  that 
the  payment  of  a  mortgage  by  a  mortgagor,  after  he  has  sold  his 

7.  Vaniiiee  v.  Bergen,  16  la.  555,     9.  Note:  13  LiLA.  620.    And  aae 


8.  Lather  v.  Gayf  100  Ga.  236,  28      10.  Heisler  t.  Anltman,  66  Miuu. 
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454,  57  N.  W.  1053,  45  A.  S.  B.  486 
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equity  of  redemption,  subject  to  the  mortgage,  does  not  in  the  absence 
of  such  intention  exdngaish  tiie  mortgage,  as  between  him  and  the 
grantee,  as  the  mortgagor  in  such  case  ha^  aasnmed  the  position  <it 
a  surety.** 

268.  Person  Hiring  Subsequent  Interest  In  Mortgaged  Premises; 
Junior  Mortgagee. — ^In  general  any  person  having  a  sul^equent  inter- 
est in  the  mortgaged  premises  and  entitled  to  redeem  to  protect  his 
interest,  and  who,  not  being  the  principal  debtor,  pay?  off  the  mort- 
gage, becomes  an  equitable  assignee  thereof,  and  is  subrogated  to 
the  rights  of  the  mortgagee  to  the  extent  necessary  for  his  own  pro- 
tection.** Thus,  where  it  is  the  duty  of  a  mortgagor  to  protect  a 
subsequent  mortgagee  against  a  prior  mortgage  and  he  fails  to  do  so, 
and  the  junior  iucumbrancer  pays  the  amount  of  :iucb  mortgage  to 
protect  his  interest  and  to  prevent  a  forced  sale  of  the  property,  he 
is  entitled  to  be  subrogated  to  the  rights  of  the  prior  mortgagee.** 
And  the  right  of  a  junior  mortgagee  who  pays  off  a  seni<Kr  mortgage 
to  be  subrogated  to  the  lien  of  the  senior  mortgage  is  not  affected  by 
the  fact  that  the  senior  mortgage  is  discharged  of  record,  save  where 
the  rights  of  third  parties  without  liotice  intervene.**   Where  tiie 

Had  note.    And  see  supra,  par.  262,  648,  20  LJl^.(N.S.)  47;  Haverford 

263.  Loan  Ass'n  r.  Fire  Ass'n,  180  Pa.  St. 

11.  Parsons  t.  Urie,  104  Md.  238,  622,  37  AU.  179,  57  A.  S.  R.  657; 
64  AU.  927,  10  Ann.  Gss.  278«  8  Fears  v.  Albea,  69  Tex.  437,  6  S.  W. 
L.R.A.(N.S.)  569.  286,  3  A.  S.  R.  78. 

12.  Bank  of  United  States  v.  Peter,  Notes:  5  L.R.A.  280;  13  L.R^. 
13  Pet.  123,  10  U.  S.  (L.  ed.)  89;  619;  23  L.R.A.  131. 

Richardson  v.  Traver,  X12  U.  S.  423,  13.  Bank  of  United  States  v.  Peter. 

5  B.  Ct.  201,  28  U.  8.  (L.  ed.)  804;  13  Pet.  123,  10  U.  S.  (L.  ed.)  89; 

Memphis,  etc,  R.  Co.  v.  Dow,  120  U.  Memphis,  etc.,  R.  Co.  v.  Dow,  120 

S.  287,  7  S.  a.  482,  30  U.  S.  (L.  U.  8.  287,  7  S.  Ct.  482,  30  U.  8.  (L. 

ed.)  595;  Threefoot  v.  Hillman,  130  ed.)  595;  Tfaree&iot  v.  Hillman,  130 

AU.  244,  30  So.  613,  89  A.  S.  R.  39;  Ala.  244,  30  So.  d13,  89  A.  S.  R.  39; 

Spanlding  v.  Harvey,  129  Ind.  100,  Bennett  v.  First  Nat.  Bank,  128  la. 

28  N.  E.  823,  28  A.  8.  R.  176,  13  1,  102  N.  W.  129,  5  Ann.  Gas.  899  atid 

LJt.A.  619;  Backer  v,  Pyncv  130  Ind.  note;   Union   Mortg.,   eto^   Co.  v. 

288,  30  N.  E.  21;  30  A.  S.  R.  231;  Peters,  72  Miss.  1058,  18  So.  497,  30 

Bennett  v.  First  Nat.  Bank,  128  la.  L.B.A.  829;  Weld  v.  Sabin,  20  N.  H. 

1,  102  N.  W.  129,  5  Ann.  Cas.  m  533^  51  ^m.  Dec.  240;  LambertviUe 

^                    J-  Fir"'}^  Nat.  Bank  v.  McCready  Baft  etc..  Co.. 


R.  48;  New  England  Loan,  etc.,  Co.  „  -5^* 

V.  Robinson;  56  Neb.  50,  76  N.  W.  ^-^J-  -  ,  »  .  Mfl.  «  f  r  1 
415,  71  A.  S.  R.  657;  Weld  v.  Sabin,  *  ^ 

20  N.  H.  539,  51  Am.  Dec.  240;  «20;  23  LJI.A.  131. 
LambertviUe  Nat.  Bank  v.  McCready      1*-  Bennett  v.  Fiwt  Nat.  Bank,  128 
Bag,  etc.,  Co.  (N.  J.)  15  Atl.  388,  1  In.  1,  102  N.  W.  129,  5  Ann.  Cas. 
L.R.A.  334;  Hori-  v.  Herrington,  22  899  and  note;  Union  Mortg.,  etc.,  Co. 
Okla.  590,  98  Pac.  443,  182  A.  8.  R.  v.  Peters,  72  Miss.  1058,  18  So.  4W, 
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mortgagee  in  a  subsequent  mortgage  (^ree  to  pay  off  a  prior  mort- 
gage, and  one  of  them,  on  the  negleat  of  his  comortgageee  to  con- 
tribute, pays  hia  share,  purchases  the  residue  of  the  claim,  and  takes 
an  assignment  of  the  mortgage,  the  mortgagee  so  paying  may  be 
substituted  in  the  place  of  the  prior  mortgagee  for  the  purpose  of 
enforcing  contribution  from  the  others,  and,  in  default  of  their  pay- 
ment, of  enforcing  a  forfeiture  of  their  interests.'*  The  holder  of 
an  intermediate  mortgage,  who  is  not  placed  in  any  worse  attitude 
b^  th^  subrogation  of  a  subsequent  mortgagee  to  the  first  lien  on  the 
property,  which  was  paid  off  with  money  advanced  by  the  last  mort- 
gagee'on  a  promise  that  he  should  have  the  first  lien,  cannot  defeat 
such  subrogation,  even  if  he  has  not  waived  or  become  estopped  to 
assert  his  priority.** 

269.  Tenant  in  Common;  Judgment  Creditor. — The  general  rule  is 
that,  where  one  tenant  in  'Common,  in  order  to  protect  his  interest, 
pays  a  mortgage  on  the  common  property,  he  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  and  to  enforce  the  mortgage 
as  against  his  cotenants,  to  tiie  extent  of  their  liability  to  contribute 
to  the  satisfaction  of  the  mortjgage.^'  Thus,  where  land  owned  in 
common  by  adults  and  infanta  is  mortgaged,  and  in  order  to  avoid  a 
sale  some  of  the  adult  mortgagors  tender  the  full  amount  of  the  mort- 
gage debt,  and  the  mortgagee  refuses  to  accept  payment  except  on  con- 
dition that  the  mortgage  shall  be  released,  his  purpose  being  to  ex- 
tinguish the  lien  for  the  benefit  of  the  purchasers  of  Uie  equity  of  one 
of  tiie  adult  mortgagors,  and  the  mortgagors  refuse  to  consent  to  such 
release,  but  the  mortgagee  nevertheless  executes  the  release  upon  pay- 
.raent  of  the  money  to  him,  a  court  of  equity  will  set  aside  the  release 
as  to  the  entire  mortgage,  and  not  simply  as  to  the  interests  of  ihe  in- 
fant mortgagors.**  The  jfoneral  rule,  of  course,  does  not  apply  if  the 
interest  in  the  land  of  the  cotenant  who  paid  the  mortgage  was  pri- 
marily liable  for  the  mortgage  debt  as  against  the  cotenant.  So,  un- 
doubtedly the  general  rule  will  yield  to  a  contrary  intention.  Thus, 
it  has  been  held  that,  when  one  of  several  tenants  in  common  paid  off 
an  incumbrance  upon  the  common  eetate,  a  court  of  equity  would 

30  L.R.A.  829.   And  see  snpn,  par.  AU.  695,  Ann.  Cas.  1912C  1260  and 

262,  263.  note;  Haverford  Loan,  ete.,  Ass'n  v. 

15.  Hubbard  v.  Ascutney  MiU  Dam  Fire  Ass'n,  180  Pa.  St.  522,  37  Atl. 
Co.,  20  Vt  402,  60  Am.  Dee.  41.  179,  57  A-  S.  B.  657;  Sprowle  v. 

16.  Union  Mortg*.,  etc.,  Co.  v.  Sprowls,  34  S.  D,  140,  147  N.  W. 
Peteni,  72  Miss.  1058,  18  So.  497,  30  645,  Ann.  Cas.  1917A  830. 

L.R.A.  829.  Notes:  36  A.  S.  R.  419;  6  L.R^ 

17.  Ramberff   t.   Wahlstrom,   140  61. 

Til.  182,  29  N.  E.  727,  33  A.  S.  R.  And  see  GomrAHcr,  toL  7,  ppu 
227;  ParsonB  v.  Urie,  104  Md.  238.  863,  870,  873. 

64  Atl.  027,  10  Ann.  Cas.  278  and  18.  Parsons  t.  Urie,  104  Md.  238» 
note,  8  L.R.A.(N.S.)  559  and  note;  64  AU.  927,  10  Ann.  Caa.  278,  B 
Hocon  T.  HcMalwn,  115  Md.  195,  80  LJl.A.(N.S.)  559. 
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OQDsider  the  incumbnuoe  as  still  existixkg  in  order  to  enforce  contribu- 
tion for  the  cotenants,  or  as  extinguished,  according  to  ihe  jnatioe  of 

the  case  and  the  actual  intention  of  the  party  making  the  payment; 
and  that,  where  the  intention  was  clearly  to  effect  the  complete  extin- 
guishment of  the  debt,  no  right  of  subrogation  remained.^'  A  jndg- 
ment  creditor  has  a  right  to  protect  his  interest  by  paying  a  prior  mort- 
gage due  and  payable,  and  if  he  does  pay  it  he  succeeds  by  subrogation 
to  the  rights  and  interests  of  such  prior  mortgagee  in  the  lands,  as 
security  for  the  amount  so  paid,  without  any  assignment  or  act  of 
transfer  by  or  on  the  part  of  the  prior  mortgagee.**  And  he  will  not 
be  deprived  of  his  right  of  subrogation  by  the  fact  that  at  the  time  of 
the  payment  he  knew  of  the  existence  of  another  lien,  superior  to  his 
Hen  but  inferior  to  the  mortgage  lien,  if  in  fact  he  had  no  intention 
of  waiving  his  right  of  subrogation.' 

270.  Vendee  of  Mortgaged  Property. — The  question  of  the  right  of 
a  purchaser  of  mortgaged  property  who  has  paid  off  the  mortgage 
thereon  to  foe  subrogated  where  the  mortgage  has  actually  been  dis- 
chai^:ed  from  record,  and  where  there  are  intervoaing  junior  liens, 
has  been  considered  elsewhere  in  this  article.' 

271.  Payment  by  Stranger;  Effect  of  Agreement  with  Hortgagor. — 
The  payment  of  a  mortgage  by  a  mere  volunteer  or  intermeddler,  who 
has  no  interest  to  protect,  and  who  has  no  agreement  with  the  mort- 
gagor as  to  continuing  the  mortgage  in  his  favor,  will  not  entitle  such 
volunteer  to  be  subrogated  to  the  rights  of  the  mortgagee  under  the 
mortgage,'  or  to  have  an  assignment  of  the  mortgage.*  fiut  one  who 
advances  money  at  Ute  instance  of  a  mortgagor  to  be  used  by  the  lat* 
ter  in  payment  of  a  mortgage  is  not  a  stranger  or  intermeddler  in  his 
affairs  within  the  rule  which  denies  to  such  persons  a  remedy  by  way 
of  subrogation.''  Accordingly,  if  a  third  person,  whether  he  be  a 
person  who  has  some  interest  to  protect,  or  is  an  utter  stranger,  ad- 
vances the  money  to  pay,  or  pays  a  mortgage  at  the  instance  of  the 
mortgagor,  upon  an  agreement  with  the  latter  that  he  shall  be  en- 

19.  Kote:  8  L.RA.'(N.S.)  SSL        146;  Heaser  t.  Shannan,  8S  Ijl 

20.  Bank  of  United  SUtes  t.  Peter,  3S&,  66  N.  W.  525,  48  A.  S.  B. 
13  Pet.  123,  10  U.  S.  (L.  ed.)  89;  390;  Bnim  t.  Lindsay,  05  Mo.  250^ 
Benaett  v.  .First  Nat  Bank,  128  la.  7  8.  W.  473,  6  A  S.  R.  48;  Campbdl 
1,  102-N.  W.  129,  8  Ann.  Cum.  899.     v.  Fostor  Home  Asa'n,  163  Pa.  8t* 

Kotes:  13  L.BA.  620  :  23  L.BA.  609,  30  Atl.  222,  43  A.  8.  £.  818,  2ft 

131.  LJIA.  117. 

1.  Bennett  v.  Tint  Nat  Bank,  128  TUcU'.  23  LAA.  ISL 

la.  1, 102  N.  W.  129,  5  Ann.  Caa.  889.  See  generany,  Stresoomon. 

%.  Set  snpra*  par.  264.  4  Note:  Am  Caa.  1914B  STA, 

3.  Qny  t.  Du  Uprey,  16  Cel.  195,  8.  H«ae  Sav.  Bank  v.  Bierstadtr 

76  Am.'  Dee.  516;  Boley  v.  Danid,  168  Bl.  618,  48  N.  £.  161,  61  A.  8. 

(Fla.)  7»  So.  644,  LJI.AJW17A  784;  E.  146;  Union  Mortg.,  etc,  Co.  v. 

Home  8av.  Bank  v.  Bientadt,  168  BL  Peten,  72  Hxu.  1068,  18  Bo.  487,  8» 

«18,  48  N.  E.  161,  61  A.  S.  B.  L.R.A  829. 
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titled  to  the  benefit  of  the  security  held  by  the  mortgagee,  equity  will 
oompel  the  mortgagor  to  do  justice,  and  will  substitute  such  third 
peoraon  to  all  the  rights  of  the  mortgagee  whose  claim  he  has  di»- 
chaiged.*  This  principle  will  be  applied  even  where  the  ncotd  shows 
a  release  of  the  satisfied  incumbrance,  as  tiie  lien  so  satisfied  will  be 
removed  for  the  benefit  of  the  party  satisfying  the  same,  where  there 
has  not  been  gross  negligence  and  where  justice  requires  it  should  be 
done,  and  this  will  be  done  as  against  a  subsequent  incumbrancer 
whose  incumbrance  has  not  been  taken  or  his  position  changed  be- 
cause of  the  record  showing  die  discharge  of  the  senior  incumbranced 
Thus,  if  a  third  person  advances  money  to  take  up  a  homestead  mort- 
gage, made  by  a  huslxmd  and  wife  to  secure  their  joint  indebtedness, 
upon  an  agreement  with  the  husband  that  it  shall  be  assigned  to  him 
as  secuirity,  and  the  husband,  instead  of  purchasing  the  mortgage  and 
so  assigning  it,  inadvertently  makes,  in  form,  a  payment  thereof,  and 
it  is  satisfied  and  discharged  of  reo>rd,  and  the  wife  refuses  to  join 
in  a  new  mortgage  which  the  husband  offers  to  execute,  a  court  of 
equity  will  decree  that  such  third  party's  ciaixn.be  OBj^liahed  as  a  lien 
upon  the  mortgaged  property,  and  that  the  Mme  bo  foreclosed  with 
the  same  effect  as  if  the  mortgc^  had  been  assigned  aeeording  to 
agreement.* 

C  Carr  t.  Caldwell,  10  Cal.  380,  70  925,  40  L.R.A.(N.S.)  78S. 
Am.  Dee.  740;  Home  Sav.  Bank  v.  Notes:  93  Am.  Dec.  789  ;  5  L.RJI. 
Bieiatadt,  168  Bl.  618,  48  N.  E.  161,  290;  23  L.R.A.  131  at  Beq. 
61  A.  S.  R.  146;  Johnaon  v.  Barrett,  7.  Peagler  t.  Davis,  148  Gm.  11, 
117  Ind.  551,  19  N.  E.  199,  10  A.  S.  84  S.  E.  59,  Aud.  Caa.  1917A  332; 
a.  83:  Heoser  v.  Shannaa,  89  la.  Home  Sav.  Bank  v.  Bieratadt,  16S 
355,  56  N.  W.  525,  48  A.  S.  R.  390;  HI.  618,  48  N.  £.  161,  61  A.  8.  R. 
Eellay  t.  JenneeB,  50  Me.  455,  79  146;  Johnson  t.  Barrett,  117  Ind. 
Am.  Dee.  623;  Emmert  v.  Tfaompaon,  551,  19  N.  £.  199,  10  A.  B.  R.  S3; 
49  Minn.  386,  5Z  N.  W.  31,  32  A.  8.  Heoeer  v.  Sliarman,  89  la.  365,  66  K. 
R.  566;  Union  Horte.,  etc.,  Co.  v.  W.  525,  48  A.  8.  R.  300;  Oato  v. 
Peten,  72  Ifin.  1058,  18  So.  407,  30  Christian,  112  Me.  427,  92  Atl.  489, 
URA.  829;  Hall  v.  Lambert,  7  N.  J.  Ann.  Cas.  1917A  592;  Emmert  v. 
Eq.  6S1,  51  Am.  Deo.  272;  Barton  v.  Thompson,  49  Mian.  386,  62  N. 
Anthony  46  On.  47,  79  Pao.  1S5,  31,  32  A.  S.  R.  566;  Unioa  Mortg., 
114  A.  8.  B.  847,  68  L.RA.  826;  Ha^  Banking,  ete.,  Ca  t.  Peters,  72  Mias. 
varford  Loan,  et&,  Aaa'ii  v.  Fire  1058,  IB  Sa  407,  30  L.B.A.  820; 
Ass'n,  180  Pa.  8t  522,  37  Atl.  179,  Barton  t.  Anthony,  46  Ore.  «7,  79 
57  A.  S.  R.  657;  Baker  v.  Bakar,  2  Pao.  185, 114  A.  S.  R.  M7,  68  L.R.A. 
8.  D.  261,  49  K.  W.  1064,  39  A.  S.  R.  826;  Fears  v.  Albea,  69  Tex.  437,  6 
776;  Fears  v.  Alliea;  69  *Fex.  437,  6  8.  W.  286,  5  A.  8.  R.  78;  Wilian  v. 
S.  W.  286,  5  A.  S.  R.  78;  Miller  v.  Hayberry,  75  "Wh.  191, 43  N.  W.  901, 
Ratland,  R.  Co.,  40  Yt  899,  M  17  A.  S.  R.  108  and  note;  6  UB.A.  CL 
Am.  Dae.  413;  Wilton  t.  Mayb^ry,  ^Note:  93  Am.  Dae.  780. 
76  Wia.  191,  43  N.  W.  901,  17  A.  8.  «.  Heoser  v.  8harman,  89  la.  IHL 
B.  193,  6  LJI.A.  61  and  note;  Pow-  S6N.  W.  636k48A.S.B.3ML 
«s  r.  Fenae,  20  Wyo.  32^7,  123  Pa.  -    -  ^ 
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272.  Right  to  Subrogatiim  of  One  Advancfng  Money  upon  Defective 
Security. — ^While  there  is  considerable  authority  to  the  contrary/  the 
general  rale,  aa  based  upon  sound  principle  and  supported  by  the 
iacreasing  trend  of  modern  authority,  is  that  where  the  security  given 
for  a  loan  which  is  used  to  pay  off  a  mortgage  turns  out  to  be  defec- 
tive or  void,  althou^  the  part^  taking  it  expected  to  get  good  secur- 
ity,  he  will  be  subrogated  to  the  rights  of  the  holder  of  the  lien  which 
the  money  advanced  is  used  to  pay ;  and  that  in  such  case  the  party 
advancing  the  money  cannot  be  regarded  as  a  stranger  or  volunteer.^^ 
Tbos  it  has  bean  held  that  one  who  advances  money  to  a  teustee 
chained  with  the  duty  of  holding  land  in  trust  until  the  youngest  of 
testator's  children  becomes  of  age,  controlling  the  property  and  sup- 
porting the  children  from  the  income,  and  distributing  the  property 
among  the  children  at  the  termination  of  the  trust,  to  take  up  a  matur- 
ing  mortgage  which  testator  had  placed  on  the  property,  and  takes  as 
security  therefor  a  new  mortgage  which  the  trustee  did  not  secure 
authority  from  the  court  to  execute,  is  entitled  to'  subrogation  to  the 
right  of  the  former  mortgagee.**  So  it  has  been  decided  that  one  who 
advances  money  to  an  executor,  who  is  also  life  tenant  of  the  property, 
to  pay  a  mortgage  executed  by  the  testator,  e:q»6Cting  to  receive  seeut^ 

9.  Ony  T.  Ihi  Uprey,  16  Cal.  196,  131  Wis.  315,  111  N.  W.  474,  U  Ann. 
76  Am.  Dec.  518;  Meeker  v.  Laraen,  Ca«.  673,  11  L.R.A.(N.S.)  744;  Pow- 
«5  Neb.  158,  90  N.  "W.  958,  57  L.R.A.  ere  v.  Penae,  20  Wyo.  327,  123  Pac. 
901;  DaviB  v.  Davis,  81  Vt.  259,  69  925,  40  L.R.A.(N.S.)  785. 

AtL  876,  130  A.  S.  R.  1035;  Watson     Note:  6  L.R.A.(N.S.)  838  et  seq. 
V.  Wil«ox,  39  Wis.  643,  20  Am.  B^.     See  supra,  par.  262,  263.   And  see 

43.  generally,  Subrogation. 

Xotes:  6  L.RA..(N.S.)  838  et  seq.;      11.  Berry  v.  StigaU,  253  Mo.  -690, 

4«L.R.A.(N.S.)  1049  et  seq.  162  S.  W.  126,  Ann.  Gas.  1915C  118, 

See  generally,  Subboqatioh.  50  L.R.A.(N.S.)  489.    In  the  earlier 

10.  Southern  Cotton  Oil  Co.  t.  eabe  of  CMpva  v.  Garrison,  193  Mo. 
Napoleon  Hill  Cotton  Co.,  108  Ark.  335,  92  S.  W.  368,  5  UR.A.(N  S.) 
.555,  158  S.  W.  1082,  46  L.R.A.(N.S.)  838,  it  was  held  that  one  who  ad- 
1049  and  note;  Willdtis  v.  Qibson,  vanced  money  to  pay  an  incumbrance 
113  Qa.  31,  38  S.  E,  374,  84  A.  S.  R.  on  a  ward's  property  epon  security 
204;  Home  Sav.  Bank  v.  Bierstadt,  of  a  deed  of  trust  ezecottd  by  thie 
168  ni.  618,  48  N.  E.  161,  61  A.  S.  R.  euvator  with  tbe  sanction  of  the  pro- 
146;  Crippen  v.  Chappel,  35  Kan.  bate  court,  which  proved  to  be  with- 
495,  11  Pae.  453,  57  Am.  Rep.  187;  out  juatificatioa  of  law,  was  not,  in 
Emmert  r.  Thompson,  49  Minn.  386,  case  the  old  incumbrance  was  eao- 
52  N.  W.  31,  32  A.  S.  R.  566;  Berry  celed  from  the  noord,  entitled  to  be 
T.  Stigall,  253  Mo.  690,  162  S.  W:  126,  safarogated  to  tiie  benefit  of  it.  This 
Ann.  Cas.  1915C  118,  60  L.BX  ease  ww,  however,  held  hy  the  Uis- 
(N.S.)  489  and  note;  Patterson  v.  sotari  snpreme  court  in  its  later  de- 
Bizdsall,  64  N.  T.  294,  21  Am.  Bep.  eision,  as  stated  in  the  test,  not  ta 
■609;  Haverfmrd  Loan'  Asb'd  v.  Fbe  aeoori.with  the  eqaitable  doelriiia  ap- 
Ass'n,  180  Pa.  St.  522.  3(7  Atl.  179,  plied  by  ooorts  in  raeh  eaam. 

S7  A.  S.  R.  657;  Hughes  v.  Thomas. 
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ity  on  the  fee,  is  entitled,  in  case  his  security  lands  only  the  Ule  estate^ 
to  subrogation  to  the  rigjits  of  the  mortgagee-^* 

J^i^hi  of  Penon  Payvng  Mortgage  to  Assignment  Thereof 

273.  In  General;  Junior  Mortgagee;  Judgment  Creditor;  Surety. — 

The  general  effect  of  the  decisions  is  that  one  who  has  an  interest  in 
pn^^OTty  and  who  is  not  primarily  liable  for  a  debt,  secured  by  a  morfc- 
g^e  thereon,  and  can  ^ow  that  soeh  interest  will  not  be  otherwise 
effectually  protected  or  conserved  to  him,  or  presents  other  legal  or 
equitable  grounds  for  such  demand,  may  on  payment  of  the  indebted- 
ness compel  an  assignment  to  him  of  the  morlgi^  It  seems  therefore 
that  there  is  no  absolute  right  to  have  an  assignment  of  the  mortgage 
on  payment  of  the  indebtedness,  and  that  iJie  circiunstancee  of  the 
particular  case  will  determine  the  action  of  the  court  in  granting  or 
refusing  the  relief  sought.**  Thus,  a  junior  mortgagee  who  is  obliged 
to  satisfy  a  senior  incumbrance  to  protect  his  interest  or  to  save  his 
lien  from  foreclosure  may,  on  tendering  the  amount  of  the  indebted- 
ness, demand  an  assignment  of  the;  mortgage,  if  an  acknowledgment 
of  satisfaction  would  not  be  as  beneficial  or  effectual  to  protect  his  in- 
terest.'* But  where  one  of  two  junior  incumbrancers,  with  equities 
evenly  balanced,  actually  secures  a  transfer  of  a  prior  mortgage,  a 
court  of  equity  will  not  compel  an  assignment  to  the  other  junior 
mortgagee.**  As  a  rule,  a  creditor  whose  judgment  constitutes  a  lieu 
on  the  mortgaged  property  of  his  debtor  is  entitled  on  payment  of  the 
indebtedness  to  have  an  assignment  of  the  mortgage.  It  has  been 
held,  however,  that  a  judgment  creditor  whose  judgment  is  junior 
to  a  mortgage  is  so  adequately  protected  in  his  interest  where  he  be- 
comes the  purchaser  at  a  sale,  under  execution  on  his  judgment,  that 
he  is  not  entitled  to  an  assignment  of  the  mortgage.**  Some  casea 
lay  down  the  rule  that  if  one  who  pays  a  mortgage  debt  for  the  per- 
son primarily  liable  sustains  as  tb  suoh  person  the  relation  of  a  surety 
for  the  payment  of  the  amount  of  a  mortgage,  he  is  entitled  on  pay- 
ment of  the  indebtedness  to  have  an  assignment  of  the  mortgage.*^ 

274.  Tenant  for  Years;  Tenant  for  Life;  Mortgagor;  Widow.— A. 
tenant  for  years  has  not  strictly  the  right  to  protect  his  estate  by  de- 
manding a  written  asngnment  of  a  mortgage  on  the  land  on  a  tender 

12.  Hughes  V.  Thomas,  131  Wis.  687,  30  S.  E.  949,  69  A.  S.  R.  192. 
315,  111  N.  W.  474,  11  Ann.  Cas.     Note:  Ann.  Cas.  1914B  563. 


13.  United  States  Bank  v.  Peter,  687,  30  S.  E.  949,  69  A.  S.  H.  192. 
13  Pet.  123,  10  U.  S.  (L.  ed.)  89;  16.  Note:  •Ann.   Cas.   1914B  563. 
Hopkins  Mfg.  Co.  v;-  Ketterer,  237  564,  566. 

Pa.  St.  286,  85  Atl.  '421,  Ann.  Gas.  17.  Heialer  v.  Aultman,  §6  Minn. 

1U4B>  568  and  note.  And  see  Subro-  454,  57  N.  W.  1053.  45  A.  S.  R.  486. 

CATION.  Note:  Ann.  Cas.  1913B  565. 

14.  Tillman  t.  Stewart,  104  Oa. 


673,  11  Ii.R.A.{N.S.)  744. 


15.  Tillman   v.   Stewart,   104  Ga. 
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by  him  of  the  mortgage  debt**  But  where  by  the  terms  of  a  written 
lease  the  tenant  was  compelled  to  pay  the  interest  due  on  a  mortgage, 
ajid  suit  was  brought  by  the  mortgagee,  it  was  held  that  as  a  sale  of 
the  premises  under  the  drcumstances  would  cause  the  twant  irrepa- 
rable damage,  and  it  appearing  that  when  suit  was  brpugiht  on  the 
niortgage  there  was  no  interest  due  and  the  property  was  in  debt  to 
lum  for  money  advanced,  he  was  entitled  on  the  payment  of  the  in- 
debtedness to  an  assignment  of  the  mortgage.**  So  it  has  been  held 
that  a  tenant  for  life  on  paying  the  indebtedness  cannot  demand  an 
««3ignment  of  the  mortgage.    Where  a  mortgagor  is  divested  of  the- 
*itle  to  the  whole  property,  and  has  merely  an  equity  of  redemption, 
te  is  not  entitled  on  paying  the  indebtedness  to  an  assignment  of  the- 
niortgage.  It  has,  however,  been  held  that  a  mortgagor,  who  ia  sued 
the  note,  after  he  has  conveyed  the  property  to  one  who  assumes 
payment  of  the  note  as  a  part  of  the  purchase  price  of  the  \ajid, 
^sy  on  pi^mient  of  the  note  obtain  an  asmgmnent  of  the  mortgage, 
the  mortgagor  under  such  circumstances  standing  as  a  surety  for  the 
debt.**  And  it  seems  that  where  under  the  circumstances  it  would  be 
wegui table  to  deny  such  rdief ,  a  court  of  equity  will  compel  the  as- 
^^arxxeni  of  a  mortgage  to  the  mortgagor  on  payment  of  the  indebted- 
ooss.      A  widow  may  on  payment  by  her  of  the  amount  due  on  a 
'^oj-tgsge  given  My  her  husband  in  his  lifetime  on  property  in  which 
^ve  -fae&A  a  dower  right  compel  an  assignment  of  such  mortga^  to  bee 
^  *o  a.  person  designated  by  her.* 

^7*5.  Purchaser;  Heir;  iSevitee. — ^Tt  has  been  held  that  where  pn^ 
is  purchased  subject  to  an  existing  mortgage,  but  without  knowl- 
^SP®  o:ff  a  judgment  rendered  subsequent  to  such  mortgage  which  con- 
shttit^^s  a  lien  on  the  property,  if  the  relief  demanded  interferes  with 
no  sva  j>^rior  intervening  equities,  the  purchaser,  on  paying  the  amount 
^-t*^    mortgage  debt,  is  entitled  to  be  substituted  to  the  rights  of  the 
^****S«.gee  and  to  an  assignment  of  the  mortgage  •  But  it  seems  that 
,  *  *^.^je  fact  that  one  occupies  the  position  of  a  purchaser  doee  not  in 
A  of  other  durcnmstances  entitle  the  purchaser  on  paying  the 

^j^®**<5«dne8S  to  an  assignment  of  the  mortgage.*  The  proposition  has 
^       ®*iJBted  that  where  one  of  two  persons,  each  claiming  an  interest  in 
gjy   ^*^^perty  left  by  their  common  ancestor,  purchases  a  mortgage 
^  the  {mcestor  in  his  lifetime  and  proceeds  to  foreclose  the  same, 

^  is  not  entitled  on  tendering  the  amount  due  on  the  mortgage 

18 

^"^ta:  Ann.  Cu.  1914B  566.      21  Am.  Rep.  626.    And  see  nipra. 


ffI8    ^.^f^'onderie  v.  EUia,  212  Pa.  St.  par.  262,  263. 

20  -AU.  106,  4  Ann.  Cas.  806.  3.  Garwood  v.  Eldridge,  2  N.  J. 

^nd"  .:^«=>te:  Ann.  Cas.  1S14B  667,  568.  JQq.  145,  34  Am.  Dec  195  j  Holland  t. 
*l    -S^^  ™p™»  P"'  387.  '  Citieens'  Sav.  Bank,  16  E.  I.  734,  19 

-^ft   ■^«>te:   Ann.   Gas.   1914B  569,  Atl.  654,  8  LJLA-  563. 
^' a.  Kote;  Ann.  Cat.  m4B  570. 

*    **^*Twt  T.  Mott,  04  N.  T.  397. 
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to  an  assignment  unless  he  can  present  sufficient  legal  or  equitable 
grounds  for  such  relief.  But  according  to  acme  decisions  a  devisee 
of  mortgaged  property  is  entitled  on  payment  of  the  indebtsdneas 
secured  by  mortgages  given  by  the  testator  to  an  assignment  of  such 
mortgcigeSf  although  the  contrary  view  also  finds  support* 


276.  Rule  Stated.— Ordinarily  when  one  having  a  mortgage  on 
real  estate  becomes  the  owner  of  die  fee,  the  former  estate  ^  merged 
in  the  latter,*  but  if  it  was  the  intention  to  keep  the  mortgage  alive, 
or  if  it  is  to  the  interest  of  the  mortgagee,  and  it  can  be  done  without 
prejudice  to  the  rights  of  the  mortgagor  or  third  persons,  the  doctrine 
of  merger,  as  between  them,  will  not  apply.*  It  has  frequently  been 

4.  Note:  Ann.  Caa.  1914B  STL  877,  39  S.  E.  .400,  84  A.  S.  R.  287; 

6.  Forthman  v.  Deters,  206  III.  159,  Cabum  v.  Stephens,  137  Ind.  683, 

•eS  N.  E.  97,  99  A.  S.  R.  145;  Vanniee  36  N.  E.  132,  45  A.  S.  R.  218;  Van- 

r.  Bergen,  16  la.  655,  85  Am.  Dec.  tiiee  t.  Bergm,  16  la.  555,  85  Am. 

531  aiMl  note;  Crosby  t.  Taylor,  15  Dee.  531  and  note;  Znege  v.  Nebraska 

Gray  (Mass.)  64,  77  Am.  Deo.  352;  Mortg.  Co.,  92  Kan.  272,  140  Pac. 

DickasoD  v.  Williams,  129  Mass.  182,  855,  Ann.  Gas.  1916B  865,  52  L.K,A. 

37  Am.  Rep.  316;  Hudson  Bros.  Com-  (N.S.)    877;    Freeman   v.    Paul,  3 

mission  Co.  t.  Qlencoe  Sand,  eto.^  Qreenl.  (Me.)  260,  14  Am.  Dec.  237; 

Co.,  140  Mo.  103,  62  A.  S;  R.  722;  Hicq*  v.  Hunt,  14  Pick.  (Mass.)  374, 

James  v.  Morey,  2  Cow.  (N.  Y.)  246,  25  Am.  Dee.  400;  James  v.  Morey, 

14  Am.  Dec.  475  and  note;  Horr  v.  2  Cow.  (N.  Y.)  246,  14  Am.  Dec 

Herrington,  22  Okla.  590,  98  Pac.  475  and  note;  Millspaogh  v.  Mc- 

443,  132  A.  S.  R.  648,  20  L.R.A.  Bride,  7  Paige  (N.  Y.)  509,  34  Am. 

<N.S.)  47;  Trimmier  v.  Vise,  17  S.  C.  Dec.  360  and  note;  Title  Gnarantee. 

499,  43  Am.  Rep.  624;  Agnew  t.  etcL,  Co.  v.  Wrenn,  36  Ore.  62,  56 

Charlotte,  etc,  R.  Co.,  24  S.  C.  18,  Pac.  271,  76  A.  S.  R.  454;  Kati  v. 

58  Am.  Rep.  237;  Howard  v.  Dark,  Obenchain,  48  Ore.  352,  85  Pac.  617, 

71  Vt  424,  45  Atl.  1042,  76  A.  S.  R.  120  A.  S.  R.  821;  Duncan  v.  Drury, 

7S2;  Hood  t.  PfaiUips,  3  Beav.  513,  9  Pa.  St  332,  49  Am.  Dee.  565  and 

18  Eng.  RoL  Cas.  535.  note;  Agnew  v.  Chariotte,  etc.,  it. 

Notes:  99  A.  S.  R.  160  et  seq.;  39  Co.,  24  S.  C.  18,  58  Am.  Rep.  237; 


And  see  infra,  par.  282,  283.   Qen-  S.   E.   888,  31   L.R.A.(N.S.)  323; 

erally  as  to  merger  of  estates,  see  How^  v.  Ciaik,  71  Vt.  424,  45  AtL 

SSTATBS,  vol.  10,  p.  666  et  seq.  1042,  76  A.  S.  R.  762;  Sullivan  v. 

6.  Factors',  etc.,  Ins.  Co.  v.  Mur-  Saunders,  66  W.  Va.  350,  66  S.  E. 

phy,  111  U.  S.  738,  4  S.  Ct.  679,  28  497,  19  Ann.  Cas.  480,  42  L.E^. 

V.  8i  (L.  ed.)  582;  Cullum  v.  Eman-  (N.8.)  1010;  Forbes  v.  Moffatt,  18 

uel,  1  Ala.  23,  34  Am.  Dec.  75T;  Ves.  384,  11  Rev.  Rep.  222,  17  Eng. 

Neff  V.  Elder,  84  Ait.  277,  105  S.  Rni.  Caa.  3p0;  Thome  v.  Cann,  [1895] 

W.  260,  120  A.  8.  R.  67;  Knowles  t.  A.  C.  11,  84  L.  J.  Ch.  1,  71  L.  T. 

Lawton,  18  Ga.  476,  83  Am.  Dec.  N.  S.  852,  18  Eng.  Eul.  Cas.  534. 
290,  overruled  on  another  point  by  Os-     Notes:  99  A.  B.  R.  161  et  seq.;  3d 

bom  V.  Rice,  107  Oa.  281,  33  S.  E.  L.BJL.(}7.S.)  834  « ip^ 
M;  Woodaide  v.  Lippold,  113  Oa.  - 


XVm.  Merokr 
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-Chat  if  there  is  no  upresQaon  or  intention  <cn  tfao  part  of  the 

v^^ee  at  the  time  he  acquires  the  fee,,it  must  be  presuxned  that 
-fl:ended  to  do  that  ^hich  was  moat  advantageous  to  himself,  and 
3  is  that  the  two  estatae  should  not  merge,  no  merger  will  take 
If  the  martgagor  eonveya  the  premises  by  a  quitclaim  deed 
t  mortgagee  in  satisfaction  of  the  mortgage  debt,  the  lien  of  the 
:age  is  not  merged  in  the  fee  simple  title.^  And  if  the  mortgagee 
a  conveyance  from  the  mortgagor,  and  retains  the  note  and  mort- 
there  is  no  merger  of  the  mortage  unless  a  contrary  intent  is 
^o-^vz^.   The  l^al  estate  will  never  absorb  the  equitable  one  unless 
iX^&    "^^^^0  estates  are  coextensive  or  commensurate.  Hence,  if  a  person 
\i»rv^x:M.^  a  mortgage  lien  upon  an  entire  tract  of  land  acquires  a  title 
to  sx:&c3Xi  land,  less  extennve  and  comprehensive  than  his  mortgage  title, 
^^x^  «3aui  be  no  merger.  likewise,  where  a  mortgagor  of  land  conveys 
»  pox-ftjon  of  it,  a  conveyance  of  such  portion  by  the  grantee  to  the 
tx^^^^^SBt^ee  does  not  merge  the  mortgage  in  the  fee  as  to  the  portion 
still    xr<ez3aaining  in  the  mortgagor,  although  the  mor^iagor's  grantee 
a»sxircfc^iQ  payment  of  the  mortgage,  and  though  his  deed  to  the  mort- 
pwports  to  convey  the  entire  mortgaged  premises.  And  a  con- 
veya.XM.<5^  by  the  mortgagor  to  the  mortgagee  and  a  reconveyance  back, 
D**  **^ox»«y  or  other  consideration  being  paid  on  account  of  such  con- 
v«ya:ck<5^^  doee  not  merge  the  mortgage.'  When  the  grantor  in  a  deecT 
^^i-S"'^*^*  conveys  the  property  afterwards  to  the  party  secured  by  the 
a^^d  trust,  the  conveyance  does  not  extinguish  the  deed  of  trust, 

^^^868  only  his  equitable  titie ;  in  such  a  case  the  legal  tiUe  remains 
ity  tvlsQ  'fcnistee,  and  until  it  is  united  with  the  equitable  title,  an  eject- 
*^^nnot  be  sustained.**  An  administrator,  by  taking  a  mortgage 
of  his  intestate,  admits  some  kind  of  titie  in  the  mortgi^or; 
svch  administrator  afterwards  sells  the  mortgagor's  title  to  Bftt> 
^.7  ^^^b^  mortgage,  he  does  not  thereby  merge  the  l^;al  or  equitaUe 
^  ****  mortgagor." 

PttTcIuwe  tf  Equity  «f  RedemptloB.— When  the  equity  of 
^^'^^'tion  is  purchased  by  the  mortgagee,  the  general  rule  is  that 
tect  ^^^^^S'^       subsists,  if  it  is  to  his  interest  ihai  it  should  to  pre- 
againBt  any  other  charge  or  ineumbraiioe  on  the  estate.  If , 


r....^    ■vnrles  V.   Lawton,  18   Ga.  -8.  Cobnin  t.  Stephens,  137  Ind. 

uotli^^             ^  ^>  overruled  on  689^  36  H.  E.  132^  46  A.  S.  a  £18  ; 

Qa.  p«?^    3>oint  by  Oflboni  v.  Rice,  107  Quimby  v.  WilUams,  67  N.  H.  48flL 

Paid^3-»   38  S.  E.  54;  Fieemait  T.  41  AtL  8^3,  68  A.  8.  !L  «86. 

Dec/-=iiSL     GremL  (Me.)  265,  14  Ank  9.  Note:  99  A.  S.  B.  IftL  And 


(S  "V^'^'y;  James      Morey,  2  Cow.  see  ^stateSi  vol.  10,  p.  667. 

cu)  V  ~  <  246,  14  Am.  Dec.  475;  Dun-  10.  Wolfe  t.  Doe,  IS  Smedes  &  U. 

Dee.  K.-»S^rary,  9  Pa.  St.  332,  49  Am.  £Misa.)_103,  51  Am.  Dec.  147. 

KoL^^        notb  11-  Wsldiidge  t.  D^r,  31  BL  379, 

T,K             =  99  A.  S.  B.  162  et  aeq.:  39  83  Am.  DiMw  827* 
TLuV.  C5;£^  S-)  837  et  seq.;  18  5ng. 
563. 
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however,  tbis  woutd  be  ineqaitable,  contrai^  to  the  clear  intention  of 
the  parties,  or  condueive  to  fraud  the  mortgage  is  r^^Etrded  as  merged." 
Even  if  the  release  of  the  equity  of  redemption  is  by  warranty  deed, 
ihe  mortgage  is  not  merged,  if  it  is  not  to  the  interest  of  the  mortgagee 
to  have  it  paerged,"  and  there  is  no  merger  when  the  mortgagee  takes 
a  deed  of  the  equity  of  redemption  from  the  mortgagor,  although  that 
is  intended  by  the  mortf;agee,  if  he  is  fraudulently  led  by  the  mort- 
gagor to  believe  that  the  premises  are  free  from  incumbrance,  and  he 
accepts  such  deed  under  snch  nolstak^  belief."  Kor  does  such  puiv 
chase  create  a  me^r  so  as  to  releiase  a  surety  for  the  mortgage  debt, 
when  it  is  not  the  intention  of  the  mortgagee  to  create  a  merger  by 
his  purchase.*'  If  an  assignment  of  a  mortgage  in  process  of  fore- 
closure is  taken  by  the  holder  of  the  equity  of  redemption,  and  he  goes 
on  and  forecloses  and  sells  the  premises,  purcha^ng  them  himself,  it 
is  presumed  from  such  act  that  he  does  not  intend  to  have  the  equity 
of  redemption  merge  in  the  legal  estate,  and,  therefore,  such  merger 
will  not  take  place.'*  Where  the  mortgage. is  conveyed  by  quitclaim 
deed  to  an  owner  of  a  moiety  of  the  equity  of  redemption,  such  con- 
veyance is  merely  an  assignment  of  th6  mortgage,  and  not  a  merger 
discharging  it  A  merger  is  not  caused  by  the  holder  of  a  part  of  a 
mortgage  buying  the  equity  of  redemption.  And  if  the  mortgagee 
of  an  entire  tract  receives  a  deed  to  the  equity  of  redemption  in  an  un- 
divided one  half  interest  in  the  land,  his  mortgage  will  not  merge  in 
the  title  so  acquired.'^  However,  if  a  person  holding  both  the  mort- 
jCRge  and  the  equity  of  redemption  makes  a  conveyance  in  fee,  it  has 
been  held  that  this  is  an  election  to  treat  the  mortgage  as  merged.'^ 
.  278.  Purchase  at  Jadiciisl  Sale.7-There  is  authority  to  the  effect 
that  a  puifcbase  of  the  mortgaged  land  by  the  mortgagee  at  a  judicial 
sale  thereof  extinguishes  and  merges  the  mortgage.  But  whether  a 
merger  takes  place  in  such  case  would  seem,  as  a  general  rule,  to  be  a 
question  of  the  intentioa  and  .  interests  of  the  mortgagee,  as  in  other 
cases,  aad  merger,  does  not  take  place  against  such  intention  or  in- 
terest Thus,  it  has  been  held  thst  a  mortgage  is  not  merged  in  the 
estate  by  the  purchase  of  tiie  propwty  by  the  n^rtgi^ee  at  a  sale  under 
a  junior  mortgage,  against  bis  intention  to  that  effect. So  it  has  been 

U.  Tannioe  v.  Bergen,  l6  la.  655,  16.  Cnllum  v.  Emanuel,  1  Ala.  23, 

85  Am.  Dec.  531  and  note;  James  v.  34  Am.  Dec.  757. 

Morey,  .2  CW.  {N.  T.)  246,  14  Am.  '  16.  Knowles'  v.   Lawton,   18  Ga. 

Dee.  475  and  note.  476,  63  Am.  Dec.  290,  overraled  on 

Notes:  99  A.  8.  R.  163  et  seq.;  39  another  point  by  Osbom  t.  Rice,  107 

X.R.A.(N.S.)  837  et  seq.  Ga.  281,  33  S.  E.  64. 

$ee  supra,  par.  268,  and  iii£i%,  par.  Note:  99  A.  S.  R.  164. 

282,  283.         ^  17.  Note:  99  A.  S.  E.  165. 

13.  Note:  99  A.  8.  R.  163.  18.  James  v.  Morey,  2  Cow.  (N.  T.) 

14.  Howard  t.  Clark,  71  Vt.  424,  246,  14  Am.  Dee.  475  and  note. 


46  Atl.  1042,  76  A.  S.  R.  782. 


19.  Note:  99  A.  S.  R.  166. 
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decided  that  if  a  mortgagee  pureha^  at  bis  own  foreclosuTe  sale,  and 
befOTe  deed  issues,  pays  a  prior  moHgp^,  and  takes  an  assignment 
tliereof,  with  the  intention  that  the  prior  mortgage  shall  not  merge  in 
hia  title  acquired  at  foreclosure,  there  will  be  no  merger.**  However, 
where  a  mortgagee  purchases  the  mort^ged  premises  upon  execution 
against  the  mortgagor  in  favor  of  a  third  person,  he  purchases  subject 
to  the  mortgage,  and  merges  the  debt  if  such  is  his  intention.  And 
according  to  some  authorities  if  a  sheriff  on  selling  land  on  execution 
announces  that  the  sale  is  made  subject  to  a  prior  lioa,  Mid  bidders 
so  imderstand  it,  the  holder  of  such  lien,  by  purchasing  and  forfeiting 
his  title  in  default  of  redemption,  rot  only  extinguishes  his  lien  upon 
the  land,  but  also  loses  his  remedy  on  the  mortgage  note  if  such  livo. 
consist?  of  a  mortgage.* 

279.  Assicnmest  of  Mortgage. — The  acquisition  of  the  absolute 
title  to  real  estate  by  a  mortgagee  thetvof ,  after  an  aasignmeut  and 
transfer  of  tiie  mortgage  to  a  third  person,  does  not  operate  to  merge 
file  mortgage,  nor  oao  there  be  a  merger  oif «  mortgage  with  the  legal 
estate  upon  a  oo&veyance  by  the  moetgagee  to  the  mortgagor  if  tiie 
former  has  previou^y  assigned  his  mortgage,  although  such  assign- 
ment is  not  of  record.*  Thus,  a  awrtgage  remains  on  equitable  lien 
on  Innds  in  favor  of  the  aesiguee  thereof,  to  whom  it  was  assigned  as 
collateral  security  for  a  loan  made  by  him  to  the  mortgagee,  although 
the  latter  afterward  recmves  a  eonveyance  of  the  pomnises  trom  t|ie 
mortgagor,  and  gives  him  in  conaidesation  therefor  on  acquittaooe  of 
the  mortgage.*  So,  a  tiofnveyanoe  of  real  estate- by  a  mortgagor  to  a 
mortgagee,  or  viob  TOisa,  after,  the  aeaignmeitt  of  the  notes  aecueed, 
and  the  mortgage  to  another,  taking  them  in  good  faith  and  for  value, 
witiiout  the  Imowledge  or  assent  of  the  assignee,  does  not,  m  to  him, 
operate  as  a  merger  of  the  mortgage  ot  affeot  his  rights,  ajod  after  the 
recording  of  Ae  assignment  of  tfa^  mortgage,  a  purchaser  from  the 
mortgaged,  after  the  moitgagor%  release  of  the  equity  of  redemption, 
will  take  sabjeot  to  the  equitable  rights  of  suoh  asaigneQ.*  If  first, 
second  and  third  mortgages  exist  iigainat  the  same  property,  and  the 
third  mortgage  is  by  deed  absolute  on  its  face,  an  assignment  of  the 
fint  mortgage  to  the  third  mortgagee  will  not  meiga  the  first  and  third 

ao.  Mott  T.  Clark,  9  Pa.  8k  300,  46  N.  E.  168,  ,67  A.  S.  B.  506;  Pxatt 


66  N.  H.  598,  22  AU.  555,  13  LJt.A.  (N.8.)  1«33  et  seq.;  LJB.A.  1915F 

1204;  Leonard  v.  Leonia  Heights  lind  555  ;  5  Ana.  Cas.  Mi,  342. 

Co^  81  N.  J.  Bq.  489,  S7  Atl  645,  And  see  supra,  par,  128  et  seq. 

Ann.  Cas.  1914C  74ft;  Pordy  v.  Hun-  8.  Brown  v.  Blydenburgh,  7  N.  T. 

tington,  42  N.  T.  334,  1  Am.  Hep.  141,  67  Am.  r>ee.  506. 

532;  Curtis  y.  Moore,  152  N.  Y.  159,  4.  Note:  99  A.  8.  B.  167, 
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49  Am.  Dee.  566. 


S.  Lime  Rock  Nat.  Bank  ▼.  Ho^, 
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moitgftgee.'  Where  the  U8\gnee  of  a  senior  mortage  reoeiveB  from 
the  mortgagfff  a  conveyance  of  the  mortgaged  premises,  such  convey- 
ance doee  not,  in  equity,  merge  or  extinguish  the  mortgage  as  between 
such  assignee  and  a  junior  incumbrancer.  And  if  the  assignee  of  a 
first  mortg^e  takes  a  ctmveyance  of  the  mort^igor'a  equity  of  ledemp- 
Uon  (here  is  no  merger  of  the  mortgage  in  the  estate  thus  conveyed. 
Obvioiisly,  a  deed  executed  by  a  mortgagor  to  the  assignee  of  the  mort- 
gagee does  not  ideate  a  merger  of  the  mortgage,  when  the  assignee 
refuses  to  accept  the  deed,  and  retains  the  mortgage.* 

280.  Payment  of  Herbage  by  Owner  of  Fee.— Where  the  owner 
of  an  equity  of  redemption  pays  off  a  mortgagee  and  takes  an  assign- 
ment of  the  mortgage,  and  the  documents  or  circumstances  show  an 
intention  to  keep  olive  the  security,  it  is  not  extinguished  but  inures 
for  the  benefit  of  the  owner  of  the  equity  of  red^ption.'  Whether 
or  not  the  acquisition  of  a  note  and  trust  deed  by  the  owner  of  the  fee 
of  the  HLCumbered  property  operates  in  equity  as  a  mergor  depends 
upon  the  intention  of  tiie  parties  and  the  surrounding  otroamstaaceSf 
and  any  act  by  the  owner  of  the  fee  showing  that  he  regards  the  in- 
cumbrance as  still  existing  is  strong  evidence  that  there  is  no  merger.^ 
Stating  the  rule  in  another  form,  it  has  been  said  that  where  tiio 
owner  of  an  equity  of  redemption  pays  off  the  mortgage,  and  takes  aa 
assignment  of  it  to  himself,  it  becomes  merged  in  the  l^al  title  and  ia 
extinguished,  unless  it  iqipeais  that  there  is  some  beneficial  interest  in 
keeping  it  distinct*  And  it  has  been  hdd  that  where  a  grantee  who 
has  assumed  a  mortgage  on  the  property  pays  the  mortgage  debt  in 
full,  taking,  instead  of  a  discharge,  an  assignment  of  the  mortgage, 
running  to  his  daughter,  he  recording  the  assignment  and  retaining 
possesion  thereof,  and  she  paying  nothing  therefor,,  the  note  and 
mortgage  are  extinguished."  In  the  absence  of  an  intent  to  the  con- 
tnxy,  if  fhe  owner  of  a  one  third  interest  in  land  takes  an  incuuo- 
brance  thereon  such  incambrance  as  to  his  third  is  ditstcoyed  and 
merged  in  his  legal  estate.  And  if  a  partnership  holds  a  fee  simple  title 
to  OOTtain  mortgaged  lands,  and  the  mortgf^  thereon  is  assigned  to 
a  member  of  the  firm,  and  the  amount  thereof  is  paid  hy  the  firm, 
tiie  mortgage  becomes  merged  in  the  legal  titles,  the.  pey meat  of  the 
mortgage  being  a  part  of  the  consideration  for  the  land,  and  it  can- 
not be  enforced  by  the  assignee  thereof.^* 

6.  Biusdl  T.  Still,  63  Tt  490,  22  862, 18  Eng.  Rnl.  Caa  552. 


'  7.  Capitol  Nat.  Bank  ▼.  Holmes,     9.  Gardner  v.  Astor,  3  Johns.  Gh. 
43  Colo.  154,  05  Pac.  314,  127  A.  S.  (N.  Y.)  53,  8  Am.  Dee.  465. 
R.  108,  16  L.BA.(N.S.)  470  and     10.  Lydon  v.  Campbell,  204  Mesa, 
note;  Thorne  v.  Cann  {1895]  A.  C.  580, 91  N.  E.  151, 134  A.  S.  B.  702. 
11,  64  L.  J.  Gh.  1;  71  L.  T.  N.  S.     11.  Note:  09  A.  8.  R.  17L 


Ati.  619,  25  A.  S.  B.  777. 
6.  Note:  09  A.  8.  B.  168. 


And  see  supra,  par.  270. 
S.  Note:  99  A.  8.  B.  170. 
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281.  CtmTCjruice  fty  Ineffective  Vetd'  or  of  Imperfect  Title.— A 

mortgage  is  not  merged  where  the  deed  conveying  the  equity  of  re- 
demption to  the  mortgagee  is  invalid  because  fraudulent  as  to  the 
creditors  of  the  mortgagor.^*  And  even  if  a  mortgage  would  he  merged 
in  an  unauthorized  or  fraudulent  ctinveyance  of  the  mortgaged  prop- 
«rty  to  the  mortgagee,  were  the  conveyance  to  stand,  it  will  not  merge 
where  tfae  conveyance  is  set  aside."  Furthermore,  while,  as  a  rule, 
one  cannot  he,  at  the  same  time,  owner  and  mortgagee  of  the  same 
property^  if  the  title  which,  apparently  conveying  perfect  ownership, 
is  supposed  to  destroy  the  mortgage  by  confudon,  turns  out  to  be  no 
title  or  an  imperfect  title,  the  mortgage,  which  was  suspended,  and 
thus  apparency  destroyed,  upon  the  assumption  of  perfect  owner- 
ship, revives;  the  cause  of  it^  suspension  and  supposed  destruction  no 
longer  existing.  ^'Tbe  effect  cannot  have  a  longer  duration  than  tlie 
cause."" 


InteTThediate  Liens  or  Incv/mbriincet 

282.  Genoral  Rule. — Unless  an  intention  to  merge  with  knowledge 
of  a  junior  lien  or  liens  clearly  appears,  no  merger  results  from  the 
su^uitement  by  the  holder  of  the  senior  mortgage  jof  the  intenets  of 
the  mortgagor,  and  the  senior  mortgage  retains  its  priority  as  against 
all  junior  or  intervening  liens  upon  tiie  mortgaged  property;  and  this 
is  true  whether  the  interest  of  the  n^ortgagor  is  the  legal  tiUe  to  the 
land  or  the  mere  equity  of  redemption.^  It  is  only  when  the  fee  and 
the  lien  center  in  the  same  person,  without  any  intervening  claims, 
liens,  or  equities,  that  a  merger  of  the  title  and  the  lien  will  take 
place."  Accordingly,  when  a  trust  deed  creditor  buys  the  trust  sub- 
ject and  takes  a  conveyance  therefor  from  his  debtor,  his  lien  is  not 
thereby  so  mergied  in  bis  estate  as  to  make  his  entire  estate  in  the  land 
subject  to  an  intervening  Hen;  equity  will  pireserve  the  trust  lien  for 

U.  Lodd  V.  Wiggin,  SB  K.  H.  m,  telDspangh  v.  ICeBxide,  7  Pidn  (K. 

«»  Am.  Oes.  661.  T.)  500,  Sdr  Am.  Deo.  380;  Kktu  v. 

Note:  30  Ii.B.A.{N.S.)  842.  Obenchain,  48  Oza  86i  86  Pae.  617, 

15.  Kota:  39  LJUL(N.8.)  843.  ■  120  A  S.  B.  821;  Howard  v.  Owk. 
14.  Pttgh  V.  Sample,  123  La.  TOL  7>  Vt  424,  46  Atl.  1042,  76  A.  S.  B. 

So.  626^  39  L.B.A.(N.&)  83^  782;  Forbes  v.  Motatt,  18  Tes.  Jr. 

16.  PaetoTB*,  etc.,  tna.  Oo.  v.  Hot-  384^  11  Bev.  Bep.  222,  17  J&ng.  Bnl. 
Vby,  m  V.  S.  738,  4  S.  Ct  679,  Cwl  380. 

28  U.  S.  (L.  ed.)         Woodaide  v.  KoU»:  5  Am.  Dec  233  ;  99  A  S.  B. 

lippold,  113  Ga.  877,  30  S.  E.  400,  163  et  seq.;  39  L.B^.(N.S.)  834  et 

84  A.  S.  B.  267;  Cob«ru  v..  Stephens,  «eq.;  IB  Eng.  Bid.  Cas.  563. 

13T  Ind.  683»  36  K.  S.  132,  45  A.  S.  And  see  sapra,  par.  277. 

B.  218}  Ibneman  v.  Pan],  3  QnealL  IB.  Cobum  v.  Stepfaena,  137  lod. 

(Me.)  260,  14  Am.  Dec  237;  Crosby  683^  86  N.  E.  132,  46  A.  S.  B. 

v.  Taylor,  15  Gray  (Mass.)  64,  77  218. 

Am.  Dec.  352;  Hunt  v.  Hont,  14  Notes:  99  A.      Bw  169;  30  L.B.A 

Pick.  (Mass.)  374,  25  Am.  Dee.  400;  (N.S.)  836. 
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hia  protection.**  XSksmim,  a  conveyance  to  a  mortgagee  by  a  grantee 

of  ihe  mortgagor  does  not  effect  a  merger,  where  there  is  an  outstand- 
ing junior  incumbrance.  Equity  will  never  compel  a  mergw  where 
land  is  deeded  to  a  prior  mortgagee,  if  subsequent  to  the  making  of 
such  mortgage  the  grantor  hae  burdened  the  land  with  a  second  mort- 
gage.^" And  the  conveyance  of  the  legal  estate  to  the  vendee  and  the 
simultaneous  execution  of  a  mortgage  to  the  person  who  advances  the 
purchase  money  is  not  such  a  merger  as  will  let  in  mechanics'  claims 
against  the  equitable  estate  of  the  vendee.^' 

283.  Presumption  as  to  Intention. — ^Unless  the  intention  to  merge 
is  expressly  stated,  in  many  jurisdictions,  the  rule  obtains  that  where 
there  is  an  intervening  incumbrance,  it  will  be  presumed,  as  a  matter 
of  law,  that  no  merger  was  intended  by  the  mortgagee  in  accepting 
from  ijie  mortg^or  a  conveyance  of  the  mortgaged  premises,**  and 
there  are  cases  in  which,  in  order  to  prevent  injustice,  equity  will 
presume  against  a  merger,  although  all  the  eesential  elements  of  a 
technical  merger  are  present.*  But  this  presumption  is  not  conclusive; 
it  may  be  rebutted  by  evidence  that  would  warrant  a  jn^  in  finding 
that  a  merger  had  been  expressly  agreed  to,  or  that  the  mortgagee's 
conduct  and  action  were  such  as  oouid  be  only  fairly  ascribed  to  aa 
intention  to  merge.' 

Diaeharge  or  Swrmder  of  Mortgag$ 

284.  View  that  Priority  of  Lien  Is  Not  Affected. — According  to 
one  line  of  authorities,  a  discharge  by  the  mortgagee  of  hia  lien  and 
the  surrender  of  the  evidence  thereof  to  the  mortgagor,  in  eonndera- 
tion  of  a  conveyance  of  the  int^^sts  of  the  latter  to  the  former,  doea 
not  operate  as  an  extinguishment  of  the  lien  as  against  junior  or  in- 
termediate incumbrances,  and  the  senior  lien  still  »tains  its  priority.^ 
It  has  been  asserted  that  even  thou^  the  mortgagee,  through  igno- 
rance of  the  junior  lien  or  through  inadvertence,  actually  dischargee 
his  mortgage  and  cancels  the  notes  secured  thereby,  with  the  inten- 
tion to  extinguish  them,  neverth^ees,  if  it  is  made  to  appear  that  such 

17.  SnlUvan  T.  SanndciTs,  66  W.  Va.  (N.6.)  837;  18  Eng.  RuL  Caa.  563. 
350,  66  S.  E.  407,  19  Ann.  Cas.  480,  See  supra,  par.  277,  282. 

42  L.ILA.(N.S.)  1010.  1.  Kata  v.  Obenehain,  48  Ore.  352,. 

18.  Note:  99  A.  S.  R.  169.  85  Pae.  617, 120  A.  S.  R.  821;  Forbes 

19.  Campbell's  Appeal,  36  Pa.  St.  t.  Moffatt,  18  Yes.  Jr.  384,  11  Rev. 
247,  78  Am.  Dec  375.  Rep.  222,  17  Eng.  Rol.  Caa.  380. 

20.  Factora',  etc,  Ins.  Co.  v.  Mar-     Note:  39  UR.A.(N.S.)  838. 
phy,  111  U.  S.  738,  4  S.  Ct.  679,  28     2.  Note:  39  L.R.A.(N.S.)  838. 

n.  S.  (L.  ed.)  582.   And  see  Capitol     3.  Sollivan  t.  Saunders,  66  W.  Va. 
Nat.  Bank     Holmes,  43  Colo.  154,  95  350,  66  S.  E.  497,  19  Ann.  Cas.  480,. 
Pac.  314,  127  A.  S.  R.  108;  16  L.R.A.  42  L.R.A.(N.S.)  1010. 
(N.S.}  470  and  note.  Note:  39  L.R.A.(N.S.)  838  et  seq. 

Notes:  99  A.  S.  R.  168;  39  L.R.A.  And  see  supra,  par.  262,  263. 
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intervening  title  exists,  the  law  will  prefiume  conclusively  that  the 
mortgagee  did  not  intend  to  postpone  his  mortgage  to  the  subsequent 
title.* 

285.  Viev  that  Priority  Is  Lost — Opposed  to  the  doctrine  stated 
in  the  preceding  paragraph,  a  number  of  decisions  take  the  view  that, 
in  the  absence  of  any  proof  of  fraud,  when  the  mortgagee  intention- 
ally cancels  bis  mortgage  and  accepts  a  deed  from  the  mortgagor  of 
the  mortgaged  land,  he  takes  subject  to  a  junior  recorded  incum- 
brance, although  he  bad  no  actual  knowledge  of  the  same.*  And  it 
has  been  held  that  although  a  mere  conveyance  of  the  mortgaged 
premises  to  the  mortgagee  will  not  constitute  a  merger  of  the  estateSr 
ye^  where  the  mortgagee  discbarges  his  mortgage  of  record  and  sur- 
renders  up  the  mortgage  indorsing  the  same  satisfied,  the  estates  are 
merged,  although  the  mortgagee  is  laboring  under  the  mistaken  belief 
that  the  holder  of  the  junior  inctmibrance  made  no  claims  upon  the 
land;  and  equity  will  refuse  to  restore  the  lien,  since  the  mortgagee 
was  guilty  of  culpable  and  inexcusable  negligence  in  not  ascertaining 
whd^er  or  not  the  junior  incumbrancer  would  enforce  his  mortgage.* 
So  it  has  been  decided  that  a  mortgagee  who  releases  and  discbarges 
his  mortgage  upon  receipt  of  the  conveyance  of  the  mortgaged  prem- 
ises, with  knowledge  of  an  outstanding  adverse  claim,  is  not  entitled 
to  have  his  mortage  reinstated  or  the  release  and  satiaf action  art  aiide, 
in  order  that  it  take  priority  over  such  outstanding  title;  and  the  rule 
is  asserted  that  while  there  can  be  no  doubt  of  the  authority  of  a  court 
of  equity  in  a  proper  case  to  reinstate  a  satisfied  mortgage  or  other 
lien  upon  real  estate  when  it  appeftrs  to  have  been  given  under  a  mi»* 
take,  inadvertence,  or  procured  by  fraud,  nevertheless,  when  it  is  vol- 
untarily given  by  the  mortgagee  or  other  lawiiil  owner  of  the  mort- 
gage, without  payment  being  made,  or  when  not  necessary  to  protect 
some  other  interest,  the  equitable  doctrine  of  subrogation  can  hove 
no  particular  application  in  proceedings  to  set  it  aside,  except  perhaps 
by  analogy.' 

286.  Relief  from  Discharge  Procured  by  ^aud. — ^Equity  will  can? 
oel  and  set  aside  a  satisfaction  of  a  mortgage  and  foreclose  the  same 
in  behalf  of  the  mortgagee,  who  was  induced  to  cancel  the  mortgage 
in  reliance  upon  a  deed  of  the  premises,  without  knowledge  of  a  judg- 
ment lien  thereon,  the  title  being  represented  as  clear.'  And  although 
it  appears  that  the  mortgagee  intended  to  accept  a  deed  of  the  equity 
of  redemption  in  GonaideratUm  of  the  discbarge  of  the  mortgagor's 
debt,  nevertheless,  if  he  was  induced  to  accept  the  deed  in  pdymont 

4.  Note:  89  LJl.A.(N.S.)  839.  7.  Errett  v.  Wheeler,  109  Minn. 

6.  Note:  39  L.R.A.(N.S.)  840  et  157,  123  N.  W.  414,  26  L3.A.(N.S.) 
Beq.  816. 

6.  Woodaide  v.  Llppold,  113  Ga.     8.  Note:  38  LB.A.(N^.)  841. 

877,  39  S.  E.  400,  84  A.  S.  B.  267. 
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and  discharge  of  his  debt,  through  fraudulent  representations  of  the 
mortgagor  that  the  premises  were  otherwise  free  from  incumbrance, 
equity  will  relieve  him  from  the  unconscionable  position  in  which 
this  fraud  has  placed  him,  by  reinstating  him  in  his  rights  under  his 
note  and  mortgage  as  they  existed  before  the  taking  of  the  deed.* 
Even  though  the  mortgagee  receives  a  deed  of  the  mortgaged  property 
with  the- understanding  and  upon  the  agreement  that  the  mortgage 
debt  ia  Uiereby  satisfied,  yet  where  this  agreement  is  based  upon  false 
representati6na  and  ^isseoiions  and  covenants  in  the  deed  that  the 
property  is  unencumbered,  the  mortgagee,  as  against  a  subsequent 
judgment  lien,  in  equity  will  be  permitted  to  revive  his  mortgage,  and 
recover  thereon  as  though  the  deed  had  not  been  made  and  the  mort- 
gage released.'* 

XXK.  Matxjritt 

287.  Id  Genaral;  Effect  of  Cmflicting  Provisloas  in.  Mortgage  and 
Bond  or  Note.— -There  can  be  little  doubt  as  to  when  an  ordinary 
mortgage  given  to  secure  a  particular  debt  pE^able  at  a,  definite  tim» 
msturesr  as  obviously  the  mortgage  in  such  a  case  reaches  maturity 
on  default  in  the  discharge  of  the  debt.  And  certainly  if  no  ^atute 
inturpoee,  a  mortage  securing  a  debt  payable  by  instalments  reaches 
maturity  on  default  of  payment  of  the  first  instalment,  for  the  pur- 
pose of  enfuning  payment  tiier&of,  and  the  mortgi^ed  property  mny 
be  Bold  therefor.^'  And  when  all  ^e  instalments  become  due  before 
the  final  hmiing,  the  court  may  act  upon  the  whole  contract.*'  It 
has  beezi  held  that  a  condition  in  a  mortgage  that  if,  at  tJbe  expiration 
of  the  time  limited  for  the  payment  of  the  instalments^  there  should 
remain  due  on'tiie  mtortgage  a  named  sum,  the  mortgagor  might  have 
the.  privilege  of  paying  the  amount  due  by  giving  his  note  therefor, 
secured  by  mortgage  on  other  real  estate,  does  not  prevent  the  instal- 
ments from  falling  due  at  the  time  stipulated,  nor  prevent  a  sale  under 
t}ie  mortgage  to  satisfy  them  whep  due.**  Where  a  mortgage  is  secur- 
ity for  interest  as  well  as  principal,  it  reaches  maturity  for  the  pur- 
pose gf  foreclosure  on  default  in  payment  of  the  interest,  in  the  ab- 
sence of  any  special  provision  on  that  subject.**  So  where  a  power 
of  sale,  in  a  deed  of  trust  given  tn  secure  a  note,  authorizes  the  trustee 

9.  H'oward  v.  Gark,  71  Vt  424,  46  149.  4  Am.  Dee.  623. 

AU.  10^  76  A  S.  B.  782.  Note:  Ann.  Cas.  1912C  847. 

Itt.  Tanniee  t.  Bergen,  16  la.  £56,  IS.  Bacoa  v.  Northwestern  Mut.  L. 

85  Am.  Dec  631.  Ins.  Co.,  131  U.  S.  258,  9  S.  Ct  787, 

11.  State    Bank    v.    Tweedy,    8  33  U.  S.  (L.  ed.)  128. 

Blackf.  (Ind.)  447,  46  Am.  Dec.  466;  14.  Mercantile  Trust  Co.  v.  Uu- 

Adamd  v.  Essex,  1  Bibb  (Kj.)  140,  souri,  etc.,  B.  Co^  86  Fed.  221,  1 

4  Am.  Dec.  623.  Lit.A.  397. 

Note:  37  IiJl.A.  t37.  Note:  37  LILA.  738. 

12.  Adams  v.  Essex,  1  Bibb  (Ky.) 
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to  sell  if  the  note  shall  not  be  paid  with  the  interest,  the  omission  to 
pay  Interest  is  a  default,  and  authorizes  the  trustee  to  sell.>*  But  it 
has  been  held  that  a  statute  providing  that  whenever  the  complaint 
is  filed  to  foreclose  a  mortgage  upon  which  there  should  be  due  any 
interest  or  instalment  of  principal,  or  there  are  instalments  not  du6, 
the  defendant  may  pay  into  court  the  principal  and  interest  due  witli 
costs,  and  proceedings  shaU  then  be  stayed,  does  not  authorize  the  fore- 
closure of  a  mortgage  befwe  the  principal  becomes  due,  vhere  such 
foreclosure  is  not  authorized  by  di«  terms  of  the  mortgage  itself.^* 
And  there  is  authority  for  the  proposition  t^tiat  an  action  to  foreclose 
a  mortgage  for  nonpayment  of  interest  cannot  be  maintained  where 
the  mortga^  contains  no  provision  for  the  foireclosure  upon  such 
nonpayment.?'  The  oases  of  disor«pancy  in  r^ation  to  maturity 
between  the  bond  or  notct  and  the  mortgage  securing  it  generally  are- 
resolved  one  of  two  rulea;  to  wit,  first,  that  if  the  two  instruments 
are  not  conflicting,  effect  ia  to  be  given  to  the  provisiona  of  both  of 
them ;  and,  second,  that  if  there  is  a  conflict  the  terms  of  the  note  or 
bond  will  control  those  of  the  mort^g^**  though  as  to  this  proposi- 
tion there  is  some  dissent.'*  t 

288.  Xortgage  Conditioned  in  Parent  after  Notice  er  for  Sup- 
port— A  mortgage  providing  for  defeasance  in  case  the  mortgagor 
pays  the  debts  secured  within  a  certain  time  after  notice  to  him  to  pay 
does  not  mature  until  the  expiration  of  such  time  after  the  stipulated 
notice.  The  right  to  foreclose  does  not  accrue,  nor  does  the  statute  of 
limitataons  against  that  right  commence  to  run,  until  such  time.** 
If  the  condition  of  a  mortgage  is  to  indemnify  the  mortgagee  against 
the  support  of  a  third  person,  it  is  a  suflicient  breach  that  the  mort- 
gagee was  compelled  to  pay  for  such  support  for  &  part  of  the  time,' 
and  if  there  is  no  place  specified  where  the  support  is  to  hie  furnished, 
it  must  be  provided  where  the  person  to  be  supported  elects  to  receive 
it  if  no  unnecessary  expense  is  occasioned  by  his  election.*  But  it 
has  been  held  that  there  is  no  breach  of  the  condition  until  appliear 
tion  for  the  support  and  a  refusal  to  furnish  it' 

289.  Validity  and  Constroctioa  of  AcceleratiTe  ProTisxon;  Effect  of 
A ssignmen t>— The  proposition,  is  accepted  without  dispute  that  a  stip- 

16.  BiehanU  y.  Holmes,  18  Bow.  261,  26  LitA.  765.  ' 

143,  15  tJ.  S.'  (L.  ed.)  304.  SO.  Note:  136  A.  8.  R.  475.  .* 

16.  Bank  t.  Doheity,  29  Wsih.  1.  Wbitton  v.  WhittOB,  38  K.  B. 
233,  69  Fee.  732,  92  A.  3.  R.  903.  127,  75  Am.  Dec  163. 

17.  Note:  87  LJI.A  739.  2.  Norton  v.  Webb,  36  Me.  270,  58 

18.  Note:  «  L.B.A.(N.S.)  476  fl^  Am.  Dec  745;  Tuttle  v.  Bnrgett.  53 


Boa.  .  \JIUO    Ob.    WO,  JX.    Cj.    »£J,  Oa 

19.  Ckrit  v.'Paddoek,  4'  Idaho  14%  S.  B.  649,  30  t.R.A.  214. 
132  Pac  795,  46  liJtA.(N.S.)  476     S.  Colenian  v.  Whitney,  62  Vt  123. 

and  note;  Swearingen'  v.  Lahner,  93  ^  AtL  32,  9  ULA.  517. 

Ia.  147,  61  N.  W.  431,  57  A.  fl.  E.  ' 
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ulation  in  a  mortgage  providing  that  the  whole  debt  secured  thereby 
shall' become  due  and  payable  upon  failure  of  the  mortgagor  to  pay 
the  interest  annually  or  to  comply  with  any  other  condition  of  the 
mortgage  ia  a  legal,  valid,  and  enforceable  stipulation,  and  is  not  in 
the  nature  of  a  penalty  or  forfeiture/  And  though  a  statute  author- 
izing the  isue  of  bonds  provides  that  they  are  not  to  mature  before  a 
certain  time  the  obligor  has  a  right  to  mortgage  its  property  for  the 
payment  of  instalments  of  interest  as  well  as  principal,  and  to  make 
it  one  of  the  provisioDB  of  the  mortgage  that  it  may  be  foreclosed  if 
these  instalments  are  not  ptud  as  they  fall  due.*  Though  a  contrary 
rule  has  apparently  been  applied  in  some  instances,*  it  would  seem 
that  generally  accelerative  provisions  in  mortgages  are  not  even  viewed 
with  disfavor  by  the  courts,  but  are  to  be  construed  and  th^  intoition 
of  the  parties  ascertained  by  the  same  rules  as  other  contracts.'  Where 
the  stipulation  for  the  acceleration  of  'the  mortgage  is  in  the  form  of 
an  option  to  the  mortgagee  to  declare  the  debt  due,  an  assignment  of 
the  mortgage  carries  with  it  the  option  contained  therein,  although  It 
ia  not  in  terms  granted  to  the  assignee.  This  is  certainly  the  rule 
where  a  mortgage  is  regarded  as  a  mere  lien  for  security  of  the  debt 

290.  Discrepancy  in  Accelerative  Provisions  of  Mortgage  and  Bond 
or  Note  Secured. — Pursuant  to  general  rules  of  construction  if  there 
is  a  discrepancy  in  the  accelerative  provision  contained  in  a  mortgage 
«Uid  the  note  or  bond  secured,  effect  will  be  given  both  in  case  there 
is  no  actual  or  necessary  conflict.*  So,  provisions  in  a  mortgage  that 
-default  in  payment  sh(Jl  mature  the  entire  debt  at  the  option  of  the 
iholder,  and  in  the  note  secured  by  the  mortgage,'  that  default  shall 
render  the  whole  sum  immediately  due  and  collectable,  will  be  con- 
strued together  and  held  to  mean  that  default  will  render  the  whole 

4.  Olcott  V.  Bynum,  17  WaU.  44,  «.  Olcott  v.  Bynnm,  17  WaU.  44, 

21  U.  S.  (L.  ed.)  570;  Graham  v.  21  U.  S.  (L.  ed.)  570;  Chicago,  etc., 

Fitta,  53  Fla.  1046,  43  So.  512,  13  R.  Co,  v.  Fosdiek,  106  U.  S.  47,  1 

Ann.  Gas.  149;  Sehooley  v.  Bomain,  S.  Ct.  10,  27  U.  S.  (L.  ed.)  47. 

31  Md.  574,  100  Am.  Dec.  87  and  7.  Swearingen  v.  Lahner,  93  la. 
note;  White  v.  MiUer,  52  Minn.  367,  147,  61  N.  W.  431,  57  A.  B.  R.  261, 
54  N.  W.  736,  19  LiLA.  673;  Con-  26  L.B.A.  765;  National  L.  Ins.  Co. 
uecticut  Mut  L.  Ins.  Co.  v.  Wester-  v.  Bntler,  61  Neb.  449,  85  N.  W.  437, 
hoff,  58  Neb.  379,  78  N.  W.  724,  79  87  A.  S.  B.  462. 

N.  W.  731,  76  A.  S.  R-  101;  Na-  8.  Bartlett  Estate  Co.  v.  Fairhaven 

tional  L.  Ina.  Co.  t.  Butler,  61  Neb.  Land  Co.,  49  Waah.  58,  94  Pae.  900, 

449,  86  N.  W.  437,  87  A.  S.  R.  462;  126  A.  S.  R.  856,  15  LJLA.(N.8.) 

Noy«  v.  Clart,  7  Paige  (N.  Y.)  179,  590  and  note. 

32  Am.  Dee.  620  and  note;  Sheri-  9.  Central  Trust  Co.  v.  Meridian 
dan  First  Nat.  Bank  v.  Citizens'  State  light,  etc.,  Co.,  106  Hiss.  431,  63 
Bank,  11  Wyo.  32,  70  Pac.  726,  100  So.  575,  51  L.B.A.(N.8.)  151  and 
A.  8.  R.  925.  note. 

Note:  76  Am.  Dec.  228.  Note:  46  L.R.A.(N.S.)  476  «t  wq. 

6.  Howell  V.  Western  R.  Co.,  94  Se?  supra,  par.  277. 
U.  S.  463,  24  U.  B.  (L.  ed.)  254. 
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:sum  due  at  the  option  of  tlie  creditor.**  And  default  in  the  payment 
■of  interest  on  a  note  which  provides  for  a  payment  at  stated  intervals 
authorizes  immediate  foreclosure  of  the  mortgage  securing  it,  although 
the  note  provides  that  interest  unpaid  when  due  shall  be  added  to  the 
principal  and  bear  interest,  if  the  mortgage  stipulates  that  in  case  of 
default  in  payment  of  principal  or  interest  or  any  part  thereof  when 
due  the  pruniaes  may  be  sold  and  the  whole  of  the  principal  and 
interest,  whether  due  or  not,  retained  from  the  proceeds.**  It  has  been 
held,  however,  that  a  mortgage  taken  to  secure  a  promissory  note  pay- 
■able  a  certain  number  of  years  after  date,  with  interest  as  therein 
atated,  payable  monthly,  cannot  be  foreclosed  until  the  principal  is- 
due,  if  the  condition  of  the  note  is  that  the  mortgaf^  shall  on  or 
before  maturity  pay  the  note  with  the  interest  that  may  be  due  there- 
on, even  though  it  is  stipulated  that  if  the  mortgagor  fails  to  pay  the 
note  with  interest,  or  any  part  thereof,  a  suit  shall  be  commenced  and 
■attorneys'  fees  shall  be  cdlowed.  Such  stipulation  is  considered  as  not 
intended  to  affect  the  other  provisions  (rf  the  mortgage,  but  merely 
to  provide  for  the  attorneys'  fee  when  the  right  to  foreclose  accrues 
4ind  is  exercised." 

291.  Accelerative  Provision  in  One  Instrument  Only. — ^It  is  gener- 
-ally  conceded  that  an  acceleration  clause  in  the  note  or  bond  secured, 
and  not  in  the  mortgage,  permits  ^e  foreclosure  of  the  mortgage 
■according  to  the  terms  of  such  clause.**  A  fortiori  is  this  true  where 
the  mortgage  is  conditioned  for  the  payment  of  the  note  or  bond 
according  to  its  true  intent  and  tenor.**  And  it  is  also  usually  held 
^at  though  there  be  no  acceleration  clause  in  th«  note,  an  acceleration 
clause  in  the  mortgage  will  enable  the  h(^der,  upon  the  breach  men- 
tioned, to  foreclose  the  mortgage  for  the  full  amount  <rf  the  note, 
although  the  debt  be  not  due  by  its  terms.*'  Moreovor,  upon  the 
weight  of  authority  a  clause  only  in  the  mortgage  providing  that  the 
debt  shall  become  due  upon  a  contingency  therein  set  forth  will  mature 
the  note,  although  it  be  not  due  by  its  tEonaas.*'  There  are  other  cases, 
however,  which  limit  the  effect  an  aoceleration  clause  only  in  the, 
mortgage  to  realizing  upon  the  security.*'  Where  notes  are  executed. 

10.  Clark  v.  Paddoek,  24  Idaho  v.  Westorhoff,  56  Neb.  379,  78  N.  W. 
142.  132  Pac  795,  46  L.EJL.(N.S.)  724,  79  N.  W.  731,  76  A.  S.  E.  101. 
475.  Note:  46  L.R.A.(N£.)  479. 

11.  Castor  V.  Maramoto,  69  Warfi.  16.  Note:  46  L.R.A.(N.S.)  480. 
145,  125  Pac  153,  42  LJIA.(N.S.)  17.  White  v.  MiUer,  52  Minn.  367, 
108  and  note.  54  N.  W.  736,  19  Ii.R.A.  673;  Owings 

12.  Bank  v.  Doherty,  29  Wash.  233,  t.  McKenrie,  133  Mo.  323,  33  S.  W. 
•69  Pac.  732,  92  A.  S.  R.  903.  802,  40  L.RA.  154.   See  also  Ameh- 

13.  Note:  46  L.R.A.(N.S.)  479.  ean  Nat.  Bank  v.  American  Wood  Pa- 

14.  Graham  v.  Fitta,  53  Fla.  1046,  per  Co.,  19  R.  I.  149,  32  AtL  305,- 


Note:  46  L.R.A.(N.8.)  479.  Note:  46  LJtJL(N.S.)  481. 
16.  Connecticut  Mut.  L.  Ins.  Co.        _    .  _ 


-43  So.  51,  13  Ann.  Cas.  149. 
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by  two  or  more  makers  and  one  of  them  gives  a  mortgage  with  a  dauae 
in  it  accelerating  the  payment  of  the  principal  if  one  of  the  notee  or 
interest  should  be  unpaid,  it  has  been  held  that  such  a  default  cannot 
make  the  principal  due,  as  all  of  the  makers  did  not  join  in  the  mort- 
gage." 

292.  Neceuity  for  Breach  of  Condition;  Remittance  of  Unearned 
Interest. — ^Before  a  stipulation  for  the  acceleration  of  the  maturity  of 

u  mortgage  can  become  operative,  a  legal  breach  by  the  mortgagor  of 
the  condition  on  which  it  is  dependent  must  occur.  Thus  it  has  been 
held  that  the  failure  of  one  who  has  executed  to  a  nonreeident  a  bond 
and  mortgage  in  one  state  upon  property  therein  situated,  which  fixes 
no  place  for  payments,  to  tender  interest  due  at  the  latter's  residence 
will  not  entitle  the  latter  to  declare  the  whole  debt  due  for  default  in 
payments  of  interest  according  to  the  provisions  of  the  contract,  since 
it  is  the  creditor's  duty  to  provide  a  place  in  the  former  state  whwe 
'  the  payments  may  be  made.**  And  the  mortgagee  may  be  estopped 
by  his  conduct,  as  where  he  has  wrongfully  prevented  payment,  from 
enforcing  an  accelerative  provision.^  It  has  been  held,  however,  that 
a  judgment  against  a  corporation  is  not  collusive  in  t^e  legal  sense,  so 
as  to  prevent  its  nonpayment  from  constituting  a  default  for  whidi  a 
mortgage  debt  may  be  declared  due  under  an  accelerative  provision 
of  the  mortgage,  merely  because  the. action  was  undertaken  for  the 
purpose  of  creating  such  default,  if  it  was  brought  for  a  debt  that  was 
due,  and  was  properly  conducted.*  A  stipulatioQ  in  a  mortgage  given 
to  secure  a  fixed  sum  representing  the  aggregate  of  the  principal  of  a 
debt  and  the  interest  th»eon  for  the  period  of  the  mortgage,  that  on 
default  by  the  mortgagor  in  the  performance  of  certain  conditions  tho 
whole  sum  secured  shall  become  due,  will  not  be  enforced  except  upon 
the  cancella^on  of  the  unearned  interest.  OUiwwise,  the  lender  would 
recover  interest  beyond  the  time  when  his  debt  was  repaid ;  and  this 
would  be  unconscionable.* 

293.  Accelerative  Provision  as  Self-executing;  Performance  of  Con- 
dition after  Breach;  Waiver.— According  to  some  decisions  even  where 
a  mortage  provides  that  on  failure  to  perform  certain  stipulated  ctm- 
ditions,  the  entire  debt  shall  become  due,  a  default  does  not  ipso  facto 
mature  the  whole  debt,'  and  it  is  a[^araitly  well  settled  in  most  jur- 
is.. Note:  46  Lll.A.(Nil.)  4S2.       Co.,  176  U.  B.  181,  20  8.  Ct.  311,  44 

19.  Weyand  v.  Park  Terrace  Co.,  U.  S.  (L.  ed.)  423. 

202  K.  T.  231,  96  N.  E.  723,  Ann.  Caa.  2.  Dtigan  v.  Lewis,  79  Tex.  246.  14 
1912D  1010,  36  LJIjL.(N.S.)  308.       S.  W.  1024, 23  A.  S.  R.  332, 12  L.R.A. 

20.  Hale  v.  Patton,  60  N.  Y.  233,  93;  Cissna  Loan  Co.  v,  Gawley,  87 
19  Am.  Bep.  168;  WeizibezK  v.  Na-  Wash.  438, 151  Pae.  792!,  L.KA:L916B 
hpr,  51  Wash.  591,  99  Pa&  73G,  22  807. 

L.R.A.(N.S.)  956.  3.  Sweoringen  v.  Lahner,  93  la.  147, 

Note:  36-LJLA.(N.S.)  309.  61  N.  W.  431,  57  A.  S.  B.  261,  2(1 

1,1  1.  Diekermaa   v.  '  Northern   Trust  L.ILA.  766;  Owings  v.  MeKenzie,  133 
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isdictions  that  when  the  matoiity  of  the  debt  or  foroolosore  of  the 
mortgage  on  default  is  made  optional  with  the  mortgagee,  some  affirm- 
ative action  m^Bt  be  taken  him  evidencing  his  4eoti<m  to  take 
advantage  of  the  accelerating  provision,  and  that  until  such  action 
has  been  takec,  the  provision  has  no  operati<m.*  In  accordance  with 
this  view  it  is  usually  held  that  the  mortgagor,  after  default  and  at 
any  time  before  the  mortgagee  has  made  manifest  his  election  to 
accelwate  maturity,  may  properly  perform  Htm  condition  broken,  and 
in  that  way  avoid  ihe  consequences  of  the  breach,  and  out  off  the 
right  of  the  mortgagee  sabeequently  to  avail  himself  thereof  to  accel- 
erate mi^rity.*  Thus  under  a  mortgage  clause  providing  that  the 
whole  amount  of  the  mortgage  debt  shall  become  due,  at  the  option 
of  the  mortgagee,  for  default  in  the  payment  of  taxes  a  mortgagee 
who  has  defaulted  in  payment  may  redeem  such  default,  and  bar  the 
right  to  foreclose,  by  the  payment  of  such  taxes  at  any  time  before  suit 
to  foreclose  has  actually  been  begun.*  So,  too,  it  has  been  held  in  a 
number  of  deciGdons  that  an  option  to  declare  the  whole  debt  due,  or 
to  foreclose,  on  default  in  payment  of  interest  cannot  be  exercised  ^ter 
lawful  tender  of  the  overdue  interest  instalment.'  Other  autiiorities, 
however,  are  opposed  to  the  extension  of  the  doctrine  to  the  latter 
class  of  cases,  on  the  ground  that  covenants  for  the  payment  of  taxes 
contain  neither  the  amount  nor  the  time  for  payment,  and  that  fore- 
closure in  case  of  default  would  be  in  the  nature  of  a  penalty,  whereas 
in  the  payment  of  interest,  time  and  amoimt  are  fixed  by  the  contract 
and  known  to  the  mortgagor.^  A  mere  delay  In  exercising  an  option 
to  accelerate  the  maturity  of  a  mortgage  in  the  absence  of  performance 
of  the  broken  condition  by  the  mortgagor  does  not  operate  as  a 

Mo.  323,  38  S.  W.  802,  40  UfU.  175,  26  N.  E.  316,  21  A.  S.  B.  657; 

154;  Spencer  v.  Aiki  Point  Transp.  Flemincr  v.  Fnmmg,  22  OUa.  644, 

Co^  53  Waafau  77,  101  Pao.  fi09.  132  98  Pae.  061,  132  A.  S.  &  668,  22 

A  S.  B.  1068.    And  see  infra,  par.  LJLA.(K.S.)  360  and  note. 

296.  7.  Chicago,  etc.,  E.  Co.  v.  Fosdick, 

4.  Chicago,  etc^  B.  Co.  v.  Voedick,  106  V.  S.  47,  1  S.  Ct  10,  27  U.'  S. 

106  U.  a  47,  IB.  Ot  10,  27  U.  S.  (U  ed.)  47;  Clark  t.  PaddoA,  24 

(L.  ed.)  47;  Cl^  t.  Paddoek,  24  Idaho  142,  132  Pao.  795,  46  UBA. 

Idaho  142,  132  Pae.  795,  46  L.BA.  (N.S.)  475;  Weinborg  v..  Nshov  6l 

(N.S.)  475;  Weinberg  v,  Naher,  51  Wash.  501,  99  Pae.  736,  23  L.B.A. 

Wash.  691f  99  Pac.  736,  22  L.BA.  ^.S.)  966;  Chmby  v.  liignm,  .67 

(N.S.)  956;  Gonby  v.  Ingram.  67  Wash.  97,  106  Pas.  496,  36  UBJL 

Wash.  97,  106  Pae.  495,  36  L.kA.  (N.S.)  232. 

(N.S.)  233;  Bam  v,.  Oallegger,  7  Notes:  32  LJLA.(N.S.)  360  et  seq.; 

442,.  76  Am.  Dee.  ^  and  36  Ii.BA.(N.8.)  308. 

note.  8.  Swearinfen  t.  Lahner,  93  la. 

6.  Fleming,  t.  JQ^aniu,  22  OUa.  Iff,  SI  N.  W.  4^1,  67  A,  S.  B.  203, 

644,  98  Pae.  '96U  132  A.  S.  B.  658,  26  L3.A.  765. 

82  LJIA.(]I^)  360  and  note.  "Note:  22  UBA.(KJ3.)  SSL 
'  9.  Noyes  v.  Andmon,  124  N.  T. 
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waiver  of  fho  optionj*  unless  m6rt|^gor  b  prejudiced  by  the 
delay." 

294.  IIann«r  of  Exercising  Option;  Effect  of  Af&rmativb  Eleetioni-^ 

The  option  to  declare  the  entire  debt  due  on  default  may  of  course 
be  exercised  by  giving  the  payor  fcvraal  notice  to  the  effect  that  the 
whole  debt  is  declared  to  be  due,*'  but  it  is  also  generally  held  that 
the  institution  of  a  suit  to  foreclose  will  be  notice  of  the  most  un- 
equivocal oluracter  that  the  mortgagee  wishes  to  avail  himself  of 
his  option.**  There  axe,  however,  decisionB  to  the  effect  that  the 
mortgagee  must  give  notice  of  his:  election,  and  that  a  ^omurrer  will 
lie  to  a  complaint  in  an  action  to  foreclose  the  mortgage,  if  it  does 
not  show  the  notice  to  have  been  duly  given  to  the  mortgagor.'* 
Generally  speaking,  the  affirmative  exercise  by  a  mortgagee  of  the 
option  to  declare  the  mortgage  due  on  breach  of  a  stipulated  con- 
dition brings  the  mortgage  to  maturity  for  all  piu-poses  as  effectively 
as  if  maturity  had  resulted  from  lapse  of  time.  Both  parties  an 
bound  by  the  election  and  neither  party  can  thereafter,  without  the 
consent  of  the  other,  treat  the  mortgage  as  not  matured.  So,  a  mort- 
gagee, who  electa  to  treat  the  mortgage  due  for  default  in  payment 
of  interest,  cannot,  after  the  mortgagor  has  changed  his  position  by 
negotiating  a  new  loan  to  take  up  the  mortgage  and  interest,  again 
elect  to  regard  the  contract  as  still  in  force,  so  as  to  become  entitled 
to  enforce  a  provision  therein  for  a  bonus  in  case  payment  is  accepted 
before  the  mortgage  becomes  due.'*  In  like  manner  the  exercise  of 
an  option  to  declare  due  the  entire  debt  secured  by  a  mortgage  ter- 
minates the  right  to  make  partial  payments,  and  secure  a  partial 
release  of  property  from  a  mortgage,  "prior  to  maturity"  of  the  mort- 
gage debt."  But  a  provision  in  a  mortgage  that  the  whole  sum 
secured  sha^  become  due  on  any  default  in  payment  will  not  make 
notes  which  are  not  at  that  time  due  according  to  their  terms  due 
within  the  meaning  of  the  rule  which  g;iveB  priority  to  those  first 

g.  QUb  v.  G\bs,  114  Cal.  566,  46  Ins.  Co.  t.  Butler,  61  Neb.  449,  85 

Pac.  667,  55  A,  S.  R.  90.  N.  W.  437,  87  A.  B.  R.  462;  Wein- 

10-  Swearingen  v,  Lahoer,  93  la.  berg  v.  Naher,  51  Wash.  591,  99  Pac. 

147,  61  N.  W.  431,  57  A.  S.  R.  261,  736,  22  L.R.A.(N.S.)  956;  Gunby 

26  L.R.A.  765.  Ingram,  57  Wash.  97,  106  Pac  495, 

,  11.  Weinbei^  v.  Naher,  51  Wash.  36  L.R.A.(N.S.)  232. 

591,  99  Pae.  736,  22  L.R.A.(N.S.)  13.  Basse  v.  Gallegger,  7  Wis.  442, 

956;  Basse  v.  Gallegger,  7  Wis.  442,  76  Am.  Dec.  225. 

76  Am.  Dec.  25-  14.  Kilpatrick  v.  Germaoia  L.  Ina. 

12.  Clark  T.  Paddock,  4  Idaho  142,  Co.,  183  N.  Y.  163,  76  N.  E.  1124, 

132  Pac  795,  46  UR.A.(N.S.)  475;  111  A.  S.  .E.  722,  2  L.B.A.(N.8.) 

Swearingen  v.  Lahner,  93  la.  147,  574. 

61  N.  w;  431,  57  A.  S.  E.  261,  26  16.  BarUett  Estate  Co.  v.  Fair- 

L.R.A.  765;  Bawes  y.  Detroit  F.,  haven  Land  Co.,  ^  Wash.  58,  94  Pae. 

etc.,  Ins.'  Co.,  109  Mich.  324,  67  N.  900.  126  A.  S.  E.  866,  15  LiLA. 

W.  329,  63  A.  S.  R.  581;  National  L.  (N.S.)  590. 
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mataxing.  The  priority  is  to  be  determined  in  such  a  case  by  the 
order  in  which  they  fall  due  according  to  their  terms." 

295.  Effect  of  AcceleratiTe  Provision  to  Start  Statute  of  Limitatioiis 
Roimiiig.— If  a  mortgage  or  note  provides  that  upon  breach  of  a 
atipulatod  condition,  the  entire  debt,  principal  and  interest,  shall, 
at  the  option  of  the  mortgagee,  become  immediately  due  and  pay- 
able, it  is  generally  held  that  the  provisioD  is  merely  permissive, 
and  the  statute  of  limitations  does  not  commeooe  to  run  against  the 
mortgage  or  debt  before  the  maturity  of  the  principal,  unless  the 
mortgagee  has  exercised  his  option  of  declaring  its  maturity.^'  Thus, 
where  a  note  provided  that,  in  case  of  default  in  the  payment  of  inter- 
est, the  whole  indebtedness  should  become  due  if  the  holder  so  elected, 
and  the  mortgage  securing  it  provided  that  upon  default  the  whole 
debt  should  immediately  become  due,  the  stipulati(»i  in  the  note  was 
held  to  govern,  and  in  the  absence  of  an  exercise  of  the  option  it  was 
held  that  limitations  would  not  begin  to  run  from  a  default  in  the 
payment  of  interest,  but  from  the  maturity  of  the  note.^^  There  is 
also  abundant  authority  to  the  effect  that  a  breach  of  a  stipulated 
condition  does  not  of  itself  start  the  statute  of  limitations  running, 
even  though  it  is  expressly  provided  that  on  default  the  debt  or  mort- 
gage  shall  immediately  become  due  and  payable.  Such  a  provision, 
it  is  declared,  is  for  the  benefit  of  the  mortgagee  and  cannot  be  taken 
advantage  of  by  the  mortgagor,  and  action  by  the  former  indicating 
his  election  to  declare  the  mortgage  due  is  therefore  held  necessaxy 
to  start  the  statute.^*  Other  decisions,  however,  proceed  on  the  theory 
that  the  mortgagor  is  as  competent  as  the  mortgagee  to  avail  himself 
of  an  absolute  provision  that  on  the  breach  of  a  stipulated  condition, 
the  mortgage  debt  shall  forthwith  become  due  and  payable,  and 
hold  that  in  such  a  case  the  statute  of  limitations  commences  to  run 
immediately  on  default  even  in  the  absence  of  an  election  by  the 
mortgagee  to  treat  the  debt  as  due.'^  It  has  been  held  that  a  pro- 
riaion  in  a  mortgage  securing  a  note  payable  a  certain  time  after  date, 

16.  Leavitt  t.  Reynolds,  79  la.  348,  Notes:  13  L.R.A.(N.S.)  1192:  22 
44  N.  W.  567,  7  L.R.A.  365.  L.R.A.(N.S.)  UIO;  51  LJl.A.(N.S.) 

17.  Weinberg  v.  Naher,  51  WaA.  158;  2  Ann.  Cas.  854. 

591,  99  P^L  736.  23  L.B^(N.S.)      ^  g^^^^      MUler,  Tl  Kan.  410, 
£  *       -to  T  o  *  /va\  lion    fii   80  Pac.  970,  114  A.  S.  R.  489,  69 
L.R.A.(N.S.)  151  et  wq.;  2  Ann.  Meridian  Light,  etc.,  Co^  106  Miss. 

18.  Note:  51  ^.A.(N.SO  152.  ^          McFadden  v.  Brandon,  8 

19.  Lovell  v.  Qoss,  45  Colo.  304,  f,.  •  p*  «  «-p  '  - 
m  Pac.  72,  132  A.  S.  R.  184,  22  ^±  »  Ann.  Caa.  858  and 
LJl.A.(N.S.)  110  and  note;  Snoho- 

mish  First  Nat  Bank  v.  Parker,  28  Notea:  13  L.R.A.(N.S.)  U91  et 

Wash.  234,  68  Pae.  7S6,  92  A.  8.  B.  aeq.;  61  Lit.A.(N.S.)  162. 

828. 
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that,  Qpon  default  io  payment  of  interest,  Ae  mortgajgee  may  sell 
the  land  at  public  auction  and  retain  out  of  the  proceeds  a  siun  sutB- 
cient  to  pay  the  note  and  interest^  does  not  render  the  entire  sum  due 
upon  exercise  of  the  power  of  sale,  so  that  tiie  statute  of  Ilmitatiou» 
begijQ  to  run  at  that  time.^ 

XX.  Bjoht  akd  BquiTT  OS  Redbmptxoh 

296.  Rigkt  to  Reteem^At  common  law,  a  mortgage  wa?  a  con- 
veyance of  property  to  secure  the  performance  of  some  obligation,  the 
conveyance  to  be  void  on  the  due  performance  thereof.*  Obviously^ 
therefore,  the  mortgagor  had  a  strict  legal  right  to  redeem  hia  prop- 
erty by  the  due  performance  of  the  obligation.  But  as  a  general 
propoaiticm,  a  mortgage  is  not  redeemable  before  the  day  thereby 
fixed  fo*  payment  of  the  m(Hi'gage  moneys,  though  the  full  amount 
oi  principal  and  interest  up  to  that  day  be  offered  to  the  mortgagee. 
Before  that  day  the  mortgagor  cannot  compel  allowance  of  redemp- 
tion.* And  a  suit  to  redeem  ctmnot  be  maintained  unless  the  debt 
was  due  when  suit  was  comm^ced,  though  it  became  due  subse- 
quently, and  before  the  hearing  of  the  cause*  However,  if  the  mortr 
gagee  exercises  his  legal  right  to  take  possession  of  the  mortgaged 
premises,  the  right  to  redeem  atxirues  immediately  to  tiie  mortgagor 
though  the  time  stipulated  for  the  payment  of  the  mortgage  indebted- 
ness has  not  arrived.*  And  where  no  time  is  fixed  for  the  payment 
of  the  indebtedness  tile  right  to  redeem  accrues  immediately.* 
Furthermore,  it  has  been  held  that  in  the  case  of  a  mortgage  given 
to  secure  the  payment  of  money,  a  provision  restricting  for  an  un- 
reasonable length  of  time  the  right  of  the  mortgagor  to  pay  off  the 
indebtedness  and  redeem  is  invalid,'  thou^  the  mortgage  may  be 
made  irredeemable  for  a  reasonable  time.*  Where  a  mortgage  deed 
contains  a  proviso  that  the  principal  shall  not  be  called  in  for  a 
certain  time,  a  corresponding  covenant  will  be  upheld  to  the  effect 
that  the  mortgagor  shall  not  compel  the  mortgagee  to  accept  paytnent 
of  the  principal  before  that  time,  and  even  in  the  absence  of  such  a 
covenant,  the  court  will  not  allow  the  mortgagor  to  redeem  before 
the  time  when  the  mortgage  can  eall  in  the  principal,  unlaBs  the 
time  80  fixed  is  so  distant  as  to  Tender  the  poalipo&ement  of  the  right 

1.  HaU  r.  Jamewn,  151  Cal.  606,  162,  35  N.  £.  673,  39  X.  S.  R.  465. 
91  Pae.  618,  121  A.  8.  R.  137,  12     6.  Notes:  Aim.  Cas.  1912D  960;  IB 
L.R.A.(N.S.)  1190.  Eng.  Rul.  Cas.  117.  ^ 

2.  See  supra,  par.  4.  6.  Note:  Ann.  Cas.  19121)  d60. 

8.  Bernard  r.  Toplita,  160  H*ss.  7.  Foirclongk  v.  Swan  Brewea7  Co. 

162,  35  N.  E.  673,  39  A.  S.  R.  405;  [1912]  A.  C.  (Eng.)  565,  A^n.  Gu. 

Brown  t.  Cole,  14  Sim.  427,  18  Eng.  ^91 2D  057. 

Rnl.  Cas.  116  and  not&  8.  Note:  Amu  Cas.  19I2D  060^ 

4.  Bernard  v.  Toplits,  160  Mass. 


Digitized  by 


Google 


IdB.  C.  L.'  MOBTQAGBft'  % 

to  redeeih  oppressive  to  the  mortgagor  *  Where  a'  mortgage  is  made 
to  secure  -an  annuity  for  life  or  to  indemnify  against  contingent ' 
charges,  or  for  any  other  object  not  capable  of  immediate  valuation, 
immediate  redemption  is  impossible,  as  a  security  can  bci  redeemed 
only  when  tbe  party  redeeming  is  able  to  do  the  thing  intended  to  be 
secured.^*  In  some  jurisdictions  it  is  required  by  statute  or  rule  of 
practice  that  a  mortgagor  must,  after  default.in  payment,  give  to  the 
mortgagee  notice  of  his  intention  to  pay  off  the  mortgage,  or  pay 
interest  in  lieu  of  such  notice.** 

297.  Origin  and  Nature  of  Equity  of  Redemption. — ^As  has  been 
heretofore  slated,  under  the  common  law  theory,  a  mortgage  was 
treated  as.  a  conveyance  of  a  conditional'  estate.  The  title  passed  to 
tfaie  mortgagee^  reverting  to  the  mortgagor  in  case  of  the  due  per- 
formance by  him  of  his  obligation,  but  on  breach  of  condition  becom- 
ing absolute  ii;^  the  mortgagee  and  indefeasible  .by  any  subsequent 
performance  of  the  o][^atiou.*'  But  courts  of  equity  at  an  early 
day,  looking  beyond  the  terms  of  the  instrument  to  the  real  character.. 
of^Uie  transaction^  as  oi;xe-of  secur^y  ^aix4- not  of  purchase,  interfered 
and  gave  to  die  mortgagor  a  right  to  redeem  the  property  from  iha 
forfeiture  following  the  breach)  upon  discharge  of  the  obligation 
secured  within  a  reasonable  period.^'  This  right,  of  ^^inption  after 
forfeiture,  ganerally  known  as  an  equity  of  redemption,  is  the  real 
and  beneficial  estate  in  Use  land.  It  may.  be  eold  and  conveyed  }n 
any  of  the  ordtnairy  modes  of  transfer,  subject  only  to  the  lien  of  the, 
mortgage,**  and,  broadly  q>ea)iingf  is  subject  to  all  the  incidents  .of 
real  property.^*  However,  the  equity  of  redemption,  under  the  com- 
noon  law  at  Ictast,  is  a  purely  equitaJ^le  right,  and  when  its  assertion 

».  Mote:  U  Sng-  €!■>•  117,  70  hJa^JL.Hi  Charter  v.  Stevens,  3 

118.  Denio  (N.  T.)  33,  45  Am.  Dec.  444;' 

10.  Note:  Ann.  Cas.  1912D  960.       Parker  t.  Beasley,  116  N.  C.  1,  21 

11.  Smith  T.  Smith  (1891)  3  Gh.  8.  B.  0»6,  83  L.R.A.  231;  Hitkmau 
5G0,  60  L.  J.  Ch.  694,  45  L.  T.  N.  &[lVi  .CwtreU,  &  Ytsg.  (Teon.)  172,  30 
334,  40  W.  B.  32,  18  Eng.  Bnl.  Cas.  Am.  Dee.  396;  Duty  t.  Graham,  12 
119  and  note.  Te;.  427,  62  Am.  Dec  534. 

12.  See  /rapra,  par  4,  86    Notes:  1  A.  8.  B.  180;  65  A.  S.  B. 

13.  Brobst  V.  Brock.  10  ,WalI.  519,  joo-  ig  Ene.  BuL  Cas.  362,  87»  et 
19  U.  S.  <L.  ed,)  l602;  Terrell  sea 

Allison,  21  WaU.  ®,  22  V.  S.  (L.  ,« 

ed.)  634;  Welsh  v.  Phillips,  54  Ala.     «•       ^pw,  Wr-  U6, 

309,  5  Am.  Rep.  679;  Goodenow  v.  I^^^^Sl 

Ew«,  16  Cal.  461,  76  Arh.  Dec.  540;        «.  W  ,20,  IflS^  S.  B.  38.  1ft 

MeKelvey  v.  Creevey,  72  Conn.  464,  ^";*-vP'SO  Sf  ^  ™St'?^  L*?^" 

46  Atl.,4,  77  A..S.  R.  321;  PusSer  Comn-  **4,**--^"-,^"«^„?' 

v.  Thompson,  132  Ga.  280,  64  S.  E.  ^        ^2'^^*  % 

76,  22  L.R.A.(N.S.)  571;  Barrett  v.  ^  AMjDt^mi  l}^  y.^aiam, 

WnAUy,  124  Dl.  32,  U  N.  E-  863^,  Tel.  427,  62  Am.  Dec  «34. 

7  A.  S.  R.  331;  Benton  Liuid  Co.  v.     Note:  18  Eng.  BiU.  C«b.  376  el 

Zatler,  182  Ho.  251,  81  ^rjT:  I^^^^- 
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would  be  plainly  inequitable,  aid  will  be  withheld.**  So  where  a 
defective  foreclosure  has  been  had,  an  equity  of  redemption  cannot 
be  asserted  against  a  stronger  equity.*'  In  this  connection  it  is 
important  to  note  that,  owing  to  the  wide^read  adoption  of  the 
equitable  conception  that  a  mortgage  ia  a  mere  security  or  lien  con- 
veying no  title  in  many  jurisdictions,  there  is  no  longer  any  double 
ownership  nor  an  equitable  estate  in  the  land,  but  there  is  one  legal 
estate  only,  and  that  belongs  to  the  mortgagor  until  it  is  cut  off  by 
foreclosure  and  sale.  The  mortgagee  has  no  estate  in  the  land,  and 
is  simply  a  creditor  holding  a  lien,  upon  the  mortgaged  premises  as 
security  for  his  debt,  whidb  he  must  enforce  by  a  foreclosure  and 
sale.**  Where  these  views  have  been  adopted,  therefore,  the  term 
equity  of  redemption,  when  used  to  describe  the  estate  of  the  mort- 
gagor or  his  right  after  default  to  discharge  the  mortgage,  is  strictiy 
speaking  a  misnomer.  The  mor^agor  remains  the  legal  owner  of 
the  land ;  and  until  foreclosure,  he  has  a  legal  right,  corresponding  to 
his  legal  right  at  common  law  to  redeem  before  default,  to  discharge 
the  mortgage. 

298.  Contractual  Limitations  on  Redemption.— The  right  and 
equity  of  a  mortgagor  to  redeem,  as  has  been  heretofore  seen,  wa» 

regarded  as  an  inseparable  incident  to  a  mortgage.  Courts  of  equity^ 
applying  the  doctrine,  "once  a  mortgage,  always  a  mortgage,"  refused 
to  permit  the  parties  to  a  traiisaction  intended  as  a  mortgage  to  givft 
the  ti^saction  any  other  character.  And  so  deeds  absolute  in  form, 
if  intended  as  mortgages,  were  construed  as  sdoh,  giving  the  grantor 
a  right  to  redeem.**  Furthermore,  the  mortgagor  cannot  by  any 
agreement,  contemporaneous  witii  the  ti>ansfer  of  his  property,  how- 
ever explicit  or  forceful,  bind  himself  not  to  easert  his  right  and 
equity  to  redeem.***  This  principle  renders  ineffectual  the  deposit  of 
a  deed  in  escrow  by  the  mortgagor  at  the  time  be  gives  the  mortage 
for  delivery  to  the  mortgagee  if  he  fails  to  meet  his  obligation 
prcHuptly;  otherwise  the  rule  could  be  readily  evaded.*  And  a  mort- 
gagee will  not  be  allowed  to  enter  into  a  contract  with  the  mortgagor 

16.  Note:  99  Am.  Dec.  568.  See  1912D  967;  Ooodnum  v.  Orieimn,  2 
infra,  par.  302.  BaU  &  B.  274,  12  Ber.  Bap.  82,  18 

17.  Note:  99  Am.  Dec.  568.  Kng.  BuL  Cm.  6. 

18.  See  sapra,  par.  88.  Notes:  4  A.  S.  B.  700  ;  6  BritiBfa 

19.  See  siipra,  par.  7,  90,  94,  40.  Rul.  Cas.  431.  See  supra,  par.  160^ 
90.  Bradbury   v.   Daveopari,   114  as  to  conTOyanoe  of  mortgagor's  in- 

Cal.  693,  4&  Pae.  1062,  55  A.  8.  B.  tereets  to  mortgagee  subsequent  to 

92  and  note;  Dosean  t.  Holmes,  187  mortgage. 

Mass.  486,  73  N.  E.  666,  105  A.  S.     1.  Holden  Land,  etc.,  Co.  v.  Inter- 

B.  417;  Youle  v.  Richards,  1  N.  J.  sUte  Trading  Co.,  87  Kan.  221,  123 

Kq.  534,  23  Am.  Dee.  722;  Oillis  v.  Pac.  733,  L.R.A.1915B  492;  Plnmmar 

Martin,  17  N.  C.  470,  25  Am.  Dec  v.  Use,  41  Wash.  5,  82  Pac.  1009,  lU 

739;  Faizekmsb  v.  Swan  Bmwen  Co.,  A.  S.  R.  997,  2  LJIA.(N.S.)  627. 
[1912]  A.  C.  (Eng.)  565,  Ann.  Caa.     Ifote:  6  jBiitiflh  Bnl.  Caa.  436. 
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at  the  time  of  the  loan  for  the  purchase  of  the  equity  of  redemption 
for  a  fixed  sum  if  default  should  be  made  in  payment  of  the  mortgage 
money  at  the  appointed  time,'  though  there  is  no  objection  to  an 
agreement  by  the  mortgagor,  entered  into  afrthe  time  of  the  mortgage, 
whereby  a  right  of  pre-emption  is  given  to  the  mortgagee  in  case 
the  mortgagor  should  sell  the  equity  of  redemption,  for  in  such  cases 
the  mortgagor  is  left  full  liberty  either  to  recCeem  or  s^,  and,  if  he 
sells,  he  is  not  tied  down  to  any  price.'  JMoreover,  the  parties  cannot 
limit  the  time  within  which  tiie  right  of  redemption  must  be  exer- 
cised,^ and  a  fetter  upon  tilie  right  of  redemption  is  held  to  exist  by 
reason  of  provisions  postponing  the  right  to  redeem,*  or  stipulate  the 
person  or  peraons  by  whom  it  shall  be  exercised.'  The  right  of 
redemption  cannot  even  by  bargain  between  the  creditor  and  the 
d^tor  be  made  more  burdensome  to  the  debtor. than  the  ori^al  debt, 
exo^t  so  far  as  additional  interest  and  expenses  consequent  on  the 
debt  not  being  paid  at  the  time  appointed  may  occur  or  arise.*  And 
when  the  obligation  is  paid  the  land  and  the  owner  of  the  land  in  the 
use  and  enjoyment  of  it  must  be  as  free  and  unfettered  to  all  intents 
and  purposes  as  if  the  land  had  never  been  made  the  subject  of  the 
security.' 

299.  Persons  Entitled  to  Redeem  GeneraUy^An  equity  of  redemp- 
tion of  course  subsists  in  favor  of  the  mortgagor  of  mortgi^ed  prem- 
ises; and  where  the  mortgaged  properly  is  held  in  common,  any  one 
of  the  mortgagors  is  entitled  to  redeon  from  the'  mortgage.*  A 
grantor  by  an  absolute  deed  which  is  in  fact  a  mortgage  has  the  same 
right  to  redeem  as  a  mortgagor  in  a  formal  mortgage  would  havej  so 
long  as  Um  grantee  retains  the  property,  and  if  the  grantee  omey» 
to  a  bona  fide  purchaser,  he  must  make  good  the  loss  to  the  grantor 
by  reason  of  his  loss  of  his  right  to  redeem  his  land.^'  Furthermore, 
the  equitable  ri^t  to  redeem  a  mortgage  after  breach  of  coAdition . 
extends  beyond  the  mortgagor  to  all  who  claim  through  or  und^ 
him;    and  grantees  and  subsequent  incumbrancers  of  the  mortgaged 

5.  Note:  18  Eng.  Rul.  Cas.  366  ;  6  Meat,  et«.,  Co.  [1914]  A.  C.  (Eng.)  2S^ 
British  RoL  Cas.  435.  Ann.  Cas.  1914B  428;  Jesmiogs  v. 

3.  Note:  18  Eng.  Rul.  Gas.  367.       Ward,  ft  Vera.  620,  18  Eng.  BoL  Ca*. 

4.  Tonld  V.  Richards,  1  N.  J.  £q.  365. 

534,  23  Am.  Dec  722.  Notes:  Ann.  Cas.  1912D  959;  « 

Notes:  55  A.  S.  R.  104;  Ann.  Caa.  British  Rul.  Gas.  431. 

1912D  959  ;  6  British  Rul.  Caa.  437.  8.  Note:  Ann.  Cas.  1912D  959. 

6.  Note:  6  British  Rtd.  Cas.  438.  9.  Horfcon  t.  Maffitt,  14  Hinn.  289, 

6.  Toole  V.  Richards,  1  N.  J.  Eq.  100  Am.  Dea  222;  Diekenon  t.  Sim- 
634,  23  Am.  Dec  722;  Johnston  v.  mons,  141  N.  C.  325,  63  8.  E.  850,  8 
Gray,  16  Serg.  &  R.  (Fa.)  361,  16  Ann.  Cas.  361;  Hubbard  v.  Aaentoey 
Am.  Dee.  677.  Mill  Dam  Co.,  30  Tt  402,  50  Am. 

Notes:  Am.  Caa.  igi2D  959;  6  Dec.  41. 
British  RnL  Cos.  437.  10.  Note:  21  A.  S.  R.  247. 

7.  Ereglinger  t.   New   Patagonia     11.  Wasfamgton    F.   Ina.   Ca  t. 
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premiscfl  may  redeem.^  Bo,  the  giantee' of paH  of  mortgaged 
premises  has  the  same  equity  to  redeem  from  titider  the  mortgage  as 
had  his  grantor,  the  mortgagor.**  And  a  right  of.  homeetted  gives 
the  privilege  of  redemption.**  A  leasee  of  pMDOiisefi  has  'gbncnrally 
a  sufficient  interest  in  the  premises  to  entitle  him  to  redeeraj**  and  it 
has  been  held  that  a  tenant  for  years  of  mortgaged  premiBes  leased 
by  the  mortgagor  is  entitled  to  redeem  the  mortgage  notwithstanding 
that  the  mortgage  had  been  assigned  and  the  mottgagbr  had-  released 
his  equity  of  redemption  to  the  assignee.**  But  in  some  juHsdictions 
a  lessee's  right  to  redeem  seems  to  be  dependent  upon  tbs 'particular 
circumstance  of  the  case.*'  Before  any  person  can  redeem,  however, 
he  must  show  a  subsisting  interest  in  thto  mortgaged  premiswa,**  and 
a  mortgagor  who  has  lost  all  title  to  or  interest' in  the  mortgaged  prop- 
erty is  not  wtitied  to  redeem.**  But  if  a  mortgagor  who  has  abK>- 
lutdy  assigned  his  equity  of  redemption  is  sued  by  th0  mortgagee 
upon  the  covenant  for  payment  of  principal  and  interest  he  acquires 
a  new  right  to  redeem  and  is  entitled  upon  paying- mortgage  to 
the  reconveyance  to  himself  subject  to  any  equity  of  redemptioo 
vested  in  any  other  persbn.^  ' 

300.  Owner  ef  Dower  Interest  as  Redemptioner. — Where  a  mort- 
gage is  executed  by  a  man  after  his  marrikgs  without  a  joinder  by 
his  wife,  she  has  no  right  to  redeem.  She  has  a  ri^t  of  dower  in  the 
whole  niortgaged  premises,  and  not  in  the  mere  equity  «f  redemption, 
as  she  had  not  joined  in  the  mor^;age,  and  it  is  not  necesssry  for  her 
to  redeem  to  enlatle  ber  thereto;*  But  a  eonbrary  rule  obtains  where 
the  mortgage  sou^  to  be  redeemed  is  given  .for  {Mirchaee  money;  for 
in  ttiat  case  the  mortgage,  not  joined  in  by  the  wif^  is  superior  to 
her  dower.^  And  it  has  been  lu^d  that  a  widow  fw  the  |ffotootion  of 

KtUj,  Sa  Ud.  421,  »  Am.  R«p.  140;  M^DowoU,  65  Fla.  15,  91  So.  108, 

Btovu  v.,  WflthereU,  13  Allen  (Man.)  Ann.  Cas.  1915A  387. 

60,  00  Am.  Dec.  177;  Beach  v,  Cooke,  Notes:  4  Ann.  Cas.  807;  18  Bnr. 

28  N.  T.  508,  86  Am.  Dee.  266-,  Mao-  Rol.  Gas.  -ISW,  176. 

keuna  v.  FidelitT  Tmst  Co.,  184  N.  16.  Note:  4  Ann.  Cas.  807. 

Y.  4U,  77  N.'E.  721,  112  A..  S.  Mh  h  17.  Wunderle  v..  EUia,r212  Fa.  St. 

620,  6  Ann.  Caa.  471.  618,  62  AtL  106^  4  Amu  Cbm.  806 

Note:  18  Sng;  Rnl.  Gas.  173;  174.  and  note.  . 

la.  Jnlian  v.  Beal,  26  Ind.  220,  80  18.  Ewtman       Batcheldor,  36  N. 

Am.  Dec.  460  and  aote;  j^oUmberg  H.  141,  72  Am.  Dec.  205;  James  t. 

T.  Kaon,  171  Ma  445,  72  8.  W.  41,  Bioa,  3  Swaost  234,  .19  Rer.  Bep. 

94  A.  8.  B.  700.  200,  18  Eng.  RoL  Ca^.  166  and  note. 

Note:  IS  Bug.  RoL  Caa.  174.  19.  Pnn^exsoit  v.  Brown,  1  Day 

IS.  Alezaiuier    t.    Rodrigoeii,    12  (Conn.)  93,  2  Am.  Deo.  53;  Trimm 

Wall  323,  20  n.  S.  (L.  ed.)  406;  v.  Marsh,  64  K.  T.  509,  13  Am.  Rep. 

Howser  t.  QnikAaak,  122  Ala.  256,  623. 

25  Sa  206,  82  A.  8.  R.  76;  Dicker-  Note:  21  A.  8.  B.  246. 

son  T.  Simmons,  141  N.  G.  326,  S8  20.  Note:  16  Eng.  Rnl.  Cas.  173. 

S.  E.  850,  8  Ann.  Cas.  361.  1.  Note:  4  L.B.A.(N.S.)  1040. 
.  14.  Note:  6  Ann.  Cas.  475.           ^   2.  Note:  4  L.R.A.(N.S.)  1040.  Sea 

15.  Dundee  Naval  Stores  Co.  supra,  par.  199. 
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her  life  estate  in  mortgaged  piemisee  may  redeem  from  a  mortgage 
thereon  executed  by  her  busbcmd  prior  to  his  marriage,  even  though 
she  was  in  poaeeesion  of  a  specific  portion  under  quarantine,  and  the 
action  was  Ivought  before  dower  was  assigned  her.  A  widow  who  has 
joined  in  a  mortgage  executed  by  her  husband  prior  to  his  death  is 
undoubtedly  entitled,  by  virtue  of  her  dower  interest,  to  redeem  from 
the  mortgage,'  even  though  dower  has  not  been  actually  assigned. 
And  llie  executifHi  by  a  man  of  a  second  mortgage  upon  his  land,  in 
which  his  wife  does  not  join,  does  not  defeat  her  right  to  redeem,  under 
her  unassigned  ri^t  of  dower,  from  a  first  mortgage  in  which  she 
joined.*  Furthermore,  the  rule  is  well  established  that  a  wife,  who 
has  joined  her  husband  in  the  execution  of  a  mortgage  for  the  pur^ 

*  poee  of  releasing  her  right  of  dower,  has  a  right  even  during  his  life 
to  redeem  the  mortgaged  lands.*  The  right  of  redemption  during  the 
life  of  the  husband  likewise  extends  to  mortgagee  executed  by  him 
bafoie  his  marriage.* 

301.  BUI  to  Redeem;  Setoff;  Form  and  Eifect  of  Judgment- 
It  is  generally  an  essential  part  of  a  bill  to  redeem  a  mortg^e  that 
it  offer  in  express  terms  to  pay  the  amount  due,  with  costa.^  The 
principle  underlying  thia  rule  is  that  he  who  seeks  equity  must  do 
equity.  But  an  exception  occurs  where  the  mortgagee  has  in  his  hands 
moneys  exceeding  tiie  amount  of  his  claim  which  he  is  bound  to 
apply  in  discharge  thereof;  for  in  such  a  case  the  reason  for  the  rule 
fails.'  Aa  a  suit  to  redeem  a  mortgage  is  not  a  personal  action  but  a 
proceeding  in  rem,  redemption  cannot  generally  be  effected  by  setting 
off  against  the  mortgage  debt  an  independent  personal  demand  which 
the  mortgagor  has  against  the  mortgagee.*  However,  it  has  been  held 
that  a  daim  for  damages  against  a  mortgagee  on  account  of  his  ill^al 
seixnre  and  conversion  of  personal  property  which  was  not  advanced 
by  him  to  the  mortgagor  under  the  agreement  between  them  is  avail- 
able as  a  setroff  under  a  bill  of  redemption.**   The  usual  form  of  a 

.  judgment  in  a  suit  to  redeem  is  that  the  mortgagor  may  redeem  upon 
paying  the  amount  found  due  on  the  mortgags,  within  a  qiecified 
time,  together  widi  costs;  that  upon  his  doing  so  the  defendant  shall 

5.  Note:  4  L.R.A.(N.S.)  1039.  6.  Note:  6  Ann.  Cw.  476. 

1  Hays  V.  Cretin,  102  Md.  695,  62  7,  Horn  v.  Indianapolis  Nat.  Bank, 

Atl.  10&,  4  LR.A.(N.8.)  1030.  125  Ind.  381,  26  K.  £.  558,  21  A.  8. 

6.  Davis  V.  Wetberell,  13  Allen  IL  231  and  note,  9  LJIA.  676:  Beek- 
(Mass.)  60,  90  Am.  Dee.  177  and  man  v.  Frost,  18  Johns.  (N.  T.)  544, 
note;  Newhall  y.  Lynn  Five  Cents  9  Am.  Dec.  261 

Bav.  Bank,  101  Mass.  428,  3  Am.  8.  Horn     v.     Indianapolu  Nat. 

Bap.    387;    Ifaekenna    v.    Fidelity  Bonk,  125  Ind.  381,  25  N.  G.  558,  21 

Tttu*  Co.,  184  N.  y.  411,  77  N.  E.  A.  S.  R.  231,  9  L.R.A.  676. 

721,  112  A.  B.  IL  620,  6  Ann.  Caa  9.  Brown  t.  CoxieU,  50  N.  J.  £q. 

471  and  note,  3  LJLA.(K.S.)  1068  753,  26  AU.  915,  36  A.  8.  B.  789, 


and  note. 

NoU:  15  Aan.  Cas.  316. 


21  LJLA.  321. 
10.  Note:  36  A  8.  B.  792. 
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discharge  the  mortgage  and  deliver  up  the  mortgc^ed  premised;  that 
upon  default  of  such  payment,  the  complaint  be  dismissed  with  costs.** 
Dismissal  under  such  a  judgment  in  default  of  payment  of  the  money 
at  the  time  specified  has  the  precise  effect  of,  and  is  equivalent  to,  a 
strict  foreclosure  unless  the  default  may  be  justified  by  equitable 
circumstances.**  A  judgment  of  this  character  is  not  on  its  face  erro- 
neous, even  in  a  jurisdiction  wherein  by  statute  a  sale  of  the  property 
is  necessary  in  all  suits  to  foreclose  and  a  strict  foreclosure  is  of  itself 
error.** 

302.  General  Rule  as  to  Terms  of  Redemption;  Partlftl  Redemp- 
tion,— Obviously,  as  a  geueral  proposition,  a  mortgage  can  be  redeemed 
only  on  the  payment  of  the  amount  actually  due  thereon.  In  deter- 
mining what  ig  due,  sums  expended  by  the  mortgagee  in  protecting  the  * 
title  to  the  property,'*  or  in  necessary  repairs,  if  he  is  in  possession," 
should  be  added  to  the  mortgage  debt.  On  the  other  hand,  the  mort- 
gagor is  entitled  to  redeem  without  being  charged  with  rent  for  the 
period  of  his  occupancy  and  should  be  allowed  credit  for  sums  paid  by 
him  and  for  any  amount  found  due  him  on  an  accounting  of  the 
rents  and  profits  received  by  the  mortgagee."  It  is  the  well  established 
general  rule  that  the  mortgage  must  be  entirely  redeemed.  Partial 
redemption  is  not  permissible;  and  the  rule  is  the  same  whether 
redemption  is  sought  by  the  mortgagor  or  by  one  claiming  under  or 
through  him."  So,  the  whole  amount  due  upon  a  mortgage  must 
be  paid  before  the  mortgaged  property  can  be  redeemed  by  a  mort- 
gagor who  is  a  tenant  in  common  with  the  mortgagee  of  the  mortgaged 
premises.**  In  like  manner  a  tenant  in  dower,  to  maintain  a  bill  in 
equity  to  redeem  land  from  a  mortgage- made  by  her  husband  and 
herself,  must  offer  to  pay  the  whole  amount  due  on  the  mortgage.*^ 
And  a  purchaser  of  a  portion  of  mortgaged  premises  cannot  redeem 
without  paying  the  whole  mortgage  debt.*"  If  a  mortgagee  of  real 
property  refuses  to  accept  payment  of  a  debt  and  release  of  the  mort- 
gage unless  paid  a  bonus  to  which  he  is  not  entitled,  and  the  mortgagor, 
though  protesting,  pays  the  debt  with  such  bohus,  such  payment  is 
made  under  duress,  and  an  action :  may  be  maintained  f^ainst  the 
mortgagee  to  recover  the  amount  thereof.* 

11.  Bfartin  v.  Batclill,  101  Ko.  18.  Merritt  v.  Hosiner,  11  Gray 

254,  13  S.  W.  106L  20  A.  S.  B.  605.  (Mass.)  276,  71  Am.  Dee.  713. 

15.  Uartin   v.   Botdiil,   101   Mo.  10.  McCabe        Bellows,  7  Gray 
254,  13  S.  W.  1051,  20  A.  S.  B.  605:  (Hasa.)  148,  66  Am.  Deo.  467. 
BeekmOQ  v.  Frosty  18  Johns.  (N.  T.)  20.  Street  v.*  Deal,  16  la.  68,  85 
544.  9  Am.  Dec.  246.  Am.  Dec  504  and  note;  Smith  v.  Kel- 

13.  Martin  t.  Ratelii^  101  Ifo.  254,  Iey>  27  Me.  237,  46  Am:  Dec.  505; 
13  S.  W.  1051,  20  A.  S.  B.  605.  Wood       Goodwin,  49  Me.  260,  77 

14.  See  supra,  par.  176  et  seq.  Am.  Dee.  259. 

16.  See  snpra,  par.  106  et  aeq.  Note:  18  Eng.  Rnl.  Gas.  277. 

16.  See  Bapra,  par.  108.  1.  Kilpatrick  v.  Germania  Li  Ins. 

17.  Note:  18  Sng.  Bnl.  Cas.  277.    Co.,  183  N.  Y.  1^3,  75  N.  B.  1124, 
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'  303.  Debt'Addltioiial  to  Hortgage  Obllgiitlon.— The  authorities  are 
not  in  accord  a&  to  whether  a  mortgagee  can  require  the  mor^gor, 
SB  a  condition  to  redemption  after  default,  to  pay,  in  addition  to  the 
obligation  secured  by  tiie  mortage,  another  debt,  or  other  debts,  due 
ihe  former  from  the  latter  but  not  so  secured.  In  some  jurisdietions 
the  broad  rule  is  asserted  that  the  payment  of  a  debt  not  secured  by 
A  mortgage  cannot  be  exacted  as  a  condition  of  redemption.'  How- 
ever, other  courts  hold  that  while  a  mortgagee  seeking  to  foreclose 
cannot  reqi^re  the  mortgagor  to  pay  other  debts  as  a  condition  of 
redemption,'  a  mortgagor  going  into  equity  to  redeem  may  be 
required  to  pay  not  only  the  mortgage  debt,  but  all  other  debts  due 
from  him  to  the  mortgagee,  on  the  theory  that  he  who  seeks  equity 
must  do  equity.^  But  this  rule  does  not  apply  against  a  subsequent 
mortgagee  or  creditor  seeking  to  redeem  *  The  doctrine  has  obtained 
in  the  absence  of  statute  that  a' person  holding  two  or  more  separate 
mortgages  on  different  estates  of  the  same  mortgagor  may  ii^ist  that 
all  the  mortgages  shall  be  redeemed  together.  This  privilege  is  termed 
the  right  of  consolidation.* 

304.  Lapse  of  Time  as  Affecting  Right  to  Redeem. — ^The  right  to 
redeem  from  a  mortgage  after  default,  being  of  equitable  cognizance, 
may  be  lost  by  laches,  even  in  the  absence  of  a  statute  of  limitations.' 
Except  vhere  a  mortgagor  is  under  a  disability,  as  provided  in  the 
statute  of  limitations,  twenty  years'  possession  by  the  mortgagee,  with- 
out any  account  or  acknowledgment  of  the  mortgage,  bars  the  equity 
of  redempti(m/  and  redemption  has  been  refused  after  the  lapse  of 
«  less  period.*  Furthermore,  the  right  to  redeem  property  from  a 
mortgage  is  barred  by  the  same  period  which  bai^  the  right  to  foreclose 
the  mortgage,^*  as  well  in  the  case  of  deeds  absolute  intended  as 

lU        S.  &  72SL  2  X4.RA.(N.S.}  323,  44  W.  R.  689,  18  Eng.  Bui  Cas. 

574.  264. 

5.  Kahottflv  ▼.  Bostwickf  96  CaL  7.  Deadman  v.  Yantis,  280  lU.  243, 
•63,  30  Pae.  1020,  31  A.  S.  B.  175.  82  N.  K.  592,  120  A.  S.  R.  291. 

See  supra,  par.  S3,  1«6  et  ata.  Note:  24  LJtA.CN.S.>  8^. 

3.  Lee  T.  Ston^  5  CHU  *  J.  (Ifd.)  8.  Hugbw  v.  Edwards,  9  Wheat. 
1,  23  Am.  Dee.  689.  -   489,  6  U.  S.  (U  ed.)  142;  Brobst  v. 

Note:  IS  Hap  BoL  Cm.  SH.   .      Brock,  10  WaU.  519, 19  U.  S.  (L.  ed.) 

4^  Chunberli^  v.  ThompBon,  10  1002;  McNair  v.  Lot,  34  Mo.  285,  84 
Conn.  243,  26  Am.  Dte.  30Q;  Goombe  Am.  Dec  78;  Demareet  Wynkoop, 
Jordan,  3  Blud  (Md.)  284,  23  3  Johna.  Ch.  (N.  T.)  129,  8  Am.  Dec 
Am.  Dm.  286}  Lee  t.  Stone;  6  OiU  &  467.  , 
X  ma.)  1,  23  AnL^Dee.  689.  .  9.  Mahaffy  r.  Fans,  144  la.  220, 

Note:  18  Eng.  Rol.  Caa.  277.         122  N.  W.  934,  24  UBwA.(K.S.)  840; 

6.  Coombs  V.  Jbodan,  3  Bland  Bei^  v.  Bninett,  1  Cainea^  Cas. 
(Md.)  284,  22  Am.  Dbc..336;  LfSe  t.  (N<  Y.)  1,  2  Am.  Dec  281. 

Stones  6  Gin  ft  J.  (Md^  1,  23  Am.  10.  Koch  v.  Bri^  14  CaL  256,  73 
Dec  580.  Am.  Dec  661 ;  Craming^iam  v.  Hvwk- 

6.  Pledge  t.  White,  [1896]  A.  C.  ms,  34  Cal.  403,  85  Am.  Dec.  73  and 
187,  65  L.  J.  Ch.  449,  74  L.  T.  N.  S.  note;  Mahaffy  t.  Faris,  144  la.  220, 
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secority  as  in  the  case  of  mor^iagee  generally.'^  Th«  receipt,  by  « 
mortgagee  in  posseasion,  of  the  rents  and  profits  of  the  land  is  not 
such  a  payment  as  will  toll  the  running  of  the  statute  of  limitations 
against  the  right  to  redeem  from  the  mortgage/'  and  the  right  of 
action  for  the  redemption  of  mortgaged  property  from  the  lien  of  a 
mortgage,  when  barred  by  the  statute  of  limitations,  cannot  be  revived 
by  an  offer  of  the  mortgagor  to  pay  the  debt.^'  However,  the  posses- 
sion of  a  mortgagee  under  his  mortgage  is  not  adverse  to  the  mortgagor 
in  the  sense  of  statutes  prescribing  periods  of  limitations  for  actions 
generally  for  the  recovery  of  \&nda  Aversely  held.  On  the  contrary, 
a  mortgagee,  to  bring  himself  within  the  operation  of  the  limitation 
statute  based  upon  adverse  hostile  possession  must,  by  direct  notice 
to  the  mortgagor,  or  some  other  mode,  terminate  the  trust  relation 
theretofore  existing  by  reason  of  the  relation  of  mortgagor  and  mort^ 
gagee.*^  However,  if  he  manifests  an  adverse  holding  with  suffident 
clearness  and  retains  possession  for  the  statutory  period,  title  becomes- 
adverse  in  him.'*  And  generally  the  foreclosure  of  the  mortgage  and 
sale  of  tiie  land  thereunder  are  sufficient  to  terminate  this  relation,  and 
will  raise  the  presumption  that  possession  thereafttt  is  adverse  and 
hostile  to  the  mortgagor.  Under  such  circumstances,  in  the  abeenoe 
of  fraud  or  bad  faith,  the  validity  of  the  foreclosure  proceedings  is 
immaterial,  so  far  as  affecting  the  right  to  rely  thereon  to  show  a 
termination  of  the  trust  relation,  and  a  consequent  hostile  adverse 
possession.^*  A  mortgagee  who,  with  the  consent  of  the  mortgagor, 
takes  poflseesion  of  the  property  after  a  judgment  of  foreclosure^ 
without  sale,  does  not,  while  merely  holding  and  enjoying  the  prop- 
erty as  his  own,  hold  ajdversely,  within  the  meaning  of  a  statute  giving 
a  right  to  redeem  unless  the  mortgagee  has  maintained  an  adverse 
possession  for  twenty  years. According  to  some  authorities  posses- 
sion of  the  mortgaged  premises  by  a  mortgagee,  under  an  agreement 
to  apply  the  rents  and  profits  to  the  satisfaction  of  the  mortgage  debt, 
does  not  become  adverse  to  ttie  mortg^igpr  until  the  debt  is  fuiJiy  dis- 

122  N.  W.  934,  24  LJLA.(N.8.)  840  504,  87  Am.  Dae.  489  and  note, 
and   note;   Bogere  v.   Benton,   39     Notes:  ft4  Am.  Dm.  81:  23  L.B.A. 
Minn.  39,  38  N.  W.  765,  12  A.  S.  R.  (N.S.)  754. 

613  ;  Diekson  v.  Stewart,  71  Neb.  434,  IS.  Pwlmie  v.  Ord,  119  Gal.  311, 
98  N.  W.  1086,  U5  A.  S.  R.  596.     &  Pae.  536,  63  A.  8.  B.  131;  Bor- 

Notes:  23  i;..B.A.(N.S.)  756;  40  dn  Oov,  21  Ner.  275,  30  Fae. 
LJELA.(N.B.)  646.  821,  37  A.  S.  B.  6IL 

IL  All^n  T.  Allen.  95  Cal.  184,  80  16.  BryniaUBon  v.  Dwner,  15  N. 
Pae.  2U,  16  L.R.A.  646.  D.  332,  109  N.  W.  320,  125  A.  &  B. 

Note:  U  L.R.A.(K.«.)  825  et  seq.  505. 

12.  Uahaffy  v.  Paris,  144  la.  220,  Notes:  28  Z«AJL(K.S.)  704;  40 
122  N.  W.  934,  24  LJi.A.(N.8.)  840.  L.B.A.(N.S.)  846. 

IS.  Gnnnittgham  v.  Hawkins,  24  '17.  Better  v.  MeOrea,  193  .N.  T. 
Cal.  403.  85  Am.  Dee.  73.  423,  86  N.  E.  463,  23  UB.A.(N.S.) 

14.  Martin  t.  Jaekson,  37  Pa.  8t  754  and  itofe. 
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charged  from  that  aour(^.^*  It  is  to  be  noted  that  the  right  to  redeem 
land  from  a  mortgf^  or  afaeolnte  deed  givra  as  security  is  governed 
by  the  law  of  the  place  where  the  land  lies,  and  consequently  a  rule 
there  prevailing  that  snch  right  is  barred  when  an  action  on  the  debt 
is  barred  must  govern,  although  in  another  state  where  the  parties 
reside  and  the  contract  was  made  the  debt  would  not  defeat  the  right 
to  redeem.*^ 


305.  Ibkd^Bdeat  Action, at  Law  Geaerally. — Asa  general  rule,  the 
taking  of  collateral  seeurity  for  the  paym^at  of  a  debt  does  not  afford 
any  implication  that  the  creditor  ia  to  look,  to  it  only  or  primarily  for 
the  payment  of  the  debt.  The  obligatiw  of  the  debtor  to  respond  in 
his  person  and  property  is  the  same  as  if  no  security  had  been  givw. 
This  is  tiie  settled  rule  at  law.^  Therefore,  a  creditor  holding  a  note 
secured  by  a  mertga^  m^y  ^ore  his  security  and  bring  an  action 
Qn  the  note.'  The  promise  to  pi^,  as,  evidenced  by  a  promissory  note, 
is  one  distinct  agreement,  and,  if  couched  in  proper  terms,  is  negotiable, 
while  the  pledge  of  real  estate  to  secure  that  promise  aa  evidenced  by 
a  mortgage  is  another  distinct  agreement,  which  is  not  intended  to 
affect  in  the  least  the  promise  to  pay,  but  onJiy  to  provida  a  remedy  far 
the  failure  of  performance.' 

306.  Prohibition  by  Statute  of  Ind^end^at  Action;  Coagtitution^ 
ality. — ^Under  the  statutes  of  some  jurisdictions,  no  action  can  be 
maintained  for  the.  recovery  on  a  promissory  note  secured  by  mortgage, 
unless  the  action  be  coupled  with  an  action  to  foreclose  the  mortgage,* 
except  where  it  is  shown  that  the  security  has  become  valueless.*  Under 


18.  Anding  v.  Davis,  38  Ifias.  574,  Note:  73  A.  8.  B.  661  «t  aeq. 

77  Am.  Dee.  058.  8.  Taylor  v.  American  Nat.  Bank, 

Vhtai  2aA.  8.  B.  SaO.  03  Fla.  631,  87  So.  678,  Ann.  Caa. 

19.  Alien  v.  AUeo,  95  Gat  184,  30  1914A  d09. 

Pae.  213,  16  L.B.A.  646.   And  see  8.  BnU  v.  Coe,  77  CaL  54,  18  Pac 

CoKVLicr  ov  Liws,  vol.  5,  p.  952.  808,  11  A.  S.  B.  233;  Hibeniia  Sav., 

20.  Rogers    t.    Ward,    8    Alln  etc.,  Soe.  t.  Thornton,  109  Cal. 
(Maas.)  387,  85  Am.  Dett.  710.  40  Pao.  447,  50  A.  8.  B.  52  and  note; 

1.  PowflU  V.  WilUama,  14. Ala.  470,  Gnaman  v.  Mmam,  149  Gai,  647, 

48  Am.  Dee.  105;  Taylor  v.  'Amer=-  87  Pae.  89,  117  A.  8.  B.  167;  Clark 

«an  Nat  Bank,  63  Fla.  631,  57  So.  ▼.  Paddook,  24  Idaho  142,  132  Pac, 

678,  Ann.  Cas.  1914A  309;  Rogers  795,  46  L.B.A.(N.8.)  475;  Thomas  v. 

V.  Ward,  8  Allen  (Mass.)  387,  85  Thomas,  44  Hont.  102,  119  Pao.  283, 

Am.  Dec  710  and  note;  Page  '▼.  Ann.  Cas.  1913B  618.  And  see  infra, 

Ford,  65  Ore.  450,  131  Pac.  1013,  par.  483,  484. 

Ann.  Caa.  1915A  lO^,  45  LJlJ^i.  4.,  Hibenjia    Sav.,    etc.,    Soe.  '  v., 

(N.S.)  24^  Stephens  v.  Sherrod,  6  Thornton,  109  Cal.  ^,.42  Fafi.  447, 
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the  exception  ooted,  if  the  mortgagor's  title  to  the  land  has  become 
extinguished  subsequent  to  the  making  of  the  mortgage  by  title  para- 
mount, or  if  the  mortgaged  property  has  been  destroyed,  or  has  ceased 
to  exist,  the  mortgagee  need  not  go  through  the  idle  form  of  bringing 
an  action  for  foreclosure  before  he  can  have  a  judgment  on  the  note; 
but  when  the  mortgagee,  by  his  own  act  or  neglect,  deprives  himself 
of  the  right  to  foreclose  the  mortgage,  he,  at  the  same  time,  depriveft 
himself  of  the  right  to  an  action  on  the  note.  He  will  not  be  per- 
mitted, without  the  consent  of  the  mortgagor,  to  release  the  mortgage 
for  the  purpoee  of  bringing  an  action  on  the  note.*  The  constitu- 
tionality of  such  statutes  has,  however,  been  attacked,  and  it  has  been 
held  that  a  statute  limiting  the  right  to  enforce  a  debt  secured  by 
tnort^ige  to  (he  property  mortgaged  i«  an  undne  restraini  on  the 
liberty  of  a  citizen  to  contract  with  respect  to  his  property  rights. 
Furthermore,  under  such  a  law,  a  man  who  holds  a  promissory  note 
for  which  mortgage  security  had  been  originally  taken  is  not,  on  the 
loss  or  depreciation  of  that  security,  given  the  same  rights  as  another 
citizen  who  simply  took  a  promissory  note  without  any  security 

307.  Independent  Action  as  Bar  to  Foreclosure;  Statutes  Making 
JndgmMit  Lien  on  Kortgaged  Land. — ^It  may  be  laid  down  as  a  gent* 
eral  rule  that  the  lien  of  a  mortgage  is  not  destroyed  by  the  mere  entry 
of  judgment,  without  satisfaction,  on  the  bond  or  note  which  it  secures, 
in  an  action  which  did  not  seek  tdso  to  foreclose  the  mortgage.^  There 
are,  however,  certain  exceptions  and  limitations  to  this  rule.*  For 
example,  when  a  statute  provides  that  there  can  be  but  one  action  for 
the  recovery  of  any  debt  secured  by  mortgage,'  the  bringing  of  an 
action  and  the  obtaining  of  a  judgment  on  the  note  alone  is  a  waiver 
of  the  right  to  sue  to  foreclose  the  mortgage  securing  it.^*  Furtiier- 
more  by  statute  in  some  jurisdictions  a  mortgage  cannot  be  foreclosed 
when  a  judgment  at  law  has  been  rendered  for  the  mortgage  debt, 
unless  an  execution  has  been  issued  and  returned  unsatisfied.  Under 
such  a  statute  when  a  personal  judgment  has  been  taken  on  one  of 
several  notes,  foreclosure  of  the  mortgage  cannot  be  bad  as  to  any, 
unless  the  bill  alleges  that  execution  was  returned  unsatisfied  on  ^e 
judgment  on  the  one  note,  or  contains  a  waiver  of  the  lien  oi*  the  mort- 
gage as  to  such  judgment  In  other  instances  statutes  provide  that  on 
tiling  a  petition  for  t^e  forecloeure  or  sati^action  of  a  mortgage,  the 
plaintiff  shall  state  therein  whether  any  proceedings  have  beoa  had 

Idaho  142,  132  Pa£.  795,  46  L.R.A.     6.  Dennis  v.  Moses,  18  Wash.  637, 
(N.S.)  475;  Boueofski  v.  Jacobsen,-  52  Pao.  333,  40  L.R.A.  302. 
36  Utah  165.  104  Pac.  117,  26  L.E.A,     7.  See  sapra,  p»r.  218,  219;  infra, 
(N.S.)  898.  par.  309. 

6.  Hibemia .  Sav.,    etc..    Soo.    t.     8.  See  sapra,  par.  ^9  et  seq. 
Thornton,  109  Cal.  427,  42  Pae.  447,     9.  See  supra,  par.  306. 


50  A.  a  B.  52. 


10.  See  sui»«,  par.  218  et  seq. 
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at  law  for  Uie  recovery  of  the  debt  socurod  thereby, or  any -part  thereof, 
aod  whethor  the  debt  or  any  part  thereof  has  been  collected  and  paid. 
By  force  of  such  provisions  the  petition  in  a  forecloevire  suit  must 
allege  whether  any  proceedings  at  law  have  been  had  for  the  recovery 
of  ^  debt  or  any  part  thereof,  and,  when  the  answer  is  a  general 
denial,  there  can  be  no  recovery  in  tbe  absence  of  proof  sustaining 
the  allegations.  The  same  thing  is  true  if  the  allegations  are  put  in 
iasue  in  any  other  way.*'  And  a  petition  which  does  not  contain 
pn^>er  allegations  is  demurrable." 

308.  Foredorare  as  Bar  to  Independent  Action. — The  rule  as  estab- 
lished by  the  weight  of  authority  is  that  one  who  holds  a  note  secured 
by  mortage  has  two  separate  and  independent  remedies  which  he  may 
pursue  successively  or  concurrently ;  one  being  on  the  note  against  the 
person  and  property  of  the  debtor,  and  the  other  by  foreclosure  to 
enforce  the  mortgage  lien  on  his  real  estate.'*  There  is,  however,  some 
dissent  from  that  rtile.  Thus,  there  is  some  authority  to  the  effect 
that  a  creditor  holding  a  note  or  bond  secured  by  a  mortgage  cannot^ 
while  prosecuting  an  action  in  equity  for  foredosure,  maintain  an 
action  at  law  on  the  note  or  bond,  tiie  commencement  of  an  action  to 
foreclose  being  regarded  as  a  bar  thereto ;  though  even  under  the  latter 
rule  it  is  admitted  that  an  action  on  a  mortgage  securing  notes  payable 
at  diffwent  times,  brought  before  some  of  the  notes  are  payable,  is  not 
a  bar  to  a  subsequent  action  on  the  latter  notes,'*  And  it  has  been 
held  that  a  decree  of  foreclosure  of  a  mortgage  on  which  one  instalment 
only  is  due,  containing  a  clause  allowing  the  plaintiff  to  apply  for  a 
further  order  of  sale  on  a  subsequent  instalment  falling  due,  and  for 
an  execution  for  any  d^ciency  that  might  remain,  where  the  entire 
premises  were  sold  and  did  not  bring  enough  to  pay  the  6rst  instalment 
for  which  the  decree  was,  rendered,  is  not  a  bar  to  a  personal  action 
i^unst  the  mortgagor  for  a  subsequent  instalment  when  it  becomes 


309.  Rule  Permitting  Concurrent  or  Successive  Actien  and  Fore- 
dosare. — While  ^ere  is  some  authority  for  the  view  that  an  inde- 
pendent action  on  the  mortgage  debt  or  note  is  a  bar  to  a  subsequent 
foreclosure,'*  and  that  a  foreclosure  is  a  bar  to  an  action  at  law  on 
the  debt,"  yet  the  general  rule  is  that  a  creditor  whose  debt  is  secured 
by  mortgiige  may  pursue  his  remedy  in  personam  for  the  debt,  or  his 
remedy  in  ram  to  subject  the  mortga^d  property  to  its  payment.'* 

11.  Mot«:  2i  UR.A.(N.S.)  1098.  16.  Bliss  t.  WeO,  U  Wi^  36,  80 

18.  Shufelt  T.  Shufelt,  9  Paiga  (N.  Am.  Dec.  766. 

T.)  137,  37  Am.  Dec.  381.  16l  See  supra,  p««.  307. 

Note:  24  L3.A.(N.S.)  1098.  17.  See  supra,  par.  308. 

18.  See  infra,,  par.  309.  IS.  €Klnuui  t.  Illmoia,  ete.,  Id.  Co., 

14.  Anderson  v.  Pilgram,  30  S.  C.  91  tJ.  S.  603,  23  U.  S.  (L.  ed.)  405; 

499,  9  S.  ^.  587,  14  A.  &  B..91^,  ik  Ober  v.  Oallagher,  93  tT.  S.  199,  23 


due.'* 


Ii.R.A.  205. 


m 


U.  ^  4L.  ed.)  828;  Chapoaaa  v. 


Digitized  by 


Goo 


§  309 


ItORTGAGES 


19  B.  C.  U 


Sp  a  decree  of  foreclosure  before  sale  is  no  bar  to  a  suit  on  the  mortgage 
debt  while  the  decree  is  under  the  conM  of  the  court  rendering  it,  as 
it  or  the  sale  under  it  may  be  aet  aside.*'  Furthermore  the  mortgagee 
may,  in  jurisdictions  wherein  the  rules  of  common  law  prevail,  bring 
an  action  of  ejectment,  in  addition  to  his  action  on  the  debt  secured, 
or  a  bill  for  foreclosure  and  sale.*'  Thus,  the  pendency  of  a  suit  on 
a  .bond  is  no  bar  to  an  action  of  ejectment  for  the  recovery  of  lands 
mortgaged  to  secure  the  same  debt;  *  and  recovery  of  judgment  in 
an  action  on  a  mortgage  note,  without  payment,  does  not  bar  a  writ 
of  entry  to  foreclose  the  mortga^.'  In  short  the  case  of  a  mortgage 
is  an  exception  to  the  general  doctrine  that  a  party  shall  not  be  allowed 
to  sue  at  law  and  in  equity  for  the  same  debt,  and  a  mortgagee  may 
pursue  all  his  remedies  at  once,  though  he  is  under  no  obligation  to 
do  so,  or  he  may  pursue  them  concurrently  or  successively.'  The  rule 
is  unaltered  by  the  circumstance  that  the  mortgagor's  equity  of  re- 
demption has  been  sold  on  execution  for  other  indebtedness,  and 
exists  though  an  action  on  tbe  debt  is  transitory,  and  may  be  brought 
wherever  the  debtor  is  found  while  the  action  to  foreclose  the  mortgage 
is  local,  and  can  only  be  brought  in  the  county  and  state  where  the 
land  lies.*  So,  the  payee  of  a  note,  signed  by  a  principal  and  a  surety, 
and  secured  by  a  mortgage  of  land  from  the  principal,  may  maintain 
an  action  on  the  note  against  the  surety,  without  first  resorting  to  the 
security.*  And  a  judgment  against  the  validity  of  a  mortgage,  givea 

sell,  13  Ala.  fiO,  48  Am.  Dec.  41;  Al-  489,  6  U.  S.  (L.  ed.)  Ob«r  t. 

len  V.  Pierce,  163  Ala.  612,  50  So.  Gallagber,  93  U.  S.  199,  23  U.  S.  (L. 

924,  136  A.  S.  R.  92;  Borchard       ect.)  829;  Cullum  v.  Emanncl,  1  Ala. 

Kohn,  157  111.  579,  41  N.  E.  902,  29  23,  34  Am.  Dee.  757;  Ch^man  r. 

L.R.A.  803;  Gotby  v.  MeCImtock,  68  Qiassdl,  1^  AU.  50,  48  Abl  Dm.  U; 

N.  H.  176.  40  AU.  397,  73  A  S.  B.  Allen  v.  Pierce,  163  Ala.  012,  50  So. 

557  and  note;  Lockhart  v.  Hardy,  9  924,  136  A  S.  R.  B2;  Banhard  v. 

Beav.  349,  15  L.  4.  Ch.  347,  10  Jur.  Kohn,  157  HL  579,  41  N.  K.  902,  29 

532,  18  fing,  RoL  €as.  434  and  note;  L.R.A.  803;  Rossiter  t.  Merrioum,  80 

Fonter  v.  Ivey,  3  Ont  L.  Rep.  480,  Kan.  739,  104  Pae.  868,  34  LJLA. 

5  British  Bnl.  Cas.  614.  (N.S.)  1096  and  note;  Colby  v.  Me- 

Note:  7  L.B.A.  275.  Clintoek,  68  K.  H.  176,  40  AtL  397, 

19.  Note:  73  A.  S.  R.  563  et  aeq.  73  A.  S.  R.  557  and  note;  Fleming 
SO.  Hughes  T.  Edwards,  0  Wlieat  t.  Fairmont,  etc,  R.  Co.,  72  W.  Va. 

489,  6  n.  S.  (L.  ed.)  142;  Oilman  v.  835,  79  S.  E.  826,  Ann.  Cas.  1915D 

niinois,  etc,  Tiol.  Co.,  91  U.  S.  603,  978,  49  L.RA.(N.S.)  155;.  Lockhart 

23  U.  S.  (L.  ed.)  405;  Allen  v.  Pierce,  v.  Hardy,  9  Beav.  340,  l5  L.  J.  Ch. 

163  Ala.  612,  50  So.  924,  136  A,  8.  347,  10  Jar.  532,  18  Bag.  Rol.  Cac 

R.  92;  Borehard  v.  Kohn,  157  HI.  434  and  note;  Forster  ▼.  Ivey,  2  Ont. 

579,  41  N.  E.  902.  29  L.'R.A.  803.  L.  Rep.  480,  5  British  Rol.  Caa.  614. 
Notaa:  73  A  S.  R.  660  ;  7  L.KA.     Notes:  1  LJt.A.  397  ;  7  LlR.A.  275. 

275.  And  see  supra,  par.  218. 

1.  Colt  V.  Fitefa,  Kirby  (Conn.)     4.  Note:  73  A.  B.  a  660. 
254,  1  Am.  Dee.  20.  6.  AUen  t.  WoodaxA,  125 

2.  Note:'  73  A-  S.  R.  560.  400,  28  Am.  Bap.  250: 
8.  Hagbes  t.  Edwardu  9  Wbeat. 
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to  secure  a  liofe,  is  not,  per  se,  a  bar  to  a  siiit  on  the  note  *  It  is  to 
be  observed  that  under  the  statutes  of  some  jurisdictions  no  proceed- 
ings at  law  can  be  had  for  the  recovery  of  a  debt  sufter  the  filing  of  a 
bill  for  foreclosure,  unlese  authorised  hy  the  court  having  jurisdiction 
of  the  suit  to  foreclose.'  Where  a  mortgagee  first  brings  an  action  at 
law  on  his  not«  and  afterwards  seeks  a  foreclosure  of  his  mortgage, 
the  costs  of  the  action  will  be  allowed  as  part  of  the  mortf^e  debt.^ 

310.  Form  Mortgage  as  Affecting  Rule.— The  form  of  a  mortgage 
may  in  some  instances  deprive  the  mortgagee  of  his  rig^t  to  pursue 
different  remedies.  Thus  an  ordinary  mortage  or  deed  of  trust  which 
contains  no  covenant  for  the  payment  of  a  debt  is  not  evidence  of 
indebtedness;  and,  where  there  is  no  personal  obligation  and  no  per- 
soncd  covenant  in  the  mortgage,  the  only  remedy  is  against  the  prop- 
erty mortgaged.  But  an  impMed  promise  is  raised  and  a  personal 
liability  is  created  by  an  admission  of  indebtedness  in  a  mortgage, 
for  instance,  a  recital  that  the  mortgagor  is  "justly  indebted"  in  a 
certain  sum,  and  a  covenant  that  he  will  pay  the  defi(»«icy,  if,  from 
any  cause,  the  property  fails  to  satisfy  the  debt.*  But  other  oonsideiBp 
tions  than  the  form  of  the  mopti^age  may  exclude  a  personal  remedy 
against  a  mortgagor.  Thus,  the  mortgagee  may  expressly  abandon 
his  right  thereto,  agreeing  to  look  only  to  the  mortgaged  property,'* 
or  he  may  lose  jiis  right  by  subsequent  dealings  with  a  transferee  of 
the  mortgagor  or  with  the  mortgaged  property  after  il  transfer.'^ 
It  seems  to  be  the  general  rule,  in  the  absence  of  statute,  that  a  power 
of  sale  given  in  a  mortgage  or  deed  of  trust  is  not  revoked  or  suspended 
by  the  mor^;agee's  resorting  to  other  remedies  to  collect  his  debt,  nor 
is  an  exercise  of  the  power  prevented  by  the  pendency  of  ot^er  pro- 
ceedings to  collect  the.  debt  secured,  or  to  foreclose  the  mortgage  or 
deed  of  trust.^'  So,  a  trustee  under  a  deed  of  trust  may  exercise  the 
power  of  sale  given  to  him  thereby,  although  the  holder  of  the  note 
Mcured  has  sued  and  obtained  judgment  on  it,  and  an  execution 
issued  on  the  judgment  is  still  outstanding."  On  the  other  hand,  it 
has  been  said  that  a  mortgagee  cannot,  t^ter  an  order  nisi  for  fore- 
closure and  b^ore  th6  foreclraure  is  made  abeolate,  exenaae  his  power 
of  sale  without  leave  of  oourt;  though  even  under  such  circumstanfceB; 
the  power  is  regarded  as  being  suspended  only,  not  extinguished.^*- 

«.  Colby  T.  MeClintook,  68  N.  H.  12.  UaUoiy  v.  KesBlar,  18  Utah  11, 

176,  40  Atl.  397,  73  A.  8.  R.  557  and  54  Pac.  892,  72  A.  S.  R.  765: 

<ooM.  Notes:  73  A.  S.  R.  566  ;  24  L.R.A. 

7.  Notes:  7S  A.  S.  R.  592;  4  LAA.  (N.8.)  1006;  2  Btitkh  Bol.  Gas. 
205.  841. 

8.  Pettibone  v.  Stevens,  15  Conn.  13.  Note:  2  Britiifa  RoL  Gas.  841. 


9.  Note:  73  A.  S.  R.  563.   And  see  Ch.  857,  72  L.  J.  Gh.  764,  61  W.  R. 


19,  38  Am.  Dec.  57. 


dnfra,  par.  481, 

10.  Note:  73  A.  S.  R.  563. 

11.  See  supra,  154  et  seq. 

R.  G.  L.  Vol.  XIX.— 33. 


585,  88  L.  T.  N.  8.  458,  19  Times  L. 
Rep.  334,  2  BtiCbdi  RoL  Ch.  833  fend 


note. 
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And  it  has  been  sidd  tliat  a  sale  by  a  mortgagee,  under  a  power  con- 
tained in  the  mortgage,  pending  a  suit  to  foreclose,  to  which  subse- 
quent incumbrancers  were  made  parties  defendant,  will  be  set  aside 
for  unfairness,  on  due  application  by  the  subsequent  incumbrancers, 
as  the  fact  of  making  them  defendants  to  the  focecl(»ure  suit  tended 
10  luU  them  into  security  against  any  proceeding  to  sell  ihe  premises 
under  the  power  of  sale.^*  In  some  jurisdictions  an  action  or  proceed- 
ing instituted  at  law  to  recover  a  mortgage  debt  has  the  effect  of  sus- 
pending for  the  lime  the  exercise  of  the  statutory  right  of  foreclosure 
by  advertisement  resting  on  the  power  of  sale  contained  in  the  mort- 
gage..** But  a  mortgagee  may  foreclose  by  advertisement  under  the 
power  of  sale  contained  in  his  mort^tge,  after  judgment  has  been 
recovered  for  the  debt  secured,  if  execution  issued  thereon  "was  in 
fact  and  in  law  returned  wholly  unsatisfied." 

311.  Scire  Facias;  Principal  and  Interest  as  Distinct  Debts.— A 
remedy  by  scire  facias  has  been  created  by  statutory  enactment  in  a 
few  of  the  states  in  the  case  of  mortgages  to  secure  the  payment  of 
money,  the  mortj^ees  being  entiUed  to  apply  to  the  court  for  an 
order  to  show  cause  why  a  writ  ought  not  to  issue  for  the  payment  of 
the  sum  due  and  for  the  sale  of  the  property  in  case  payment  is  not 
made.**  In  some  jurisdictions  where  a  mortgage  deed  contains  a 
covenant  for  the  payment  of  principal  and  interest  on  ^  fixed-  day,  the 
principal  and  the  interest  are  two  distinct  debts,  and  either  may  be 
sued  for  separately  from  the  other.**  But  that  doctrine  hardly  pre- 
vails generally.  Undoubtedly  the  mdrtgagee  may  sue  for  the  interest 
alone,  but  it  is  prob&^le  that  be  will  not  be  allowed  to  sue  for  the 
principal  and  the  interest  separately,  and  thus  burden  the  mortgagor 
and  the  land  with  double  coste.  The  mortgagor  could  probably  compel 
consolidation  of  the  suits,  under  the  fiode  practide.** 

Enforcement  against  Property  Tramf erred  by  Judicial  or  Other  • 

Proceeding 

311.  In  Generd^It  is  a  general  principle  that  when  either  rki? 
or  personal  |>rc^>erty,  on  which  ^«re  is  an  outstanding  mortgage,  is 
turned  into  mon^y,  the  rights  of  the  mortgagee  coDtinue  unaltered. 
The  court  will  direct  the  application  of  the  money  according  to  th^ 
rights  of  the  parties  as  they  existed  prior  to  the  conversion  of  the 

16.  Hard  v.  Gsm^  32  IU.  46^  83  Am.  bom,  54  Pa.  St  120,  93  Am.  Dec 
Dec.  249.  679. 

le  Note:  2  British  Rnl.  Cob.  843.  .Note:  122  A.  S.  R.  77. 

17.  Rose  T.  Wortldagtra,  11  Minn.  19.  Dickenson  v,  Hanisou,  4  Price 
438.  88  Am.  Dec.  95.  Aad  see  infra,  282,  18  Rev.  Rep.  711,  18  Eng.  RuL 
par.  481  et  seq.          -  v  Caa.  474  and  note. 

-  18.  Carroll  u.  Ballasce,  20  Bl.  9,  80.  Note:  18  Eng.  Bal.  Caa.  480. 
79  Am.  Dec.  354;  Hartman  v.  Og- 
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property  into  money.*  This  rule  applies  wliere  pn^rty  is  appro- 
priated under  eminent  domain  proceedings.'  But  generally  peaking, 
where  property  subject  to  a  prior  mortgage  is  sold  under  executioD, 
the  purchaser  buys  subject  to  the  lien.  The  lien  is  not  divested  by 
the  sale.'  The  mortgagee,  under  this  rule,  has  no  right  to  the  pro- 
ceeds of  the  sale,  since  his  lien  on  the  property  contauues  to  gul^ist 
in  full  force.  However^  by  the  concurrent  consent  6i  the  mortgagor, 
the  mortgagee,  and  the  levying  creditor,  the  sale  may  be -of  the  entire 
interest  in  the  property.  Then  the  proceeds  may  be  applied  to  the 
payment  of  the  unforeclosed  mortgage  according  to  its  priority.  And 
a  Hke  course  is  pursued  when  the  mortgagee  ia  otherwise  remediless.^ 
.  313.  Executor's  or  Administrator's  S^ile. — In  some- jurisdictions  the 
lien  of  a  mortgage  is  not  divested  by  a  sale  of  the  property  by  an- 
executor  or  administrator  in  the  course  of  administration,  hut  the 
property  passes  to  the  purchaser  subject  to  the  incumbrance.*  In^ 
other  jurisdictions  the  mortgage  is  extinguished  by  the  sale,  and  the- 
lien  of  the  mortgage  is  transferred  and  attaches  to  the  proceeds  of' 
the  sale  *  And  if  an  heir  mor^ages  the  real  estate  inherited  by  bim^ 
which  subeequfflidy  is  sold  by  the  administrator  for  the  payment  of 
debts,  the  mortgagee  is  entitled  to  the  surplus  arising  therefrom.  His 
lien  on  the  money,  in  such  case,  ia  superior  to  any  claim  of  the  adminis- 
trator. When  an  administrator,  without  knowledge  of  an  unrecorded! 
mortgage  executed  by  his  Intestate  on  real  propoty,  sells  the  land! 
by  order  of  court  to  make  assets  to  one  who  is  also  ignorant  of  th& 
mortgage,  the  mortgagee  is  entitled  to  the  proceeds,  in  the  hands  of 
the  administrator,  in  preference  to  general  creditors.^ 

314.  Partition.— In  a  partition .  suit  the  property  ordinarily  is 
divided  cum  <Hkere.  ^ech  takes  the  share  allotted  to  him,  subject  tcy 
the  liens  that  exist  on  it,  though  in  case  a  sale  of  the  property  is  neces- 
sary, the  existence  of  a  mortgage  thereon  is  no  obstacle,  for  if  there  ifr 
no  contrary  statatory  provision,  the  sale  passes  title  subject  to  the 
mortgage  incumbrance  unless  an  arrangement  is  made  between  the 
parties  for  a  conveyance  free  from  the  mortg^e  lien  ancT  its  payment 
out  of  the  proceeds.*  Foreclosure  may  be  had  against  one  of  two  joint 
mortgagors,  where,  after  giving  the  mortgage,  they  partition  the 
premises,  agree  each  to  .pay  a  ^ecified  portion  of  the  purchase  rnoney^ 

1.  Roberta       Williams,  5  Whart      Note:  88  A.  8.  R.  360. . 
(Pa.)  170,  34  Am.  Dec.  649;  Moh-     4.  Note:  88  A.  S.  R.  360. 

ler's  Appeal,  6  Pa.  Bt  418,  47  Am.     6.  Note:  88  A.  S.  R.  380.   Bee  aba 

Dee.   413 ;   West  Branch  Bank   v.  Exscutobs  and  Adhinistratobs. 
Chester,  U  Pa.  St  282,  51  Aib.  Dea     6.  Reed  t.  Anhrey,  91  Ga.  4S5,  IT 

647.  8.  E.  1022,  44  A.  S.  R.  49. 
Note:  88  A..  8.  £.  359^  Note:  88  A.  S.  R.  361. 

2.  See  anpra,  par.  117.  7.  Note:  88  A;  S.  R.  361. 
Comns  V.  State,  3  Ind.  App.  642,     8.  Note:  88  A.  a  R.  3C2.:  See  Pa»> 

ao  N.  E.  12,  50  A.  &  B.  298.  •onox. 
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to  secure  the  payment  of  which  the  mortgage  was  made,  and  one  of 
them  does  pay  his  ahare,  and  secures  a  release  aa  to  his  portion.*  But 

if  a  co-owner  mortgages  his  interest  pending  a'  suit  for  partition,  the 
purchaser  at  the  partition  sale  takes  ike  property  discharged  of  the 
incumbrance.  The  lien  of  the  mortgage  attaches  to  the  proceeds  of 
tiie  sale.^^  There  can  be  no  doubt  that  where  a  tenant  in  common  gives 
8  mortgage  on  a  specitic  part  of  the  common  property,  describing  it 
by  metes  and  bounds,  under  a  belief  that  he  owned  the  same  in 
severalty,  the  mortgagee  has  an  equity  to  require,  when  partition  ia 
sought  by  the  other  cotenants,  that  it  shall  be  so  made  as  to  allot  the 
specific  portion  coveted  by  the  mortgage  as  the  share  of  the  mortgagor, 
said  thereby  save  the  lien  of  the  mortgage,  provided  this  csm  be  done 
without  prejudice  to  the  rights  of  the  other  cotenants;  and  this 
equity,  where  there  are  several  successive  mortgages,  inures  to  each 
mortgagee  in  the  order  of  the  dates  of  the  severtj  mortgages.  Further- 
more, the  same  equitable  principles  apply,  and  the  same  priorities  are 
preserved,  in  case  of  a  sale,  as  in  case  of  partition  in  kind,  so  far  as 
practicable." 

315.  Dispositioii  of  Property  by  PubUc  or  Quasi  Public  AuAorities 
Generally;  Sale  for  Taxes.— When  land  is  turned  into  money,  espe- 
cially by  some  act  of  the  public  authorities,  the  general  rule  is  that 
the  lien  of  one  who  had  a  mortgage  on  the  premises  extends  to  the 
money,  and  the  lien  of  the  mortgagee  may  be  enforced  by  equitable 
process.  This  is  an  application  of  tiie  general  principle  by  which  in 
equity  one  who  has  a  lien  on  property  may  follow  the  proceeds  and 
enforce  his  lien  thereon  if  there  is  no  remedy  at  law.**  So,  where 
mori;gaged  property  is  appropriated  under  eminent  domain  proceed- 
ing, mortgagee  has  a  clcdm  to  the  award.^*  Constouing  statutes 
providing  that  in  case  of  a  tax  sale  the  collector  may  sell  the  whole 
or  any  part  of  the  land,  and  after  satisfying  the  taxes  and  charges  shall 
pay  the  balance  to  "the  owner  of  tlie  estate"  on  demsmd,  it  has  been 
held  that  the  word  "owner''  does  not  include  a  mortgagee  not  in  pos- 
session if  bi^  interest  has  not  been  assessed  to  him  as  real  estate,  but 
that  he  has  an  equitable  lien  on  the  proceeds  of  the  Ituid,  whioh  he 
can  enforce  by  equitable  process.'* 


316.  Historical. — ^As  has  been  seen,  courts  of  equity  relieved  against 
the  harsh  rule  of  law  whereby  on  default  by  the  mortgagor  the  mort- 

9.  Stephens  v.  Biehnell,  27  IlL  444,     13.  Union  Inst,  for  Set.  t.  Boston, 

81  Am.  Dec.  242.  129  Mass.  82,  37  Am.  Rep.  305. 

10.  Cradleban^h    v.    Pritchett,    8      Note :  88  A.  S.  R.  362: 


11.  Kennedy  v.  Bovkin,  35  8.  a  74,  60  N.  E.  396,  88  A.  S.  B.  867. 
«1, 14  8.  £.  809,  28  A*.  S.  R.  838.  Note:  88  A.  S.  B.  363. 
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Ohio  St.  646,  72  Am.  Dec.  610. 
Note:  88  A.  S.  R.  362. 


13.  See  supra,  par.  117. 

14.  ComminB  v.  Christie,  179  Masb 
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gaged  estate  beeam*  -vested  absolutely  in  the  mor^iBgee,  fp.iing  to  (he 
former  a  privilege  of  redeeming  evea  after  his  default  Thia  privilege 
was  termed  the  equity  of  redemption.**  The  mode  for  its  extinction 
under  the  ancient  equity  practice,  which  continued  in  England  until 
about  the  year  1845,  vas  to  file  a  bill  for  strict  foreclosure,  whereby  a 
decree  was  obtained  for  the  p^ment  of  ^e  mortgage  debt  within  a 
abort  period,  to  be  fixed  by  the  court,  in  default  whereof  the  mortgagor 
and  all  penons  claiming  under  him  were  barred  and  foreclosed  of  all 
right  and  equity  of  redemption,  and  the  estate  became  the  property 
of  the  mortgagee  in  the  character  of  purchaser.  The  court,  except  in 
^>eoial  cases,  refused  to  decree  a  compulsory  sale  against  the  will  of 
the  mortgagor,  though  it  would  enlarge  the  time  to  redeem,  according 
to  the  equi^  arising  from  circumstances.  In  case  of  redemption,  a 
conveyance  was  directed  to  be  made  by  the  mortgagee.  This  method 
of  procedure  waa  allowed  because  as  it  was  uncertain  whether  tiie 
mortgagor  or  subsequent  lienors  would  ever  avail  themselves  of  tiie 
equity  of  redemption,  that  equity  was,  while  ontstaading,  a  serious 
impediment  to  the  alienation  of  the  mortgaged  property.  Tberofor^ 
an  action  would  properly  lie  to  compel  the  parties  entitled  to  this 
equity  to  exercise  it  by  paying  within  a  reasonable  time  the  amount . 
of  the  mortgage  debt,  or  be  forever  barred  or  foreclosed  of  the  privilege 
of  redeeming.**  The  phrases  "foreclosure  of  a  mortga^s"  and  "equi^ 
of  redemption"  were  imported  here  from  England  along  with  the 
body  of  the  common  law,  and  are  yet  in  constant  nse;  but  it  must 
always  be  remembered,  in  order  to  avoid  being  misled,  that  they  have 
acquired  a  totally  different  meaning  here  from  that  which  they  orig- 
inally bore.** 

317.  Meden  Attitude  tovard  Strict  Foreclosure.— In  England, 
whence  we  derive  our  general  ideas  of  mortgages,  real  property  has  a 
fixed  value,  to  a  great  extent,  and  is  not  subject  to  the  fluctuations  in- 
cident to  our  own  country,  where  land  is  so  abundant  and  where  per- 
sonal property  is  often  more  productive.  This  difference  in  the  condi- 
tion of  the  two  countries  has  introduced  into  tiiis  a  modification  of 
many  of  the  rules  which  formerly  applied  to  conveyances,  intended 
as  securities  mwely.  Thus,  in  our  courts,  it  has  come  to  be  the  rule 
that,  although  the  complainant  should  proceed  for  a  strict  foreclosure, 

16.  See  SQpra,  par.  296  et  seq.  L.RX   370   and   note;   Parker  t. 

16.  Clai^      R^btun,  8  Wafl.  318,  Honsefield,  2  Hyl.  A  E.  419,  18  Eng. 

19  U.  B.  (L.  ed.)  354;  Bridgeport  Ral.  Cas.  497  and  note. 
Sav.  Bank  v.  Eldredgc,  28  Coaa.     N«te:  18  !&ng.  Rul.  Caa.  SOL  Amt 

556,  73  Am.  Dee.  688  and  note;  ScUa-  sw  enpra,  par.  326  et  seq. 

wig  T.  De  Payster,  83  la.  323,  49  N.  ■  17.  Anderson  v.  Pilgran,  30  S.  C. 

W.  843,  32  A.  S.  R.  308,  13  L.R.A.  499,  9  6.  E.  587,  14  A.  S.  R.  917, 

78S;  Webb  v.  Hoeelton,  4  Neb.  30a>  4  L.R.A.  206.   Aad  aee  sapra>  par. 

19  Am.  Rep.  638;  Moalton  v.  Cor-  296  et  eeq. 
■U,  138  N.  T.  133,  33  N.  E.  842,  ao 
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the  defendants  might,  !n  general,  insist  on  a  sale.**  Tn  fact,  at  the 
present  day,  in  the  majority  of  the  American  states,  there  is  no  method 
either  at  law  or  in  equity  by  which  a  mortgagee  can  be  adjudged 
absolute  owner  of  the  mortgaged  property;  in  ol^er  words,  no  strict 
foreclosure.^  The  remedy  of  the  mortgagee  is  by  an  action  foar  tiie 
sale  of  the  mortgaged  premises  and  an  application  of  the  proceeds  of 
such  sale  to  the  mortgage  debt,  and  although  usually  called  an  action 
to  foreclose,  it  is  totally  different  in  its  character  and  results  from  a 
strict  foreclosure  However,  in  some  states  it  seems  that  extraordi- 
nary or  exceptional  circumstances  may  justify  a  strict  foreclosure.* 
Thus,  the  power  of  strict  foreclosure  is  frequcntiy  exercised,  and  prob- 
ably never  refused,  when  the  intererts  of  both  parties  manifestly  re- 
quire it,  as  when  the  mortgagor  is  insolvent,  and  the  mortgaged  prem- 
isea  are  not  of  sufficient  value  to  pay  the  debt  and  costs.'  Furthermore, 
it  seems  that  strict  foreclosure  still  obtains  aS  the  usual  mode  in  a  few 
states.' 

318.  Entry  and  Writ  of  Entry.— -In  some  jurisdictions  the  remedy 
fw  enforcing  a  mortgage  is  by  entry  and  possession.*  This  procedure, 
under  statute,  has  the  same  force  and  effect  as  the  proceedings  in 
chancery,  the  mortgagor  having  power  to  redeem  within  a  given  time 
after  format  entry  for  foreclosure.*  Indeed  the  mortgagee,  on  breach 
of  condition,  may  enter  for  the  purpose  of  foreclosure ;  and,  although 

18.  Dabow  V.  Ddbow,  7  Ala.  236,  14  A.  8.  B.  917,  4  L.B.A.  305;  Fioide- 
42  Am.  Dee.  588.  vaux  v.  Jordon,  64  W.  Va.  388,  62  S. 

19.  Dubose  v.  Dubose,  7  Ala.  235,  G.  686,  131  A.  S.  R.  911. 

42  Am.  Dec.  588;  McMillan  v.  Ricb-  Note:  18  Eng.  Rui.  Cas.  501. 
ards,  9  Cal.  365,  70  Am.  Dec.  655  and  And  see  infra,  par.  319  et  seq. 
aote;  Qoodwow  v.  Ewar,  16  Cal.  461,     1.  Flagg  v.  Walker,  113  U.  S.  659, 

76  Am.  Dee.  540;  Browne  v.  Browne,  5  S.  Ct.  697,  28  U.  S.  (L.  ed.)  1072; 

17  Fla.  607,  35  Am.  Rep.  96;  Ault-  Dubose  v.  Dubose,  7  Ala.  235,  42  Am. 

man,  etc.,  Co.  v.  Meade,  121  Ky.  241,  Dee.  588;  Stephens  r.  Bichnell,  27  111. 

89  S.  W.  137,  123  A.  S.  R.  193;  Ho-  444,  81  Am.  Dee.  242;  Moulton  v. 

gsa  V.  McMahon,  115  Md.  195,  80  Cornish,  138  N.  Y.  133,  33  N.  E.  842, 

Atl.   695,   Ann.   Cas.   1912C    1260;  20  L.R.A.  370  and  note;  Proidevaux 

Moulton  V.  Cornish,  138  N.  T.  133,  33  v.  Jordon,  64  W.  Va.  388,  62  8.  B. 

E.  842,  20  L.R.A.  370  and  note;  686,  131  A.  S.  R.  911. 
Baxter  v.  Willey,  9.  Vt,  276,  31  Am.     Note:  18  Eng.  RuL  Caa.  SOL 
Dec.  623.  2.  Dubose  v.  Dubose,  7  Ala.  235, 

Note:  18  Eng.  Rul.  Caa.  501.  42  Am.  Dec.  588;  Stephens  v.  Bich- 

20.  Dubose  t.  Dubose,  7  Ala.  235,  nell,  27  III.  444,  81  Am.  Dec.  242. 
42  Am.  Dec.  588;  Ooodenow  v.  Ewer,     3.  Notes;  20  L.B.A.  372,  378;  18 
16    Cal.   461,    76    Am.    Dee.    540;  Eng.  Rul.  Cas.  501. 

Browne  v.  Browne,  17  Fla.  607,  35  4.  Erskine  v.  TowDMnd,  2  Haaa. 

Am.  Rep.  96;  Stephens  v.  Bichnell,  493,  3  Am.  Dee.  71. 

27  111.  444,  81  Am.  Dee.  242;  Aalt-  Notes:  7  L.R,A.  273;  20  L.BJL 

man,  etc.,  Co.  v.  Meade,  121  Ky.  241,  374,  376;  18  Eng.  Rnl.  Cas.  501. 

89  S.  W.  137,  123  A.  S.  R.  193;  Ho-  6.  Frye  v.  Hubbell,  74  N.  H.  358, 

gan  V.  McMahon,  115  Md.  195,  80  Atl.  88  AtL  325,  17  L.R.A.(N.S.)  1197.  - 

695,  Ann.  Cas.  1912C  1260;  Andetwm  Note:  20  L.B.A.  974  et  leq. 
T.  Pilgram,  30  8.  C.  499,  9  8.  E.  687, 
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bob  title  may  become  absolute  by  mere  lapse  of  time,  no  other  fflitry 
or  formality  may  be  required  on  bit-  part  -.■and  there  is  oothing  in  any 
public  recwd,  or  in  any  proceeding,  whidi  can.  literally  be  said  to  be 
an  entry  of  foreclosure  *  When,  aa  ia  the  practice  in  most  states,  a 
mortgage  is  foreclosed  by  a  decree  directing  a  sale  of  the  property,  the 
amount  which  the  property  brings  at  such  sale  determines  the  amount 
to  be  applied  on  the-  mortgage  debt.'  But  where  the  method  of  fore- 
closure is  by  entry  and  poaseasion  after  breaeb  of  the.condittOD  of  ihe 
mortgage,  and  by  holding  suoh  possession  for  the  p^od  allowed  for 
redernption,  tisere  is  no  doubt  that  the  mortgage  debt  will  be  deemed 
|>aidte  the  eacteuiof'the  value  of  the  land;  ^  though  where  a  mortgage 
given  to  secure  several  promissory  notes  due  at  diiferent  times  is  fore- 
dosed  on  failure  to  pay  the  earlier  ones,  and  the  property  bid  in  by 
the  holder,  the  maker  in  a  suit  on  a  later  note  has  the  burden  of  show- 
ing that  the  value  oi  the  property  was  sufficient  to  satisfy  .the  note  in 
suit  as  well  as  the  earlier  ones.*  An  vatry  to  foreclose,  a  mortgage  is 
not  waived  by  the  mortgagee's  bringing  a  writ  oi^  entry  against  a  ten- 
ant at  will  of  the  mortgagor,  and  obtaining  judgment  for  possesion, 
but  not  seeking  conditional  judgment,  nor  causing  the,  writ  of  posses- 
sion to  be  served  until  after  three  years  have  elapsed  from  the  recording 
of  the  certificate  of  entry.^*  But  the  coitamencemeut  c^d  prosecution 
of  an  action  on  a  mortgage  is  a  waiver  of  a  prior  entry'  to  foreclose  the 
same  mortgage.'^  Obviously,  after  a  mortgage  has  been  paid  no  writ 
«f  entry  can  be  maintained  thereon.^?  ' 

XXZI.  FOKECLOSURS  BY  SuiT  tOS  SaUI' 

In  Oenerdl 

319.  Definltiea;  Title;  Existence  of  Right — A  foreclosure  suit  has 
been  said  to  be  msfely  a  proceeding  for  the  legal  determination  of  the 
existence  of  the  mortgage  lien,  the  ascertainment  of  its  extent,  and  the 
subjection  to  a  sale  of  the  estate  pledged  for  its  satisfaction.^*  It  neces- 
sarily presupposes  a  subsisting,  living  mortgage,  with  a  correlative  right 
of  redemption,  not  already  in  any  manner  cut  off,  barred,  or  extin- 
guished.^* And  in  order  to  establish  a  ground  of  recovery  against  a 

8.  Pomeroy  v.  Winship,  12  Mass.  11.  Smith  v.  Kelley,  27  Me.  337, 

614,  7  Am.  Dec.  91;  Mclntire  v.  Nor-  46  Am.  Dec.  595. 

wich  F.  Ins.  Co.,  102  Mass.  230,  3  12.  Vose  v.  Handy,  2  Greenl.  (Me.) 

Am.  Rep.  458.  322,  11  Am.  Dee.  101. 

7.  See  infra,  par.  319  et  mq.  18.  Bogg»  v.  Fowler,  16  Cal.  559, 

8.  McKeen  v.  Cook,  73  N.  H.  410,  76  Am.  Dec  561;  San  Francisco  v. 
S2  Atl.  729,  3  L.R.A.(N.S.)  343  and  Lawton,  18  Cal.  465,.  79  Am.  Dec. 
note.  187. 

9.  McKeen  v.  Cook,  73  N.  H.  410,  14.  Arrington  t.  Liaeom,  34  Cal. 
S2  Atl.  7^9,  3  L.R.A.fN.S.>  343.  365,  94  Am.  Dec.  722.  And  see  anpra, 

10.  Note:  46  Am.  Dec.  507.  par.  296  et  aeq. 
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dofendant  wbo  doee  not  claim  under  the  znaler  of  the  mortgage, 
{jlaintiff  is  required  to  show  that  the  mortgagor  had  title  to  the  prop- 
erty, 80  that  the  mortgage  created  a  lien.**  An  acdon  will  lie  to  fore- 
doee  a  mortgage  against  the  estate  of  a  deceased  mortgagor,  although 
the  debt  secured  by  the  mortgage  has  been  jvesented  and  duly 
lowed.*'  Likewise,  a  foreclosure  may  be  had  against  one  of  several 
jomt  mortgagors,  where,  after  executing  the  mortgage,  they  partition 
the  land,  agree  each  to  pay  a  q»ecified  portum  of  the  mortgage,  and  one 
of  them  does  pay  his  ^are,  and  secures  a  release  as  to  his  portion.'' 
And  when  several  persons  are  interested  in  lands  encumbered  by  & 
mortgage,  wliether  tiiat  interest  be  as  owners  of  distinct  parcels  of  the 
land  or  as  tenants  in  common  of  the  whole,  the  mortgagee  is  not,  in 
general,  obliged  to  take  notice  of  their  separate  and  distinct  interests, 
but  on  the  nonpayment  of  the  mortgage  money  is  entitled  to  a  decree 
of  foreclosure  against  all  of  them  jointly.**  Where  a  man,  in  paying 
a  mortgage  debt,  took  an  assignment  of  the  mortgage,  running  to  his 
daughters,  and  in  his  will  devised  the  land  to  his  song  expressly  sub> 
ject  to  the  mortgage,  the  mortgage  debt  is  a  charge  on  the  land  in 
favor  of  the  daughters,  and  by  accepting  the  devise  the  dflfrisees  eah* 
iect  themseWeB  to  the  liability  ni  having  it  enforced  by  pmpw  proceed- 
ings against  them.** 

320.  Persons  Competent  to  Foreclose  Generally. — ^Where  a  mort> 
gagee  has  not  disposed  of  or  assigned  his  rights,  he  is,  of  course,  the 
proper  party  to  bring  a  suit  for  foreclosure.  But  where  he  has  assigned 
his  rights,  the  assignee  is  the  real  party  in  interest,  and  the  proper 
party  to  bring  the  action.**  However,  where  the  mortgagee  retains  the 
legal  title  and  the  larger  part  of  the  equitable  interest,  he  may  foreclose 
the  mprtgage  in  his  own  name,  although  a  portion  of  the  mortgage 
debt  has  been  transferred  to  another.  And  the  assignee,  if  he  con- 
sents to  the  decree,  is  estopped  elsewhere  from  elaiming  under  the 
mortgage.*  "  A  surety  secured  by  a  collateral  mortgage  may  foreclose 
it  before  paying  the  debt  to  the  principal,  and  for  the  whole  amount 
of  his  liability,  although  the  creditor  has  obtained  judgment  for  less.* 
And  an  alien  mortgagee  has  a  right  to  come  into  a  court  of  equity, 
and  have  the  property,  which  has  been  pledged  for  the  payment  of 
the  debt,  sold  for  the  purpose  of  raising  the  money.  His  demand  is 
merely  a  personal  one,  the  debt  being  considered  as  the  principal,  and 

16.  Cooper  t.  Bbea,  83  Kan.  109,  19.  I^don  Campbell,  204  Man. 
107  Pac  790,  136  A.  S.  B.  100,  20  580,  91  N.  E.  151,  134  A.  S.  B.  702. 
Ann.  Cas.  42,  29  L.B.A.(N.8.)  930.       20.  Note:  64  L.R.A.  618.    And  see 

10.  Fallon  v.  Bntls,  21  CaL  24,  81  supra,  par.  124;  infra,  par.  322. 
Am.  Dee.  140.  1.  Bwme  v.  Clark,  129  lU.  466,  21 

17.  See  supra,  par.  314.  N.  E.  850,  5  L.B.A.  276. 

18.  Hubbnd  v.  Anentney  Mill  Dam  8.  Hellams  t.  Aberavmbie^  15  & 
Co.,  20  Tt  40!2,  50  Am.  Dec.  41.       C.  110,  40  Am.  Rep.  684. 
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the  land  as  an  incideDt  *  It  has  been  said  that  a  foreclosure  suit  may 
be  brought  and  maintained  by  a  ^rviving  mortgagee  to  ^force  his 
«laim  and  the  claim  of  a  deceased  mortgagee.*  On  the  othra  hand, 
however,  it  has  been  held  that  if  a  mortgage  be  ^ven  to  two  persons 
to  secure  their  several  demand,  and  waxAi  demands  and  their  different 
amounts  are  specified  in  the  mortgage,  each  has  a  right  to  enforce  his 
claim  under  the  mortgage  in  a  form  adapted  to  his  case;  aad  that  the 
surviving  mortgagee  cannot  maintain  an  action  on  the  mortga^  to 
enforce  payment  of  the  debt  due  to  the  deceased  mortgagee.*  There 
is  no  objection  to  the  filing  of  a  bill  by  the  second  mortgagee  for  a  fore- 
closure and  sale  to  pay  oGF  all  the  incumbranties  according  to  their 
respective  priorities,  or  to  redeem  as  respects  prior  mor^i^ees,  and  &en 
to  sell  in  oider  to  repay  thd  redemption  money,  as  well  as  to  satisfy 
the  subsequent  incumbrances.* 

321.  Stdt  by  Bendhdlder  to  Foreclose  Trust  Mortgage. — As  a  gen- 
eral rule  uiiless  thefd  &re  peculiar  circumstances  in  the  case  a  bond- 
holder oaiinoi'stie  fora  fdrecloeure  of  the  trust  deed  by  which  his  bond 
is  secured  but  tiie  trustee  is  the  only  primer  party  to  bring  the  aiotioD.^ 
It  is  true  that  thi^  are  some  caries  in  which  a  suit  by  bondhold^  has 
been  permitted  and  adjudicated  without  any  apparcint  question  as  to 
ihe  propriety  of  its  being  brought  in  that  form,*  but  whenever  the  right 
of  the  bondholder  to  sue  has  been  questioned  the  rule  as  stated  above 
hsa  been  enforced.  The  particular  provisions  of  the  mortgage  may 
give  the  bondholder  a  right  to  sue.*  Furthermore,  while  a  mortgagee 
who  is  trustee,  holding  title  to  the  security  for  all  the  bondholders  as 
beneficiaries,  is  ordinarily  the  proper  party  to  institute  foreclosure 
proceedings,  in  case  of  unreasonable  neglect  or  incompetency,  or  a 
refusal  to  discharge  his  duty,  any  bondholder  may  bring  an  action  to 
enforce  the  security  for  the  common  benefit.^  However,  if  the  holders 
«f  bonds  and  coupons  have  the  right  to  institute  proceedini^  for  fore- 

~3.  Hogbce  T.  Edwards,  9  Wheat '    Note:  20  UB;A.  535.- 

489,  6  U.  S.  (L.  ed.)  142.  9.  Seibert  v.  Hinneapolia,  etc.,  R. 

4.  WUliomB  V.  Hiltoa,  35  He.  6i7,  Co.,  52  Mmu.  148,  63  N.  W.  U34,  38 
58  Am.  Dec.  729.  A.  S.  R..  530,  20  LJLA.  536. 

5.  People  V.  Keyser,  28  K.  T.  226,  Note:  16  LJt.A.(N.S.)  1006  et 
M  Am.  Dec  338.  seq. 

6.  Note:  5  L.R.A.  292.  10.  Omaha  Hotel  Co.  v.  Wade,  97 

7.  Seibert  r.  Miimeapolia,  Me.,  R.  U.  S.  13,  24  U.  S.  (I^  «d.)  917; 
Co..  52  Mino.  148,  53  N.  W.  1134,  38  Chicago  R.  C«.  v.  Fosdick,  106  U.  S. 
A.  S.  R.  530,  29  L.R.A.  535  and  note.  47,  1  S.  Ct.  10,  27  U.  S.  (L.  ed.)  47; 

Note:  16  LJt.A.(N.S.)  1006  et  aeq.  Seibert  v.  Minneapolia,  etc.,  R.  Co., 

8.  Chicago,  etc.,  R.  Co.  v.  Howard,  52  Minn.  148,  53  N.  W.  1134,  38 
7  Waa.  392,  19  U.  S.  (L.  ed.)  117;  A.  8.  R.  530,  20  L.R.A.  535  and  note; 
Howell  V.  Western  R.  Co.,  94  U.  S.  Ettlioger  r.  Peniaa  Rag,  etc..  Co., 
463,  24  n.  S.  (L.  ed.)  254;  Canada  142  N.  Y.  189,  36  N.  £.  1055,  40  A. 
Southern  R.  Co.  v.  Oebhard,  109  U.  S.  S.  R.  587. 

527,  3  S.  Ct.  368,  27  U.  S.  (h.  ed.)  Note:  16  L.R.A.(N.S.)  1006  et  uq. 
1020. 
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closure  without  .calling  on  the  trustee  to  act,  a  single  bondholder  who 
brings  suit  must  act  for  all  who  s^d  in  a  similar  position,  and  noi 
only  permit  others  to  int^ene,  but  see  that  their  rights  are  protected 
in      final  decree." 

322.  Fereclosure  by  Pledgee. — mortgage  which  is  assigned  as 
collateral  security  may,  on  breach  of  the  c(mdition  of  the  mortgage, 
be  foreclosed  by  the  pledgee  unless  prohibited  by  statute.^'  One  of 
the  reasons  for  the  rule  is  that  such  an.  assignment  is  a  pledge  of  the 
mortgagee's  estate  so  that  the  nature  of  the  property  in  the  hands  of 
the  pledgee  is  precisely  the  same  that  it  was  in  the  bands  of  the  mort- 
gagee.** FurUiermore,  the  pledgee  of  property  has  the  control  of  it 
for  Uie  time  being,  and  he  represents  not  only  his  own  interest,  but 
that  of  the  pledgor,  in  taking  any  proper  action  for  the  preservation 
of  it  and  tlie  collection  and  care  of  its  proceeds;  and.it  may  readily 
be  conceived  that  cases  may  arise  wherein  it  would  become  necessary 
for  the  pledgee  to  proceed  to  foreclose  as  a  measure  of  caution  and  pro- 
tection with  regard  to  his  own  security  as  well  as  that  of  the  pledgor. 
However,  where  the  owner  of  a  mortgage  has  pledged  the  same  as  col- 
lateral security  for  a  debt  lees  than  the  face  of  the  mortgage,  he  has  an 
interest  in  the  same  which  entitles  him  to  bring  an  action  for  th& 
foreclosure  of  the  mortgage,  especially  where  the  pledgee  refuses  t» 
proceed.*' 

323.  Time  in  Foredosnre. — As  a  rule,  a  mortgage  can  be  fore- 
closed only  on  the  maturity  thereof     and  for  debts  due  at  the  time 

the  filing  of  the  bill  or  for  the  amoimt  due  at  ihe  time  of  rendering 
the  decree,  if  more  became  due  in  the  interim.  A  directicm  that  any 
balance  beyond  what  will  pay  the  amount  due  shall  be  paid  into  court,, 
and  be  appropriated  to  the  paym^t  of  other  debts  as  Ihey  become  due,, 
is,  ordinecily,  erroneous ;  although  it  may  be  provided  by  statute  that 
in  a  suit  to  foreclose  &  mortgage  given  to  secure  sevorai  promisscwy 
notes,  some  of  which  are  not  due  at  the  commencement  of  the  suit,  the 
court  may  have  jurisdiction  to  decree  a  foreclosure  of  the  mortgage  to 
satisfy  all  of  them.^*  However,  a  person  having  two  mortgages  on  the 
same  property  which  is  indivisible,  one  of  which  is  due  and  the  other 
not,  may  have  a  decree  of  f enclosure  of  both  ;  and  if  the  second  mort- 
gage becomes  due  before  the  decree,  the  d^endant  cannot  defeat  the 

11.  New  Orleans  Pae.  R.  Go.  t.     13.  Note:  16  Ann.  Gas.  125. 
Parker,  143  U.  S.  42,  12  S.  Ct.  364,     14.  Union  Trost  Go.  v.  Hasseltine^ 
36  U.  S.  (L.  ed.)  66.  200  Mass.  414,  86  N.  E.  777,  16  Ann. 

Note:  20  L.R.A.  538.  Ca«.  123. 

12.  Anderson    v.    Messinger,    146      15.  Note:  5  L.II.A.  291. 

Fed.  929,  77  C.  C.  A.  179,  7  L.R.A.      16.  See  supra,  par.  287  et  aeq. 

(N.S.)  1094;  Union  Tnist  Co.  v.  Has-      17.  James  v.  Fisk,  9  Smedes  ft  M. 

seltine,  200  Mass.  414,  86  N.  E.  777,  (Miss.)  144,  47  Am.  Dec.  111. 

16  Ann.  Cas.  123  and  note;  Natchez      Note:  76  Am.  Dee.  600. 

V.  Minor,  17  Wm.  644,  48  Am.  Dee.     18.  Note:  76  Am.  Dec  600. 
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action  as  to  ^is  mortgage  by  tendering  the  amount  due  on  ihe  first 
mortgage  after  the  maturity  of  the  second.  The  jurisdictaon  over  the 
parties  and  subject  matter  having  attached,  the  court  should  close  the 
controversy  by  settling  up  all  the  matters  involved  in  the  litigation.'* 
In  fact,  where  a  mortgagee  holds  two,«p  more  mortgages  upon  the  same 
premises,  they  should  both  be  set  out  in  the  complaint  and  foreclosed 
in  the  same  action;  only  one  suit  to  foreclose  both  being  proper.**  On 
breach  of  the  condition  of  a  mortgage,  by  a  contingent  remainderman, 
there  may  be  a  foreclosure  and  sale  of  whatever  interest  the  mortgagor 
has  in  the  mt)rtgaged  premises,  without  waiting  until  the  happening 
of  the  condition  on  which  the  remainder  would  become  vested.  Hence, 
such  a  suit  is  not  premature  as  to  the  life  tenant  in  possession,  espe- 
cially where  he  denies  the  tiUe  of  the  mortgagee  and  mortgagor,  and 
asserts  it  in  himself,*  The  mortgagee  of  a  joint  owner  is  entitled  to 
pursue  his  remedy,  against  the  mortgaged  property,  during  the  pen- 
dency of  a  suit  for  its  partition.*  Provisions  for  accelerating  the 
matority  of  mortgages  in  given  contingencies  have  been  repeatedly 
sustained  and  applied.' 

324.  Waiver;  Abandonment;  Dismissal  without  Prejudice.— 
Although  there  is  some  authority  to  the  contrary,  the  general  rule  is 
that  the  institution  of  an  independent  action  on  a  mortgage  not*  or 
bond  is  not  a  waiver  of  the  right  to  foreclose  the  mortgage.^  An  agree- 
ment by  a  mortgagee  not  to  take  advantage  of  foreclosure  for  a  given 
time  is  binding,  and  waives  the  forfeiture  and  opens  the  foredbsuxe.* 
But  a  mortgagee  having  an  option  by  the  terms  of  the  mortgage  to 
foreclose  on  default  in  stipulated  conditions  doee  not,, by  mere  delay  in 
brin^g  an  action  after  default,  waive  his  right  to  foreclose,  unless 
the  mortgagor  is  prejudiced  by  Uie  delay,  though  the  option  may  be 
lost  by  a  subsequent  performanoe  by  the  latter  of  the  condition  broken.* 
A  waiver  of  the  right  to  foreclose  for  breach  of  a  covenant  or  condition 
cannot  be  taken  advantage  of  unless  pleaded.'  If,  during  the  progress 
of  a  foreclosure  proceeding,  the  oomplainant  desires  to  abandon  its 
further  prosecution,  he  may  do  so.'  But,  after  iinal  decree  or  sale,  this 
cannot  be  done  to  the  prejudice  of  the  rights  of  others.*  An  action  to 
foreclose  a  mortgage  should  be  dismissed  without  piejudice  where  the 

19.  Hawkins  t.  Hill,  15  Cal.  499,     4.  See  sapra,  par.  BO?  et  mq.  And 

76  Am.  Dee.  499.  .  see  sapra,  par.  238  et  sag. 

SO.  Key  West  Wharf,  etc.,  Co,  v.     ».  MeNal  v.  CaU,  19     H.  403,  61 

Port«r.  63  Fla.  448,  58  So.  599,  Ann.  Am.  Dee.  188. 
Cas.  1914A  173.  6.  See  8apTa,par.  289  et  seq. 

1.  People's  Loan,  etc.,  Bank  v.  Qar-     7.  Hooie  v.  GrandaU,  U6  la.  25, 
lington,  54  S.  C.  413,  32  S.  E.  513,  71  124  N.  W.  81^  140  A.  S.  R.  276. 
A.  S.  R.  800.  8.  Welflh  ▼.  Lawlex,  73  N.  J.  Eq. 

2.  Glei^es  v.  Maign&n,  3  La.  530,  371,  68  Atl.  213, 133  A.  S.  737. 
23  Am.  Dec.  466.  9.  See  infra,  par.  353. 

3.  See  supra,  par.  289  et  seq. 
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amount  of  the  mortgage  was  ascertained  by  arbitration  and  the  award 
was  void  for  misconduct  of  the  arbitratois,  but  without  the  instance  or 
procurement  of  the  complainants.^* 

'  Process  and  Jwwdietion  * 

325.  Generally. — ^In  foreclosure  proceedings,  due  service  of  process 
is  no  leas  required  to  give  a  court  jurisdiction  of  the  person  and  sub- 
ject matter  than  in  ordinary  personal  actions.^^  Thusj  where  subse- 
quent incumlmncers  are  necessary  parties,  it  is  not  sufficient  merely 
to  serve  on  them  a  copy  of  the  hiU  to  foreclose.  They  must  be  regu- 
larly brought  in  by  the  service  of  process  or  their  rights  will  not  be 
affected  by  the  proceedings.**  However,  a  foreclosure  proceeding 
may  be  prosecuted  just  as  successfully  on  constructive  service,  in 
so  far  as  the  propeurty  only  is  sought  to  be  reached,  as  it  may  by 
personal  service  on  the  mortgagor ;  *'  the  only  difference  being  that 
in  case  of  constructive  notice  merely  no  personal  judgment  for  a 
deficiency  after  tiie  sale  may  be  entered.**  But  service  of  process 
in  a  foreclosure  proceeding  cannot  be  made  on  the  mortgagor  by 
leaving  a  copy  with  a  inember  of  his  family  at  his  dleged  usual 
place  of  residence,  when  he  has  in  fact  gone  to  another  state  with 
the  intention  of  taking  up  his  residence  there,  has  there  engaged 
in  business,  for  several  years,  voted,  sat  on  juries,  and  discharged 
other  duties  as  a  citizen,  but  has  not  removed  his  family  there, 
and  has  at  long  intervals  visited  them  in  the  other  state,  with  a 
continued  intention  to  remove  them  to  the  state  of  his  actual  residence. 
A  decree  of  foreclosure  based  on  such  service  is  void  for  want  of  juris- 
dictioD.'*  A  purely  technical  defect  in  the  return  of  the  service  of* 
the  notice  in  a  foreclosure  proceeding  on  minor  heirs  of  a  deceased 
mortgagor  does  not  make  the  foreclosure  decree  and  sale  thereunder 
void,  thou^  the  return  mi^t  have  been  pronounced  d^-fective  on 
append.  And  the  decree  and  sale  cannot  be  invalidated  on  account  of 
the  defect,  in  a  collateral  proceeding  instituted  by  the  h«rs  to  tedeem 
the  mortgaged  premises,  especially  when  several  yecu^  have  elapsed 
since  the  sale,  and  there  are  no  supporting  equities  in  the  case.** 
Jurisdicfcion  to  decree  foreclosure  and  sale  wd  to  ent^  a  defioieney 

10.  Emery  v.  Owinga,  7  GUI  (Md.)  13.  Blnmberg  t.  Birch,  99  Cal.  416, 
488,  48  Am.  Dec.  580.  34  Pac.  102,  37  A.  S.  R.  67;  Bon- 

11.  Eslava  v.  Lepretre,  21  Ala.  504,  oofski  v.  Jacobsen,  36  Utah  165,  104 
56  Am.  Dec.  266;  Hobby  v.  Bunch,  83  Pan.  117,  26  L.R.A.(N.S.)  898. 

Ga.  1,  10  S.  E.  113,  20  A.  S.  B.  301;      14.  See  infra,  par.  484. 
Jewett  V.  Iowa  Land  Co.,  64  Minn.      16.  Schlawig  t.  De  Peyster,  83  la. 
531,  67  N.  "W.  639,  58  A.  S.  B.  565.      323,  49  N.  W.  843,  32  A.  8.  E.  308, 
Note:  36  L.RjV.(N.S.)  431.  13  L.R.A.  785. 

See  ^erally,  Process.  16.  Moomey  ▼.  lUas,  23  U.  380v 

12.  Note:    36   LJtJ^.(N.S.)    410.  02  Am.  Dee.  SOA. 
And  see  infra,  par.  459. 
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judgment  is  not  defeated  because  of  the  inabilUy  to  ><an  all  the  partiee 
and  to  sell  aXl  the  land,  due  to  a  conveyance  of  a  part  of  the  mortgaged 
property  to  a  foreign  territory,  which  insists  on  its  immunity  from 
suit'^  Under  a  constitutional  provision  requiring  a  foreclosure  action 
to  be  commenced  in  the  county  in  which  tiie  mortgaged  premises,  or 
some  part  thereof,  are  situated,  a  judgment  in  a  suit  c<»a]nenoed  in 
another  county  is  without  jurisdiction  and  void.** 

326.  Jurisdictioii  over  Land  in  Another  State. — 1\  is  a  fundamraital 
principal  of  jurisprudNQce  that  a  judgment  or  decree  cannot  operate 
extraterritorial  ly  so  as  to  affect  the  title  to  land  in  another  state  or 
country,  and  therefore  it  is  beyond  the  power  of  any  court  to  rendw  a 
binding  judgment  in  foredosure  proceedings  as  i»  land  located  in 
another  state.''  It  does  not  follow,  however,  that  under  no  circum- 
stances can  a  mortgagee  obtain  relief  without  reaort  to  tha  oourta  of 
the  state  or  country  in  whioh  the  mortgaged  land  lies.  If  the  court 
to  which  he  applies  obtains  jurisdiction  of  t^e  peison  of  tlie  defend- 
saxt,  it  may  decree  foreclosure  and  sale  of  the  land,  though  situated 
within  a  foreign  jurisdictioo,  and  while  the  land  cannot  be  sold  under 
and  by  virtue  of  tiie  decree,  the  court  may  enforce  the  decree  indirectly 
by  compelling  the  defendant  (mortgagor  or  trustee  in  a  deed  of 
trust)  to  convey  the  mortgaged  property.**  But  ^e  court  should  not 
exercise  this  power  ezc^t  under  unusual  and  sxtraordinary  dzcum- 
stances,  and  wh^  it  is  necessary  in  order  to  prevent  loss  or  to  protect 
the  rights  of  the  mortgagee;  in  all  other  cases  he  should  be  required 
to  resort  to  the  remedies  of  iba  courts  of  the  jwisdiction  in  whi^  the 
land  is  situated.* 

Pariiea  tmd  IntervmHon 

327.  In  General. — One  of  the  leading  purposes  of  a  suit  to  foreclose 
a  mortgage  is  to  secure  such  a  decree  as  will  enable  the  plaintiff  to  sell 
all  the  right  and  title  that  his  mortgage  covers,  and  enable  a  purchaser 
at  the  sale  to  ascertain  what  title  it  is  that  he  buys.,  To  attain  this  end 
it  is  usually  necessary  that  all  the  claims  held  against  the  mort^iged 
premises  should  be  adjusted.*  OrdiuMiIy,  therefore,  all  persons  who 
are  beneficially  interested,  either  in  the  estate  mortgaged  or  the  demand 

17.  KawanatMkea  v.  '  Polyfalank,  Me.  946,  29  Aa.  1103,  41  A.  S.  R. 
205  U.  S.  349,  27  S.  Ct  526,  51  U.,S.  661;  Dickson  v.  Loehr,  126  Wis.  641, 
(L.  (Id.)  834.  106  N.  W.  793,  4  L.KA.(N.8.)  986 

18.  Rogers  v.  Cady,  104  Cal.  288,  and  note. 

38  Pac.  81,  43  A.  S.  R.  100.  Nota:  67  Am.  Dee.  99;  69  L.R.A.  ^ 

19.  See  Courts,  vol.  7,  p,  1058  m  682  et  seq. 

eeq.'  See  inAra,  par.  356. 

20.  Georgia   S.,   etc.,  R.   Co.  1,  Eaton  v;.  MeCaU,  86  Me.  346, 
Mereantile  Trnst,  •to.,  Co.,  94  -Ga.  29  Atl.  IIOS,  41  A.  S.  R.  561. 

306,  ^  a  E.-  701,  47  A.  S.  R.  153,     2.  O'Brien  v.  Moffitt,.  133  Ind.  660, 
32  Ii.R.A.  208;  Eaton  v.  MeCall,  86  38  N.  £.  616,  80  A:  S.  B.  566. 
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secured,  are  proper  parties  to  a  suit  to  foreclose.  This  rule,  generally, 

will  only  embrace  the  mortgagor  and  the  mortgf^ee,  and  those  who 
have  acquired  rights  or  interests  under  them  in  the  mortgagor's  estate ; 
for  these  are  the  only  persons  having  any  rights  or  obligations  growing 
out  of  the  mortgage,  or  interested  in  any  manner  in  the  subject  matter 
of  the  action.'  A  stranger  claiming  adversely  to  the  title  of  the  mort- 
gagor, as  he  is  not  affected  by  the  mortgage,  is  in  no  way  interested  in 
the  foreclosure  suit.  It  can  make  no  difference  to  him  whether  the 
mortgage  is  valid  or  invalid,  whcfther  it  be  discharged  or  foreclosed, 
whether  the  estate  mortgaged,  the  only  estate  which  can  be  affected 
by  the  decree,  remains  in  the  mortgagor,  or  is  transferred  to  another  * 
And  the  complainant  need  not  make  parties  of  persons  unknown  to 
him,  claiming  an  interest  in  the  suit,  nor  of  persons  collaterally  inter- 
«sted,  wb»  are  exceedingly  numerous.  Therefore,  a  mortgagee  need 
not  join  as  defendants  in  a  suit  to  foreclose  the  mortgage  the  creditors 
■of  one  who  has  purchased  the  premises  with  notice  of  the  mortgage  and 
lias  made  a  voluntary  deed  of  the  same  for  the  benefit  of  his  creditors, 
:there  being  nothing  to  show  who  the  creditors  are  or  how  many  of 
them  there  are.*  And  a  person  acquiring  interests  by  a  conveyance 
or  incumbrance  after  a  suit  has  been  brought  to  enforce  a  mortgage 
.need  not  be  made  a  party.*  A  defendant  having  only  a  part  interest 
in  the  property  cannot  contend  that  there  is  a'defect  of  parties  because 
othera  also  having  an  interest  in  the  property  are  not  made  defend- 
ants.' 

328.  Foredosure  by  Comortgagee.— Joint  mortgagees  whose  debts 
are  several  may  join  in  a  bill  to  foreclose.^  In  fact,  the  action  should 
be  brought  by  all  where  their  interest  ia  joint,  but  if  they  refuse  to  unite 
as  plaintiffs,  those,  who  refuse  to  join  should  be  made  defendants* 
So  wards  are  necessary  parties  to  a  suit  by  a  joint  mortgagee,  to  forfr- 
olose  a  mortgage  made  to  secure  money  due  them.^*  It  seems,  though, 

3.  Terrell  v.  Allison,  21  Wall.  289,  Pahner  v.  GarliBle,  1  Sim.  &  St.  423, 

22  U.  8.  (L.  ed.)  634;  Whitney  v.  18  Eng.  Rul.  Cas.  491  and  note. 

Higgin8,  10  Gal.  547,  70  Am.  Dee.  4.  See  infra,  par.  331,  349  et  seq. 

743;  San  Francisco  t.  Lawton,  18  6.  Willis  v.  Henderson,  4  Scam. 

Cal.  465,  79  Am.  Dec.  187;  Jones  v.  (lU.)  13,  38  Am.  Dec.  120. 

Vert,  121  Ind.  140,  22  N.  E.  882,  16  6.  Whitney  v.   Higgins,  10  Cal. 

A.  S.  R.  379;  O'Brien  v.  Moffltt,  133  547,  70  Am.  Dec.  748. 

Ind.  660,  33  N.  E.  616,  36  A.  S.  R.  7.  Philip  v.  Steanu,  30  S.  D.  220, 

566;  Cooper  v.  Rhea,  82  Kan.  109,  10$  K.  W.  467, 11  Ann.  Caa.  1108. 

107  Pao.  799,  136  A.  S.  R.  100,  20  8.  Shirkey  v.   Hanna,  3  Blaekf. 

Ann.  Cas.  42,  29  L.R.A.(N.S.)  930;  (Ind.)  403,  26  Am.  Dec.  426;  Guthrie 

Banning  v.  Bradford,  21  Minn.  308,  v.  Treat,  66  Neb.  41fi,  92  N.  W.  595, 

18  Am.  Rep.  398;  Guthrie  v.  Treat,  103  A.  S.  R.  718. 

66  Neb.  415,  92  N.  W.  595,  103  A.  Notes:  37  L.R.A.  741  et  nq.;  18 

S.  R.  718;  Frische  v.  Kramer,  16  Eng.  Rul.  Cas.  493. 

Ohio  125,  47  Am.  Dee.  368;  Stewart  9.  Note:  37.L.R.A.  741  et  aeq. 

V.  Wheeling,  etc,  R.  Co.,  53  Ohio  St.  10.  Robinson  v.  Collier,  U  B.  Hoik 

151,  41  N.  B.  247,  29  LR.A.  438;  (Ey.)  332,  62  Am.  Doc  672. 
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that  azx  action  by  one  comozigagee  to  enforce  bis  cUdm  haa  been 
allowed,  bat  the  hghts  of  the  other  mortgagees  were  not  affected  if  they 
were  not  made  parties  to  tlie  action>^  In  actions  on  instalment  notes 
where  the  liens  are  prorated  some  authorities  rule  that  the  holders  of 
tiie  different  notes  should  be  made  parties  plaintiff^  or  on  refusal  to  join 
flhould  be  made  parties  defendant;  but  where  the  plaintiff  foreclosing 
for  an  instalment  has  a  priority  it  seems  that  the  holder  of  the  other 
notes  is  not  a  necessary  party  plaintiff,  bnt  should  be  made  a  party 
defendant  in  order  to  give  the  purchaser  a  good  title  and  to  bar  the 
daims  of  the  holders  of  the  sevtwal  notes."  But  a  suit  by  one  of  sev- 
eral mortgagees  to  foreclose  as  to  his  separate  note  secured  by  the  same 
mortgage  does  not  merge  the  claims  of  the  other  mortgagees,  nor  pre- 
clude them  from  foreclosing  and  selling;  and  the  mortgagors'  rights 
of  redemption  as  to  each  mortgagee  cannot  be  lost  by  several  foreclos- 
ure .as  to  each  mortgagee  instead  of  a  united  foreclosure  of  all  the 
mortgagees.*' 

329.  Mortgagor  Who  Has  Conveyed  Interest. — ^It  is  generally  held 
that  where  a  mortgagor  has  conveyed  all  of  his  interest  in  mortgaged 
premises,  and  retains  the  equity  of  redemption  no  longer,  he  is  not  a 
necessary  party  to  a  suit  for  the  forecloaure  of  the  mortgage  if  no  per- 
aonal  judgment  is  sought,'*  though  a  contrary  rule  obtains  if  personal 
judgment  is  sought/*  or  if  his  deed  of  conveyance  contains  a  covenant 
of  warranty  against  all  incumbrances.**  It  has  been  provided  by 
statute  that  no  person  holding  a  conveyance  from  or  under  the  mort- 
gagor of  the  property  mortgaged,  or  having  a  lien  thereon,  which  con- 
veyance or  Uen  does  not  appear  of  record  in  the  proper  office  at  the 
commencement  of  the  action,  need  be  made  a  party  to  such  action ;  and 
that  the  judgment  therein  rendered,  and  the  proceedings  therein  had, 
shall  be  as  conclusive  against  the  person  holding  such  unrecorded  con- 
veyance  or  lien  as  if  he  had  been  made  a  party  to  the  action.  Under 
that  statute  it  is  presumed  that  the  mortgagor  will  represent  the  inter- 
ests of  the  grantee  of  an  tmrecorded  conveyance  in  a  suit  to  foreclose 

11.  Note:  37  L.R.A.  741  et  aeq.       19  N.  E.  424,  8  A.  S.  B.  712;  Car- 

12.  Note:  37  L.RA.  742  et  aeq.       pemter  v.  Ingalls,  3  8.  D.  49,  61  Ni 

13.  O'Brien  t.  Moffltt,  133  Ind.  660,  W.  948,  44  A.  S.  R.  753. 

33  N.  E.  616,  36  A.  S.  R.  56#.  IB.  Aywe  v.  Wiawall,  112  U.  S. 

14.  Robertson  v.  Careon,  19  Wall  187,  5  S.  Ct.  90,  28  U.  8.  (U  ed.) 
94,  22  U.  S.  (li.  ed.)  178;  Boutwell  693;  Coney  v.  Winchell,  116  U.  S. 
T.  Sterner,  84  Ala.  307,  4  So.  184,  5  227,  6  8.  Ct.  366,  29  U.  8.  (L.  ed.) 
A.  S.  R.  375;  Qoodenow  v.  Ewer,  1«  610. 

Cal.  461,  76  Am.  Dec.  540;  Hinson  v.      Note:  Ann.  Caa.  1913A  84. 
Gammon,  61  Fla.  641,  54  So.  374,     And  see  infra,  par.  481  et  seq. 
Ann.  Caa.  1913A  83  and  note;  Fitz-      16.  Rolmrtson  v.  CaiBoa,  19  Wall 
mrald  v.  Flanagan,  155  la.  217,  135  94,  22  D.  S.  (L.  ed.)  178. 
N.  W.  738,  Ann.  Gas.  1914C  1104;     Note:  Aim.  Caa.  1918A  81 
LandoD  T.  Townafaepd,  113  N.  7..  93,  ... 
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a  mortgage  on  the  premises  conveyed."  Elsewh^,  a  mortgagor  who 
has  conveyed  hia  interest  in  mortgaged  premiseB  ifl  a  necessary  and 
may  be  the  sole  party  defendant  to  foreclosure  proceedings  brought 
by  the  mortgagee,  where  the  mortgage  contains  Uie  pact  de  non  alien- 
ando  by  which  the  mortgagor  agrees  not  to  alienate  or  encumber  the 
mortgaged  premises  to  the  prejudice  of  the  mortgagee.^^  The  ruling 
has  been  made  that  while  a  mortgagor  who  has  conveyed  his  interest 
in  the  mortgaged  premises  is  not  a  necessary  party  to  a  suit  to  foreclose 
the  mortgf^,  he  may  be  a  proper  party.** 

330.  Grantee  of  Mortgagor. — By  the  clear  weight  of  authority,  a 
grantee  of  the  mortgagor  should  be  made  a  party  to  a  foreclosure  pro* 
ceeding,*'  else  bis  title  will  not  be  affected.'  Accordingly,  it  has  been 
held  that  a  grantee  of  the  mortgaged  lands  has  a  right  to  be  heard  on 
the  validity  and  extent  of  the  lien,  and  no  valid  decree  for  a  sale  can 
pass  until  this  right  has  been  afforded  to  him.*  However,  it  has  been 
held  by  statutory  construtftion  that  a  purchaser  of  the  mortgaged  prem- 
ises  is  bound  by  a  judgment  of  foreclosure  rendered  against  the  mort- 
gf^or,  although  he,  the  purchaser,  is  not  made  a  party  to  the  suit* 
And  if  the  mortgagor  conveys  the  mortgaged  premises  to  one  who  does 
not  place  his  conveyance  on  record,  he  need  not  be  made  a  party 
defendant  to  a  suit  to  foreclose,  though  the  mortgagee  has  actual  knowl- 
edge of  the  conveyance,  where  a  statute  declares  that  no  person  holding 

17.  Harding  v.  Harker,  17  Idaho  22  U.  8.  (L.  ed.)  634;  Whitney  t. 
341,  105  Pac.  788,  134  A.  S.  B.  259.  Higgins,  10  Cal.  547,  70  Am.  Bee. 

18.  Watson  t.  Bondurant,  21  Wall.  748;  Goodenow  v.  Ewer,  16  Cal.  461, 
123,  22  U.  8.  (L.  ed.)  509;  Avegno  v.  76  Am.  Dec.  540  and  note;  Boggs  v. 
Schmidt,  113  U.  S.  393,  5  6.  Ct.  487,  Fowler,  16  Cal.  669,  76  Am.  Dee. 
28  U.  S.  (L.  ed.)  976.  561  and  note;  Dntton  v.  Warsehauet, 

Note:  Ann.  Cas.  1913A  84.  21  Cal.  609,  82  Am.  Dee.  765  and 

19.  Note:  Ann.  Cas.  1913A  84.  note;  Bums  v.  Hiatt,  14^  Cal.  617, 
SO.  Terrell   v.    Allison,   21    Wall.  87  Pac.  396,  117  A.  S.  R.  157;  Ber- 

289.  22  U.  S.  <L.  ed.)  634;  Bontwell  lack  v.  Halle,  25  Fla.  236.  1  A.  S.  R. 

V.  Steiner,  84  Ala.  307,  4  So.  184,  186;  Childs  t.  Childs,  10  Ohio  St.  339, 

5  A.  S.  R.  375;  Whitney  v.  Higgins,  75  Am.  Dee.  512  and  note;  Fri&cbe  v. 

le  Cafl.  547,  70  Am.  Dec.  748;  Goode-  Kramer,  16  Ohio  125,  47  Am.  Dec.  368. 

now  V.  Ewer,  16  Cal.  461,  76  Am.  Dec.  See  infra,  par.  357  et  seq. 

540  and  note;  Boggs  v.  Fowler,  16  2.  Boggs  v.  Fowler,  16  Cal.  559,  76 

OaL  669,  76  Am.  Dec  661  and  note;  Am.  Dec.  561:  Goodenow  v.  Ewer, 

Dntton  T.  WarBchauer,  21  Cal.  609,  16  Cal.  461,  76  Am.  Dee.  640.  Com- 

82  Am.  Dec  765  and  note;  Wood-  pare  (Aiilds  v.  Childs,  10  Ohio  St.  339» 

ward  V.  Brown,  119  Cal.  283,  51  Pae.  75  Am.  Dee.  612,  holding  that  a  sale 

2,  542,  63  A.  S.  R.  108;  Bums  v.  on  foreclosure  of  a  mortgage  b  not 

Hiatt,  149  Cal.  617,  67  Pac.  196,  117  void,  but  paseea  all  the  mortgagees 

A.  S.  R.  157;  Berlack  v.  Halle,  22  r^hts  and  interesta  to  the  purchaser. 

Fla.  236,  1  A..  8.  R.  185:  Childs  v.  where  the  proceedings  are  institntrd 

Childs,  10  Ohio  St.  339,  75  Am.  Dec.  by  the  mortgagee  against  the  mortga- 

512;  Frisehe  v.  Enuner,  16  (Miio  125,  gor  alone,  after  the  mortgagor  has  eon- 


47  Am.  Dee.  368. 

Note:  1  A.  S.  R.  169.  ' 
1.  TerreU  t.  Allison,  21  Wall  2B9, 


888 


veyed  away  the  equity  of  redemption. 

8.  Knowies  v.  Lawton,  18  Ga.  Aiti, 
63  Am.  iDee.  290'aBd  note. 
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A  o(»iveyfUDce  from  or  ntider  the  mortgagor  which  doee  not  appear  of 
recovd  need  be  made  a  party  to  the  action,  and  the  judgment  therein 
iMidered  and  the  proceedings  thernn  had  are  as  conclusive  against  a 
person  holding  sa<di  an  uzaeeorded  conve^knce  as  if  he  had  been  made 
a  party  te  the  action.^  In  a  suit  to  foiadose  a  mortgage,  where  ihe 
mortgaged  pranises  had  aubeequently  to  the  mortgage  been  conveyed 
to  two  penons  by  a  deed  absolute,  but  subject  to  a  s^arate  agreement 
between  them  and  osiers  that  they  should  hold  the  premises  for  the 
bwefit  (tf  themselves  and  such  of  the  others  as  diould  pay  pro  rata  for 
the  purchase,  the  latter,  in  the  absenee  of  proof  that  any  of  them  had 
oontzibuted  to  the  purchase,  are  not  necessary  parties.* 

33L  Adrene  er  PafaiMiiiit  Titb  Claimant  Generally.— It  has 
sometimee  been  held  tiiat  a  claimant  of  title  paramount  to  a  mortgage 
is  a  proper  party  to  a  suit  to  forecloee  it,  and,  if  the  decree  is  against 
him,  it  ia  oondusive  of  his  claim  of  title.*  But  the  weight  of  authority 
ufiirms  that  pusons  claiming  the  mortgaged  premises  by  title  adverse 
and  paramount  to  that  of  the  mortgagor  are  nttther  neosssary  nor 
.proper  parties  def^idant  in  a  foreclosare  soit.^  The  rights  of  such 
parties,  as  a  rule,  are  not  affected  either  where  they  are  made  parties 
Qt  whan  they  are  omitted.*  The  estate  or  interest  in  the  lands  which 
is  drawn  within  the  operstion  of  the  suit  to  foreeloae  and  which  will  be 
affected  and  bound  by  the  decree  is  the  estate  created  and  passing  by 
the  mortgage,  or  estates  or  interests  subsequently  acquired  by  the  mort> 
gagor,  inuring  by  way  of  estoppel  to  the  benefit  of  the  mortgagee. 
Prior  or  snbsequent  incumbranoers  are  ^per  partiea,  for  they  do  not 
bold  or  daim  in  hostility  to  the  title  of  the  mortga^r — ^they  claim 
undar  and  through  him.  But  ind^ndent,  distinct  titles  are  not 
covered  by  the  mortgage  or  drawn  into  question,  and,  therefore,  daim- 
ants  theireof  should  not  be  jnade  parties.'  ■  ' 

332.  Prior  lienholders. — ^It  is  a  general  rule  that  persons  holding 
liens  prior  to  the  mcoigaga  -under  f  orecloBOr«r  aare  neither  neoeasary-  nor 
proper  parties  to  the  action,  because  the  only  propOT  object  of  the  pro- 
ceedings is  to  bar  all  rights  subsequmt  to  the  mortgage;  and  the  decree 
can  have  no  effect  on  the  rights  of  partiea  having  priority,  whether 
they  an  made  parties  to  the  action  or  not'*  It  seems,  however,  that 

4.  Hager      Astor^,  145  CaL  548,  24  TT.  S.  iU  ed.)  644;  Banning  v. 

79  Pac.  66,  104  A.  S.  R.  68;  Hard-  Bradford,  21  Minn.  308,  18  Am. 

ing  V.  Barker,  17  IdBbo  341, 105  Pae.  Rep.  398;  Strobe  v.  Downer,  13  Wis. 

788, 134  A.  8.  R.  259.  10,  80  Am.  Dec  709  and  note. 

6.  Van  Hook  t.  Somerrille  Mrg.  Notes:  61  Am.  Dee.  716;  24  A.  8.  B. 

Co.,,  5  K.  J.  Eq.  633,  45  Am.  D«!.  714 ;  68  A.  S.  R.  354  et  seq. 

401.  Ajid  see  infra,  par.  340  «t  wq. 

6.  Provident  Loab,   ete.,    Co.    v.  8.  See  infra,  par.  359,  360. 
HCbrka,  59  Kxa.  230,  52  Pae.  449,  68  9.  Note:  68  A.  8.  R.  365.  And 
A.  Si:  R/  349'  and  eote.    See  ii^ra,  see.  infra,  par.  349  et  seq. 

par.  349  et  seq.  10.  Jerome  v.  MeCarter,  94  U.  8. 

7.  Dial  T.  Reynolds.  96  U.  8.  340,  734,  24  U.  8.  (U  ed.)  247;  Naile  v. 

K.  C,  L.  Vol.  XIX.-34.  529 
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there  is  some  authority  to  the  contrary.^'  And  it  has  been  said  tiiat 
a  prior  lienholder  is  a  proper  though  not  an  indispensaUa  party  " 
for  the  purpose  of  having  the  amount  of  his  claim  ascertained  and 
paid  out  of  the  proceeds  of  the  sale  and  of  obtaining  a  Bale  of  the  whole 
■estate.^'  -  But  such  a  purpose  must  be  apedfically  indicated,  and  the 
prior  claim  set  forth  in  full  in  the  complaint.**  The  prior  lienholder 
should  not  be  made  a  party  to  the  suit  unless  he  prerionaly  indicates 
a  willingness  to  have  the  whole  title  sold  under  the  foreclosure,  and  to 
have  all  incumbrances  paid  out  of  the  proceeds  in  the  order  of  their 
priority.**  And  he  cannot  be  compelled  to  accept  payment  from  the 
proceeds  of  the  sale^  unless  his  lien  has  matured  and  is  due  and  pay- 
■able."  Furthermore,  a  court  will  not  ordinarily  decree  the  payment 
<of  a  prior  lien  from  ihe  proceeds  of  the  sale,  unless  the  prior  lienholder 
has  £^peared  and  consented  to  the  decree.  He  must  be  willing  to 
receive  payment,  and  for  the  purpose  of  making  a  sale  of  the.  whole 
title;  though  if  a  prior  mortgagee  consents  to  a  sale,  he  cannot 
afterward  commence  a  foreclosure  of  his  own  mortgage.*'  It. has 
been  ruled  that  where  a  decree  of  foreclosure  and  sale  is  made  and 
executed,  at  the  suit  of  a  subsequent  mortga^,  and  with  the  consent 
of  the  mortgagor,  it  not  appearing  to  the  court  that  there  was  any  prior 
incumbrance,  the  proceedinga  will  not  be  set  aside  on  the  i^iplication 
of  the  mortga^,  in  order  to  let  in  the  priat  mortgagee,  who  ou^t 
regularly  to  have  been  made  a  party,  unless  it  be  neceesary  to  prevent 
irremediable  mischief.** 

333.  Subsequent  Lienlwlders. — ^The  question  as  to  the  necessity  of 
making  a  junior  incumbrancer  a  party  to  a  suit  to  foredose  a  senior 
mortgage  is  involved  in  some  confusion,  which  for  tiie  most  disappears 
whoi  the  distinction  is  observed  between  that  question  as  affecting  the 
jurisdiction  of  the  court  as  to  the  proper  practice  to  be  pursued  in  fore- 

TouBs,  160  U.  &  634,  16  S.  Ot  420,  *  IS.  Raymond  v.  Holboin,  28  Wit. 

40  n.  S.  (L.  ed.)  560;  Carer  v.  57,  09  Am.  Dee.  10& 

Houston,  etc,  R  Co.,  161  U.  S,  u'S,  16  Note:  80  Am.  Dee.  716. 

S.  Ct.  537,  40  U.  S.  (L.  ed.)  638;  IJ-  Hagan  v.  Walker,  14  How.  29, 

Hanna  v.  State  Trust  Co.,  70  Fed.  2,  p-  °-  (L.  ed.)  312;  Sw  Frandseo 

36  U.  S.  App.  61,  16  C.  C.  A.  586,  ^.J^^^'  18  Cal.  466,  7»  Am.  Dee. 

30   L.R.A.   201;   Banning  v.   Brad-  ^^J-              .      ^     ™   «  .  „ 

ford,  21  Minn.  308,  18  Am.  Rep.  398;  „                                          ^'  ^' 

In  A  Smith.  4  Nev'  254,  97  Am.  Dec!  \Tifoi^' ^  ni  ' 

531;  Lewis  v.  Smith.  9  N.  Y.  502,  61  S™'.       ^  717 

Am.  Dec.  706;  Strobe  v.  Downer,  13  Jj;           ~  ^taT'Smr  Bank. 

■Wis.  10,  80  Am.  Dec.  709  and  note;  70  n.  T.  653. '26  Am.  Bad  627^^ 

Bozzell  V.  Still,  63  Vt  490,  22  Atl.  Motcr86AiirDSr7167^  * 

25  A  S.  R.  777.  17.  Note:  80  Am.  D«>.  717. 

Note:  18  Eng.  Bnl.  Cas.  400.     .  ig.  pin^y    v.    Bank    of  Unitad 

And  see  mfra,  par.  349  et  aeq.  States,  U  Wbeat.  308,  6  U.  a  (U 

.  11.  Mots:  8q  Am.  Dec.  716,  717.  ed.)  481. 
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cloeore  proceedings,  snA  bb  affecting  the  barring  or  cutting  off  of  the 
junior  lien."  By  the  great  weight  of  authority,  a  junior  mortgagee 
or  incumbrancer  is  not  a  neceesary  party  to  a  proceeding  at  law  or  in 
equity  to  foreclose  a  real  estate  mortgage,  so  far  as  concerns  the  juris- 
diction of  the  court  to  render  a  decree  of  foreclosure  binding  on'  all  the 
parties  to  the  proceeding,  though  he  is  a  necessary  party  in  order  to 
foreclose  and  bar  any  right  of  redemption  he  has  in  the  property  by 
virtue  of  hia  lien.***  So,  where  the  senior  mortgagee  knows  that  a 
junior  mortgagee  has  assigned  the  mortgage,  or  where  the  assignee 
of  a  junior  mortgage  has  recorded  his  assignment,  the  assignee  is  a 
necessary  party  to  a  suit  to  foreclose  the  senior  mortgage  to  entitle  the 
hoIdCT'  of  the  senior  mortgage  to  a  decree  cutting  off  and  barring  the 
rights  of  the  holder  of  the  junior  mortgage  in  the  mortgaged  prop- 
erty.* There  is,  however,  some  authority  for  the  view  that  junior 
incumbrancers  miust  be  made  parties,  regardless  of  the  fact  that  they 
are  usually  held  not  to  be  affected  when  omitted.  Thus,  it  has  been 
said  that  the  fact  that  a  junior  incumbrancer  does  not  ordinarijy  lose 
his  rights  when  not  made  a  party  is  no  reason  for  making  a  snit  for 
foreclosure  and  sale  of  mortgaged  premises  an  exertion  to  the  general 
rule  of  eqnity,  which  requires  that  all  persons  in  interest  be  parties  to 
the  suit ;  and  that  it  is  manifestly  unjust  to  all  persons  interested  in  the 
proceeds  of  the  sale  <tf  the  mortgaged  premisea  that  the  sale  be  made 
sabject  to  an  outstanding  right  to  redeem,  for  saeh  a  coarse  invariably 
and  inevitably  prejudices  the  sale.*  Ordinarily,  where  the  objection 
ia  made  that  there  is  a  subsequent  mortgagee  not  made  a  party  to  the 
proceeding  to  foreclose  a  prior  mortgage,  the  court  will  ord^  that  such 
person  be  brought  in  as  a  party,  either  by  amending  Ae  original  bill  or 
by  filing  a  supplementary  bill.  And  it  is  error  where  the  objection  is 
made  to  decree  the  foreclosure  of  a  senior  mortage  without  making 
a  junior  mortgagee  a  party  to  the  proceeding.*  Biit  a  subsequent  mort- 
gagee need  not  be  made  a  party  to  the  foreclosure  of  a  prior  mortgage 
containing  the  pact  de  non  alienando;  he  must  take  notios  of  the  pro- 

19.  Note:  86  Lil.A.(N.S.)  427.  note;  Hon-  t.  Herriogton,  22  Okla. 
And  see  infra,  par.  357  et  aeq.  590,  98  Pac.  443,  132  A.  S.  R.  648, 

20.  WMtney  v.  Higana,  10  Cal.  20  L.ILA.(N.S.)  47;  WiUiamB  v.  Wil- 
547,  70  Am.  Dee.  -748;  Frink  v.  Mur-  son,  42  Ore.  299,  70  Pae.  1031,  05  A. 
phy,  21  Cal.  lOS,  81  Am.  Dee.  149  S.  R.  745. 

and  note;  Bridgeport  Sav.  Bank  v.     Note:  18  Kng.  Rul.  Caa  404. 
Eldndge,  28  Conn.  556,  73  Am.  Dec.     And  sea  infra,  par.  338,  339,  459. 
688;  Oaskell  t.  Tiqnesney,  122  Ind.      1.  Note:    36    LJtA..(N.S.)  433. 

244,  23  N.  £.  791,  17  A.  S.  R.  364;  And  Me  infsa,  par.  367  «t  aeq. 
Street  t.  Baal,  16  la.  68,  85  Am.  Dee.     2.  Note:  36  LR.A.(N.S.)  420. 
504  and  note;  Anson  v.  Anson,  20     S.  Horn  v.  Voleano  Water  Co.,  13 

Ii^  55,  89  Am.  Dee.  514  and  note;  CaL  62,  73  Am.  De&  560. 
Jonea  v.  Williama,  155  N.  C.  179,  71     Note:  36  LJtA.(N.S.)  43S. 
a  B.  222.  36  UR^(N.S.)  426  and 
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ceedingB  at  his  peril.*  He  may,  however,  apply  to  set  aside  the  sale> 

334.  Wife;  Husband;  Notary. — wife  has,  tJbTough  her  husbaDd^ 
an  interest  in  all  real  property  of  which  he  is  seized  during  the  mar- 
riage, and  is  therefdre  a  proper  party  to  an  action  to  foreclose  a  mort- 
gage oxecuted  by  him  on  such  property.*  And  where  she  has  joined 
in  the  mortgage,  it  becomes  necessary  that  she  be  joined  in  the  suit. 
Otherwise,  the  foreclosure  will  stand  for  nothing  as  against  her.'  Cer- 
tainly  a  wife  is  a  necessary  party  where  she  holds  the  legal  title  to  the 
property.^  And  it  has  been  said  that  a  judgment  to  which  a  wife  is 
not  a  party  foreclosing  a  mortgage  on  the  homestead,  though  her 
rights  accrued  after  the  execution  of  the  mortgage,  is  void  as  against 
her,  and  a  purchaser  at  the  sale  thereunder  acquires  no  title  whatever.* 
But,  the  wife,  where  the  mortgage  is  given  for  the  purchase  money  of 
land  sold,  is  not  a  neoesBary  party  to  a  bill  to  foreclose  the  mortgage. 
In  such  case,  the  seizin  of  the  husband  passes  from  him  eo  instanti  that 
he  acquires  it,  and  being  immediately  revested  in  the  grantor,  the 
widow  cannot  claim  dower  in  the  premises.  If  th«i  the  widow  would 
not  be  endovfthle,  the  wife,  while  the  husband  is  living,  can  have  no 
interest  icf  the  premises,  and  consequently  she  need  not  be  a  party  to 
the  foreelodure.**  It  has  been,  held  that  the  husband  of  one  in  poese^- 
sion  of  land  claiming,  title  is  a  necessary  party,  with  his  wife,  to  an 
action  to  foreclose  a  mortgage  therec^.^'  A  notary  is  not  &  necessary 
party  deCendant  to  an  action  to  foreclose  the  mortgage  of  a  married 
woipan,  and  to  reform  the  notary's  certificate  of  acknowledgment.^^ 

335.  Equitable  Owner,  Trustee  and  the  Like. — The  equities  of  a 
grantor  in  an  abscJute  deed  who  retains  an  unrecorded  defeasance  are 
postponed  only  to  the  lien  of  the  subsequent  mortgagee  of  his  grantee 
without  notice,  and  cannot  be  extinguished  or  forecIcMod  by  a  suit  to 
which  he  is  not  a  party."  Where  the  mortgaged  property  is  subject 
to  a  trust  in  favor  of  third  persons^  tisoy  should  be  made  parties  to  a 

4.  Carite      Trotot,  106  U,  8.  751,  er,  97  Ala.  361,  13  So.  162,  X9  L.EA. 

26  U.  S.  (L.  ed.)  1223;  New  Orleans  470;  Mooney  v.  Maas,  22  la.  380,  92 

Nat.  Banking  Ass'n  v.  Le  Bnton,  120  Am.  Dec  395  and  note. 

U.  S.  765,  7  S.  Ct.  772,  30  U.  S.  (L.  Note:  4  L.RA.(N:S.)10». 

ed.)  821;  Nalle  t.  Young,  160  U.  S.  624,  And  see  infr*^.  3^,  460. 

16  S.  Ct  420,  40  U.  S.  (L.  ed.)  560.  .  8-          ^-  Preesey,  2  Ore.  33,  80 

6.  NaUe  v.  Young,  160  U.  S.  624,  gf^^^JJ*  ,  rwM 

i^'l  ^^tS'  81  Am.  Dec  242  and  note. 

L.B.A.  389;  MMktfuia*  »•  ftd*;^  II.  Anderson  t.  Watt,  138  U.  8.  eM, 

Trust  Co.,  184  K.  Y.  411,  77  N.  B.  u  s.  O.  449,  34  U.  S.  (L.  ed.)  1078. 

721,  112  A  S.  R.  620,  6  Aim.  Caa.  12.  Hotehinson  t.  Ainsworft,  73 

471.  3  LJIA..(N.S.)  1068.  Cal.  452,  15  Pac,  82,  2  A.  S.  R.  8K3. 

7.  Eslava  t.  Lepretre,  21  Ala.  504,  13.  Tnrman  t.  Bell,  64  Ark.  273, 16 
66  Am.  Deo.  266 ;  HeGoogh  v.  Sweets-  S.  W.  897,  Iff  S.  W.  570, 26  A.  8.  R.  86. 
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suit  to  foiedose  and  a  decree  against  tiie  tnffites  aloa*  doci  not  bind 
them.^   A  Btatutory  provision  permitting  tbo  fenistees  of  an  express 

trust  to  sue  without  joining  the  cestui  que  trust  does  not  apply  in  case 
of  an  attempted  foreclosure  of  a  deed  of  trust  given  to  secure  the  claims 
of  different  parties,  to  determine  to  whose  interest  an  accounting  is 
necessanr;  but  all  the  beneficiaries  shouM  be  made  parties  to  ihe 
action.'*  However,  where  there  are  numerous  bondholders  secured  by 
a  trust  deed  in  the  nature  of  a  mortgage  the  general  rule  is  that  they 
are  not  necessary  parties  in  a  foreclosure  suit  properly  broaght  by  the 
trustee,  if  be  is  competent  and  acta  in  good  faitii.'*  The  headers  of  the 
principal  note  and  interest  coupons  not  due  aare  not  necessary  par- 
ties to  a  suit  to  foreclose  tiie  mortgage  to  raise  the  amount  due  on 
matured  interest  coupons,  if  the  lien  of  the  mortgage  in  favor  of 
the  other  notes  is  to  be  left  animpaired."  The  assignee  of  a  mortgage 
may  foreclose  it  without  mftking  the  aasignor  a  party.'*  The  assignee 
in  bankruptcy  of  the  mortgagor  is  a  necessary  party  to  a  foreclosure.'* 
Likewise,  the  mortgagor's  assignee  for  the  benefit  of  creditors  is  a 
necessary  party  defendant  in  a  suit  to  foreclose  the  mortgage,  because 
the  legal  title  to  ttie  property  m  in  him,  and  it  ia  his  duty  to  protect 
the  creditors'  rights.** 

336.  Cotenants;  Lessees  or  Other  Occupants;  Subsequent  EzBottion 
Purchaser. — ^Where  a  tmant  in  commtm  has  mongaged  his  undivided 
interest  in  the  common  land,  and  a  voluntary  partition  is  afterwards 
made  between  himself  and  his  cotenants,  he  releasing  to  them  his 
interest  in  the  part  assigned  to  them,  the  moitgE^e  remains  a  lien 
at  law  on  their  part,  and  they  are  necessary  parties  to  a  suit  for  fore- 
closure.' Likewi^,  one  in  posseesioti  of  real  estate  imder  daim  of 
right  from  a  mortgagor  is  a  necessary  party  to  a  foreclosure  of  the 
mortgage,  and  a  decree  of  foreclosure  is  not  effective  as  to  him  unless 
be  is  joined.*  Accordingly,  a  lessee  is,  although  there  is  some  author- 

14.  Clark  v.  Reynolds,  8  WaU.  318,  7.  93,  19  N.  £.  424,  8  A.  S.  &.  712. 
19  n.  S.  (L.  ed.)  354.  Kot«:  18  Kng.  RuL  Cas.  494. 

15.  Bfitan  v.  Roddan,  149  Cal.  1,  .20.  Hutchinson  v.  Micbigaa  City 
84  Pse.  146,  6  LJl.A.(N.8.)  275.  First  Nat.  Bank,  133  Ind.  271,  30  N. 

16.  Yoaa  v.  Bronson,  6  Wall.  452,  E.  952,  36  A.  S.  R.  537. 

18  IT.  8.  (L.  ed.)  846;  Richter  v.  1.  Hatter  of  Howe,  1  Paige  (N.  T.) 

•  JfiTome,  123  U.  S.  233,  8  S.  Ct.  106,  126,  19  Am.  Dec.  305.  And  see  supra, 

31  U.  8.  (L.  ed.)  132;  Retbert  v.  par.  314. 

lOnneapofia,  ete.,  B.  €o.,  52  Minn.  138,  2.  Bondee  Naval  Stores  Go.  v.  Mc- 

53  K.  W.  1134,  38  A.  8.  B.  630,  20  DoweU,  66  Fla.  16,  61  So.  108,  Aan. 

L.RjL.  685  and  note.  Cas.  19i5A  387  and  note;  Brush  t. 

Note:  16  LJt.A.(N.S.)  1008,  1009.  Fowler,  36  HI.  53,  86  Am.  Dec.  382; 

17.  Boyer  t.  Chandler,  160  111.  894,  ThomelyT.  Mdrem,  40  Wash.  680, 


43  N.  E.  808,  82  LB.A.  113. 

18.  Kewnun  t,  Ghi^man,  2  Rand. 
<Ya.)  93,  14  Am.  Dee.  766. 

19.  Lanckm  t.  Tmrnahand,  112  N. 


(N.B.)  1086. 
Note:  4L.B.A.4S8. 
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ity  to  the  contrary,*  generally  held  to  be  a  necessary  party  to  a  fore- 
closure proceeding  involving  the  lands  held  by  him ;  *  and  as  a  usual 
thing  he  will  not  be  affected  by  the  decree  unless  he  has  been  made 
a  party.'  One  who  has  purchased  nursery  trees  under  an  execution 
against  a  mortgagor  appears  not  to  be  a  necessary  party  to  the  fore- 
closure of  a  mort^ige  previously  made  on  the  lands  on  which  the 
trees  grew;  and  on  the  making  of  a  conveyance  to  the  purchaser 
under  the  sale  purauant  to  such  foreclosure,  his  title  to  such  trees 
as  remain  on  the  premises  is  paramount  to  that  of  the  purchaser  at 
the  execution  sale.* 

337.  Personal  RepresentatlveB;  Heirs;  Remaindermen. — ^The  per- 
■sonal  represratative  of  a  deceased  mortgagor  is  an  indispensable  par^ 
to  a  foreclosure.^  Likewise,  the  personal  representatives  of  the  de- 
ceased assignee  of  a  prior  undischarged  mortgage  are  proper  parties 
defraidant  to  a  suit  to  foreclose  a  second  mortgage.'  And  if  a  junior 
mortgagee  has  died,  his  personal  representatives  should  be  made  par- 
ties to  a  bill  to  foreclose  the  senior  mortgage,  tbe  legal  title  to  the 
junior  mortgage  being  in  them.*  The  heirs  of  a  mortgagor  should 
be  made  parties  to  a  foreclosure  action.'*  If  not  joined  they  will 
not  be  affected  the  decree  and  sale.*'  It  seems,  however,  that 
the  heirs  of  a  junior  incumbrancer  are  not  necessary  parties  to  a 
foreclosure  of  a  senior  mortgage,  the  personal  representative  being 
sufficient."  Where  land  has  been  conveyed  without  consideration^ 
though  conveyance  purporting  to  be  for  a  valuable  consideration, 
under  a  power  of  attorney  to  sell  and  convey,  and  the  grantee  gives 

8.  Note:  Ann.  Caa.  191SE  308  et  the  estate  for  any  elatm  enforeeable  ia 

seq.  the  county  court. 

4.  Dundee  Naval  Stora  Co.  t.  Me-  Note :  18  Eng.  Rnl.  Cas.  405. 

Dowell,  65  Fla.  15,  61  So.  108,  Ann.  8.  Lambertville  Nat  Bank  v.  Me- 

Cas.  1915A  387  and  note;  Brush  v.  Cready  Bag,  etc.,  Co.,  (N.  J.)  15  AtL 

Fowler,  36  lU.  63,  85  Am.  Dec.  382;  388, 1  L.B.A.  334. 

Gartside  v.  Outley,  68  HI.  210, 11  Am.  9-  Note:  36  L.E.A.(N.S.)  433. 

Rep.  69;  Thomely  v.  Andrews.  40  10-  Jo^n  v.  Hunt,  1  Blaekf.  (Ind.) 

Wash.  580,  82  Pac.  809,  111  A,  S.  E.  ^24,  12  Am.  Dec  245;  ICager  v.  Vick- 

983.  1  L.R.A.(N.S  )  1036.  ^1  Kan.  342,  59  Pac.  628,  78  A. 

Note-  4  .^n  Oii  807  S.  R.  318,  49  L.R.A.  153;  McCagae  v. 

6.  Battenmi  V.  Albright.  122  N.  T.  th%f\^''n^^i^2  ^ 

48^  25  N  E.  856, 19  A.  S.  R.  510,  U  '''^Z^^' S:^,  Z,  Cas.  494. 

7  R^kl^.  ,    wir         K  Tm,  McCaughey  y.  LyaU,  224  U.  S. 

/p!:^^™^r«.^  S  558,  32  S.  Ct.  &02,  56^0.  S.  (L.  ed.) 

(Pa.)  170  34       Dec.  5^.  Comp^  ggg.  gager  v.  Vicke^,  61  Kan.  342, 69 

^.^.f^li  ^S^Z'^-^f'^?     I:  628,  78  A.  S.  i  318.  49  UR.A. 

411, 126  A.  S.  R.  938, 17  L.R.A.(N.S.)  163;  McCague  v.  EUer,  77  Neb.  531, 

1189,  holding  that  an  admntistrator  of  110  N.  W.  318,  124  A.  S.  R.  863; 

the  estate  of  a  deceased  mortgagor  is  Stark  v.  Brown,  12  Wis.  572,  78  Am. 

not  a  necessary  or  proper  party  to  Dec  762.  And  see  infra,  par.  364. 460. 

foreclosure  as  regards  the  liability  of  13.  Note:  36  L.R.A.(N.S.)  433. 
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a  mortgage  on  H,  pereons  wh6  have  succeeded  to  the  rights  of  the 
origin^  owdot  on  his  death  are  necessary  parties  to  a  foreclosure.^' 
Fowms  having  future  ccmtingent  intereste  in  the  equity  of  redemp- 
tion need  not  be  made  parties  to  a  suit  to  fweolose  a  mortgage,  but 
those  in  esse  having  the  first  vested  estate  of  inheritance  are  neces- 
sary parties  to  make  the  decree  a  bar  to  their  right  or  to  tiiat  of  af^y 
contingent  remainderman  not  made  a  party.'* 

336.  Remedy  for  Improper  Omission  Gencrally^If  a  mortgage 
is  foreclosed  without  making  a  junior  mortgagee  a  party,  he  may, 
notwithstanding  the  decree  and  the  sale,  fUe  his  bill  against  the 
purchase  to  redeem  such  senior  incumbrance,  th'ereby  becoming  sub- 
stituted to  the  rights  and  interests  of  the  original  mortgagee ;  and 
he  generally  has  also  tiie  privilege  of  prosecuting  a  proceeding  for 
the  foreclosure  of  his  mortgage,  without  reference  to  the  foreclosure 
of  the  senior  mortgage,  except  that  be  should  join  as  a  party  the 
purchaser  under  the  senior  mortgage,  and  the  foreclosure  should,  of 
course,  be  subject  to  the  prior  claim  of  the  seniw  mortgage.'^  But 
where  the  junior  mortgagee,,  though  not  made  a  party  to  a  proceeding 
to  foreclose  the  senior  mortgage,  has  knowledge  of  the  proceeding  and 
omits  to  give  notice  of  his  rightfi,  equity,  in  the  exercise  of  a  sound 
discretion,  may  properly  deny  to  him  the  right  of  sale  as  against 
the  purchaser,  who  was  ignorant  of  the  axistence  of  the  junior  mort* 
gage,  and  limit  his  relief  to  redemption.  And  this  is  tine  although 
the  junior  mortgage  is  recorded.'^  Furthermore,  it  has  been  broadly 
asserted  that  a  subsequent  Uenholder,  after  foreclosure  of  the  senior 
mortgage,  can  claim  only  the  right  to  redeem.'*  Although  the  right* 
of  a  junior  mortgagee  in  the  mortgaged  property  are  not  affected  by 
the  foreclosure  of  the  senior  mortgage  because  he  was  not  a  party 
thereto  he  is  entitled  to  no  relief  in  an  action  of  ejectment,'* 

339.  Intervention. — junior  incumbrancer,  not  having  been  made 
a  party  to  the  foreclosure  of  a  senior  mortgage,  may  intervene  and 
set  up  his  rights  in  the  suit**  However,  according  to  some  authori- 
ties he  has  that  right  only  for  the  purpose  of  paying  off  the  prioi 
incumbranoe,  and  of  attending  to  the  account  to  be  taken  of  the 
amount  due  under  the  mortgage.'  Certainly  he  is  not  entitled  to 
become  a  party  in  order  that  he  may  attack  the  prior  mortgage  for 

15.  Randall  v.  Duff,  79  Cal.  115,  19     17.  Note:  36  LJl.A.(K.S.)  436. 
Pae.  5^  21  Pae.  610,  3  L.R.A.  764.         18.  Diokiiuion  v.  Duckworth,  74  Ark 

14.  Nodine  t.  Greenftdd,  7  Paige  (K.  138,  86  S.  W.  82,  4  Ann.  Caa.  846. 
T.)  644,  34  Am.  Dec.  363.   See  infia,     Note:  36  LXA.(N.S.)  435. 
par.  364.  19.  Note:  36  L.R-&..(N.S.)  437. 

16.  See  infra,  par.  460.  20.  Horn  t.  Volcano  Water  Co., 
16.  Anson  t.  Anson,  20  la.  66,  89  Oal.  62,  73  Am.  Dee.  569. 

Am.  Dee.  514.  Notes:  36  LJLA.(N.S.>  435;  4  Ana 

Notes:  36  L.BJL(N.S.)  436;  4  Aon.  Cas.  849. 
Caa.  848.  1.  Note:  36  L.B.A.(N.S.)  436. 
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fraud.  His  remedy  is  by  separate  adtion  against  tibe  parties.'  It 
is  well  settled  that  in  foreclosare  procoedia^  in  equity  unsecured 
contract  creditors,  having  no  judgment  or  other  lien  ba  the  real 
estatej  c^not  intervene  • 

Pleading  and  Evidence 

340.  Complaint  or  Bill. — ^The  primary  purpose  of  a  bill  tor  fore- 
closure  is  to  shov  the  grounds  of  the  complainant's  right  and  to 
bring  before  the  court  all  the  parties  whose  interests  are  sought  to 
be  foreclosed.  If  the  bill  does  this,  and  a  decree  for  the  complainant 
follows  in  due  course,  its  effect  is  not  limited,  nor  the  title  made 
by  sale  thereunder  impaired,  by  the  fact  that  the  complainant  has 
failed  to  state  every  right  or  interest  of  the  defendants  that  is  sub- 
ject to  the  mortgage.*  The  mortgaged  property  must  be  described 
in  the  bill  with  sufficient  accuracy,  and  for  this  purpose  greater  exact- 
ness is  required  in  the  bill  than  in  the  mortgage.  The  description  in 
the  mortgage  may  be  sufficiently  definite  to  convey  the  property  to 
the  mortgagee,  and  yet  not  be  sufficiently  certain,  if  copied  literally 
into  a  bill  to  foreclose  the  mortgage,  to  render  it  good  without  addi- 
tional averments.  When  such  is  the  case  the  defect  may  be  cured 
by  additional  averments  in  the  bill;  but  if  the  description  in  the  mort- 
gage is  so  indefinite  as  to  render  it  inoperative  and  void,  no  allegations 
in  a  bill  to  foreclose  will  avail.*  Where  the  note  produced  does  not 
oorre^nd  with  that  described  in  the  mortgage,  either  by  reason 
of  a  rQisdescription  in  the  mortgage  or  in  consequence  of  renewal  of 
the  pE^er  originally  secured,  the  complaint  ought  to  contain  specific 
averments  connecting  the  note  sued  on  with  the  mortgage  given.* 
But  an  affidavit  of  the  loss  of  a  note  secured  by  a  mort^lge  is  not 
necessary  in  an  action  of  foreclosure,  as  the  action  belongs  to  equi- 
table jurisdiction,  the  affidavit  being  a  caution  requirad  by  chancery 
in  permitting  a  transfer  of  jurisdiction  frdm  the  court  of  law  to 
equity.  Furthermore,  the  recording  of  an  assignment  of  a  mortgagio 
need  not  be  alleged  since  it  is  merely  a  matter  of  evidence.'  A  mort- 
gagee may  enforce  payment  of  the  principal  mortgage  note,  and 
another  given  for  interest  thereon,  in  Uie  same  action.'  And  a  oom- 

2.  Bmee  t.  Nicholson,  109  N.  G.  202,  supra,  par.  61,  62. 

13  S.  E.  790, 26  A.  8.  B.  662.  6.  0*6811000  r.           86  Ala.  661, 

5.  Wightman  Evanston  Turyan  76  Am.  Deo.  33S;  Dmnell  v.  Terstegg& 
Co.  217  HI.  371,  76  N.  K.  m  108  A.  28  Ind.  397,  85  Am.  Deo.  466.  And 
S.  R.  268, 3  Ann.  Caa.  1080  and  note.  sea  aapra,  par.  66  et  seq. 

4.  Eieman  v.  Jersey  Gil7,  80  N.  J.     7.  King  v.  Harrington,  2  AikMa 
L.  273.  78  Atl.  228,  31  L.B.A.(N.8.)  (Vt.)  33, 16  Am.  Deo.  675. 
1023:  Deztor  v.  Long,  2  Wash.  435,  27     8.  Klcis  v.  HeOzath,  127  la.  469, 108 
Pac.  271,  26  A.  S.  R.  867  and  note.  K.  W.  371, 109  A.  S.  B.  306,  60  L.Rj^ 
And  see  snpra,  par.  327  et  seq.  260.  And  see  s■pn^  par.  66  ct  aaq., 

6.  Note:  137  A.  S.  B.  250.  And  see  165  et  seq. 
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plaint  to  noover  on  a  note,  and  to  foreclow  a  mortgage  -given  to 
secure  it,  doee  not  state  two  separate  causes  of  action ;  for  the  plaintifiF 
may  be  entitled  to  zeoover  judgment  on  the  note,  althou^  the  mort- 
gage is  T<nd.*  The  complaint  in  an  action  to  foreclose  a  mortgage 
and  to  reform  the  c^tificate  of  acknowledgment  of  a  notary  thereto 
states  but  (me  cauae  of  at^on.^*  One  who  seeks  to  enforce  a  mortgage 
lien  against  property,  which  through  depredation  has  become  worth 
lees  than  the  debt,  may  amend  his  complaint  so  as  to  claim  the  rents 
and  pn^ts  ai  such  property,  and  suoh  amendment  does  not  add  a 
new  cause  of  action.*^ 

341.  Answer;  Cress  BUL— It  has  been  held  that  an  act  giving  the 
defendant  in  a  foreclosure  suit  nine  months  additional  time  in  whi<^ 
to  answer  does  not  violate  the  constitutional  prohibition  that  no  law 
shall  be  passed  impairing  the  obligation  of  contracts.'*  On  general 
fffinciples  an  oral  agreement  is  not  admissible  to  contradict  or  vary  the 
vrittoi  contract  expressed  in  the  note  and  mortgage;  and  in  an  action 
to  fOTedose  Uie  mortgage,  allegations  in  the  answer,  setting  up  as  a 
defense  matters  contradictory  of  the  note  and  mortgage,  and  based 
on  oral  agreements,  should  be  stricken  out.**  However,  the  answer 
may  set  up  an  agreement  subsequent  to  the  execution  of  the  mortgage, 
whereby  the  mortgagee  was  to  surrender  the  mortgage  and  notes  upon 
a  conveyance  in  fee  of  part  of  the  premises,  and  show  that  the  def end- 
ant  has  performed  the  same  by  executing  and  tendering  such  a  con- 
veyance^ which,  being  refused  by  the  complainant,  is  brought  into 
court,  and  if  the  defense  is  sustained  &e  bill  must  be  dismissed,  though 
the  defendant  cannot,  without  a  cross  bill,  have  the  notes  surrendered 
and  the  mortgage  canceled.'^  In  a  proceeding  to  foreclose  a  mort- 
gage, where  the  plaintiff  alleges  that  the  defendant  has  or  claims  some 
intecest  in  the  mortgaged  property,  and  the  answer  alleges  that  tiie 
interest  is  a  prior  lien,  the  court  may,  without  the  filing  of  a  cross 
bill,  decree  a  foreclosure  of  the  mortgage  and  order  the  claim  of  the 
defendant,  such  as  a  federal  judgment,  to  be  paid  as  a  prior  lien, 
especially  where  the  plaintiff  prays  that  the  property  be  sold  and 
the  proceeds  distributed  according  to  law.'"  Kew  parties,  who  were 
not  parties  to  the  original  bill,  may  be  brought  in  by  cross  bill ;  and 
where  a  junior  mortgagee,  made  party  defendant  to  a  suit  for  fore- 
closure of  a  prior  mortgage,  seeks  relief  upon  a  cross  bill  against  a  sale 

9.  Amariean  Sbt.  Asboo.  t.  Burg-  IS.  Mills  Connty  Nat.  Bank  v.  Per- 
httdt,  19  Mont.  323,  48  Pae.  391-  CI  ry,  72  la.  15,  33  N.  W.  341,  2  A.  S.  R. 
A.  S.  B.  607,  228.    And  see  infra,  par.  364  et  seq. 

10.  Hutchinson  v.  Ainswoi-tb,  73  14.  Tarleton  v.  Yietes,  1  Oilman 
Cal.  462,  Ifi  Pae.  82^  2  A.  S.  B.  823.       (III.)  470,  41  Am.  Dee.  193.  And  see 

11.  WilMns  T.  Oibson,  113  Ga.  31,  infra,  par.  345  et  seq. 

88  B.  E.  374, 84  A.  S.  H.  204.  15.  Rock    Island    Nat.    Bark  v. 

IS.  Holloway  v.  Sherman.  12  la.  Thompson,  173  Bl.  603,  fiO  N.  W.  1089, 
382, 70  Am.  Dee.  637  and  note.  64  A.  S.  B.  137. 
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made  by  the  prior  mortgagee,  pendehte  lite,  under  a- power  of  sale 
in  his  mortgf^e,  the  purchaser  at  the  sale  is  an  indispen^ible  party 
to  the  crosa  bill."  The  admission  by  the  defendants  that  the  bend 
and  mortgage  were  executed  in  the  manner-  set  forth  in  the  bill 
to  foreclose  precludes  all  inquiry  into  the  fact  or  the  manner  ot  the 
execution.*'  The  waiver  of  the  right  to  foreclose  a  mortgage  for 
breach  of  a  covenant  or  condition  cannot  be  taken  advantage  of  unless 
pleaded.** 

342.  Evidence  Generally;  Identity  of  Debt  Secured.— An  attorney 

who  drafts  a  mortgage  and  signs  it  as  a  witness  is  entitled  to  :estify 
as  to  what  occurred  at  the  time  of  its  execution.**  Where  the  subject 
of  the  mortgage  is  a  pre-emption  claim  on  public  land,  evidence  of 
the  purpose  for  which  the  money  was  borrowed  is  admisnfaie  and 
material  to  show  that  the  mortgagor  was  acting  in  good  faith  and 
'Uot  in  collusion  with  the  mortgagee  to  convey  the  title  or  to  evade 
any  provision  of  law.**  A  mortgfige  expressed  to  secure  a  stipulated 
obligation  may  be  shown  to  have  been  given  to  secure  one  entirely 
different  and  distinct,  this  doctrine  resting  on  the  familiar  rule  that 
parol  evidence  ia  admissible  to  apply  a  written  contract  to  its  subject 
matter.'  So  if  a  mortgage  is  given  to  secure  a  note,  and  it  is  provided 
in  the  instrument  that  the  payee  agrees  to  renew  it  from  time  to  time, 
evidence  is  admissible  to  show  that  a  note  bearing  a  later  date  is  a 
renewal  of  that  first  given.' 

343.  Necessity  far  Production  of  Mortage  Notes;  Evidence  of 
Indebtedness. — It  has  been  held  that  if  the  execution  ftnd  genuineness 
of  notes  secured  by  mortgage  sought  to  be  foreclosed  are  denied,  the 
recital  of  their  execution  and  delivery  in  the  mortgage  is  alone  insuffi- 
cient after  the  maturity  of  the  notes  to  prove  the  existence  of  the 
indebtedness  secured  by  the  mortga^,  and  tiiat  in  the  absence  of  the 
production  of  such  notes  by  the  person  claiming  under  them  they  will 
be  presumed  to  have  been  paid.*  It  has  also  been  held  that  it  is  error 
to  receive  the  mortgage  in  evidence,  without  first  producing  or  account- 
ing for  the  note  which  it  secures.  And  if  a  bond  secured  by  mort- 
gage is  not  produced  or  its  loss  accounted  for,  the  presumption  of 
payment  of  the  mortgage  debt  is  conclusive.*  On  the  other  hand, 
according  to  some  decisions,  if  a  mortgage  or  trust  deed  recites  indebt- 
edness, nonpayment  thereof  ia  presumed  and  thai  presumption  can 

16.  Hurd  T.  Case,  32  lil.  45,  83  Am.  20.  Norris  v.  Heald,  12  Mont  282, 
Dec.  249.  29  Pafi.  1121,  33  A.  S.  B.  581. 

17.  Tan  Hook  v.  Somerville  Mfg.  1.  See  supra,  par.  56  et  seq.,  165  et 
Co.,  5  N.  J.  Eq.  633,  45  Am.  Dee.  401.  seq. 

18.  Moore  v.  CrandalJ,  146  la.  25,  2.  Garmany  v.  Lawton,  124  Ga.  876, 
124  N.  W.  812, 140  A.  S.  R.  276.  53  8.  E.  669, 110  A.  S.  R.  207. 

19.  MonagbaA  Co.  t.  Dickstm,  3.  Bruce  v.  Wanzer;  18  S.  D.  155,  99 
39  S.  C.  146, 17  S.  £.  696,  39  A.  S.  R.  N.  W.  1103, 112  A.  S.  R.  788  and  not*, 


704. 


4.  Note:  112  A.  S.  B.  793. 
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only  be  rebutted  by  affirmative  pr6of  of  payment.*  Regardless  of  the 
deoiai(HUt  to  the  contrary,  it  certainly  seems  that  where  a  mortgage,  in 
dietiact  terms,  states  the  existence  of  indebtedness  from  the  mortgagor 
to  the  mortgagee,  or  sets  out  copies  of  notes  by  which  such  indebtedness 
ia  evidenced,  aa^d  the  time  and  conditions  upon  which  payment  is  to  be 
made,  the  statements  so  made  in  the  mortgage  amount  to  formal, 
and  in  the  afaeence  of  fraud  or  mistake,  conclusive  admissions  of  the 
facts  stated,  and  as  such  receivable  in  evidence  against  the  mortgagor, 
and  if  alleged  in  the  complaint  and  not  denied  in  the  answer,  there 
18  no  reason  for  formally  offering  the  mortgage  in  evidence. 

344.  Evidence  to  Explain  Nature  and  Extent  of  Obligation. — ^While 
literal  accuracy  in  describing  the  debt  secured  or  the  condition  on 
which  the  mortgage  is  to  become  void  is  not  required,  it  is  essential 
that  the  character  of  the  debt  and  the  extent  of  the  incumbrance 
should  be  defined  with  such  reasonable  certfunty  as  to  preclude  the 
parties  from  substituting  other  debts  than  those  described,  thereby 
mailing  the  mortgage  a  mere  cover  for  the  perpetration  of  fraud 
on  creditors.*  There  is  no  doubt,  in  case  proper  averments  to  that 
end  have  been  made  in  a  complaintj  but  that  extraneous  evidence 
ia  admissible  to  explain  the  consideration  of  the  debt  or  condition 
in  a  mortgage,  or  in  case  of  ambiguity  to  identify  and  apply  the 
condition  to  tb^  subject  matter,  or  even  to  show  that  the  obligation, 
in  fact  secured  was  utterly  distinct  from  that  described;  though  in 
the  absence  .of  evidence  establishing  a  different  obligation  than  that 
expressed,  an  indebtedness  cannot  be  regarded  as  secured  unless  it 
comes  fairly  within  the  terms  of  the  mortgage.'  Likewise,  when  the 
conaidaration  expressed  in  a  mortgage  is  in  dispute,  parol  evidence 
ia  admissible  to  show  the  teal  consideration.  But  when  the  con- 
sideration is  not  in  dispute,  parol  evidence  is  not  admissible  to  change 
the  terms  of  the  mortgage  in  regard  to  the  payment  of  notes  described 
thereon.'  And  the  written  contract,  aa  evidenced  by  the  bonds  and 
mortgage,  cannot  be  varied,  in  the  absence  of  fraxid,  accident,  or 
mistake,  in  a  suit  to  foreclose  the  mortgage,  by  evidence  of  a  parol 
agreement  to  the  effect  that  at  the  time  when  a  deed  of  the  land  was 
made,  and  the  bonds  and  mortgage  were  executed  to  secure  payment 
of  the  purchase  money,  the  grantor  pi^omised  to  pay  off  an  existing 
mortgage  on  the  land,  and  if  he  should  fail  to  do  so,  the  grantee 
might  retain  a  sufficient  sum  for  that  purpose  out  of  the  last  instal- 
ments of  the  priee;  especially  when  such  evidence  is  introduced  to 
nise  on  equity  against  an  assignee  of  the  mortgage  in  good  faith, 
without  notice  or  knowledge  of  the  agreunflot.* 

5.  Graham  v.  Anderaon,  42  HI.  614,     7.  See  snpra,  par.  165  et  seq. 

92  Am,  Dee.  89.  8.  Schnltc  t.  Plankinton  Bank,  141 

Note:  112  A.  S.  B.  793.  HI  116,  30  N.  E.  346,  33  A.  8.  R.  290. 

6.  See  supra,  par.  66  et  seq.,  165  9.  Timms  v.  Shannon,  19  Hd.  296^ 
et  seq.  81  Am.  Dec.  632. 
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Defenses  and  Set-off 


345.  In  General. — Obviously,  defensee  going  to  th«  validHj  of  » 
mortgage  may  be  asserted  in  a  suit  seeking  its  foreoloeara,^*  though 

it  is  to  be  noted  generally  that  no  other  or  further  defenses  are  allowed 
in  an  action  to  foreclose  a  mortage,  given  to  secure  a  negotiable 
instrument,  than  would  be  allowed  in  an  action  on  such  n^|;otiable 
instrument''  Payment  of  the  mortgage  may,  of  coarse,  be  set  up 
as  a  defense.  In  fact,  it  is  as  much  the  duty  of  a  defendant  to  plead 
payment  as  to  set  up  any  other  defense  which  he  may  have,  and  if, 
in  an  action  on  a  bond  and  mortgage,  he  fails  to  do  so,  and  judgment 
is  rendered  against  him  for  too  large  a  sum,  he  cannot,  unless  excused 
by  some  equitable  circumstance,  such  as  fraud,  accident,  mistake,  or 
surprise,  make  that  recovery  the  ground  of  another  action,  but  wilt 
be  bound  thereby.'*  Though  tender  at  the  maturity  of  a  mortgage 
or  even  thereafter  may  operate  as  a  discharge  and  may,  therefore, 
bar  foreclosure,  yet  in  an  action  to  foreclose  it  is  no  defense  that  the 
mortgagor  tendered  payment  of  a  part  of  the  debt  before  maturity, 
and  that  the  tender  was  refused."  And  a  mortgagor  cannot  be  per- 
mitted to  set  up,  as  a  defense  to  a  bill  of  foreclosure,  that  he  had  no 
title  to  the  property  which  be  has  himself  mortgaged.'*  A  vendee 
who  has  not  assumed  the  payment  of  a  mortgage  on  the  property 
purchased  is,  in  an  action  to  foreclose  the  mortgage,  privileged  to 
set  up  any  defense,  not  purely  personal  to  the  mortgagor,  that  the 
latter  mi^t  have  presented;  but  this  rule  does  not  hold  good  where 
the  vendee  has  expressly  assumed  the  payment  of  the  mortgage; 
because,  having  obtained  a  reduction  from  the  purchase  price,  it 
would  be  inequitable  to  permit  him  to  avoid  the  performance  of  l^e 
obligation  expressly  assumed.'*  A  consideration  of  the  defenses 
avfulable  to  a  mortgagor  or  his  successor  where  tlie  mortgage  is  in 
the  bands  of  an  assignee  has  been  bad  elsewhere  in  this  article." 

546.  Statute  of  Limitations;  Pending  Suit;  Conflict  of  Laws.-^ 
Broadly  speaking  one  who  may  defend  against  the  foreclosure  of  a 
mortgage  lien  may  object  that  before  the  action  was  commenced 
against  him  the  lien  had  expired,''  or  that  the  statute  of  limitations 
had  run.'^  In  like  manner  one  who,     either  private  or  judicial  sale^ 

10.  See  SDpra,  par.  63  et  seq.  Loan,  etc.,  Co.,  ^  HI.  331, 05  Am.  Dee. 

11.  Kenioott  t.  Wajne  County,  16  595;  Randall  v.  Bourgaardex,  23  Fla. 
WalL  452,  21  U.  S.  (L.  ed.)  319.  And  264,  2  So.  310, 11  A.  S.  B.  379. 

see  supra,  par.  127.  16.  See  snpra,  par.  142  et  aeq. 

12.  Doyle  v.  Reilly,  18  la.  108,  85     16.  See  supra,  par.  125  et  aeq. 


13.  Pyioss  V.  Fiaser,  82  S.  C.  498,  Minn.  499,  56  N.  W.  172,  40  A.  8.  R. 
64  S.  E.  407,  129  A.  S.  R.  901^  17  354.  And  see  supra,  par.  242  et  seq. 
Ann.  Cas.  150,  23  L.R.A.(N.S.)  403.     18.  Sanger  v.  Nightingale,  122  D.  S. 
See  supra,  par.  230.  176,  7  S.  a.  1109,  30  U.  S.  (L.  ed.) 

14.  Racine,  etc,  R.  Go.  v.  FarmerB'  1105;  Evans  v.  Fairdoth-Byrd  Me«<- 


Am.  Dec.  582. 


17.  Hokanson    t.    Ganderaon,  54 
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has  become  the  owner  of  the  interests  in  real  estate  belonging,  to  one 
or  more  of  the  heirs  at  law  of  a  mortgagor  may  plead  the  statute  in 
bar  of  an  action  to  foreclose  the  mortgage  on  the  real  estate  so 
acquired,  although  each  and  all  of  such  heirs  at  law  are  parties  to 
the  action,  and  neglect  or  refuse  to  interpose  the  plea.**  And  the 
subsequent  purchaser  is  not  affected  by  an  acknowledgment  of  the 
debt  made  by  the  mortgagor  aftM*  the  debt  was  barred,  nor  by  an 
extension  of  the  time  of  payment  then  made;  and  the  fact  that  the 
mortgagee,  when  he  received  such  acknowledgment  and  extended 
the  time  of  payment,  did  not  know  of  the  purchase  is  immaterial, 
where  the  period  of  limitation  had  already  expired,  and  no  consider- 
ation was  given  for  the  acknowledgment.**  A  provision  in  a  mortage 
that  if  the  note  is.  not  paid  at  maturity  it  may  be  renewed  and  the 
mortgage  continued  as  a  lien  on  the  premises  does  not  bar  the  mort- 
gagor from  pleading  the  statute  of  limitations  in  an  action  of  fore- 
closure.^ However,  the  right  to  interpose  the  statute  of  limitations 
is  a  privilege  so  far  personal  to  the  debtor  that  it  may  be  availed 
of  by  others  only  when  th^  stand  in  the  relation  of  privity  of  estate 
to  the  debtor,  as  a  subsequent  purchaser  or  incumbrancer  of  the 
legal  title,  or  are  in  privity  with  the  claim  or  demand,  or  have  suc> 
ceeded  to  or  may  be  said  to  occupy  the  place  of  the  debtor,  as  executor 
or  administrator,  and  the  like.  And  the  pleader  must  show  that  it 
is  a  bar  as  between  the  parties  to  tiie  debt  Certainly  no  person  who 
is  not  injured  by  the  enforcement  of  the  demand  can  be  heard  to 
insist  on  the  plea.*  So  if  a  first  mortgagee  sues  to  foreclose  his  mort- 
gage and  makes  a  holder  of  a  second  mortgage  a  party  to  the  action, 
and  the  latter  does  not  contest  the  former's  claim  or  his  right  of 
priority,  but  files  a  cross  oomplaint  for  the  foreclosure  of  bis  mort- 
gage as  a  subsequent  lien,  there  is  no  privity  between  the  parties 
which  «nables  the  first  mortgagee  to  |dead  the  statute  of  limitations 
ftgainrt  the  second  mortgagee.'  A  foreclooure  action  is  not  affected 

«antil«  Co.,  166  AU.  176.  61  3o.  786,  82  Am.  Dec.  751. 

21   Ann.   Cas.   1164;   McCarthy   v.  1.  Childs  v.  Smith,  51  Waah.'457,  99 

White,  21  Cftl.  495,  82  Am.  Doc.  754  Pac.  304, 130  A,  S.  R.  1107. 

and  notft;  Hopkina  v.  Clyde,  71  Ohio  2.  Sanger  t.  Nightingale,  122  V.  S. 

St.  141,  72  N.  E.  846, 104  A.  B.  R.  737,  176,  7  S.  Ct.  1109,  30  U.  B.  (L.  ed.) 

1  Ann  Cas.  1000  and  note:  Boucofski  1106;  Hopkins  t.  Clyde,  71  Ohio  St. 

T.  Jacobeen,  36  Utah,  166,  104  P»c.  141,  72  N.  E.  846,  104  A.  S.  R.  737, 

117,  26  L.R.A.(N.8.)  898;  George  v.  1  Ann.  Caa.  1000  and  note;  Tinsley  v. 

Bntlar,  26  Wash.  456,  67  Pac.  263,  90  Lombard,  46  Ore.  9,  78  Pac.  895,  114 

A.  S.  R.  756,  57  L.R.A.  396.  See  also  A.  S.  R.  844;  Boneofski  t.  Jaeofasen, 

LnOTATiON  or  AcnoNS,  vol.  17,  pp.  36  Utah  166,  104  Pac.  117,  26  L.R.A. 

719,  792.  (N.S.)  898. 

10.  Hopkins  t.  Clyde,  71  Ohio  St.  Note:  10  L.RA.  6121  And  see  hiui- 

141,  72  N.  E.  846,  104  A.  B.  R.  737,  tatiov  or  AoTfinrs,  vol.  17,,  p.  963  eb 

1  Ann.  Cas.  1000.  seq. 


Note:  10  L.R.A.  512. 

SO.  McCarthy  t.  White,  21  Cat.  495, 


Pac.  895,  U4  A.  S.  R.  844. 
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by  a  suit  in  another  court  where  the  parties  .and  the  relief  sought 
are  not  the  same.*  Furthermore,  it  has  been  held  that  the  pendency 
of  a  suit  in  a  state  court  for  the  foreclosure  of  a  mortgage  is  uot  a 
bar  to  a  suit  in  a  national  court  between  the  same  parties  for  the 
foreclosure  of  the  same  mortgage.*  In  determining  what  constitutes 
a  valid  defense  to  an  action  to  foreclose  a  mortgage  the  court  adminis- 
ters the  law  of  the  forum,  although  the  validity  and  interpretation 
of  the.  contract  are  controlled  by  the  law  of  another  state.* 

.  347.  Set-off  Generally. — Of  course,  where  a  mortgagee  has  been 
in  possession,  foreclosure  can  be  had  only  for  the  amount  found  due 
after  an  accounting  by  him  for  the  period  of  possession,  a  balance 
being  struck  between  those  items  for  which  he  is  liable,  such  as  rents 
and  profits,  and  those  for  which  he  is  entitled  to  credit,  as  tax^  or 
Interest.'  So,  the  mortgage  <kbt  may  be  reduced  for  waste  by  the 
mortgagee,*  though  in  some  jurisdictions  the  defendant  in  a  fore- 
closure suit  cannot  plead  as  a  defense  waste  by  the  plaintiff  on  the 
premises,  as  under  statutory  provisions  a  counterclaim  must  arise  out 
of  the  transaction  set  forth  in  the  complaint  or  be  connected  with 
the  subject  of  thb  action.'.  And  he  is  entitled  to  credit  for  usurious, 
interest  paid  by  him  ^*  unless  estopped  by  the  terms  of  the  transaction 
whereby  he  acquired  the  property.*'  Ordinarily  the  mortgagor  may 
defend  against  the  mortgagee  by  showing  fraud  in  the  transaction 
out  of  which  the  mortgage  arose.*'  A  compensation  may  be  allowed 
for  the  loss  and  destruction  of  title  papers  by  the  mortgagee.**  And 
contracts  for  crediting  the  mortgage  with  specific  accounts  or  certain 
debts  will  be  enforced  in  ail  the  courts.'*  Furthermore,  it  has  been 
held  that  a  set-off  in  favor  of  the  mortgagor  may  be  asserted  against 
the  mortgagee-  in  a  foreclosure  suit,  provided  the  oircumstances  were 
such  as  to  make  it  available  at  law.**  But  a  mortgagor  cannot  dis* 
charge  the  mortgage  debt  by  setting  o£F  against  it  a  personal  demand 
for  unliquidated  dtunages.^*  And  the  s^-off  of  8  claim  fta  unliqui- 
dated damages  for  the  breach  of  an  agreement  in  no  way  connected 
with  the  mortgage  debt,  such  demand  not  being  a  proper  subject  of 

4.  Note:  42  LJI.A.  46L  11.  See  supra,  par.  73, 74. 

6.  Note:  82  A.  S.  a  592.  IS.  McMiohaal  v.  Webster,  57  K.  J. 

6.  Barry  v.  Stover,  20  S.  D.  459, 107  Eq.  295,  41  Atl.  71^  73  A.  S.  R.  630. 
N.  W.  672, 120  A.  S.  R.  941.  Note:  21  LJt.A.  324. 

7.  See  supra,  par.  102  et  seq.  13.  Note :  21  L.R  A..  324. 

8.  HoMiduel  v.  Webster,  57  N.  J.     14.  Note:  21  L.R.A.  326. 

£q.  295, 41  Atl.  714,  73  A.  S.  B.  630.        16.  Chapman  v.  Robertson,  6  Paige 

9.  Note:  21  L.B.A.  324.  See  Bm-  (N.  Y.)  627,  31  Am.  Dec.  264  and  note, 
on  AND  ConvmiCLAiH.  Note:  21  L.R.A,  323. 

10.  Grove  v.  Oxeat  Northern  toan  16.  Brown  v.  Cohell,  50  N.  J.  Eq. 
Co.,  17  N.  D.  352,  U6  N.  W.  345,  .138  753,  26  AU.  915,  35  A.  S.  R.  789,  21 
A.  S.  R.  707.  L.R.A.  321  and  note;  Shrader  v.  Gard- 

Noto:  21  LJLA.  323.  And  see  ner,  70  W.  Ya.  780,  74  S.  S.  090,  40 
UsuBT.  L.RJ^.(N.6.)  1145. 
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set-off  at  law,  cannot  be  allowed  in  a  suit  in  equity  to  foreclose  a 
mortgage,  where  there  is  no  peculiar  equity  to  take  the  case  out  of 
the  general  rule,  and  an  allegation  that  the  complainant  has  put  some 
of  his  property  out  of  his  hands  and  is  threatening  to  do  so  with  the 
rest  is  not  sufficient  to  raise  such  an  equity." 

348.  Defenses  and  Set-od  Available  against  Purchase  Honey  Mort- 
gage.— Where  a  proceeding  is  brought  to  foreclose  a  purchase  money 
mortgage,  the  defendant  may,  of  course,  set  up  defenses  going  to  the 
validity  of  the  mortgage.*^  It  is  well  settled,  howev6r,  that  a  pur- 
chaser of  land  who  has  gone  into  possession  and  accepted  a  deed 
cannot,  in  the  absence  of  fraud  or  mistake,  and  in  the  absence  of 
eviction  or  something  equivalent  thereto,  set  up  a  failure  or  defect 
of  title  as  a  defense  to  the  foreclosure  of  a  mortgage  given  for  the 
purchase  money.  He  must  resort  to  his  covenants."  But  the  pur-* 
chaser  of  land  under  a  deed  containing  covenants  against  incum- 
brances, if  he  subsequently  pays  off  and  discharges  any  incumbrance, 
may  set  off  what  has  been  paid  by  him  against  the  amount  due  on 
a  mortgage  for  the  purchase  price,  if  what  was  said  was  actually  due, 
or  he  had  given  notice  to  his  vendor  requiring  him  to  pay  off  the 
incumbrance.**  And  if  a  grantee  in  a  deed  gives  a  mortgage  for 
the  value  of  the  land  granted  on  otKef  land,  under  a  misapprehension 
that  the  grantdl',  as  recited  in  the  deed,  owns  the  land  in  fee,  while 
in  fact  he  owns  only  a  life  estate  therein,  the  grantee  cannot  be  com- 
pelled to  pay,  in  a  smt  to  foreclose  the  mortgf^e,  more  than  the  value 
of  the  life  estate,  and  if  the  mistake  is  not  discovered  until  suit  is 
broag^t  to  foreclose  the  mortgage,  laches  cannot  be  imputed  to  the 
mortgagor  so  as  to  bar  his  defense.^  So,  in  an  action  to  foreclose 
a  purchiase  money  mortgage,  the  mortgf^r  may  claim  a  reduction 
of  the  mortgage  debt  if  the  quantity  of  the  land  covered  by  the  mort- 
gage has  been  fraudulently  represented  to  be  greater  than  that 
actually  conveyed,  and  such  representations  have  indaced  the  pur- 
chase,' unless  he  has  elected  to  pursue  another  remedy  by  briaging 
an  at^on  to  reform  the  deed,  in  which  a  reformation  of  the  deed  so 
as  to  indude  all  the  land  he  pnrohaaed  has  been  decreed.' 

17.  Jenaings  v.  Webster,  S  Paige     Note:  21  L.R.A.  321 

(N.  T.)  503,  35  Am.  Dee.  722.  20.  Grant  v.  TaUmaa,  20  N.  T.  IM, 

Note:  36  A.  S.  R.  792.  75  Am.  Dee.  884. 

18.  See  anpn,  par.  63  et  aeq.  Note:  21  L.B.A.  321 

19.  Randall  t.  BouzgardeE,  23  Fla.  1.  Wilioa  v.  Ott,  173  Pa.  fit.  253,  34 
264,  2  So.  310, 11  A.  S.  B.  379;  Biury  Atl.  23,  51  A.  S.  R.  767. 

T.  Guild,  126  111.  439,  IS  N.  £.  759,  2  2.  MeMwhacd  v.  Webatw,  B7  N.  J. 

L.R.A.  334;  Timms  v.  Shannon,  19  Md.  Kq.  295,  41  Atl.  714^  73  A.  S.  B.  630 

296,  81  Am.  Dec  632 ;  Abbott  t,  Allen,  and  note. 

3  J<Ain.  Cb.  (N.  T.)  519,  7  Am.  Deo.  3.  Crescent  Hin.  Co.  t.  Wasatch 

554;  Giant  v.-  TaUman,  20  N.  Y.  101,  Min.  Co.,  151  U.  3.  317, 14  S.  Ct  34£^ 

76  Am.  Dee.  384;  Monro  v.  Long,  35  38  D.  8.  (L.  «d.)  177.         r  ■ 
8.  C.  354, 14;S.  £.  324, 28  A.  8.  B.  861. 
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Litigation  of  Adverse  Rigkti 

349.  Rule  Denying  Litigation  of  Adverse  or  Paramount  Titlft 
Generally. — ^The  great  weight  of  authority  holds  that  in  an  action  to 

foreclose  a  mortgage  questions  of  title,  adverse  or  paramount,  ca4iiiot 
be  litigated/  and  that  consequently  adverse  claimants  are  neither 
necessary  nor  proper  parties  to  a  foreclosure  suit.*  The  litigation  of 
titles  in  foreclosure  proceedings  is  refused  because  equity  will  not 
usurp  jurisdiction  of  matters  peculiarly  pertaining  to  law.  Any 
holder  of  an  adverse  title,  when  brought  in  dispute,  has  generally  a 
constitutional  right  to  have  its  validity  tried  by  a  jury 'm  an  action 
of  ejectment;  and  a  court  of  law  will  furnish  adequate  remedy  for 
testing  the  relative  superiority  of  the  claunants'  respective  titles. 
.Furthermore  there  is  no  privity  between  an  adverse  claimant  who  is 
a  stranger  to  the  mortgage  and  the  estate,  and  therefore  as  to  the 
righte  of  such  an  adverse  claimant  a  decree  of  foreclosure  can  have 
no  effect  whatever.*  Thus,  the  paramount  title  of  .the  purchaser  at 
a  sheriff's  sale  is  not  a  proper  subject  for  adjudication  in  a  subse- 
quent action  to  foreclose  a  mortgage  given  before  such  sale,  but  q^ot 
properly  recorded,' 

350.  Exceptions  to  Rule.— In  some  states  the  rule  stated  in  the 
preceding  paragraph  has  been  refused  adherence,^  and  in  others  the 
applicati<m  of  the  rule  has  resulted  in  the  recognition  of  various 
exceptions.  The  motive  in  each  class  of  decisions  has  beoi  to  pro< 
mote  convenience  and  expedition  in  the  administration  of  justice,  and 
to  prevent  multiplicity  of  actions.  The  latter  is  an  elementary  ground 
for  the  assumption  €d  jurisdiction  by  equity  courts  in  any  ofiae,  and 
in  this  particular  class  of  cases  it  is  supported  by  another  principle  of 
equity  jurisprudence,  that  although  equity  has  no  original  jurisdio* 
tion  of  contests  concerning  legal  titles,  it  may  nevertheless  assume 
it  when  essential  and  incidental  to  the  proper  esrorpise  of  its  original 
jurisdiction.'  Thus,  where  one  is  made  defendant  in  a  foreclosure 
action  under  an  allegation  "that  he  daims  to  have  some  interest  or 
lien  upon  the  mortgaged  premises,  or  some  part  thereof,  which  lien, 

4.  Dial    Reynolds,  96  U.  S.  340,  2i  Farmers'  Nat  Bank  t.  GmtoB,  33  Ore. 

U.  S.  (L.  ed.)  644}  San  Franeisco  v.  388,  64  Pae.  206,  72  A.  9.  R.  724; 

Lawton,  18  Cal.  465,  79  Am.  Dee.  187  Strobe  v.  Downer,  18  Wis.  10,  80  Am. 

and  note;  Johnston  v.  San  Francisco  Dec.  709  and  note;  Wieke  t.  lake,  21 

Sav.  Union,  75  Cal.  134,  16  Pac.  753,  Wis.  410,  94  Am.  Dec  662. 

7  A,  S.  R.  129;  Beronio  v.  Ventnra  Notes:  61  Am.  Dec.  715;  24  A.  8.  R» 

County  Lumber  Co.  129  Cal  232,  61  714;  68  A  S.  R.  366  et  seq. 

Pae.  958,  79  A.  S.  R.  118  and  note;  6.  Bee  snpta,  par.  331,  332. 

Cady  v.  Purser,  131  Cal.  552,  63  Pae.  «.  Note:  68  A.  S.  a  356. 

844,  82  A.  S.  R.  391;  Siebbeek  t.  7.  Cady  t.  Purser,  131  Cat  Sfi^  6> 

Orothnum,  248  lU.  435,  194  N.  E.  67,  Pac  844,  62  A  S.  R.  301. 

21  Ann.  Cas.  229;  Banning  v.  Brad-  8.  See  infra,  par.  361. 

ford,  21  Minn.  308,  18  Am.  Rep.  398;  Note:  68  A.  a  R.  3fi& 
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af  any,  has  accrued  subsequently  to  the  time  of  aaid  mortgage,"  it 
lias  been  held  that  he  may  by  his  aaawer  set  up  a  paramoont  claim 

-to  the  mortgaged  premises  or  to  some  part  thereof,  and  his  right  may 
be  tried  and  adjudged  in  the  foreclosure  action.'**  Likewise,  the 
ruling  has  been  made  that  a  judgment  in  a  foreclosure  ^ould  protect 
the  rights  of  a  party  who  is  made  a  defendant  as  <daiming  a  saixm- 
-quent  interest,  and  who  answers  setting  up  possession  of  part  of  the 
premises  under  a  paramount  title,  although  the  plaintiff  may  not 
•choose  and  cannot  be  compelled  to  litigate  title  in  that  suit;  and  in 
the  event  that  the  title  is  not  litigated,  it  should  make  such  provision 
-as  will  not  leave  the  said  defendant  liable  to  be  deprived  of  his  posses- 
sion by  a  writ  of  assistance.^'  Furthermore,  if  the  question  of  an 
advffl^  interest  has  been  put  in  issue  on  a  foreclosure  suit,  tried,  and 
-iletermined,  the  judgment  is  not  void  on  a  collatwal  atta^.^' 

351.  View  Pennltting  Litigation  of  Paramount  or  AdvUM  Titl&— 
The  general  rules  already  stated  as  the  foundation  for  the  view  that 
-questions  of  adverse  or  paramount  title  cannot  be  litigated  in  a  suit 
for  the  foreclosure  of  a  mortgage  are  supported  by  tedmieal  oon- 
sideratifms  as  to  the  character  and  purpose  of  foreclosure  proceed- 
ings, and  as  to  the  original  jurisdiction  of  equity,  which  are  of  the 
weightiest  sort."  In  a  few  states,  however,  these  rules  are  refused 
.adherence,  so  in  some  jurisdictions  the  litigation  of  adverse  and  para- 
mount claims  has  been  allowed  under  the  authority  of  stfUutory 
provisions  to  the  effect  that  any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controvM^  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved.  Similar  provisions  exist  in  other 
-states,  but  do  not  seem  to  have  been  so  construed.**  In  a  few  states 
the  direct  view  has  been  taken  that  the  question  of  an  adverse  or 
paramount  title  may  be  litigated  in  a  foreclosure  suit.'*  Thus,  it  has 
been  held  that  in  a  foreclosure  suit,  brought  by  the  mortgagee  of  a 
contingent  remainderman,  the  court  has  jurisdiction  to  determine 
.the  question  of  title,  where  the  life  tenant,  by  his  answer^  asserts 
Absolute  title  in  himself,  and  denies  that  either  tiie  mortgagee  or  his 
mortgagor  has  any  interest  in  the  mortgaged  premises.'*  In  a  suit 
for  the  foreclosure  of  a  mortgage,  and  where  the  lessee  is  a  party 

10.  Lego  V.  Medley,  79  Wis.  211,  48  Harks,  59  Kan.  230,  52  Pac.  449,  68 
7f.  W.  375,  24  A.  S.  R.  706.  A.  S.  R.  349  and  note;  Loan,  etc,  Bank 

11.  Wieke  y.  Lake,  21  Wis.  410,  94  v.  Peterkin,  52  S.  C.  236,  29  S.  E.  546; 
Am.  Dec.  563.  ,68  A.  S.  B.  900;  St.  Joluuibary,  ete.,  R. 

12.  Johnston  V.  9aa  Frandaeo  Sat.  Co.  v.  WiUard,  61  Vt.  134,  17  Ati.  38, 
UnioTi,  -75  Cal.  134»  16  Pao.  7t»,  7  A.  15  A.  S.  R.  886,  2  LiB.A.  528. 

S.  R.  129.  16.  Peopled  LbaB,  eto.,  Bank  v.  Qar- 

13.  See  supra,  par.  349.  Ungton,  54  S.  C  413^  98  B.  B.  fiU^  71 

14.  Note:  68  A.  S.  R.  356  et  aeq.      A.  8.  B.  SOOl 
16.  Provident  Loui  Trust  Co.  Y. 

R.  C.  L.  Vol.  XIX.— 36.  5iS 
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asserting  tiie  pnoriiy  of  his  lease,  the  extent  td  which  his  lesA  is 
valid  and  enforceable  is  a  legitiinate  subject  of  inquiry  and  adjudi- 
cation.*' 

352.  Litigation  of  Tax  Titles. — The  question  as  to  tiie  litigation 
of  adverse  or  paramount  title  in  foreclosure  suits  is  frequently  pre- 
sented where  Uie  title  in  question  is  a  tax  title.  The  nature  of  such 
a  titie  is  lai^ely  determined  by  local  statutes,  but  in  general,  after 
the  expiration  of  the  period  of  redemptiwi,  the  purchaser  is  vested 
with  an  estate  in  fee  simple,  all  prior  interests,  liens  and  incumbrances 
being  extinguished,  ihe  theory  being  that  the  land  itself  is  taxed 
and  sold,  and  not  the  owner^s  title.  Accordingly  where  a  tax  title 
in  question  is  a  fee,  no  reason  is  evident  why  its  litigation  in  a  fore- 
clwure  suit  should  not  be  prohibited  by  the  general  rule  against  the 
litigation  of  adverse  or  paramount  titles  in  such  proceedings.  Indeed 
the  majority  of  our  courts  take  that  view.^^  But  the  courts  seem 
particularly  liberal  in  allowing  exceptions  where  the  litigation  of 
tax  titles  is  brought  in  question.  So,  the  view  is  taken  in  many  juris- 
dictions that  a  tax  title  subsequent  in  time  to  the  mortgage  may  be 
litigated  in  a  suit  to  foreclose  the  mortgage,  though  under  the  general 
theory  as  to  the  nature  of  tax  titles  such  a  title  is  paramount  in  right 
.to  the  mortgage  title,  as  well  as  to  that  acquired  by  purchase  at  a 
sale  under  foreclosure.'*  Indeed  the  supreme  court  of  the  United 
States  has  held  that  a  court  of  equity,  in  a  suit  to  foreclose  a  mort- 
gage, may  permit  a  person  to  whom  the  land  has  been  sold  and  con- 
veyed for  nonpayment  of  taxes,  assessed  after  the  date  of  the  mortgage^ 
to  be  made  a  party,  and  may  determine  the  validity  of  his  title.**^ 
Opposed  to  these  decisions  are  those  of  other  courts  that,  in  a  suit 
to  forado^  a  mortgage,  the  validity  of  a  tax  title  to  the  mortgaged 
premises  cannot  be  litigated,  even  though  the  latter  is  subsequent  in 
time  to  the  mortgage,  though  an  exception  is  allowed  where  the  holder 
of  the  tax  title  also  claims  an  interest  in  the  equity  of  redemption, 
thus  raising  a  privity  between  himself  and  the  mortgagee  in  respect 
to  the  subject  matter.  And  it  has  been  held  that  althou^  the  holders 
of  tax  titles  axe  improper  parties  to  foreclosure  proceedings,  when 
made  such  they  have  a  right  to  defend  their  title.*  "When  a  mort- 
gagee comes  into  equity  and  asserts  his  rights  as  against  a  tax  sale 
of  the  mortgaged  property,  alleged  by  him  to  have  been  collusively 
made  by  the  mortgagor  and  purchaser  to  remove  the  mortgage  lien, 
he  may  proceed  against  both  tiie  purchaser  and  mortgagor.* 

17.  Sammons  v.  Keaniey  Power,  20.  Hefner  v.  Northwestern  Mut.  L. 
etc.,  Co.,  77  Neb.  580,  110  N.  W.  308,  Ins.  Co.,  123  U.  S.  747,  8  S.  Ct.  337. 
8  L.R.A.(N.S.)  404.  31  U.  S.  (L.  ed.)  309. 

18.  Note:  68  A.  S.  B.  3S9.  1.  Note:  68  A.  S.  R.  360. 

19.  Wlisoti  V.  Jamison,  36  Minn.  69,  2.  Mendenhall  v.  Hall,  134  V.  S. 
29  N.  W.  887, 1  A.  S.  R.  695  aad  notft.  669,  10  S.  Ct.  616,  33  U.  S.  (L.  ed.) 


Note:  68  A.  S.  B.  359  et  seq. 
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Decree  and  Judgment  Generally 

353.  In  G«ttenL— While  a  decree  foreclosing  a  mortgage  may 
reserve  the  rights  of  persons  and  parties  involved,*  the  chief  purpose 
thereof  is  to  conclude  all  the  parties  to  the  record  and  to  bind  them 
in  its  effect.*  It  usually  determines  and  declares  priorities  and  pref- 
erences and  marshals  assets*  adjudicating  as  to  and  embracing  all 
liens  and  rights  involved  in  the  proceedings,*  and  thenceforth,  if  it 
is  sought  to  subject  the  property  to  the  payment  of  any  of  these  distinct 
liens,  it  must  be  done  under  the  decree  in  accordance  with  its  direc- 
tions, and  by  virtue  of  process  provided  for  its  enforcement.'  Broadly 
speaking,  any  decree  necessary  to  complete  justice  between  the  parties 
may  be  rendered ;  and  execution  may  be  awarded  at  once  or  at  some 
future  time,  as  equity  may  require.*  But  the  decree  must  generally 
conform  to  the  requirements  of  the  statute  in  force  at  the  time  when 
the  mortgage  was  executed.*  The  decree  will  not  apportion  the  debt 
among  several  cotenants  of  the  mortgaged  premises  who  acquired 
undivided  interests  therein  at  the  same  tune  and  subsequent  to  the 
execution  of  the  mortgage.^*  If,  during  the  progress  of  a  foredoeure 
proceeding,  tiie  complainant  denrea  to  abandon  its  further  prosecution 
he  may  do  so.  He  cazmot  be  compelled  to  carry  it  on  to  ^nal  decree 
against  his  will.''  But  after  the  prosecution  of  the  cause  has  been 
concluded  by  the  entry  of  a  decree,  by  which  the  rights  not  only  of 
the  complainant,  but  also  of  iho&b  defendants  who  hold  liens,  have 
been  finally  fuEed  and  determined,  the  complainant's  control  of  the 
suit  is,  in  large  measure,  ended.  The  decree  being  equally  for  the 
benefit  of  all  the  lienholders  whose  rights  have  been  adjudicated  by 
it — ^in  other  words,  it  being  in  its  legal  effect  a  separate  judgment  in 
favor  of  each  of  such  lienholders — each  one  of  them  is  entitled  to 
have  it  executed  so  far  as  it  establishes  his  particular  lien.^  Though 
a  judgment  on  foreclosure  omits  to  order  a  sale  of  the  mortgaged 
prot)erty,  or  to  award  a  special  fieri  facias,  yet  it  is  merely  erroneous, 
not  void.'*  However,  a  decree  is  void  when  the  foieelosure  suit  was 

1  Hnmpbreys  v.  UcKissm^,  140  U.  7.  WUlianu  ▼.  Wilson,  42  On.  20B, 
8.  304, 11  S.  Ct.  779,  36  0.  S.  (L.  ed.)  70  Pac.  1031,  95  A.  B.  B.  746.  And 
473.  see  infra,  par.  364. 

4.  Willianu  v.  Wilson,  ffi  Ore.  299,     8.  Sanndezs    t.    Frost,    6  Piek. 
70  Pm.  1031,  05  A.  S.  B.  74S.    See  (Mass.)  269, 16  Am.  See.  394. 
infra,  par.  357  et  seq.  0.  Sheets  v.  Peabody,  7  Blaekf. 

6.  Williams  v.  Wilson,  42  Ore.  299,  (Ihd.)  613, 43  Am.  Dec.  107. 
70  Pac.  1031,  96  A.  S.  R.  746.  10.  Pane     Castro,  14  Gal.  519,  76 

6.  Horr  v.  Herrington,  22  Okla.  590,  Am.  Doe.  444. 
98  Pae.  443,  132  A.  ,8.  ft.  648,  20     11.  See  snpra,  par.  324. 
1JR.A.(N.S.)  47;  Williams  v.  Wilson,     12.  Welsh  v.  Lawler,  73  N.'  3.  Eq. 
42  Ore.  299,  70  Pa«.  1031,  96  A.  S.  B.  371,  68  Atl.  218, 133  A,  S.  B.  737. 
745.  18.  Note:  39  Am.  Dee.  430. 
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commenced  after  the  death  of  the  plaintiff  therein.'*  On  the  fore- 
closure of  deeds  of  trust  on  land  across  which  a  railroad  is  constructed, 
the  decree  should  not  except  ihe  right  of  way  from  the  sale,  where 
the  deeds  make  no  exception  thereof,  and  it  is  not  shown  that  the 
company  holds  its  right  of  way  by  a  title  superior  to  the  trust  deeds.** 

354.  Merger  of  Mortgage  Lien  in  Decree. — Although  there  is  some 
conflict  on  the  question,**  the  weight  of  authority  favors  the  doctrine 
that  a  decree  of  foreclosure  does  not  merge  the  lien  of  the  mortgage 
until  it  has  been  consummated  by  sale  and  satisfaction.*'  This  is  in 
harmony  with  settled  general  rules,  because  a  mortgage  lien  is  ex- 
tinguished only  by  payment  or  release.** 

355.  Amount  of  Debt;  Description  of  Property. — ^The  decree  of 
foreclosure  should  show  the  sum  due  the  mortgagor,  and  should  not 
refer  the  calculation  thereof  to  a  ministerial  officer ;  **  and  if  the 
amount  of  the  debt  secured  is  not  specified  in  the  mortgage,  the  decree 
should  allow  a  recovery  of  only  so  much  as  the  mortgagee  shows 
affirmatively  to  be  due.**  It  has  been  said  that  it  is  by  no  means 
eesraitial  to  a  decree  of  foreclosure  tiiat,  from  a  mere  inspection  of 
the  description  contained  in  the  mortgage,  the  court  should  be  enabled 
to  know  what  lands  are  intended  to  be  covered.  Thus,  the  tract  may 
be  designated  by  some  name  not  understood  by  the  court,  but  per- 
fectly familiar  to  all  persons  acquainted  with  the  neighborhood  in 
whidi  the  land  is  situated,*  Furthermore,  the  decree  may  refer  to 
another  record  for  the  purpose  either  of  describing  a  tract  of  land,  or 
•of  showing  what  parts  thereof,  if  any,  are  int«ided  to  be  omitted  from 
the  description.  That  which  a  court  understands,  or  may  be  enabled 
ito  understand,  in  a  mortgage,  ought  not  to  be  treated  as  meaningless 
in  a  decree  of  foreclosure  thereon.'  It  is  conceded  that,  in  judicial 
proceedings  which  may  result  in  the  involuntary  divesting  of  im 
estate,  everything  ought  to  be  made  ao  very  clear  and  certain  as  to 

14.  Harter  t.  Twohig,  158  U.  S.  448,  E.  940,  102  A.  8.  R.  261.    And  see 

16  S.  Ct.  883,  39  U.  S.  (L.  ed.)  1049.  Howard  v.  McNaught,  9  Wash.  355,  37 

IB.  Hardin  v.  Iowa  R.,  etc.,  Co.,  78  Pac.  455,  43  A.  S.  R.  837. 

la.  726,  43  N.  W.  543,  6  L.R.A.  62.  18.  Evansville   Gas   Light   Co.  v. 

16.  Toole  V.  Weirick,  39  Mont.  359,  State,  73  Ind.  219,  38  Am.  Rep.  129. 

102  Pac  690, 133  A.  S.  R.  576,  holding  19.  Wemwag  v.  Brown,  3  Black, 

that  npon  foreclosure  the  mortgage  (Ind.)  457,  26  Am.  Dec.  433.  See  also 

debt  becomes  messed  in  the  jud^ent,  Jodgidgnts,  vol.  15,  pp.  593-594. 

and  that  the  jod^acnt  draws  interest  20.  Bowen  v.  Ratliff,  140  Ind.  393, 

under  the  statutory  provision.  39  N.  E.  860,  49  A.  S.  R.  203. 

17  Ford  V.  Harrison,  69  Aric.  205,  1.  Lincoln  v,  Lincoln  St.  R.  Co.,  75 

62  S.  W.  59,  86  A.  S.  R.  192;  Evans-  Neb.  523, 106  N.  W.  317, 121  A.  S.  B. 

ville  0«8  light  Co.  v.  State,  73  Ind.  816. 

219,  38  Am.  R«p.  129  and  note;  Ander-  Note :  5  A.  8.  R.  459. 

son  V.  Anderaon,  129  Ind.  573,  29  N.  E.  2,  De  Sepniveda  v.  Bangh,  74  CaL 

35.  28  A.  S.  B.  211;  Alden  v.  White,  468,  16  Pac  223,  6  A.  S.  B.  406  and 

32  Ind.  App.  871,  66  K.  B.  509,  67  N.  note. 
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attract  immediate  atteutlon  to  the  property  to  be  sold,  ao  that  eren 
a  casual  observer  might  at  once  know  what  it  is  that  he  may  have  tihe 
privilege  of  bidding  upon.  Every  dewee  and  notice  of  Eude  ought, 
therefore,  to  be  perfect  in  itself,  or  as  nearly  so  as  possible.  To  make 
it  otherwise  is  to  commit  an  error  in  tiie  exercise  of  existing  power 
which  ought  to  be  corrected  in  some  appropriate  mode;  but  it  is  not 
a  passing  so  far  beyond  the  limits  of  the  power  as  to  render  the  act 
nugatory,  and  its  correction  unnecessary.*  However,  it  has  been  held 
that  a  decree  directing  the  sale  of  a  parcel  of  land,  except  such  parcels 
m  had  before  been  laid  out  in  town  lots  by  a  designated  person,  and 
had  been  sold  and  conveyed  prior  to  the  execution  of  a  designated 
mortgage,  was  invalid  for  want  of  description,  when  there  was  nothing 
in  the  record  furnishing  data  by  which  to  ascertain  what  tracts  had 
been  laid  out  in  town  lots  and  sold  and  conveyed.^  Clerical  mistaken 
in  the  findings  as  to  the  amount  due,  and  in  the  decree  as  to  the 
description  of  the  property,  apparent  from  the  face  of  the  record,, 
may  be  corrected  by  the  court  on  its  own  motion  with  or  without 
notice.* 

356.  Enforcement  of  Decree  Generally;  Lands  In  Anvther  State. — 

An  action  can  be  maintained  to  enforce  a  judgment  for  the  foreclosure 
of  a  mortgage.  Tl^e  remedy  of  the  holder  thereof  is  not  restricted  to 
taking  out  an  execution  and  selling  the  property  undw  the  wiginal 
judgment*  And  persona  who  procure  or  aequiewe  in  a  deeree 
of  foreclosure  reqjerving  the  rights  of  a  lien  claimant,  and  who  par- 
ticipate in  the  benefits  of  sale  thus  secured,  cannot  object  to  the 
enforcement  of  the  lien  in  the  manner  pointed  out  by  tiie  decree.^ 
Although  a  court  of  one  state  cannot  proceed  in  rem  against  land? 
in  another,  the  jurisdiction  of  equity  with  respect  to  the  foreclosure 
of  mortgages  on  lands  in  another  state  is  not  necessarily  limited  to 
suits  for  strict  foreclosure.  It  extends,  also,  to  suits  where  a  judidal 
sale  is  necessary,  but  the  jurisdiction  in  the  latter  case  must  bis  made 
effective  by  a  decree  operating  in  personam,  directing  the  owner  of 
the  equity  of  redemption  to  convey  or  release  his  title  to  the  purchaser 
at  the  sale.*  Quite  often  when  this  jurisdiction  has  been  upheld  the 
jtToperty  beyond  the  territorial  jurisdiction  was  part  of  a  parcel  used 
as  an  entirety,  another  part  of  which  was  within  the  territorial  juris- 
diction. This  is  a  matter,  however,  that  appears  to  go  to  the  discretion 
of  the  court  in  exercising  jurisdiction,  rather  than  to  the  existence 
of  jurisdiction.*  Thus,  it  has  been  said  that  the  court  will  not  exercise 

8.  Note:  5  A.  S.  B.  460.   And  we  Pac  8H  37  A.  S.  B.  46. 

in&a,  par.  381  et  seq.  7.  Compton  v.  Jeeup,  167  U.  S.  1^  IT 

4,  Bowen  v.  Wiekeraham,  124  Ind.  S.  Ct.  795,  42  U.  S.  (L.  ed.)  65. 

404,  24  N.  B.  983, 19  A.  S.  R.  106.  87  See  Bupn,  par.  326. 

6.  Dickey  v.  Gibson,  113  CaJ.  26,  45  9.  Notes:  68  LBjL  684;  4  LJt.A. 

Pae.  15,  54  A.  S.  R.  321.  (N.S.)  987. 

C  Bowe  V.  Blake,  99  Cal.  167,  33 

549 


Digitized  by 


Google 


I 


§  357' 


MORTGAGES 


i»  a.  c.  Ur 


such  jurisdiction  where  the  entire  property  is  situated  without  the 
state,  and  no  reason  is  shown  why  the  mortgage  cannot  be  foreclosed 
without  loss  or  inconvenience  according  to  ttie  laws  of  the  place  where 
the  land  is  situated.^^  It  is  apparent  from  what  has  already  been 
said  that  it  is  the  personal  jurisdiction  over  the  owners  of  the  equity 
of  redemption,  and  the  consequent  ability  to  require  them  to  execute 
conveyances  or  releases  to  the  purchaser  at  the  sale,  that  makes  the 
jurisdiction  of  the  conrt  effective.  And,  in  this  connection,  it  is 
proper  to  call  attention  to  the  general  principle,  operative  in  all  cases 
in  which  a  court  of  one  jurisdiction  geeks  to  affect  the  title  to  land 
in  another,  that  it  is  the  conveyance  pursuant  to  the  decree,  and  not 
the  decree  itself,  that  passes  the  title;  and  thai  the  decree  without 
the  conveyance  does  not  affect  the  legal  title.^^  And  not  only  is  a 
decree  without  a  conveyance  ineffectual  to  pass  the  title,  but  the  con- 
veyance must  be  executed  by  the  very  person  whose  title  or  interest 
is  to  be  affected.  A  conveyance  by  a  master,  or  commissioner,  or 
other  officer  appointed  by  the  court  for  that  purpose,  is  ineffectual.'* 
When,  however,  pursuant  to  decree,  the  conveyance  or  release  haa 
been  executed  in  the  manner  required  by  the  lex  rei  sitfle,  it  is  as 
effective  not  only  in  the  state  or  country  where  the  decree  is  rendered, 
bat  in  that  where  the  land  ia  located,  as  if  it  ha4  been  voluntarily 
executed.  The  court  of  the  state  in  which  the  land  is  situated,  how- 
ever, will  not  enforce  (^dience  to  the  decree  requiring  the  con- 
veyance:** 


357.  Persons  Concluded  Generally^In  actions  for  the  foreclosure 

of  a  mortgage,  the  general  rule  is  that  where  it  is  once  made  to  appear 
that  a  court  has  jurisdiction,  both  of  the  subject  matter  and  of  the 
parties,  the  judgment  or  decree  which  it  pronounces  must  be  held 
conclusive  and  binding  on  the  parties  thereto  and  their  privies,'* 
notwithstanding  the  court  may  have  proceeded  irregularly,  or  erred 
in  its  application  of  the  law  in  the  case  before  it.'*   Accordingly,  it 

10.  Eaton  v.  HcCall,  86  Me.  346,  29  A.  S.  R.  131;  Jones  t.  Vert,  121  Ind. 
Atl.  1103,  41  A.  S.  R.  561.  140,  22  N.  E.  882,  16  A.  S.  R.  379; 

11.  Bullock  T.  BuUock,  52  N.  J.  Eq.  OTSrien  v.  Moffltt,  133  Ind.  660,  33  N, 
561,  30  Atl.*  670,  46  A.  S.  R.  528,  27  E.  616,  36  A.  S.  R.  566;  Harr  v.  Her- 


Notas:  69  L.R.A.  682  et  seq.;  4  A.  S.  R.  648,  20  L.R.A.(N.S.)  47; 
R.A.(N.S.)  988.  Williams  v.  Wilson,  42  Ore.  289,  70 

12.  Burnley  v.  Stevenson,  24  Ohio  Pac.  1031,  95  A.  S.  R.  745. 


13.  Note:  4  L.R.A.(N.S.)  988.  19  N.  E.  848,  11  A.  S.  B.  131.  See 

14.  Montgomery  v.  MiddlemisB,  21  infra,  par.  396.  See  iJso  JosoiCKHTay 
Gal.  103,  81  Am.  Dee.  146 ;  If  aloney  v.  vol.  15,  p.  859  et  aeq. 
Dewey,  127  HL  395,  10  N.  E.  848,  U 


CenclumveiMM  and  Bmdinff  Effect  of  Decree 


L.R.A.  213. 


rington,  22  Okla.  590,  98  Pao.  443,  132 


St.  474, 15  Am.  Rep.  621. 
Note:  4  L.R.A.(N.S.)  988. 


Note:  68L.B.A.  323. 
15.  Maloney  v.  Dewey,  127  III.  306, 
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loliows  from  the  general  role  that  a  decree  foreelosihg  ft  mortgage 
on  land  is  conclusive  of  the  rij|;ht  of  a  party  alleged  to  have  or  claim 
some  intfflest  in  or  lien  on  the  land,  to  claim  improvements' attached 
to  the  realty  as  chattels  under  an  agreement  with  Uie  mortgagor.** 
Furthermore,  it  seems  to  be  well  settled  that  a  judgment  of  foreclosure, 
being  in  rem,  binds  not  only  the  parties  actually  litigating' and  their 
privies,  but  also  all  others  claiming  or  deriving  title  under  them  by 
a  transfer  pendente  lite>'  Thus  a  creditor  who  obtains  a  judgment 
against  a  mortgagor,  -pending  a  foreclosure  soit,  is  barred  by  a  decree 
against  the  mortgagor,  although  not  a  party  to  the  foreclosure.'* 
Likewise,  an  assignee  in 'bankruptcy,  appointed  pending  a  suit  to 
foreclose  a  mortgage  on  lands  of  the  bankrupt,  will  be  bound  by  the 
decree  and  sale,  whether  he  is  made  a  party  or  not.**  If  the  decree 
in  a  mortgage  foreclosure  suit,  where  the  plaintiff  as^  a  judgment 
of  foreclosure  against  all  of  the  defendants,  is  entitled  as  against  all 
of  them,  recites  due  and  legal  service,  adjudges  thdm  all  to  be  in 
court,  but  in  default,  finds  that  a  foreclosure  is  proper,  and  orders 
the  land  to  be  sold,  it  must,  though  pergonal  jXidpnent  is  given 
against  only  one,'  and  his  right  of  redemption  ^one  is  eut  off,  be 
held  good  to  somef  extent,  at  least,  as  against  all  of  the  defraidanto,  in 
a  proceeding  which  expressly  ignores  or  denies  its  existence,  but  which 
is  not  a  direct  attack  on  it.**  The  rule  may  be  deduced-  from  the 
cases  that  a  foreclosure  of  one  of  several  simultaneous  mortgages, 
without  making  the  other  mortgagees  parties  to  the  suit,  does  not 
affect  the  lieus  of  the  other  mortgages  nor  the  rights  of  th^  holders 
thereunder,*  though  in  some  jurisdictionB  a  different  rule  seems  to 
have  been  adopted.* 

358.  Peisons  Not  Parties  to  Suit;  Questions  Kot  In  Issue. — It  is 
held  that  where  a  moirtgage  contains  a  p^t  de  non .  alienando,  the 
mortgagor  is  the  only  neoessaiy  party  defendant  ,  to  a  foreclosure 
Boit  and  a  foreclosure  against  hnn  will  bind  all  othera,  whether  made 

16.  See  JuDOUENTS,  vol.  16,  p.  1041.  bringinf  the  first  auit 

17.  Stout  T.  hye,  103  U.  S.  66,  26  U.  18.  BTonwn  v.  La  Croose,  etc,  B. 
S.  (L.  ed.)  428;  Noma  v.  lie,  152  HI.  Co.,  2  Wall.  283, 17  U.  S.  (L.  ad.)  725; 
190,  38  N.  E.  762,  43  A.  S.  R.  233 ;  ^tont  v.  Ly<s  103  U.  8.  6Q,  26  U.  S.  (U 
Jones  Y.  Williams,  155  N.  C.  179,  71  ed.)  428. 

S.  E.  222,  36  L.B_A..(N.S.)  426.  And     19.  Note:  8  A.  S.  R,  716. 
Me  Johns  v.  Wilson,  180  U.  S.  440,  21     20.  Day  v.  Goodwin,  104  la.  374,  73 
S.  Ct.  445,  45  U.  8.  (L.  ed.)  613,  hold-  N.  W.  964,  65  A.  S.  R.  466.  And  lee 
ing  that  a  second  foreclosure  of  a  mort-  infra,  par.  367,  368. 
gtge  may  be  had  for  the  purpose  of     1.  Dafalstrom  v.  Unknown  Claim- 
terminating  the  rights  of  a  vendee  im-  ants,  156  la.  187,  135  N.  W.  567,  30 
der  a  eonveyance  fraudulently  made  L.K.A.(N.S.)  524  and  note, 
and  withheld  from  reoord,  and  of  which      2.  Perry's  Appeal,  22  Pa.  St.  43,  60 
the  mort^gee  had  no  knowledge  and  Am.  Deo.  63. 
no  means  of  knowledge  at  the  time  of     Note:  39  IJR.A.(N.S.)  535. 
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parties  or  not.*  It  is  Also  true  thtt  a  mortgage  xmdet  that  rale  » 
mdivisible;  and  that  foreclosure  eztinguishee  it,  even  if  all  the  par- 
ties to  the  mortgage  have  not  bean  made  parties  to  the  suit,*  though  as 
a  general  rule  &«  decree  does  not  conclude  an  interested  person  whfr 
is  not  made  a  party  to  the  proceeding  *  Accordingly,  the  title  of  an 
assignee  in  bankruptcy  held  by  him  in  his  official  capacity  is  not 
affected  by  a  foreclosure  to  which  he  is  made  a  party  defendant,  but 
apparently  in  his  personal  capacity  only,  and  without  any  statement 
in  the  complaint  showing  that  it  was  intended  to  proceed  against 
him  as  the  assignee  in  bankruptcy  of  the  original  mortgagor.'  The 
mere  faot  that  one  has  notice  of  the  pendency  of  a  foreclosure  suit 
does  not  make  him  a  party  thereto,  or  make  the  decree  binding  on 
him.^  And  one  not  made  a  party  to  a  foreclosure  proceeding,  who 
tiles  a  paper  asking  that  the  decree  be  rendered  in  a  certain  manner, 
when  his  request  is  not  noticed  in  any  manner,  and  he  is  not  made 
a  party  to  the  proceeding,  may  afterwards  file  a  bill  to  correct  any 
mistake  made  in  rendering  the  decree.  His  previous  intervention 
does  not  estop  him.*  Parties  on  the  same  side  of  a  foreclosure  pro- 
ceeding cannot  be  concluded  by  the  decree  tiiereon,  as  against  each 
other,  if  no  issue  between  them  was  presented  and  adjudicated;  the 
only  parties  ordinarily  precluded  are  adversary  parties,*  and  the 
matter  determined  must  be  in  issue  betw^  them.^* 

3.  See  snpiB,  par.  327  «t  se^.  (N.S.)  47;  Landigan  v.  Hayer,  32  Ore. 

4.  LoveH  v.  Gragin,  136  U.  S.  130,  245,  51  Pac.  649,  67  A.  S.  E.  521;  Wil- 
10  S.  Gt.  1024,  34  U.  8.  (L.  «d.)  372.     liama  r.  Wilson,  42  On.  299,  70  Pae. 

6.  Noyee  t.  Hall,  97  U.  S.  34,  21  U.  1031,  96  A.  S.  B.  745;  Zeisler  v. 

S.  (L.  ed.)  909;  BoutweU  t.  Steiner,  Maner,  63  S.  C.  115,  30  S.  £.  829,  69 

84  Ala.  307,  4  So.  1B4,  5  A.  S.  R.  376;  A.  S.  R.  842;  Paris  First  Baptist 

MoGongh  T.  Sweetser,  97  Ala.  361,  12  Church  v.  Port,  93  Tex.  215,  64  S.  W. 

6«.  162,  le  LJt.A  470;  San  Fraueiaeo  892,  40  L.R.A.  fOl.    And  set  intra, 

V.  Lawton,  18  Gal.  466,  79  Am.  Deo.  par.  466  et  seq. 

187  and  note;  Berlack  v.  Halk,  22  Fla.  6.  Landon  v.  ToToshend,  112  N.  T. 

236,  1  A  S.  R.  185:  Dundee  Naval  93, 19  K.  £.  424,  8  A.  S.  B.  712. 

Stem  Co.  v.  HeDowell,  65  Fla.  15,  61  7.  Cram  t.  CotreU,  48  Neb.  646,  67 

So.  108,  Ann.  Cas.  lfil6A  387  and  N.  W.  462,  68  A.  S.  R.  714. 

note;  Jonea  ^.  Yert,  121  Ind.  140,  22  8.  Bates  v.  Baddiok,  2  la.  423,  S& 

K.  E.  882,  16  A.  S.  B.  379;  Batee  v.  Am.  Dee.  774. 

Ruddick.  2  la.  423,  65  Am.  Dee.  774  ;  9.  Gouwens  v.  Oonwena,  222  XH  223, 
Love  V.  Frania,  63  Mich.  181,  29  N.  W.  78  N.  E.  597,  113  A  S.  R  395. 
843,  6  A.  S.  R.  290;  Jackson  T.  Dieken-  10.  Gouwens  v.  Gouwens,  222  HI. 
son,  15  Johns.  (N.  T.)  309,  8  Am.  Dec.  223,  78  N.  E.  697,  113  A  S.  R.  395; 
236;  Landon  v.  Townshend,  112  N.  t,  Hooney  v.  Maas,  22  la.  380,  92  Am. 
93, 19  N.  £.  424,  8  A  S.  R.  712;  Jones  Dec.  395  and  note.  Compare  Jones  v. 
V.  Williams,  155  N.  C.  179,  71  S.  E.  Vert,  121  Hd.  140,  22  N.  E.  882,  1* 
222,  36  L.R.A.(N.S.)  426  and  note:  A.  S.  B.  379,  wherein  it  was  said  that 
Stewart  v.  Wheeling,  etc.,  R.  Co.,  53  the  decree  is  ooneluaive  whether  the  ad- 
Ohio  St.  161,  41  N.  E.  247,  29  L.R.A.  verse  interests,  or  titles,  of  the  defeoA- 
438;  Horr  v.  Herrin^n,  22  Okla.  590,  ants  are  speeially  set  ^»  or  bdL 
98  Pac.  443, 132  A.  S.  R.  648, 20  L.B  Jl. 
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359.  General  Rale  u  to  Adverse  uA  Paremeottt  Titlei  and  Seaior 
Uens^Tbe  usual  aUegation  by  which  perwHis  other  tiuu  the  mort- 
gagor are  brought  in  ea  partiee  to  forecloeure  prooee^n^  is  that 
they  "have  or  claim  to  have  some  interest  in,  or  lien  on  said  pruniseB, 
<Mr  part  thereof,  which  interest  or  lien,  if  any  such  exists,  has  accrued 
subsequently,  and  is  subject  to  plainliff's  lien  thereon"  under  the 
mortgage  set  forth.  Just  what  is  put  in  issue  by  such  an  allegation, 
and,  consequently,  what  is  &e  effect  of  a  judgment  by  default  against 
the  h(Jder  of  an  advrase  or  paramount  title,  are  questions  upon  which 
the  courts  do  not  entirely  agree.'^^  As  has  been  seen  titles  advsne 
to  that  of  the  mortgagor,  or  superior  to  that  coyered  by  the  mortgage, 
are  not,  as  a  rule,  proper  subjects  for  determination  in  a  suit  for  its 
foreclosure^^'  Accordingly,  1he  general  rule  is  that  if  one  claiming 
a  paramount  title,  or  one  holding  a  conveyance  at  prior  date  to  that 
of  a  mortgage,  is  made  a  party  defendant  under  a  general  allegation 
that  he  has  some  interest  in  the  premises  subsequent  and  subordinate 
to  that  created  the  mortgage,  and  judgment  is'  taken  against  him 
by  default  or  on  an  answer  denying  the  averment,  and  is  followed 
by  a  sale  thereunder  of  the  premises,  his  title  is  not  affected  by  the 
judgment  and  sale."  Thus,  the  superior  right  of  a  senior  mortgagee 
is  not  placed  in  issue  in  a  suit  to  foreclose  a  junior  mortgage  by 
making  him  a  party  to  the  bill  therein  and  alleging  that  he  daims 
title  to  the  premises  by  deed  or  otherwise;'^  By  a  similes  interpreta- 
tion of  pleadings  a  bill  which  simply  brings  in  adverse  claimants 
under  the  usual  allegations  in  foteclosure  bills  against  subsequent 
porehasess  and  incumbrancers  is  not  propeiiy  framed  -  to  raise  the 
issue  of  adverse  tiUe,  or  to  support  a  decree  as  to  the  title  of  such 
advwse  claimants.  In  such  a  case  a  disclaimer  of  being  a  subse- 
quent purchaeeor  or  incumbrancer  is  ail  that  is  neoeesuy  to  protect 
4he  rights  o£  the  claimant,  and  he  need  not  anticipsto  that  the  decree 
will  go  farther  in  aflfecting  his  rights  than  is  warranted  by  the  issue 
between  him  and  the  compIaiaaBf  It-  u  further  heLd  that  an 
aUegation  of  the  cordinory  form  quoted  above  implies  that  tbe  interest 
of  tibe  defendant  is  not  adverse,  but  that  it,  and  the  interest  of  the 
plaintiff;  are  derived  from  a  common  source,'*  and  that  the  setting 
Up  of  a  paramount  title  by  answer  is  equivalent  tq  a  diselaimee  of 

11.  Note:  68  A.  S.  R.  300.  Note:  68  A.  &  B.  161 M  nq. 

IS.  See  supra,  per.  381, 332, 3«.  lA  finadU  v.  Still,  63  Vt  4M,  22 

U.  Beronio  V.  Ventura  Gonnty  Lmn-  Atl.  619,  2&  A  S.  B..  77T:  Strobe 

ber  Co.,  129  GaL  232,  61  Psc  068,  79  v.  Downer,  IS  Wis.  10,  86  Am.  Dee. 

A.  &  B.  118  and  note;  I«wifl  t.  Smith,  709.  • 

«  K.  T.  502, 61  Am.  Ds&  706  and  note;  U.  Nate :  68  A.  S.  B.  381. 

Strobe  v.  Downer,  13  Wis.  10,  80  Am.  16.  Prii^  v.  Dunn,  B7  Wis.  M9, 

Dee.  709.  And  see  Turman  t.  Bell,  64  19  Am.  Rep.  772. 

Ark.  373,  15  S.  W.  886,  28  A  8.  B. 

as. 
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the  kind  of  interest  menticiDed  in  the  complaint^  and  the  action  may 
be  dismiased  as  to  Uiat  defendant.^*  It  is  elementary  that  the  plaintiff 
in  a  suit  to  foreclose  a  mortgage  may  recover  on  a  default  only  on 
tile  cause  stated -in  his  bill.  Therefore,  as  a  parazaount  or  adverse  title 
is  not  put  in  issue  by  the  general  avennent  in  foreclosure  bills  against 
subsequent  purchasers  and  infiombiancers,  it  cannot  be  affected  by 
a  decree  on  default'* 

360.  Exceptions  to  Rnle;  Minority  Doctrine. — In  a  jurisdiction 
wherein  the  general  rule  stated  in  the  preceding  paragr^h  is  recog- 
nized it  has  been  said  that  if  persons  having  prior  interests  are  made 
parties  to  a  foreclosure  proceeding  and  do  not  demur,  answer,  or 
assert  their  prior  rights,  but  allow  judgment  to  be  taken,  and  the  bill 
states  and  the  decree  finds  that  the  title  is  subject  to  the  mortgage,  the 
parties,  after  the  foreclosure  proceedings,  are  estopped  from  setting 
up  oollaterally  any  prior  interest'*  Jn  other  jur^dictions  the  de- 
cisions incline  to  a  view  directly  opposite  to  the  general  doctrine.*^ 
Thus,  it  has  been  held  that  if  it  is  alleged  that  a  party  defendant  has 
or  daims  some  interest  in  the  mortgaged  premises,  which,  if  it  exists,, 
has  accrued  subsequently  and  is  subordinate  to  the  plaintiff's  m(Hrt- 
gage,  a  judgment  by  default  against  that  defendant  is  coDchisive 
that  his  title  is  subsequent  and  subordinate  to  the  mortgage,  and 
precludes  him  from  afterward  asserting  a  title  held  by  him  at  the 
commencement  of  the  former  suit,  and  which  was  anterior  and  para- 
mount to  the  plaintiff's  mortgage.'  In  like  manner  the  ruling  haa 
been  made  tiiat  when  a  senior  mortgagee  is  made  a  party  defendant 
to  an  action  to  foreclose  a  junior  mortgage,  under  a  com^daint  allege 
ing  that  any  lioa  held  by  him  is  junior  and  subordinate  to  the  mort- 
gage in  suit,  if  he  files  a  general  denial,  but  fails  to  plead  his  senior 
mortgage,  a  judgment  therein  adjudicating  that  the  mortgage  sued 
on  is  senior  to  any  lien  held  by  him  ia  a  bar  to  his  right  to  foreclose- 
his  mortgage.^ 

361.  Junior  Lienholder;  Assignee  of  Junior  Mortcmgee.— A  junior 
Uenholder  who  is  made  a  party  to  a  suit  for  the  forecioeure  of  a  prior 
mortgage,  but  defaults,  is  generally  bound  by  the  decree  rendered 
therein  as  to  all  matters  whidi  might  have  been  litigated  in  that 
«iit   The  exceptional  cas^  are  where  the  defendant,  after  default,. 

17.  Note:  68  A.  S.B.  361  A.  6.  R.  270;  O'Baen  v.  Moffltt,  ISa 

18.  Converse  v.  Blmnrieh,  14  IGeh.  Ind.  660,  33  N.  E.  616,  86  A.  S. 
109,  90  Am.  Dec.  230.  666. 

Note:  68  A.  S.  B.  361.  Note:  68  A.  S.  R.  361  et  seq. 

19.  Sielbeck  v.  Grothman,  248  lU.  1.  ProTident  Loan  Trust  Co.  v. 
435,  94  N.  E.  67,  21  Ann.  Cas.  229.  Haiks,  69  Kaa.  230,  62  Pae.  449,  68- 

20.  Provident  Loan  Trust  Co.  v.  A.  S.  R.  349. 

MarkB,  59  Kan.  230,  62  Pac  44B,  68     2.  Engbah  v.  Aldrich,  132  Ind.  &00» 
A.  S.  S.  349.  See  also  EngUsh  v.  Aid-  31  N.  £.  4S6,  32  A.  S.  B.  270. 
xiflh,  132  Lad.  600,  ai  N.  E.  466,  32 
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but  before  sale,  acquires  a  tax  lien,*  And  cases  wlteM  the  complaint 
alleges  that  the  defendant's  claim  is  junior,  but  the  decree  bars  him 
from  all  claim  or  title  to  the  premises.  In  the  lattw  case  it  ia  held 
that  such  a  decre^  is  not  responsive  to  the  complaint,  and  is  coram 
non  jndice.*  FurthennOTo  a  decree  foreclosing  a  mortgage  does  not 
eetop  the  holder  of  a  junior  lien  or  his  assignee  f^om  maintaining 
a  separate  action  to  sell  any  unsold  portion  of  the  mortgaged  land 
and  to  retich  any  surplus  paid  into  court  under  the  decree,  although 
the  junior  lienholder  was  made  a  party  defendant-  to  the  action  of 
foretJosure,  if  he  did  not  appear  therein  or  set  up  his  lien  in  that 
action  *  As  a  general  rule,  a  junior  incumbrancer,  not  being  made 
a  party  to  a  suit  to  foreclose  a  first  mortgage,  is  not  affected  by  a  judg- 
ment and  decree  foreclosing  it,'  and  he  may  redeem  from  the  sale.' 
However,  it  has  been  asserted  that  a  second  incumbrancer  ia  affected, 
and  can  complain,  only  when  there  is  a  surplus  after  paying  the  prior 
mortgage,  his  right  to  the  surplus  not  ari^ng  until  it  has  been  ascer- 
tained by  a  sale  of  the  mortgaged  premises  that  there  is  any.  Hence, 
while  a  junior  mortgagee  is  a  proper  party,  he  is  a  necessary  party 
only  when  there  is  a  surplus  i^ter  paying  prior  liens.  Elsewhere  a 
foreclosure  sale  extinguish^  all  subsequent  mortgages  where  the 
mortgage  foreclosed  contains  a  pact  de  non  alienando;  and  in  another 
jurisdiction  it  has  been  questioned  whether,  in  the  abswce  of  col- 
lusion, junior  incumbrancers  are  not  barred  by  foreclosure  proceed- 
ings to  which  they  were  not  made  parties.*  The  assignee  of  a  junior 
mortgagee,  as  a  rule,  must  be  made  a  party  to  a  foreclosure  proceeding 
based  on  a  prior  mortga^* 

362.  One  In  Possesdon  of  Premises;  Lessee^— Ordinarily,  t^e  tor^ 
closure  of  a  mortgage  affects  the  rights  and  interests  of  only  such 
persons  as  are  made  parties.'*  Furthermore  one  in  po8se8si<m  of 
real  estate,  under  claim  of  right  from  a  mortgagor,  is  a  necessary- 
party  to  a  foreclosure  of  the  mortgaga'*  It  follows  that  a  decree  of 
foreclosure  is  not  effective  as  to  him  unless  made  a  party."  This 
rale  has  been  ^>plied  to  leasehold  rights  acquired  after  the  execution 

3.  And  see  supia,  par.  333.  Williams  t.  IIVUbod,  42  On.  209,  70 

4.  Lineotii  Nat.  Bank  t.  Virgin,  36  Pa«.  1031,  96  A.  S.  R.  746. 

N«b.  735,  55  N.  W.  218,  38  A.  S.  R.  Note:  36  LJLA.(N.S.)  420.  And 

747.  Me  Bupnu  par.  333,  338. 

Note :  68  L.B.A.  328.  7.  See  in&a,  par.  498. 

6.  Oreenebaom  v.  Davis,  131  CaL  0.  Note:  36  IJt.A.(K.8.)  429. 

146,  63  Pac  165,  82  A.  S.  R.  338.  9.  See  aapra,  par.  333. 

6.  Anson  v.  Anson,  20  la.  55,  89  10.  See  aapra,  par.  357, 

Am.  Dee.  614  and  note;  Jones  v.  Wil-  11.  See  supra,  par.  336. 

liams,  155  N,  C.  179,  71  S.  E.  222,  36  12.  Thomley  v.  Andrewe,  40  Wash. 

LuR.A.(N.S.)  426  and  note;  Horr  v.  580,  82  Pae.  899,  HI  A.  8.  R.  983,  1 

Herrington,  22  Okla.  590,  98  Pac.  443,  L.R.A.CN.S.)  1036. 

132  A.  S.  R.  648,  20  L.R.A.(N.S.)  47;  .   Note:  4  L.R.A.  453. 
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of  a  mortgage.**  However,  the  authorities  are  not  unanimous  in 
holding  that  a  lessee  of  mortgaged  premises  should  be  made  a  party 
to  foreclosure  proceedings,  but  it  has  been  held  that  leasehold  rights 
acquired  subsequent  to  a  mortgage  are  extinguished  by  such  pro- 
ceedings though  the  lessee  is  not  a  party  thereto.'*  And  in  ot^er 
decisions  the  position  has  been  taken  broadly  that  leasehold  ri^ta 
acquired  after  the  execution  of  a  mortgage  on  the  premises  leased 
were  extinguished  by  the  foreclosure  of  the  mortgage,  the  question 
of  making  the  lessee  a  party  not  being  considered.'*  There  have 
been  but  few  instances  wherein  &e  courts  have  considered  the  effect 
of  foreclosure  proceedings  on  leasehold  rights  which  were  acquired 
prior  to  the  execution  of  a  mortgage  of  the  premises,  and  no  general 
rule  can  be  deduced  therefrom.  However,  it  has  been  said,  in  con- 
sidering the  rights  of  a  mortgagee  against  a  mortgagor  and  those 
claiming  under  him,  that  if  there  was  a  lease  prior  to  the  mortgage, 
the  mortgagee  had  the  same  rights  against  the  lessee  and  those  claim- 
ing under  him  tibat  thi  mortgagor  had,  and  no  other  than  he  had, 
and  that  "bh  r^edy  must  ^  on  the  lease  as  assignee  of  the  reversion, 
as  long  as  the  lease  was  in  existence  and  the  tenant  acknowledged  his 
title." 

363.  Wife. — ^The  foroclosure  of  a  mortgage  in  which  the  mort- 
gagor's wife  did  not  join,  and  a  sale  thereunder,  does  not  bar  her 
light  of  dower  in  the  mortgaged  premises,  although  she  is  made  a 
party  defendant  in  titie  foreclosure  proceeding  if  her  right  of  dower 
is  not  put  in  issue;''  though  the  contrary  is  true  where  the  wife 
has  joined  in  the  mortgage,  or  her  right  to  dower  has  been  put  in 
issue  by  the  allegations  of  the  petition.'^  Furthermore,  &  wife  who 
has  joined  in  a  mortgage  will  not  be  boncluded  by  a  foreclosure  decree 
unless  she  is  made  a  party  to  the  prooeeding."  But  a  widow  wlio  is 
made  a  party  to  a  suit  in  which  a  mortgage  on  her  deceased  husband's 
land  is  foreclosed  cannot  in  a  subsequent  suit  set  up  any  title  to 
the  land  which  she  acquired  before  the  foreclosure  decree  was  rendered, 

13.  Dundee  Naval  Stor«e  Co.  t.  Me-  Pick.  (Mass.)  147,  25  Am.  Dec.  432; 
Dow^,  65  Fla.  15,  61  So.  108,  Ann.  Farmers',  etc.,  Bank  v.  Ege,  9  Watts 
Caa.  1015A  387  and  note;  Brush  t.  (Pa.)  436,  36  Am.  Dee.  130. 
Fowler,  36  HL  53,  85  Am.  Dec.  382;  Nbte:  Ami.  Caa.  1915A  399. 
(Jartside  v.  OuUey,  58  m.  210,  11  Am.  16.  Note:  Ann.  Caa.  1915A  401. 
Rep.  59;  Thomle;  v.  Andrews,  40  See  also  Landlord  axd  Tkhant,  toL 
Wash.  580,  82  Pac.  899,  Ul  A.  S.  R.  16,  p.  599. 

983,  1  L.R.A.(N.S.)  1036.   As  to  the     17.  Moomey  v.  Maaa,  22  la.  380,  92 

rule  that  the  foreclosure  of  a  mortgage  Am.  Dee.  ^5  and  note;  Ijewis  v. 

cuts  off  the  rights  of  a  lessee  under  a  Smithy  9  K.  T.  602,  61  Am.  Dec.  706. 
lease  executed  after  the  mortgage  see     18.  Moomey  v.  Maaa,  22  la.  380,  92 

hAHDWKD  AND  Tekant,  vol.  16,  p.  600.  Am.  Dec.  395  and  aotai    See  alae  • 

14.  Note:  Ann.  Cas.  1915A  398.  Doweb,  vol.  9,  p.  590. 

15.  Magill  v.  Hinsdale,  6  Conn.  464a,     19.  McGough  v.  Sweetaer,  97 
16  Am.  Dee.  70;  Smith  v.  Sbepard,  16  361,  22  So.  162, 19  L.R.A.  470. 
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although  she  did  not  appear  or  answer  in  the  foredosare  suit**  like- 
wise, if  a  mortgagor's  wife  ia  made  a  party  to  a  proceeding  to  fore- 
close his  mortgage,  and  subeequendy  acquires  such  interest  as  her 
husband  had  in  the  land,  she  is  bound  by  the  foreclosure  decree.* 
The  inchoate  dower  right  of  the  wife  of  a  defendant  in  a  suit  to  fore- 
close a  mortgage  given  by  his  grantor,  where  ndther  she  nor  tiie 
grantor  is  served  or  appears  as  defendant,  the  grantor  being  simply 
named  in  the  stunraons,  is  not  cut  off  by  the  judgment  of  foreclosure 
under  a  statute  barring  parties  who  (daim  under  unrecorded  deeds  from 
a  defendant  in  foreclosure,  although  the  conveyance  was  not  recorded^ 
or  known  to  the  plaintiff.  Her  right  is  not  derived  from  her  husband, 
but  from  the  grantov.'  A  judgment  of  foreclosure  against  a  surviving 
wife  sued  solely  as  executrix  ctf  her  deceased  husband  does  not  affect 
her  individual  rights  in  the  mortgaged  premises  as  a  homestead,  not* 
withstanding  she  sets  up  in  her  answer  the  fact  «f  her  declaration  of 
homestead  on  the  property.*  And  a  wife  is  not  estopped  by  her 
mere  silence  from  afterwards  asserting  her  rights,  where  land  in  fact 
belonging  to  her,  but  supposed  to  belong  to  her  husband,  ia  sold  under 
decree  of  foreclosure,  the  wife  not  having  been  served  in  the  suit; 
nor  is  she  to  he  regarded  as  having  ratified  the  proceedings  by  the 
acceptance  of  a  part  of  ^e  purohase  mon^  of  the  sale,  but  in  sueh 
case  must  be  taken  to  have  acted  as  tho  agent  of  and  subject  to  tiie 
control  of  her  husband.* 

364.  Heirs;  Remaindermen;  Persoas  Net  ia  Beiag.— An  equity  of 
redemption  descends  to  heiis  of  a  deceased  mortgagor,  and  is  not 
barred  by  a  sale  of  the  land,  under  a  decree  of  forecloeure,  in  an  action 
in  which  the  administrator  of  the  deceased  mortgagor  is  the  defend- 
ant, and  the  heirs  are  not  joined.*  So  where  land  has  been  conveyed 
without  consideration,  though  by  conveyance  purporting  to  be  for  a 
valuable  consideration,  under  a  power  of  attorn^  to  sell  and  convey, 
and  the  grantee  gives  a  mort^s^e  on  it,  persons  who  have  succeeded 
to  the  rights  of  the  original  owner  on  his  deatii  are  entitled  to  redeem 
from  the  mortgage,  and,  after  the  mortgagee  has  notice  of  their 
rights,  they  will  not  be  cut  off  by  a  foreclosure  unless  made  parties 
thereto.*  If  remaindermen  are  made  parties  defendant  in  an  action 
to  foreclose  a  mortgage  executed  by  the  tenant  for  life  under  an 
alle^tion  that  they  claim  some  interest  in  the  property  which  ia 

20.  Ballew  v.  RoUer,  124  Ind.  667,  A.  S.  B.  173. 
24  N.  E.  976,  9  UBA.  4S1.  4.  Fahie  t.  Pnesey,  2  Ot«.  23,  '80 

1.  Gouwens  v.  Ooawms,  222  HI.  238^  Am.  Dec.  401. 


2.  Kursheedt.  v.  Union  Dime  Sav.  110  N.  W.  318, 124  A.  S.  R.  863;  Stufc 
Inst  118  N.  Y.  358,  23  M.  E.  473,  7  t.  Brown,  12  Wis.  672,  78  Am.  Dec. 


3.  Stockton  hlAg^  etc..  Assoc.  t.  6.  Randall  v.  Dnff,  79  Cal.  115,  1» 
Chalmen,  76  Cal.  332,  17  Pae.  228,  7  Pae.  633,  21  Pae.  610, 8  lOt-A.  761 


78  N.  E.  597, 113  A  S.  R.  395. 


6.  McCague  v.  Eller,  77  Neb.  531, 


LJI.A.  229. 
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subject  to  the  mortgage,  their  title  is  not  affected  by  the  judgment 
of  foreclosure  and  a  sale  and  conveyance  pursuant  ther^.^  Hon^ 
ever,  decrees  for  the  foreclosure  and  sale  of  mortgaged  premises  upon 
mortgagee  antedating  the  creation  of  contingent  remainders  always 
conclude  unborn  parties  in  interest.  The  mortgagee  has  a  pfu*amount 
right  to  realize  upon  his  security,  and  the  interests  of  defendants  in 
esse  are  practically  identical  with  those  of  the  persons  in  posse.* 

365.  Hatters  Concluded  Generally;  Effect  of  Foreign  Decree. — Aa 
a  general  rule  a  mortgagor  and  his  privies  are  concluded  by  the  decree 
as  to  all  defenees  which  he  might  have  interposed  but  did  not,*  suoh 
as  payment  or  fraud  in  the  execution  of  the  mortgage.*'  A  finding 
of  fact  in  a  foreclosure  suit  of  a  defendant  thereis,  that  he  has  a  valid 
tax  deed  subsequent  to  the  mortgage,  and  is  the  owner  and  in  the 
possession  of  certain  land  described  therein,  a  finding  which  is  affirmed 
by  the  judgment  of  foreclosure  as  to  the  other  land  described,  i^>ecially 
excepting  his  land  therefrom,  is  conclusive  as  to  his  title  thereto,  as 
to  all  the  parties  and  those  claiming  under  them,  in  a  sabsequent 
action  of  ejectment  for  the  same  land.^  A  decree  of  mortgage  fore- 
•closure,  fair  and  regular  on  its  face,  rendered  by  a  court  of  general 
jurisdiction  in  one  state  upon  summons  by  publication,  is  conclusive 
in  another  state  as  to  the  fact  of  foreclosure,  when  the  trial  court 
decides  that  the  record  showing  foreclosure  is  properly  authenticated 
to  be  received  as  evidence.'* 

366.  Claiaia  Not  Asserted;  Splitting  Causes  of  Actioiu—The  gen- 
eral rule  that  all  parties  and  privies  to  a  suit  foreclosing  a  mortgage 
lien  aro  concluded  by  the  decree'*  is  applicable  to  a  plaintiff  who 
forecloses  a  mortgage  and  at  the  same  time  retains  a  junior  lien, 
thereafter  attempting  to  assert  the  later  lien  in  a  subsequent  proceed- 
ing. The  subsequent  assertion  of  the  later  lien  in  such  a  case,  if 
allowed,  would  lead  to  undue  multiplicity  of  actions  and  is,  therefore, 
prohibited  by  familiar  equitable  doctrines.'*  So,  if  a  mortgage  is 
foreclosed  and  the  plaintiff  does  not  ask  to  recover  certain  taxes  paid 
on  the  property,  under  the  provisions  of  the  mortgi^,  the  mortgagee 

7.  Pryor  v.  Winter,  147  Cal.  554,  82  B.  707,  4  A  S.  B.  709. 

Fae.  202,  100  A.  S.  R.  162.  12.  Redden  v.  Ufitzger,  46  Kao.  28fi^ 

8.  Rutledee  v.  Fishbunie,  66  S.  C.  26  Pac.  689,  26  A.  S.  R.  97. 

155,  44  8.  E.  564,  97  A.  S.  B.  757  and  13.  Clark  v.  Eitinge,  38  Wash.  376, 

Dote.  80  Pac.  556,  107  A.  S.  R.  858. 

Note:  8  L.R.A.(N.S.)  70  et  aeq.  14.  See  snpra,  par.  357. 

9.  Stout  V.  Lye,  103  U.  S.  66,  26  U.  IB.  Diion  v.  Elkenberry,  161  Ind. 
S.  (L.  ed.)  428.  311,  67  N.  E.  915,  68  L.RA.  323  and 

10.  Rigs  T.  Cook,  4  Oilman  (111.)  note;  Wells  v.  Ordway,  108  la.  86,  78 
336,  46  Am.  Dec.  462;  Dovle  v.  Reilly,  N.  W.  806,  75  A  S.  R.  209;  Ames  t. 
18  la.  108,  85  Am.  Dee.  582;  Blytbe  v,  Storer,  98  Wis.  372,  74  N.  W.  101,  67 
Richards,  10  S«Eg.  &  B.  (Pa.)  261,  13  A  S.  R.  813. 

Am.  Dec  672.  Note :  68  L.B.A.  323  et  leq. 

11.  Buff  T.  Doty,  26  a  G.  173^  1  S. 
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■cannot  assign,  the  claim  for  taxes  and  thus  ve^  in  the  aaBi^ee  a  right 
to  xecover  them.^*  The  same  general  rule  is  applied  where  the  defend- 
ant in  a  foreclosure  suit  asserts  a  lien,  but  makes  no  claim  for  any 
other  junior  lien  h^d  by  him ;  and  where  a  defendant  having  two 
liens  defaults  and  then  attempts  to  asani  one  of  the  Uons.^' 

Opening  of  Decree;  Appeal  and  Review;  Collateral  Attack 

367.  In  General. — A  decree  of  foreclosure  and  sale  of  mortgaged 
premises  is  generally  final,'*  but  a  different  rule  obtains  so  long  as 
the  amount  due  on  the  debt  must  be  determined,  and  the  property  to 
be  sold  ascertained  and  defined :  or  where  the  decree  nmther  deter- 
mines the  amount  due  nor  orders  a  sole  of  the  mortgaged  premises.** 
And  a  decree  of  foreclosure  and  appointment  of  commissioners  to 
make  the  sale  and  report  may  of  course  be  interlocutory,^  As  a 
general  proposition  an  appeal  may  be  taken  from  a  decree  of  fore- 
«losiu'e  and  sale  when  tlie  rights  of  the  parties  have  all  been  settled, 
and  nothing  remains  to  be  done  by  the  court  but  to  make  the  sale 
and  pay  out  the  proceeds  *  But  only  legal  errors,  duly  presented, 
will,  as  a  rule,  be  reviewed  on  appeal.*  And  an  appeal  by  the  mort- 
gagor alone,  from  a  decree  of  foreclosure  against  Mm  and  his  subse- 
quent grantee  and  other  defendants,  leaving  the  case  pending  in 
tiie  court  below  against  the  other  defendants,  will  be  dismissed.* 
Undoubtedly  equity  possesses  the  ppvex  of  opening  a  decree  of  fore- 
closure.^ Anything  inequitable  in  the  decree  or  its  results  may  have 
an  important  bearing  on  the  exercise  of  that  power,*  though  aid  will 
be  refused  where  it  appears  that  the  predicament  of  the  party  seeking 
the  opening  resulted  from  his  own  negligence  or  default.'  The  gen- 
eral rule  is  that  a  decree  regularly  enrolled  cannot  be  altered,  except 

le.  Day  ▼.  BTonton,  102  la.  482,  71  (I.,  ed.)  407:  North  Caxolina  B.  Co. 
K.  W.  638, 63  A.  S.  R.  400.  t.  Swasey,  23  Wafl.  405,  23  U.  S.  (U 

17.  Note :  68  L.R.A.  324  et  seq.         ed.)  136. 

18.  Whiting  v.  Bank  of  United  3.  Barney  t.  UoCarty,  15  la.  610,  83 
States,  13  Pet  6, 10  U.  S.  (L.  ed.)  33;  Am.  Deo. 

Bronaon  t.  La  Giosse,  eto^  B.  Co,  2  4.  Nash  Haislunan,  140  U.  S.  263, 
B\aek  624^  17  U.  S.  (L.  ed.)  359.  13  S.  Ct  846, 37  U.  S.  (L.  ed.)  727. 

Note:  60  Am.  Dee.  436.  6.  Bridgieport  Sav.  Bank  v.  £1- 

19.  North  Carolina  B.  Co.  v.  Swaae^,  dredge,  28  Conn.  666,  73  Am.  Dee.  688 
23  WalL  405,  23  U.  S.  (L.  ed.)  136.  and  note.  See  infra/par.  316  et  «eq. 
As  to  the  recfaiiement  of  finality  gen-     6.  Doyle  v.         tMoAt  ^ 
erally,  nee  Appsal  jjtd  Bbbor^  vol.  2,  Ean,  200,  102  Faa  486,  133  A.  8.  B. 
p.  39  et  seq.  199. 

20.  Grant  t.  Phoenix  Mut  L.  Ins.     Note:  73  Am.  Dee.  693. 

Co.  106  XT.  S.  429, 1  S.  Ct.  414,  27  U.  .7.  Adler  v.  Van  Kiric  Xand,  etc.,  Co., 
a  (U  ed.)  237:  114  AJa.  551,  21  So.  490,  62  A.  S.  B. 

1.  Note:  60  Am.  Dec.  435.  1^3;  Bridgeport  Sav.  Bank  t.  El- 

2.  Ray  t.  Law,  3  Cranch  179, 2  V.  S.  dredge,  28  Conn.  666,  73  Am.  Deo.  688^, 
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by  a  bill  of  revieW  *  But  &  decree  by  default  may  without  doubt 
be  opened  to  let  in  a  defense  on  the  merits  of  which  a  party  has  been 
deprived  by  the  negligence  of  his  coun^l.'  A  judgment  of  foreclosure 
should  not  be  set  aside  for  the  purpose  of  allowing  a  person  whose 
rights  were  not  affected  by  it  to  come  in  and  be. made  a  party  to  the 
action  and  set  up  a  defense-^**  But  if  a  decree  is  obtained  by  fraud, 
equity  will  relieve  against  it^^ 

368.  Collateral  Attack. — The  general  rule  that  a  judgment  or 
decree  is  not  subject  to  collateral  attack  if  the  court  had  jurisdiction 
of  the  parties  and  of  the  subject  matter  is  applicable  to  decrees  of 
foreclosure.*'  And  where,  in  the  case  of  a  nonresident  defendant, 
the  court  acquires  jurisdiction  over  him  through  service  by  publica- 
tion, its  decree  of  foreclosure  and  the  sale  thereunder  are  not  subject 
to  collateral  attack  for  any  errors  committed  by  the  court  in  the  course 
of  the  proceedings.**  Likewise,  the  decree  cannot  be  collaterally 
attacked,  for  the  purpose  of  destroying  the  jurisdictipn  of  the  court, 
by  proof  of  want  of  service  of  process.**  And  the  failure  to  join  an 
assignee  of  an  interest  in  the  mortgage  as  plaintiff  on  foreclosure  does 
not  subject  the  decree  to  collateral  attack  by  the  mortgagor,  or  a 
purchaser  at  a  sale  ou  execution  against  him.*'  A  collateral  attack 
has  been  allowed  upon  a  judgment  in  foreclosure  in  a  very  Itm  cases.^' 

Appointment  of  Recewer 

369.  Introdnctory. — Originally,  the  practice  of  appointing  a  re- 
ceiver to  impound  the  rents  and  profits  of  mortgf^ed  property  seenw 
to  have  grown  out  of  the  lack  of  a  remedy  at  law  on  ^e  part  of 
persons  having  only  equitable  or  second  mortgagee,  who,  in  conse- 
quence, since  they  did  not  have  the  legal  title,  were  not  in  a  position 

8.  Note:  34  Am.  Dec.  362.  And  Bee  15  A.  S.  R.  280;  Satterman  v.  Al- 
Bupra,  par.  365.  bright,  122  N.  Y.  484,  25  N.  E.  858, 19 

9.  Millspaugh  v.  McSride,  7  Paige  A.  S.  R.  510, 11  L.R.A.  800. 
(N.  Y.)  509,  34  Am.  Dec.  360  and  note.  Note:  36  L.R^.(N.S.)  985. 

10.  Note:  54  L.RA.  763.  And  see  JuDiouL  Sales,  vol.  16,  p. 

11.  Loekwood  T.  Mitchell,  19  Ohio  29. 

448,  53  Am.  Dec.  438.   See  James  v.  14.  Taylor  v.  Coots,  32  Neb.  30,  48- 

Fisk,  9  Smedes  ft  U.  (Miss.)  144,  47  N.  W.  964,  29  A.  S.  R.  426. 

Am.  Dec.  111.  15.  Bridgeport  Sav.  Bank  t.  EI- 

12.  See  jDDOiamrs,  voL  15,  p.  841  dredge,  28  Conn.  556,  73  Am.  Dec  688. 
et  aeq.  16.  Batterman  v.  Albright,  122  N.  Y_ 

13.  Graham  v.  Boston,  etc.,  H.  Co.,  484,  25  N.  E.  856,  19  A.  S.  R.  510, 11 
118  U.  S.  161,  6  S,  Ct.  1009,  30  U.  S.  LJI.A.  800. 

(L.  ed.)  196;  Bechtel  v.  Wier,  152  Cal.  17.  Pacific  R.  Co.  v.  Missouri  Pac 

443,  93  Pac  76,  16  L.R.A.(N.S.)  549;  R.  Co.,  Ill  U.  S.  505,  4  S.  Ct.  583,  28 

Thompson  V.  llompson,  129  Ga.  440,  U.  S.  (L.  ed.)  498;  Kager  v.  Vicker\> 

59  S.  B.  236,  26  LJl.A.(N.S.)  536;.  61  Kan.  342,  59  Pac.  628,  78  A.  S.  R. 

Norris  v.  He,  162  HI.  190,  38  N.  E.  318, 49  L.RA..  163, 

762,  43  A.  S.  R.  233;  Farmers*  Bank  Note:  36  L.RA..(N.S.)  985, 

T.  Quick,  71  Mi«b.  534,  39  N.  W.  762, 
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to  ncover  the  posMesion  of  the  mortgaged  ^misa  In  an  action  at 
law.  But,  as  equity  would  give  effect  to  a  mortgage  only  so  far  aa 
to  afford  protection  to  the  mortgagee,  he  could  not  enforce  hia  right 
to  the  leaia  and  profits  in  equity,  unless  he  oould  show  that  the  prop- 
erty itself  was  inadequate  security.  Out  of  this  enforcement,  on 
eqoHahle  grounds/of  a  right  incident  to  the  mortgage  itself  and  out 
•f  the  hybrid  theory  prevalent  in  some  jurisdictions  that  the  mort- 
gagee is  to  be  regarded  as  owner  so  for  as  is  necessary  to  keep  him 
secure  seems  to  have  sprung  the  doctrine  of  so-called  equitable  lien 
on  the  rents  and  profits  of  mortgaged  property,  which  courts  of 
equity  enforoe  by  impounding  item  {<x  the  benefit  of  the  owner  of 
the  mortgage  when  it  appears  that  iht  property  itself  is  inadequate 
to  pay  the  debt  and  tbe  mortgagor  is  insolvent**  It  it  sometimes 
provided  by  statute  that  a  receiver  may  be  appointed  to  t^  charge 
of  the  mortgaged  property  where  the  security  is  inadequate.*'  But 
irrespective  of  etatute,  it  seems  tiiat  the  prevailing  rule  is  tiiat  in- 
mdeqawy  of  security  and  insolvency  of  the  mortgagor  are  not  in 
themselves  regarded  as  sufficient  grounds  to  justify  the  appointment 
of  a  reoeiver  in  forecloaure  proceedings.  There  must  be  shown  some 
additional,  distinct,  equitable  ground,  such  as  danger  of  loss,  waste, 
destruction,  or  serious  impairment  of  the  property,  to  wemtnt  the 
appoiutment.**  It  is  diiBcult  to  formulate  any  rule  which,  briefly 
stated,  will  coi^trol  in  all  casee.  But  if  it  appears  that  AeEe  ia  some 
danger  to  (h«  property,  that  its  protection,  its  preservation,  or  the 
interests  of  the  various  owners  require  possession  by  the  court,  then 
a  reoeiver  will  be  appointed.  It  does  not  go  as  a  matter  of  course, 
and  yet  it  is  ^t  a  matter  that  a  court  can  refuse  simply  because  it 
is  an  annoyance.  Aec(»dingly  if,  looking  at  the  situation  -of  the 
litigating  parties,  and  of  the  property  involved,  and  the  proq>ecte  of 
the  future,  it  should  appear  that  the  parties  would  be  benefited  by  the 
af^intment  of  a  receiver,  no  court  could  properly  refuee  such 
appointment^^  although  it  it  said  to  be  a  matter  natiag  in  its 

M.  Note:  7  I..B.A.(N.S.)  1001.  Ab  Monorieff  t.  Hon,  S8  Colo.  221,  87 
to  the  appointment  of  receivera  gener-  Pao.  1082,  7  L.R.A.<N.S.)  1001  and 
ally,  see  RECEtvBBS.  note;  Cortleyen  t.  Hathaway,  11  N.  J. 

19.  Notes:  72  A.  S.  R.  74;  7  L.R.A.  Eq.  39,  64  Am.  Dee.  478  and  note; 


SO.  Grant  V.  Phce&ix  Mut.  L.  Ins.  E.  880,  17  A.  S.  R.  846;  Hardin  v. 

Co.,  121  n.  S.  105,  7  S.  Ct.  841,  30  Haidia,  34  S.  G.  77,  12  fl.  E.  936,  27 

U.  S.  (L.  ed.)  905;  Shepherd  v.  Pep-  A.  S.  R,  786  and  note, 

per,  133  IT.  8.  «26/10  S.  Ct.  488,  33  Notes:  27  A.  S.  R.  796  et  aeq.;  72 

V.  S.  (L.  ed.)  706;  MeMantile  Trust  A.  S.  B.  75;  7  L.RA.(N.S.)  1002  tft 

Go.  V.  MiSBonri,  eto.,  R.  Co.,  36  FkL  Mq. 

221,  1  UR.A.  307  and  aoto;  tJnion  1.  Hereaatile  Trast  Co.  v.  Minouii, 

lliit  L.  Ins.  C».  4.  Xh^  UiDa  PbwCer  ate.,  B.  Cik,  96  M.  121, 1  IlBjL  897 

Co.,  37  Fed.  R^  286,  3  L.RA.  90;  and  note. 
B.G.L.Yol.XIX.~36.  601 


Seigniotu  t.  Pate,  32  S.  C.  134,  10  6. 
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discretion.*  Where  a  mortgage  includes  rents  and  profits,  the  morU 
gagee,  on  forecloBure,  may,  on  a  proper  showing  of  the  insufficiency 
of  the  premises  to  pay  the  debt  and  expenses,  have  a  receiver  f^>pointed 
to  take  poBsession,  collect  the  rente  accruing  duiiz^[  the  pendency  of 
euit,  and  apply  them  to  the  debt  * 

370.  Stipulation  in  Uortgage  for  Receiver. — A  -stipulation  in  a 
mortga^  that,  in  case  foreclosure  proceedings  are  instituted^  a  receiver 
may  be  appointed  to  take  the  rents,  profits,  and  crops,  and  apply 
them  on  the  debt,  has  been  held  not  to  enlarge,  in  any  degree,  the 
mortgagee's  lights  as  to  the  appointment  of  a  receiver,  for  the  court 
will  appoint  a  receiver,  in  a  proper  case,  without  any  stipulation; 
and,  in  any  other  case,  it  will  not  appoint  one,  whatever  the  parties 
may  have  agreed.*  Furthermore  a  stipulatiojx  of  that  character  cer- 
tainly.otfmot  affect  the  rights  of  others,  or  authorize  a  court  of  equity 
to  appoint  a  receiver  in  a  oaas  where  the  court  has  no  auch  authority 
given  by  law.'  And  according  to  some  authorities,  a  statute  forbid- 
ding  ejectment  by  a  mortgagee  before  foreclosure  absolute  renders  a 
stipulation  in  a  mortgage  for  the  appointment  of  a  receiver  for  the 
benefit  of  the  mortgagee  invalid.*  So,  it  has  been  held  that  a  statute 
providing  that  a  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance  ^  evidence  of  a  public  policy  which  is  oontravened  by  a 
provision  in  the  mort^ige  for  the  appointment  of  a  receiver  for  rente 
and  profite  pending  foreclosure.^  However,  the  right,  of  a  mortgagee 
to.  have  a  receiver  appointed,  where  there  is  a  stipulation  in  the  mort- 
gage that  he  shall  have  a  lien  on  the  rents  and  profite  as  well  as 
on  the  land,  has  been  no&g^ized,  although  it  was  provided  by  law 
that  a  mortgage  of  real  estate  is  not  a  conveyance  of  any  estate  what- 
ever,* or  that  the  mortgagor  shall  retain  the  legal  title  and  right  of 
possession.* 

371.  Ulnstrations  ef  Occasions  When  ReceiTership  Is  Improper.— 
It  has  been  held  that  the  appoiatment  of  a  receiver  is  not  authorized 
where  the  propiBrty  on  fox«olosure  and  'sale  is  sufficient  to  pay  the 

%  FosdWk  v.  Schall,  99  U.  8.  235,  4.  Notas:  37A.8.B.796;7aA.S. 
22  n.  8.  (L.  ed.)  339;  Uen»ntUfl  B.  76. 

Trust  Co.  V.  HisBonri,  ete.,  Co.,  36  Fed.     6.  Baker  v.  Yazn^,  129  GoL  564,  62 


221, 1  LJI.A.  897  and  note;  Qayaot  v.  Pae.  100,  79  A.  8.  B.  140;  Sehaeppi 

Blewett,  82  Wis;  313, 62  N.  W.  313, 33  Bartholomae,  217  111.  105,  76  N.  E. 

A.  8.  B.  47.  447,  1  L.RA.(N.S.)  1079. 

Noi«:64Am.Dfle.402;27A.B.B.  Notes:  72  A.  8.  R.  76;  7  L.BA. 

794.  (N.S.)  1009. 

S.  Cowdery  r.  London,  etc.  Bask,  6.  Note:  7  LJtA.(N.S,)  1009. 

139  GaL  298, 73  Pac  196,  96  A  8.  B.  7.  Note:  7  IJi.A.(N.S.)  1010. 

115;  Moncrieff  v.  Hare,  38  Colo.  221,  8.  Hardin  v.  Hardin,  34  8.  C.  77,  U 

87  Pae.  1082,  7  UR.A(N.S.)  1001.  8.  £.  936,  27  A  S.  R.  786.  . 

Compara  Ony  «.  Id%  6  GaL  M,  65  An.  9.  Note:  7  iaUL(N.S.)  1010. 
Dee.  490. 
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^bt;  ^  where  it  would  not  improve  mottera,  and  poasibly  mal»  them 
worse,  fts  by  destroying  a  busSneaB  of  a  peculiar  character;  where  prior 
mortgagees  would  be  prejudiced ;  or  where  the  assignee  of  the  mort- 
gagor is  defending  the  property  from  a  sale  under  a  pretended  chattel 
mortgage."  A  like  rule  has  been  adopted  where/pending  foreclosure, 
a  solvent  stranger  i^  in  possession,  claiming  adversely  by  virtue  of  his 
purchase  at  an  execution  sale  of  ibe  mortgaged  premises ;  where  t^ere 
is  an  action  pending  to  set  aside  a  deed  absolute  in  form  on  the  ground 
that  it  was  intended  as  a  mortgage ; '»  where  the  mortgagor  has  made 
a  general  assignment  for  the  ben^t  of  all  of  his  cre&toia,  and  is 
neither  doing  injury  to  the  prc^rty  nor  threatening  any,'*  or  where 
a  mere  default  in  the  payment  of  interest  is  the  only  claim.**  Fur&er- 
more  because  the  m<»rtgagee  wishes  to  divert  the  rents  and  pn^ts  to  his 
use,  if  there  is  no  mismanagement,  is  not  cause  for  a  receiver,  where 
the  mortgagee  has  the  same  security  as  when  he  took  the  mortgage.** 
And  if  a  mortgagee  has  secured  possession  of  th&  mortgaged  prem- 
ises without  fraud,  and  there  is  any  indebtedness  due  under  the  terms 
of  the  mortgage,  the  mortgagee  cannot  be  deprived  of  possession  by 
the  appointment  of  a  receiver.*'  There  is  some  quMtion  as  to  whether, 
in  any  case,  a  receiver  should  be  appointed  to  take  possession  and 
charge  of  a  mortgagor's  homestead,  pending  proceedings  to  foreclose.** 
372.  Illustrations  of  Occasions  When  Receivership  Is  Proper. — A 
receiver  will  be  appointed  in  a  case  where  the  buildings  on  the  mort- 
gaged premises  have  been  burned  down,  and  the  property  generally 
permitted  to  go  to  waste  through  the  fault  of  the  person  in  possession, 
or  where  fraud  or  bad  faith  Ib  shown  by  misappropriation  of  rents 
and  profits.*'  A  like  course  will  be  adopted  where,  in  addition  to 
the  inadequacy  of  the  security  and  the  insolvency  of  the  mortgagor, 
the  security  is  in  peril  from  the  maturity  of  taxes,  the  lapse  of  insur- 
ance, failure  to  ke^  down  interest,  or  similar  cause,^**  particularly 
whwe  the  mortgagor  does  not  occupy  the  property  or  allows  it  to 
fall  into  disuse  or  where  the  owner  of  the  equity  of  redemption,  being 
in  possession,  endeavors  to  or  obtains  tax  deeds  upon  the  mortgaged 
property  to  defeat  the  mortgage.  A  receiver  may  be  appointed,  though 

ID.  Notes :  64  Am.  Dee.  493  }  72  A.     16.  Note :  64  Am.  Dee.  493. 
S.  R.  78.  17.  Note:  72  A.  8.  R.  79. 

11.  Note:  72  A.  B.R.  78.  18.  Chadron  Loan,  etc.,  An'li  T. 

IS.  Hntebinson  t.  ICichigan  City  Smith,  58  Neb.  469,  78  K.  W.  938,  76 

Fint  Nai.  Bank,  133  Ind.  271,  30  N.  A.  8.  R.  108. 
B.  952, -38  A.  S.  R.  537.  Note:  72  A.     B.  79. 

15.  Note:  72  A.  8.  S.  79.  19.  Cortleyen  t.  HathaWay,  U  N.  J. 
14.  Seignions  v.  Pate,  32  S.  C.  134,  Eq.  39,  64  Afii.  Deo.  478. 

10  S.  E.  880, 17  A.  B.  R.  846.  20.  Notes:  64  Am.  Deo.  494;  72  A. 

16.  ICoreantile  Tnut  Co.  v.  Missomi,  S.  B.  77. 
ete.,  B.  Co.,  36  Fed.  221, 1  L.B.A.  397. 
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the  mort^ageee  have  taken  possesion  of  part  of  the 'property;  or  to 
take  charge  of  mortgaged  premises,  exolueive  of  the  mortgagor's  home- 
stead; or  to  take  charge  of  land  mortgaged  until  the  priority  of  lien» 
thereon  is  established,  when  the  property  has  been  cultivated  in  a  waste- 
ful and  destructive  manner  and  has  been  allowed  to  deteriorate  in 
vaiue.i  An  injunction  may  be  issued  and  a  receiver  appointed  to 
protect,  from  foreclosure,  mortgagee  made  in  aid  of  a.  void  aatugu- 
ment,  at  the  instance  of  unsecured  creditors,  who  are  not  parties  to 
the  mortgage  sou^^t  to  be  foreclosed.* 

373.  Time  for  Appointment;  Effect  on  Tenant;  Expenses. — ^Tho 
appointment  of  a  receiver  must  usually  be  made  while  the  suit  to 
foreclose  or  redeem  is  pending.'  But  in  extreme  cases,  where  neces- 
sary for  the  mortgagee's  protection,  a  receiver  may  be  appointed,  even 
after  decree  and  sale,  on  a  pr<^>er  showing.*  Where  the  propriety 
of  the  {^pointment  of  a  receiver  is  the  principal  question  in  a  ease, 
and  it  is  required,  if  at  all,  by  the  view  which  the  court  shall  ulti- 
mately take  of  the  case,  as  part  of  tiie  means  to  afford  the  relief  con- 
templated by  the  decree,  the  appointment  should  not  be  made  until 
the  hearing."  A  tenant  who  tfdcee  a  lease  of  mortgaged  land  after 
the  filing  of  a  notice  of  lis  pendens  in  a  suit  to  foreclose  the  mort- 
gage takes  the  land  subject  to  whatever  order  or  decree  the  court 
may  make  aflfecting  the  title  or  possession ;  and,  if  the  court  appoints 
a  receiver,  the  ten&nt  must  either  surrender  or  attorn  to  him,  or  pay 
to  him  a  reasonable  rent  for  the  use  of  the  premises  from  the  date 
of  the  appointment,  notwithstanding  he  has  paid  to  the  mortgagor 
a  year's  rent  in  advance*  Likewise,  if,  on  a  mortgage  foreclosure, 
there  is  ample  showing  justifying  the  ^pointment  of  a  receiver  with 
power  to  collect  rents,  ^e  mor^agor  cannot  complain  of  the  inclusion 
in  the  receivership  of  a  part  of  the  premises  on  which  rent  has  been 
paid  in  advance  for  more  than  the  period  of  redemption.'  When  it 
becomes  necessary  for  a  court  to  take  possession  of  mortgaged  prop- 
erty by  placing  it  in  the  hands  of  a  receiver,  all  expenses  incident  to 
its  safekeeping  and  preservation  are  properly  charge^le  against  it; 
and,  if  there  be  no  income,  the  expenses  will  be  paid  out  of  the  pn^ 

1.  Note:  72  A.  8.  R.  78.  endnote. 

8.  Albany,  ete.,  Eton,  etc.,  Co.  v.  Notes:  M  Am.  Dae.  4M;  37  A.  S.  R. 

Soutfaem  AgricuUiiral  Wraka,  76.  Oa.  796  ;  72  A  S.  B.  75. 

1S5,  2  A  B.  B.  26.  And  see  infra,  par.  44& 

S.  Notoi:  64  Am.  Dee.  4M;  27  A.  B.  S.  Union  Mut  L.  Ine.  Go.  t.  Vmoo 

R.796.  Mills  Plaster  Co.,  37  Fed.  286,  3 

4.  Sebaeppi  v.  Butfaolomae,  217  IIL  L.R.A  00. 

105,  76  N.  iB.  447,  1  LiLA(lf.S.)  6.  aaynor  v.  Blewett,  82  VHs.  813, 

1079 :  Mexritt  t.  eib«ni,  129  Ind.  155,  52  N.  W.  813,  S3  A  sTb.  47. 

27  liT.  B.  136,  16  UBA.  277;  UUca  7.  Thorp       Hinaenian,  123  Wm, 

Bank  v.  Finch,  3  Barb.  Ch.  (N.  Y.)  140, 101 N.  W.  417, 107  A  S.  B.  lOOS^ 

293,  49  Am.  Dee.  176;  Aator  v.  Turner,  68  L.BA.  140, 
U  Paige  (N.  Y.)  436, 43  Am.  Dee.  766 
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ceeds  of  the  corpus  before  distribution  to  Ken  or  olSiflr  credUors.* 
It  does  not  follow,  however,  because  mortgi^ed  property  may  be  thus 
protected  and  preserved  before  sde.'tbat,  in  order  to  raise  money  to 
operate  it  for  profit,  a  court  may  place  a  chaige  on  it  in  advanoo  of 
existing  liens.' 

ParHal  and  Snceemve  Fofechmret 

374.  General  Rule. — The  general  rule  is  that  the  foreclosure  and 
sale  of  mortgaged  premises  for  a  part  of  the  mortgage  debt  exhausts 
the  lien  of  the  mortgf^,  and  the  purchaser  at  the  foreclosute  sale, 
and  creditor  holding  liens,  who  redeem  from  him,  take  the  property 
entirely  discharged  from  the  mortgaged*  So,  if  a  mortgage  given 
on  one  tract  of  land  to  secure  a  debt  due  and  payable  as  an  entirety 
is,  under  the  power  contained  in  the  mortgage,  foreclosed  on  default 
in  payment  for  less  than  the  amount  due,  the  lien  of  the  mortgage 
is  thereby  extinguished.  In  a  case  of  that  character  there  can  be  but 
one  foreclosure,  and  that  exhausts  the  niortgage,  which  is  no  longer 
seciu-ity  for  any  part  of  th'e  debt.'*  Furthermore,  a  saie  on  a  second 
instalment  due  on  a  mortgage  will  transfer  title  free  of  the  lien  of 
a  prior  instalment  on  the  same  mortgt^e."  It  has  been  held  that 
if  a  sale  is  made  on  default  in  the  payment  of  one  in!>talnient  of  the 
debt  the  mortgagee  may  retain  enough  of  the  proceeds  to  satisfy  ihe 
others,  though  he  cannot  make  more  than  one  sale  'of  the  property 
unless  specially  authorized  to  do  90.^'  If,  pending  the  foreclosure 
of  a  mortgage  for  a  matured  instalment  of  the  debt  secured,  a  pay- 
ment or  tender  of  the  amount  due  is  made,  this  entitles  the  debtor  to 
a  stay  of  proceedings  until  oth^r  instalments  mature.** 

375.  Limitations  and  Elaboration  of  Rult.— >Where  principal  and 
interest  are  due  on  a  mortgage  and  the  mortgage  is  foreclosed  ior  the 
interest,  but  the  decree  preserves  the  mortgage  lien  as  to  the  principal 

8.  Farmera'  Loan,  etc.,  Co.  t.  Grape  576;  West  Branch  Bank  v.  Chester,  11 
Creek  Coal  Co.,  50  Fed.  481, '  16  Pa.  St.  283,'  51  Am.  Dee.  547, 
L.R.A.  603;  Hewitt  ▼.  Walters, -21  Notes:  58  Am.  Doc.  571;  Ann.  Cas. 
Idaho  1,  lU  Pae.  706,  Ann.  Gas.  iai2C  m. 

1913C  35.  11.  Wells  v.  Ordway,  108  la.  86,  79 

9.  Farmers'   Xoan,    etc.,    Co.    t.  N.  W.  806,  75  A.  S.  R.  209. 

Orape  Creek  CotA  Co.,  5Q  Fed.  481^  16  U.  Parkine  v.  Campbell,  5  Mart  N. 

L.R.A.  603.  S.  (La.)  149, 16  Am.  Dec.  183. 

10.  Curtis  T.  Cutler,  76  Fed.  IG,  40  13.  Note:  Ann.  Cas.  1912C  847. 

V.  8.  App.  233,  22  6.  C.  A.  16,  37  1,1  Howell  v.  Western  R.  Co.,  94  U. 

LJRJi.  737  and  note;  Poweshiek  Com>-  8.  463,  24  U.  S.  (L.  ed.)  254;  Chicago, 

ty  T.  DennisoB,  36  la.  244. 14  Am.  Rep.  etc,  R.  Co.     Posdiek,  106  U.  S.  47, 1 

621;  Harme  v.  Palmer,  73  la.  446,  35  8.  Ct.  10,  27  U.  S.  (L,  ed.)  47;  Sauri- 

N.  W.  615,  5  A.  S.  B.  691;  Wells  7.  dera  t.  Frort,  5  Pick.  (Maas.)  259,  16 

Ordvay,  108  la.  86,  78  N.  W.  806,  75  Am.  Dec.  394;  Wood  v.  Traak,  7  Wifc 

A.  S.  R.  209;  Loomis  v.  Clambey,  69  666,  76  Am.  Dec.  230. 

Minn.  469,  72  N.  W.  707,  66  A*  S.  B.  N^to:  97  JLB.A.  74ft.. 
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sum,  a  second  foreoloeure  for  the  priDci|)al  ie  not  barred  by  the  first 
foreclosure."  Furthermore,  where  a  mortgage  is  foreclosed  before 
the  whole  debt  is  due,  and  the  foreclosure  decree  directs  a  sale  for  the 
amount  due,  erubject  to  a  lien  for  the  amount  not  due,  the  debt  not 
due  and  the  lien  of  the  mortgagee  rem&in  in  force,  and  the  mortgagee 
may  foreclose  again  «a  to  the  balance,^*  unless  he  himself  has  been 
the  purchaser  at  the  foreclosure  sale  and  has  recaiTed  a  deed  to  the 
premises,  in  which  case  the  whole  debt  will  be  satisfied.*'  In  some 
jurisdictions,  where  a  mortgage  lien  is  exhausted  by  foreclosure  for 
a  part,  a  redemption  by  a  party  in  interest  does  not  restore  the  mort- 
gage Uen  on  that  land  as  to  ^e  balance  of  the  debt,  but  the  prior 
proceeding  is  a  bar.^*  But  in  other  states  a  redemption  destroys  the 
effect  of  the  first  sale.** 

376.  Contrary  Doctrine. — ^In  some  jurisdictions  the  general  rule- 
that  a  foreclosure  of  a  mortgage  for  part  of  the  mortgage  debt  exhausts 
the  lien  does  not  obtain.  Thus,  it  is  sometimes  provided  by  statute 
that  in  case  of  a  mortgage  given  to  secure  the  payment  of  money  by 
instalments,  each  of  the  instalments  shall  be  taken  and  deemed  to 
be  a  separate  and  independent  mortgage,  and  that  a  foreclosure  may 
be  had  as  to  each  in  Hie  same  manner  and  with  like  effect  as  in  case 
of  separate  mortgages.'*  Elsewhere,  irrespective  of  statute,  the  prac- 
tice appears  to  be  settled  that  where  a  mortgage  is  given  to  secure 
sums  of  money  falling  due  at  different  periods,  the  creditor  may  fore- 
dose  by  bill,  as  they  severally  fall  due.*  And  where  all  the  obliga- 
tions mature  at  the  same  time,  it  has  been  said  that  the  giving  of  one 
mortgage  to  several  persons,  to  secure  separate  obligations  to  each,  is 
an  economical  equivalent  to  the  giving  of  separate  mortgages  to  each, 
without  giving  priority  to  any,  and  that  &  foreclosure  by  the  holder 
of  one  of  the  obligations  secured  is  not  a  bar  to  another  holder's  right 
to  a  separate  decree.*  But  the  holder  of  a  mortgage  and  of  severaJ 
promissory  notes  secured  tiiereby,  which  are  payable  at  different  dates^ 

16.  Note;  Add.  Cas.  1912G  847.        A.  S.  R.  902. 
18.  Fleming  v.  Soutter,  6  Wall.  747,      Note :  37  L.R.A.  756. 


Lake  Valley  Loan,  etc.,  Co.,  20  Utah  225,  127  N.  W.  104,  Ann.  Cas.  19120 
103,  57  Pac.  845,  77  A.  S.  R.  902.  841. 
Notes:  37  L.R.A.  746  et  seq.;  Aim.     Notes:  58  Am.  Deo.  571;  Ann.  Caa^ 


17.  Dupee  v.  Salt  Lake  Valley  Loan,  1.  Scfaoltz  v.  Plankinton  Bank,  141 
etc.,  Co.,  20  Utah  103,  57  Pao.  845,  77  111.  116,  30  N.  E.  346,  33  A.  S.  R.  290; 
A.  8.  R.  902.  Bpyer  v.  Chandler,  160  lU.  394,  43  N. 

Note:  Ann.  Cas.  1912C  847.  E.  803,  32  L.R.A.  113;  State  Bank  v. 

18.  Curtis  V.  Cutler,  76  Fed.  16,  40  Tweedy,  8  Blaekf.  (Ind.)  447,  46  Ain. 
U.  S.  App.  233,  22  C.  C.  A.  16,  37  Dee.  486;  Minor  v.  Hill,  58  Ind.  176, 
L.RJL  737  and  note.  26  Am.  Rep.  71. 

19.  Dupee  v.  Salt  Lake  Valley  Loan,  Not«:  Ann.  Cas.  1012C  84S. 
etc.,  Co.,  20  Utah  lOS,  S7  Pac  846^  77  2.  Note:  Ann.  Cm.  1912C  S4& 
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20  N.  D. 


Cas.  1912C  847. 
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eaziDot,  after  luLTing  feradoe^cl  for  the  note  last  due,  foreclose  again 
for  the  remaining  notes  against  one  who  after  1^  first  foreclosure 
pozchases  the  property  subject  to  the  mortgage,  and  pays  the  purchase 
money  except  the  amount  due  on  the  mortgage^  which  he  aasumes 
to  pay  as  part  of  the  purchase  money,  he  having  no  notice  at  the 
time  of  his  purchase  that  the  notes  first  due  had  not  been  paid.* 
General  principles  would  seem  to  require  the  holder  in  such  a  case 
to  include  all  his  notes  in  one  foreclosure  suit,  and  not  split  up  his 
cause  of  action  by  bringing  severfU  suits;  and  that,  if  he  fails  to  include 
all,  one  foreclosure  should  bar  a  sbbsequent  action  to  foreclose.* 

Allow<me6  of  AttorMy^  Fees,  Costs,  Taxes,  Insurance  and  Interest 

377.  In  General^It  has  been  said  to  be  error  for  the  court,  in 

an  action  to 'foreclose  a  mortgage,  to  render  a  judgment  against  the 
mortgagors  for  the  attorney's  fees  of  the  mortgagee,  where  there  is 
no  contract  or  stipulation  in  the  mortgage  or  elsewhere  requiring  the 
payment  of  attorneys'  fees;  *  and  in  some  jurisdictions  attorneys'  fees 
will  not  be  allowed  even  when  stipulated  for  in  the  mortgage,  such 
a  stipulation  being  regarded  as  contrary  to  public  policy.*  Elsewhere, 
however,  in  the  absence  of  any  statutory  provision  on  t^e  subject,  a 
stipulation  in  a  mortgage  fixing  the  amount  of  the  attorney's  fees  in 
case  foreclosure  becomes  necessary,  if  reasonable  in  the  amount  so 
fixed,  is  valid  and  enforceable.'  Thus,  in  a  suit  by  a  trustee  to  fore- 
close a  mortgage  by  the  terms  of  which  he  is  mtitled  to  rea^nable 
attorney's  fees,  together  witli  his  costs  and  disbursements,  l^e  court 
may,  though  there  is  no  issue  cm  the  subject,  fix  the  amount  of  the 
fees  due  the  attorney,  referee,  and  the  stenographer,  and  provide  in 
the  decree  for  the  payment  thereof  to  thorn,  jrhere  the  provision 

S.  Minor  v.  Hill,  58  Xnd.  176,  as  Am.  (L.  ed.)  795;  Falls  v.  United  Staim 

Rep.  71.  Bbv^  eta,  Co.,  97  Ala.  417, 13  So.  25, 

Note:  Aon.  Cas.l912C  848.  38  A.  S.  R.  194^  24  L.R.A.  174; 

4.  Minor  v.  Hill,  58  Ind.  176,  26  Am.  Abbott  v.  Stone,  172  HI.  634,  50  N. 
Rep.  71.  E.  328,  64  A.  S.  R.  60;  Weathorby  v. 

5.  Armijo  v.  Henry,  14  K.  M.  181,  Smith,  30  la.  131,  6  Am.  Rep.  663; 
89  Pac  305,  26  L.R.A.(N.S.)  275.  Mills  County  J^at.  Bank  v.  Perry,  72 

6.  Bendey  v.  Townsend,  109  U.  8.  la.  15,  33  N.  W.  341,  2  A.  S.  R.  228; 
666,  3  8.  Ct.  482,  27  U.  S.  (L.  ed.)  Cox  v.  Smith,  1  Nev.  161,  90  Am. 
1065;  Bnllock  v.  Taylor,  39  Mich.  Dec.  476  and  note;  Armijo  v.  Henry, 
137,  33  Am.  Rep.  356;  Myer  t.  Hart,  14  N.  M.  181,  89  Pa&  305,  25  LJIA.. 
40  Miefa.  517,  29  Am.  Rep.  653;  Kit-  (N.S.)  276;  Schmidt  v.  Oregon  Gold 
termaster  t.  Brossard,  105  Mich.  219,  Min.  Co.,  28  Ore.  9,  40  Pac.  406, 
63  N.  W.  75,  55  A.  S.  B.  437.         '  1014,  62  A.  S.  B.  759;  Mmtagne 

Kotes:  29  Am.  Rep.  406;  19  Ann.  Stelte,  87  8.  G.  200,  16  8.  S.  968,  84 

Caa.  106B.  A.  S.  R.  736. 

7.  Fowler  v.  Equitable  Trust  Co.,  Notes:  29  An.  Bep.  406;  19  Ann. 
141  U.  8.  411,  12  8.  Ct  8,  35  U.  S.  Cas.  1068.' 
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appears  to  have  been  'made  by  consent.-*  fiowever,  it  liu  been  laid 
that  if  a  mortgage  creates  an  obligation  on  the'part  of  the  mortgagor 

to  pay  a  reasonable  counsel  foe  for  its  foreclosure,  but  does  not  pro* 
vide  that  such  a  fee  shall  be  secured  by  the  mortgage,  it  is  error  .to 
provide  in  the  judgment  foreclosing  it  that  the  fee  shall  be  a  Men 
on  the  mortgaged  lands,  and  to  direct  its  payment  out  of  the  pro- 
ceeds of  their  sale  •  So  attorneys*  fees  should  not  be  allowed  on  the 
foreclosure  for  breach  of  a  covenant  or  condition,  at  the  election  of 
the  mortgagee,  without  a  demand  on  or  notice  to  the  mortgagor.'* 
And  the  mere  bringing  of  a  suit  on  a  mortgage  contract  does  not. 
without  further  proof,  authorize  the  recovery  of  attorneys'  fees  which 
the  mortgagor  has  stipulated  to  pay  in  the  event  of  the  olaims  being 
placed  in  the  hands  of  an  attorney  for  collection.  The  fees  cannot 
be  recovered  if  the  debt  is  paid  before  suit  is  brought.**  ,  But  a  solici- 
tor's fee,  on  the  foreclosure  of  a  mortgage  containing  a  provision  there- 
for, may  be  claimed  by  a  party  who  signed  the  bill  of  complaint  pro 
se,  where  it  is  not  shown  that'he  was  not  in  fact  represented  by  other 
solieitors.*'  A  valid  covenant  in  a  mortgage  for  a  certain  sum  as 
attorneys'  fees  in  case  the  mortgage  is  foreclosed  may  be  enforced 
against  a  subsequent  purchaser  from  the  niortgagor.*'  And  where  a 
junior  mortgagee  brings  foreclosure  proceedings  against  the  mortgagor 
and  the  senior  mortgagee,  the  latter  may  ;r^over  attorneys'  fees  stipu- 
lated for  in  his  mortage.** 

378.  Effect  of  St&tates.^It  is  sometimes  provided  by  statute  that 
the  attorney's  fee  shall  be  fixed  by  the  court  in  which  the  foreclosure 
proceedings  are  had,  regardless  of  any  stipulation  in  the  mortgage. 
Notwithstanding  such  a  statute,  however,,  the  fees  stipulated  for  will 
be  allowed  if  reasonable,  though  the  stipulation  is  not  controlling  as 
to  the  amount  that  should  be  allowed,  except  that  the  court  cannot  fix 
ihe  fee  at  a  sum  exceeding  the  amount  stipulated.*'  And  under  the 
statute  trustees  in  a  deed  of  trust  are  entitled  to  attorneys'  fees  in  case 
they  are  compelled  to  bring  an  action  to  foreclose  it,  to  the  extent  to 
which  it  was  nwessary  for  them  to  act,  and  their  right  of  recovery 
is  not  a(fected  by  the  fact  that  the  real  litigation  is  betfveen  the  maker 
of  the  deed  and  the  beneficiary.**  Furthermore,  a  statute  of  that 
character  has  been  adjudged  to  prescribe  a  measure  of  public  policy 

8.  Behmidt  v.  Oregon  Gold  Min.  12.  Barry  v.  Guild.  1^6  HI.. 439,  18 
Co.,  28  On.  ft,  40  Pac.  406,  1014,  52  N.  E.  759,  2  L.R.A.  334. 

A.  S.  R.  759.  13.  Pierce   v.   Kneeland,  16  Wis. 

9.  Loewentbal  v.  Coonati,  135  Cal.  672,  84  Am.  Dec  726  and  note. 
381,  67  Pac,  324,  87  A.  S.  R.  115.         14.  Note:  19  Ann.  Cas.  1068. 

10.  Moore  v.  CrandaU,  146  la.  25,  IB.  Note:  19  Ann.  Cas.  1069,  1070. 
124  N.  W-  812,  140  A.  8.  R.  276.  16.  Miteu  v.  Roddan,  149  Cal.  1, 

11.  Boyd  r.  Jones,  96  Ala.  305,  U  84  Pac.  145,  6  iat.A.(N.8.)  276.  - 
So.  405,  38  A.  S.  B.  100.  ■ 
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and  to  be  valid.**  Tb»  npMl  of  a  ikatute  VKpnteij  autbotizing,  in 
any  written  instniinent  for  the  payment  ol  num^,  a  stipulation  for 
a  sam  not  ezceediz^  ten  per  cent  aa  an  attorney's  fee  in  case  of  suit 
has  been  construed  to  take  away  the  contract  right  to  recover  attor- 
neys' fees.^*  In  some  jurisdictions  stipolationa  for  fixed  attomeyi' 
fees  in  trust  deeds  are  declared  invalid  by  statute." 

379.  Allowance  ef  Larger  or  Smaller  Ammmt  tiian  Stipulated  for 
In  Kortgage. — ^It  has  been  held  that  the  amount  allowed  by.  the  court 
for  counsel  fees  in  foredosore  proceedings  cannot  in  any  case  exceed 
the  amount  fixed  by  the  mortgage,**  though  generally  in  jurisdictions 
upholding  stipulations  fixing  such  fees  the  court  has  authority  to 
allow  -a  less  amount  than  was  stipulated  for,  when  the -stipulated 
amount  is  shown  to  be  unreasonable;*  So,  the  attorney's  fee  for 
collection,  usually  provided  for  in  mortgages,  is  regarded  as  in  the 
nature  of  a  penalty,  not  of  liquidated  damages,  and  is  therefore  sub- 
ject to  the  control  of  the  court,  which  may  reduce  the  amount  at  its 
discretion  * 

380.  Seasoaablencsa  of  Amount  Stipulated  for;  Allowance  of  Costs, 
Taxes,  Insurancs^  Interest — The  reasonableness  of  the  fees  fixed  by 
stipulation  in  a  mortgage  may  be  determined  by  the  court  without 
evidence;  though  where  their  reaaonaWeness  is  not  contested  by  the 
mortgagor  in  the  trial  court,  and  a  judgment  is  rendered  for  the  full 
amount,  the  appellate  court  will  not  pass  on  that  question.*  And  the 
amounts  that  have  been  declared  reasonable  have  ranged  from  two 
per  cent  to  ten  per  cent  of  the  antount  secured,'  and  various  gross 
sums  ranging  from  twenty^ve  dollars  to  one  thousand  dollars.'  A 
mortgagee,  aa  a  genml  rule,  wiU  be  allowed  the  'corta  of  an  action  to 
foreclose,*  unless  it  appears  ihai  the  suit  was  occasioiied  by  his  unrea- 

17.  Dennis  v.  Moses,  18  Wash.  537,  1  Nev.  161,  90  Am.  Dec.  476:  Mon- 
52  Par.  333,  40  L.R.A.  302.  tague  v.  Stelts,  37  S.  C.  200,  15  S.  E. 

18.  Note:  19  Ann.  Cas.  1070.  968,  S4  A.  8.   R.  736;  Columbian 

19.  Tamer  v.  Boger,  126  N.  C.  300,  Bldg.,  «te.,  Aos'n  t.  Rioe,  68  S.  G. 
35  S.  E.  592,  49  LwR.A.  590.  236,  47  S.  E.  63, 1  Ann.  Cas.  239. 

20.  Note:  19  Ann.  Caa.  1069.   And      Note:  19  Ann.  Cas.  1072. 

■ee  Bupra,  par,  378.  5.  Barry  v.  Guild,  126  Bl.  439,  18 

1.  Matbeeon  v.  Rogers,  84  8.  C.  N.  E.  759, 2  L.R.A.  334. 

458,  65  S.  £.  1054,  67  8.  £.  476,  19  Note:  19  Ann.  Cas.  1072. 

Ann.  Cas.  1066  and  note.  6.  Saunders    t.    Frost,    B  Pick. 

8.  Daly  v.  Maitland,  88  Pa.  St.  384,  (Mass.)  259, 16  Am.  Dee.  394;  Conck- 

32  Am.  Rep.  457;  Wilson  v.  Ott,  173  lin  v.  Coddingtoo,  12  N.  J.  Eq.  250, 

Pa.  St  263,  84  Atl.  23,  51  A.  8.  B.  72  Am.  Dec.  393;  Pieroe  t.  Kneeland, 

767.  16  Wis.  672,  84  Am.  Dee.  726;  New 

S.  Note:  19  Ann.  Cas.  1072.  South  Wales  Bank  t.  O'Connor,  14 

4.  Abbott  V.  Stone,  172  lU.  634,  A.  C.  273,  58  L.  J.  P.  C  82,  60  L.  T. 

60  N.  E.  328,  64  A.  S.  B.  60;  Armijo  N.  S.  467,  8  Eng.  Bol.  Cas.  692;  Det- 

v..  Heuy,  14  N.  M.  181,  89  Pae.  305,  ilUn  v.  Gale,  7  Vea.  Jr.  583,  18  Eng. 

26  LJUL(N.8,)  275rCox  t.  Smith.  Rnl.  Caa.  603  and  note. 
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sonable  or  fran^ulent  oonduct,  in  which  case  he  is  liahle  for  coets.* 
And  he  does  not  loe^  his  right  to  costa  by  extending  his  claim  beyond 
what  the  conrt  finally  decides  be  is  entitled  to.^  If  a  mortgagor  fails 
to  pay  taxes  as  required,  and  they  are  paid  by:  the  mortgagee  to  pro- 
tect his  interest,  tiie  amount  thereof  should  be  allow^  to  him  on 
foi-cclcaure.*  Insurance,  however,  is  not  ordinarily  a  charge  on  the 
mortgaged  premises,  unless  ma<te  so  by  agreement,**  Oij  both  prin- 
ciple and  authority,  a  mortn^ee  is  entitled  to  the  full  amount  of 
his  debt  with  interest  Iheram  at  the  legal  rate,"  and  the  interest  on 
a  decree  in  forecloeure  will  run  according  tot  title  legal  rate;  and  not 
according  to  the  rate  specified  in  the  mortgage.**  It  has  been  held 
that  interest  is  recoverable  on  a  mortgage  beyond  the  penalty,  of  a 
bond  given  as  collateral  security  for  the  same  debt,  even  thou^  not 
recoverable  in  an  action  on  the  bond.*'  But  a  stipulation  in  a  mort- 
gage providing  for  interest  on  the  principal  note  secured  thereby 
at  a  given  rate  per  annum  in  case  of  default  in  payment  of  the  prin- 
cipal, interest,  msurance,  or  taxes,  while  the  note  itself  provides  for 
a  lower  rate  until  its  majturity,  is  essentially  a  penalty,  and  will  not 
be  enforced  in  equity.**  So,  where  the  interest  to  be  paid  for  the  use 
of  a  principal  sum  is  definitely  fixed  by  the  terms  of  a  note  and  mort- 
gage, the  instalments  of  interest  being  evidenced  by  coupons,  and  an 
additional  rate  of  interest  on  the  entire  debt  is  provided  in  case  of 
default  in  the  payment  of  the  interest  coupons,  the  additional  interest 
is  in  the  nature  of  a  penalty,  and  will  not  be  enforced.**  A  charge  of 
a  mortgf^e  debt  which  a  testator  imposes  on  a  devise  will  include 
interest  after  his  death  at  ^e  rate  stipolated  in  the  aote.^ 

XXIII.  Salb  cndbr  Decrbb 

In  General;  Notice  of  Scde 

381.  Control  of  Court;  by  Whom  Sale  Made;  Kotice  Generally. — 
Mortgage  sales  will  be  controlled  by  the  court  so  that  no  injustice 
will  be  done  either  party,^'  and  the  (q)pointzn^t  of  a  person  to  make 

7.  Saunders  v.  Frost,  6  Pick.  12.  Wemwag  t.  Brown,  3  Blaekf. 
(Mass.)  259,  16  Am.  "Dec  394;  New   (Ind.)  4.57,  26  Am.  Dee.  433. 

South  Wales  Bank  v.  O'Connor,  14  13.  Mower  v.  Kip,  6  Paige  (N.  T.) 

A.  C.  273,  58  L.  J.  P.  C.  82,  60  L.  T.  88,  29  Am.  Dec.  748. 

N.  S.  467,  8  Eng.  Rul.  Cas.  692;  Det-  14.  Krutz  v.  Robbing,  12  Wash.  7, 

iUin  V.  Gale,  7  Vee.  Jr.  583,  6  Rev.  40  Pac.  415,  50  A.  S.  R.  871,  28  L.B.A. 

Rep.  192,  18  Eng.  Rul.  Caa.  602  and  676. 

note.  16.  Cbnnecticat  Hut.  L.  Ina.  Co.  v. 

8.  Concklin  v.  Coddington,  12  N.  J.  Westerboff,  58  Neb.  379,  78  N.  W. 
Eq.  250,  72  Aip.  Dec.  393.  724,  79  N.  W.  731,  76  A.  S.  R.  101. 

9.  See  supra,  par.  180  et  wq.  16.  Lydon '  v.  Campbell,  204  Mass. 

10.  See  supra,  par.  183  et  aeq.  680,  91  N.  E.  151,  134  A.  S.  R.  702. 

11.  Mower  v.  Kip,  6  Paiga  (N.  T.)  17.  See  infra,  par.  420.  And  sae 
88,  29  Am.  Dec.  748.  .IxmicuL  3aia8,  vol.  16,  p.  4a. 
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such  a  sale  rests  in  the  sound  discretion  of  th«  trial  court,  subject 
to  review  only  in  case  of  abuse  of  such  discretion.*"  A  sheriff  or  his 

deputy  may  be  authorized  to  carry  a  decree  of  foreclosure  into  exe- 
cution ;  and  in  such  case,  the  authority  of  the  officer  is  derived  from 
the  decree,  and  not  from  the  order  of  sale  issned  by  the  clerk  of  the 
court.'*  Furthermore,  the  trial  court  has  the  power,  in  a  foreclosure 
jsuit,  to  appoint  some  proper  disinterested  person,  other  than  the  sher- 
iff of  the  county,  as  master  commiasioner,  to  make  the  sale  of  lAie  mort- 
gaged premises.  The  plaintiff  cannot  dictate  the  person.**  But  a 
sale  by  an  officer,  unauthorized  by  the  deoree,  is  a  nullity,  and  it  is 
doubtful  if  a  court  can  make  it  valid  by  a  mere  general  order  of 
confirmation. <  The  object  of  a  notice  of  sale  is  to  inform  the  public 
of  the  nature  and  condition  of  the  property  to  be  sold,  and  of  the 
time,  place,  and  terms  of  the  sale.  Notices  are  givm  for  the  purpose 
of  securing  bidders,  and  to  prevent  a  sacrifice  of  the  property.  If 
these  objects  are  attained,  immaterial  errors  and  mistakes  will  not 
affect  the  sufficiency  of  the  notice.  But,  as  has  been  said,  courts 
guard  with  jealous  care  the  rights  and  interests  of  persons  whose 
property  is  sold  under  their  process  or  by  their  order.  If,  therefore, 
any  mistakes  or  omissions  occur  in  the  notices  of  sale,  which  are 
calculated  to  deter  or  mislead  bidders,  or  to  depreciate  the  value  of 
the  property,  or  to  prevent  it  from  bringing  a.  fair  price,  such  mis- 
takes or  omisnons  will  be  fatal  to  tiie  validity  of  the  notice,  and 
also  to  the  sale  made  pursuant  thereto.'  Usage  in  a  particular  place 
may  make  sufficient  as  notice  of  a  sale  therein  whidi  would  others 
wise  be  too  vague  or  indefinite.* 

382.  Description  of  Property  in  Notic«.-^The  notice  of  sale  ought 
to  contain  such  a  description  of  the  property  to  be  sold  as  will  enable 
intending  purchasers,  in  the  exercise  of  ordinary  diligence,  to  identify 
it  It  should  give  as  full  and  complete  a  description  of  the  property 
as  is  possible  in  the  exercise  of  ordinary  diligence  for  that  purpose, 
in  view  of  the  character,  condition,  and  location  of  the  property.  It 
is  not  necessary,  however,  to  give  a  minnte  desiuiption  of  the  exact 
location  of  the  property  by  metes  and  bounds;  any  description  which 
informs  the  public  of  the  property  to  be  sold  is  sufficient.  Nothing 
further  is  required  if  the  informaUon  given  wables  the  public  to 

IS.  American  Inv.  Co.  v.  Nye,  40-    1.  Ifilwankee,  et«^  B.  Co.  v.- Mil- 
Nob.  720,  59  N.  W.  356,  42  A.  8.  R.  w«*m,  «tc,  R.  Co.,  2  Wall.  609,  17 
692.    See  Judicial  Sales,  vol.  16,  U.  3.  (L.  ed.)  886. 
p.  37.  i.  Bucm  T.  Northwflotem  Mat  L. 

19.  Paottmpaic  Sav.  Bank  v.  Mau-  Ins.  Co.,  131  U.  S.  258,  9  S.  Ct  787, 

liek,  60  Neb.  469,  83  N.  W.  972,  89  83  U.  S.  (L.  ed.)  138. 

A.  8.  B.  539.  Note:  75  Am.  Dee.  704. 

tt.  Amariean  Inv.  Co.  v.  Nye,  40  And  see  Jdiholu.  Saios,  toL  18)  p. 

Neb.  720,  60  N.  W.  355,  42  A.  S.  R.  55  et  uq. 

692.  S.  Note:  75  Am.  Dea 
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undeiBtaud,  by  the  exercise  of  ordinary  intelligence,  wh&t  property 
IS  offered  for  sale,  and  to  identify  ^e  same  by  examination,  if  a  more 
particular  knowledge  is  desired.^  Generally,  a  transcript  of  the 
description  contained  in  the  mortgage  suffices.'  Furthermore  it  has 
been  held  that  a  notice  of  sale  under  a  mortgage,  which  gives  to  the 
public  the  means  of  ascertaining  the  facts  required  to  be  stated  therein 
by  an  accurate  reference  to  the  record  of  the  mortgage  in  the  clerk's 
office,  is  sufficient.  And  if  it  gives  the  date  of  record  correctly,  it 
will  be  sufficient,  although  the  number  of  the  book  in  which  it  is 
recorded  is  erroneously  stated.  But  a  notice  of  foreclosure  sale  which 
does  not  state  when  the  mortgage  was  recorded  is  insufficient^  although 
it  does  state  in  what  office  and  book  and  at  what  page  it  is  recorded.* 

383.  Time  of  Sale. — The  time  of  the  sale  should  be  stated  in  the 
notice,  and  a  mistake  in  giving  the  date  will  be  fatal  to  the  validity 
of  the  notice,  if  euch  mistake  is  of  a  character  to  make  the  notice  in 
that  re6p>ect  ambiguous,  or  to  mislead  the  public.  But  if  the  mistake 
in  date  is  not  of  that  character  it  will  not  aifect  the  sufficiency  of 
the  notice.  Thus,  it  is  not  sufficient  ground  for  setting  aside  a  sale 
that  the  notice  stated  the  wrong  day  of  the  week,  where  the  day  of 
the  month  was  given  correctly,  and  there  is  no  evidence  that  any 
fraud  was  intended,  and  no  proof  that  anyone  was  misled  by  the 
mistake.'  Furthermore,  it  has  been  held  that  a  mistake  of  three  years 
as  to  the  date  of  sale  in  an  advertisement  of  foreclosure  sale  is  imma:> 
terial,  and  no  ground  for  Betting  the  sale  aside,  if  the  advertisement 
correctly  describes  the  parties  to  the  mortgage,  where  it  is  recorded 
and  so  identifies  it  that  no  one  can  be  misled.'  It  seems  that  it  is 
not  necessary  to  state  in  a  notice  the  preciee  hour  of  the  day  at  which 
the  sale  will  be  held,  but  if  it  does  not  do  tiiis  it  ought  to  name  the 
hours  between  which  it  will  take  place,  which  hours  must  be  in  the 
business  portion  of  the  day.'  Thus  it  has  been  held  that  a  notice 
that  a  sale  will  be  made  "on  the  second  day  of  January  next"  is 
insufficient." 

384.  Place  of  Sale;  Terms;  Parties;  Effect  of  Overstating  Amount 
Due.' — It  is  necessary  that  a  notice  of  sale  should  specify  the  place 
of  the  sale,  and  it  has  be^  bdd  that  a  notice  which  specified  as  the 
place  of  sale  "the  front  door  of  the  courthouse"  in  a  certain  village, 

4.  Newman  v.  Jaekson,  12  Wheat.  .  6.  Note:  76  Am.  Dec  706. 
570,  6  U.  8.  (L.  ed.)  732;  BoiuMaer      7.  Note:  75  Am.  Dee.  707. 

V.  Mace,  18  Ind.  27,  81  Am.  Dee.  344  ;      8.  Baker  v.  Cmmingham,  162  Mo. 

Pomeroy  v.  WinsMp,  12  Maaa.  614,  134,  62  S.  W.  445,  85  A.  S.  R.  m. 
7  Am.  Dee.  91.  9.  Township  No.  23  v.  Snell,  19  Dl. 

Note:  76  Am.  Dee.  706.  166,  68  Am.  Dee.  586  and  note. 

5.  Bell  Silver,  etc.,  Min.  Co.  v.     Note:  75  Am.  Dee.  707. 

Bntte  Flnt  Nat.  Bank,  156  U.  S.  470,     10.  Township  No.  23  v.  SneU,  19 
15  S.  Ct  440,  39  U.  S.  (L.  ed.)  497.  lU.  166,  68  Am.  Dee.  586.   And  see 
Kote:  75  Am.  Dee.  706.  Judicul  Sau,  vol.  1(L  p.  61  et  eeq. 
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when  in  fact  tihere  was  no  house  in  the  village  known  as  the  court- 
house, was  Toxd.^*  But  a  notice  which  described  the  place  of  sale 
as  in  a  certain  town  has  been  held  not  too  indefinite  in  that  respect, 
the  town  containing  only  about  five  hundred  inhabitants,  and  almost 
all  the  business  being  done  in  two  blocks,  where  the  property  wa« 
sold  on  the  premises  which  adjoined  th^e  blocks.^*  The  terms  of  the 
sale  should  also  be  stated  in  the  notice.^  The  omission  to  state  the 
names  of  the  parties  to  the  suit  under  the  decree  in  which  the  sale 
is  made,  in  the  absence  of  proof  that  by  reason  thereof  competition 
in  the  purchase  was  prevented  or  the  sale  in  acme  way  prejudiced, 
will  not  invaUdate  the  notice  or  vitiate  the  sale.  Thus,  tiie  notice 
need  not  name  those  who  have  acquired  an  interest  in  the  estate  from 
the  mortgagor  since  the  mortgagee's  title  accrued."  Nor  need  the 
notice  state  the  name  of  the  assignee  of  the  equity  of  redemption.** 
A.  notice  of  sale  under  a  mortgage  which,  in  good  faith,  sightly 
overstates  the  amount  due  on  the  mortgage  is  not  on  that  account 
invalid.** 

385.  Length  of  Notice. — Where  notice  of  a  mortgage  sale  is 
required  to  be  given  for  a  certain  number  of  weeks  successively, 
l^ere  is  a  difference  of  judicial  opinion  as  to  whether  or  not  seven 
days  must  be  given  as  a  week's  notice.  In  some  jurisdietiona  such  a 
provision  ia  considered  to  be  complied  with  if  notice  is  published  once 
in  each  week  for  that  number  of  weeks,  although  Uie  number  of 
days  from  the  first  publication  to  the  day  of  sale  is  not  equal  to  the 
number  of  days  in  that  number  of  weeks."  But  other  authorities 
take  the  view  that  a  publication  for  a  certain  number  of  weeks  must 
be  made  for  as  many  days  before  the  day  of  sale  as  there  are  days  in 
the  number  of  weeks  required.**  Thus,  it  has  been  held  that  if  the 
statute  requires  a  publication  of  notice  of  sale  upon  the  foreclosure 
of  a  mortgage  to  be  made  "for  six  successive  weeks  at  least  once  in 
each  we^,"  ihe  first  publication  must  be  made  at  least  forty-two 
days  before  the  day  of  sale,  and  there  must  be  at  least  six  publica- 
tioiu,  <me  of  tbem  being  in  each  of  the  six  weeks  between  the 
finfc  publication  and  the  day  of  sale;  that  if  there  are  but  six  pub- 
lications, all  exactly  a. week  apart,  and  the  day  of  sale  is  leas  than 
a  week  after  the  last  publication,  the  foreclosure  proceedings  are 

11.  Note:  75  Am.  Dec.  709.  infiB,  par.  413  et  aeq.    See  aho 

IS.  Beattie  v.  Butler,  21  ICo.  313,  Jddxoul  Saxm,  toL  16,  p.  66  et 
64  Am.  Dec.  234.    And  see  Jodioul  seq. 


13.  Fair  t.  Sims,  Rich  Bq.  Caa.  Am.  Dee.  122. 

J.  C.)  122,  24  Am.  Dec  396.  Note:  75  Am.  Dee.  708,  709. 

14.  Note:  75  Am.  Dee.  711.  18.  Note:  75  Am.  Dec.  768,  7W. 

15.  Dyer  t.  Shnrtl^,  U2  Haas.  And  see  infra,  par.  413  et  aeq.'  See 
t5, 17  Am.  Rep.  77.  also  Jodicul  Sa^m,  toL  16,  p.  66  ek 

16.  Note:  76  Am.  Dae.  710.  And  see  9eq. 


Sales,  vol.  16,  p.  63. 
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void.^*  According  to  the  rul«  prerailing  in  some  jurisdictions  in 
computing  time  the  first  day  of  publication  and  the  duy  of  sale  may 
both  be  included  if  that  be  necessary  to  support  a  deed.-** 

386.  Sufficiency  of  Publication  in  Newspaper;  Notice  of  Adjourn- 
ment of  Sale. — According  to  some  authoritiee  an  advertising  shoet  is^ 
not  a  newspaper,  and  a  publication  of  a  notice  of  sale  in  such  a  sheet 
is  not  a  publication  in  a  newE^aper.  So  a  notice  of  sale  given  by 
handbills  in  a  county  where  there  is  a  newspaper  published  has  been 
said  to  be  in  law  no  notice  at  all.'  The  publication  of  notice  in  a 
Sunday  newspaper  has  also  been  held  invalid.'  However,  it  has  been 
decided  that  a  paper  devoted  to  gathering  and  disseminating  l^ai 
news  is  a  newspaper  in  which  notices  of  sale  may  be  legally  given. 
A  sale  will  not  be  set  aside  because  the  notice  thereof  was  not  published 
in  all  the  editions  of  the  pf^r  issued  on  the  days  on  which  the  notice 
was  published.  And  no  proof  will  be  required  of  the  notoriety  or 
the  extent  of  the  circulation  of  the  papw  in  which  the  notice  is  pub- 
lished, in  order  to  sustain  the  sale.*  Every  officer  in  making  a  sale 
under  foreclosure  possesses  the  power,  for  good  cause  shown,  to  adjourn 
the  sale ;  and  if  the  interests  of  the  parties  require  it,  he  is  bound  to 
(.'xercise  a  sound  discretion  upon  the  subject.*  It  is  generally  held, 
however,  that  when  a  trustee  adjourns  a  sale  he  must  give  a  new 
notice  for  the  same  lengUi  of  time  required  in  the  first  instance  though 
tho  notice  of  the  adjournment  need  not  be  as  minute  and  specific  as 
the  original  advertisement.'  Furthermore,  it  has  been  decided  that 
notice  of  the  adjournment  of  a  sale  need  not  be  made  by  publication 
in  a  newspaper,  but  may  be  ^ven  by  proclamation  at  the  time  and 
place  where  the  sale  was  to  be  held.*  But  a  notice  of  sale  which  is 
defective  for  want  of  sufficient  time  is  not  cured  by  a  postponement 
of  the  sale,  on  the  day  first  appointed  therefor,  to  one  remote  enough 
to  satisfy  the  statute.' 

Manner  of  Sate 

387.  In  General;  Discretion  of  Court;  Sale  in  Unauthorized  Man- 
ner.— In  general,  it  may  be  said  that  mortgage  sales  will  be  con- 
trolled by  the  court  so  that  no  injustice  will  be  done  to  either  party^ 

19.  Finlayson  v.  Peterson,  6  K.  D.  4.  Blossom  t.  Milwaukee,  ete.,  R. 
587,  67  N.  W.  953,  57  A.  S.  R.  584,  Co.,  3  Wall.  196, 18  U.  S.  (L.  od.)  43. 
33  L.R.A.  532.  And  see  Judicial  Saus,  vol.  16,  p. 

20.  Williamson  v.  Farrow,  1  Bailey  53. 

L.  (8.  C.)  611,  21  Am.  Dec.  492.  5.  Note:  75  Am.  Dec.  712.   And  see 

Note:  75  Am.  Dee.  708.  infra,  par.  420.    And  see  ^nerally, 

1.  Note:  75  Am.  Dec.  712.  And  Judicial  Sales,  voL  16,  p.  63  seq. 
see  Judicial  Sales,  vol.  16,  p,  57.  6.  Allen  v.  Cole,  9  N.  J.  Eq.  286, 

2.  Shaw  V.  Williams,  87  lad.  168,  59  Am.  Dec.  416. 

44  Am.  Rep.  756.  7.  Note:  75  Am.  Dec  712. 

S.  Note:  76  Am.  Dee.  712. 
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and  a  part  or  the  wh<de  of  tiid  property  sold  as  may  beet  conduce  to 
thai  end,*  and  the  circumstances  of  each  particular  case  must  be 
oonsidaed  in  determining  in  what  manner  the  sale  should  be  made.* 
A  court  will  not  entertain  prbceedings  to  set  aside  a  foredoeure  sale 
for  irregularity  in  offering  the  property  for  sale  in  a  mode  different 
from  that  provided  in  the  decree,  the  price  realized  being  adequate, 
on  the  ground  that  if  offered  for  ade  in  a  different  manner,  the  prop- 
erty might  by  some  fortuitous  circumstance  have  brought  more  than 
its  value,**  A  sale  under  foreclosure  decree  is  void  only  if  conducted 
in  a  manner  prohibited  by  statute,  or  in  a  manner  which  would  not 
have  been  in  the  power  of  the  court  in  the  first  instance  to  author- 
ize. And  in  this  regard  it  matters  not  whether  the  departure  was 
from  the  statutory  mode  or  from  the  directions  of  the  decree.*' 

388.  Sales  in  Parcels  or  en  Kasse  Generally. — ^Where  land  that 
is  to  be  offered  for  sale  on  the  foreclosure  of  a  mortgage  consists  of 
several  distinct  lots  or  tracts,  Uie  laud  should  usually  be .  offered  for 
sale  in  parcels  and  not  en  masse,^'  and  it  has  been  said  thai  if  the 
land  consists  of  a  single  tract  or  body,  and  is  susceptible  of  division 
without  injury,  and  the  sale  of  the  whole  is  not  necessary  to  satisfy 
the  debt,  it  should  be  divided,  and  only  so  much  of  it  offered  at  one 
time  as  may  be  necessary  to  satisfy  the  judgment,  interest,  and  costs.** 
But  a  foredoBure  sale  k  not  invalid  because  the  preimiaes  were  not 
sold  in  parcels,  according  to  subdivisions  made  aftw  the  execution 
of  the  mortgage.**  Thus,  if  land  has  been  mortgaged  as  one  tract 
and  subsequently  platted  or  cut  up  into  city  lots,  and  some  of  the  lots 
sold,  the  mortgagor  cannot,  in  case  of  foreclosure,  insist,  as  a  matter 
of  right,  ihat  the  sale  be  of  the  lots  as  platted,  and  not  of  the  entire 

8.  Jenmu  v.  HeCarter,  94  U.  S.  470;  Piel  v.  Brayer,  30  Ind.  332,  95 

734,  24  U.  S.  (L.  ed.)  138;  Basemer  Am.  Dec.  699;  Grapengetber  v.  Fejer- 

V.  Mace,  18  Ind.  27,  81  Am.  Dee.  vary,  9  la.  163,  74  Am.  Dec.  336  and 

344;  Saiffem  v.  Johnson,  1  Paige  (N.  note;  Lay  v.  Gibbons,  14  la.  377,  81 

T.)  450,  19  Am.  Dee.  440;  Miller  v.  Am.  Deo.  487  and  note;  Hawea  v. 

Trodgeon,  16  Okla.  337,  86  Pac.  523,  Detroit  F.,  etc,  Ins.  Co.,  109  Mich. 

8  Ann.  Caa.  739  and  noU;  Dnpee  v.  324,  67  N.  W.  329,  63  A.  S.  R.  581^ 

Salt  Lakfr  Valley  Loan,  etc^  Co.,  20  James  v.  Fisk,  9  Smedee  &  M.  (Miaa.) 

Utah  103,  57  Pac.  845,  77  A.  S.  B.  144,  47  Am.  Dec  111. 

902.  Note:  37  L.B.A  744  et  seq. 

B.  Miller  ,T.  Tmdgeon,  16  Okla.  337,  And  see  Judicial  Salss,  voL  16,  p. 

86  Fac.  523,  8  Ana.  Cas.  739  and  note.  49  et  seq. 

See  infra,  par.  388.  -  IS.  Pie!  v.  Brayer,  30  Ind.  332,  95 

10.  BorainerviUe  t.  March,  142  Cal.  Am.  Dec  699. 

654,  76  pac  388,  100  A.  S.  E.  145.  14.  Olcott  v.  Bynum,  17  WaU.  44, 

XI.  Beohtd      Wier,  152  CaL  .443,  21  U.  S.  (L.  ed.)  670;  Ealava  v.  L»- 

93  Pm.  75,  16  L.EA.(N.S.)  549.  pTekz«^  21  Ala.  504,  56  Am.  JDee.  266 ; 

And  Me  jaa6c%f  par.  42B  «l;  Hq.  Street  i.  Beal,  16  la.  68^  86  Jkjn.  Dec 

IS  Wantev  t.  Qnyaon,  2W  U.  B.  504;  Hanseom  t.  Meyer,  &7'N«b.  788^ 

SS7,  26  a  Ct  340,  60  U.  a  <U.  ed.)  78  N.  W.  3«7,  73  A.  Si  S.  544. 
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tract.'*  It  is  generaUy  held  that  the  entire  liaatter  is  largely  within 
the  discretion  of  the  court,^*  and  that  the  rule  requiring  the  sale  of 
disconnected  parcels  or  pieces  of  land  to  be  made  septu'aisly  on  order 
of  sale  on  mortgage  foreclosure  is  not  an  arbitrary  one,  but  is  mforcefi 
when  necessary  to  protect  the  rights  of  the  debtor  and  to  insure  the 
best  prices  that  can  be  obtained  for  the  property.'^  Conditions  and 
drcumatances  may  easily  exist  which  will  render  it  preferable  to  sell 
disconnected  parcels  en  ma^se.'*  Thus,  where  the  whole  mortgaged 
premises  copsisted  of  several  parcels  but  constituted  one  farm,  it  was 
held  that  they  were  properly  sold  together.*'  And  it  is  the  settled 
rule  in  some  states  that  whenever  separate  known  parcels  of  land  aze 
offered  for  sale  separately  in  foreclosure  proceedings,  and  no  offer  or 
bid  is  made  for  either  parcel,  then  the  property  may  be  offered  and  sold 
in  one  parcel.*^  At  most,  a  failure  to  sell  in  parcels  is  usually  consid- 
ered a  mere  irregularity,  which  may  or  may  not  result  in  prejudice  to 
the  defendant.  If  he  deems  himself  aggrieved,  he  may  move  to  have 
the  sale  set  aside  and  the  property  resold,  or  he  may  proceed  by  bill  in 
equity.  Either  method  would  constitute  a  direct  attack  upon  the  sale. 
But  he  will  not  be  permitted  to  remain  silenfr  and  inactive  until 
demand  is  made  for  possession,  and  then  reskt  such  demand  by 
collateral  attack  upon  the  proceedings  leading  up  to  the  sale.*  And 
it  has  been  held  that  the  mortgagor  cannot  complaui  of  a  sale  en 
masse,  unless  he  alleges  and  proves  that  he  vainly  requested  that  the 
sale  be  made  in  distinct  and  separate  parts.*  The  court  cannot  be 
required  to  conclude  of  its  own  motion  and  without  averment  or 
proof  of  those  facts  that  the  property  is  divisible,  and  that  a  part 
thereof  is  sufficient -to  extinguish  the  mortgage  obligation.' 

389.  Hostestead^Where  a  mortgage  upon  a  homestead  and  other 
real  estate  is  being  foreclosed,  the  mortgagor  has  the  right,  as  i^ainst 
the  mortgagee,  and  all  other  creditors  and  lienholders  whose  rights 
are  not  prior  or  superior  to  those  of  the  mortgagee,  to  require  that, 
before  the  hom^tead  shall  be  resorted  to  for  the  purpose  of  satisfyiut; 
the  mortgage,  all  the  other  propwty  shall  be  first  exhausted.*  But 

15.  Hanse<Hn  v.  Meyer,  57  Neb.  786,  1.  Thomas        Themas,  44  Mont 

78  N.  W.  367,  73  A.  S.  R.  544.  102,  119  Pae.  288,  Ann.  Cm.  1913B 

18.  See  supra,  par.  387.  816. 

17.  Miller  v.  Tnidgcon,  16  Okla.  2.  Taylor  v.  Graham,  18  La.  Ann. 
337,  86  Paa.  523,  8  Ann.  Cas.  739.  656,  89  Am.  Dee.  699;  GronUbite  v. 
And  see  stipra,  par.  387.  Buclmnan,  59  Kan.  541,  63  Paa.  863, 

18.  Perame  v.  McCarter,  94  V.  8.  68  A.  S.  E.  379. 

734,  24  U.  S.  (L.  ed.)  136;  Miller  v.  8.  EsUva  v.  Lep»tr«,  21  Ala.  504^ 

Trudgeon,  16  Oila.  337,  86  Pac.  523,  56  Am,  Dee.  266;  Sontbcfd  v.  Parry, 

8  Ann.  Cas.  739  and  note.  21  la.  468,  89  Am.  Dee.  687. 

19.  Note:  Ann.  Cas.  1913B  620.  4.  Moody  t.  Century  Sav.  Bmk^ 
80.  Be<ihtel  v.  Wier,  152  Cal.  443,  239  U.  8.  374,  38  8.  Ct  Ul,  68  XS.  S. 

«8  Pae.  75,  16  UR.A.(N.S.)  549.  (L.  ed.)  336;  Lmy  t.  Qibbons,  U  la. 

Notei  8  Ann.  Cas.  74&  377,  SI  Am.  Dee.  487  and  note;  TttOt, 
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an  appellate  court  will  not  declare  a  foreclosure  sale  of  disooanected 
parcels  of  land  to  be  void  merely  because  the  premises  sold  included 
the  mortgagor's  homestead,  if  the  record  does  not  show  that  the  mort- 
gagor requested  or  demanded  that  the  properly  ahould  be  sold  in 
separate  parcels  or  in  a  manner  other  than  it  was.'  And  it  has  been 
held  that  where  a  wife  voluntarily  signs  and  assents  to  a  mortgage 
of  the  homestead  and  othet  personal  property  by  the  husband  to 
aecare  advances,  the  homestead  loses  its  character  ta  against  fhie  mort- 
gagee, and  becomes  subject  to  alt  his  rights  and  remedies,  and  the 
wife  has  no  right  to  insist  that  the  personal  property  be  first  st^d  and 
applied  in  relief  of  the  homestead,  especially  when  the  husband  has 
secured  additional  advanoes  on  an  agreement  that  &e  proceeds  of 
the  sale  of  the  personal  property  should  be  first  applied  to  the  pay-' 
ment  thereof.* 


390.  Who  Hay  Purchase  Geoerally;  Trustee  ez  Haleficio.— A  mc«t- 
gagee,  provided  he  be  the  highest  bidder,  may  purchase  the  land  sold 
under  a  decree  of  foreclosure.'   It  is  as  beneficial  to  the  debtor  aa  to 

the  mortgagee  that  the  XaXter  should  be  permitted  to  enhance  the  com- 
petition at  the  Aale  in  order  to  protect  his  own  interests.  In  that 
respect,  his  own  interest  coincides  with  tiiat  of  his  debtor,  as  it  is  for 
their  mutual  benefit  that  the  property  should  not  be  sacrificed  so  as 
to  leave  any  part  of  the  debi  unpaid.'  When  the  sale  is  confirmed 
and  the  deed  delivered,  the  property  becomes  his,  as  any  other,  to 
do  with  as  he  desires,  and  whether  afterward  it  may  sell  for  more  or 
leas  than  under  the  de<iree  cannot  affect  the  rights  of  the  parties  in  tiiat 
proceeding.'  The  same  considerations  apply  in  the  case  of  a  pur- 
chase by  a  person  occupying  the  premises  as  a  tenant  of  the  mort- 
gagor.^  Also,  where  an  equity  of  redemptioa  is  assigned  and  the 

•Co.      Koteb,  42  Kan.  527,  22  Pae.  Bank,  127  tT.  8.  6S2,  8  S.  Ct  1297, 

580,  16  A.  S.  R.  507.    Compare  32  U.  S.  (L.  ed.)  210:  Imboden  v. 

White  T.  PoIleyB^  20  Wis.  303,  91  Am.  Hnnter,  3  Ark.  022,  79  Am.  Dee.  116; 

Dee.  432,  bofiUng  that  where  a  mart-  Hunt  v.  ElHott,  80  Ind.  246,  41  AnL 

^mg9  eovers  a  bomeateed  and  otiier  Rep.  794;  Mnrdoek's  Case,  2  Bland 

property  whiefa  is  sobject  to  a  lien  of  (Md.)  461,  20  Am.  Dee.  381;  Stovo: 

a  flnheeqnent  judgment,  the  debtor  has  V.  Staik,  61  Ndl).  374,  85  N.  W.  286, 

no  right  to  have  the  latter  equated  87  A.  S.  B.  460;  Blythe  v.  Bidiarda,  10 

to  satisfy  the  mortgage  ia  (nder  to  Serir*  *  ^  (P^-)         13  Am.  Dee. 


6.  Gronkfaite  v.  Bn^umaai  59  Kan.  8.  Elaaton  Qnrman-^Aiferican 
541,  53  Pae.  863,  68  A.  8.  R.  879;  Bank,  127  U.  S.  682,3  S.  Ct  1297,  30 
Miner     Trudgeon,  16  OUa.  337,  86  U.  S.  (L.  adt)  210. 


Pwchaaen  and  Bids 


■proaerve  his  homestead. 


672. 


Tae.  523,  8  Ann.  Caa.  739. 

6.  'Witherington  v.  Mason,  86  Ala. 
345,  5  So.  679,  11  A.  S.  R.  41. 


9.  Stover  t.  BtaA,  SI  Neb.  Sr4, 

86  N.  W.  288,  87  A.  B.B.  460. 

10.  Bee  Lur»UM»  aiTd  Tnraire,  toL 
16,  p.  668. 


7.  Easton    v.    German  Ameriean 
R.  C.  L.  Vol  XTX.— 37,  V 
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debt  secured  is  assumed  by  the  assignee,  die  as^gnor  is  competent 
to  bid  at  the  foreclosure  sale,  since,  in  the  event  the  proceeds  are  insuffi- 
cient to  pay  the  debt,  be  is  personally  liable  and  stimulation  of  com- 
petition-may be  essential  to  his  protection. Where  the  assignee 
of  a  mortj;age  is  the  life  tenant,  and  also  the  guardian  in  socage  of 
his  daughter,  who  is  the  devisee  of  the  fee,  it  has  been  held  that 
his  purchase  ai  foreclosure  is  not  void,  but  voidable  at  her  election.^^ 
A  trustee  s^pointed  by  the  court  to  sell  the  property  cannot  become 
a  purchaser  thereof,^'  and  a  person  who  stands  in  the  relation  of 
attorney  in  fact  to  both  debtor  and  creditor  is  estopped  from  purchae- 
ing  the  property  for  his  own  benefit  on  the  principle  that  such  pur-; 
chase  is  f^iinst  public  policy.^^  If  an  agreement  is  made  between 
a  mortgagqr  and  mortgagee  that  the  .mortgage  shall  be  foreclosed  and 
the  property  bid  in  for  the  benefit  of  the  mortgagor  a  trust  relation 
is  established  between  the  parties  and  persons  acquiring  title  under 
them  with  notice  of  the  agreement.*'  So,  if  an  agreement  is  made 
between  a  mortgagor  and  a  mortgagee  that  for  the  purpose  of  clear- 
ing  tiie  title  to  the  property  mortgaged  the  mortgage  shall  be  fore- 
closed and  the'premises  purchased  by  the  mortgagee,  and  that  certain 
portions  ^all  be  by  him  conveyed  to  the  grantee  of  the  mortgagor 
and  the  residue  to  the  mortgagor  himself,  and  according  to  agree- 
ment the  foreclosure  is  had  and  a  sale  thereunder  is  made  to  the 
mortgagee,  who  conveys  to  the  grantee  of  the  mortgagee  as  agreed, 
and  permits  the  mortgagor  to  remain  in  possession  of  the  other  parcels 
for  many  years,  but  refuses  to  convey  to  him,  the  latter  is  entitled 
to  a  decree  of  conveyance.  The  mortgagee,  in  such  a  case,  is  a  trustee 
ex  maleficio  for  the  mortgagor.** 

391.  Purchase  by  Pledgee  of  Mortgage. — The  weight  of  authority 
is  apparently  to  the  effect  that  the  pledgee  of  a  mortgage  as  collateral 
security,  who  forecloses  the  same  and  purchases  the  property,  hold9 
the  title  subject  to  a  trust  in  favor  of  the  pledgor.*^  There  are,  how- 
ever, soma  decisions  to  the  contrary."    Thus  it  has  been  held  ia. 

11.  Benaieok  v.  Cook,  110  Mo.  173,  16.  Ryan  v.  Doz,  34  N.  T.  307,  90 

19  S.  W.  642,  3  A.  8.  B.  422.  Am.  Dec.  696.    OeneraUy  as  to  per- 

IS.  Boyer  v.  East,  161  N.  Y.  580,  sons  competent  to  purchase  at  jii[li<'ial 

56  N.  E.  114,  76  A.  S.  B.  290;  Jef-  sales*  see  Judioul  Sales,  vol.  16  p. 

feison  V.  Bangs,  197  K.  Y.  35,  90  N.  196  et  seq. 

E.  lOfl,  134  A.  8.  B.  856.  17.  Brown  v.  Tyler,  8  Gray  (Mass.  t 

15.  Mnrdock's  Case,  2  BUnd  (Md.)  135,  60  Am.' Deo.  239;  Union  Trust  Co. 
461,  20  Am.  Dec.  381.    And  see  Ju-  v.  Hasseltine,  200  Mass.  414,  86  N. 
mcuL  Sauss,  vol.  16,  p.  108.  777,  16  Ann.  Cos.  123  and  note. 

14.  "White  V.  Trotter,  14  Smedes  ft  Note:  7  L.H.A.(N.8.)  1094. 

H.  (Miss.)  30,  53  Am.  De&  112.  18.  Anderson    v.    Messinger.  14e 

16.  Tdlows  V.  lioemia,  156  Pa.  St.  Fed.  929,  77  C.  C.  A.  179,  7  L.R.A. 
74,  27  Atl.  24,  36  A  S.  R.  17;  Cutler  (N;S.)  1094  and  note. 
T.'.Babooek,  81  Wia.  195,  SI  N.  W.  Note:  16  Ann.  Gas.  126. 

42<i,  29  A.  S.  R.  882. 
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general  tenns  that  a  pledgee  who  purchases  at  his  own  foieclosure  sale, 
in  the  absence  of  fraud,  takes  a  free  and  absolute  titie  uuencumbered 
by  a  trust  in  favor  of  tlie  pledgor,  and  is  required  to  account  tt 
ihe  latter  only  for  the  proceeds  realized  on  th^  foreclosure  sale.'* 
Likewise,  it  has  been  decided  that  the  bidding  in  of  the  propei-ty. 
by  one  who  has  taken  an  assignment  of  a  mortgage  as  collateral 
security,  at  his  own  foreclosure  sale,  gives  him  a  good  title  to  the 
property,  and  transfers. the  trust  in  favor  of  his  debtor  to  the  pro- 
ceeds, although  the  assignor,  because  not  within  the  jurisdiction,  was 
not  made  a  party  to  the  proceedings,  where,  in  a  contract  after  the 
sale,  assignor  and  assignee  contracted  for  a  settlement,  <me  element 
of  which  was  that  the  foredosure  proceedings  should  not  be  dic»-' 
turbed.*'  Certainly,  by  agreement  between  the  parties,  the  pledge^ 
may  be  authorized  to  pur^ase  the  property  mortgaged  free  of  any 
ixusi  in  favor  of  the  pledgor.^ 

392.  Bids;  Abatement  of. — ^It  Is  regarded  as  a  very  proper  and 
wise  exercise  of  the  discretion  of  the  court  to  tiz  a  miuioium  bid  that 
will  be  received  at  a  foreclosure  sale  if  the  court  is  at  ihe  time  of 
making  the  order  of  sale  so  advised  or  informed  as  to  ezuhle  it  fairly 
tr  judge  of  the  probable  value  of  the  property.*  In  some  juris- 
dictions, under  statute,  no  sale  of  mortgaged  property  can  be  made 
under  a  junior  mortgage  unless  the  price  bid  is  sufficient  to  discharge 
the  prior  mortgage  if  that  was  conventional  or  special;  but  if  the 
prior  mortj;age  was  legal  or  judicial  this  requirement  does  not  apply, 
and  the  property  passes  to  the  purchaser  subject  to  t^A  payment  of 
the  prior  lien.*  In  others,  by  virtue  of  statute,  not  more  than  the 
amount  of  the  debt  of  a  mortgagee  need  be  bid  by  him  upon  all 
the  parcels  of  property  when  several  are  included'  in  the  security, 
and  he  may  sejp"egate  his  debt  and  bi<3  a  part  on  each  parcel  sold.* 
If  land  is  sold  under  foreclosure  by  uietes  and  bounds,  and  it  subse- 
quently appears  that  a  portion  of  the  tract  is  held  by  title  paramount, 
tiie  bid  may  properly  be  abated  to  cover  the  deficiency.*  ' 

DiMprmoMe;  RaH^ation;  OonfiTmation;  Deedi 

393.  Election  to  Avoid  Sale;  Implied  Ratification;  Estoppel  to 
Attack. — If  the  foreclosure  of  a  mortgage  is  fraudulent,  the  mortgagor 

19.  Notes:  7  L.R.A.(K3.)  1097,  16  2.  Hewitt  v.  Walters,  21  Idaho  1, 
Ann.  Cas.  126.          ,     *  119  Pae.  705,  Ann.  Cas.  1913C  35. 

20.  Anderson,  v.    Messinger,   146  9.  Nalle  v.  Yonng,  160  U.  S.  624,  16 
Fed.  929,  77  C  C.  A.  179,  7  LJLA.  S.  Ct.  624,  40  U.  S.  (L.  ed.)  560. 
(N.S.)  1094.  4.  Dennis  v.  Moaes,  18  Wash.  537^ 

1.  Union  Trust  Co.  v.  Hasseltine,  62  Pac.  333,  40  LJl.A.  302. 
200  Mass.  414,  86  K.  E.  777,  1,6  Ann.      5.  Greenvillft    People's    Bank  v. 
Caa.  123  and  note;  Plucker  v.  Teller,  Branolett,  58  S.  C  477,  36  S.  Ct.  997, 
174  Pa.  8t.  529,  34  All.  Si08,  52  A.  S.  79  A.  S.  R.  855,   And  see  J.UHCUfr 
R.  825.  Saim,  toL  16,  p.  94. 
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or  a  second  mortgagee  may  elect  to  treat  the  aale  thereunder  as  vtnd, 
and  a  second  mortgagee,  in  seeking  to  redeem,  need  not  plead  frand 

in  the  foreclosure,  but  may  proceed  as  if  no  foreclosure  had  been 
attempted;  and  if  the  defendant  pleads  it,  the  complainant  may  rely 
on  his  general  denial  in  his  replication.*  However,  to  entitle  a  mort- 
gagor disaffirm  a  sale  under  foreclosure,  he  must  exercise  his  right 
within  a  reasonable  time.  On  obtaining  knowledge  of  irregularities 
m  the  sale,  he  must  promptly  take  steps  to  have  it  set  aside,  or  a 
ratification  by  him  will  be  imjilied.'  Thos  it  has  been  held  that  if, 
after  foreclosure  and  sale  of  the  mortgaged  premises  and  ouster  under 
unlawful  detainer  ^^ainst  the  mortgagors,  they  set  up  no  claim  that 
the  debt  has  been  paid  until  more  than  two  years  thereafter,  the 
mortgagee  having  died  during  that  period,  they  are  guilty  of  gross 
laches  sufficient  to  bar  their  right  to  set  aside  the  foreclosure  sale 
and  the  deed  made  thereunder.^  And  it  has  been  decided  that  a 
suit  to  set  aside  a  foreclosure  sale  brought  eleven  years  after  the  pur- 
chaser has  ta^en  possession,  upon  the  ground  of  imperfect  service 
of  process,  "without  ex(»ise  for  delay,  should  not  be  entertained  when 
it  may  be  inferred  that  the  plaintiff  knew  of  all  the  proceedings  and 
where  the  presumptions  are  in  favor  of  jurisdiction  and  proper  serv- 
ice.* But  laches  can  scarcely  be  predicated  of  a  delay  when  the 
mortgagor  was  ignorant  of  the  fact  of  foreclosure.^*  If  an  execution 
under  which  property  is  sold  on  foreclosure  is  not  signed  by  the  proper 
officer,  and  the  defendant  therein,  who  is  present  at  the  sale  knowing 
this  fact,  makes  no  objection  to  the  sale  on  that  ground,  and,  after 
the  purchase  of  the  property  thereat  by  the  execution  plaintiff,  sur- 
renders possession  to  him,  he  is  bound  by  the  sale  and  estopped  to 
maintain  ejectment,  or  set  up  that  the  sale  was  made  under  void 
process, 'as  against  an  innocent  purchaser  for  value  from  the  execu- 
tion plaintiff.^^  And  a  mor^agor  who  accepts  the  surplus  arising 
from  a  defective  foreclosure  sale  of  mortgaged  land,  and  contracts 
vitii  the  purchaser  for  him  to  hold  the  title  as  security  for  the  money 
advanced  and  to  reconvey  upon  being  reimbursed  therefor,  is  estopped 
from  attacking  the  validity  of  the  sale.'*  And  the  same  has  been 
held  true  of  a  mortgagor,  who,  at  the  timie  the  property  is  sold  by 

6.  Long  V.  mdiards,  170  Mass.  120,  8.  Baker  v.  Cuuiin^uuii,  162  Ho. 
48  N.  E.  1083,  64  A.  S.  R.  281.  134.  62  S.  W.  445,  85  A.  S.  JL  490. 

7.  Martin  v.  Gray,  142  U.  S.  236,  9.  Martin  v.  Gray,  142  U.  S.  236, 
12  S.  Ct.  m  35  U.  S,  (L.  ed.)  997;  12  8.  Ct.  186,  36  U.  8.  (L,  ed.V997. 
Hamilton  v.  Lnbukee,  51  III.  415,  99  It.  MeEadiem  v.  Bnuskett,  8  Wash. 
Am  Dee.  662;  IGtdieU  t.  Ringle,  151  652,  36  Pae.  690,  40  A.  8.  B.  922. 
Ind.  1^  60  N.  B.  30,  68  A.  8.  R.  212;  11.  Bawlea'  v.  Jaekaoi^  104  Ga. 
Soattazd  v.  Peziy,  21  la.  488.  89  Am.  593,  30  8.  B.  820,  69  A.  S.  B.  186. 
Deo.  687:  Baker  v.  Ganuingham,  162  12.  Lanier  v.  Mdntoah,  117  Mob 
Mo.  134^  62  8.  W.  446. 86  A.  S.R.  490.  508,  23  S.  W.  fST,  88  A.  S..B.  676. 

Note:  10  L.R.A.  511. 
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the  trustee  under  foredosore,  requests  &at  tiie  nle  made,  direct* 
^6  method  of  sale,  accepts  the  proceeds,  and  subsequently  pays  rent 
to  the  purchaser  for  the  use  of  the  land.*' 

394.  >Confimuition.— The  confirmation  of  the  officer's  report  of  a 
foiecloenre  ml«  is  usually  necessary  to  ita  validity.^  The  oonfirmi^ 
tion  is  not  the  sale^  but  only  what  the  word  implies,  the  approval  of 
tK>methiDg  already  done.  The  sale  is  made  by  the  commiasioner. 
Confirmation  only  gives  the  court's  sanction  to  that  sale,  and  author* 
ixas  the  commiasioner  to  execute  the  deed.  The  purchaser  cannot 
take  possession  until  he  receives  this,  but  it  will  not  do  to  say  that 
a  sale  which  the  court  must  confirm  amounts  to  nothing.  If  the 
sale  has  been  unfairly  made,  or  is  for  a  shockingly  inadequate  price, 
the  owner  can  ol^'ect  to  the  confirmation.'*  However,  an  objection 
to  the  oonfirmation  of  a  foreclosure  sale  alleging  that  the  property 
waa  sold  and  bid  in  at  a  great  sacrifice,  and,  in  equity,  ought  to  be 
resold,  is  without  merit,  in  the  absence  of  a  showing  that  if  a  new 
sale  were  ordered,  a  larger  or  ertn  aa  Urge  a  price  could  be  obtained; 
and  an  objection  that  die  sale  wm  effected  secretly,  and  without  notleo 
to  the  defendant  or  his  counsel,  cannot  be  entertained  when  ^e  record 
shows  that  the  defendant  had  full  notice  of  the  sale.**  As  a  general 
pn^KMition  a  decree  of  confirmation  cures  any  irregularities  in  tiie 
conduet  of  a  sale  if  the  court  in  the  first  instance  might  have  author- 
ized the  sale  to  be  held  in  the  manner  in  which  it  was  in  fact  con- 
ducted."  EvOTy  intendment  necessary  to  support  a  decree  of  confirm 
mation  will  be  made,  and  if  a  sale  on  a  mortgage  foreclosure  within 
a  year  after  decree  can  be  made  only  when  the  parties  have  so 
agreed  in  writing,  it  will  be  presumed  after  an  order  confirming 
such  a  sale  that  the  requisite  stipulation  had  been  filed." 

395.  Deeds;  Description  of  Land. — A  deed  by  a  commissioner  orrcK 
nfeously  appointed  by  the  court  in  a  foreGloKire  proceeding  to  make 
sale  of  the  property,  no  steps  having  been  taken  to  secure  a  reversal 
of  the  decree,  conveys  the  title  of  the  party  against  whom  the  decree 
waa  nndered,  and  that  Utle  ii  unaffected  1^  the  emr  in  the  decrea*^ 

15.  Baker  t.  Gnnningfaun,  162  Ho.  17.  Norton  t.  Boardon,  67  Kan.  302, 
134.  62  S.  W.  445,  85  A.  S.  B.  490.     72  Pac  861, 100  A.  S.  R.  459;  Ward- 

14.  WcUb  v.  Lenox",  108  Ark.  366,  robe  v.  Leonard,  78  Neb.  531,  111  N. 

159  8.  W.  1099,  Ann.  Cas.  1914D  11;  W.  134,  126  A.  8.  R.  619.   And  see 

Toolff^  T.  Gridtey,  3  ^medes  &  H.  Jitdicial  Saus,  v<A.  16,  p.  82  et  seq. 

(Hiss.)  493,  41  Am.  Dec.  628.  18.  Andrews  t.  National  Foundry, 

16.  Wells  V.  Lenox,  108  Ark.  366,  ete.,  Works,  76  Fed.  166,  46  U.  B. 
169  8.  W.  1099,  Ann.  Cas.  1014D  U.  App.  281,  619,  22  G.  G.  A.  110,  3« 
And  see  Juwcial  BalbS)  vol,  16,  p.  UR.A.  139. 

61  et  seq.  19.  Venner  v.  Denver  Union  Water 

16.  GrasK  Lake  Farmers'  Bank  t.  Co..  40  Colo.  212,  M  Pae.  623,  122 

Qmek,  71  Hieh.  534,  39  N.  W.  752,  A.  S.  R.  1036. 
Jfi  A.  8.  R.  280. 
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Where  the  pnnStasegr  aft  a  foredosure  sale  gees  into  poesession  at  the 
expiration  of  the  time  allowed  for  redemption,  a  deed  executed  on  his 

application  therefor  nearly  four  years  afterward  by  the  sheriflF,  as 
suceeasor  of  the  ahtfiff  maJcing  the  sale,  is  valid  notwlthstaniUng  the 
delay,  no  offer  to  redeem  having  been  made.***  However,  a  recital 
in  a  flheriff's  deed  given  to  the  purchaser  at  a  mortgage  f<«ecloaiirs 
sale  that  there  haa  been  no  redemption  from  the  sale  ia  not  condu- 
sive  upon  the  judgment  debtor,  his  grantee  or  aucceeaor  in  interest, 
who  has  made  a  valid  rederaption,  and  the  latto"  may  ahow  by  collat- 
eral attack  that  such  recital  is  falee.^  The  sheriff's  deed  given  in 
ccmsummation  of  a  foreclosure  sale  does  not  have  to.  show  that  the 
statutory  requirements  in  regard  to  notice  were  complied  with,*  and 
the  worclfl  "sealed  and  delivered  in  presence  of"  the  subscribing  wit- 
ness constitute  a  sufficient  attestation  of  such  a  deed.'  Where  one 
claims  through  a  foreclosure  sale,  it  mnst  fq>pear  from  tiie  decoM 
and  deed  through  which  he  claims  that  the  title  to  the  property 
claimed  is  in  him.  If  the  decree  and  deed  are  so  defective  that  it 
cannot  be  asoertauaed  by  infection  or  from  data  which  they  furnish 
what  property  was  in  fact  sold,  or  if,  in  order  to  asceartain  ttie  inten- 
tion of  the  officer  in  selling,  it  becomes  nbcessary  to  institute  an  extrin- 
flie  inquiry,  the  deed  is  void*  The  deed,  however,  may  refer  to  some 
other  paper  or.  to  some  record  for  .the  purpose  of  description,  so  that 
it  is  necessary  to  read,  the  paper  or  record  referred  to  to  ascertain 
what  has  been  sold  and  conveyed.  Such  references  are  not  unusual 
in  voluntary  conveyances;  and  deeds  which,  but  for  them,  would  be 
nieaningless  have  always  been  sustained,  the  description  referred  to 
beinjg;  very  properly  treated  aa  if  copied  into  the  dee4  * 


396.  Setting  Sale  Aside  Generally;  Mistake.-^ales  under  a 
decretal  order  of  foreclosure  are  always  regarded  as  under  the  control 
of  the  court,  and  subject  to  the  power  of  the  court  to  set  the  sale 
aside  or  open  it,  if  the  circumstances  of  the  ease  require  it,  during 
the  pendent^  of  the  proceedings.'  But  mere  informalities  or  irregu- 
Parities  in  the  sale  do  not  constitute  a  sufficient  ground  to  set  it  aside, 
unless  the  plaintiff  can  show  that  he  was  injured  by  them,'  and,  as 

SO.  McCaaley  v.  Jonm.  34  Bfonli.  .5.  De  Sepnlveda  v.  Bangh,  74  Cal. 

375,  86  Pac.  422,  115  A.  S.  R.  53&  468,  16  Pac.  223,  5  A.  S.  B.  465  and 

1.  Phillips  T.  Hagrart,  113  Cal.  552,  note.  Generally  aa  to '  the  mode  of 
46  Pac.  843,  54  A.  S.  R.  369.           .  transferring  title  to  property  sold  at 

2.  Stinson  v.  Ross,  51  Me.  556,  81  judicial  sale,  see  JnpicxiJ<  8aus,  vol. 
Am.  Dec.  591.  36,  p.  130  et  seq. 

3.  Fosdick  V.  Bisk,  15  Ohio  84,  46  6.  Blossom  v.  Milwaokee,  etc.,  R. 


4.  Bowen  v.  Wickersham,  124  Ind.  43. 
404,  24  N.  E.  983,  19  A.  S.  R.  106.       7.  Stoekmeyer  v.  Tobin,  139  U.  S. 
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a  rule,  the  sale  Will  not  be  set  a^de  for-  zhere'lnOdoquacy  m  price." 
However,  the  sale  will  be  vacated  wliere  it  has  been  improperly, 
unfairly  or  unlawfnlly  oonduoM  *  or  wh<?re  it  is  tainted  with  fraud," 
or  where  there  haa  been  snob  a  miMaVo  n.«  would  render  it  inequitable 
either  to  the  pnTchasers  or  to  the  poiiiw  to  aiU>\v  the  f=ale  to  stand; 
and  in  such  cases  a  resale  will  frequently  be  ordered.*'  The  courts 
win  grant  relief  from  »o]pr«  mndi*  ui>on  their  decrees,  where  there  has 
been  irregnlarity  in  the  proceedings  rendering  the  title  defective,  as 
well  when  the  purchtiaer  or  parties  intercpted  have  been  misled  by  mis- 
take of  law  as  to  the  operation  of  the  decree,  as  whm-tiwy  have  been 
misled  by  a  mistake  of  fact  as  to  the  condition  of  the  property  or  estate 
jold,  provided  opplicfition  be  made  therefor  in  the  suit  in  which  the 
decree  is  entered,  within  a  roii-sonnble  titne,  and  the  relief  sought  will 
not  opemte  to  prejudioe  the  just  rights  of  other  persons.^  A  judgment 
procured  by  th^  unauthorized  appearance  of  an  attorney,  and  a  fbre- 
cloenre  sale  based  thereon,  will  be  vacated  though  the  defendant  had 
no  defense  to  the  action,  if  he  offera  to  pay  the  amount  of  the  mortgage 
debt  and  interest.  He  is  not  confined  to  his  remedy  against  the  attor- 
ney though  the  latter  is  solvent**  The  prevalenoe  of  an  epidemic 
at  the  time  and  place  of  a  sale,  owing  to  which  a  large  part  of  the  popu- 
lation had  removed,  and  bminoss  had  been  suspended  generally,  fur- 
niplies  a  good  ground  for  setting  aside  the  sale,**  and  it  has  been 
held  that  the  prevention  of  bidding  by  the  mortgagor's  announcement 
of  an  intention  to -bid  for  herself,  and  of  the  fact  that  she  was  a 
widow  dependmt  on  the  land  for  sapport,  will  require  the  sale  to 
he  set  anide  although  there  was  no  misrepresentation  or  concealment 
of  facts."  Every  person  whose  rights  are  injuriously  affected  by  the 
foreclosure  proceedings  hat*  a- right  to  have  the  aale  set  ande  or 
amended  on  motion,  even  though  he  is  not  a  party  to  the  suit,'* 
and  purchasers  who  have  bid  off  the  property  are  entitled  to  a  hear- 
ing upon  the  question  vhethor  the  sales  shall  "be  set  aside.'^ 

178,  11  S.  Ct.  504,  86  U.  S.  (L.  «d.)  U  N.  J.  Eq.        69  Aa.  Dee.  008. 
123;  Nolle  v.  YwHg,  160  U.  S.  624;     12.  See  infra,  par.  399. 
16  S.  Ct.  420,  40  U.  S.  (L.  ed.)  .560;      13.  Goodctaow  v.  £wer,  16  Cal.  461, 

SummeTville  v.  Marsh,  14*2  C-al.  554,  76  Am.  Dec.  540  and  note. 

76  Par.  n8B,  100  A.  S.  R.  146.   And  ■  14.  ATcKaohem  v.  Bneksett,  8  Wash, 

see  JtrmaAX.  Salim,  vol.  16.  p.  99  et  852,  M  Pap.  690,  40  A.  S.  R.  922. 
seq.  16.  Littell  v.  Zuntz,  2  Ala.  256,  36 

8.  8«e  infra,  par.  397.  Am.  Dee.  415. 

D.  Pasre  Y.  Krms,  80  Mi<>h.  85,  44     16.  Herndon  v.  Gibson,  38  S.  C. 

N.  W.  1052,  20  A.  S.  R.  604.  a57,  17  S.  B.  145,  37-  A.  S.  B.  765. 

Note:  9  L.R.A.  731.  20  Lit.A.  546  and  note.    And  Bee 

10.  See  infra,  par.  398.    And  see  Judicial  Sales,  vol.  16,  pp.  (J8,  94. 
JnoTCTAr.  Sales,  vol.  16,  p.  100.  17.  Note:  9  LJt.A.  731. 

11.  Goodenow  t.  Ewer,  16  Cal.  4&1,  18.  Blossom  v.  Milwankee,  etc.,  R. 
76  Am.  Dee.  540  and  note;  Lane  t.  Co.,  1  Wall.  655,  17  U.  S.  (L.  ed.) 
J-{<iliite^,  55  Minn.  370,  57  X.  \V.  1.92,  673.  And  see  Jxtdiciai/  Sal£8,  voL 
-43  A.  S.  R.  508;  Campbell  t.  Oanlu«r.  16,  pp.  113,  114. 
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397.  Inadeqiiaty  Price;  Advancement  of  Bid. — It  is  tibe  gen- 
Bral  rule  that  ia  the  absence  of  fraud  and  unfaimeaB,^'  mere  inade- 
quacy of  price  does  not  furnish  sufBcient  ground  to  invalidate  a 
foreclosure  sale,**  unless  the  price  is  so  grossly  inadequate  and  uncon- 
scionable as  to  shock  the  m<Hul  sense,  or  unless  there  be  additionid 
circumstances  against  its  fairness.^  But  if  thtfe  he  great  inadequacy, 
^^t  circumstances  of  unfairness  in  the  conduct  of  Ihe  party  benefited 
by  the  sale  will  be  sufficient  to  justify  setting  it  aside.  It  is  diffioult 
to  formulate  any  rule  more  deBnite  than  this,  and  each  case  must 
Btand  upon  its  own  peculiar  facte.'  It  is  generally  held  that  a  mort- 
gagee or  other  interested  party  is  not  entitied  to  have  a  mortgage 
foreclosure  sale  of  land  set  aside  before  oonflrmation  for  the  purpose 
of  allowing  him  to  advance  the  bid  of  the  purchaser,  when  the  sale 
is  in  accordance  with  the  decree  directing  it,  and  the  property  sold 
hafT  brought  iia  market  value,  and  the  purchaser  and  those  conducting 
«r  controlling  the  sale  have  committed  no  fraud,  unfairness,  or  other 
wrongful  act.'  However,  according  to  some  decisions  biddings  will 
be  opened  once,  where  the  mortgagee  is  the  purchaser,  cmd  the  debt 
V  not  discharged  by  the  sale,  if  a  reasonable  advance  is  offered^ 
'together  with  costs  and  expenses,  which  should  be  deposited  in  court; 
though  in  such  a  case  an  advance  of  at  least  ten  per  cent  will  b» 
required.* 

398.  Fraud.-— A  foreclosure  sale  may  be  set  aside  for  fraud.'  Thus, 
the  fraud  of  a  creditor  holding  a  mortgage  on  his  debtor's  property, 
in  inducing  the  debtor  to  permit  a  foreclosure  of  the  mortgage  and 
a  transfer  of  the  title  to  the  mortgagee  for  jouoh  Ices  than  the  prop- 

19.  See  supra,  par.  39&  And  see  2.  Ballentyne  r.  Smith,  305  U.  S. 
infra,  par.  433.  286.  27  8.  Gt  527,  61  IT.  S.  (L.  ed.) 

20.  Littell  V.  Zants,  2  Ala.  256,  36  803.  And  see  Judicial  SaziIS,  toL  1^ 
Am.  Dec'  415;  Wells  t.  Lenox,  108  p.  97. 

Ark.  366,  159  S.  W.  1099,  Ann.  Cas.  3.  Colonial,   etc,   Mortg.  Co. 

3914D  11;  SummerviUe  v.  March,  142  Sweet,  66  Ark.  152,  45  S.  W.  60,  67 

Cel.  554,  76  Fac.  388,  100  A  S.  R.  A.  S.  R.  910;  Page  r.  Kress,  80  Miefa. 

145;  Springer  t.  Law,  185  El.  542,  85,  44  N.  W.  1052,  20  A.  S.  B.  504. 

57  N.  E.  435,  76  A.  8.  R.  57;  Sowles  1  LitteU  t.  Zmitz,  2  Ala.  250,  3e 

T.  Harvey,  20  Ind.  217,  83  Am.  Dee.  Am.  Dee.  415.    Generally  as  to  the 

315;  McDonnell     De  Soto  Sar.,  etc.,  practice  of  opening  judidal  sales  to 

Aas'n.,  175  Mo.  260,  75  S.  W.  438,  receive  advance  bid^  see  JmudAi. 

97  A.  S.  R.  592;  CampbeU  v.  Qard-  Sales,  vol.  16,  p.  72. 

ner,  11  N.  J.  Eq.  423,  69  Am.  Dee.  6.  LitteU  v.  Zunts,  2  Ala.  256,  36 

598;  Bailey  v.  Hendriekson,  25  N.  D.  Am.  Dec  416;  Flood  t.  Teanpleton,  162 

500,  143  N.  W.  134,  Ann.  Cas.  1915C  Cal.  148,  92  Pac  78,  13  L.RA.(N.S.) 

739.    And  see  Judicial  Salis,  vol.  679;  Long  v.  Ridiards,  170  Mass.  120, 

16,  pp.  95, 100.  48  N.  £.  1083,  64  A.  S.  R.  281;  Camp- 

1.  Ballentyne  t.  Smith,  205  U.  S.  beU  v.  Oardner,  U  K.  J.  Sq.  423,  GO 

285,  27  8.  Ct.  627,  51  U.  8.  (L.  ed.)  Am.  Dee.  698. 

803;  McDonnell  t.  De  Soto  Sav.,  etc.,  Note:  9  LJLA.  731. 

Aas'n,  176  Mo.  260,  75  S.  W.  438,  97  And  see  Judiciax.  Saub,  toL  1% 


A.  S.  Q.  592. 
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«rty  is  worth,  urithout  interposing^  a  TaHd  dftf4)&M  ted  Mt-6ff  to  tho 
greater  part  of  the  claim,  itnder  promise,  which  the  mortgagee  does 
not  mean  to  keep,  to  deviae  the  property  to  ^e  mortgagor  upon  death 
of  the  mortgagee,  does  not  enter  into  the  decree  of  foreclosure,  so 
as  to  preclude  a  court  of  equity  from  granting  relief  therefrom,  but 
is  of  extrinsic  character,  which  will  entitle  the  court  to  interfere  and 
set  aside  the  judgment.  In  setting  aside  a  decree  foreclosing  a  mort- 
gage which  was  procured  by  fraud,  after  which  the  mortgagor  con- 
tinued in  possession,  the  rights  of  the  parties  should  be  adjusted  on 
the  theory  that  the  mortgage  was  atill  a  valid  lion  dT  the  balance  due, 
and  that  the  mortgagor  retains  possession  as  owner  of  the  property.* 
399.  Resale. — A  resale  of  pit^erty  will  be  ordered  only  when  an 
interested  party  is  not  barred  by  laches,  and  there  have  been  fraud 
and  misconduct  in  the  purchaser,  or  others  connected  with  the  sale, 
surprise  or  misapprehension,  not  attributable  to  the  party's  fault,  cre- 
ated by  the  conduct  of  the  purchaser,  or  of  some  person  interested  in 
the  sale,  or  of  the  officer  conducting  it.  Where  the  side  is  fairly 
conducted,  without  fraud,  after  proper  notice,  it  will  feqiiire  a  strong 
case  and  a  peculiar  exigency  to  warrant  a  court  in  setting  it  aside  and 
ordering  a  resale.'  HoTffever,  it  has  been  held  that  an  application 
for  resale  will  be  regarded  with  more  indulgence  when  the  mortgagee 
has  become  the  purchaser  than  wh«k  a  mere  steangOT  is  tiie  purchaser  * 
If,  by  mistake  in  the  computation  of  interest  mortgaged  premises  are 
sold  at  foreclosure  sale  for  more  than  is  due,  and  the  property  is 
worth  less  than  is  due,  the  mortgagee,  having  Hd  in  the  premises 
with  the  object  of  ratinguishing  the  indebtednesB,  may  be  relieved  in 
«quity,  and  a  resale  ordered,  without  a  tender  on  his  part  of  tb»  value 
of  the  use  of  the  premises  after  the  expiration  of  the  time  for  redemp- 
tion, that  value  being  much  le^  than  the  mistake  made  in  ,the  inter- 
cat.*  In  ord^ng  a  resale  by  its  trustee,  the  court  may  direct  the  rejec- 
tion of  the  highest  bid  made  at  a  previous  stUe,  where  the  bidder  is 
unable  to  comply  with  his  bid.^*  Where  the  pordiaser  at  a  fwedosure 
eale  refuses,  without  cause,  to  fulfil  his  contract,  the  plfuntiff  may 
obtain  an  order  for  the  estate  to  be  resold,  and  for  ^e  purchaser 
to  pay  Hbs  resulting  expenses  and  any  deficiency  in  price  arising  upon 
the  second  sale,  iJthous^  the  pioperty  had  been  conveyed  to  the 
purdiaser.^^ 

6.  Flood  T.  Templ«ton,  152  Cel.  pra,  par.  397. 

148.  92  Pae.  78, 13  L.R.A.(N.S.)  579.     9.  Lane  v.  Hohnes,  55  Minn.  379, 

7.  Goodeoow  v.  Ewer,  16  Cal.  461,  57  N.  W.  132,  43  A.  S.  R.  508. 

76  Am.  Dee.  540  and  note;  Page  v.  10.  Murdock's  Case,  2  Bland  (Md.) 

Kr«sa,  80  Mioh.  85,  44  N.  W.  1052,  461,  20  Am.  Dee.  381. 

20  A.  S.  R.  504.    See  gcnerallv,  Ju-  11.  Stuart  v.  Gav,  127  U.  8.  518,  8 

moiAL  Salm,  vol.  16,.  p.  100  et  seq.  8.  Ct.  1299,  32  V.  S.  {L.  ed.)  191. 

8.  Campbell  v.  (Gardner.  11  N.  J-  And  see  genenUIy,  Juiooial  Salbi, 
Eq.  423,  69  Am.  Dee.  598.   And  8a<  vol.  16,  p.  167  et  seq. 
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400.  Effect  OB  Sale  of  Reversal  of  Judgment. — Tn  the  absence  of 
fraud  or  gross  unfaimees,  the  general  rule  is  conceded  that  when  a 
sale  is  allowed  to  taJte  place  upon  a  judgment  of  foreclosure,  without 
any  steps  taken  to  stay  proceedings,  the  title  of  the  purchaser  will 
not  be  divested  by  a  subsequent  reversal  of  the  judgment  for  error." 
Thus,  if,  in  a  suit  to  foreclose  one  mortgage,  in  which  the  mortgagors 
and  the  holder  of  another  mortgage  are  made  parties  defendant,  a 
decree  of  foreclosure  is  entered  from  which  the  mortgagee  defendant 
appeals,  and  obtains  a  reversal  on  the  ground  that  the  court  erred 
in  determining  the  priorities  of  the  respective  mortgages,  to  which 
appeal  the  mortgagors,  however,  were  not  parties,  the  judgment  of 
reversal  does  not  alfect  the  sale  of  the  mortgaged  premises  made  to 
the  forecl<»ing  mortgagee  before  reversal,  the  execution  of  the  judg- 
mnnt  not  having  been  stayed  pending  the  appeal ;  and  the  plaintiff, 
having- obtained  a  shonff's  deed  pursuant  to  the  sale,  holds  title  para- 
mount to  that  of  the  other  mortgagee.^'  The  sale,  howevor,  may  be 
set  aside,  if  the  reversal  shows  that  the  person  foreclosing  had  no 
claim  under  the  mortgage,  and  consequently  no  right  to  have  the 
prop^y  sold  at  all.'*  And  the  ruling  finds  support  that  when  & 
judgment  foreclosing  a  mortgage,  and  directing  the  sale  of  certain 
lands  named  in  the  mortgage,  and  also  of  certain  subatituted  lands 
not  mentioned  therein,  is  reversed  as  to  the  sale  of  the  substituted, 
lands,  the  effect  of  the  reversal  is  to  destroy  the  title  thereto  acquired 
by  the  mortgagee  at  a  sale  made  before  tiie  reversal,  under  process 
issued  only  to  carry  out  the  judgment  of  foredoBure.'*  Fur&ermore, 
it  has  been  held  that  where,  on  an  appeal  from  a  judgment  foreclos- 
ing a  mortgage,  the  appellate  court  finds  that  the  amount  of  the  decree 
was  greater  than  the  plaintiff  was  entitled  to,  and  therefort;  ofders  that 
the  judgment  be  reversed,  with  directions  to  the  trial  court  to  enter 
judgment  for  the  amount  rightly  due,  the  tq>pellant  is  entitled  to  have 
the  sale  vacated  though  the  amount  of  the  bid  was  lees  than  the  plain- 
tiff was  ^titled  to  under  the  revised  judgment'* 

XXIV.  Saub  ukdkr  Poweb 

VaUdiSy,  Nciare  and  DwaUon.of  Power  Oen^rally 

401.  Introductory. — The  formal  difference  between  a  deed  of  trust 
and  a  mortgage  coupled  with  a  power  of  sale,  both  being  instruments: 

12.  Whiting  v.  United  States  Bank,  13.  Withers  v.  Jacks,  79  Cal.  297, 

13  Pet.  6, 10  U.  S.  (L.  ed.)  33;  With-  21  Pac.  824,  12  A.  S.  R.  143. 

ers  V.  Jacks,  79  Cal.  297,  21  Pac.  824,  14.  Jesup  v.  Racine  City  Bank,  16 

12  A.  S.  R.  143;  Jesup  v.  Racine  Citv  Wis.  604,  82  Am.  Dee.  703.  . 

Bank,  15  Wia.  604,  82  Am.  Deo.  703.  16.  Adams  v.  Odom,  74  Tex,  206,. 

And  Bee  Jukgial  SauSt  vol*  16>  PP-  12  S.  W.  34, 16  A.  S.  R.  827. 

27,  136.  16.  Cowdery  v.  London,  etc..  Bank. 
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Operating  as  security,  is  that  the  former  is  executed  to  a  disinterested 
third  person,  or  trustee,  and  the  latter  directly  to  the  creditor  to  be 
secured.  While  it  has  been  said  that  a  mortgage  which  has  all  the 
usna]  conditions  and  provisions  of  a  common  mortgage,  with  the 
addition  thereto  of  a  power  of  gale  vested  in  the  mortgagee,  differs 
entir^y  from  the  class  of  instruments  known  as  trust  deeds,''  in 
most  jurisdictions  ' a  deed  of  trust  and  a  mortgage  with  a  power  of 
sale  are  treated  as  having  in  general  the  same  legal  effect,  and  the 
trust  deed  is  treated  as  a  power  of  sale  mortgage ;  and  in  this  article 
the  two  kinds  of  instruments  have  been  generally  regarded  as  being 
one  and  the  same. 

402.  Validity. — That  the  parties  to  a  mortgage  may,  in  the  absence 
of  statutory  regulation,  l^ally  insert  a  provision  conferring  a  power 
of  sale  upon  the  mort^^ee  ot  a  third  pers(m  is  no  longer  a  matter 
of  doubt.**  Such  mortgages  are  not  looked  upon  with  disfavor  as 
they  once  were,^  and  it  seems  that  the  validity  of  the  power  will  be 
sustained  even  in  the  face  of  a  rule  agf^inst  perpetuities.'  However, 
the  conditions  and  provisions  for  the  execution  must  be  strictiy  con- 
strued and  complied  with.  The  authority  of  the  mortgagee  or  trustee 
is  limited  and  defined  by  the  instrument  under  which  he  acts;  and 
he  has  such  powers  only  as  are  so  granted  to  him  togettrar  wiUi  any 
that  are  necessarily  incidental  thereto.' 

403.  Nature  and  Duration  Generally;  Revocability. — By  the  great 
height  of  autliority  it  is  held  that  the  power  of  sale  vested  in  the 
mortgagee  or  trustee  in  a  power  of  sale  mortgage  is  a  power  coupled 
with  an  interest*  It  cannot,  therefore,  be  annulled  or  revoked  by 

J39  CaL  298,  73  Pec.  196,  96  A.  B.  19.  Bell  Silver,  etc.,  Hm.  Co.  v. 

-ff-  J.15.  Bntte  First  Nat.  Bank,  156  U.  S. 

^7.   Note:  Ann.  Cas.  mSA  1050  470,  15  S.  Ct.  440,  39  V.  S.  (L.  ed.) 

497;  LefBer  v.  Armstrong,  4  la.  482, 

JS.    ShUIaher  v.  Bobinaon,  97  U.  S.  68  Am.  Deo.  672;  Carson  v.  Blakey,  6 

U.  S.  (L.  ed.j  967;  Piatt  v.  Mo.  273,  35  Am.  Deo.  440;  Shew 

''nic^tr^    Pac.  B.  Co.,  99  U.  S.  48,  25  CaU,  U9  N.  C.  450,  26  S.  E.  33,  56  A. 

(L.  ed.)  424;  Stephens  v.  Clay,  S.  R.  678;  Johnson  v.  Johnson,  27  S. 

i>'    OIToJo.  489,  30  Pac.  43,  31  A.  S,  B.  C.  309,  3  S.  E.  606,  13  A.  S.  R.  636. 

^        :^oot  v.  Burr,  41  Colo.  102,  92  Notes:  49  A.  S.  E.  133;  92  A-,  S.  K. 

236,   13   L.B.A.{N.S.)    1210;  573  et  seq. 

^^•^■^^  V.  Lindley,  31  IH.  174,  83  Am.  80.  Shew  v.  CaU,  119  N.  0.  450,  26 

"Sig;  Rogera  v.  Shewmakar,  27  S.  E.  33,  56  A.  S-  B-  678. 

-^^pp.  631,  60  N.  E.  462,  87  A.  1.  Note:  49  A.  B.  B.  133. 

^-         -       274;  Webb  v.  Hosellon,  4  Neb.  2.  And  see  infra,  par.  442.  . 

H.  «  Am.  Rep.  638;  Fiske  t.  May-  3.  Pardee  v.  Lindley,  31  Dl-  174, 

SO  Neb.  186,  133  N.  W.  195,  83  Am.  Dec  219;  Barrick  v.  Homer, 

*'^*»-    ^Ulas.  1913A  1043  and  note;  Hoff-  78  Md-  253,  27  AU.  lUl,  44  A.  S.  R. 

Merkall.  5  Ohio  St  124,  64  283  and  note;  Taylor  t.  Carroll,  89 

™--    X:>ec  637;  MeVay  t.  Toasley,  20  Md.  S2,  42  AtL  920,.  44  L.B.A.  479; 

\         -     258,  106  N.  W.  932,  129  A.  3.  Cranston  v.  Crane,  97  Mass.  459,  93 

^'    92'7-.   And  MS  Hrtna,  par.  40  et  Am.  Dee.  106;  HaU  t.  BUsa,  118  Jfaea. 

564,  19  Am.  R^.  476;  B^ank 
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any  act  of  ihe  mortgagor.*  Kor  is  it  rervoked  by  his  initanity,*  or  hia 
bankruptcy,*  or,  as  a  rule,  although  there  is  some  opinion  to  the 
contrary,  by  his  deith,'  There  are,  however,  some  juriadictions  in 
which  it  is  held  that  the  powet  of  sale  vested  in  the  mortgagee  by 
a  power  of  ^le  mortga^  is  not  a  power  coupled  with  an  interest;  * 
but  even  in  those  juzisdictions  aa  the  power  is  a  part  of  a  contract 
for  consideration,  it  cannot  be  revoked  by  the  mortgagor,^  nor  can 
it  be  revoked  by  the  rendition  of  a  judgment  against  the  mortgagor 
in  favor  of  a  subsequent  creditor."  The  reason  given  for  the  view 
that  the  power  of  sale  vested  in  the  mortgagee  is  not  a  power  coupled 
with  an  interest  is  that  in  the  states  so  holding  the  legal  title  in 
the  mortgaged  property  does  not  pass  to  the  mortgagee,  but  remains 
in  the  mortgagor,  even  after  condition  broken.*' 

404.  Sarrivability. — Where  the  power  of  sale  vested  in  a  mort- 
gagee or  trustee  .in  a  power  of  sale  mortgage  or  trust  deed  "is  held 
to  be  a  power  coupled  with  an  interest,'*  it  is  not  revocable  by  the 
death  of  the  grantor.^  And  a  sale  after  his  death  is  valid  without 

Colonial,  etc.,  Mortg.  Co.,  86  Miss.  317;  Johnson  v.  Johnson,  27  8.  C. 

103,  38  So.  340,  4  Ann.  Cas.  54  and  300,  3  S.  £.  606,  13  A.  8.  R.  636. 

note;.70  UR~A.  135  and  note;  Beatier.  Note:  4  Ann.  Cas.  58. 

Bntler,  21  Mo.  313,  64  Am.  Dec.  234:  9..  Mutual  Loan,  etc.,  Co.  v.  Haas, 

Schanewark  v.  Hoberecht,  117  Mo.  22,  100  Ga.  Ill,  27  S.  E.  980,  62  A.  S.  R. 

22  S.  W.  049,  38  A.  S.  R.  631;  Bergen  317;  Seymour  v.  National  Bldg.,  etc., 

V.  Bennett,  1  Caineg  Cas.  (N.        1,  Ass'n,  116  Oa.  285,  42  S.  £.  518,  94 

2  Am.  Dee.  281;  Osgood  v.  Franklin,  A.  S.  R.  131. 

2  Jo^  Cb.  (N.  T.)  1,  7  Am.  Dee.  Note:  4  Ajia.  Cas.  58. 

513;  Wilson  v.  Troup,  2  Cow.  (N.  Y.)  10.  Mutual  Loan,  etc.,  Co.  v.  Haas, 

195.  16  Am,  Dec.  458;  Carter  v.  Slo-  100  Ga.  Ill,  27  S.  E.  980,  62  A.  S.  R. 

comb,  122  N.  C.  475,  29  S.  E.  720,  65  317;  Seymour  v.  National  Bldg.,  etc.. 

A.  S.  R.  714;  Grandin  v.  Emmons,  10  Ass'n,  116  Ga.  285,  42  S.  £.  518,  94 

N.  D.  223^  86  N.  W.  723,  88  A.  B.  R.  A.  8.  R.  131. 

684,  54  L.R.A.  610.  Note:  4  Ann.  Caa.  59. 

Note:  92  A.  S.  R.  575.  11.  Johnson  t.  Johnson,  27  8.  €L 

4.  Cranston  r.  Crane,  97  Mass.  459,  309,  3  8.  E.  606,  13  A.  8.  B.  836. 
93  Am.  Dee.  106;  Hall  v.  Bliss,  118  Note:  4  Ann.  Cas.  58. 

Mass.  554,  19  Am.  Rep.  476:  Schane-  12.  See  supra,  par.  403. 

vet^  V.  Hoberecht,  117  Mo.  22,  22  S.  13.  More  v.  Calkins,  95  Cal.  435,  30 

W.  940,  38  A.  S.  R.  631.  Pac.  583,  29  A.  S.  R.  128;  Pardee  t. 

Notes:  8  I1.B.A.  50;  4  Ann.  Cas.  Lindley,  31  HI.  174,  83  Am.  Dec. 

59.  219;  Barriek  v.  Horner.  78  Md.  253, 

5.  Barriek  t.  Homer,  78  Md.  253,  27  Atl.  1111,  44  A.  S.  R.  283;  Taylor 
27  Atl.  1111,  44  A.  8.  R.  283  and  note;  v.  Carroll,  89  Md.  32,  42  Atl.  fl20,  44 
Lundberg  v.  DaTidson,  72  Minn.  49,  74  L.R.A.  479 ;  Hall  t.  Bliss,  118  Mass. 
N.  W.  1018,  42  L.R.A.  103.  554,  19  Am.  Rep.  476;  Prank  v. 

Note:  4  Ann.  Cas.  58  et  seq.  Colonial,  etc.,  Mortg.  Co.,  86  Miss, 

e.  Hall  V.  Bliss,  118  Mass.  664,  10  103,  38  So.  348,  70  L.R.A.  136  and 

Am.  Rep.  476.  note;  Beatie  v.  Butler,  21  Mo.  313,  64 

Note:  4  Ann.  Cm.  59.  Am.   Dec.  234;  Muth  v.  Ooddaid, 

7.  See  infra,  par,  404.  28   Mont.   237,   72   Pae.   621,  98 

8.  Mntnal  Loan,  etc.,  Co.  t.  Haas,  A.  8.  B.  6m;  Bogea  t.  B«i- 
100  0a.  Ul,  27  8.  IB.  980,  62  A  8.  R.  nett,  1  Gainn  Cas.  (N.  T.)  1,  « 
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iiotiee  to  the  htaxs  of  the  mortgagor.^'   Similarly  tJie  powor  of  sub- 
stitution  of  a  new  trustee,  granted  in  a  trust  deeiil  to  the  benefieiary 
tihereio,  is  a  power  coupled  with  ab  interest,  and  hence  is  not  revocable 
by  tlie  death  of  the  grantor.*'*   However,  in  some  jurisdictions  powers 
of  ssHg  in  mortgages  are  held  to  he  extinguished  by  the  death  of  the 
mortgngor,  on  the  theory  that  piortgagee  are  only  a  security  for  the 
paycnexit  of  Ihe  indebtedness,  and  do  not  pass  the  legal  estate.  The 
mortgftgee's  interest  is  held  not  to  he  in  the  thing  itself.  The  power 
is  ther^ore  said  to  he  ntdced,**  But  even  in  those  jurisdictions  where' 
the  title  passes  by  the  instrument,  the  power  is  not  revoked  by  ther 
death  of  ihe  grabtor.^'   In  some  jurisdictions,  however,  it  has  beea 
provided  by  statute  thai  creditors  of  any  estate  whose  debts  are  secured 
by  mortgage  or  deed  of  trust  on  real  estate  shall  not  be  allowed  to 
fwecloee  auch  mortgage  or  deed  of  trust  within  oim  year  from  the' 
death   of  the  testator  or  intestate,  luUees  by  the  permission  of  the 
county  court  having  charge  of  the  estate,  and  not  until  th^r  debts 
or  elaxxne  have  been  allolred  by  soefa  court     And  in  certain  other 
states  xmder  statutory  provisions  the  death  ot  a  inwtgagor  m  far 
revokes  the  power  conferred  upon  a  trustee  to  sell  that  a  sale  made 
pending  an  administration,  or  within  four  years  aftw  the  death  of ' 
the  mortgagor,  is  void.   Tliis  rule  has  Uso  been  held  to  extend  to 
the  purchaser  of  the  mortgaged  property,  so  that  upon  his  death, 
even  though  he'  has  not  assumed  the  debt,  the  foreclosure  must  be 
bad  tlirou^  the  probate  court  and  not  through  a  sale  by  the  trustee.** 

ExecuHon  of  Powar  and  Canduet  of  Sale  OeneraUy 

405.  Ettry  by  Mortgagee  Unnecessary;  Intervention  of  or  Resort 

to  Court.— There  is  no  n^essity  of  a  mortgagee's  making  any  entry 
into  the  possession  of  mortgaged  premises  as  a  prerequisite  for  fore- 
closure under  a  power.**  Furthermore  it  is  generally  held  that  in 
the  absence  of  statutory  regulation  on  the  subject  the  mortgagee  or 
^  trustee  may  make  a  valid  sale  under  the  power  and  convey  a  good 

Am.  Dee.  281;  Osgood  v.  Franklin,  2  Cas.  54,  70  L.R.A.  135. 

Jtdins.  Cfa.  1,  7  Am.  Dec.  513;  Fann-  16.  Johnson  v.  Johnson,  27  S.  C. 

en*  Lou,  ete.,  Co.  v.  Wi}8on,  139  N.  Y.  309,  3  S.  E.  606, 13  A.  8.  R.  63& 

284,  34  N.  E.  784,  36  A.  8.  B.  696;  Notes:  92  A.  S.  B.  576;  70  Lil.A. 

Carter  r.  Sloeomb,  123  K.  C.  475.  29  140  ;  4  Ann.  Cas.  66. 

B.  E.  720,  65  A.  S.  B.  714;  Gh-andin  v.  17.  Note:  70  L.R-A.  140. 

Emmona,  10  N.  D.  223,  86  N.  W.  7^  18.  Notes:  70  IxUJl  145;  4  Ann. 

88  A.  S.  B.  684,  54  L.BjL  610.  Gw.  59. 

Notes:  92  A.  S.  B.  576;  8  Ii.B.A.  19.  Note*:  92  A.  S.  B.  676;  70 

50;  18  Eng.  Bui.  Cas.  44&  L.B.A.  141;  4  Ann.  Caa.  59. 

14.  Carter      Sloeomb,  122  N.  G.  80.  Cranston  v.  Cnme,  97  MasR. 

476,  29  S.  E.  720,  65  A.  S.  B.  714.  469,  03  Am.  Dee.  106;  Karefaer  v. 

16.-  Frank  t.  Colonial,  etc.,  Hart«.  Gans,  13  &  D.  383,  83  N.  W.  431,  79 

Co.,  86  Uitt.  103,  38  So.  346,  4  Ann.  A.  S.  B.  893. 
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title  to  the  purchaser  without  the  intervention  of  a  court,'  although 
in  a  few  jurisdictions  a  contrary  rule  has  been  laid  down.*  It  is  to 
be  noted,  too,  that  a  power  in  a  mortgage  to  sell  the  mortgaged  prop- 
erty upon  default  in  the  payment  of  the  debt  is  a  matter  of  contract 
between  the  parties,  and  will  not,  as  a  rule,  be  interfered  with  by 
the  court,  in  the  absence  of  fraud,  or  some  statutory  regulation  on 
the  subject.'  Mortgages  with  a  power  of  sale  or  deeds  of  trust  are 
resorted  to  because  affording  a  less  expensive,  as  well  as  a  more  con- 
venient and  more  expeditious,  mode  of  foreclosure  than  that  formerly 
existing,  and  the  makers  should  not  be  required  to  pay  the  greater 
expense  of  a  foreclosure  in  equity,  unless  some  good  and  sufficient 
TMwHi  be  shown  for  taking  the  matter  into  court.*  Accordingly,  a 
trustee  in  a  trust  deed  cannot  resort  to  a  court  of  eqaily  to  have  a 
sale  made  undw  its  decree  instead  of  selling  under  the  power  con* 
tained  in  the  trust  deed,  unless  he  shows  sudi  an  impediment  to  the 
exercise  of  the  power  as  renders  it  inequitable  for  him  to  proceed 
vithout  the  aid  of  the  court.*  However,  ^  courts  of  equity,  or  of  equi- 
table jurisdiction,  will  still  guard  the  rights  of  the  mortgagor  with 
jealous  care,  and  where  manifest  wrong  .and  oppression  are  made  to 
appear,  the  court  will  give  relief.*  It  has  frequently  been  held  that 
it  becomes  the  duty  of  a  trustee  or  mortgagee  to  apply  to  a  court 
of  equity  where  there  is  a  cloud  upon  the  title,  or  where  there  is 
doubt  or  uncertainty  as  to  the  amount  to  be  raised,  or  as  to  priw 
incumbrances  on  the  trust  subject,  or  where  there  is  a  conflict  between 
the  creditors,  or  in  any  case  in  which  the  aid  of  a  court  of  equity 
is  necessa^  to  remove  impediments  in  the  way  of  a  fair  execution 
of  his  trust.'   And  there  is  authority  to  the  effect  that  if,  when  a  bill 

1.  Hetropolis  Bank  v.  OattaehHck,  Jones,  98  Tenn.  630,  27  S.  W.  1009, 
14  Pet.  19,  10  XT.  8.  (L.  ed.)  335  ;  42  A.  S.  R.  931 

Markey  v.  Langley,  92  U.  8.  142,  23  Note:  92  A.  S.  R.  574  et  seq. 

U.  S.  (L.  ed.)  701:  Bell  Silver,  etc.,  *■  Clark  v.  Jonee,  93  Tenn.  639,  27 

Min.  Co.  V.  Batte  First  Nat.  Bank!  S.  W  1009,  42  A.  S.  R.  931. 

166  U.  8.  470,  15  S.  Ct.  440,  39  U.  S.  ■    ^J^^'^o^  i«'i**»o^V*""v 

(L.  ed.)  497;  Gillespie  v.  Smith.  29  f  ^^eT T«  ^  6  8  W  181 

111.  473,  81  Am.  Deo.  328;  Carson  v.  ?  q ^Lul^' 

Bjakey,  6  Mo.  273  35  Am.  Dec.  440;  l.tvt iJAT^,  99  » 

W.  1009,  ^  A.  S  B^31.  49  S.  E.  904,  110  A.  S.  R.  721. 

Notes:  19  A  S.  R.  275  ;  92  A  3.  R.  e_  Hurd  v.  Case,  32  lU.  45,  83  Am. 

574;  18  Eng.  Rul.  Cas.  445.  249;  Shew  v.  Call,  119  N.  C.  460, 

And  see  supra,  par.  402.  26  8.  E.  33,  56  A.  S.  R.  678;  John- 

2.  Piske  V.  Mayhew,  90  Neb.  196,  son  t.  Johnson,  27  8.  C.  309,  S  B.  E. 
133  N.  W.  195,  Ami.  Cas.  1913A  1043  606,  13  A.  S.  R.  636. 

and  note.  Note :  92  A.  8.  R.  676. 

Note:  92  A.  8.  R.  575.  And  see  infra,  par.  434  et  seq. 

3.  Markey  Lanj^ey,  92  U.  S.  7.  Draper  v.  Davis,  104  U.  S.  347, 
142,  23  U.  S.  (L.  ed.)  701;  Gark  v.  20  U.  S.  (U  ed.)  783;  Washinstoo, 
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is  61ed  to  enjoin  a  trustee  from  selling  the  trust  prop^y,  it  appeara 
that  the  property,  since  the  creation  of  the  trust,  has  been  divided 
into  lots,  and  portions  of  it  sold  to  purchasers  who  have  erected  build- 
ings thereon,  and  against  which  there  are  recorded  mechanics'  liens 
and  other  impedimenta  to  a  fair  sale,  the  court  should  retain  the  case 
and  have  the  trust  executed  under  its  supervision,  to  the  end  that 
the  rights  and  priorities  of  the  several  lien  creditors  may  be  ascertained 
And  established." 

406.  Persons  Entitled  to  Execute  Power;  SubstitUtimi  of  Trustee. — 
A.  power  of  sale  given  to  a  mortgagee  or  trustee  can  be  executed  only 
"by  him,  if  there  has  been  no  transfer  of  the  debt  so  as  to  pass  the 
legal  title  thereto ;  *  but  if  the  debt  has  been  legsdly  assigned,  the 
assignee  is  the  one  authorized  to  make  the  sale.'*  However,  it  has 
been  held  that  the  assignee  of  a  mortgagee  imder  a  mortgage  containr- 
ing  a  power  of  sale  cannot  sell  and  convey  title  to  the  purchaser, 
unless  the  assignment  was  sufficient  to  convey  an  interest  to  the 
■assignee,^^  and  has  been  prc^erly  recorded.^'  And,  while  the  weight 
sf  authority  is  to  the  contrary,  it  has  been  stated  that  in  tiiose  juris- 
^icti<ms  wherein  a  mortgagee  is  vested  with  legal  title,  a  power  of 
sale  in  a  mortgage  or  deed  of  trust  cannot  be  executed  by  an  assignee, 
•of  iJie  debt  unless  the  assignment  was  made  by  deed.^'  Where  &  first 
mortgage  gives  a  power  of  sale  to  the  mortgagee  or  his  attorney,  and 
a  second  mort^;age  of  the  same  property  to  another  person  gives  a 
power  of  sale  to  the  mortgagee  or  his  attoirn^,  and  t^be  attorneys  are 
designated  in  the  respective  mortgages  and  an  diff^nt  persons,  it 
has  been  held  that  the  attorney  desif^iated  in  the  second  niortgage 
cannot  sell  under  the  first  mortgage,  though  that  mortgage  has  been 
assigned  to  the  second  mortgagee.^*  The  foreclosure  of  a  mortgage 
by  advertisement,  after  the  death  of  the  mortgagee,  upon  a  notice 
of  sale  purporting  to  be  by  his  authority,  is  a  nulUty,  and  cannot 
bo  made  effectual  by  proof  that  the  notice  was  in  fact  given  -  by 

otOM  B.  Co.  v.  Alexandria,  etc.,  R.  Co..  Pardee  v.  Lindl^,  31  IB.  174,  83  Am. 

19  Qrat  (Ta.)  692, 100  Am.  DecTLO;  Dee.   219   and   note;   Hamilton  v. 

MollCT  V.  Stone,  84  Ya.  834,  «  S.  E.  Lubnkee,  51  UK  415,  99  Am.  Dm^. 

223, 10  A.  8.  B.  8B»;  Hndsoo  v.  Bar-  562;  Sanford  v.  Kane,  133  lU.  190, 

ham,  101  Ya.  83,  48  8.  E.  189,  99  24  N.  £.  414, 23  A.  S.  B.  002  and  noi^ 


8.  Hudson  v.  Bariiam,  101  Ya.  83,  Ifieh.  338,  51  Am.  I>ae.  98. 
43  S.  E.  189,  99  A.  S.  B.  849.  Note:  13  L.B.A.  294. 

9.  Hamilton  v.  Labnkee,  51  lU.  416,  11.  Note:  23  A.  S.  B.  800. 

Am.  Deo.  S82;  Wameefes     Lemb-  IS.  Hebiten  v.  Bina,  17  K.  D.  2S5, 

-ea,  71  Dl.  91,  22  Am.  Bep.  83  ;  Saa-  118  N.  W.  85,  138  A.  S.  B.  700. 

ford  T.  Kane.  133  lU.  199,  24  N.  E.  Note:  8  LJUL.  GO. 

414, 23  A.  S.  B.  602  and  note,  8  LBA.  IS.  See  mpm,  par.  121. 

724.   And  see  infra,  par.  434  et  aeq.  14.  Stomp  t.  Warfield,  104  Md. 

10.  Brewer  v. '  Atk«iaon,  121  Ala.  580,  63  AU.  34^  118  A.  B.  B.  434,  M 
-410.  25  So.  992,  77  A.  &  R.  64'  Asn.  Caa  249. 


A.  S.  B.  849. 
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another  person,  who  conducted  the  proceeding, in  ^d  faith,  and 
really  in  his  own  behalf.**  Likewise,  where  a  deed  of  trust  gives 
a  power  to  the  trustee^  "or  his  legal  r^resentative,"  to  sell  the  prop- 
erty conveyed  by  the  deed  on  default  of  payment  of  the  debte  for 
which  it  was  conveyed  as  security,  the  power  cannot  be  exercised 
by  the  administrator  of  the  trustee,  but  only  by  his  successor  in  the 
trust.**  Provision  is  sometimes  made  in  a  trust  deed  for  the  appoint- 
ment of  a  8ubstitut«d  trustee ;  and  in  case  of  such  an  appointment^ 
it  must  be  made  in  the  manner  specified  in  the  instrument.*'  Thus, 
where  a  deed  of  trust  expressly  provides  that  a  substituted  trustee 
can  only  be  appointed  by  the  holder  of  the  note  by  writing,  duly 
acknowledged,  Uie  appointment  must  be  made  in  the  manner  specified^ 
and  no  power  is  conferred  upon  the  substituted  trustee  unlees  it  is  so 
made.**  Furthermore,  it  has  been  held  that  a  sale  by  a  substituted 
trustee  under  a  trust  deed,  before  his  substitution  as  trustee  has  been 
recorded,  is  void.** 

407.  Necessity  foi  Strict  Compliance  with  Power. — While  a  power 
of  sale  contained  in  a  mortgage  or  trust  deed  is  valid,  and  a  sale 
thereunder  may  confer  a  good  title  on  the  purchaser,^*  the  powers 
of  the  person  foreclosing  thereunder  are  limited  and  defined  by  the 
instrument  under  which  he  acts,  and  he  has  only  such  authority 
as  is  thus  expresedy  conferred  upon  him,  together  wiih  the  incidental 
and  implied  powers  that  are  necessarily  included  therein.^  Accord- 
ingly, the  trustee  or  mortgagee  must  see  that  in  all  material  matters 
he  keeps  within  his  powers,  and  must  execute  ^e  trost  in  stnct 
compliance  therewith.*   Thus,  it  has  been  held  that  where,  by  the 

16.  Bausman  r.  KeUey,  38  Minn.  1023,  71  A.  S.  B.  140;  Hard  Case, 

197,  36  N.  W.  333,  8  A.  S.  R.  661.  32  111.  45,  83  Am.  Deo.  249;  CWl 

16.  Warnecke  v.  Lembca,  71  111.  91,  v.  Ross,  33  111.  244,  85  Am.  Dec.  270; 
22  Am.  Rep.  85.  Irish  v.  Antioch  College,  126  111.  474, 

17.  Walters  v.  Webster,  52  Colo.  18  N.  E.  768,  9  A.  S.  R.  638;  Seare  t. 
549,  123  Pae.  952,  Ann.  Cas.  1914A  Livermore,  17  la.  297,  85  Am.  Dec. 
23;  Soottish  American  Mortg.  Co.  v.  564;  Hunt  v.  Townshead,  31  Ud-  336, 
Butler,  99  Miss.  56,  54  So.  686,  Ann.  100  Am.  Dee.  63;  Nilea  v.  Jian8f9rd,  1 
Cas.  1913C  1236.   6ee  Tbitsts.  Mich.  338,  51  Am.  Dee.  95;  Carson 

18.  Walters  v.  Webster,  52  Colo.  v.  Blakey,  6  Mo.  273,  35  Am.  Dec. 
540.  123  Pac  952,  Ann.  Cas.  1914A  440;  Barnard  v.  Duncan,  38  Mo.  170, 
23.  90  Am.  Dec.  416;  Powers  t.  Kueck- 

19.  Polk  V.  Dale,  93  Miss.  664,  47  hoff,  41  Mo.  425,  97  Am.  Dec.  281 
So.  386,  17  Ann.  Cas.  754.  and  note;  Maxwell  v.  Barringer,  110 

20.  See  supra,  par.  402.  N.  C.  76,  14  S-  E.  516,  28  A.  S.  R. 

1.  George  v.  Zinn,  57  W.  Va.  15,  668;  Ferebee  v.  Sawyer,  167  N.  C. 
49  S.  E.  904,  UO  A.  a  R.  721.  199,  83  S.  E.  17,  L.R.A.1915B  640; 

2.  Greenleaf  v.  Queen,  1  Pet.  138,  Duty  v.  Graham,  12  Tex.  427,  62  Anu 
7  U.  S.  (L.  ed.)  85;  ShiUaber  y.  Dec.  534;  FiUler  v.  O'Neal.  G9  Tex. 
Robinson,  97  tJ.  S.  68,  24  U.  S.  (L.  349,  6  S.  W.  181,  5  A.  S.  B.  59. 
vL)   967;  Bent-Otero  Imp.  Co.  v.  Notes:  99  Am.  Dee.  568;  19  A.  S. 
^liitehead,  25  Colp.  354,  54  Pac.  R.  294,  296  ;  92  A.  S.  B.  676. 
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tems  of  a  deed,  conveying  real  estate  in  trust,  to  be  sold  for  the 
benefit  of  the  creditor  of  tilie  grantor,  the  trustee  is  directed  to  sell 
the  property  conveyed  by  public  auction,  he  is  bound  to  conform 
to  this  mode  of  sale.  This  being  the  test  of  value  which  the  grantor 
bought  propOT  to  require,  it  is  not  competent  for  the  trustee  to  estab- 
lish any  other;  although,  by  doing  so,  he  might,  in  reality,  promote 
the  interests  of  those  for  whom  he  acts.'  I>ikewiae,  if  the  ^xercine 
of  the  power  of  sale  in  a  deed  of  trust  ia  conditioned  upon  the  request 
of  the  beneficiarjj  a  request  from  him  ia  a  condition  precedent  to  a 
sale  in  the  absence'  of  circumstances  from  which  a  request  may  be 
inferred.*  It  has  been  held,  however,  that  a  court  may  be  empowered 
by  statute  to  decree  a  sale  when  property  is  held  in  trust,  and  one 
or  more  persons  required  to  consent  withhold  consent  unreasonably, 
and  such  a  statute  is  not  unconstitutional  as  taking  property  without 
due  process  of  law.*  .  Generally  there  are  no  legal  presumptions  or 
intendments  raised  to  support  the  proceedings  of  the  trustee  or  mort- 
gagee, as  there  might  be  if  the  sale  was  made  pursuant  to  a  dei-ree 
of  court.'  It  has,  however,  been  said  that  the  presumption  is  to  be 
indulged  that  a  trustee  did  those  acta  in  pais  which  were  conditions 
precedent  to  the  valid  execution  of  the  power  of  sale,  although  the 
fon  e  of  thia  presumptibn  may  be  overcome  by  any  competent  evidence 
sufficient  to  produce  an  equilibrium,  or  to  leave  the  preponderance 
b6  lightly  in  favor  of  the  presumption  that  the  jury  do  not  believe 
some  act  to  have  been  done  which  was  essential  to  the  validity  of 
the  sale.'  In  considering  the  extent  of  a  power,  the  intent  of  the 
parties  must  control.  In  conformity  with  this  intent,  a  general  power 
may  be  limited,  or  a  limited  power  made  general.* 

408.  Necessity  for  Good  Faith  and  Diligence;  Hatter  of  Discretion 
Generally. — The  trustee  or  mortgagee,  although  he  has  a  legal  right 
to  sell  under  the  power  to  satisfy  the  mortgage  debt,  must  in  the 
performance  of  this  duty  exercise  good  faith  and  use  reasonable  dili- 
gence! to  protect  the  riglitfi  of  the  mortgagor  under  the  terms  Of  the 
power.*  And  a  mortgagor  can  recover  the  damages  sustained  by  him 

8.  Oreenleaf  v.  Queen,  1  Pet.  138,  9.  Leflkr  t.  ArnutTong,  4  la.  482, 

7  U.  S.  (L.  ed.)  8£L  68  Aim.  Dec.  672;  Hood  v.  AdamR,  124 

4.  Bent-Otero  Imp^  'Co.  t.  White-  Mass.  481,  26  Am.  Rep.  687;  Given? 

head,  25  Colo.  351,  54  Pac.  1023,  71  MeCray,  1S6  Mo.  306, 93  B.  W.  374, 

A.  S.  R.  140,  113  A.  S.  B.  736;  Hinton  v.  PritieliaTd, 

B.  In  re  Fieeman,  181  Pa.  St  405,  120  N.  G.  1,  26  S.  E.  627,  68  A.  S.  R. 

37  Atl.  591,  59  A.  S.  R.  BTtS.           "  768;  Washington,  etc,  R,  Co.  v.  Alex- 

6.  Hnrd  t.  Case,  32  111.  43,  83  Am,  andria,  ete.,  R.  Co.,  19  Orat.  £Va.) 
Dee.  249;  Niles  y.  Ransford,  1  Miefa.  592,  100  Am.  Dee.  710;  MuHer  t. 
336j  51  Am.  Dee.  95.  Stone,  84  Va.  643,  6  S.  E.  223,  10 

7.  Tyler  v.'  Herring,  67  Bliss.  169,  A.  S.  R.  889;  Hudson  v.  Barham,  101 
6  So.  840,  Id  A.  B.  R.  263.  Va.  63,  43  S.  E.  189,  -99  A.  S.  R.  m ; 

8.  Wilson  V:  Troup,  2  Cow.  (S.  Y.).  Warner  v.  Jacob,  20  Ch.  DC  220,  SL 


U  J.  Gh.  642,  46.  L.  T.  K.  S.  666,  30 
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from  the  wrongful  execution  of  a  power  of  sale  in  the  mortgage  when 
there  was  no  default,  even  if  the  sale  was  an  absolute  nullity,  if  a 
subsequent  transfer  has  placed  the  property  in  the  bands  of  a  pur- 
chaser for  value  with  a  title  which  appears  perfect  on  the  record* 
and  constitutes  a  cloud  on  the  mortgagor's  title.**  The  tiuatee  or 
mortgagee  must  use  reasonable  effort  to  obtain  a  fair  price  for  tho 
property/*  and  it  has  been  held  that  a  mortgagee  selling  for  an 
article  of  fluctuating  value,  instead  of  money,  ia  chargeable  with  th« 
highest  market  value  of  the  property  sold,  to  be  credited  to  the  account 
of  the  mortgagor.'*  So  also  a  trustee  or  mortgagee  must  properly 
follow  and  conduct  the  sale  in  those  particulars  which  the  contract 
leaves  to  his  determination.**  Thus,  if  the  owner  of  a  homestead 
subject  to  a  deed  of  trust  dies  leaving  a  widow  and  minor  children, 
and  a,  third  person  acquires  the  interest  of  some  of  the  children,  after 
which  tiie  trustee  in  the  dead  of  tni?^  proceeds  to  sell  the  premises 
during  the  minority  of  two  of  the  children,  the  third  person  has  no 
absolute  right  to  control  the  method  of  the  sale,  and  the  trustee  must 
exercise  a  sound  discrel'oc  for  the  protection  of  all  of  Uie  persons 
interested  in  the  premises.**  If  ther^  i«.  direction  in  the  former, 
and  the  deed  includes  two  or  more  parcels  of  land,  the  trustee  hns 
a  discretion  to  determine  which  he  will  first  o^er  for  sale,  and  may 
therefore  determinb  Hrst  to  sell  a  parcel  which  has  already  been  sold 
under  a  subsequent  deed  of  trust.** 

409.  Time  and  Place  of  Sale. — A  sale  under  a  power  in  a  mortgage 
should  be  had  on  a  regular  day  of  public  sales,  unless  the  iosbrument 
creating  the  power  stipulates  that  the  sale  may  be  had  at  some  other 
time.**  However,  it  has  been  held  that  a  trust  deed  to  secure  the 
payment  of  a  debt  authorizing  the  trustees,  on  default,  to  make  saJo 
within  lawful  hours  does  not  refer  to  the  statute  prescribing  the  daya 
on  which  execution-  sales  may  be  made.  Hence  a  sale  hereunder 
cannot  be  held  invalid  because  made  on  a  day  not  bo  preawibed. 


W.  B.  721,  IS  Eng.  Bol.  Caa.  452  and 

note. 

Note:  92  A.  S.  B.  575. 

10.  Rogers  t.  Bames,  169  Mass. 
179,  47  N.  E.  602,  38  L.B.A.  145. 

11.  Wygal  T.  Bigelow,  42  Kan. 
477,  22  Pae.  612,  18  A.  S.  R.  495; 
HofEman  v.  Anthony,  6  R.  I.  282,  75 
Am.  Dec.  701;  Washington,  etc.,  R. 
Co.  V.  Alexandria,  etc.,  R.  Co.,  19 
'^t.  (Ta.)  592,  100  Am.  Dec.  710; 
Muller  T.  Stone,  84  Va.  834,  6  S.  E. 
223, 10  A.  S.  R.  889  and  note;  Hudson 
T.  Barham.  101  Va.  63,  43  S.  E.  189, 
99  A.  S.  R.  849. 

Note:  103  A.  S.  R.  51. 


And  see  infra,  par.  431  et  aeg. 
12.  Benham  v.  Rowe,  2  Cal.  387, 
56  Am.  Dec.  342. 

15.  Givens  y.  HcCray,  196  Mo. 
306,  93  S.  W.  374,  113  A.  8.  R.  736. 

Note:  92  A.  S.  R.  575. 

14.  Oivenfl  T.  McCray,  196  Mo.  306, 
93  8.  W.  374,  113  A.  8.  R.  736. 

IB.  Hinton  v.  Pritchard,  120  N.  C. 
1,  26  S.  E.  627,  58  A.  8.  E.  768.  And 
see  infra,  par.  424. 

16.  Garrett  v.  Crawford,  128  Oa. 
519,  57  S.  E.  792,  U  Ann.  Cas.  167, 
119  A.  8.  R.  398.  And  see  infn,  par. 
414. 
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^6  provision  must  be  construed  merely  as  prohibiting  the  maJcing 
of  a  sale  at  such  an  unusual  or  unreasonable  hour  of  the  day  as 
might  cause  a  sacrifice  of  the  property.*'  Aa  a  power  of  sale  con- 
tained in  a  deed  of  trust  must  be  strictly  followed  to  render  its 
exercise  valid,  a  sale  at  a  place  other  than  that  designated  in  the 
de^d  does  not  deprive  the  grantor  of  the  right  to  redeem.  And  in  the 
application  of  this  doctrine  it  has  been  held  that  a  power  of  sale 
contained  in  a  trust  deed,  providing  that  the  sale  "shall  be  made 
at  the  courthouse  door/'  means  that  one  sale  of  the  pn^erty  shall  be 
made  at  the  door  of  one  particular  courthouse,  and  nort  that  several 
sales  shall  be  made  at  dift'eraot  times,  at  the  door  of  several  court- 
houses.'^ The  proper  place  of  sale  under  a.  mortgage,  containing  a 
power  of  sale  at  "the  courthouse  door,"  where  the  courthouse  has  be^ 
ranoved  or  destroyed,  is  generally  the  door  of  the  building  used  as 
a  courthouse  at  the  time  of  the  sale,  rather  than  the  place  which  was 
used  aa  a  courthouse  at  tiie  time  of  the  eieefnitioiL  of  the  mortgage.'* 
The  reason  upon  which  the  rule  is  based  is  that  as  the  object  of 
providing  for  a  sale  at  the  courthouse  door  is  obviously  to  secure  a 
sale  at  a  public  place  where  a  large  number  of  persons  generally 
congregate,  it  is  the  intention  by  these  prm^sions  to  designate  tlie 
building  in  which  courts  are  actually  held  at  the  time  of  the  sale. 
Where  there  is  more  than  one  courthouse,  the  proper  plEice  for  a  sale 
when  the  mortgage  fails  to  specify  the  courthouse  intended  is  not 
so  well  established  as  in  case  of  the  removal  or  destruction  of  the 
only  courthouse.  In  one  case,  wherein  it  appeared  that  at  the  time 
of  the  sale  there  were  two  courthouses  in  the  county,  the  court  held 
that  the  sale  was  properly  made  at  the  door  of  the  courthouse  located 
at  the  county  seat.  But  it  has  been  ruled  in  substance  that  where  there 
are  two  courthousee,  a  sale  may  be  held  at  the  door  of  either,  the 
notice  of  sale  being  required  merely  to  qoecify  the  place.**  Of  course 
where  there  is  a  conflict  between  the  statutoty  place  of  sale  and  the 
place  of  sale  designated  in  a  trust  deed,  the  land  must  be  sold  at 
^e  place  designated  by  the  statute.'  However,  if  a  trust  deed  declares 
that  on  default  in  the  payment  of  the  obligation  or  demand  secured 
by  it,  the  creditor  may  sell  the  property  at  a  designated  place,  a 
statute  prescribing  the  mode  of  sale  under  all  trust  deeds,  raiacted 
after  the  giving  of  the  notice  described  in  the  deed,  is  inapplicable, 
and  a  sale  may  lawfully  be  made  by  complying  witii  the  directions 

17.  Thompson  v.  Cobb,  95  Tex.  140,  510,  58  8.  B.  50,  11  Ann.  'Cak.  168 
66  8.  W.  1090,  93  A.  S.  R.  820.  and  note.    And  see  Judicial  Bales, 

18.  Scbaneveik  v.  Hobereeht,  117  vol.  l6,  p.  48. 

Mo.  22,  22  S.  W.  949,  38  A.  S.  R.  631.     20.  Note:  11  Ann,  Caa.  160;  167. 
See  infra,  par.  414.  1.  Polk  t.  D^e,  93  Miaff.  664,  47 

19.  Pavton  t.  MePbaul,  128  Oa.  .So.  386, 17  Ann.  Cas.  754. 
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of  the  deed,  though  the  directions  of  the  statute  are  thereby  di»- 
rejjarded.* 

410.  Effect  of  Sale  on  Equity  of  Redemption;  Necessity  for  Uemo- 
randum. — The  general  rule  is  that  the  effect  of  a  sale  fairly  made 
under  a  deed  of  trust  containing  a  power  to  sell,  or  by  a  mortgagee 
or  his  assignee  under  a  power  contained  in  the  mortgage,  is  to  cut 
off  the  equity  of  redemption  of  the  mortgagor.*  Such  sale  cuts  off  (he 
equity  of  redemption  as  effectually  as  a  sale  under  a  decree  of  fore- 
closure in  equity.  The  mortgagor's  rights  and  interests  are  wholly 
divested,  and  if  he  thereafter  remains  in  possession,  he  is  a  tenant  at 
sufferance.^  Under  this  rule  it  is  unnecessf^y,  according  to  one  view, 
that  there  be  a  memorandum  to  satisfy  the  statute  of  frauds,*  but 
on  the  other  hand,  there  is  authority  to  the  effect  that  a  sale  of  land 
at  auction  by  a  mortgagee  under  a  power  contained  in  the  mortgage 
is  not  binding  unless  a  memorandum  is  made  as  prescribed  by  the 
statute  of  frauds.* 

411.  Execution  of  Deed;  Prestunptions  Created  by. — ^It  may  be 
stated  generally  that  the  sale  in  the  exercise  of  a  power  contained 
in  a  mortgage,  which  conveys  the  title  of  the  mortgagor,  is  the  sale 
as  completed  by  the  execution  of  a  deed  at  the  expiration  of  the  period 
allowed  for  redempticHi.^  Where  a  mortgage  giving  a  power  of  sale 
authorizes  the  mortgagee,  or  any  person  for  him,  to  execute  a  deed 
to  the  purchaser,  eithw  as  Uie  attorney  of  the  mortgagor  or  in  his 
own  name,  the  deed  may  be  executed  in  ather  form.*  Fur&ermore, 
a  mortgagee  selling  under  his  powet  of  sale  can  make  a  good  deed 
to  the  purchaser  without  the  concurrence  of  the  mortgagor.*  And  a 
deed  by  a  mortgagee,  signed  in  his  own  name,  but  purporting  to  be  in 
the  execution  of  the  power  of  sale  in  the  mortgage,  is  a  good  execu- 
tion  of  the  power,  when  the  recitals  of  the  deed  are  sufficient  to  indi- 
cate that  it  was  the  intention  of  the  grantor  to  convey  in  behalf  of  the 
mortg^gor^  and  not  in  his  own  behalf.^^    The  deed  from  a  trustee 

2.  International  BIdg.,  etc,  Assoc  8.  Cranston  v.  Ccane,  97  Mass. 
V.  Hardy,  86  Tex.  610,  26  S.  W.  497,  459,  93  Am.  Dee.  106  and  note. 

40  A.  S.  R.  870,  24  L.R.A.  284.  9.  Corder  v.  Morgan,  18  Ves.  Jr., 

3.  Di-ake  t.  Rhodes,  155  Ala.  498,  344,  18  Eng.  Ral.  Cas.  442  and  note. 
46  So.  769,  130  A.  S.  R.  62.  Compare  Johnsott  v.  Johnson,  27  S. 

Note:  92  A.  S.  R.  596.  C.  309,  3  S.  E.  606,  13  A.  S.  B.  636, 

4.  Note :  92  A.  S.  R.  596  et  seg.  holding  that  a  mortgage  giving  power 

5.  Drake  t.  Rhodes,  155  Ala.  498,  to  the  mortgagee  to  sell  tne  mortgaged 
46  So.  769,  130  A.  S.  R.  62.  premises  does  not  convey  to  turn  le^ 

6.  Seymour  v.  National  BIdg.,  etc.,  title  thereto;  that  the  title  remains  in 
Aj»oc,  116  Oa.  285,  42  B.  £.  618,  94  the  mortgagor,  and  any  sale  or  oonvey- 
A.  S.  R.  131.  ance  thereof  must  be  in  his  n&mc 

7.  North  Dakota  Horse,  etc.,  Co.  v.     10.  Payton  v.  McPhanl,  128  Oa. 
Serumgard,  17  N-  D.  466,  117  N.  W.  510,  58  S.  K.  60,  U  Ann.  Caa.  163. 
463, 138  A.  S.  R.  717, 29  L.B.A.(N.S.) 

808. 
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in  &  mortgage  conveys  whatever  title  he  haA,  althou^  it  recites  a 
<lecree  of  foreclosure;  since  it  will  not  be  assumed  from  this  recital 
that  the  trustee  acted  only  by  virtue  of  tlie  'power  which  the  decree 
conferred.''  It  is  not  essential  to  the  validity  of  a  toist  deed  that 
it  shall  be  signed  by  the  trustee,  althou^  it  was  intended  to  be  sighed 
by  him,  where  the  other  parties  Who  sign  expressly  agree  that  it  shtUl 
be  binding  as  between  them,  regardless  of  the  trustee.''  And  neither 
error  in  mere  recitals  in  a  trustee's  deed,  not  its  silence  as  to  the  hour 
of  the  day  when  the  sale  occurred,  makes  the  deed  void  or  ineffectual 
aa  a  conveyance  of  the  title."  Where  a  sale  has  been  made  under  a 
power  contained  in  a  mortgage  or  a  trust  deed,  and  a  deed  has  been 
duly  made  to  the  purchaser,  it  will  be  presumed  on  collateral  attack 
in  an  action  at  law  that  the  requirements  of  the  mortgage  and  the 
statutes  as  to  notice  have  been  complied  with,  and  that  th6  proceed- 
ings have  been  regular;  and  evidence,  other  than  the  deed  and  its 
recitals,  ia  unnecessary  to  show  legEd  title  in  the  purchaser.'*  It  has, 
however,  been  said  that  the  effect  of  the  deed  in  this  respect  may  be 
orercome  by  any  competent  evidence  which,  notwithstanding  the  deed 
and  ite  recitals,  leaves  the. jury  unaUe  to  say  that  proper  notice  was 
given.'*  Where  mortgaged  premises  were  sold  at  auction,  pursuant 
to  statute,  the- executors  of  ihe  mortgagee,  under  a  power  in  the 
mortgage,  loid  Ute  Mily  deed  produced  was  one  dated  a  number  of 
years  afterwards,  it  was  held  that  it  would  be  presumed  that  the  sale 
was  regular,  iAiat  a  deed  to  the  purchaser  was  made  at  the  time  of  the 
sale  and  lodt,  and  that  tiw  ^mA  pzoduoed  was  executed  merely  for. 
greater  caution." 

412.  Compsiisatiim  to  TmstWi-r-Under  a  deed  of  trust  providing 
that  the  trustee  therein  shall  be  wttitled  to  reeaonable  ccMnpensation 
for  all  services  rendered  in  the  execution  of  the  trust,  he  may,  upon 
foreclosure,^  be  allowed  reasonable  remuneration  for  his  serviceB  and 
reasonable  counsel  fees  out  of  the  proceeds  of  the  sale.'^  And  it  has 
been  held  that  a  mortgage  is  not  made  usnrious  by  a  stipulation  for 
reasonable  compensation,  beyond  lawful  intiereet,  for  extra  trouble  and 
expense  by  the  mortgagee  in  selling  the  land  in  case  of  default.'^  An 
agreement  in  a  trust  deed  to  secure  tbe  payment  of  a  loan  that  a 

11.  Chesapeake  Beach  B.  Go.  t.  468,  81  Pac.  305,  UO  A.  8.  R.  1020. 
Washington,  etc,  E.  Co.,  199  U.  8.      IB.  Tyler  v.  Herring,  67  SGbb.  169, 
247,  26  8.  Ct  25,  50  U.  S.  (L.  ed.)  6  So.  840, 19  A.  8.  R.  263. 

175.  16.  Demarest  v.  Wynkoop,  3  Johns. 

12.  8mitb      Davis,  90  Cal.  26,  27  Ch.  (N.  Y.)  IS),  8  Am.  Dee.  467. 
Pac.  26,  25  A.  S.  R.  92.  17,  Guignon  v.  Unioh  Tnwt  Co.,  156 

13.  Mansfield  v.  Exeelnor  Refininf  Vi.  136,  40  N.  E.  556,  4t  A.  8  R. 
Co.,  136  V.  8.  326,  10  8.  Ct  825,  34  186.  iuid  see  supra,  par.  377  et  seq, 
n.  S.  (L.  ed.)  162.  18.  Oambril  r.  Doe,  8  Blackf.  (Ind.} 

14.  Hattbmrs  t.  Simtaj,  13  Wyo.  140,  44  Am.  Dee.  760.  , 
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commission  be  paid  to  tlie  ;trustee  for  making  a  saU  cannot  affect  tht 
validity  of  the  loon  nor  invalidate  the  notice  of  the  sale.'* 

Notice  of  8cU;  Postponement 

413.  Notice  Generally. — The  object  of  a  notice  of  sale  under  a 
power  in  a  mortgage  ia  to  secure  the  attendance  of  purchasers  and 
to  obtain  a  fair  price  for  the  property  mortgaged,  and  it  is  the  duty 
of  the  mortgagee  to  see  that  such  notice  is  given  as  will  reasonably 
accomplish  the  end  designed.*"  The  notice,  as  a  rule,  should  con- 
tain such  facts  as  would  necessarily  apprise  the  public  of  the  place, 
time,'  and  terms  of  the  sale,*  and  the  property  to  be  sold.'  But  mere 
omissions  and  inaccuracies  in  these  respects,  not  calculated  to  mis- 
lead, and  working  no  prejudice,  will  not  be  regarded.  Therefore, 
wh^  theNdeed  empowers  the  trustee  to  sell  at  public  auction  at  the 
courthouse  in  a  certain  town  and  county,  and  the  notice  states  that 
the  sale  will  be  for  cash,  at  the  courthovise  door  in  such  town,  but 
without  naming  the  county,  or  stating  that  it  will  be  at  public  auction, 
the  notice  is  sufficient  until  it  is  shown  that  injury  resulted  therefrom.* 
Howevor,  a  notice  of  a  mOTtgagee's  sale  under  a  power  in  a  mortgage 
is  fatally  defective  when  it  is  not  signed  by  any  one,  gives  neither 
the  name  of  the  mortgagor  nor  that  of  the  mortgagee,  does  not  give 
correctly  the  number  of  the  page  in  the  volume  of  the  records  in 
which  the  mortgage  is  recorded,  and  does  not  name  the  auctioneer 
who  is  employed  to  conduct  the  sale ;  and  notwithstanding  a  sale  under 
such  a  notice,  a  court  of  equity  will  decree  that  the  mortgage  has 
not  been  foreclosed,  and  permit  the  mortgagor  to  redeem.*  It  is  held 
that  a  notice  of  sale  which  complies  with  the  requirements  of  the 
power  authorizing  the  sale  is  sufficient.*  Accordingly,  it  is  not  -neces- 
."Miry  that  the  notice  of  a  sale  to  be  made  under  a  power  contained 
in  a  mortgage  state  that  there  had  been  a  default  in  the  payment  of 
the  debt  secured  thereby,  vfhm  the  mortgage  itself  does  not  require 
such  a  statement.'  A  substantial  compliance  with  the  statute  regu- 
lating what  a  notice  of  foreclosure  by  advertaaement  must  contain  is 
sufficient;  *  though  want  of  substantial  compliance  is  fatal.* 

19.  Floyd  V,  National  Loan,  «tc.,     3.  See  infra,  nar.  415. 

Co.,  49  W.  Va.  327.  38  S.  E.  653,  87  4.  Powers  v.  Kaeckhotf,  41  Mo.  425, 

A.  S.  R.  805,  54  L.K.A.  536.  97  Am.  Dec.  281. 

20.  Yellowly  v.  Beardaley,  76  Hiaa.  6.  Hoffman  v.  Anthony,  6  E.  L 
613,  24  So.  973,  71  A.  S.  R.  536;  282,  75  Am.  Dec.  701. 

Powers  V.  Kueckhoff,  41  Mo.  425,  97  6.  Note:  75  Am.  Dec  704. 

Am.  Dec.  281;  Hoffman  v.  Anthot^,  6  7.  Drake  v.  Rhodes,  155  Ala.  498, 

R.  I.  282,  75  Am.  Dec.  701  and  note.  46  So.  769,  130  A.  S.  R.  62. 

1.  See  infra,  par.  414.  8.  McCardia  v.  Billing,  10  N.  D. 

2.  YeUowly  v.  Beardsley,  76  Mies.  373,  87  N.  W.  1008,  88  A  S.  R.  729. 
613,  24  So.  973,  71  A.  S.  R.  536;  9.  Bigler  v.  WaUer,  14  Wall.  297, 
Powers  V.  EDeekhofl,  41  Mo.  425,  97  20  U.  S.  (L.  ed.)  891. 

Am.  Dee.  281. 
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.  414.  Tine  ud  PUce  9i  Sale^Tbe  notice  of  sale  under  the  power 
in  a  mortgage  or  trust  deed  should  contain  a  statement  of  the  time 
at  which  the  sale  will  be  held.  An  error  in  giving  the  date  of  sale 
if  of  such  a  character  as  to  make  the  notice  in  that  respect  ambigu- 
oos,  <»r  to  mislead  the  public,  will  be  fatal  to  the  validity  of  the 
notice,^*  as  where  in  the  advertisement  the  sale  is  advertised  to  be 
made  in  one  year,  though  it  is  designed  to  be  made,  and  is  actually 
mad^  in  the  succeeding  year.''  likewise,  the  notice  of  a  trustee'a 
sale  is  improper  and  insoffident  when  made  by  advertisement  naming 
an  impossible  day  as  the  day  of  sale,  for  it  is  only  by  inquiry,  and 
not  by  anj^hing  contained  in  the  notice,  that  p^^ns  could  ascertain 
the  day  set  for  sale ;  the  trustee  cannot  proceed  to  sell  under  such  a 
notice.'*  But  if  the  mistake  as  to  the  date  of  tiie  sale  is  not  of  a 
character  to  mislead  the  public,  it  will  not  affect  the  sufficiency  of 
the  notice.*'  Thus,  an  error  of  ten  years  in  the  date  has  been  con- 
sidered to  be  obvious  on  im^^ection  and,  therefore,  not  of  vitiating 
fwce.  A  like  view  has  been  taken  wiUi  respect  to  a  notice  published 
on  the  seventh  day  of  December  to  the  effect  ikat  the  sale  would 
take  place  "on  the  twenty-eighth  day  of  December  next,"  the  court 
saying  that  the  notice  oould  not  be  considered  to  mean  that  the  sale 
was  to  take  place  in  a  year  and  twenty  days  instead  of  in  twenty  days 
from  its  date.  Nor  is  it  sufficient  ground  for  setting  aside  a  sale 
that  the  advertis^ent  stated  the  wrong  day  of  the  week^  where  the 
day  of  the  month  was  gLven  correctly,  and  there  is  no  evidence  that 
any  fraud  was  intended,  and  no  proof  that  «ay  one  was  misled  by 
the  mistake.'*  It  seema  that  it  is  not  neoe^ry  to  state  in  a,  notice 
the  precise  hour  of  &e  day  at  which  the  sale  will  be  held,  provided 
the  hours  between  whidk  it  is  to  tate  place  bel<mg  to  the  business 
hours  of  the  day.**  Furthermore,  the  law  does  not  recognize  fractions 
of  ah  hour.  Hence,  if  a  trustee  gives  notice  that  he  will  make  a  sale 
at  a  certain  hour  he  is  not  required  to  sell  precisely  at  that  hour, 
but  may  sell  at  any  time  during  the  hour,  and  a  sale  at  half  past  the 
hour  is  not  a  departure  from  the  notice.**  The  notice  should  inform 
tlie  public  as  to  the  place  where  the  sale  will  be  conducted,  and  an 
omission  in  that  respect  may  be  fatal.^'   However,  a  metre  omission 

10.  Tellowly  t.  Bearddey,  76  Miss.     Note:  75  Am.  Dec.  707. 
613,  24  So.  973,  71  A.  8.  R.  536;      14.  Note:  75  Am.  Dee.  707- 
Powers  T.  Kaeckhoft,  41  Mo.  435,  97      16.  See  supra,  par.  383, 

Am.  Dee.  281  and  note;  Fitzpstriek  16.  Lothrop  t.  Tzacy,  24  Colo.  382. 

T.  Fitcpatriek,  6  B.  I.  64,  7&  Am.  Dee.  61  Pao.  486,  65  A.  S.  R.  2^. 

681,  17.  Yellowly  v.  Beardsley,  76  Miss. 

Note;  76  Am.  Dee.  707,  613,  24  So.  973,  71  A.  S.  R.  536; 

11.  Note:  76  Am.  Dec  707.  Powers  v.  Kueckhoff,  41  Mo.  425,  97 

12.  Note:  97  Am.  Dec  283.  Am.  Dec  281;  Fitzpatriek  t.  Fitz- 
18.  I>owef8  T.  KneekiiolF.  41  M«   patrick,  6  R.  I.  64,  75  Am.  Dao.  681. 

iS&t  97  Am.  Dm.  281.  Note :  75  Am.  Dec  706 
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or  inaccuracy  in  the  statement  of  the  place,  not  ealculAtted  to  misl^/ 
and  working  no  prejudice,  will  not  be  regarded/^  and  it  has  been 
held  that  the  notice  of  the  place  of  sale  was  sufticient  where ^e  mort- 
gage required  the  posting  of  written  advertiaements  desoribii]^  the 
place  of  sale,  and  the  property  was  advertised  to  be  sold  "at  the  town  of 
St.  Joseph,"  "the  town  being  small,  the  sale  being  on  ihe  mortgaged 
premises  which  were  situated  in  the  business  portion  of  the  town,  and 
no  sacrifice  of  the  property  having  occurred." 

415.  Description  of  Property;  Signatnre  of  Holder  of  Kortgafe.— 
A  correct  description  of  the  land  to  be  sold  should  be  given  in  the 
notice,**  or  hy  a  proper  reference  to  a  plot  or  deed  on  record.^  If 
there  has  been  a  release  of  part  of  the  mortgaged  propwty,  and  the 
advertisement  for  the  sale  includes  all  the  land  originally  encumbered^ 
while  by  the  terms  of  the  mortgage  all  the  land  over  which  tiie  mort> 
gagee  has  a  power  of  sale  is  the  land  remaining  after  the  r^ease,  tiie 
sale  is  not  a  valid  execution  of  the  power.'  So  it  has  been  held  that 
a  notice  of  a  mortgage  sale  which  describes  land  as  containing 
four  acres  more  than  the  tract  of  land  mortgaged  is  insufficient,  though 
the  tract  to  be  sold  is  contained  in  the  tract  advertised.'  As  a  rule, 
it  is  an  essential  quality  of  a  notice  of  sale  that  ft  appear  to  be  given 
by  competent  authority,*  and  a  notice  by  a  mere  stranger  can  affect 
nothing.'  It  has,  however,  been  held  that  the  notice  of  sale  is  valid 
though  not  signed  by  the  holder  of  the  mortgage  or  his  assignee,* 
and  certainly  it  is  not  necessfury  that  the  notice  be  signed  by  the  mori- 
g^ee  when  the  power  atithorisied'  and  required  it  to  be  given  1^  tlie 
assignee,  who  might  sell  thereunder.'  So  the  failure  to  append  the 
name  of  the  holdel*  of  the  mortgage  to  a  notify  of  foreclosure  under 
a  power,  when  it  is  signed  by  the  sheriff  and  by  an  attorney  as  a.Uiar- 

18.  PowenB  T.  Kueckhoff,  41  Mo.  premises  to  be  aold,  without  more, 
425i  97  Am.  Dee.  281.  and  without  naming  the  grantor  or 

19.  Beatie  v.  Butler,  21  Mo.  313,  grantee,  and  signed  by  a  substituted 
64  Am.  Dec.  234.  trustee,  is  not  a  sufficient  description 

20.  Drakes  v.  Rhodes,  155  Ala.  498,  of  the  land  to  be  sold,  and  a  s»le 
46  So.  769,  130  A.  S.  R.  62;  Woon-  thereunder  is  void. 

aoeket  People's  Sav.  Bank  v.  Wander-  2.  Wooosoeket  People's  Sav-  Bank 

lich,  178  Mass.  453,  59  N.  E.  1040,  v.  WunderHch,  178  Mass.  433,  59  N. 

86  A.  S.  R.  493;  Yellowly  v.  Beards-  E.  1040,  86  A.  S.  R.  493. 

ley,  76  Miss.  613,  24  So.  973,  71  A.  3.  Note:  75  A.  D.  706. 

S.  R.  536;  Powers  v.  Kueckhoff,  41  4.  Niles  v.  Ransford,  1  Mieh.  338, 

Mo.  425,  97  Am.  Dec.  281.  61  Am.  Dec.  95;  Bausman  v.  Kelley, 

Note:  75  Am.  Dee.  706.  38  Minn.  797,  36  N.  W.  333,  8  A.  S. 

1.  Fitzpatrick  v.  Fitzpatrick,  6  R.  R.  661. 

I.  64,  75  Am.  Dee,  681.   See,  however,  6.  Bausman   t.   Kelley,   38  Mina. 

Yellowh-  V.  Beai-dsley,  76  Miss.  613,  197,  36  N.  W.  333,  8  A.  S.  B.  «61. 

24  So.  973,  71  A.  S.  R.  536,  holding  6.  Notes:  75  Am.  Dec.  687. 

that  a  mere  reference  in  a  notice  of  Notes:  8  L.R.A.  1. 

sale  under  a  trust  deed  to  the  page  of  7.  Fitzpatriek  v.  Fitspa^ie^  fi  B. 

the  record  for  a  desniptiDn  of  the  T.  64,  75  Am.  Dee.  681. 
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nsy  for  the  assignee,  and  Ae  notice  disdoeee  the  name  of  the  aaaignee 
ffrndoeing,  does  not  render  the  sale  invalid.* 

416.  Description  ef  Indebtedness;  Injunction  for  Overstatement — 
Evwk  though  the  advertisement  or  notice  of  sale  undw  a  power  con- 
tained in  a  mortgage  or  deed  of  trust  describes  a  different  and  other 
or  larger  indebtedness  than  that  described  in  or  secured  thereby,  the 
sale  is  not  rendered  invaUd,  if  it  is  not  shown  that  the  property  Wa» 
injuriouflly  affected,  or  bidders  deterred  from  attending  the  sale,  or  that 
the  notice  was  published  for  a  fraudulent  purpose ;  or  if  so,  that  tlie 
defwdanis  putidpated  in  it,  or  had  any  knowledge  of  it.*  A  trifling 
discr^aney  between  the  amount  claimed  to  be  due  in  the  notice  and 
the  actual  inclebtedness  will  not  constitute  sufficient  grounds  for  an 
injunction,  and  unless  the  showing  made  upon  oonaideration  of  the 
moving  and  opposing  pf^wrs  ia  ai^cient  to  satisfy  the  trial  judge 
that  the  actual  indebtedness  will  probably  be  established  upon  the 
trial  of  an  amount  substantially  leas  than  the  amount  claimed  in  the 
notice,  an  injunction  should  not  issue.  On  the  other  hand,  if  it  is 
fairly  made  to  appear  OiBi  a  mortgagee  is  seeking,  through  an  im- 
proper use  of  the  statutory  proceeding,  to  sell  the  property  for  an 
amount  substantially  in  excess  of  the  mortgage  debt,  the  mortgagor 
is  entitled  to  the  reasonable  and  eiTective  remedy  afforded  by  an  order 
restraining  the  sale  until  the  true  amount  of  the  indebtedness  is  aseer- 
tained.'*  According  to  some  decisions  where  the  mortgagor,  after  a 
sale  has  been  held,  cornea  in  and  claims  that  the  amount  for  which 
the  property  was  advertised  was  in  excess  of  that  due,  if  he  cannot 
show  an  excuse  for  not  wplying  to  the  court  before  the  sal^  he  must 
abide  the  oonsequences.'* 

417.  Length  of  Hotice^Tbe  general  rule  in  regard  to  computing 
the  time  during  which  notices  of  sale  under  a  power  in  a  mortgage 
or  trust  deed  run  or  should  run  is  that  the  day  of  performance  is 
to  be  included,  and  the  day  from  which  the  notice  begins  to  run  is  to 
be  excluded.^'  Thus  it  has  hem  held  that  a  sale  under  a  deed  of 
trust  requiring  the  land  to  be  sold  after  an  advertisement  of  ten  days 
is  void  where  the  first  publication  is  made  on  the  eighth  of  a  month 
and  the  sale  is  held  on  the  eighteenth  of  the  same  month,  as  the  day 
upon  which  the  advertisement  is  first  published  is  to  be  excluded  in 
computing  the  time  when  the  puUication  should  begin.>*  And  where 
the  power  of  sale  in  a  mortgage  requiree  twenty  days'  notioe  of  the 

8.  Bailey  v.  HendricksoD,  25  N.  D.  and  note.    And  m  infra,  par.  436. 
500,  143  K.  W.  134,  Ann.  Cas.  1915G     11.  Note:  35  L.R.A.(K.S.)  910. 
739.  12.  Teacher  v.  Hiatt,  23  la.  527, 

9.  Hamilton   t.  Lubokee,  51  HI.  92  Am.  Dee.  440. 

415,  99  Am.  Dee.  562  and  note.  Note;  49  L.R.A.  235. 

10.  Ekebeiv  v.  Mackay,  114  Minn.  And  see  supra,  par.  385. 
501, 131  N.  W.  787,  Ann.  Cas.  1912C  13.  Note:  49  L.R.A.  23& 
568  snd  note,  35  L.B.A(N.S.)  909 
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sale  to  be  given  in  a  newspaper^  the  notice 'mtist  appear  daily  for 
twenty  days  before  the  day  of  sde,  if  the  paper  selected  be  a  daily 
paper.**  However,  where  a  mortgage  provides  for  thirty  days*  notice 
of  the  time  and  place  and  terms  of  sale,  by  publishing  the  same  once 
a  week  for  ihrea  wdeks  successively,  in  three  newspapers,  it  has  been 
decided  that  it  is  sufficient  that  the  notice  was  published  in  each  of 
the  papers  for  three  weeks,  and  that  the  notice  preceded  the  sale 
thirty  days.'*  And  although  the  day  before  the  day  for  which  a 
sale  of  real  estate  is  set  is  Sunday,  it  is  to  be  reckoned  in  the  ikarty 
days  during  which  notice  of  sale  ia  to  be  given  by  law.^*  Statutory 
■directions  as  to  the  length  of  notice  of  a  sale  Under  power  must  be 
complied  with,  and  failure  to  do  so  vitiates  the  sale  even  though  a 
conveyance  is  had.*'  Nor  ia  it  in  the  power  of  the  legislature  to 
cure  the  defect  by  retroactive  legislation.*'  Under  a  statute  requiring 
publication  of  notice  to  be  made  "for  mx  successive  weeks  at  least  once 
in  each  week,"  it  has  been  held  that  the  first  publication  must  be  made 
at  least  forty-two  days  before  the  day  of  jiaJe,  or  the  foreclosure  pro- 
ceedings will  be  void.**  But  there  are  decisions  to  the  effect  that  six 
publications  in  six  successive  weeks,  the  last  publication  being  the  day 
before  the  sale,  fills  the  requirements  of  a  statute  which  stipulates  that 
notice  be  given  by  publicatioh  six  times,  once  in  each  week  for  six 
successive  weeks.** 

418.  Medium  of  Hotice.— Where  the  medium  of  notice  of  sale  is 
stipulated  in  the  mortgage  or  trust  deed,  that  medium  must  be  used; 
Thus  it  has  been  held  that  where  a  deed  containing  a  power  of  sale 
provided  that  notice  should  be  given  by  posting  on  the  front  door  of 
a  certain  hotel,  a  posting  of  the  notice  near  the  door  bat  not  on  it  is 
not  a  sufficient  compliance  with'  the  power;  abd  the  fact  titat  the  pro- 
prietor of  the  hotel  refused  to  permit  the  posting  of  notices  on  the 
door  of  his  house  aifords  no  excuse  for  disregarding  the  terms  of  the 
power.*  And  when  legal  notices  are  directed  in  a  deed  of  trust  to 
be  published  in  a  newspaper,  a  newspaper  in  the  English  language  ia 
meant,  in  the  absence  of  express  direction  to  the  contrary  *  HoVever, 
if  a  trust  deed,  while  it  directs  notice  of  sale  to  be  given,  is  silent  with 
respect  to  the  newspaper  in  which  it  is  to  be  published,  the  trustee 

14.  WasMngton      Bassift,  15  B.  I.  687,  07  N.  W.  963,  57  A.  8.  R.  584, 

S63,  10  AH.  625,  2  A.  S.  R.  929.  33  LJLA.  532. 

16.  Bell  Silvw,  etc.,  Hin.  Co.  v.  20.  Orandin      Emmons,  10  N.  D. 

Batte  Fint  Nat.  Baak,  156  U.  S.  47p,  223.  86  N.  W.  723,  88  A.  S.  R.  6»4, 

15  S.  Ct.  440,  3D  U.  S.  (L.  ed.)  497.  54  L.RJL.  610;  Bailey  v.  Hendrick- 

16.  Note:  49  U£.A.  235.  son,  25  N.  D.  500,  143  N.  W.  134, 

17.  Shillaber  v.  Robinson,  97  U.  S.  Ann.  Cas.  1915G  739. 


18.  Finlayson  v.  Peteison,  5  N.  D.  85  Am.  Dec.  564. 
587,  67  N.  W.  953,  57  A.  S.  R.  584,  2.  Graham  v.  King,  50  Mo.  22,  U 
33  L.R.A.  532.  Am.  Rep.  401. 

19.  Finlayson  v.  Peterson,  5  N.  D. 


68,  24  U.  8.  (L.  ed.)  967. 


1.  Sears  v.  Livennore,  17  la.  297, 
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has  unlimited  discretion  in  the  selection  of  the  paper,,  except  that  h« 
must  not  yield  to  the  influence  of  fraud,  nor  of  any  other  improper 
motive.*  So  an  advertisement  of  a  sale  under  a  power  contained  in 
a  mortgage  which  required  publication  of  notice  in  some  newspctper  in 
a  certain  county  is  not  insufficient  because  it  i^peared  in  a  newspaper 
published  at  a  place  in  the  county  other  than  one  of  two  certain  cities 
in  which  the  record  of  the  mortgage  erroneously  required  hotioe  to 
be  published.^  A  real  estate  and  rental  guide  whidi,  as  its  name 
imports,  is  taken  up  largely  with  transactions  concerning  reid  prop- 
erty and  has  never  been  employed  as  a  medium  for  advertraing  notices 
of  mortgage  sales  or  other  legal  notices  is  not  such  a  newspaper  as  is 
contemplated  by  a  power  of  sale  contained  in  a  mortgage  of  real 
estate.'  Where  a  statute  prescribes  the  qualifications  that  a  newspaper 
must  possess  to  entitle  it  to  publish  legal  notices,  it  is  not  for  the 
court,  in  the  absence  of  fraud,  to  overturn  the  legislative  judgment 
on  the  subject,  and  set  aside  a  foreclosure  sale,  where  the  advertise- 
ment was  published  in  a  newspaper  qualified  under  the  statute,  because 
it  may  not  have  had  as  great  a  circulation  in  the  vicinity  of  the  land  as 
Boxoe  other  paper.* 

419.  Necessity  for  Notice  to  Mortgagor  or  His  Grantees. — If  there 
is  DO  statute  requiring  uotice  to  he  g^ven  by  the  mortgagee  or  ti*U3tee 
to  the  mortgagor  of  the  intention  to  exercise  a  poww  of  sale  in  a 
mortage  or  deed  of  trust,  and  provision  has  been  made  in  the  mort* 
gage  or  trust  deed  only  for  notice  by  advertisement  in  a  given  manner, 
no  other  notice  than  such  advertisement  is  nece^ary  ■  to  the  validity 
of  a  sale  under  the  power.'  The  mortgagor,  on  foreclosure  of  a  morV 
gage  by  advertisement  under  a  power  of  telle,  the  advertisement  being 
published  in  a  proper  manner,  is  charged  with  knowledge  of  the  fore- 
closure proceedings  and  the  fact  that  he  has  no  actual  knowledge 
thereof  is  not,  under  ordinary  circumstances,  Evidence  of  fraud  or 
bad  faith;  and  the  notice  so  published  has  the  same  binding  force 
that  a  foreclosure  by  action  has  when  the  defendahts  therdn  are  par- 
aonally  served  yriih  process.'  On  the  other  hand,  the  mortgagor 
and  mortgagee  may,  hy  a  clause,  in  the  mortgage,  provide  for  notice 
to  the  mortgagor  of  the  intention  of  the  mortgagee  to  exercise  the 
power  of  sale.  And  also  the  manner  in  which  such  notice  shall  be 
given,  and  such  a  clause  will  he  binding.  And  even  where  personal 

3.  Notes:  68  Am.  Doe.  678;  U  619,  57  8.  B.  792,  119  A.  8.  R.  398, 
A.  8.  JL,  287,  288.  11  Ann.  Cbs.  167  and  nioto;  Grove  v. 

4.  Note:  8  Lit.A.  51.  Great  Nortbem  Loan  Ga;  17  N.  D. 
6.  Ctowell      Pai^,  22  B.  L  SI,  352,  U6  N.  W.  845,  IBS  A.  8.  R.  707; 

46  Atl.  35,  84  A.  S.  R.  815.  BaUey  t.  HendrickBon,  25  N.  D.  500, 

6.  BaUoy  v.  Hendrickson,  25  N.  D.  143  N.  W.  134,  Ann.  Gas.  19150  739. 
500, 143  N.  W.  134,  Ann.  Gas.  1915C  8..  Bailey  v.  Hendriekaon,  25  N.  D. 
73S.  500,  143  N.  W.  184^  Ann.  Caa.  1915C 

7.  Garrett  v.  Crawford,  128  Oa.  739.   
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notice  is  not  required  by  the  mortgage,  it  has  been  held  that  if  the 
mortgagee,  by  his  statements  or  conduct,  reasonably  authorizes  the 
belief  that  he  will  not  exercise  the  powei*  of  sale  without  personal 
notice  to  the  mortgagor,  «ich  notice  is  required.  In  some  jurisdic- 
tions, personfd  notice,  notice  by  mail,  or  notice  identical  with  that 
given  of  judicial  sales  of  an  intention  to  exercise  a  power  of  sale,  is 
required  by  statute.'  And  a  notice  of  sale  undor  a  power  of  sale  in  a 
mortgage  need  not  name  those  who  have  acquu^  an  interest  in  the 
estate  from  the  mortgagor  since  the  mortgagee's  title  ac(Tued.  And 
in  the  absence  of  agreement  to  the  ccmtrary,  one  interested  in  land 
sold  under  a  mortgage  with  a  power  of  sale  is  entitled  to  only  the 
usual  published  notice.**  Thus,  a  purchaser  of  real  estate  on  which 
there  is  a  mortgage  given  for  interest,  partly  usurious,  is  not  entitled 
to  have  a  deed  given  on  the  foreclosure  of  the  mortgage,  r^ular  in 
all  particulars,  set  aside  on  account  of  the  usury  and  on  the  ground 
that  he  had  no  actual  notice  of  the  mort^ige  or  of  the  foredomre, 
when  the  mortgage  was  duly  recorded  and  the  notice  of  foreclosure 
duly  published.** 

420.  Postponemeat  of  Sale;  Notice  of. — It  is  the  right  and  duty 
of  the  trustee  in  a  deed  of  trast  or  the  mortgagee  in  a  mortgage  with 
power  of  sale,  in  the  exercise  of  a  sound  discretion,  to  adjourn  the 
jale,  whenever,  from  any  cause,  a  reasonably  advanta^us  price  can- 
not be  had,  and  when  it  is  necessary  to  prevent  a  great  sacrifice  of  the 
property,*'  and  a  refusal  to  postpone  the  sale  at  the  request  of  the 
mortgagor,  or  if  the  sale  is  postponed  and  the  property  sold  before 
the  hour  set  for  the  sale,  may  sometimes  render  the  sale  fraudulent 
and  void.  In  the  exercise  of  a  sound  discretion,  however,  the  'trustee 
or  mortgagee  may  refuse  to  adjourn  the  sale,  and  his  refusal  is  not 
ground  for  avoiding  the  sale,  unless  some  material  injury  to  the  debtor 
U  shown  to  result  therefrom.  If  the  mortgage  sale  is  for  any  reason 
postponed,  it  is  the  duty  of  the  trustee  or  mortgagee  to  give  sufficient 
notice  thereof  and  of  the  day  when  the  postponed  sale  mil  take  place. 
Furthermore,  the  sale  must  take  place  on  that  day,  and  if  the  mort^ 
gagee  adjourns  the  sale  to  another  day,  and  the  notice  of  the  post^ 
ponement  as  published  is  for  a  different  and  more  distant  day,  on 
which  the  sale  is  made,  the  sale  is  irregular  and  void.*'  But,  while 
the  question  must  depend  on  the  particular  case,**  it  seems  that 
unless  a  statute  <a  some  stipulation  of  the  contract  otherwise  pro- 

9.  Note:  U  Anb.  Gaa.  170  et  seq.  A.  S.  B.  707. 

ID.  Dyer       Sburtl«fl,  112  Mass.      12.  Richarda  t.  Holmes,  18  Kair. 

165.  17  Am.  Rep.  77;  Orove  t.  Great  143,  15  U.  S.  (L.  ed.)  304;  Hosmer 

Northern  Loan  Co.,  17  N.  D.  352,  116  v.  Sargent,  8  AJlen  (Maas.)  97,  86 


.  11.  QroTe  v.  Qrest  Northern  Loan  13.  Note:  92  A.  8.  B.  089. 
Co.,  17  N.  D.  352,  116  N.  W.  345,  136     14.  Note:  UR.A.1915B  641. 
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Note:  11  Ann.  Cas.  170. 


Am.  Dee.  683. 

Note:  92  A.  8.  R.  589. 
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Tides,  a  reasonable  notice  of  the  postponement  may  suffice,  without 
the  necessity  of  giving  an  entirely  new  notice.  Any  notice  of  post- 
ponement made  in  good  faith,  and  reasonably  calculated  to  give  proper 
publicity  of  the  tame  and  place,  is  gwierally  deemed  sufficient. 
According  to  some  decisions  the  notice  of  postponement  need  not  be 
made  for  the  same  length  of  time  as  the  original  notice,'*  and  it 
aeema  that  &e  notice  of  adjournment  need  not  be  as  minute  and  spe- 
cific as  the  origina]  notice.^*  Other  cases,  however,  hold  that  the 
notice  of  postponement  must  be  for  the  same  length  of  time  as  that 
required  in  the  first  instance  for  the  original  time  of  sale.*'  A  notice 
of  postponement  of  a  mortgage  foreclosure  sale  is  not  sufficient  where 
Uie  sale  is  postponed  four  times,  and  the  only  notice  is  by  notation 
at  the  foot  of  one  of  the  posted  notices  of  sale  and  by  proclamation 
at  only  part  of  the  postponements,  with  few  persons  present.**  And 
where  a  sale  was  adjourned  from  time  to  tim^  for  want  of  bidders, 
tiie  only  notice  of  adjournment  being  the  oral  proclamation  of  the 
auctioneer,  and  a  sale  was  finally  made  to  the  mortgagee  at  an  inade* 
quate  price,  it  was  held  that  the  sale  was  not  in  good  faith  as  to  a 
second  mortgagee,  who  had  requested  notice  of  when  a  sale  would 
be  held,  but  to  whom  none  was  given  except  by  a  letter  received  the 
night  before  the  adjournment  date,  giving  the  date  of  sale  only,  with- 
out the  hour  or  place;  and  who,  upon  inquiry  of  persons  living  near 
the  property,  was  unoblq  to  learn  anything  concerning  the  sale.** 


421.  Rule  Requiring  Presence.^-Some  of  the  authorities  maintain 
tiiat  a  trustee  or  mortf^ee  selling  under  a  power  must  in  penwu 
supervise  and  watch  over  tiie  sale  of  the  trust  pn^rty,  that  he  cannot 
act  through  an  agent  unless  the  deed  of  trust  or  mortgage  expressly 
authorises  that  delegation  of  powerj  and  that  if  the  power  of  sale 
is  delegated  to  an  agent  without  authorization  the  sale  as  thus  made 
is  void.*^  It  has  been  said  that  a  trustee  empowered  to  sell  on  non- 
payment of  the  debt  to  secure  which  the  trust  is  created  can  no  more 
abaoit  himself  while  the  sale  is  g<)ing  on  than  he  can  make  it  at  a 
time  or  place  or  for  a  character  of  consideration  different  tcom  that 
authorized  in  the  deed  of  trust*   80,  it  has  been  held  Chat  the  fact 

15.  Ferebee  t.  Sawyer,  167  N.  G.     U.  Note:  L.B.A.191&B  643. 
199,  83  S.  E.  17,  L.B.A.1915B  640     SO.  Grofaam  v.  Kinff,  50  &fo.  22,  11 


16.  Notes:  92  A.  S.  R.  590;  L.R.A.  Tex.  349,  6  S.  W.  181,  5  A.  S.  R.  5!). 
1915B  642.  Notes:  99  Am.  Dee.  567;  92  A.  S. 

17.  Notes:  19  A.  S.  R.  291;  92  A,  B.  R.  695. 

B.  589;  L.R.A.1915B  643.  1.  FttOer  v.  O^eal,  69  Tex.  349, 

18.  Ferebee  v.  lawyer,  167  N.  C.  6  8.  W.  181,  5  A.  S.  R.  60. 
199,  83  S,  B.  17,  L.R.A.1QI3B  640. 
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that  the  trustee  was  not  personally  present  when  the  property  was 
sold,  though  near  at  hand  and  easily  acceBsible,  if  needed  for  any 

narpose,  is  a  circumstance  that  may  be  considered  with  others  for 
the  purpose  of  avoiding  the  sale.'  The  abeencc  from  the  sale  of  one 
of  two  trustees  is  not,  however,  sufficient  reason  of  itself  for  setting 
aside  the  sale,  otherwise  fair  and  advantageous.  The  absent  trustee 
may,  after  the  sale  is  advertised,  become  ill  or  be  called  to  a  distance, 
not  to  return  for  some  time.  The  creditor  has  rights  as  well  as  the 
debtor,  and  where,  in  tlie  case  of  two  trustees,  the  sale  is  conducted 
in  pui^uance  of  a  notice  signed  by  both  of  them,  conforming  to  the 
deed  of  trust,  and  previously  publicly  advertised,  and  one  of  them  is 
present,  and  the  sale  is  fairly  and  properly  made,  and  the  proceed- 
ings under  the  deed  of  trust  are  otherwise  r^fuLar,  and  both  of  the 
trustees  afterwards  execute  a  deed,  there  is  no  ground  of  public  poUe; 
nr  private  right  which  requires  it  to  he  held  that  the  absence  of  the 
second  trustee  vitiates  the  sale.* 

422.  Rule  that  Presence  Is  Not  Essential. — Another  line  of  deci- 
sions holds  that  the  personal  attendance  by  the  trustee  or  mortgagee 
selling  under  the  power  contained  in  a  trust  deed  or  mortgage  is  not 
essential  to  the  validity  of  the  .sale.  He  may  del^ate  the  power  to 
and  act  through  others  in  advertising  and  making  the  sale  without 
express  authority  in  the  power,  and  all  that  is  necessary  is  that  the 
terms  of  the  trust  deed  or  mortgage  as  to  making  the  sale  shall  be 
complied  with,  and  that  the  trustee  shall  apf>rove  the  sale  and  execute 
the  conveyance.*  According  to  this  view  a  mortgagee  may  employ 
an  auctioneer  to  make  the  sale  in  his  absence,  and  the  sale  is  valid 
if  fairly  conducted.*  So,  he  may  delegate  the  power  to  sell  to  a 
sheriff  or  deputy  sheriff  in  his  absence,  and  the  sale  as  ihrn  made, 
if  otherwise  fair  and  legal,  is  valid And  if  the  sale  is  conducted  by 
the  attorney  of  the  mortgagee  who  subsequently  ratifies  it  by  making 
rhe  necessary  deed  for  the  property,  the  mere  fact  that  the  sale  was 
conducted  by  the  attorney  in  the  absence  of  the  mortgagee  will  not 
render  Void  the  title  derived  th^by.' 

Terms  and  Mwner  of  8cU 

423.  Terms  of  Sale. — According  to  some  decisions  although  a  mortr 
gage  provides  that  the  sale  m'ust  be  for  "cash,"  the  mortgagor  cannot 

■2.  Note:  92  A.  S. R.  596.  '  Note:  9i  A.  S.  B.  595. 

3.  Smith  V.  Black,  llfi  U.  S.  309,  5-  Palmer  v.  Yoang,  96  Oa..246,  22 
6  B.  Ct.  50,  29  U.  S.  (L.  ed.)  308.  S.  B.  928,  51  A.  S.  R.  136. 

4.  Palmer  v.  Yonng,  96  Ga.  246,  22  Note:  92  A.  S.  R.  596. 

S.  E.  928,  51  A.  S.  R.  136;  CiaDBton      6.  Berthdd  t.  Helnaa,  1^  Mian 
v.  Crane,  97  Mass.  459,  93  Am.  Dee.  335,  93  Am.  Dec  234.      ,  . 
106;  Tyler  v.  Henrincr,  67  Misa.  169,     Note:  92  A.  S.  B.  596. 
fi  So.  840»  19  A.  S.  R.  263.  '  7.  Nete:  92  A.  S.  R.  596.  . 
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complam  ttiat  mortgagee  aoLd  for  eredit,  or  that  he  agreed  to  give 
time  to  the  purchaser,  whether  such  arrangement  ia  made  before  0% 
after  the  sale.  As  it  is  almost  universal  that  a  sale  on  credit  will 
produce  a  better  price  than  a  sale  for  caeh,  the  sale  of  the  premises 
on  credit  cannot  injure  the  m<H:tgagor,  and  therefwe  constitutes  no 
ground  for  setting  aside  the  transaction. ^  Certainly  jf  no  terms  are 
imposed  in  the  mortgage  the  sale  under  the  poww  contained  therein 
may  be  for  cash  or  on  credit  as  seems  best  for  the  interest  of  the 
parties  concerned.  The  mortgagee,  in  making  sale  under  the  power, 
may  give  credit  to.  the  purchaser  for  tiae  purchase  money,  but  in  case 
the  aura  for  which  the  laud  is  sold  is  more  than  the  sum  secured  by 
the  mortgage,  it  seems  that  the  mortgagee  is  hable  to  pay  the  surplus 
in  cash  to  the  owner  of  the  equity  of  redemption.'  Some  cases,  how- 
e\'er,  hold  that  if  a  trustee  is  required  by  the  trust  deed  to  sell  for 
cash  upon  default  in  the  payment  of  the  money  {(a  which  the  ^eed 
is  given,  he  caqnot  sell  on  credit,  tmd  if  he  does,  the  sale  may  be  set 
aside  as  void..  This  holding  is  based  upon  the  principle  that  the 
trustee  has  no  power  to  impose  new  terms  or  conditions,  or  to  alter 
or  vary  those  contained  in  the.  deed.^*  If  the  holder  of  the  notes 
tecured  by  the  deed  of  trust  becomes  the  purchaser  of  property  at  the 
trustee's  sale,  a  mere  indorsement  of  the  amount  of  his  bid  on  tlie 
notes  is  a  sufficient  compliance  with  the  power  and  terms  of  sale 
requiring  it  to  be  for  cash.  ,  And  a  sale  of  mortgaged  premises  under 
a  power  to  sell  for  ca^h  is  ^tisfied  by  a  sale  whereat  the  purchaser 
gives  his  check  for  the  price  bid  by  him,  which  would  have  been 
paid  if  presented.  A  ade  of  land,  under  a  power  contained  in  a 
second  mortgage,  of  the  entire  estate  free  from  incumbrance  has  been 
held  invalid,  and  tbe  deed  under  such  sale  operates  only  as  an  a&si^n- 
nient  of  the  second  mortgage  to  the  purchaser.  If  at  a  mortgage  sale 
the  property  is  offered  free  of  incumbrances  and  the  purchaser  bids 
with  that  understanding  at  the  full  value  of  the  property,  he  cannot 
be  compelled  to  accept  the  title  when  the  property  is  encumbered 
with  a  prior  mortgage  or  mortgage," 

424.  Sale  en  Masse  or  in  Parcels.— If  a  trust  deed  or  mortgage 
containing  a  povi^T  of  sale  authorizei^  the  trustee  or  mortgagee  to  sell 
the  premises  without  directing  whether  they  shall  be  sold  en  masse 
or  in  parcels,  he  is  clothed  with  a  wide  and  sound  discretion- as  to 
whether  he  will  sell  as  a  whole  or  in  parcels,  and  when  such  discretion 
is  wisely  ex«reised,.the  manner  of  the  sale  is  no  ground  fof  setting  it 
aside.  The  trustee  or  mortgagee  being  the  agent  of  both  parties,  it 
is  bis  duty  to  sell  the  }and  fls  a  whole  or  in  separate  parcels  as  will  be 

S.  Haricey  t.  LwgW,  93  tf.-  8.  '.  10.  CaBsell  t.  Rosb,  33  01^24^  ^ 

142.  23  XJ.  S.  (U  ea.)  701.  •  ,      Am.  Dee.  270. 

Note:  92  A. ^.     500.  Note:  92  A.  8.  R.  SOL 

-9.  Xote:  92  A  S.  b:  591.  ..11.  Note:. 92  A.  S.  B.  691  etseq. 
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conducive  to  its  bringing  the  most  money,'*  and  a  sale  of  the  land 
as  a  whole  will  not  be  disturbed  simply  because  it  was  not  sold  in 
parcels,  unless  in  addition  there  was  fraud,  unfair  dealing  or  abuse 
of  discretion.  This  has  been  held  to  be  true  even  though  the  prop- 
erty is  susceptible  of  division.  It  is  only  when  substantial  injury  has 
been  inflicted  by  a  failure  to  subdivide  and  sell  in  parcels  that  the 
sale  may  be  set  aside.*"  If,  however,  the  property  is  susceptible  of 
division  and  will  bring  more  by  sale  in  separate  parcels  or  lots,  or 
where  a  sale yof  a  part  will  bring  an  amount  sufficient  to  pay  the  debt 
secured,  the  trustee  or  mortgagee  is  bound  to  sell  accordingly,  and  if 
he  does  not  the  sale  will  be  held  invalid  on  application  of  Uie  person 
a^rieved.*^  By  statute  in  some  states  if  the  premises  consist  of 
several  parcels  not  adjoining  each  other,  the  sale  of  such  parcels  under 
a  ppwer  contained  in  a  mortgage  must  be  of  each  parcel  separately, 
and  independently  of  statute  it  has  frequently  been  held  that  if  the 
land  is  in  parcels,  distinctly  marked  for  separate  and  distinct  enjoy- 
ment, it  is  as  a  rule  the  duty  of  the  pOBon  making  the  sale  to  8ul>> 
divide  and  sell  it  in  such  parcels.  But  whether  the  land  is  in  fact 
suitable  for  division  and  whether  parts  thereof  may  be  separately 
enjoyed  often  depencb  on  the  facts  of  particular  cases  and  it  will  not 
be  presumed  that  the  mortgagee  or  trustee  abused  his  discretion.  On 
the  contrary,  the  debtor  complaining  because  separate  lota  were  sold 
as  one  parcel  has  the  burden  of  proof  to  show  that  they  were  not 
occupied  as  one  parcel.'*  But  even  though  seyeral  separate  and  dis- 
tinct tracts  of  Ifuid  covered  by  one  mortgage  as  security  for  one  debt 
should  be  sold  in  parcels,  a  sale  thweof  in  gross  and  as  one  parcel 
is  not  void,  but  voidable  only  for  good  cause  shown,  as  that  the  sale 
was  the  result  of  fraud,  or  that  prejudice  resulted  th^from  to  ^e 
mortgagor  or  owner  of  the  equity  of  redemption.*^  Particularly  is 
this  true  where  the  property  was  first  offered  in  lots  or  nnall  tracts 
without  bidders.*'  If  an  agreement  is  inserted  in  the  deed  of  trust 
that  the  property  shall  be  sold  in  mass,  and  it  ia  so  sold  and  conveyed 

13.  Holmes  t.  Tmner's  Falls  Lum-  Mo.  306,  93  S.  W.  374,  113  A.  8.  B. 

ber  Co.,  150  Ifasa.  535.  23  N.  E.  736. 

305,  6  L.R.A.  283;  WilUrd  v.  Finue-  Note:  92  A.  S.  R.  5S6  et  mq. 

gan,  42  Mmn.  476,  44  N.  W.  986,  8  14.  Hohnes  r,  Torner's  FaUs  Lam- 

L.B.A.  50;  Qivens  v.  McCray,  196  Mo.  ber  Co.,  150  Man.  635,  23  N.  E.  305. 

306,  93  S.  W.  374,  113  A.  S.  R.  736;  6  L.R.A.  283. 

Hinton  v.  Pritchard,  120  N.  C.  1,  26  Note:  92  A.  S.  R.  686  et  aeq. 

S.  E.  627,  68  A.  S.  R.  768.  .  16.  Note:  92  A.  S.  R.  585-587. 

Note:  92  A.  S.  R.  585  et  aeq.  16.  Willard  v.  Finnegan,  42  Minn. 

IS.  GUlespie  v.  Smith,  29  IlL  473,  476,  44  N.  W.  985,  8  LJI.A.  50; 

81  Am.  Dec.  328;  Willard  v.  Finne-  Bailer  v.  Hendriekson,  25  N.  D.  500, 

gan,  42  Mind.  476,  44  N.  W.  '985,  8  143  N.  W.  134,  Ann.  Cm.  1915C  739. 

LJI.A.  60;  Benton  Land  Co.  v.  Zeit-  17.  Bailey  v.  Hendridooe,.  25  N. 

ler,  182  Mo.  251,  81  S.  W.  193,  70  D.  500,  143  N.  W.  134,  Ann,  Cm. 

liR.A.  94;  airens  t.  MeCray,  196  1915C  739. 
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to  a  third  poraon,  Ae  b^o  eannot  be  set  aside  and -the  mor^;agor  per- 
mitted to  redeem  on  the  ground  that  his  misfortune  and  the  stringency 
4f  financial  matters  forced  him  to  agree  to  such  condition.^* 

Purehagen 

425.  Direct  Purchase  by  Mortgagee  Generally. — ^Although  mort- 
gages with  power  of  sale  are  not  looked  upon  with  as  much  disfavor 
as  they  once  were,  still,  courts  of  equitable  jurisdiction  will  guard  the 
rights  of  the  mortgagor  with  jealous  care,  and  the  rule  generally 
prevails  that  a  mortgagee  with  power  to  sell  is  a  trustee,^*  and,  as 
each,  is  not  allowed  to  purchase  directly  at  his. own  sale,  so  as  to 
render  the  sale  binding,  or  cut  oS  the  equity  of  redemptioD.  The 
mortgagee  cannot  be  both  vendor  and  purchaser,  and,  if  he  purchases 
at  his  own  sale,  he  is  atill  a  trustee  for  the  mort^iagor.**  It  is  not  of 
moment  that  in  purchasing  he  was  wholly  innocent  and  free  of  fraud. 
And  if  a  mortgage  provides  for  a  sale  by  the  mortgagee,  or,  in  case  of 
his  refusal  to  act,  by  the  marshal,  they  are  cotrustees,  and  the  mort- 
gagee, by  refusing  to  sell,  cannot  relieve  himself  of  his  disability  to 
purchase  at  the  sale  of  the  marshal.  So  if  the  note  secured  by 
mortgage  is  transferred  to  a  firm  by  the  payee,  who  is  a  member 
thereof,  all  of  the  members  of  the  Brm  become  cotrustees,  and  no 
member  thereof  can  purchase  under  the  power  contained  in  the  mort- 
gage, so  as  to  foreclose  the  equity  of  redemption.  However,  it  has  been 
held  that  althou^  the  mortgagee  cannot  porchase  directly  at  his 
own  sale,  he  may  do  so  when  the  sale  is  made  by  a  sheriff  or  other 
officer  named  in  and  as  directed  by  the  statute.  Furthermore,  the 
authority  may  be  conferred  by  statute,^  or  by  agreement  in  the  m(H*t- 
gage.*  And  if  the  mOTtgagor  assents  to  the  acquisition  of  the  title 
by  the  mor^agee,  the  latter  may  properly  purchase.'  Where  prop- 
erty is  conveyed  in  trust  to  secun  a  debt  and  the  trustee  in  breach 

18.  Kote:  m  A.  fl.  B.  fi86  at  teq.    A.  S.  B.  678;  WashingtoD,  etc.,  R.  Co. 

19.  See  snpra,  pax.  402,  405.  v,  Alezaodriaf  etc.,  B.  Co.,  19  Orat. 
».  Imboden  r.  Hnnter,  28  Ark.  (Ya.)  592,  100  Am.  Deo.  710. 

422,  79  Am.  Dee.  116;  Commercial  Notes:  89  Am.  Dee.- 874  ;  92  A.  S. 
Um<m  AjMor.  Co.  r.  Seammon,  126  B.  576  et  teq. 

Ill  355,  18  N.  E.  562,  9  A.  S.  R.  607     And  aee  TsDSfn.    See,  howerer, 

4ad  note;  Nianra  F.  Ins.  Go.  t.  Bergea       Bennett,  1  Caines  Caa. 

fieammon.  144  Dl.  490,  28  N.  E.  919;  (N.  T.)  1,  2  Am.  Dea  281,  hxHAwg 

32  N.  £.  914,  36  A.  S.  R.  432,  19  UMiXyr  that  a  sak'  tudar  a  power  is  a 

L.B.A.  114;  uytx  v.  jShortief^  112  qMeies  of  foredosore,  and  tlm  mort- 

Maas.  165,  17  Am.  Bep.  77;  Hall  v.  gi^ee        Umaelf  make  a  Wia  fide 

Blias,  118  Uam.  554,  19  Am.  Bep.  porehase  of  the  proper^. 

476;  HoDston  t.  National  Mat.  Bldff.,     1.  Nilee  t.  Raasford,  1  Mich.  a88» 

etc.,  Aas^ii,  80  Miaa.  31,  31  So.  640,  51  Am.  Dee.  95. 

■92  A.  S.  B.  565;  AUeo  r.  Bansod,  44     1  See  iafra,  par.  488. 

Ho.  263,  100  Am.  Dec  282;  Shew  t.     S.  Note:  92  A.  S.  B.  67Tr 

•Call,  119  N.  C.  450,  26  S.  E.  33,  56 
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of  his  trust  eonv^Srs'the  property  to  the  oreditor,  (be  oreditot  itkieivm 
the  legal  title  defeasible  for  the  breach  of  trust  only  in  equity  and  is 

entitled  Uf  prevail  in  ejectment  over  a  person  tracing  title  from  tho 
debtor  subsequent  to  the  execution  of  the  deed  of  trust  and  prior  to 
the  conveyance  by  the  trustee.* 

426.  Effect  qf  Direct  Purdiase  by  Mortgagee  or  Assignee. — Whila 
it  is  generally  settled  that  a  mortgagee  ctmnot  purchase  at  the  salt 
under  a  power  contained  in  his  mortgage,  so  as  to  cut  off  the  right 
to  redeem  unless  the  mortgage  or  a  statute  confers  such  right,  or  the 
mortgagor  consents  to  the  purchase,*  yet,  according  to  the  weight 
of  authority,  the  sale  and  purchase  are  not  void,  but  voidable  merely 
at  the  election  of  the  mortgagor.  They  are  valid  for  all  purposes  if 
made  fairly  and  without  fraud,  except  that  the  mortgagor  or  those 
claiming  undisr  him  may  redeem  within  a  reasonable  time.^  The 
only  right  remaining  in  the  mortgagor  is  to  disaffirm  the  sale,  within 
a  reasonable  time,  by  resort  to  a  court  of  equity  and  an  offer  Jo 
redeem.'  In  such  a  case  the  mortgagee  purchasing  is  Entitled  to 
hold  the  legal  title  to  the  subject  of  the  trust  as  security  for  the 
amount  paid  by  him  with  interest,*  The  right  to  disaffirm  is  personal 
to  the  mortgagor.*  And  if  he  takes  no  steps  to  disaffirm  the  sale,, 
he  oannot  ^ign,  or  convey  the  land  so  as  to  ve^  in  hia  assignee 
tlie  right  to:  disaffirm  the  sale,  and  redeem  in  his  own  name.^^  ^or 
can  a  creditor  of  a  mortgagor  whose  judgment  is  inferior  to  the  morU 

4.  Taylor  v.  Ki^g,  6  \Mim£.  (Va.)  ShartlefE,  U3  ^Uss.  165,  17  Am.  R^- 
358,  8  Ain.  Dec.  746.           '  77;  Allen  v.  Ranson,  44  Mo.  263,  lOO 

5.  See  supra,  pat.  425.  Am.  Dec.  282;  Olcott  V.  Tioga  R.  Co., 

6.  CiUDinghatn  v.  Macon,  etc.,  R.  27  N.  Y.  646,  84  Ath.  Deo.  29B. 

Co.,  156 U.  S.  400, 15  S.  Ct.  361,39  V.  Notes:  92  A,  a  R»  977;  8  L3.A. 

S.       ed.)  471;  Knox  v.  Armistead,  87  50. 

Ala.  5U,  6  So.  311,  13  A-  S.  R.  65,  5  7.  Ale.'^ander  v.  Hill,  88  Ala.  487, 
L.R.A.  297;  AleiaWder  v.  Hill,  88  Ala.  -7  So.  298.  16  A;  B.  R.  55;  American 
487,  7  So.  238, 16  A.  S.  R.  55  and  oote;  Freehold  Land  Mortg.  Co.  v.  Sewell, 
McCaU  V.  Maab,  80  Ala.  467,  7' So.  92  Ala.  16S,  9  18o.a146,  18  L.Rj^. 
770,.  18  A,  S..  R.  145;  American  Free-  299;  Helena  First  IfaU  Bank  v.  Wad- 
hold  Land  Mortg.  Co.  v.  SeweU,  92  dell;  74  Ark.  341,  86  S.  W.  417,  4 
Ala.  I«f3.  9  So.  143,  13  LJI.A.  299;  Aun.  Cas.  818;  Copsey  v.  Saciam^nto 
Helena  First  Nat.  Bank  v.  Waddell,  Bank,  133  Cal.  659,.  66  Pac,*  7,  204, 
74  Ark.  241»  85  S.  W.  417,  4  Ann.  85  A.  S.  B.  238;  WilliMna  v.  J.  P. 
Cas.  818;  Beaham  v.  Rowe,  2  Cal.  Williams  Co.,  122  Oa.  178,  60  8.  E. 
387,  56  Am.  Dee.  342  and  note;  Block-  52, 106  A-  S.  R.  100. 
ky  V.  Fowler,  21  Cat  326,  82  Am.  Note:  93  A;  S,  R.  578; 
Deo.  747;  Copsey  v.  Saerftmento  Bank,  8.  Note:  92  A.  S.  R.  578. 
133  Gal.  659,  66  Pac  7,  204,  85  A.  S,  9.  WUliattia  v.  J.  P.  Williams  Co., 
R.  238;  Palmer  v.  Young,  96  Ga.  246,  122  Ga.  178,.50  S.  E.  52, 106  A.  S.  R. 
M  S.  K  928,  51  A.  S.  R.  136;  Mu-  100;  Payton  v.  McPhaul,  128  Ga. 
taal  Loan,  etc.,  Co.  v.  Haas,  100  Ga.  510,  58  S.  E.  50,  11  Ann.  Cas.  163. 
m,  27  S.  E.  980,  «2  A.  S.  R.  317;  10.  McCall  v.  Mash,  89  Ala.  487, 
Pavton  V.  McPbau),  iUSS.  Ga.  510,  58  7  So.  770,  18  A.  S.  B.  145. 
8.  E.  60,  11  Ann.  Cas.  163;  Dyer  v. 
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gage  UeB,  by  levy  of  a  common  hew  execution,  sal^eet  the  mortgaged 
property  to  his  judgment,  when  it  is  held  by  the  mor^agee  under  » 
voidable  sale  under  a  power  contained  in  the  mortgage.*'  The  assignee 
uf  a  mortgage  containing  a  power  of  sale,  but  not  expressly  authorizing 
the  mortgagee  to  purchase,  has  no  right  to  purchase  at  his  own  sale, 
so  as  to  cut  off  the  equity  of  redemption.  But  the  indoraer  of  a  note 
secui^  by  mortgage  containing  a  power  of  sale  cannot  disafiinn  a 
sole  of  the  premises  under  the  power  to  the  assignee  of  the  mortgage^ 
unless  the  disaffirmance  is  made  within  a  reasonable  time.  And  if 
tlie  a^ignee  of  a  debt  secured  by  mortgage,  with  power  of  sale,  pur- 
chases the  property  at  his  own  sale,  the  debtor  cannot  disaffirm  the- 
sale  and  redeem  the  property  without  an  offer  to  refund  the  money 
paid  at  the  sale.'^  According  to  some  decisions  if  a  mortgagee  or  his 
assignee  becbmes  a  purchaser  at  his  own  sale  under  the  power,  not 
being  authorized  to  do  so,  he  may  compel  an  election  by  the  mort- 
gagor, either  to  ratify  or  disaffirm  the  sale.'* 

427.  Effect  of  Purchase'  by  Mortgagee  through  Third  Person. — 
A  sale  under  a  power  contained  in  a  mortgage,  at  which  the  mortgagee 
without  authority  purchases  the  prc^rty  Sirough  a  third  person,  is 
not  absolutely  void,  but  merely  voidable  at  the  instance  of  the  mort- 
gagor, upon  application  seasonably  made  and  an  offer  to  redeem.'* 
The  effect  is  the  same  as  if  the  mortgagee  had  purchased  directly  or 
in  his  own  name.**  It  has  been  held;  however,  that  if,  before  proceed- 
ings are  taken  to  set  aside  the  sale,  the  nominal  purchaser  sells  the 
land  to  a  bona  fide  purchaser  for  an  adequate  consideration,  he  takes, 
a  good  title.  And  where,  at  the  sale  under  the  po*er,  third  persona 
purchase  the  land,  but  afterward  inform  the  mortgagee  that  they 
cannot  pay  the  purchase  price,  whereupon  he  agrees  to  take  the 
land  at  their  bid,  he  does  not  thus  become  a  purchaser  at  his  own 
sale.  On  the  contrary,  the  mortgagor's  equity  of  redemption  is 
effectually  cut  off.'*  In  some  jurisdictions,  if  ^e  trustee  in  a  deed 
of  trust,  or  the  mortgagee  under  a  power  of  sftle,  indirectly  becomes 
the  purchaser  at  his  own  sale,  the  cestui  que  tnjst  is  entitled  in  equity 
to  set  aside  the  sale,  and  have  the  property  reoffered  for  sale,  without 
inquiry  as  to  whether  or  not  the  sale  was  advantageous  to  the  pur- 
chaser."  But  where  there  is  np  understanding  or  agreement  between 

11.  Williams  v.  J.  P.  Williaoa  Co.,  Nota:  92  A.  8.  B.  579;  8  L.R.A. 
122  Oa.  178,  50  S.  £.  52,  106  A.  8.  B.  51. 

100.  15.  Houston  V.  National  Mat.  Bldg., 

12.  Note:  92  A.  8.  R.  578.  etc.,  As&'n.  80  Misa.  31,  31  So.  £40» 

13.  Alexander  v.  Hill,  88  AU.  487,  92  A.  S.  R.  565. 

7  So.  238,  16  A.  S.  R.  55.  18.  Note:  92  A.  8.  E.  579. 

Note:  92  A.  S.  £.  578.  17.  Bajok  of  Old  Dominion  t.  Da- 

li.  Copsey  V.   Saenunento   Bank,  boque,  etc,  B.  Cou,  8  la.  277,  74  Abw 

133  CaL  659,  66  Pae.  7,  204^  85  A.  8.  Dec.  302. 

B.  23&-      '   .  Note:  92  A..S.  IV  579, 
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the  purchaser  at  k  pubHc  sale  and  the  trustee  making  the  sale,  and 
no  collusion  between  them,  and  no  fraud  in  fact,  and  the  duties  ot 

the  trustee  are  ended,  and  the  sale  confirmed  by  the  court,  the  circum- 
stance that  years  afterwu^a  the  trustee  bought  the  property  from 
the  purchaser,  in  good  faith  and  for  a  fair  price  paid  to  him,  does  not 
vitiate  and  annul  the  public  sale  to  the  purchaser.^* 

428.  Purchase  by  Mortgagee  under  AuthiwiKatlon  in  Powers— If 
a  power  of  sale  mortgage  contains  an  express  provision  authorizing 
^e  mortgagee  to  purchase  at  a  sale  under  the  power,  and  he  does 
become  the  purchaser,  the  mortgagor  cannot  disaffirm  the  sale,  and 
be  allowed  to  redeem,  except  upon  all^tion  and  proof  of  facts  which 
would  be  fatal  if  a  third  person  had  become  the  purchaser.  All  tiiat 
is  required  in  such  a  case  to  make  the  purchase  by  the  mortgagee 
vidid  and  binding  is  that  the  sale  be  in  all  respects  fairly  and  faith- 
fully conducted.'*  It  is  not  a  siifficient  objection  tiiat  the  mortga^ 
is  the  only  bidder,  if  full  and  fair  opportunity  is  given  to  bidders  to 
attend  and  participate  in  the  sale,  and  there  is  no  collusion.**  And 
he  may  make  the  deed  in  his  own  name,  directly  to  himself.'  £f  a 
mortgage  contains  a  power  of  sale  to  the  mortgagee  and  his  assigns, 
and  confers  upon  tiie  mortgagee  the  privilege  of  purchasing  at  such 
sale,  but  does  not  expressly  authorize  his  assignee  to  do  so,  the  privilege 
of  purchasing  is  as  much  a  part  of  the  security  passing  to  the  assignee 
as  the  power  of  sale  itself.*  Furthermore  if,  by  virtue  of  the  power 
in  the  mortgage,  the  morgagee  becomes  the  purchaser,  he  is  bound 
to  carry  out  and  complete  his  purchase  to  the  same  extent  as  any 
■other  person.  The  proper  performance  of  his  duty  as  purchaser  is  as 
imperative  upon  him  as  the  proper  performance  of  his  duty  as  seller. 
The  fact  that  he  unites  the  two  characters  in  his  own  person  cannot 
^ve  him  any  additional  rights;  on  tiie  contrary,  he  is  held  to  a 
stricter  accountability,  when  he  undertakes  to  buy.* 

429.  Purchase  by  Other  Interested  Party. — The  beneficiary  in  a 
deed  of  trust  may  bid  and'buy  at  the  sale  made  for  his  benefit  hy  the 
trustee  under  the  power  contained  in  the  trust  deed.*  Thus,  when  a 
debtor  of  a  bank  secures  it  by  a  trust  deed  given  to  trustees  with 

Ifl.  Stephen  v.  Beall,  22  Wall.'  329,  20.  Lathrop  t.  Tracy,  24  Colo.  382, 

22  U.  S.  (L.  ed.)  786.  51  Pao.  486,  65  A.  S.  R.  229. 

19.  Enox  V.  Armistead,  87  Ala.  511,  1.  HaU  v.  Bliss,  118  Mass.  554,  19 

6  So.  311,  IS  A.  S.  E.  66,  5  L.RA.  Am.  Rep.  476. 

297;  Drake  v.  Rhodes,  155  Ala.  498,  Note:  92  A.  S.  E.  580. 

46  So.  769,  130  A.  S.  R.  62;  Mutual  2.  Note:  92  A.  S.  K.  580  et  seq. 

Loan,  etc,  Co.  v.  Haas,  100  Oa.  Ill,  3.  Hood      Adams,  124  Mass.  481, 

27  S.  E.  980,  62  A.  S.  R.  317;  HaU  20  Am.  Rep.  687. 

V  BliSB,  118  Han.  554,  19  Am.  Rep.  4.  Richards  t.  HoIm,  IS  How.  143,, 

476;  Hood  t.  Adams,  124  Hav.  481,  15  U.  S.  (L.  ed,)  304;  Smith  t.  Bbudc,' 

S6  Am.  Rep.  687.  115  U.  8.  308,  «  8.  Gt  60,  3»  U.  & 

Note:  92  A  S.  B.  Sflft.  (L.  ed.)  388;  Easton  t.  Qemaii- 
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knowledge  thai  they  are  directors  and  stocUioIden  of  &e  bank,  and 
the  trustees  enforce  the  deed,  for  condition  broken^  by  ft  sale  otf  the 
property,  the  bank  is  entitled  to  bid  at  the  sale  because  it,  as  such, 
occupies  no  fiduciary  relation  in  the  transaction.^  A  grantee,  in  an 
absolute  deed,  buying  in  the  property  at  a  sale  under  a  power  in  a 
prior  trust  deed  acquires  a  good  and  valid  title.  And  if  one  after 
giving  a  trust  deed  on  his  land  ooaTeys  to  another  an  undivided  half 
thereof,  the  lattw  may  properly  bee(»De  tiu  puichaMr  of  the  estate  of 
the  former  at  the  sale  under  a  power  in  the  trufit  deed.*  The  bolder 
of  a  bond  secured  by  mortgage  of  real  estate  has  a  nght  to  bid  at  a 
sale  of  the  property  made  by  the  trustees  o  -jned  in  the  mortgage.^ 
The  fact  that  the  purchaser  at  a  sale  under  a  trust  deed  had  acted  as 
intennediary  in  making  the  loan  does  not  make  him  such  a  party  in 
interest  as  to  render  his  purchase  fraudulent  against  the  borrower. 
And  the  administrator  of  the  grantor  in  a  deed  of  trust  may  make  a 
valid  purchase  of  the  land  sold  at  the  trustees'  sale  under  tibe  power 
contained  in  the  deed.*  But  a  solicitor  or  agent  for  a  mortgagee  selling 
under  a  simple  power  of  sale  in  the  common  form  cannot  be  the 
purchaser  of  the  property  either  for  himself  w  for  another.* 


430.  BUs  and  Bidden — As  has  been  seen,  a  trustee  or  mortgagee 

selling  under  a  power  contained  in  a  trust  deed  or  mortgage  is  bound 
to  act  in  good  faith  and  adopt  all  reasonable  modes  of  proceeding  in 
order  to  render  the  sale  beneficial  to  the  debtor,^^  add  when  enough 
has  been  bid  for  a  portion  of  the  premises  to  satisfy  the  entire  d^t 
and  costs,  the  power  of  the  tru^m  or  mortgagee  is  generally  at  an  end, 
and  he  can  sell  no  more."  The  rule  is  well  established  evwywhere  that 
anything  done  by  the  parties  to  the  sale  calculated  to  keep  bidders 
away,  or  prevent  competition,  renders  the  sale  void,'*  bat  if  a  full  and 
fair  (^portunity  is  given  to  bidders,  at  a  trustee's  sale,  to  participate 
therein,  and  thdre  is  no  collusion,  ^e  requirement  as  to  competition 
is  fulfilled.**  The  pei^n  selling  is  not,  when  the  sale  is  otherwise 
r^iular,  required  to  make  any  perecmal  effort  to  procure  the  attendance 
of  bidders.'*   Furthermore  the  presence  and  participation  of  more 

Ameriean  Bank,  127  V.  S.  532,  8  S.     8.  llote:  92  A.  S.  R.  581  et  seq. 
Ct.  1297,  32  U.~  B.  (L.  ed.)  210:  Cop-     9.  Dyer  v.  8harl!leff,  112  Maas.  IflS, 
aey  t.  Sacnuaento  Bank,  133  CaL  659,  17  Am.  Bep.  77. 


5.  Copsey  v,  Sacramento  Bank,  133  see  snpra,  par.  423.  et  aeq. 
Cal.  659, 66  Pae.  7, 204, 85  A.  S.  R.  238.      11  Note :  92  A.  S.  R.  594. 

6.  Note:  92  A.  6.  B.  581.  13.  Lathrop  v.  Tracy,  24  C 

7.  MeUwhoni  t.  Hatris,  156  N.  G.  61  Pae.  486,  65  A.  S.  B.  228. 
107,  72  S.  E.  Zll,  37  LJIA.(N.8.)     14.  Note:  &2  A  K  B.  591 


Sid$  and  Bidden;  Jnadtqmoy  of  Price 


06  Pac.  7,  204,  85  A.  S.  R.  238. 
Note:  92  A.  8.  B.  581. 


10.  See  supra,  par.  408. 

11.  Note:  92  A.  S.  R.  594.  And 
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than  one  t)idder  when  prefer  and  legal  notice  has  been  given  thereof 
are  not  necessary  to  a  legal  sale.  It  is  sufficient  if  the  public  has  been 
fully  advised  of  the  sale  by  legal  publication  of  notice,  and  has  tho 
right  and  opportunity  to  attend  and  bid.^*  A  requirement  in  a  trust 
deed  that,  if  .a  sale  is  made  by  the  trustee,  he  must  sdl  for  t^e  "highest 
and  best"  price,  does  not  mesa  that  no  sale  is  legal  unless  there  are 
three  or  more  bids.  Hence,  if  the  deed  expressly  provides  that  the 
owner  of  a  note  secured  diereby  may  become  the  purchaser  at  the 
sale,  and  he  is  the  only  one  who  bic^,  his  offer  is  the  "highest  and 
beet"  bid  within  the  meaning  of  the  requirement,"  If  land  is  sold 
under  a  deed  of  trust  for  cash,  and  the  debtor  bids  the  highest  price 
therefor,  which  he  is  unable  to  pay,  it  is  not  error  to  sell  to  the  next 
highest  bidder.  And  generally  when  the  successful  bidder  withdraws 
his  offer,  or  is  irresponsible,  or  refuses  to  pay  his  bid,  while  other 
bidders  are  still  present,  the  sale  may  properly  be  reopened,  especially 
if  some  other  person  promises  a  higher  bid.  So,  if  the  mortgagee,  upon 
the  failure  of  one  bidder  to  comply  with  his  bid,  immediately  puts 
the  premises  up  for  sale  again  in  the  mortgagor's  presence,  who  do^ 
not  object,  and  sells  it  for  a  less  sum  than  was  previously  bid,  this  is 
no  ground  for  avoiding  the  sale.  However,  if  the  purchaser  fails  or 
refuses  to  comply  with  his  bid,  he  is  liable  for  the  difference  between 
the  amount  of  his  bid  and  the  price  obtained  on  the  resale."  And 
a  purchaser  who  has  purchased  at  a  mortgage  sale  and  has  deposited 
his  bid  under  an  agreement  that  it  shall  be  forfeited  to  the  seller,  if 
he  fails  to  comply  with  the  terms  of  sale,  cannot  recover  his  deposit 
on  his  failure  to  comply  with  his  bid.'^  If  the  person  conducting  the 
sale  agrees  to  advance  the  money  to  the  purchaser,  and  tells  the  mort* 
gage^  that  the  money  is  ready  for  him,  this  has  the  same  effect  as  if 
the  purchaser  had  in  fact  paid  the  amount  of  his  bid."  And  a  direo- 
taoti  in  writing  by  the  attorneys  for  a  mortgagee  to  the  sheriff  to  bid 
a  specified  amount  for  the  premises  on  a  foreclosure  by  advertisement 
has  been  held  to  be,  in  legal  effect,  a  written  bid  for  the  aiuount  stated, 
authorizing  the  sheriff  to  strike  it  olf  to  the  mor^agee  if  no  one  bid 
a  greater  sum.* 

431.  Inadequacy  of  Price  as  Affecting  Sale. — A  sale  under  a  power 
contained  in  a  mortgage  or  trust  deed  is  always,  presumed  to,  be  regular 
and  vfUid,  and  mere  inadequaoy  iu  the  price  bid  does  not  in  itself 
invalidate  or  affect  the  sale,  othexwise  properly  oonducted,-  unless  it 

18.  Bailey  v.  Hendriekson,  25  N.  18.  Donahue  v.  Parkman,  161 

D.  500,  143  N.  .W.  134,  Ana.  Gas.  412,  37  N.  E.  205,  42  A.  S.  R.  413. 

1915C  739.  19.  Note:  92  A.  S.  R.  595. 

18.  Latbrop  v.  Traey,  24  Colo.  382,  1.  Bailey  v.  Hendriekson,  25  N.  D. 

51  Pac.  486,  65  A,  S.  R.  229.  500,  143  N.  W.  134,  Ann.  Cas.  1915C 

17.  Note:  92  A.  8.  B.  594.  'And  739. 

MO  infra,  par.  438.  2.  Clark  t.  Freedmaa  Sav.,  etc,. 
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is  90  great  as  to  shoAk  the  conscience  of"  thft  court,  aftH  'especially  in 
the  alisenee  of  a  ahowing  that  a  larger  price  coiild  be  obtaimed  oin  a 
resale*  If,  however,  the  sum  reported  is  so  grossly linadequate  a£  to 
indicate  fraud  or  a  want  of  reasonable  judgment  "and  diitretion  in 
the  trustee  by  which  the  property  is  sacrificed,  the  salfe  may;  mi  timely 
application,  be  vacated  and  a  resale  ordered,*  and  a  coiiit  will  be  par- 
ticularly inclined  to  set  the  sale  aside  when  in  addition  td  inadequacy 
of  price  othet  circumstances  exist  rendering  it  ineqeit^«  for  the 
sale  to  stand.  So,  if  the  owner  of  the  mortgage  agrees  to  buy  the  land 
at  the  sale  for  a  certain  amount,  but  instead  it  is  sold  for  a  grossly 
inadequate  pri(»,  which  is  suffered  in  r^iance  upon  Che  agreemantj 
the  sale  may  be  set  aside.  And  if  a  mortgage  with  power  of  sale  is 
foreclosed  and  the  property  bid  in  'for  a  grossly  inadequate  price,  and 
then  sold  to  a  purdiiiaer  at  a  slight  advance,  both  the  mortgagee  and 
the  purchaser  knowing  that  the  mortgagor  was  insane  when  the  sale 
was  madOi  it  mxist  be  regarded  as  fraudolent,  and  may  be  set  aside.' 

■  ■      '  Ratification  of  Defective  Sale;  LMhe* 

432.  Batification  and  Estoppel  Generally. — ^Tbough  where  a  sal^ 
under  a  power  cotitaioed  in  a  mortgage  or  trudt.deed  has  been  defec- 
tively executed,  the  mortgagor  has  tl^e  right  to.d^fiirm  .the  same, 
he  may,  by  laches,^  or  by  acta  amounting  to  an  estoppel^or  T^Uficationj 
cure  the  defect. and  render  the  sale  valid.'.  He  may  ratify . the  ^ale, 
and  the.  deed  given  .under  the  power  of  aple,  .by  parol^^  and  w^ere  a 
mortgagor,., after, a  defective  exercise  of  the  power  of  gale, in  a  mort- 
.  gage»  receives  the  surplus  proceeds  of  tha  sale,  withput  knowledge  of 
tiie  defects  in  the  sale,  but  retains  tbem  after  he  leariis  of  such  defects, 
he  will  be  estopped  from  denying  the  pifj:bhaser'8  tiite.   He  caunot 

Co.,  100,  U.  S.  m  25  tr.  S/  {L.' Qmck,7l  Midi:  ^'^9iTrW.  764,  l5 

ed.)  573;  tathrop,  v,  Tracy,  24  Colo.  A.  S.  R.  280. 

382,  51  Pac.  486,  OB'A.  B.'  R.  229;  4.  HoWgworth  v.  ShaajKin,  113  Mo. 

Qmss  Lake  FBrmera'  Bank'v.  Quick,  508^  21  S.  W.  86,  36  A.  8.  R:  719. 

71  Micb.  534,  39  W.  75%,  15  A.  Kot«Bi  83  A.  &  B.C84;  KkS  A.  S.  fi. 
S.  R.  280;  Lundberg  v.  Davidson,.  57.  ^.  ■ 

72  Minn.  49,  74  N.  W.  1018,  42  6.  Note:  92  A.  S.  ft.  684  et  seq. 
Ij-R.A.  103;  Holdsworth  v.  Shannon,  6.  See  infra,  par.  433. 

113  Mo.  508,  21  S.  W.  86,  35  A.  8.'  R.  -7.  Maffkey  v.  Lansley,-92  V.  B.  142, 

719;  McDonnell  v.  DeS>6to  Sav.,  etc.,  23  U.  S.  (L.  ed:)  701;  Benham  v. 

Ass'n,  176  Mo.  250,  75  S.  W.  438,  97  Rowe,  3'CaI.  887,  66  Am.  Dec.  342 

A.  S.  R.  592;  Grove  r.  Qrcat  Northern  and   note;   Rogdzs   t.   Barnes,  160 

Loan  Co.,  17  N.  U.  352,  116  N.  W.  Masi  179,  47  N.  B.  60St,  8»  LB. A 

WS,  138  A.  S.  R.  707;  Warnof  v,  145.' 

Jacob,  20  Ob.  D.  220,  2^,  51 1.  J.  Ch,  And  aee  infra,  bar.  449,  4^0. 

642,  46  L.  T.  N.  S.-G.>fi,  30  W.  R.  721,  8.  Rogers  v.  Mrnes,  16*  Mass.  179, 

18  RBff.  Rnl.  Ca«.  452  au/J  note.  47  N.  E.  602,  38  I<.R:A,  145;  Brewer 

Notes:  92  A.  S.  B.  682,  583;  10^  v.  Nash,  Ifl  R.  I.- 456, 17  AfL  867,-27 

A.  S.  R.  57.  a:s;R.  749a&d'not6^  ' 

3.  Grate  Lake  F«rm«rs'  Bank  v. 


Digitized  by 


Google 


f  438 


MORTGAGES 


19  B.  C.  U 


be  permitted  to  r^udiate  the  mortgage  sale,  and  at  the  same  tim« 
insist  upon  having  the  benefit  of  it*  And  a  mortgagor  may  elect  iu 
recover  full  damages  on  account  of  the  unlawful  sale  of  the  land 
under  a  power  of  sale  in  the  mor^ige  when  there  was  no  default, 
and  thus  ratify  the  title  of  a  purchaser  who  had  bought  the  land  for 
value  in  good  faith,  although  he  might  instead  r^udiate  the  sale  and 
redeem  the  premises.** 

433.  Laches. — ^If  a  sale  under  a  power  is  voidable  at  the  election  6f 
the  mortgagor  for  some  irregularity,  such  as  that  the  mortgagee  pui- 
chased  without  authority,  that  there  wss  an  inadequacy  in  ^e  price 
obtained,  want  of  sufficient  or  prefer  notice,  or  the  like,  the  mortgagor 
must  institute  proceedings  for  avoidance  within  apt  and  reasonable 
time,  or  his  laches  will  bar  him  of  relief.  What  in  such  case  is  a 
reasonable  time  must  necessarily  depend  upon  the  circumstances  of 
the  particular  case;  but  to  institute  proceedings  long  aftw  the  sale 
when  the  rights  of  third  parties  have  intervened  and  improvements 
have  been  made  is  always  deemed  laches  on  the  part  of  the  mortgagor 
or  those  claiming  under  him.**  The  mortgagor  is  not  requintd  to 
bring  an  action  to  set  aside  an  unauthorized  mortgage  sale  before  the 
expiration  of  the  year  for  redemption,**  but  a  delay  of  four,"  five,'* 
or  seven  years  after  the  sale  has  been  deemed  such  laches  as  will  bar 
relief,  in  the  absence  of  fraud,  or  any  special  equitable  excuse  for  such 
delay;  *'  and  it  has  been  said  that  a  delay  of  from  fourteen  to  sixteen 
years  in  making  application  to  set  aside  the  sale  shows  such  gross  laches 
that  the  petition  will  not  be  given  a  hearing.**  Some  courts  have 
judicially  fixed  two  years  as  reasonable  time  in  which  the  mortgagor 
must  institute  proceedings  to  avoid  ^e  mortgage  sale  for  any  irregu- 
larity therdn,  and  have  decided  that  a  longer  delay,  in  the  absence 
of  special  and  equitable  circumstances,  is  such  laches  as  will  bar  relief/' 
and  it  has  even  been  held  that  if  a  mortgagor  knowing  all  of  tiie 
circumstances  surrounding  the  sale  waits  eighteen  months  thereafter 
before  bringing  suit  to  set  it  aside  he  is  guilty  of  laches.**  On  the 
other  hand  in  some  cases  the  right  of  the'  mortgagor  to  avoid  the  sale 
for  imgularitiee  has  been  extended  to  what  seems  an  unreasonable 
time.  Thus  it  has  been  held  that  the  rig^t  of  the  mortgagor  to  avoid 

%.  Breweir  v.  Naah,  16  B.  I.  4S8, 17     Note:  92  A.  S.  B.  5d3. 
AtL  857,  27  A.  S.  B.  749.    .  14.  Bausman  v.  Kellay,  38  Minn. 

10.  Bogera  v.  Bames,  169  Mass.  179,  197,  36  N.  W.  333,  8  A.  8.  B.  66L 
47  N.  E.  602,  38           145.  Note:  92  A.  S.  B.  593. 

11.  HamilUm  v.  Labokee,  51  lU.      15.  Note:  92  A.  S.  B.  693. 

416,  99  Am.  Dee.  662  and  note;  Irish     16.  Bergen  v.  Bennett,  1  Cwam 
T.  Antioch  CoUen,  126  IlL  474, 18  N.  Cas.  (N.  T.)l,  2  Am.  Dee.  281. 
E.  768,  9  A.  8.  B.  638.  Note:  92  A.  8.  B.  593. 

Note:  92  A.  S.  B.  592.  17.  Alexander  v.  Hill,  88  Ala.  487. 

IS.  Note:  92  A.  S.  B.  593.  7  So.  238,  16  A.  8.  B.  55. 

13.  Hamilton  v.  Lnbnkee,  61  BL     Note:  92  A.  S.  B.  592. 
415,  99  Am.  Dee.  562.  18.  Note:  92  A.  8.  B.  593^ 
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a  sale  under  a  power,  whwe  the  mor^agee  has  incHrectly  become  the 
purchaser,  is  iiot  barred  by  his  laches  for  a  shorter  period  than  the 
fltatatoxy  limitation  of  ten  years.  And  in  a  similar  odse  a  delay  of 
seventeen  yeaia  was  not  deemed  laches,  where  th«  land  had  remained 
unimproveid  with  no  increase  in  value.^* 

Injunction  to  Stay  Execution  of  Power 

434.  In  GeneraL — ^Equity  will  enjoin  an  attempt  to  pervert  a  power 
of  sale  from  its  legitimate  purpose.  But  it  must  have  substantial 
reasons  f<v  so  doing.  The  interests  oi  society  require  ^tat  the  power 
be  not  interfered  with  lightly,  as  it  reeolts  from  contract  between  tiie 
parties,  and  the  p^y  who  borrows  must  consider  wh^  he  bargains 
whether  he  is  not  giving  too  large  a  power  to  him  with  whom  he  is 
dealing.  Accordingly,  the  jurisdiction  will  be  exercised  only  when, 
because  of  fraud,  or  a  want  of  illegality  of  consideration,  or  for  other 
sufficient  reasons,  the  enforcement  of  the  collection  is  against  good 
conscience,  and  would  work  great  and  irreparable  injury.**  However, 
when  those  conditions  exist  ^e  court  will  act.  Thxjfi,  a  court  of  equity 
may  enjoin  the  es^ecution  of  a  power  of  sale  contained  in  a  mortgage 
when  the  mortgagee,  having  refused  repeated  tenders,  files  a  bill  to 
foreclose,  dismisses  it  without  prejudice  when;  the  case  is  ready  for 
hearing,  and  advertises  the  land  for  sale  under  a  power  in  the  mot^ 
gage,  with  the  avowed  purpose  of  compelling  the  payment  of  another 
claim  which  is  disputed.^  So,  a-substantial  overstatement  of  the  mort- 
gage debt  in  a  notice  of  sale  may  warrant  a  court  in  temporarily 
«njoining  the  execution  of  the  power.*  And  a  trustee  will  be  restrained 
from  making  a  sale  while  there  is  a  cloud  upon  the  title,  or  a  dispute 
or  conflict  among  creditors  as  to  their  respective  claims.  But  the  sale 
will  not  be  enjoined  to  take  account  of  liens  on  the  property,  when 
the  exact  amounts  of  the  debts  and  other  priorities  are  fully  known ;  * 
nor  on  the  ground  of  a  perversion  of  the  power  to  improper  purposes, 
whei«  the  mortgagee  is  acting  within  the  letter,  of  his  powers  unless 
the  perversion  is  very  clearly  shown.*  The  sale  under  the  power  in 
the  mortgage  is  a  remedy  at  law,  and  an  injunction  for  the  purpose 
of  interposing  a  set-off  will  not  be  granted  in  the  absence  of  statute 
except  on  special  equitable  grounds.*  So  equity  will  not  enjoin  the 

19.  Note;  92  A.  S.  R.  593.  1.  McCalley  v.  Otey,  90  Ala.  584. 12 

SO.  McCafley  v.  Otey,  99  Ala.  684,  So.  406,  42  A.  S.  B.  87. 

12  So.  406,  42  A.  S.  R.  87;  Caldwell  3.  See  snpn,  par.  416,  and  infn, 

T.  Caldwell.  166  Ala.  406,  52  So.  323,  par.  435. 

139  A.  S.  R.  48;  Holland  v.  Citizens  S.  Mailer  v.  Stone,  84  Va.  834,  6 

Sav.  Bank,  16  R.  I.  734,  19  Atl.  654,  S.  E.  223,  10  A.  S.  R.  689. 

8  L.R.A.  553;  Vanriit  v.  Rider,  83  Va.  4.  Holland  v.  Citizena'  Sav.  Bank, 

«69,  3  S.  E.  293,  3  A.  S.  R.  305.  16  R.  I.  734,  19  AU.  654,  8  L.R.A. 

Notes:  35  L.R.A.(N.S.)  909  et  seq.;  553. 

18  Eng.  Rnl.  Cas.  457  et  seq.  6.  Note:  35  L.R.A.<K.S.)  913.  ' 
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.exeoptaon  of  a  power  of  sale  until  an  unliquidated  demand  due  from 
the  defendant  to  Uie  complainant  can  be  ascertained  and  set  off,  in 
the  absence  of  an  allegation  of  the  defendant's  insolvency,  or  other 
special  equity;  and|the  defendant's  refusal  to  accept  a  conveyance  of 
the  property  in  full  discharge  of  the  debt  does  not  arm  the  complainant 
with  any  special  equity.*  A-  demand  for  unliquidated  damages  for 
breach  of  covenant  of  warranty  of  land  is  not  ground  to  enjoin  a  sale 
of  the  land  for  debt  under  a  deed  of  trust.'  And  an  injunction  will 
not  issue  to  prevent  a  sale  on  the  ground  that  great  financial  depres- 
sion exists,  and  the  pi^>perty,  therefore,  will  not  bring  anything  near 
its  true  value."  80,  it  has  been  held  that  a  bill  to  restrain  trustees 
under  a  trust  deed  from  selling,  filed  by  an  unsecured  creditor  of  the 
debtor,  alleging  that  after  selling  and  paying  the  debts  secured  by  the 
deed  the  truHteea  will  abuse  their  trust  by  applying  the  residue  of  the 
proceeds  to  the  claims  of  persons  not  creditors,  raises  no  equity  entitling 
the  complainant  to  relief.'  When  an  injunction  to  restrain  the  sale 
of  land  under  a  trust  deed  is  dipsolved,  the  party  enjoined  is  entitled 
to  the  damages  allowed  by  statute  in  such  cases." 

435.  Error  or  Controversy  as  to  Amount  of  Indebtedness;  Bank- 
ruptcy.— An  injunction  is  a  proper  remedy  where  a  mortgagee  ezercisea 
his  power  of  sale  by  attempting  to  sell  to  fatisfy  an  amount  lai^ely 
in  excess  of  the  actual  debt.**  And  it  has  been  held  that  it  may  be- 
sliown  by  parol  evidence  that  the  amount  inserted  in  the  mortgage 
was,  at  the  mortgagee's  request,  stated  to  be  in  excess  of  that  actually 
due  in  order  to  enable  him  to  use  the  paper  as  collateral  security.^* 
Certainly  an  excessive  claim  by  a  mor^agee  is  ground  for  an  injunc- 
tion where  it  is  expressly  provided  by  statute  that  a  foreclosure  may  be 
Kiioined  where  the  mortgagor  has  a  legal  counterclaim,  or  any  other 
valid  defense,  against  the  collection  of  the  whole  or  any  part  of  thfr 
amount  claimed  -to  be  due  on  the  mortgage.**  It  is  the  general  rule 
that,  to  entitle  him  to  an  injunction  on  the  groimd  that  the  mortgagee's 
olaim  is  excessive,  the  mortgo^r  must  have,  tendered  the  amount 
which  he  admits  to  be  due  or  must  offer  in  his  bill  to  pay  it.**  But  it 
has  been  held  that  a  demurrer  clen;^ing  the  equity  of  the  bill  does  not 
raise  the  question  of  the  failure  to  make  a  tender.  And  even  wh^ 
the  mortgalgor  is  required  to  bring  into  court  the  amount  due,  he 
will  be  required  to  t»ring  the  amount  which  the  court  thinks  is  due, 

6.  Caldwell  v.  Caldwell,  166  Ala.  10.  Bums  v.  Dreyfus,  69  Miss.  211^ 
406,  52  So.  323, 130  A.  S.  K.  48.  11  So.  107.  30  A.  S.  R.  539. 

7.  Sbrader  v.  Gardner,  70  W.  Va.  11.  Note:  Ann.  Cas.  1912C  572. 
780,  74  S.  K.  990,  40  L.R.A.(N.S.)  12.  Campbell   v.   Davis,   94  Miaa. 
1145.  164,  47  So.  546,  19  Ann.  Cas.  239. 

8.  Muller  v.  Stone,  84  Va.  834,  6  13.  Note;  Ann.  Cas.  1912C  572. 

S.  E.  223,  10  A.  S.  R.  889.  14.  Notes:  35  L.BA..(N.a)  »14s 

9.  Carter  v.  Neal,  24  Ga.  346,  71  Ann.  Cas.  1912C  573. 
Am.  Dec.  136. 
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uid  not  tbe  amount  gwom  to  by  the  mortgagee.  Moreover  a  tender 
is  unneceaeary  where  the  amount  actually  due  is  unascertained.  It 
ia  also  unnecessary  where  the  person  attempting  to  foreclose  the  mort- 
gage for  its  face  value  is  the  solicitor  for  the  mortgagor,  and  by  arrange- 
ment with  Uie  Utter  has  taken  an  asei^ment  of  the  mortgage  at  leas 
than  its  face  value.'*  Where  there  is  a  controversy  as  to  the  amount 
due  under  the  mortgage  and  the  accounts  are  complicated,  the  court 
will  order  an  account  to  be  taken  and  will  prev^t  the  mortgagee 
from 'selling  until  the  balance  due  is  ascertained.**  And  if  tbe  mort- 
gagee includes  a  usurious  claim,  equity  may  enjoin  the  sale  pending 
the  determination  of  the  amount  legally  due.*'  On  the  other  hand  it 
>  has  been  held  that  the  injunction  would  be  dissolved  upon  an  affidavit 
by  the  mortgagee  stating  that  he  would  and  did  thereby  concede  all 
that  the  mortgagor  claimed,  and  that  he  would  claim  no  more  than 
the  amount  which  was  conceded  by  the  plaintiff  to  be  due  and  would 
release  and  discharge  all  that  the  mortgagor  contended  was  in  exceas 
of  tbe  amount  justly  due.  And  where  Uie  bill  asks  for  a  discovery 
of  the  amount  due,  the  sale  may  be  permitted  ftfter  the  discovery, 
although  the  plaintiff  can  by  a  supplemental  bill  enjoin  the  trustee 
from  paying  over  the  proceeds  of  the  sale  until  the  amount  actually 
due  is  determined  by  the  final  decree.*'  Upon  tbe  institution  of  bank- 
rujitcy  proceedings  against  the  maker  of  a  mortgage  or  deed  of  trofii 
to  secure  debts,  the  court  may  enjoin  the  sale  of  the  property  under  the 
terms  of  the  mortgage  or  trust  deed,  for  the  purpose  of  conserving  the 
grantor's  equity  in  the  property  for  the  benefit  of  his  unsecured 
creditors.^* 

436.  Bar  of  Debt  by  Lapse  of  Time. — Although  the  question  has 
been  vigorously  contested,  and  elaborate  dissenting  opinions  appear  in 
a  majority  of  the  cases,  the  courts  have  generally  adhered  to  the  rule 
that  equity  will  not  enjoin  the  sale  of  |Ht>perty  raider  a  deed  of  trust 
or  a  mortgage  with  power  ot  sale,  at  tiie  buH  of  the  mortgagor  or 
grantor,  on  the  ground  that  an  actian  to  recover  the  debt  secured  is 
barred  by  the  statute  of  limitations.**  The  eaasa  proceed  up<»k  the 
theory  that  tbe  statute  does  not  oaaoel  or  discharge  the  debt  or  th« 
obligation  to  pay  it,  but  is  merely  an  arlntrary  bar  t»  a  suit  thereon ; 
and,  henee,  that  if  the  mortgagee  or  trustee  has  the  means  of  satisfying 
tbe  debt  under  tbe  power  of  sale,  whi<^  requires  no  suit,  the  statute 
does  net  afford  any  ground  for  equitable  interference.  Moreover,  it 

16.  Note:  Ann.  Cas.  1912C  573.       (N.S.)  560  and  note.  And  see  Bank- 

16.  Mailer  v.  Stone,  84  Va.  834,  6  buptct.  vgl.  3,  p.  185  et  8eq. 

S.  B.  223, 10  A.  S.  R.  889.  20.  Moline  Plow  Go.      Webb,  141 

Note:  Ann.  Caa.  1913C  572,  578.  U.  S.  616,  12  S.  Ct.  100,  35  U.  S.  (U 

17.  Note:  35  L.R.A.(N.S.)  911,  ed.)  879;  House  v.  Carr,  185  N.  Y. 

18.  Note:  Ann.  Gas.  1912C  573.  453.  78  N.  E.  171,  113. A.  S.  R.  936, 

19.  In  re  Jeneiy  Idand  Packing  Go.,  7  Ann.  Gas.  186  antl  motc^  6  LJLA. 
i:^  Fed.  625,  71  C.  C.  A.  75,  2  USLA.  tNJS.;  filO  -and  note.  - 
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aeems  to  be  questionable  whether  the  mortgagor  or  grantor  could  set 
up  the  staituto  even  if  it  is  deemed  to  extinguish  the  indebtedness.  If 
it  is  conceded  that  the  statute  ia  to  be  employed  as  a  shield  and  not  as 
a  aword — as  a  weapon  of  defense,  not  of  attack — ^the  question  under 
discussion  turns  on  whether  a  suit  to  enjoin  a  sale  by  the  trustee  under 
a  deed  of  trust,  or  by  the  mortgagee  of  a  mortgage  containing  a  power 
of  salej  is  an  endeavor  to  invoke  the  statute  for  the  purpose  of  affirm- 
ative relief.  Doubtless  the  statute  would  be  a  good  defense  to  fL  suit 
to  foreclose  the  mortgage  or  trust  deed  under  such  circumstance,  since 
the  statute  would  in  such  a  case  be  used  as  a  shield.  Will  a  court  of 
equity,  then,  regard  the  action  of  the  trustee  or  mortgagee  in  advertis- 
ing and  selling  the  property,  taken  out  of  court,  as  substantially  the 
same  as  a  foreclosure  suit?  Apparently  no  case  has  been  decided  in 
a  jurisdiction  wherein  the  rule  is  that  the  statute  obliterates  the  in- 
debtedness, though  in  jurisdictions  where  the  contrary  rule  prevails 
the  question  seems  to  have  been  answered  in  the  negative.'  But  where 
the  question  is  raised  by  a  grantee  of  the  mortgagor  a  different  ques- 
tion is  presented.  Thus,  it  has  been  held  that  where  a  grantee,  deriv- 
ing title  through  divers  mesne  conveyances  from  a  raort^^or,  and 
his  grantors,  had  been  in  possession  of  the  property  for  sufficient  time 
to  acquire  title  by  adverse  po$se»sion,  an  injunction  might  be  granted 
to  prevent  a  sale  of  the  land  under  the  power  contained  in  the  deed 
of  trust,  in  order  to  prevent  a  cloud  being  cast  thereby  on  the  title  so 
obtained.'  By  statute  in  a  few  jurisdictions  the  bar  of  the  statute  of 
limitations  is  made  a  ground  for  enjoining  the  foreclosure  of  a  mort> 
gage  by  advertisement  and  sale.' 

Resale 

437.  Invalidity  oi  Prior  Sale. — The  majority  rule  is  that  where 
the  trustee  named  in  a  trust  deed  or  mortage  with  a  power  of  sale 
has  made  an  invalid  sale  of  the  property  conveyed  to  him  in  the  trust 
deed  or  mortgage,  he  may  resell  the  property  in  accordance  with  the 
provisions  thereof.*  Thus,  in  a  case  wherein  it  appeared  that  a  sale 
of  property  by  a  trustee  in  a  trust  deed  had  been  set  aside  by  a  court 
of  equity  on  account  of  the  insufficiency  of  the  description  of  the 
property  in  the  notice  of  sale,  and  that  the  trustee  had  resold  the 
pn^wrty,  the  court  held  thai  the  resale  waa  valid,  and  .Uiat  it  was  not 
necessary  to  obtain  an  order  of  the  court  therefor.'   So,  an  invalid. 

1.  House  v.  Corr,  185  N.  Y.  453,  Ann.  Cas.  90. 

78  N.  E.  171,  113  A.  3.  B.  936,  7  4.  ShiUaber  v.  Robineon,  07  U.  B. 

Ann.  Cas.  IBS  and  note,  6  L.R.A.  68,  24  IT.  S.  (L.  ed.)  967;  Pcfk  v. 

<N.S.)  510.  Dale,  93  Hiss.  664,  74  So.  888^  IT 

2.  Gardner  v,  Terry,  90  Mo.  523, 12  Ann.  Caa.  754  and  note. 

8.  W.  888,  7  L.R.A.  67.  Sl  Note:  17  Aim.  Gas.  76ft. 

S.  Notes:  6  L.R.A.tK.8.)  SU;  7 
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sale  made  by  a  substituted  trustee  under  a  truel  deed  before  bia  lub- 
Btttution  baa  been  recorded  does  not  ezhwiat  the  power  of  the  trustee 
or  alTect  the  validity  of  the  contract  in  the  trust  deed.  In  such  a  case 
the  trustee  has  as  full  power  to  readveriise  and  sell  again  as  if  the 
first  sale  had  not  occurred.*  In  a  few  }urisdicti<Hifl,  however,  the 
majority  rule  is  r^udiated,  and  it  is  held  &at  where  the  trustee  named 
in  a  trust  deed  or  mortgage  has  made  a  conveyance  of  the  property 
described  therein,  he  cannot  resell  the  property,  although  the  fir» 
sale  was  invalid  by  reason  of  a  failure  to  comply  with  the  provisions 
of  the  deed.^  The  minority  rule  is  based  upon  Uie  ground  that  upon 
the  execution  of  a  trust  deed  the  legal  title  passes  to  the  trustee  therein 
named,  the  trustor  or  grantor  retaining  merely  an  equitable  title,  and 
that  therefore  any  conveyance  by  the  trnrtee,  although  it  may  amount 
to  a  breach  of  trust,  conveys  his  legal  tide,  and  he  retains  no  title 
which  he  can  oraivey  on  a  resale  of  tiie  premises.'  But  it  has  been 
said  that  the  minority  rule  ^pUes  only  whoe  ^e  lands  are  conveyed 
in  breach  of  the  trust  repOMd  in  the  trustee,  and  it  has  been  held 
that  where  the  trustee  or  mwtg^gee  makes  a  conveyance  which  does 
not  correctly  describe  the  premiseB,  and  wluch  does  not  in  fact  convey 
the  lands  described  in  the  trust  deed  or  mortgage,  he  may  thereafter 
make  a  conveyance  of  the  premises  deecribed  in  the  mortgage  or 
trust  deed  under  the  power  of  sale  contained  tfaerein,  and  pass  a  valid 
title.* 

438.  Failure  of  Bidder  to  Comply  with  Bid.— If  the  purchaser  aft 
an  auction  sale  under  a  power  contained  in  a  mortgage  is  unable  or 
refuses  to  comply  with  his  bid  before  the  bidders  disperse,  Uie  property 
may  be  sold  wiUiout  a  fresh  advertaeement.^'^  It  has,  however,  been 
held  that  where  the  trustee  in  a  deed  of  trust  with  a  power  of  sale 
gives  notice  for  a  certain  number  of  days,  advertises  the  property,  and 
puts  it  up  for  sale  at  public  auction,  and  the  property  is  struck  off  to 
a  bidder,  the  trustee  cannot  upon  the  same  day  resell  the  property 
because  the  purchaser  refuses  to  complete  his  contract,  unless  there 
has  been  a  new  publication  of  notice.'*  Certainly,  a  resale  upon  the 
refusal  of  the  first  bidder  to  comply  with  his  bid  is  not  valid,  if  mad« 
after  the  bidders  have  dispersed,  without  a  new  notioe  of  sale.*'  In 

6.  Polk  V.  Dale,  93  Mitt.  664^  47  So.  23  S.  W.  787,  38  A.  S.  R.  676. 

386,  17  Ann.  Cu.  754.  10.  Love  v.  HarriB,  156  N.  C.  88,  72 

7.  Stephens  v.  Clay,  17  Cdow  489,  S.  E.  150,  Ann.  Cas.  1912D  1066,  36 
30  Pac.  43,  31  A.  S.  R.  328.  L.R.A.(N.S.)  927.    And  aee  sppra^ 

Note:  17  Ann.  Cas.  755.  par.  430. 

8.  Stephens  v.  Clay,  17  Cdo.  489,  11.  Barnard  v.  Dnneaa,  38  Uo. 
30  Pao.  43,  31  A,  S.  R.  328;  Schane-  170,  90  Am.  Deo.  416. 

werk  v.  Qobezvcht,  117  Ho.  22,  22  8.  12.  Love  v.  Harris,  156  N.  C.  8B,. 
W.  949,  38  A.  &  B.  681.  And  Me  72  S.  E.  150,  Ann.  Cat.  lfil2D  106L 
infra,  par.  450.  36  LJl.A.(N.S.)  927, 

ft.  Laniw  v.  HelntoA,  117  Uo.  608, 
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«T)7  event,  there  is  no  doubt  but  that  the  second  sale  may  properly  be 
made,  provided  it  i^  readvertised.^*  The  confirniatioa  of  a  sale  und^r 
&  pover'ooQt&ined  id  a  niortgafi;e  doee  not  so  far  divest  the  inter^t  oi 
the  mortgagor  as  to  deprive  him  of  the  right  to  except  to  the  con- 
iirination  of  a  resale  in  case  the  first  bidder  defaults^  and  tlje  property 
is  resold  at  his  risk  at  an  amount  considerably  less  than  the  first  bid.'* 
Furthermore,  the  defaulting  bidder  is  himself  liable  in  a  proper  suit 
against  him.**  And  it  has  been  held  that  the  measure  of  damages 
where  the  purohaser  refuses  to  perform  his  contract,  and  the  property 
ts  resold  on  the  same  day  within  the  hours  mentioned  in  the  adverti;^ 
ment,  .but  at  an  enormous  sacrifice,  in  ccmseqaenoe  of  most  of  tlie 
bidders  having  departed,  is  not  the  difference  in  price  between  the 
two  sales,  though  it  would  be  the  proper  criterion  of  damages  actually 
sustained  if  the  latter  sale  had  been  fairly  made  on  proper  notice ;  but 
even  that  would  not  be  conclusive.  The  common  law  rule  is  to  give 
so  more  dimiages  than  the  actual  loss  sustained;  and  where  the  prc^ 
«rty  is  shown  to  be  still  worth  as  much  as  waa  bid  for  it,  the  damages 
ran  be  little  more  than  nominal."  One  who  bids  in  mortgaged  real 
•eetate  at  a  second  sale  made  without  readvertising,  after  the  bidders 
have  dispersed,  and  the  first  bidder  hw  refused  to  comply  with  his 
ttid,  cannot  hold  the  mortgagee  liable  for  the  difference  between  hi£ 
bid  and  what  the  property  was  worth,  upon  his  lo^ng  his  bargain 
because  of  the  invalidity  of  the  second  sale,  upon  the  Uieorji  that  the 
mortgagee  assumed  to  exercise  authority  which  he  did  not  have,  and 
therefore  misled  the  bidder  to  his  injury,  where  the  bidder  had  knowl- 
edge of  the  facts,  since  he  is  charged  with  knowledge  of  the  lack  of 
authority  to  make  a  second  sale  under  such  oircuinatances.^' 

XXV.  RiGRITB  AND  RmtTEDIBB  OF  PiiRCHASEK 

Applicaiion  of  DocUine  of  CaVMt  Emptor 

439.  In  General. — It  is  a  well  settled  rule  that  the  doctrine  of 
caveat  emptor  applies  to  foreclosure  sales  under  a  decree  of  courtj** 

13.  Barnard  v.  Duncan,  38  Mo.  170,  16.  Barnard  v.  Duncan,  38  Mo.  170, 
90  Am.  Dec.  416;  Love  v.  Harris,  156  90  Am.  Dec.  416. 

N.  C.  88,  72  S.  E.  150,  Ann.  Caa.      17.  Love  v.  Harris,  156'  N.  C.  88, 

1912D  1065,  36  L.R.A.(N.S.)  927.  72  S.  E.  150,  Ann.  Cas.  1912D  1065, 

Note:  17  Ann.  Cas.  755.  36  L.R.A.(N.S.)  927. 

14.  Werner  v.  Clark,  108  Md.  627,  .  18.  Boggs  v.  Fowler,  16  Cal.  559, 
n  Atl.  305,  28  b.R.A.{N.S.)  94.  76  Am.  Dec.  661;  Walbrid-je  v.  Day, 

15.  Barnard  v.  Duncan,  38  Mo.  170,  31  111.  379,  83  Am.  Dec.  227;  Williams 
90  Am.  Dec.  416;  Love  v.  Harris,  156  v.  Glenn,  87  Ky.  87,  7  S.  W.  610, 12  A. 
N.  C.  88,  73  S.  E.  150,  Ann.  Cas.  S.  B.  461;  Norton  v.  Nebmaka  Loan, 
i»12D  1065,  36  L.R.A.(N.S.)  927.  ete.,  Co.,  35  Neb.  466,  53  N.  W.  481,  37 

Note:  92  A.  S.  B.  594.  And  see  A.  S.  R.  4U,  18  L..R.A.  88;  B^ard  t. 
sapro,  par.  430.  Duncan,  79  Tfeb.  189, 112  N.  W.  S&Sk 
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or  under  a  power  Mntamed  in  th«  mortgage  or' trust-deed.^*  The 
purchaser  must  exiamine  the  title,'  and  not  rely  upcm  statements 
made  1^  the  officer  conducting  the  sale  a^to  its'oondition*  If  he  buys 
without  examination,  be  does  so  at  his  peril,  and  most  . suffer  the  loss 
occasioned  by  his  neglect.^  Furthermore^  the  purchaser  at  a  saie  under 
a  trust  deed  or  mortgage  with  a  pow»  of  sale,  whether  the  mortgagee 
or  a  stranger,  is  concloBiToly  charged  with  notice  of  irr^ularities  by 
the  trustee  in  executing  the  power  of  sale.  He  is  bound  to.  take  notice 
that  all  the  conditions  upon  which  the  trustee's  power  to  act  d^uds 
have  been  complied  witb>  It  has  been  held,  howeVer,  that  remote 
and  innocent  purchasers  for  a  valuable  consideration  from  the  pur- 
chaser at  such  a  sale  are  not  chargeable  with  notice  of  irregularities 
or  equities.  These  are  matters  in  pais,  which  must  be  brought  home 
to  their  knowledge  on  a  proper  case  made,  and  sustained  by  proof.* 
Under  the  doctrine  of  caveat-  emptor,  a  purchaser  at  a  mort^tge  fore- 
cloanire  sale  will  not  be  relieved  from  completing  his  purchase  on 
account  of  defective  title/  or  on  the  ground'  of  there  being  ptux 
incumbrances  on  the  property,  when  the  true  condition  of  the  title 
is  fully  set  oat  in  the  pleadings  and  ihe  record  the  pcoceedingi 
under  whi^  sale  was  made,  as  he  is  chaigeaMe  with  notiea  of 
such  motwial  facta  as  the  record  discloses*  So,  if  a  junior  m<H>tgage 
has  been  duly  recorded,  a  {Mirchaaer  of  the  mortgaged  premises  on  a 

12&  A.  S.  R.  601;  Hori  v.  Herringten,  466,  53  N.  W.  4&L,  37  A.  S.  B.  441, 

22<)kla.  590,9B'Pm.443,132A.S.  B.  IS  L.BJL.  88;  Curri«r  v.  Teske,  84 

64S,  20  L.R,A.(N.S.)  47;  ChErleaton  v.  Neb.  60, 120  N.  W.  1015, 133  *  8.  B. 

Blvhme,  15  S.  C.  124,  40  Am.  Rep.  602. 

690;  B«ymond      Holbom,  23  Wb.  8.  Norton  v.  Nebraska  Lom,  etc.; 

Slj  99  Am.  Dee.  105.   And  aae  Jdm*  Co.,  86  Neb.  466,  63  N.  W.  461,  16 

CUL  Sal»,  toU  16,  p.  119  et  wq.  L.B.A.  S3. 

19.  Stephens  v.  Clay,  17  Colo.  489,  3.  Cassell  v.  Rote,  33  III.  244,  8;j 
30  Pac.  43,  31  A.  S.  R.  328;  Bent-  Am.  Dec.  270;  Barnai^  v.  Danc-an,  38 
Oteito  Imp.  Co.  V.  WfaitAbead,  25  Colo.  Ho.  170,  90  Am.  Dee.  416;  Norton 
364,  54  Pac  1023,  71  A.  S,  B.  1404  Nebraska  Loan,  ete.,  Co.,  35  Neb. 
CasaeU  v.  Boas,  33  SI.  24^.  85  Am.  466,  53  N.  W.  481,  18  L.R.A.  88; 
Dec  270  and  note;  Hamilton  v.  tmb-  Carrier  v.  Teske,  84  Neb.  60,  120  N. 
okee,  51  lU.  415,  99  Am.  Dec.  562;  W.  1015,  133  A.  S.  R.  602.. 
8ea«  V.  Liverhiore,  171%.  297,  85  Ami  4.  "Stephens  v.  Clay,  17  Colo.  469, 
t)e«.  564;  Farmers,  etc.,  Bank  V.  90  Pa«.  43,  HI  A.  S.  R.  328:  Bent- 
Martin,  7  Md.  342,  61  Am.  Dec'  350:  Otero  Imp.  Co.  v.  Whitehead,  25  Colo. 
Barnard  v.  Duncan,  3»  Mo.  170,  90  354,  54  Pac'  1023,  71  A.  S.  R.  l40: 
Am.  Dee.  416;  Li^bty  v.  Sbbrb,  3  Hamilton  tJ  Lubnkee,  51  111.  415,99 
Pen.  ft  W.  (Pa.)  447,  24  Am.  Dec.  Am.  Dec.  562  and  note. 
3^;  RnttoB  r.  8ntton,  f  Ch-at.  (Ta.)  5.  Gasgell  r.  Ross,  38  HI.  244,  85 
234,  56  Am'.  Dee.  109.  Am.  Dec.  270  and  note;-  Reeoe  v; 

Notes:  8  L.R.A.  60;  49  L.R.A^  AUeta,' 5  GUnttn  (IH.)  236.  48  Aid^ 

(N.S.)  514.                                 '  Dec.  3S6;  Hamilton  v.  Latrakee,  51 

1.  Cassell  V.  Kbetf,  38  HI.  944,  86  111.  415,  99  Am.  Deo:  562  and  note. 

Am.  Dec.  270;  Barnard  v.  Dnaean;  6.  Norton  v.  NebraAa  Loan,  efee.» 

3»  Mo.  170,  90  Am.  Dee.  416;  Norton  36  Neb.  466^  a  K.  W.  IB 

•V.  KebiBski  Loan,  eW.,  Co.,- 3$  Neb.  hMvA.  98»  '  >"<•- 
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foncloauie  lendei^d  on  a  sonior  mortgage  will  l>e  presumed  to  hav« 
bid  and  purchased  with  lefwence  to  tbfl  junior  mortgage  and  with 

knowledge  of  the  right  of  the  holder  of  that  inort^;age  to  redeem.' 
Likewise,  the  pendency  of  a  suit  to  declare  the  invalidity  of  the  titl*' 
of  the  mortgagor  is  notice  to  purchasers  at  a  sale  on  foredoaure  of  ih» 
mortgage  of  the  rights  of  the  plaintiff  in  the  suit.^ 

4^  Exceptions  to  and  Limitations  of  Doctrine. — ^The  doctrine  of 
caveat  emptor  does  not  apply  where  the  purchaser,  wiUiout  negligence 
on  his  own  part,  has  been  misled  by  material  mistake  or  fraud,'  as 
where  he  ean  show  that  he  was  induced  to  make  the  purchase  by 
fraudulent  concealments  or  misrepresentations  of  the  creditor,  or 
peisona  making  the  sale,  as  to  the  condition  of  the  titie,  and  that  he 
did  not  discover,  and  could  not  have  discovored  with  due  diligence^ 
the  true  condition  of  the  title  until  after  the  sale  had  been  completed.^* 
The  doctrine  of  caveat  emptor  does  not  generally  embrace  matters 
not  appearing  of  record.  Thus,  if  a  mortgagee  assigns  the  mortgage, 
and  nevertheless  subsequently  proceeds  to  foreclose  it,  and  at  th^ 
foreclosure  sale  the  property  is  purchased  by  one  having  no  notice  of 
the  AHwignmaat,  it  not  being  filed  for  record,  he  acquires  a  title  to  the 
property,  as  against  the  assignee.^  Likewise,  an  innocent  purchaser 
at  a  sale  under  a  power  in  a  mortgage  is  unaffected  by  an  unrecorded 
agreement,  uecuted  at  the  same  time  witii  the  mortgage,  by  whioh 
payment  of  the  mortgage  debt  was  to  be  extended  on  pasmient  of  the 
interest,  and  the  sale  consequently  postponed.^*  So,  where  the  record 
shows  that  a  prior  mortgage  has  been  satisfied,  without  showing  by 
whom  payment  was  made,  a  purchaser  having  no  other  notice  than 
the  record  may  assume  that  payment  was  made  by  the  party  owing 
the  primary  duty  to  make  it;  and  if  the  record  only  disclc»es  that  if 
a  certain  person  paid  the  morlg^  debt  he  is  entitled  to  subrogation^ 
the  purchaser  examining  the  title  need  not  look  beyond  the  record  to 
ascertain  whether  or  not  Uie  payment  was  in  fact  mode  by  tiiat 
person.!*  Purchasers  at  a  sheriff's  sale  on  the  foreclosure  of  -a  mort- 
gage given  by  the  grantee  to  whom  land  has  been  deeded  without 

7.  Horr  v.  Henington,  22  Okla.  t.  Olenn,  87  Ky.  87,  7  S.'  W.  610»  12 
500,  98  Pae.  443, 138  A.  S.  B.  648,  20  A.  S.  B.  461;  Barnard  v.  Donean,^  38 
L£X(N.8.)  47.  Ho.  170,  90  Am.  Dee.  416  aod  aot«; 

8.  BandoU  v.  Duff,  79  Cal.  116, 119  Dirks  Tnut,  ate..  Co.  v.  Koeb,  32  8. 
Pae.  532,  21  Pac  610,  3  LJLA.  754.  D.  661,  143  N.  W.  962,  49  L.BA. 

9.  Boggs  v.  EN>wl«,  16  Cal.  559,  76  (N.S.)  613  and  note 

Am.  Dee.  561;  Norton  v.  Nelnae^  11.  Huitizik  v.  Thompson,  95  Mino. 
Lou,  ebe.,  Co.,  85  Neb.  466,  53  N.  392,  104  N.  W.  237,  111  A.  S.  B.  476, 
W.  481,  37  A.  8.  B.  411,  18  L.Bjk.  6  Ana.  Caa.  338.  See  supra,  par. 
88;  Charleston  v.  Blobrae,  Ifi  8.  C.  134. 

124,  40  Am.  Bep.  690.  Axid  see  infra,  18.  Beatte  Butler,  21  Mo  ^13^ 
par.  461  et  aef.  64  Am.  Dee.  231 

10;  Bomb  .v.  Fowler,  16  GaL  569,  18.  Ahem  v.  Freeman,  46  Mina. 
76  Am.  Dee.  561  and  note;  WiUittnS  166,  48      W.  077,  24  A.  S.  B.  206. 

624 


Digitized  by 


Google 


]»  B.  G.  U 


MORTGAOES 


coudderatioh,  under  a  power  of  altomey  to  sell  and  oMtvey,  will,  if 
they  have  no  notice  of  Ae  invalidity  of  Uie  deed,  be  protected  as  bona 
fide  purchaaera.^ 

Tiile  and  Biffhit  Ptumng  OenentUy 

441.  Title  Conveyed. — Although  the  right  of  a  proper  party  to 
redeem  the  mortgaged  premises  is  not  ordinarily  cut  off  until  the 
expiration  of  the  time  allowed  for  redemption,"  yet  the  purchaser  at 
a  sale  under  tiie  judgment  rendered  in  the  foreclosure  suit  acquires 
the  same  interest  in  the  property  sold  as  does  a  purchaser  in  property 
sold  undw  an  ordinary  money  judgment  He  obtains  an  inchoate 
right  which  may  be  perfected  into  a  perfect  title  without  any  further 
act  than  the  execution  of  a  deed  in  pursuance  of  a  sale  already  made.^* 
While  the  sale  is  simply  a  conditional  one,  which  may  be  defeated  by 
the  payment  of  a  certain  sum  by  certain  designated  parties  within 
,  a  certain  limited  time,''  yet  if  not  paid  within  the  time  the  right 
to  a  conveyance  becomes  absolute  without  any  further  sale,  or  other 
act  to  be  performjsd  by  anyone.^*  The  necessfoy  consequence  of  a 
decree  of  foreclosure  mortgaged  premises  is  to  merge  ^e  interests 
of  the  parties  to  the  suit  in  tiie  decree,  and  to  transfer  and  vest  them 
in  the  purchaser  at  the  sale.*'  The  title  conveyed  by  such  com- 
pleted foredoBura  sale  is  all  the  right,  tide  and  interest  in  and  to  the 
mortgaged  premises  which  the  mortgagor  possessed  at  the  time  the 
niortgage  was  executed  or  which  was  subtiequeuatly  acquired  ^y  him.*** 

14.  Randall  v.  JM,  79  Cal.  llfi,  10  Detuusoo,  36  la.  244,  14  Am.  Bep. 
Pac.  532,  21  Pa&  610,  3  L.B.A  754.    521;  Ferguaon  v.  Cloon,  89  Kan.  202. 

15.  See  supra,  par.  357,  and  infra,  131  Pac.  144,  Ann.  Caa.  1914D  281 
par.  467,  470.  and  note;  Lincoln  v.  Lincoln  St.  R. 

18.  Doff  V.  Randall,  116  CaL  220,  Co.,  75  Neb.  .j23,  106  N.  W-  317,  121 

48  Pac.  386.  58  A.  8.  R.  158.  And  see  A.  S.  R.  8U;  Currier  v,  Teske,  84 

infra,  par.  442.  Neb.  60,  120  N.  W.  1015,  133  A.  S. 

17.  Dnff  V.  Randall,  116  Cal.  R.  602;  In  re  Smith,  4  Nev.  254,  97 
48  Pat'.  :186>  58  A.  S.  R.  158;  Stont  Am.  Dec.  531;  Christ  Protestant  Epia- 
V.  Keyes,  2  Doug.  (Midi.)  184,  43  popal  Church  v.  Mack,  93  N.  Y.  488, 
Am.  Dec.  465.  And  see  infra,  par.  45  Am.  Bep.  260;  Wfaitfaed  v:  St. 
455  et  seq.  Anthony,  etc..  Elevator  Co.,  9  N.  D. 

18.  Duff  V.  Randall,  116  Cal.  226,  224,  83  N.  W.  238,  SI  A.  8.  R.  562, 
48  Pac.  386,  58  A.  S.  K.  158.  50  LJI;.A.  254;  Frische  t.  Kiamar,  U 

10.  Tnnnan  t.  Bell,  54  Ark.  273,  Ohio  125,  47  Am.  Dee.  368;  Horn  v. 

Ifi  8.  W.  886,  26  A.  8.  R.  35;  Mont-  Herrington,  22  Okls.  590,  98  Pac. 

^ery  v.  Middlemias^  21  Cal.  103,  81  443^  182  A.  8.  R.  648,  2Q  L3Jl.(N.8.) 

Am.  Deo.  146;  Berooio  t.  Ventura  47;  Thoimely  t.  Andrewa,  40  Wash. 

County  Lumber  Co.,  129  Cal.  232,  61  580,  82  Pae.  899,  111  A.  8.  B.  983,  1 

Fao.  958,  79  A.  8.  R.  118;  Walker  t.  LJEi.A.(N.&)  1036;  Anus  t.  Storer, 

Warner,  179  Dl.,  16,  53  N.  E.  594,  70  98  Wia.  372,  74  N-  W.  101,  67  A.  6. 

A.  8.  B.  85;  Scbaeppi  v.  Bartholomae,  B.  813. 

217  DL  1«5,  75  N.  £.  447^  1  L.B^     SO.  SnouurvUle  v.  Hazeb,  142  CaL 

(K.&)  1079;  Powediiek  Coonty  t.  6M»  76  Ph.  688,  100  A.  a  B.  146; 
B.  C.  L.  Vol.  XIX.— 40.  625 
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If  a  trustee  under  a  mortgage,  who  is  thereby  vested  with  a  power  of 
Side,  sells  the  property  in  execution  of  the  power,  the  purchaser's  title 
is  derived  from  the  mortgagor  rather  than  from  the*frostee,  and  this 
remains  true  though  the  property  is  first  bid  in  in  the  name  of  an 
intermediary  who  then  conveys  to  the  real  purchaser.^ 

442.  Relation  of  Title. — The  purchaser  at  a  foreclosure  sfde  suc- 
ceeds to  the  equitable  interest  of  the  mortgageoj  and  when  no  redemp- 
tion is  made  this  interest  draws  to  it  the  subordinate  legal  title  of  the 
mortgagor,  and  his  title  then  stands  under  the  mortgagee  precisely  aa 
if  the  mortgage  had  been  an  absolute  conveyance  at  its  date;  or,  in 
other  words,  the  mortgage  ripens  into  a  perfect  title  through  the  process 
of  foreclosure.*  The  purchaser  takes  the  title  of  the  mortgagor  as  of 
the  time  when  the  mortgage  lien  was  created.'  And  he  is  only  con- 
cerned with  the  state  of  the  title  at  the  date  of  the  mortgage,  and  the 
existence  of  liens  affecting  the  rights  of  the  mortgagee.  His  rights 
are  not  affected  by  liens  adjudged  against  the  mortgagor  tn  a  suit  to 
which  neither  he  nor  the  mortgagee  is  a  party.*  Thus,  if  a  judgment 
is  recovered  upon  a  bond  secured  by  a  mortga^,  and  fieri  facias  ia 
issued  and  a  saJe  made  thereunder  of  the  mortgaged- premises,  the  title 
relates  to  the  datei  of  the  mortgage,  and  hence  divests  the  title  of 
grantees  of  tibe  mortgagor  subsequent  to  its  execution,  though  the 
grantees  were  not  parties  to  the  action.*  Furthermore,  if ,  in  a  suit  to 
foreclose  a  mortgage,  a  judgment  creditor  is  made  a  party  defendant 
and  pleads  his  judgment,  and  the  court  finds  it  to  be  paramount  as  a 
lien  to  the  mort^ag^  and  decrees  that  the  land  be  sold  free  from 
lien  of  the  judgment  as  well  as  free  from  the  liw  of  the  mortgage,  and 
that  the  lien  of  the  judgment  shall  be  transferred  to  and  become  a  lien 
upon  the  proceeds  of  the  sale,  the  sale  so  decreed  is  in  execution  of 
the  judgment  as  well  as  of  the  mortgage,  and  the  title  resulting  from 

North  DHkote  Hone,  ete.,  Co.  r.  S«r-  956,  79  A.  S.  R.  118;  Panryn  Fndt 
ffomgaid,  17  N.  D.  486,  117  N.  W.  Co.  v.  Sherman- Worrell  Fruit  Co.,  142 
453, 138  A.  8.  B.  717, 29  LB.A.(N.B.)  Cal.  643.  76  Pae.  484,  109  A.  S.  R. 


1.  Atkins  r.  At^s,  195  Mass.  124,  Loan,  etc.,  Co.,  49  HI.  331,  95  Am. 
80  N.  E.  806,  122  A.  8.  B.  221,  11  Deo.  595;  Stoat  v.  Keyes,  2  Dour. 
L.B.A.(N.S.)  273.  (Mieh.)  184,  43  An.  Dee.  466;  Ho- 
S.  Duff  v^  RandaB,  116  Cal.  236,  kanson      Onndenon,  64  Minn.  409. 
48  Pao.  66,  68  A.  8.  B.  168;  Hokan-  56  N.  W.  172, 40  A.  a  B.  354;  Batter- 
son  T.  OnndezsoD,  64  Minn.  409,  56  man  v.  Albright,  122  N.  T.  484>  25  N 
N.  W.  172,  40  A.     B.  354w  B.  856,  19  A.  8.  B.  510,  11  L.R.A^ 
S.  MeUiilan  v.  Ricihards,  9  Cal  800;  Morris  v.  Campbell,  186  Pa,  St: 
365,  70  An.  Dee.  655  and  note;  580,  40  Atl.  1014,  65  A.  8.  B.  880. 
HoggB  V.  Fftwler,  16  OA.  659,  76  Am.  Note:  24  A.  S.  B.  209. 
Dee.  661;  Ooodenow     Ewer,  16  Oa}.  4.  Ho^aon  t.  Chmdenon,  54  Minn'. 
461,  76  Am.  Beo.  540;  San  BiMndsco  40B,  66  M.  W.  172,  40  A.  S.  B.  354. 
V.  Lawton,  IS  Cal.  465,  79  Am.  Deo.  •  6.  Morris  v.  Campbell,  188  Pa. '  St. 
18T;   Benmio   ▼.    VentdTs   Countr  589,  40  Atl.  1014,  05  A.  8.  B.  880: 
Lnmbtf  Co.,  129  Cal.  282,  61  Pae.  -      •  < 
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the  sale  relates  to  the  <}ate  of  the  jndgmMt  Hen  and  cuts  off-  all  snb 
seqnently  acqoired  titles  and  liens.* 

443.  Right  to  Possession;  Appurtenant  Rights. — It  is  sometiines 
provided  statute  that  a  putohaaer  at  a  fcHraoloauve  sale  shall  be 
ODtitied  to  poBBeBsi(»i  of  the  pramisea  from  the  day  of  sale,  unless  ihey 
are  in  the  possession  of  a  tenant  holding  under  an  unexpired  lease,  and 
that  in  such  a  caae  the  purchaser  shall  be  entitled  to  receive  the  rents 
or  the  value  of  the  use  fuid  occupation  thereof.'  And  it  has  been 
held  that  the  right  of  possession  of  propnty  sold  under  the  foreclosure 
of  a  mortgage,  during  the  year  allowed  by  statute  for  redemption,  is 
in  the  purchaser,  where  the  mortgage  transfers  the  title  leaving  only 
an  equity  of  redemption  in  the  mortgagor,  and  the  statute  is  silent  as 
to  the  right  of  possession  after  sale.^  In  any  case,  after  the  period 
of  redemption  has  expired,  and  the  sole  has  been  consummated  by  the 
acknowledgment  and  delivery  of  the  deed,  the  purchaser  is  entitled 
to  the  poaseaaion  with  .all  its  attendant  advantages,*  and  to  the  aid  of 
the  court  in  enforcing  such  right.*^  It  has  been  said  that  every  right, 
or  interest,  held  by  a  mortj^gor  in  and  to  the  mortgaged  property, 
together  with  all  subsequently  acquired  rights,  easements,  and  privi- 
leges, which  are  necessary  and  essential  to  the  full  enjoyment  of  the 
property,  pass  with  the  mortgage ;  and  that,  too,  though  reference  is 
not  specially  made  in  the  mortgage  to  anything  further  than  the  par- 
ticular property  conveyed.**  Accor^trgly  a  conveyance  of  land  upon 
a  foreclosure  sale  must  of  nece^ity — ^at  least  as  between  the  parties  to 
the  mortgage — carry  with  it  a 'water  right  appurtenant  to  the  land, 
acquired  and  used  by  the  mortgagor  for  the  benefit  of  the  land,  al- 
cnough  obtained  after  the  execution  of  the  mortgage  and  before  the 
sale  on  foreclosure."  So,  the  purchaser  will  acquire  title  to  the  hxturee 
as  a  part  of  the  realty ;  and  the  rules  as  to  fixtures  which  pass  to  a 
purchaser  on  a  mortgage  foreclosure  sale  are  the  same  as  those  which 
govern  a  conveyance  from  a  grantor  to  a  grantee.*^  Likewise,  all 
additions  of  a  permanent  character  by  way  of  improvement  an  re- 
ft. Thompwn  v.  Hemenway,  213  Hi.  11.  Note:  15  LJt.A.(K.S.}  359. 
46,  75  N.  £.  791, 1Q9  A.  S.  R.  239.      And  see  Easeicbktb,  vol  0,  p.  803 

7.  Jones  v.  Adama,  37  Ore;  473,  59  et  seq. 

Pae.  811,  62  Pacu  16,  62  A.  S.  R.  766,  12.  Stanktlans  Water  Co.  v.  Bach- 
50  L.B.A.  388.  And  see  infra,  wr.  man,  152  Gal  716,  93  Pae.  858,  15 
447.  L.R,A.(N.S.)  359. 

8.  Daoehower  v.  Dawson,  65  Ark.  IS.  MiUer  v.  Plumb,  6  Cow.  (N.  T.) 
129,  46  S.  W.  131,  44  L.R.A.  193.        665, 18  Am.  Dee.  456j  Biehop  v.  Bish- 

9.  Montgomery  v.  Middlemiaa,  21  op,  11  N.  Y.  123,  62  Am.  Dee.  68. 
Cal.  103,  81  Am.  Dec.  146;  Sohonck     Note:  7  L.BA..  278. 

T.  Conover,  13  N.  J.  Eq.  220,  78  Am.     14.  Winslov  y.  Merelumt^  Tna.  Co., 
Dec.  95;  Garrett  v.  Dewart,  43  Pa.  St  4  Mete  (Mass.)  308,  38  Am.  Dee.  368 
342,  82  Am.  i>6e.  570.  And  see  infra,     Note :  7  L.R. A.  278. 
par.  447.  And  see  PiXTtnos,  vol.  11,  p.  1073 

10.  See  Infra,  par.  454.  *       et  seq. 
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gaa^ed  as  part  of  the  soortigaged  estate  and  will  intire  to  the  benefit  of 
the  holder  of  the  mortgage,  and  will  pass  to  the  purchaser  on  a  fore- 
dosure  sale.!* 

444.  Growing  Cropa^It  is  generally  htid  that  if  the  sale  is  com- 
pleted and  title  is  vested  in  the  purchasM*  while  a  crop  is  still  ansevered 
and  growing,  and  there  has  been  no  reservation  or  waiver  of  the  right 
to  the  crop,  the  title  and  right  to  the  same  will  pass  to  the  purchaser 
with  the  land.^*  And  this  is  true  as  against  the  mortgagor,*^  as  against 
his  execution  creditors,'*  and  as  against  a  tenant  or  lessee  holding 
under  him  by  a  lease  subsequent  to  the  mortgage.'*  It  has,  however, 
been  held  that  the  purchaser  of  mortgaged  lands  at  foreclosure  sole  is 
not  entitled  to  the  ungathered  crops  as  agfdnst  a  purchaser  thereof 
from  the  mortgagor  before  the  foreclosure.**  And  opposite  views  have 
been  taken  as  to  whether  the  growing  crop  would  pass  to  the  purchaser 
as  against  one  who  holds  a  chattel  mortgage  thereon,  some  authorities 
holding  ih&t  the  crops  will  not  pass  to  the  purchaser  so  as  to  defeat 
the  right  of  one  holding  a  chattel  mortgage  on  them,*  while  others  take 
the  view  that  a  chattel  mortgage  on  crops  growing  upon  mortgaged 
(and  is  not  a  consbruetive  severance  of  them  which  wiU  prevent  tiieir 
passing  to  a  purchaser  of  the  land  on  foreclosure  sale  made  while  the 
trops  are  still  standing.' 

445..  Harvested  or  Uatured  Crops^As  between  a  purchaser  of 
land  at  a  foreclosure  sale  and  the  mortgagor,  or  his  tenant  or  lessee, 
crops  that  were  planted  by  one  of  the  latter,  and  that  have  matured 
and  hem  harvested  when  the  sale  is  perfected,  will  not  pass  to  the 
purchaser.*   It  is  difficult  to  see  why,  on  principle^  a  more  severe 

IB.  Note:  7  L.E.A.  27a  1«.  Crews  t.  Pendleton.  1  Leigh 

16,  Goodwin  v.  Smith,  49  Kan.  351,  (Va.)  297,  19  Am.  Dec.  750  and  note. 

31  Pac.  153,  33  A.  S.  R.  373,  17  19.  Goodwin  t.  Smith,  49  Kaa.  361, 

L.R.A.  284;  Woottoo  v.  White,  90  31  Pac.  153, 33  A,  S.  R.  373, 17  L.RA. 

Md.  64,  44  AU.  1026,  78  A.  S.  E.  425  ;  284;  Reily  t.  Carter,  75  Uiss.  798,  23 

Reily  v.  Carter,  75  Miss.  798,  23  So.  So.  435,  65  A.  S.  R.  621;  Lane  v.  King, 

435,  65  A.  8.  R.  621;  Hayden  t.  8  Wond.  (N.  Y.)  584, 24  Am.  Dec  105. 

Burtempcr,  101  Mo.  644,  14  8.  W.  20.  Clay  Centre  First  Nat  Bank  v. 

767,  20  A.  S.  R.  642;  Lane  v.  King,  Beegle,  52  Kan.  709,  35  Pac.  814,  3ft 

8  Wend.  (N.  Y.)  584,  24  Am.  Dee.  A.  S.  R,  365  and  note;  WUlia  v. 

105  and  note;  Jones  v.  Adams,  37  Moore,  59  Tex.  628,  46  Am.  Dee.  284. 

Ore.  473,  59  Pac.  811,  62  Pac.  16,  82  1.  Aldrieh  v.  Ohiowa  Bank,  64  Neb. 

A.  S.  R.  766,  50  L.R.A.  388;  Crews  276,  89  N.  W.  772,  97  A.  S.  B.  643, 

T.  Pendleton,  1  Leigh  (Va.)  297,  19  67  L.R.A.  920. 

Am.  Dec.  750  and  note.  2.  Jones  v.  Adams,  37  Ore.  473,  59 

Note:  41  Am.  Hep.  134.  Pac.  811,  62  Pac.  16,  82  A.  8.  R.  766, 

And  see  CHOPS,  voL  8»  pp.  801,  369  50  L.R.A.  388. 


17.  Hayden  v.  Burkemper,  101  Mo.  31  Pac.  153,  33  A.  S.  R.  373, 17  L.R^ 
644.  14  S.  W.  767,  20  A.  8.  &  643..     284;  Reily  v.  Carter,  75  Miss.  798, 


et  seq. 


3.  Ooodwin  v.  Smith,  49  Kan.  361, 


Note:  41  Am.  Rep.  134. 


23  So.  436,  95  A,  S.  B.  621;  Aolt- 
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rule  should  be  applied  to  a  mortgagor,  or 'his  grantee  or  leeaee,  who 
holds  over  after  the  expiration  of  the  redemption  period,  than  is 
applied  to  a  disseisor,  vhoae  entry  waa  a  wilful  trespaffi;  and,  if  the 
latter  sows  and  gathers  crops,  he  is  the  owner  of  them,  even  as  against 
the  owner  of  the  land.  Pimhfermore,  it  has  been  held  that  as  between 
a  purchaser  of  land  on  a  foreclosure  sale  and  the  mortgagor's  tenant, 
crops  planted  by  the  latter,  and  mature  when  the  deed  is  executed, 
although  not  severed,  do  not  pass  by  the  tale.*  And  a  crop  planted 
by  a  tenant  for  years  after  the  rendition  of  a  decree,  to  which  he  is 
a  party,  foreclosing  a  mortgage  on  the  land,  has  been  said  to  belong 
to  the  tenant  and  not  to  the  purchaser,  provided  the  former  is  per- 
mitted to  retain  possession  until  after  the  crop  matures,  although  the 
foreclosure  sale  has  been  confirmed  in  the  meantime,  and  notice 
given  by  the  purchaaer  to  the  tenant  that  he  is  expected  to  pay  rent 
to  him  in  money  or  in  kind.* 

446.  Fruit;  Trees;  Timber;  Logs;  Ic«. — purchaser  under  a  trus- 
tee's sale,  on  taking  possession,  becomes  the  owner  of  fruit  growing 
on  trees  on  the  property,  and  his  title  is  not  affected  by  a  mortgage 
covering  such  fruit  made  after  the  execution  and  recording  of  the 
trust  deed.*  So  where  nursery  trees  are  grown  upon  mortgaged  prem- 
ises, a  sale  and  conveyance  made  under  the  foreclosure  of  the  mort- 
gage  will  pass  to  the  purchaser  the  title  to  the  trees,  as  against  a 
perscm  claiming  under  an  execution  sale  agamst  the  mortgagor  under 
a  levy  which  is  subsequent  to  the  Hen  of  the  mortgage,'  or  under  a 
chattel  mor%age.^  The  purchaser  at.  a  foreclosure  sale  may  main- 
tain an  action  on  the  case  against  the  mortgagor  for  cutting  and  carry- 
ing away  timber  during  the  period  of  redemption.'  But  it  has  been 
held  that  the  purchaser  at  a  foreclosure  sale  does  not  acquire  tiUe 
•  to  trees  that  have  been  severed  and  converted  into  logs  before  the 
aale,  where  he  bid  the  full  amount  dae  on  the  mortgage  for  the  land, 
although  the  logs  were  on  the  premises  at  the  time.  The  purchase 
f<H:  the  full  amount  of  the  mortgage  being  satisfaction  of  the  debt, 
and  the  mortgage  betng  a  mere  security,  the  mortgagee  can  ask  for 
nothing  more.**  The  purchaser  at  a  forecloaure  sale  is  not  entitled 

man,  etc.,  Co.  v.  O'Dowd,  73  Minn.  6.  Penrya  Fruit  Co.  v.  Sherman- 

58,  75  N.  W.  756,  72  A.  S.  K.  603;  Wonell  Fniit  Co.,  142  Cal.  643,  76 

Gregory  v.  Roseokrans,  72  Wis.  220,  Pm.  454,  100  A.  S.  R.  150.  . 

39  K.  W.  378,  1  L.RA.  176.  7.  Bsttcniiaii  v.  Albright,  122  N.  T. 

Note:  4  LJK.A.  453.  484,  25  N.  E.  856, 19  A.  8.  R.  510, 11 

4.  Hocht  V.  Dettman,  56  la.  679,  7  L.B.A.  800. 

N.  W.  495, 10  N.  W.  241,  41  Am.  Rep.  8.  Adams     BeadU,  47  la.  439,  29 

131 ;  Richards  v.  Knight,  78  la.  69,  Am.  Rep.  487. 

42  K.  W.  584,  4  L.R.A.  453.  Aftd  see  9.  Stont  v.  Keyes,  2  Dong.  (Mieh.) 

Cbops,  Tol.  8,  p.  361  et  seq.  184,  43  Am.  Dec  465. 

5.  Monday  v.  CKNeil,  44  Neb.  724,  10.  Bertbold  v.  Holam,  13  HUm. 
«9  N.  W.  82,  48  A.  S.  R.  700.  SSS,  02  Am.  Dfeo.  m  - 
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to  ice  out  hf  a  leasee  of  the  mortgagor  before  foreclosure,  fJthoug^  the 
house  in  which  it  was  stored,  the  land  on  which  the  house  was  situ- 
ated, and  the  pond  from  which  the  ioe  was  cut,  were  also  sold  under 
the  mortgage.** 

447.  Rents  and  Income  Generally. — In  the  absence  of  a  statute  or 
a  stipulation  in  the  mortgage,  a  purchaser  at  the  foreclosure  sale  is 
not  entitled  as  againrt  the  owner  of  the  equity  of  redemption  to  the 
rents  of  the  premises  accruing  between  the  time  of  the  purchase  and 
the  time  of  the  delivery  of  the  deed  to  him,  that  is,  during  the  period 
of  redemption; "  nor  does  the  fact  that  the  mortgage/ under  which 
the  sale  was  decreed  and  made,  was  anterior  to  a  lease  to  the  tenant 
strengthen  the  purchaser's  daim  to  the  rents  which  had  aocrued  when 
the  sale  was  made,  and  while  the  mortgagor  was  in  iiossession.*' 
It  is,  however,  sometimes  provided  by  statute  that  the  purchaser  of 
land  at  a  foreclosure  sale  shall  be  entitled  to  receive  from  the  tenant 
in  possession  the  rents  of  the  property  sold,  or  the  value  of  the  use 
and  occupation  thereof,  from  the  date  of  his  purchase  until  redemp- 
tion is  made.**  Under  such  a  statute,  it  baa  been  held  that  where 
farm  lauds,  which  are  being  operated  under  a  contract  whereby  the 
title  to  and  possessdon  of  a  stated  portion  of  all  the  grain  grown  on 
the  land  are  reserved  in  the  owner  as  rent,  are  sold  under  foreclosure, 
the  purchaser  succeeds  to  the  owner's  rights,  and  is  entitled  to  receive 
his  share  of  the  grain  which  falls  due  during  the  redemption  period, 
and  may  invoke  the  same  remedies  the.  owner  might  have  had  to 
protect  and  enforce  his  interests  in  and  under  the  contract.*'  The 
right  to  rents  collected  by  a  purchaser  of  real  estate  at  an  execution  sale 
upon  foreclosure  of  a  mortgage,  while  he  is  in  possession,  does  not 
pass  to  a  purchaser  of  the  equity  of  redemption,  even  after  redemp* 
tion,  merely  under  the  habendum  clause  in  his  deed,  and  without 
being  specially  mentioned  and  asngned.**  If,  at  tiie  time  of  the 
execution  of  a  mortgage  and  at  the  time  of  its  foreclosure,  the  statute 
permits  the  purchaser  to  take  possi^on  immediately  upon  confirma- 
tion of  the  sale,  and  retain  it  duiing  the  period  of  ndemptioh,  an 
intermediate  statute  in  fonw  daring  the  exiBteaee  of  the  nMwtgi^ 

11.  Gregory  v.  I^senkrans,  72  Wis.  v.  Lincoln  St.  R.  Co.,  75  Neb.  523^ 
220,  39  N.  W.  378,  1  L.R.A.  176.  106  N.  Y.  317,  121  A.  S.  R.  816; 

12.  Costigan  v.  Tmesdell,  119  Ky.  Wbithed  v.  St.  Anthony,  etc.,  Elevator 
70,  83  S.  W.  98,  115  A.  8.  R,  241;  .Co.,  9  N.  D.  224,  83  N.  W.  238,  81 
Astor  V.  Tamer,  11  Paige  (N.  Y.)  A.  S.  B.  662,  50  L.R.A.  254;  ClaA: 
436.  43  Amr  Dec.  766  and  note;  Giles  v.  Eltinge,  38  Wash.  376,  80  Pac.  566^ 
v.  Comstock,  4  N.  Y.  270,  53  Am.  Dec.  107  A.  S.  R.  85S. 

374;  Garfett  v.  Dewart,  43  Pa.  St.  15.  Whitbed  v.  St.  Anthony,  etc., 

342,  82  Am.  Dec.  570.  Elevator.  Co.,  9  N-  D.  224,  83  N.  W. 

IS.  Gaxrett-  r.  Dewart,  43  Pa.  St.  238,  61  A.  S.  R.  562,  50  L.R.A.  254. 

342.  82  Am.  Dec  570.  16.  Kaeton  v.  Pazton,  46  Ore.  3<JS, 

11  Doil  :r.  Bandall,  116  €«1.  226,  SO  .Pae.  209,  114  A.  S.  B.  87L 
48  Pac.  66,  58  A.  8.  B.  158;  Lincoln 
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permitting  the  mortgage  debtor  ito  have  ^oemssion  during  the  period 
of  redemption  haa  ho  af^Iicationi  so  as  to  entitle  the  debtor  to  a 
credit  for  rental,  value  of  the  premisee  during  the  period  of  redemp- 
tion.*' A  trust  deed  or  mortgage  may  provide  that  the  purchaser 
on  foreclosure  or  under  a  power  of  sale  shall  sustain  the  relation  of 
landlord  to  the  mortgagor,  and  under  the  stipulation  the  former  may 
recover  rent  or  the  possession  of  the  premises.*' 

448.  Rents  and  Income  during  Receivership;  Right  of  Purchaser 
to  Receiver. — The  ri^t  of  a  purchaser  on  foreclosure  to  rents  or 
income  where  a  receiver  has  been  appointed  to  take  charge  of  the 
property,  and  before  the  purchaser's  title  is  perfected,  depends  in 
each  case  on  the  particular  statute  involved.**  In  some  jurisdictions 
the  courts  have  consistently  maintained  that  a  provision  in  a  mort- 
gage that,  in  case  of  foreclosure,  a  receiver  shall  be  appointed  to 
collect  the  income,  which  shall  be  paid  to  the  person  entitled  to  a  deed 
under  the  certificate  of  sale,  or  in  reduction  of  the  redemption  m<niey, 
in  case  the  property  is  redeemed,  does  not,  even  in  the  absence  of 
redemption,  entitle  a  purchaser  at  a  foreclosure  sale  to  the  income  of 
the  property  before  the  title  becomes  perfect  in  him."*  In'  other 
states,  however,  under  a  statute  providing  that  the  ownev  of  the  re^ 
estate  sold  should  be  entitled  to  the  possession  of  the  same  for  one 
year  from  ihe  date  of  the  sale  it  has  been  held  that  a  mortgagee  to 
whom  the  premises  are  sold  on  foreclosure  for  the  full  amount  of  the 
judgment,  interest,  and  costs  is  not  entitled  to  the  rents  and  pro6ts 
during  the  year  for  redemption,  although  a  receiver  had  been  ap- 
pointed on  his  application  without  objection  by  the  mortgagor.*  But 
where  the  mortgaged  lands  are  inadequate  to  secure  the  debt,  and 
the  debtor  is  insolvrat,  the  mortgagee,  who  becomes  the  purchaser 
on  foreclosure,  may  have  a  receiver  appointed  to  receive  the  renta 
and  profits  during  the  period  for  redemption,  to  be  paid  to'  him  if 
the  mortgagor  does  not  redeem,  and  to  the  latter  if  he  does.  And 
the  fact  that  tlie  mortgagee,  who  purchases  on  foreclosure  ■  for  less 
than  the  amount  of  the  judgment,  did  not  obtain  a  personal  judg- 
ment against  the  owner  of  the  land,  who  had  purchased  it  from 
the  mortgagor,  does  not  affect  the  mortgagee's  right  to  the  rent  of  the 
land  during  the  redemption  period.*  The  assignee  of  a  mortgage 
on  an  interest  in  a  mining  claim,  who  becomes  the  purchaser  on 
foreclosure,  is  entitled  under  the  laws  of  some  states  to  have  a 
receiver  appointed  to  receive  his  share  of  the  profits  from  the  work- 

17.  Claj-k  T.  Eltinge,  38  Wash.  376,  20.  Schaeppi  v.  Bartholomae,  217 
80  Pac.  556, 107  A.  8.  B.  858.  HI.  105,  75  N.  E.  447,  1  L.E.A.(N.S.) 

IS.  QrifSth  v.  Brackman,  97  Tena.  1079  and  note. 
387,  37  S.  W.  273,  49  L.RA.  43S  ,   1.  Note:  1  L.E.A(N.S.)  1080. 


19.  Note:    Jl   L.B.A.(N.S.)    1079.  27  N.  E.  136,  15  LJI.A.  277.  And 


and  note. 


2.  Merritt  v.  Gibson,  129  Ind.  155, 


And  see  supra,  par.  369  et  seq. 


see  supra,  par.  369  et  seq. 
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ittg  of  the  mine  dozing  ttie  period  for  redemption,  when  it  is  Aomu 
that  the  mortgagor  ia  insolvent,  and  that  tbio  olaim  will  be  worked 
out  and  become  useless  before  the  expiration  of  such  period.*  ' 

Title  and  Rights  Pamng  under  DefMtmte  SaU 

449.  Sale  under  Decree  of  Foreclosure. — The  purchaser  of  property 
at  a  foreclosure  sale  for  the  full  amount  due  on  the  decree  of  fore- 
closure, when,  for  any  reason,  the  foreclosure  proceedings  are  imper- 
fect, irregular,  or  void,  becomes  subrogated  to  all  the  rights  of  the 
mortgagee  in  and  to  the  mortgage  and  the  indebtedness  that  it 
secured,  becoming  thereby  virtually  an  equitable  assignee  of  the 
mortgage  and  of  the  debt  secured,  with  all  the  rights  of  the  original 
mor^agee.*  He  is  entitled  to  an  action  de  'novo  for  the  foreclosure 
of  the  mortgage  against  all  parties  holding  junior  incumbrances  or 
the  legal  title,  who  had  been  omitted  as  parties  to  the  original  fore- 
closure proceedings  under  which  he  bought*  Furthermore,  if  the 
purchaser,  in  spite  of  the  invalidity  or  defectiveness  of  the  procecl- 
ings  nnder  which  he  purchased,  proceeds,  with  the  consent  of  the 
mortgagor,  to  take  possession  of  the  premises,  he  will  ordinarily  bo 
treated  as  a  mortgagee  in  possession,  and  will  become  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  duties  and  liabilities 
pertaining  to  that  position  generally  *  And  if  a  foreclosure  and  sale 
thereunder  are  defective  by  reason  of  the  omission  of  necessary  par- 
ties, but  the  purchaser  enters  peaceably  into  pofflession,  even  though 
without  the  consent  of  the  mortgagor,  it  has  been  held  that  be  has 
such  right  to  retain  possession  that  he  cannot  be  disturbed  therein 
unless  Uie  mortgagor  or  his  successor  in  interest  pays,  or  offers  to 
pay,  the  mortgage  debt,  though  it  be  barred  by  the  lapse  of  time.' 

450.  Sale  under  Power.— If  a  sale  of  the  mortgt^ed  premisee 
under  a  power  contained  in  a  mortgage  or  deed  of  trust  turns  out 
to  be  defective,  irregular,  or  invalid  for  any  reason,  and  hence  void- 
able at  the  election  of  the  mortgagor,  who  has  a  right  to  redeem,  a 

S.  Note:  1  L.RX(N.S.)  1080.  126  A.  S.  B.  661;  Croner  v.  Cowdrey, 

4.  Brobst  T,  Brock,  10  Wall.  519,  139  N.  Y.  471,  34  N.  E.  1061,  30  A,  S. 

19  U.  S.  (L.  ed.)  1002;  Bigler  v.  Wal-  R>  716;  Hon  v.  Herrington,  22  OUa. 

ler,  14  WaU.  297,  20  U.  S.  (L.  ed.)  590,  98  Pac.  443,  132  A.  8.  B.  648, 

891;  Bunts  v.  HiaUi,  149  CaL  617,  87  20  Ii.BA.(N.S.)  47;  Cooke  v.  Cooper, 

Pftc.  196,  117  A.  S.  E.  157;  Key  West  18  Ore.  142,  22  Pac  945, 17  A.  8.  K. 

Wharf,  etc.,  Co.  v.  Porter,  63  Fla.  709,  7  Lja.A.  73;  Stark  v.  Bnnrn,  12 

448,-58  Sa  599,  Ann.  Cas.  1914A  173;  Wis.  572,' 78  Am.  Deo.  762  aad  nolo. 
Anson  v.  Anson,  20  la.  5S»  89  Am.     Notes:  2  A.  S.  B.  830;  40  LilJL 

Dec.  514;  Bowen  v.  Brogan,  110  Mich.  (N.S.)  842  et  seq. 
218,  77  N.  W.  942,  75  A.  S.  B.  387  ;     5.  See  infra,  par.  452. 
Rogers  v.  Benton,  39  Mi.  .  39,  38  N.     6.  See  supra,  par.  10^ 
W.  765,  12  A.  8.  B.  613;  Bannard  r.     7.  See  supra,  par.  10&. 
Duncan,  79         189,  112  N.  W.  353.  "»  '  . 
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deed  from  the  mortgagee  or  trustee  to  &«  pundifteer  clothes  him 
merely  with  the  mortgagee's  lien  on  the  land.  He  aaeumes  the  posi- 
tion of  aaaignee  of  th^  mortgage.^  While  a  trustee  \mder  a  deed  of 
tirut  or  mortgage  containing  a  pover  of  aale  many  diveat  himself 
of  the  legal  titie  without  compUaxice  with  the  oonditiona  of  the  trusty 
a  sale  and  deed,  except  in  strict  compliance  with  the  conditionSj  are  of 
no  effect  whatever,  so  far  as  the  trustor's  equitable  estate  is  concerned, 
and  if  the  teusteej  in  disobedience  of  the  trast  conditions,  by  deed 
transfen  the  l^^al  title,  his  grantee  takes  only  the  trustee's  interest* 
The  irregular  aale,  though  voidable,  does  not  operate  as  a  discharge 
of  ^e  debt  and  mortgage,  but  confers  on  the  purchaser  an  equitable 
right  to  the  security  of  titie  mortgage  for  the  amount  of  the  mortgage 
debt.**  If  he  goes  into  possession  the  mortgagor  or  owner  of  the 
equity  of  redemption  cannot  maintcun  ejectment  against  him  before 
redemption  is  made.*'  The  authoritiee  are  somewhat  conflicting  as 
to  the  effect  of  a  sale  under  a  power  that  has  been  extinguished  hy 
payment  According  to  some  decisions  where  a  mortgage  containing 
a  power  of  aale  has  in  fact  been  discharged,  but  the  mortgagor  has 
omitted  to  have  the  discharge  recorded,  an  innocent  purchaser  at  a 
foreclosure  sale  thereafter  made  will  be  protected,^'  the  mortgagee 
being  held  responsible  to  the  mortgagor  for  whatever  damages  he 
sustains  on  account  of  the  fraud.^*  The  more  general  view,  however, 
seems  to  be  tJiat  if  the  mortgage  debt  has  been  paid  before  the  s^e, 
the  sale  is  voidable,  and  the  purdiaser  obtains  at  most  only  a  bare 
legal  title,  which  he  holds  in  trust  for  the  benefit  of  the  mortgagor 
or  owner  of  the  mortgaged  estate.^* .  And  in  those  states  where  the 
paymMit  of  the  debt  extinguishes  the  mortgage  securing  it  and  the 
power  of  sale  contained  therein,  any  sale  made  under  the  power, 

8.  Dnteher  t.  Hobby,  86  Oa,  198,  857,  27  A.  S.  B.  749  and  note;  Oivens 
12  S.  E.  356,  22  A.  S.  R.  444,  10  v.  CarroU,  40  S.  C.  413, 18  S.  E.  1030, 
L.R.A.  472;  NUes  v.  Ronsford,  1  42  A.  S.  R.  88d. 
Mieh.  388,  51  Am.  Dec.  95;  Stewart     Note:  92  A.  S.  R.  697. 
V.  WbeeUng,  Qt49.,  B.  Co.,  53  Ohio  8t     U.  Note:  92  A.  8.  B.  597.  Bee 
151,  41  N.  £.  247,  29  LJtA.  438;  tnpn,  par.  106,  as  to  ajeetment  of 
Brewer  v.  Nash,  16  R.  I.  458, 17  Atl.  mortgagfee  in  possession. 
857,  27  A.  S.  R.  740  and  note;     12.  Garrett  v.  Crawford,  128  Ga. 
Gtvens  v.  Ganon,  40  S.  C.  413, 18  S.  619, 57  a  E.  792, 119  A.  8.  R.  398, 11 


9.  Btflpheos  v.  day,  17  Colo.  489,  201. 

30  Pae.  48,  SL  A.  8.  B.  328;  Sefaane-  -  18.  eairett  v.  Crawfoid,  128  Oa. 

wok  v.  Hobereeht,  117  Ifo.  22.  22  S.  519,  57  S.  E.  792,  119  A.  8.  B.  388, 

W.  949,  38  A.  8.  R.  631.   And  see  11  Ann.  Cas.  167. 

Bogets  v.  Barnes,  169  Mass.  179,  47  14.  Fleming  v.  Barden|  126  N.  C. 


It.  I«Dier  v.  Mebitosb,  117  Mo.  LJt.A  316. 
508,  23  8.  W.  787,  38  A.  8.  R.  678;     Notes:  18  A.  B.  B.  274;  92  A.  8.  & 
Brffrer  t.  Nvh,  16  R.  I.  458,  17  Atl.  597. 


E.  1030,      A.  8.  B.  888. 
Note:  92  A.  &  B.  597. 


Ann.  Gas.  167;  Bansman  v.  Eads,  46 
Minn.  148,  48  N.  W.  769,  24  A.  8.  B. 
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after  paymebt  of  the  mortgage  •debt,  will  be  void,  even  &e  agninat 
a  bona  Bde  purchaser,  and  after  the  sale  the  purchaser  being  in  poa- 
floasion  a  court  of  equity  may  set  the  sale  aside,  and  ceanpel  a  recon- 
veyance of  the  legal  title,  in  order  to  remove  the  cloud  on  the  mort-- 
^gor's  title.'*  If  a  sale  is  made  by  a  trustee  acting  under  a  power 
in  a  mortgage,  and  the  purchaser  is  the  trustee's  wife,  to  whom  a 
conveyance  is  subsequently  made,  and  she,  pleading  her  disability, 
cannot  be  compelled  to  pay  the  purchase  pnoe  and  a  decree  is  there- 
fore entered  against  her  directing  her  to  reconvey  to  the  trustee,  this 
does  not  set  aside  the  foreclosure  proceedings  and  sale  if  the  time 
for  redemption  has  expired,  nor  revest  any  title  in  thei  original  mort- 
gagor, but  the  trustee  will  hold  the  land  as  park  of  the  txmi  estate.'* 

Relief  and  Remediet 

451.  In  General. — ^A.-^  already  seen,  while  one  who  purchases  land 
on  the  foreclosure  of  a  mortgage  is  generally  bound  by  the  doctrine 
of  caveat  emptor,  yet  where  he  has,  without  fault  or  negligence  on 
his  own  part,  been  misled  by  a  material  mistake  or  fraud,  the  doe- 
trine  does  not  ^ply,  and  he  may  be  relieved.*'  As  a  rule,  a  pur- 
chaser at  an  invalid  mortgage  foreclosure  sale  stands  in  the  position 
of  a  mortgagee,**  andmay  prosecute  another  foreclosure  proceeding," 
or  if  the  sale  is  thereafter  set  aside,  he  may  have  the  original  mort- 
gage foreclosed  in  his  behalf.'**  And  unless  the  mortgagor  pays  to 
the  mortgagee  holding  under  a  void  foreclosure  proceeding  the  amount 
of  his  mortgage,  with  interest,  th^  mortgaged  property'  may  he  resold 
and  the  proceeds  used  to  discharge  the  mortgage  lien.*  So',  it  has 
been  held  that  the  pnrcha.''er  may  petition  to  be  released  from  his 
purchase,  or  that  the  sale  he  set  aside,  where  it  has  been  subsequently 
discovered  that  the  court  rendering  the  decree  had  not  acquired  juris- 
di<-tion  of  tho  subject  matter,  or  of  the  pennons  having  interests  in 
the  property,  or  for  other  reasons  that  the  estate  decreed  to  be  sold 
will  not  pass.^  Upon  such  appUcadon  the  court  may  direct  the  sale 
to  be  set  aside,  the  satisfaction  to  be  canceled,  and  authorize  a  supple- 
mental bill,  bringing  in  the  grantee  of  the  mortgagor  or  other  parties ; 
or  it  may  mfxke  such  other  and  different  order  in  the  matter  as  will 
protect  the  rigfals  of  all  parties,  and  be  just  and  equitable.   But  it 

18.  Note:  92  A.  S.  R.  598.  Note:  40  LR.A.(M.S.)  842  efe  seq. 

16.  Atki^is  T.  Atkins,  195  Mass.     And  see  infra,  par.  4^, 

124.  80  N.  E.  806,  122  A  B.  K.  221,  M.  Duteher  v.  Hobby,  86  G».  198. 

11  L.R.A.(N.S.)  273.  12  S.  E.  356,  22  A.  S.  R.  444, 

17.  See  supra,  par.  439, 446.  10  L.R.A.  472. 

18.  See  supra,  par.  449.  1.  Bmschko  v.  Wright,  166  111.  183, 

19.  Brackett  v.  Banegas,  116  Cal.  46  N.  E.  813,  57  A.  8.  R.  125. 

278,  48  Pac.  90,  58  A.  S.  R.  164;  Mc-  S.  Boggs  v.  F«w1«r,  16  CaL  559,  70 

Cague  V.  Eller,  77  Neb.  531, 110  N.  W.  Am.  Dec.  661. 
318.  124  A.  S.  R.  863. 
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«eems  that  the  purchase  can  obtain  such  relief  oiklv' proceeding 
in  the  foreclosure  suit.*  A  purchaser  of  land  sold  by  metes  and 
Wmds  at  a  foreclosure  salie,  before  completing  his  conteaot^  may 
seek  an  abatement  of  his  bid  for  a  d^oimey  in  acreage,  if  he  haa 
done  nothing  creating  an  estoppel.*  But  (he  foreclosure  of  a  purchase 
money  mortgage  on  land  cannot  be  avoided  by  the  purchaser  in 
unchallenged  possession  who  does  not  allege  fraud,  on  the  ground 
that  at  the  time  of  the  purchase  he  was  mistaken  in  supporang  that 
he  bought  a  fee  simple  titie,  and  is  now  inf(mned  and  believea  that 
he  purchased  only  a  life  estate.  In  srucAi  a  case' the  opinion  of  others 
as  to  the  title  purchased  is  immaterial.'  And  an  action  will  not  lie 
by  the  purchaser  against  the  mortgagee  to  recover  back  the  money 
paid  on  his  bid,  on  the  ground  that  the  decree  for  a  sale  was  void 
because  the  grantee  of  the  mortgagor  was  not  made  a  party,  if  the 
purchaser  was  aware,  at  the  time  of  his  bid,  that  the.  mortgagor  had 
sold  his  premises. before  the  instittttiMi  of  the  foreclosure  suit,  as  the 
purchaser,  in  such  case,  makes  a  mistake  of  law  ad  to  t^e  effect  of 
the  decree  and  from  such  mistake  no  relief  con  b«  granted  in  ian 
action  at  law.*  The  right  of  a  purchaser  of  land  sold  under  a  fore- 
closure decree  or  under  a  power  of  sale  contained  in  the  mortgage  to 
have  relief  from  a  misdescription  of  the  lahd  embraced  in  the  mort- 
f^ge,  in  the  decree,  or  in  his  deed,  has  been  con«dered  elsewhere 
in  this  articld.'  ' ,  ' 

452.  Remedy  against  Kedemptioner;  Riglit  t6  Pay  Off  Junior  Hort- 
gage. — Of  courae,  a  person  haying  an  interest  in  mortgaged  toenrises 
and  entitled  to  redeem  from  the  mortgs^e  is  not  barred  <rf  ms  right 
by  a  foreclosure  to  which  he  was  not  a  party,  but  the  purchaser  at 
the  foreclosure  sale  obtains  the  right  to  d^and  and.obtaija^redemp- 
tion  by  such  person  or  applV  to  a  court  of  eqtrity  for  its  foroolosure.* 
If  a  judgment  foreclosing  a  tnort^tge-  is  void  because  tbe  -m^rtgagoir'fl 
wife  is  not  a  party  thereto,  and  the  property  k  a  homestead,' «nd  the 
court  in  which  action  is  brou^t  has  lost' tie  right  t6  '4*t  aMde  the 
judgment  on  motion,  a  second  suit  may  maintained  to  which  the 
wife,  as  well  aa  the  husband,  is  ft'  par|^,'to  set  aside  'the  former 
judgment  and  the  proceedings  thereunder  and  to  foreclose  the  nK>rt- 
gage.*  And  a  purchaser  at  a  foreclosure  sale  of  a  senior  mortgage, 
to  which  the  junior  mortgageei  .was  not  a  party,  may  properly  invoke 
tlie  aid  of  equity  in  aiauifr  t«  ' which  liimti  junior  mortgagee  ia  made 

3.  Goodcnow  Ewer,  16  Cftl.  Wl,  «.  Boggs  v.  Fowled,  gO  GaL  6fi9,  76 
76  Am.  Dec.  540;  Boggs  v.  Ftrwler,  16  Aio.  Dee.  561. 

Cal.  5.33,  76  Am.  Dbc.  561  and  note.  7.  See  impra,  par.  85. 

4.  Ppoplo's  BAnk  V.  Bramlett,  58  8.  MeCagae  v.  Eller,  77  Nob.  531, 
8.  C.  477,  36  S.  E.  ffl2,  79  A."  8.  R.  110  W.  318,  124  A.  a  E.  .863. 
855.  And  seia  supra,  par.  461. 

5.  Mnnra  t.  Lon^,  35  8.  C.  354,  14  9.  Brtekett  t.  BaticgaM,  116  CaL 
S.  E.  824,  28  A.  S.  R.  851.  278,  48  Pao.  M,  58  A.  3.  ».  164.- 
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a  party)  to  compel  him  to  exercise  his  right  of  redemption,  or  to  be 
barred  thereof.**  Or  he  may  by  procee^gs  de  dovo,  to  which  the 
junior  mortgagee  is  a  party,  foreclose  the  senior  mortgage  as  to  him." 
A  junior  mortgagee  can  daim  no  rights  under  his  mortgage  as  against 
a  foreclosure  proceeding  to  which  he  was  not  a  party,  where  his  claim 
has  been  settled;  neither  can  he  transfer  to  another  any  right  under 
such  circumstancee.  Hence  a  first  mortgagee  aft^  foreclosure  may 
prevent  redemption  or  foreclosure  by  the  junior  mortgagee  by  paying 
the  amount  of  tiuit  mortgage  in  court.  And  wh^e  both  senior  and 
junior  mortgagees  foreclose  their  mortgages  without  miher  maJdng 
the  ol^er  a  party  to  their  respective  proceedings,  a  purdiaaer  of  the 
premises  on  a  sale  under  the  senior  mortgage  foreclosure  may  predude 
redemption  by  the  junior  mortgagee  by  paying  the  laitter  mortgage. 
He  in  this  respect  stands  in  the  same  position  and  has  tiie  eame 
right  as  the  '<niginal  mortgagor.*'  If,  however,  the  senior  mortgagee 
prosecutes  a  foreclosure  »ut  to  a  decree  and  sale,  and  purchases  the 
mortgaged  property  thereunder  with  knowledge  of  the  existence  of  a 
junior  mortgage,  the  holder  of  which  has  not  been  made  a  party 
to  the  proceeding,  he  is  not  entitled  as  against  the  holder  to  a  decree 
of  strict  foreclosure,  that  is  to  say,  a  decree  requiring  tiie  junior 
mortgagee  to  redeem  the  mortgaged  premises  within  a  stated  period 
of  time,  or  be  forever  barred  of  his  equity  of  redemption.  He  is 
^titled  only  to  the  ordinary  foreclosure  decree  providing  for  the 
foreclosure  and  sale  of  the  property  under  his  mortgage.*'  A  pur- 
chaser at  a  mortgage  foreclosure  sale  has  the  right  .to  enjoin  a  peraon 
from  redeeming  from  the  sale  under  a  void  judgment  purporting 
to  have  been  rendered  in  hia  favor  against  the  mortgagor.** 

453.  LiftUUty  «f  Xortgag«e  SeUing  under  Power.— Most  of  the 
controversies  concerning  sales  under  a  power  in  the  mortgage  arise 
between  the  nUHtgagor  or  thoee  claiming  under  him,  on  ^e  one 
hand,  and,  on  the  other  hand,  the  mortgagee  or  the  purchaser. 
Thera  axe  very  few  cases  between  the  purchaser  and  the  mortgagee. 
And  although  these  sales  are  not  judicial  sales,  in  general  they  are 
withont  implied  warranty,  and  are  subject  to  the  principle  of  caveat 
wnptor.**  The  purchaser,  ^i^wever,  will  be  relieved  in  case  of  actual 
warranty,**  or  in  case  of  miH^resentation  or  deceit.*'  Moreover^ 

10.  Eoerner   v.    Willamette   Iron      11  Note:  36  L.R.A.(N.S.)  437. 
Works,  36  Ore.  00,  58  Pac.  869,  78     IS.  Honltoti  t.  Cornish,  138  N.  T. 
A.  S.  R.  769.  133,  33  N.  E.  842,  20  L.B.A  370. 

Note:  36  LA»A(N.S.)  437.  14.  Hngfaes  v.  Olson,  74  Hina.  287. 

11.  Ooodenow  t.  Ewer,  16  Cal.  461,  77  K.  W.  42,  73  A.  S.  R.  343. 
76  Am.  Dee.  540;  Key  Wert  Wharf,      15.  See  supra,  par.  439. 

etc.,  Co.  V.  Porter,  63  Fla.  448,  58  So.     16.  Barnard  v.  Dimean,  38  Mo.  170, 
599.  Ann.  Cas.  1914A  173;  Horr  r.  90  Am.  Dec  416. 
Herrington,  22  Okla.  690,  98  Pae.  443,     Note:  49  L.B.A.(N.S.)  514. 
232  A.  8.  R.  648,  20  L.RA.(N.8.)  47.  -  17.  See  supra,  par.  440.  . 
Note:  16  LJtA.(N.8.)  ^S7. 
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the  role  of  caveat  emptor  does  not  exclude  the  right  to  maintain  an 
action  for  damages  for  a  deceit,  where  a  deceit  has  been  actually 
practiced;  and  there  is  no  rule  which  exempts  a  trustee,  who  makes 
a  Bcde  in  the  execution  of  a  naked  power,  from  the  conaequmcea 
of  fraud  which  would  attadi  under  like  circumstances  to  other 
persons.*'  Thus,  the  holder  of  a  mortgage  who  forecloses  H  by 
adv&rtisemeift  and  sells  the  property,  with  knowledge  that  tiie  mort- 
gagor has  no  title  and  that  a  purchaser  will  receive  no  cinunderation 
for  his  money,  is  fiable  for  fraud  to  one  who  bids  in  the  propert> 
on  the  faith  of  the  advertisement.**  So,  where  two  public  loan  com- 
missioners took  a  mortgage  on  property  subject  to  a  judgment  in 
favor  of  one  of  them  individually,  and  after  the  property  had  been 
aoM  under  such  judgment  they  sold  it  under  the  power  jn  the 
mortgi^,  it  was  hdd  that  the  purchaser  might  recover  of  the  com- 
missioner who  had  recovered  the  judgment  and  who  had  r^resented 
at  Uke  mcHTtgage  sale  that  the  premises  were  free  and  clear,  and  that 
it  was  not  necessary  to  prove  that  a  suit  had  been  commenced  by 
the  plaintiff  to  recover  the  ponession  of  the  premises.**  And  while 
at  a  sale  by  a  trustee  under  a  power,  where  the  facts  or  means  of 
information  concerning  tiie  condition  and  value  of  the  prop^^  sold 
are  equally  accessible  to  both  parties,  and  nothing  is  said  or  dcme 
which  tends  to  impose  on  the  other,  or  to  mislead  him,  thwe  is  no 
fraud  of  which  the  law  can  take  notice,  where  material  facts  are 
accessible  to  the  vendor  only,  and  he  knows  them  not  to  be  within 
the  diligent  attention,  observation,  and  judgment  of  the  other  party, 
he  is  bound  to  disclose  those  facte,  and  make  them  known  to  the 
purchaser.  Suppresaio  veri  will  afford  grounds  of  an  action  at  law 
for  deceit  equally  with  suggestio  falsi,  where  the  oiroumstances  are 
such  that  the  party  is  undw  the  duty  of  making  the  disclosure.^ 

454.  H*de  of  OMainiag  PwieaaiOT, — As  against  the  parties  to  a 
foreclosure  snit^  iha  porchas^  at  tiie  sale  is  Mititlad,  up<ai  the  receipt 
of  his  deed,  to  the  possession  oi  tiie  premises,  and  to  the  aid  of  the 
court  in  enforeing  its  delivery;*  and  the  right  to  this  aid  is  not 
affected  by  the  fact  that,  pending  the  action,  the  plaintiff  may  have 
executed  to  (me  of  the  parties  defendant  a  conveyance  of  the  whole 
or  a  part  of  the  premises  embraced  in  .&e  decree.*  The  writ  of 
assistanGe  is  the  appropriate  remedy  to  place  the  puibhaser  in  pos- 

18.  Note:  4»  L.R.A.(N.S.)  518.  952,  49  LJtA.(N.S.)  6X3.    And  see 

19.  Dizlts  Trust,  etc.,  Co.  v.  KoCh,  genezaUy,  Fbiud  am*  Dran^  vol.  12, 
82  S.  D.  551, 143  N.  W.  952, 40  L.B^  p.  SOS  efr.  ae(i. 

(N.S.)  618  and  note.  S.  Montgonnry  t.  MiddlemiaB,  21 

90.  Caher  v.  Avery,  7  Wend.  (N.  Ckl.  103,  81  Am.  Dee.  146;  Seheaek 

T.)  380, 22  Am.  Dee.  586.  v.  Couover,  13  N.  3.       220,  ?S  Am. 

1.  Barnard  v.  Duncan,  38  Mo.  170,  Deo.  95. 

90  Am.  Dee.  416;  Dirka  Trtnt,  etc,  8.  lf«D^(Hnery  v.  MiddtMogs,  SI 

Co.  V.  Koeh,  32  S.  D.  361, 143  N.  ^  Zmi.  103,  81  Am.  Dm.  146. 
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session  and  may  be  issued  against  aay  md  all  parsons  concluded  by 
such  judgment.'  To  obtain  such  writ  against  the  parties  to  a  fore- 
closure, and  those  claiming  with  notice  under  them  after  commence- 
ment of  suit  to  foreclose,  it  is  only  requisite  to  furnish  the  court 
proper  evidence  of  a  presentation  of  the  deed  to  them,  a  demand  of 
tlie  possession,  an4  their  refusal  to  surrendia*.*  The  writ  will  issue 
Rs  well  when  a  special  order  is  made  after  the  sale  fos  delivery  of 
possession  as  when  the  direction  for  delivery  of  possession  is  included 
in  the  decree.*  The  exercise  of  the  power  to  grant  the  writ  rests, 
however,  in  the  sound  discretion  of  the  court,  and  the  power  will 
never  be  exercised  in  a  case  of  doubt,  nor  under  color  of  ita  exercise 
will  a  question  of  legal  title  be  tried  or  decided.'  In  an  action  by 
one  holding  under  a  sale  on  foreclosure  to  recover  possession  of  the 
premi^  &e  validity  of  the  mortgage  forecli^ed  cannot  be  quea> 
tionod.^ 


Right  of  Redemption  and  Persons  Entitled  to  Jledeem 

455.  In  GeaeraL — ^The  right  to  redeem  from  a  mortgage  after  a 
foreclosure  sale  thereunder  is  purely  statutory,  and  can  be  exercised 
only  by  those  to  whom  it  is  given  by  the  statute,  and  in  the  method 
prescribed  by  the  statute  conferring  the  right*  But  redemption 
statutes  are  remedial  in  their  nature,  and  are  intended  not  only  for 
the  benefit  of  credited  holding  liens  subsequent  to  a  lien  in  process 
of  foreclosure,  but  more  particularly  fof  the  purp<^  of  maMng  the 
property  of  the  debtor  pay  as  many  of  his  debts  as  it  can  be  made 
to  pay,  and  to  prevent  its  sacrifice,  and  should  be  liberally  constmed.^* 
These  statutes  are  usually  to  the  eff^t  that  a  person  having  an  inter- 
•st  in  prt^wrty  subject  to  a  mortgage  lien  shall  bava  a  right  to 
redeem  it  from  the  lien  at  any  time 'after  the  claim  is  due,  and 
before  the  peariod  of  redemption  has  expired.  And  generally  speak- 
ing any  person  wha  hae  an  intoresfr  in  the  property  ooid  under  fore- 

4.  TerreU  v.  AUison,  21  WaU.  289«  85  So.  1016,  m  A.  S.  Rv3a$  Mont- 

22  U.  S.  (L.  edO  634>  Montgomery  g^mery  v.  Middlemlsa,  2X  Col.  103,  81 

T.  MiddlemiBS,  21  Gal.  103,  81  Am.  Am.  Dee.  146;  SohendE  v.  Conover,  13 

Dee.  146';  Hardittg  V.  Harker,  ' 17  N.  J.  Eq.  230,- 7a  Am.  Dee.  96. 

Idaho  341,  105  Pae.  788,  134  A.  S.  7.  Sehenek  v.  Conorer,  13  N.  J.  £q. 

B.  268;  Sehenek.  V.  Conover,aa  N.  J.  220^78  Am.  Dee.  OjaoAnota. 

Eq.  220,  78  A|n.  Deo.  05.    And  ae*  8.  BaireU  v.  Ttlton,  119  U.  S.  687, 

AS8I8TAN0E,  WaiT  OF,  voL  2p  p.  727  7  S.  Ct.  332,  80  U.  8.  (L.  ed.)  501. 


5w  Montgomery  t.  Hiddlonia,  21  10.  North  Dakota  Horse,  ete.,  Go.  ▼ 

Cal  103,  81  Am.  Dec  146  and  note;  Serumgatd,  17  N.  D.  466,  117  N.  Wi' 

Schendc  v.  Conorer,  13  N.  J.  Eq.  220,  453,  138  A.  S.  A.-  717,  20  I4.BJL 

19  Am.  Dee.  06.  (N^.)  608  aad  not*. 
6.  Graham  v.  Partem  139  Ala.  310, 
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ekwnr*  prooeeduigs  mdy  redeem  froxa  the  sale.  But  to  sustain  a  biU 
to  redeem,  the  plaintiff  must  have  the  mortgagor's  titie,  or  some  sub- 
sisting interest  under  it.^^  He  need  not,  however^  be  interested  ir 
the  whole  of  the  premises  sold,  nor  is  it  necessary  that  he  should 
have  a  title  in  fee  in  the  premiaet^  in  order  to  entitle  him  to  rede«n.^* 
In  factr  in  conBtming  redemption  statutee,  to  determ^  whether  one 
is  induded  in  their  terms,  tiM  principle  is  stated  ^  be  tl^  if  oni« 
is  in  privity  in  title  with  the  m<Mrtgagor,  and  had  suob  tin  interest 
that  he  would  be  a  loeer  by  the  forecloBore^  he  may  redeem.  His 
intM^  need  not  have  sufas^d  at  the  time  of  sale,  though  it  must 
exist  when  he  comes  to  redeem.*'  A  mortgagor,  of  course,  may 
redeem,  and  the  holder  of  a  mortgage  eiqterior  to  ih&  one  foreclosed, 
assuming  to  be  a  redeanptioneTf  when  not  made  so  by  statute,  who 
tenders  the  amount  necessary  to  redeem,  becomes,  by  the  issuance 
to  him  ot  a  certificate  of  redemption  and  the  acceptanoe  and  reten- 
tion hy  the  holder  of  the  certificate  of  ' sale  of  the  money  tendered,  as 
between  himself  and  the  party  who  parts  with  the  c«>tificate,  a  "re- 
demptioner."  However,  one  who  ia  not  made  by  statute  a  redemp- 
tioner,  but  thus  acquires  Uie  rights  of  a  redemptioner,  also  assuunes 
the  obligations  and  liabilities  of  a  redemptioner,  and  it  follows  that 
he  miist  p^mit  the  lawful  redemption^r  to  redeem  from  him  within 
the  period  given  by  statute  to  a  subsequent  lienholder  by  judgment 
or  mortgage  for  suph  purpose.**  It  is  necetsary  to  the  statutory'  right 
of  redemption  that  the  instrument  foreclosed  must  be  one  which  ig. 
or  was  intended  by  the  parties  to  be,  of  the  character  that  falls  within 
the  definition  of  the  word  "mortgage"  iq  its  ,legal  sense.**  The  law 
of  the  state  where  a  mortgage  is  maae  on  land  in  another  state,  which 
gives  a  right  of  redemption  as  matter  of  course,  will  not  be  enforced 
by  the  courts  of  the-state  where  the  land  is  located  and  the  foreclosure 
takes  place,  if  the  right  ia  not  granted  its  laws  or  provided  for 
by  the  decree.**  Of  course,  as  a  decree  is  binding  only  upon  those 
persons  who  an  before  ihe  conrt,  thiid  persons,  not  made  parties  to 
a  suit  of  fotedosnre  and  claiining  an  interest  in  the  property  induded 
in  the  mo!rtgage,  are  not  affected  by  the  decree,  and  may  afterwards 
assert  their  rights  in  the  property  by  redemption.*^ 

11.  Norfli  DakoU  Horse,  eU.,  Co.  v.  t.  Serumgard,  17  N.  D.  466,  117  N. 
flenuward,  17  N.  D,  466,  117  N.  W.  W.  453,  138  A.  8.  R.  717,  39  LJIA. 
453, 138  A.  8.  R.  717,  2»-L.RA.(N.S.)  (N.S.)  508. 

508.  16.  Priddy  v.  Smith,  106  Ark.  79, 

K<^:  21  A.  a  R.  245.             '  162  S.  W.  1028,  44  LJl.A(N.S.)  285. 

12.  Note:  21. A.  8.  R.  S46.  16.  Hnghes  v.  Winklemao,  243  Mo. 
IS.  North  Dakota  Horse,  ate.,  Co.  v.  81,  147  S.  W.  994,  LJt^916A  1007. 

Senu^ard,  17'VS.  D.  466,  117  N.  W.  And  set  C&swutm  or  Laws,  voL  a,  p. 

453,138  A.  ig.R.  717,^29  L.BA.(N.8.)  026  et  sea. 

9I».     ■        .  17.  Indey  v.  United  States,  1^0  U. 

Kote:  21  A.  8.  R.  315.  S.  612, 14  8.  Ct  168, 37  V.  8.  (U 

.  14.  North  Dakota  Hone,  eta.*  Co.  U63;  HoQwi^  t.  Sweet^v,  97  AU. 
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456.  Xortgagor;  Purchaser  of  Equity  of  Redemption  at  Judidal 
Sale. — Obvioufily,  a  mortgagor  has  the  primary  right  to  redeem 
though  he  may  lose  that  right  by  parting  absolutely  with  his  intdreet 
in  the  mortgaged  propwty,  and  a  mortgagor  is  often  acocffded  thv 
privilege  of  redeeming  wh«re  the  mortgagee  becomes  the  puichaa<K 
under  a  sale  by  virtue  of  a  power  contained  in  the  mortgage,*^ 
although  a  sale  under  a  powtf  contained  in  a  mortgage  or  trust  deed 
usually  cuts  off  the  ri^t  of  redemption  as  absolutely  as  if  the  prop* 
erty  had  at  first  been  made  the  subject  of  an  unconditional  convey- 
ance.^* The  purchaser  of  the  equity  of  redemption  sold  under  exe* 
cution  haa  the  right  to -redeem,**  and  where  real  estate  is  sold  ou 
execution,  and  is  afterwards  sold  on  the  forecloeure  of  a  prior  mort- 
gage, ihe  purchaser  at  the  execution  sale,  if  not  made  a  par^  to 
the  foreclosure  proceedings,  may  rede»n  and  treat  the  deed  inade 
on  foreclosure  as  a  mortgs^  and  the  purchaser  on  foreclosure  sale 
as  a  m<»tga|;ee  in  posseesion.^  One  who  has,  within  the  statutory 
period  allowed  for  redemption  from  a  foreclosure  sale,  acquired-  the 
mortgagor's  title  by  an  execution  sale  has  the  same  right  to  redeem 
from  tius  foreclosure  which  the  mortgagor  might  have  exercised  had 
his  title  not  been  divested  by  the  intervening  sale  ou  execution.* 

457.  Grantee  or  Ass^ee  of  Mortgagor  GeaenUy^The  grantee 
of  the  equity  of  redemption  has  the  same  right  to  redeem  as  the 
mortgagor  himself  had,  when  he  was  not  made  a  party  to  the  fore- 
closure proceeding;*  and  it  matt^  nothing  to  tiie  mortgagee  or 


361,  12  So.  162,  19  L.R.A.  470;  Tnr- 
man  v.  Bdl,  54  Aik.  273,  IS  S.  W. 
886,  26  A.  S.  B.  35:  Di^aon  *. 
Baekworth,  74  Aik.  138,  85  S.  W.  82, 
4  Ann.  Gas.  846  and  note;  WMtn^  v. 
Biggins,  10  GaL  547, 70  Am.  Dee.  748; 
FiiA  V.  Murphy,  21  Gal.  108,  81  Am. 
Dec  149;  Bradley  r.  Snyder,  14  111. 
2S3t  58  Am.  Dec  564;  Racine,  etc,  B. 
Co.  V.  Faimen'  Loan,  etc.,  Go.,  49  HI. 
331,  95  Am.  Dec.  ^5;  Walker  v. 
Warner,  179  lU.  16,  53  N.  E.  594,' 70- 
A.  S.  R.  85;  Alsnp  v.  Stevart,  194 
m.  695, 62  N.  G.  795,  88  A.  S.  R.  169; 
Oaakell  v.  Viqueaney,  122  Ind.<  244,  23 
X.  B.  791,  17  A.  S.  R.  364;  Anson  t. 
Anaon,  20  la.  55,  89  Am.  Dee.  614- 
Gram  t.  Cotr^,  48  Neb.  646,  67  N. 
W.  462.  68  A.  S.  B.  714;  MeCa^e  v. 
Eller,  77  Neb.  531,  UO  N.  W.  318, 
124  A.  S.  B.  863;  Cbilds  t.  Childa,  10 
Ohio  St.  339,  75  Am.  Dec.  612;  Hon- 
V.  Herrington,  22  Okla.  590,  98  Pac. 
443,  132  A.  8.  B.  648  ;  20  L.R.A. 
<N£.)  47;  Austin  v.  Bailey,  64  Vt. 


307,  24  Atl.  245,  33  A.  S.  B.  932; 
Staik  V.  Brown,  12  Wia.  672,  78  Am. 
Dee.  762. 

Note:  36  L.BJL(N.S.}  428  at  aeq. 

18.  Benbam  v.  Bowe^  2  Gal.  387,  56 
Am.  Dec.  342.   See  aapni,  par.  450. 

10.  See  sapra,  par.  4l0. 

90.  Insley  v.  United  States,  150  D. 
S.  512, 14  S.  Ct  168,  37  U.  S.  (U  ed.) 
U63;  Julian  t.  Beal,  26  Ind.  220,  89 
Am.  Dec.  460 ;  Boberteon  v.  Yanelmve, 
129  Ind.  217,  26  N.  EL  899,  29  N. 
E.  781,  16  LJI.A.  68;  Eaodig  t.  Ue- 
GaU,  133  la.  180,  UO  N.  W.  458, 119 
A.  S.  B.  584;  Ba^Hund  t.  Holboin,  23 
Wis.  57,  99  Am.  Dee.  106. 

Note:  21  A.  8.  B.  246. 

1.  Insley  v.  United  States,  160  U. 
S.  512,  14  8.  Gt.  168,  37  U.  8.  (L. 
ed.)  1163. 

■  2.  Kendig  v.  tfeGall,  133  la.  180. 
UO  N.  W.  468, 119  A.  8.'B.  594. 

3.  American  freehold  Land  Hoirtg. 
Co.  T.  SewdU  92  Ala.  163,  9  So.  143, 
}S  L.R.A.  299;  Bndley  v.  Snyder.*  14 
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those  daimlng  under  the  mo^tg^^E•  whether  the  eonve^wkoe  of  the 
•equity,  of  redemption  wae  voluBtary  or  even  fnudulent  as  to  orad- 
iton.^  The  holder  <A  an  equitable  mortgage  in  form  of  an  absolute 
deed  may  redeem  from  a  mortgage  foreelosuie  of  the  land,  as  a 
creditor,  without  any  previous  adjudication  that  hie  interest  in  the 
premises  is  that  of  a  mortgagee.*  So,  also,  an  aaeignee  of  the  equity 
of  redemption  is  entitled  to  redeem.*  Where,  upon  a  foreclosure  of 
a  mortgage,  the  mortgagee  purchases  ^e  land  for  a  sum  lees  than 
the  amount  of  tiie  judgment,  and  dockets  a  judgment  for  the  defi- 
ciency, the  purchaser  from  the  mortgagor  of  the  land,  pending  the 
statutory  time  for  redemption,  is  entitled  as  successor  in  interest  to 
redeem  from  the  mortgagee,  without  paying  the  amount  of  the  defi- 
ciency.' Furthermore,  when  a  mortgagor,  after  a  senior  mortgage 
is  foreclosed,  and  after  the  right  of  a  junior  mortgagee  to  redeem  from 
the  foreclosure  sale  is  barred  by  lapse  of  time,  conveys  his  interest 
in  the  land  mortgaged,  his  grantee  may  redeem  without  removing 
the  bar,  and  thus  perfect  in  himself  the  title  to  the  land  sold.  The 
grantee  will  then  hold  the  land  discharged  from  the  lien  of  the  junior 
mortg^e,  and  may  maintaiu  an  action  in  equity  to  quiet  his  title 
as  against  such  lien.*  If  a  statute  authorices  a  mor^^a^r  or  his 
aangns  to  redeem,  the  word  "assigns"  must  be  hdd  to  include  mort- 
gagees purcbaaing  under  an  invalid  foreclosure  sale,  if  the  mortgagw, 
upon  the  expiration  of  the  time  for  redemption  from  ib»  sata^  aban- 
dons possession,  {»«eumably  in  the  belief  that  the  aal«  was  regular, 
and  the  purchasers  immediately  take  and  thereafter  hold  possession, 
apparently  with  the  consent  of  the  mortgagor.*  Where  a  mortgagae 
assigns  his  mortgage  as  seenrity  for  the  payment  (tf  a  debt  due  from 
him  to  the  assignee,  the  assignment  is  in  effect  a  mortgage  of  the 
mortgage;  and  if  the  assignee  forecloses  the  mortgage  and  buys  in 
the  mortgaged  premises,  tho  assigiior  ia  aatiUed  to  zisdasm  from 
iiim." 

HI.  20S,  56  Am.  Dee.  564;  Alsap  v.     S.  Scheibel  v.  Andertoit,  77  Hiniu 
Stewart,  194  Dl.  596.  62  N.  E.  795,  54,  79  N.  W.  594,  77  A.  8.  E.  664. 
48  A.  8.  B.  169;  Houston  v.  National     6.  Banks  t.  MeCleltan,  24  Md.  62, 
Mut.  Bldg.,  etc.,  AjBs'n,  80  Miss.  31,  87  Am.  Dee.  504;  Hepburn  v.  Kerr,  ■ 
31  So.  540,  92  A.  8.  &.  565;  North  9  Humph.  (Teon.)  726,  51  Am.  Dee. 
Dakota  Horse,  eto.,  Co.  v.  Serumgard,  685. 

17  N.  D.  466, 117  N.  W.  453,  138  A.     Notes:  21  A.  S.  E.  247;  4  Ana.  Caa. 

S.  E.  717,  29  LJIA.(N.S.)   608  ;  848. 

<::hilds  V.  Childs,  10  Ohio  St.  339,  76     7.  Note:  21  A.  8.  B.  246. 

Am.  Dee.  512;  Frlsche  v.  Kramer,  16      8.  Moody  v.  Funk,  82  la.  1,  47  N. 

Ohio  126,  47  Am.  Dec.  368.  W.  1008,  31  A.  8.  R.  455. 

Notee:  21  A.  8.     246;  4  Ann.  Cas.     9.  Law  v.  Citisens'  Bank,  85  Minn. 
848.  411.  89  N.  W.  320,  89  A.  S.  B.  568. 

4.  Bradley  v.  Snyder,  14  lU.  263,     10.  Note:  21  A.  S.  E.  247. 
■SS  Am.  Dec.  564. 
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45&  Parchaser  or  kor^ogee  After  Sale  niOer  Pzigr  Mortgage. — 

Purchasers  or  mortgagees  from  the  (Hriginal  owner,  tiioagh  after  a 
foreclosure  Bale  under  a  prior  mortgage,  have  been  held  clearly  to  be 
entitled  to  redeem  as  owners,  successors  in  interest,  sul^equent  mort- 
gages, or  lienors,  under  redemption  statutes  giving-  the  right  to  some 
or  all  of  those  claases.^^  Under  a  statute  providing  that  any  person 
having  a  lien  otherwise  than  by  judgment  on  the  land  may  redeem 
at  any  time  within  one  year,  a  mortgagee,  although  his  mortgage  may 
have  been  executed  after  the  sale,  has  the  right  of  redemption 
secured  to  him,  provided  his  mortgage  shall  have  been  duly  recorded 
within  the  year  for  redemption.**  And  the  fact  that  a  mortgage 
given  after  the  act  of  sale  occurred  on  a  prior  mortgage,  and  before 
the  expiration  of  the  period  allowed  for  redemption,  is  not  recorded 
until  after  tiie  expiration  of  one  year  from  the  sale,  but  is  recorded 
within  the  sixty  days  additional  allowed  where  there  has  been  a 
redemption,  does  not  deprive  the  holder  of  the  last  mortgage  given 
of  the  right  to  redeem  on  complying  with  the  other  statutory  require- 
ments." In  some  jurisdictions  a  grantee  within  the  time  allowed  for 
redemption  from  an  original  owner,  whose  land  has  been  sold  under 
mortgage  foreclosure  proceedings,  is  not  a  "redemptioner"  as  defined 
by  the  statute,  but  is  a  "successor  in  interest"  of  the  original  owner, 
as  that  phrase  is  usri  in  another  section  of  the  statute,  and  as  such  is 
entitled  to  fecleem'  in  iJtiO  same  manner  as  the  judgment  debtor  in 
the  forecloBOre  aotfOhy  and  need  not  comply  with  the  conditions  im- 
posed on  "redemptio'nMB."  The  grantee  in  a  quitdaim  deed  of 
mortgaged  premises,  executed  by  the  mort^;agor  after  a  foreclosure 
sale  thereof 'under^a  pOwer  in  the  mortgage,  and  the  iU^^  purchase 
of  the  property  1. by  the  mortgagee  at  .the  sale^  may  maintiaiti  a  bill 
to  redeem^  sach  r^ht  not  being  limited  to  the  mortfiagor  and  thoso 
claiming  under  him  at  the  date  of  the  illc^l  sale.** 

459.  Junior  Zacimbiaacws  omd  laonora^While  the  foreclosure  of 
a  paramount  mortgage  conveys  title,  it  is  generally  held  to  be  sobjoci 
to  the  right  of  redemption  of  junior  incumbnUicers  or  mortgagees 
who  were  not  paitie»  to  the  proceeding.**  '  The  right  of  Tedemptiony 

11.  Houston  v.  Nationsl  Mut  Bldg.,  Note:  29  L.R.A.(N.B.)  509,  510. 

'  ete.,  Asa%  80  Mias.  31,  31  So.  540,  15.  Honstoq  v.  National  Mat.  Bldg., 

92  A.  S.  R.  565;  North  DakoU  Horse,  etc.,  Ass%  80  Miss.  31,  31  ^o.  540,  92 

etc.,  Co.  V.  Senupgud,  17  N.  D.  466,  A.  8.  B.  665. 

117  N.  W.  463,  IM  A.'8.  B.  717,  29  10.  Turman  v.  B^U,  54  Ark.  273, 15 

L.RjL.(N.S.}  508  and  note.  S.  W.  886, 20  A.  S*.  R.  35;  Dickinaon 

18. .Note:  29  L.EX(N.S.)  508.  Duckworth,  74  Ark.  138,  85  S.  W. 

18.  North  D^dta  Horqe,  etc.,  Co.  v.  8^  4  Ann.  Cas.  846  and  note;  Frink 

'   SerDmgai:d,  17  N.  B.  468,  117  N.  W.  Murphy,  21  Cal.  108,  81  Am. 

45^,138  A.  S.B.7;i7, 29  ■Ml.A.(N.S.)  Dec  1«;  Qaskell  T.  VJquesney,  122 

508.  "                    ,  .         '  Ind.  244,  23  N-  E.  791,  17  A.  S. 

14.  PhiUips  V.  Hagart,ll3Cal.  6S2,  H.'364  ;  CtdaBeh  v.  White,  19  la.  10!). 


Pao.  843,  54  A.  8.  R.  369. 


89  Am.  Dee.  420;  Anaou  v.  Anson.  20 
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in  such  a  case,  is  one  of  n^t,  which  a  oouit  cannot  deny  <»k  the 
ground  that  its  exercise  would  .be  nnpr(^tafale,*'  and,  as  a  rule,  the 
right  of  a  junior  mortgagee  to  redeem  from  a  foreclosure  of  a  senior 
mortgage,  where  not  made  a  party  to  the  foreclosure  auity  is  not 
affected  by  the  senior  mortgagee's  ignorance  of  the  wiBtanoe  of  the 
junior  martgage.'*  Furthermore,  ledemptioa  in  equity  from  the 
foreclosure  and  sale  under  a  senior  mortgage  will  be  permitted  a 
junior  mortgagee  who,  although  made  a  party  to  the  suit,  was  not 
personally  served  witii  process,  and  had  no  notice  of  the  proceeding/^ 
althou^  the  decree  recites  that  he  was  duly  and  legally  ssrved  with 
notice  of  the  pendency  of  the  suit.*^  A  bill  to  rede«n  may  be 
maintained  by  the  assignee  in  bankruptcy  of  the  junior  incum- 
brancer. It  has  been  held,  however,  that  the  right  ctf  a  junior  incum- 
brancer to  redeem  is  not  a  right  to  secure  a  conveyanoe  of  the  land, 
but  to  redeem  the  senior  incumbrance,  and  that  the  party  redeeming 
is  entitled  not  to  a  (^nveyance  of  the  premises,  but  to  an  assignment 
of  the  security.'  In  a  few  jurisdictions  the  rule  is  ass^ted  tihat  a 
judicial  sale  of  premises  in  foreclosure  of  the  first  mortgage  extin- 
guishes all  subsequent  mOTtgages,'  and  in  some-  otheis  it  has  been 
questioned  whether,  in  the  absence  of  collusion,  junior  creditors  can 
enforce  a  right  of  redemption  after  forecloeure  of  prior  lien,  to 
which  tiiey  were  not  made  parties.'  A  junior  mortgagee,  who  is  nnde 
defendant  to  a  suit  to  foredose  the  senicff  mortga^  and  whose  lien 
is 'provided  for  in  the  decree,  which  directs  a  sale  of  the  property 
and  a  distribution  of  the  proceeds  among  all  the  lienholders  in  the 
order  of  priority,  cannot  redeem  from  the  sale  under  statutes  which 
do  not  permit  a  judgment  creditor  to  redeem  from  his  own  sale> 
460.  Judgment  Creditor;  Cotenant^  Tenant;  Remainderman;  Hefrs; 
Wiie.— A  judgment  creditor  of  the  mortgagor  has  the  right  to  redeem 
without  having  had  an  execution  iaaued  or  the  land  sold,  though 
a  general  creditor  whose  daim  has  not  been  reduced  to  judgment  and 
made  a  lien  on  the  mortgaged  premises  cannot  redeem.*  And  it  has 

la.  65,  89  Am.  Dec.  514  and  note;  19.  Bridgeport  $av.  Bank  v.  El- 

Cram  t.  CotreU,  48  Neb.        G7  N.  E.  dredge,  28  Conn.  556,  73  Am.  Dec. 

452,  68  A  S.  B.  714;  Frost  t.  TonkeiB  688. 

8av.  Bank,. 70  N.  Y.  553,  26  Am.  Rep.  Note:  36  L.R.A.(K.8.)  431. 

627;  Horr  v.  Herrington,,  22  Okla.  20.  Note:  36  LJl.A(N.S.)  431. 

590,  98  Pae.  443,  132  A.  8.  B.  648,  20  1.  Note :  4  Ann.  Cas.  848. 

l4Jt.A.<N^S.)  47;  Austin  v.  Bailey,  64  2.  Nalle  v.  Yonng,  160  IT.  S.  624, 

Vt.  367,  24  AtL  345,  33  A.  S.  R,  932.  16  S.  Ct.  420,  40  U.  8.  (L.  ed.)  560. 

Notw:  21  A.  S.  R.  247;  9  L.RA.  Note:  36  UB^.(N.8.)  429. 

677  et  seq.;  37  hJR.A.  752  ;  36  L.R.A.  3.  Note:  36  LJR.A,(N.S.)  429. 

CXtM.)         4^  et  aeq.  4.  Horn  t.  IndianapoliB  Nat.  Bank, 

17.  Cram  v.  Cotrell,  48  Neb.  646,  67  125  Ind.  381,  2a  N.  £.  558,  21  A.  S. 
K.  W.  452,  58  Ai  S.  R.  714.  R.  231,  9  L.B.A.  676. 

Note:  4  Ann.  C^a.  8^  5.-  P«ople  v.  Bowman,  181.111.  421, 

18.  Note:  36  L.R.A.(N.S.)  431.  55  N.  ;B.  148,  72  A.  8.  B.  265 ; DeWitl 
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been  hdd  that  a  mortgagee  who  has  secured  a  deeree  for  d^ctent^ 
after  sale  of  the  mortgf^ed  property  in  foreclosure  proceedingB  is 

within  the  purview  of  a  statute  giving  any  decree  or  judgment  cred- 
itor of  the  mortgagor  the  right  to  redeem  the  premises  from  the  sale.* 
A  cotenant,  tenant  in  cfHnmon,  or  owner  of  an  undivided  interest  in 
an  equity  of  redempticm  may  redeem,'  and  the  rule  seems  to  be 
established  that  a  lessee  is  entitled  to  redeem  from  the  foredoeure  of 
a  mortgage  made  by  hia  lessor.^  A  tenant  for  life,  a  tenant  in  tail, 
or  a  remainderman  may  redeem,*  as  may  the  heirs  or  devuees  of  a 
deceased  mortgagor  if  they  are  not  made  parties  to  the  soil**  A 
widow  who  has  joined  in  the  mortgf^e  in  release  of  her  dower  may 
redeem,  wh«re  ^e  has  Hot  been  made  a  party  to  the  foraelosure.^' 
And  where  a  mortgage  given  by  a  man  and  his  wife  is  foreclosed, 
and  she  is  not  made  a  party,  or  is  not  served  with  process,  she  may, 
after  a  sale  of  the  mortgaged  premises,  and  during  the  lifetime  of 
her  husband,  maintain,  because  of  her  inchoate  right  of  dower,  an 
ootioD  to  redeem  the  mortgaged  premises  from  the  sale.^* 

Mode  and  dmditUmt  of  Redemption 

461.  In  GeneraL — ^Persons  sedung  to  redeem  from  a  foreclosure 
wle  roust  oomply  strictly  with  the  provisioaos  of  the  statute  which 

GooDty  Nat  Bank  r.  Hukdbeny,  2At.  Wettunll,  13  AUw  <Uaas.)  60, 

m.  77, 01  N.  E.  86, 135  A.  S.  B.  304;  Am.  Dee.  177;  Wunderle  v.  EUis,  212 

Brady  v.  Gihiuui,  96  Mum.  ^  104  Pa.  St.  618,  62  Atl.  106,  4  Ann.  Caa. 

K.  W.  897, 113  A.  S.  B.  622, 1  L.B.A.  806. 

-  Note:  a  A.  S.  B.  248. 


(N.S.)  835;  North  Dakota  Harae,  ate., 
Co.  V.  Senungard,  17  N.  D.  466,  117 
N.  W.  463, 138  A.  8.  B.  717, 29  LiLA. 
(N.S.)  508;  Preeton-Parton  Mill  Co. 
V.  Horton,  22  Wash.  236,  60  Pan.  412, 
79  A.  S.  B.  928. 


9.  Davis  V.  WethmU,  13  AUan 
(MaBB.)  60,  90  Am.  Deo.  177. 

Note:  21  A.  S.  B.  248. 

10.  MeCaoge  v.  Eller,  77  Nab.  631, 
119  N.  W.  318,  124  A  S.  B.  86a; 


Notes:  21  A.  S.  B.  247;  4  Ann.  Caa.  Staxk  v.  Brown,  13  Wis.  672,  78  Am. 
848.  Dec.  762. 

6.  Straw  V;  Dnteh,  260  HI.  326,  95  Notes:  21  A  8.  a  248;  4  Ann. 
N.  E.  286,  35  LJt.A.(N.S.)  413  and  Caa.  848. 

note.  11-  MeQon^  t.  Sweetotf,  97  Ala. 

7.  Smith  V.  KeUy,  27  Me.  237,  46  361,  12  Sa  162,  19  Ij.B.A.  470;  Davis 
Am.  Dec.  605:  Watkina  v.  Eaton,  30  v.  WethareO,  13  Allen  (Haia.)  «0,  90 
Me.  629,  50  Am.  Dee.  637;  Wood  v.  Am.  Dee.  177. 

Ooodwin,  49  Me.  260,  77  Am.  Dee.  Note:  21  A  fi.  B.  248. 
259;  Barton  v.  MofBtt,  14  Minn.  289,  18.  Kopp  v.  Tfade,  104  Mhm.  287, 
100  Am.  Dee.  222;  Oentiy  v.  Gentry,  116  N.  W.  472,  15  Ann.  Caa.  313  and 
1  Sneed  (Teim.)  87,  60  Am.  Dee.  137;  note;  Maekanna  v.  Tideltty  Tmat  Co., 
Hnbbaxd  v.  Asontney  MiU  Dam  Co.,  184  N.  T.  411,  77  N.  B.  721,  112  A. 
20  Vt  402,  60  Am.  Dee.  41.  8.  B.  620,  6  Ann.  Caa.  471  and  mtOk 

Note:  21  A.  6.  B.  248.  3  LJt.A(N.S.)  1068  and  oota; 

S.  Dnndee  Naval  Stores  Co.  v.  Me-     Note:  21  A  8.  B.  918. 
DoweU,  65  Ha.  16,  61  So.  108,  Ann.     And  see  Dotwm,  veL  9,  pp.  fiBOL,  69«. 
Caa.  1915A  387  and  note;  Davis  v. 
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eonfcn  upon  them  ttw  rif^i  to  redeeno.**  But  if  tfie  eourtB  of  the 
United  States  give  Babstantial  effect  to  the  li^i  of  ledemptHm  aecuied 
by  a  state  etatate  they  are  at  liberty,  in  eo  doing,  to  adhere  to  their 
own  modes  of  proceeding.^^  Redemption  can  be  had  auiy  by  a  com- 
pHanee  with  the  oonditdoDB  impoeed  in  the  decvee  of  iofecloeuie.  A 
redemption  becomes  the  asaigBee  of  the  purobaser,  soooeeds  only 
to  his  ri^ts,  and  cannot  claim  under  one  portion  of  the  decree  and 
repudiate  another.^*  It  ia  often  provided  by  statute  that  a  oreditor 
having  a  junior  liea,  legal  or  equitable,  on  mort^j^iged  premisee  may 
redeem  firom  a  fwedosure  sale  th««of,  provided  he  filai  or  records 
a  notaoe  of  hia  intention  to  do  so  ^within  the  time  allowed  for  redemp- 
tion.'* Under  such  a  statute  it  is  a  condition  precedent  to  the  ffiercise 
€i  the  right  of  the  credited  to  redeem  that  be  file  a  notice  of  his 
intention  to  do  so,  and  to  entitle  him  to  give  the  notice  he  moat 
have  a  lien  on  the  premises  at  the  time  he  files  his  notion  There- 
fcne,  a  notice  of  an  intention  so  to  redeem,  filed  by  an  intended 
redemptioner  before  he  is  in  fact  a  lien  creditor,  is  void,  even  though 
by  &e  docketing  <^  hia  judgment  he  afterwards  becomes  su5h  creditor 
before  the  time  to  redeem  expiree.^'  It  is  also  frequently  provided 
by  statute  that  a  oopj  of  any  docketed  judgments,  and  any  MsigD- 
ments,  constituting  the  redemptioner's  chain  of  title,  and  necessary 
to  show  his  ownership  of  the  mortgage  or  other  lien  under  which  be 
claims  the  right  to  redeem  shall  be  produced  to  the  shfioriff  or  other 
officer  having  authority,'*  and  it  has  been  held  tiiat  an  attempted 
red^ption  is  ineffectuid  without  such  production,  and  the  sheriffs 
deed  ia  void.'*  But  when  a  mortgagee  sells  the  note  but  exaeutes 

U.  Wliitney  t.  Biggiu,  10  Cal.  14.  AOU  v.  Ncttfcw-tora  Mat  L. 

547,  70  Am.  Dee.  748  ;  01dfi«Id  t.  Ina.  Co.,  97  U.  S.  144,  24  U.  S.  (L. 

Enlert,  148  ID.  614,  36  N.  E.  615,  39  ed.)  1008;  Conneetient  Mat  L.  Ina. 

A.  8.  R.  231;  Robertgon  t.  VandeaTe,  Co.  v.  Cushmait,  108  V.  8.  61,  2  8.  Gt. 

128  Ind.  217,  26  N.  E.  890,  28  N.  E.  949,  27  U.  S.  (L.  ad.)  648. 

781, 15  L.R.A.  68 ;  Teabont  v.  Jaffray,  15.  Dnpcs  v.  8alt  Ldce  Valley  Loan. 

74  U.  28,  36  N.  W.  783,  7  A.  8.  B.  ote.,  Cc,  30  Utah,  103,  67  Pac  845, 

466;  Howard  v.  KeUy,  137  la.  76,  U4  77  A.  8.  B.  m 

N.  W.  644, 126  A.  S.  E.  274;  Ex  parte  1«.  Brady  v.  OUman,  96  Minn.  234, 

Monroe  Bank,  7  Hal  (N.  Y.)  177,  4&  104  N.  W.  897,  113  A.  8.  &,  622,  1 

A  u  32  Am.  Dee.  6W,  ^^oUa  Threshing  Mach.  Co.,  29  N.  D. 

Si^^^  w  ^Hk  Ife  w  W  JS:  W.       N.  W.  457,  L.B.A.igi5D  349. 

Z^'l''BJ±^''i-\I!%\  \^  f •  J.  ^^^^  ^  S.  B.  622,  1 

480,  136  N.  W.  988,^  KB.A.(N.8.)  ^^o^-^   '  «. 

S77;  Hill  T.  Walfcar,  6  Cold.  (Tenn.)  ,  ^t^S"^-!'  ^ 

^  98  Am.  Dee.  466;  Ewing  t.  Coo^  «  N.  W.  467,  12  A.  a  B.  754,  4 

»  Tenn.  3S2,8aW.  697,  4A.S.B.  L-R^.  196;  SnrnmenriDe  t.  Sorren- 

766.  "0°.  23  N.  D.  ,460, 186  K.  W.  938,  42 

.  Kote:  21  A.  8.  B.  349.  L.B.A.(N.S,)  877. 

And  see  iafia,  par.  487  at  seq.  -  19.  SmamBrrilto  t.  SeiMMsa,  SS  N. 
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no  aBsignmnt  «f  thtf  ndort^agt  Becmring  ike  same,  and  subsequently 
repurchases  the  note,  the  equitable  transfers  of  the  beneficial  interest 
in  the  mortgage/  effected  by  the  sale  and  repurchase  of  the  debt,  are 
not  "assignments"  within  the  meaning  of  such  a  statute.*^  It  is 
generally  not  nticessary  that  a  bill  to  redeem  shoold  allegB  ft  tender, 
but  it  is  ordinarily  si^cient  that -the  bill  djscloses  a  readiness  and 
intention  to  pay  the  amount  dne.^  - 

462.  Amount  to  Be  Tendered  or  Paid  Generally. — ^Redemption 
from  a  moitga^  is  madb  b>  performing,  or  offering  to  perEorm,  the 
act  for  the  performance  of  which  it  is  a  security,  and  paying,  orofler^' 
ing  to  pay,  tiie  damages,  if  any,  to  which  the  holdw  of  t^e  lien  ie 
entitled  for  delay.*  Generally  lawful  charges,  such  as  the  party  com- 
ing in  to  redeem  must  pay  or  offer  to  pay,  may  b*  divided  into  two 
olasses:  (1)  All  liens,  legal  or  equitable,  wluch  the  purohaaeF  at 
the  foredosare  sale  may  have  upon  the  pr^nises,  and  for  whieb, 
either  at  law  or  in  equity,  he  wonld  be  entitled  to  hold  them  as  seco^ 
rity;  (2)  all  tdaims  of  any  kind  to  which  a  court  of  equity  would 
condemn  ^he  premises  in  the  hands  of  the  person  redeeming  after 
he  had  acqoired  the  title.'  To  redeem  property  which  has  been  sold 
under  a  mortgf^e  f or  less  than  the  mor^s^e  debt,  it  is  not  sufficient 
to  tondw  the  amount  of  ^e  sdle;'  or  a  part  of  titie  mortgage  debt,* 
but  the  whole  mortgage  debt  must  be  tendered  or  p&id  into  court.' 
And  this,  although  the  mortgagor  has  obtained  a  certificate  of  dis- 
chf^rge  in  bankruptey.  Such  certificate  only  discharges  the  mortgagor 

n:  460,  196  K.  W.  038,  42  WLA.  LJR.A.  470;  Harden  r.  CcUiiis,  138 

(N.8.)  877.  Ala.  399,  35  So.  357, 100  A.  S.  R.  42; 

.  20.  Wileoo  v.  Hayas,  40  Hinn.  531,  MeMiHan  v.  Biohards,  9-  Cal.  366,  70 

4iaN.'W.467,13A.S.B.754,4LJlJL  Am.  Deo.  655;  Weyattt  v.  Murphy,  78 

m.  Cal.  278,  20  Pae.  568»  12  A.  6.  R.  50; 

1.  Bowen  t.  G^hold,  32  Ind.  App.  Franklin  v.  Qoriiam.  2  Day  (Conn.) 
614,  70  N.  E.  646, 102  A.  a  B.  267;  142,2  Am.  Dee.  86;  Bradley  t,  Snyder, 
Toole  T.  Weirick,  39  Mont.  360,  102  14  Bl.  268,  58  Am.  Deo.  604 ;  Smith  v. 
Pae.  590,  133  A.  S.  B.  576.  Eeltey,  27  Me.  237,  40  Am.  Dec.  595; 

2.  Horr  t.  Heddington,  22  Okla.  Wood  v.  Goodwin,  49  H&  260, 77  Am. 
590,  98  Pae.  443,  132  A.  S.  B.  048,  Dee.  250;  Lee  v.  Stone,  5  Gill  ft  J. 
20  LJt.A.(N.S.}  47.                       -  (Md.)  1,  23  Am.  Dec.  589;  Herritt  t. 

3.  Anniston  First  Nat.  Bank  t.  Hosmer,  11  Cfray  (Mess.)  276,  71  Am. 
KlUott,  125  Ala.  646,  27  So.  7,  82  A.  Dec.  713;  Gillis  t.  Martin,  17  N.  C. 
S.  R,  268,  47  L.B.A.  742.  470,  25  Am.  Dec.  729;  ChUda  r.  GhUda, 

4.  Collins  T.  Biggs,  14  Wall.  491,  10  Ohio  St  339,  75  Am.  Dea  612; 
20  n.  S.  (L.  ed.)  723;  McOoogh  t.  Hnbbard  t.  Ascntney  Mill  Dam  Co., 
Sweetaer,  97  Ala.  361,  12  So.  162,  IS  20  Vt.  402,  50  Am.  Dec.  41.  Compare 
L.B.A.  470:  Franklin  v.  (Jorham,  2  Anniston  First  Nat.  Bank  v.  Elliott, 
Day  (Coon.)  2  Am.  Dee.  86  and  note;  125  Ala.  646,  27  So.  71,  82  A.  S.  B. 
Bradley  t.  Snyder,  14  Dl.  263,  58  Am.  368,  47  LJi.A.  742,  bolding  thai;  a* 
Dec  364.  i^^ainst  a  judgment  creditor  tfSermg 

6.  CoUina  KigSt  14  W^.  491,  SO  to  redeem  from  a  mortgagee  Who  haa 
V.  S.  (L.  ed.)  723;  McGoogb  t.  pojcfaased  at  his  own  forMlosore  sale, 
Bweetwr,  97  Ab.  3ffL,  12  So.  163,  19  the  unpaid  balance  of  the  mortgage 
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from  penontd  liidDility  npoa'  the'd^t.*  The  put|^  offeriag  to  fedoem 
pTocee^iR  upon  the  bypo^esis  that,  as  to  him,  the  mortgago  has  never 
beeu  foreclosed  and  still  hi  existence.  Therefore  he  can  only  Uft 
it  by  paying  it.  The  money  will  be  sabject  to  distribution  between 
the  mortgagee  and  the  purchase,  in  equitoldA  proportions,  so  as  to 
reimburse  the  latter  hia  purchase  money  and  pay  the  former  the 
balance  of  his  debfl.'  Equity  will  not  assist  one  person  to  profit  by 
the  mistake  of  another.  Hence,  where  a  pArty  by  mistake  bid  for 
land  at  a  fdre^losul-e  sal^  ft  less  som  than  vas  due  thereon,  and 
he,  on  discovering  the  mistake,  inonased  his  Ud  to  the  fail*  amount 
due,  which  amount  he  paid,  it  was  held  that  a  court  <rf  equity  would 
not  compel  such  purchaser  to  aiccept  a  redemption  baaed  on  the  orig- 
inal sum,  which  he  had'  thus  mistakenly  bid,  but  weuld  grant  rriief 
only  on  the  condition  thai  the'  complainant  pay  the  whole  sum  whioh 
was  legally  chargMble  on  -his  land."  A.  cotenont  halving  the  right 
to  redeem  from  a  sale  of  the  land  of  the  cotenancy  under  mortgage 
foreclosure  has  a  right  to  redeem  the  lua.d  in  its  entirety,  not.  merely 
his  undivided  interest  in  it*  The  tender  must  be  nnoondiiional, 
however,  and  if  a  cotenant  having  a  right  to  redeem  from  a  mort- 
gage foreclosure  sale  of  the  property  of  the  cotenancy  makes  a  valid 
and  sufficient  tender  and  offer,  except  that  ho  annexes  liie  condition 
that  he  will  redeem  on  the  terms  offered  if  the' purchaser  under  the 
foreclosure  will  rtot'  the  land  at  a  specified  rental,  the  .oonditi^tHi 
annexed  vitiates  'Oie  tend^  and  releases  the  foredosure  pusdiwer 
from  any  duty  to  accept  it.>*>  If,  after  the  examltion  of- a  mortgage 
or  the  creation  df  a  debt;  tiie  statute  fixing  itEB  amowdl  Moeaary  to 
be  paid  to  redeem  from  an  execution  sale  is  amended,  the  amwidment 
opfflfttes  upon  itny  >8ale  eabeeqoeatly  made  under  e^ceoution  for  the 
enforcement  of  the  mortgage  or  debt.  The  obligation  of  the  eontract 
of  the  mMtgttgee  or  other  oiediteir  is  not  thcvebf  impaiz«d^  and  the 
purchaser  at  iie  si^e  ofimnofe  oompUdn .  if  thcr  amount  required  for 
redemption  is  not  changed  after  his  pnrebase.^*  Though  the  amouiit 
paid  for  redraaption  is  all  that  can  be  lawfully  dxacted,  the  validity 
of  the  redemption  can  be  objected  1c  where  its  effect  ia  to  subrogate 

debt  does  not,  witbio  the  meaning  of  9.  Harden  t.  CMlins,  138  Ala.  399, 

a  tedemption   statnte,  eonstitpte  a  35  Sa  357,  100  A.  S.  R.  42;  Sndtk  t. 

*Tawfat  charge"  which  such  creditor  Kelley,  27  Me.  237,  4S'Am.  D«c  695; 

IB  required  to  sattafy  as  a  conditiou  Wood  t.  Qoodwia,  49  Ma'200,  77  Am. 

precedent  to  his  right  to  redeem.,  Dec.  259;  Merritt  ▼.  Hesmer,!!  Gray 

Notea:  21  A.'S.  R.  248  ;  9  LJl^.  (Masff.)  279,  71  Am.  Dee.  718;  Hub- 

976.  bard  v.  Aseatney  Ifffl  Dam  Co^  20  Vt 

6.  Chads  T.  GhUds,  10  0^10  St.  3S9,  402,  60  Am.  Deo.  41. 


20  tr.  S.  (U  ed.).7a5..  "36  So.  357, 100  A.  8.  R.  42. 

8.  Weyant  t.  Sfilrphy,  78  Cal.  278,   '  11.  Hooker  v.  Barr,  137  Cal.  B63, 


75  Am.  Dec.  512. 
7.  CoIUds  v.  1 


Note:  21  A.  S.'R.  248. 
10.  Harden  V.  Ot^ins,  1S8  Ala.  399, 


20  Pac.  568,  12  A.  S.  R.  50. 


no  Pa*.  778,99  A.'S  K  17. 
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the  ledemptitmer  to  the  rightB  <tf  the  puichaaar  tX  the  fofedosure 
sale,  and  tiiereby  .to  transmit  an  absolute  title  to  the  piemisee  unle» 
further  Tedenq)tion  is  made  within  the  time  spediied  by  law.^* 

463.  AsuKUt  to  Be  Tendered  or  Paid  by  JiuUor  Incumbrancer.— 
Afl  the  ri^ts  of  the  junior  mortgagee  are  not  prejudiced  in  any  wa/ 
by  ihe  proceedings  taken  under  Uie  prior  suit  to  which  he  is  not 
a  party,  he  may  redeem  tiie  smior  mortgage  on  paymrat  ot  the  firrt 
mortgage  debt  wi&  int«^,  and  is  not  obliged  to  pay  the  costs  of 
the  suit^'  But  he  most  pay  the  whole  amount  of  the  debt  secured 
by  tiie  first  mor^ige,  and  not  merely  the  amount  bid  at  the  sale,^* 
and  should  be  compelled  to  pay  the  same  rate  of  interest  to  the  date 
of  redemption  as  that  drawn  by  senior  liens.^*  The  juniw  mortgagee 
is  entitled  to  have  an  account  taken  of  the  rents  and  proBts  received 
and  taxes  paid  by  the  purchaser  at  the  foreclosure  sale,  and  may 
redeem  from  the  mortgage  debt  by  paying  the  balance  found  to  be 
equitably  due." 

464.  Manner  and  Saffldency  of  Tender  or  Payment;  Anthority  of 
Officer  ReceiTing. — ^The  tender,  by  a  lawful  redemptioner,  of  a  bank 
check,  issued  by  a  solvent  and  rentable  bank  for  the  sum  necessary  to, 
be  paid  to  effect  a  redemption,  to  a  prior  redemptioner  or  his  agent 
for  the  purpose  of  receiving  redemption  money,  effects  a  redemption, 
unless  refused  because  it  is  a  check  instead  of  legal  tender,  and  the 
subsequent  lienholder  given  an  (^portunity  to  procure  and  tender 
ihe  necessary  currency  to  comply  with  the  l^al  requirements  of  the 
holder  of  the  certifieate.^'  ■  The  sheriff  or  other  officer  who  conducts 
the  sale  on  foredoeure  is  the  agent  of  the  purchaser  or  holder  of  the 
certificate  to  receive  red«nption  mon^.**  But  the  officer  is  not  such 
an  agent  as  can  bind  his  principal  to  accept  a  die^  instead  of  money, 
from  one  qualified  to  redeem,  to  retain  the  money  received  from 
one  not  a  lawful  redenqyfcioner,  if  the  piincqwl  makes  seasonable  objec- 
tion to  the  form  of  pa3nnent,  or  refuses  fortiiwith  to  recognize  the 
party  making  the  tender  as  entitled  to  redeem  as  a  redemptions, 
when  he  is  not  mdde  so  by  statute.'*   However,  if  a  shwiff  reoeivea 

IS.  Brady  Gilman,  96  Minn.  234,  453, 138  A.  S.  R.  717,  29  L.R.A.(N.6.> 
104  N.  W.  897,  US  A.  S.  R.  622,  1  508. 


IS.  GwkeU  T.  Viqnemey,  122  Xnd.  70  Pae.  778,  99  A.  S.  R.  171;  North 

244,  23  N.  £.  791, 17  A.  8.  R.  364.  Dakota  Horse,  ete.,  Co.  t.  Serumgard, 

Note:  4  Ann.  Cm.  849.  17  N.  D.  466,  117  N.  W.  453,  138  A. 

14.  Notes:  9  L.RJI.  878  ;  4  Ann.  8.  B.  717,  29  LJt.A.(N.S.)  508; 
Gas.  849.  And  see  supra,  par.  462.  Heitsch    t.    Minneapolis  Threahinir 

15.  QaakeU  v.  Tiqaesnfly,  122  Ind.  Haeh.  Co,  29  N.  D.  94,  150  N.  W. 
244,  23  N.  E.  791, 17  A.  S.  B.  364.  467,  UR.Aa915D  349. 

16.  Notee:  89  Am.  Dee.  617;  4  Ann.  19.  North  Dakota  Horse,  ete.,  Co.  t. 
Gas.  849.  And  see  infra,  par.  466.  Semmgard,  17  N.  D.  466,  117  N.  W. 

17.  North  Dakota  Horae,  etc.,  Co.  463, 138  A.  8.  B.  717, 29  LJLA.(N.S.) 
T.  Sammgard,  17  N.  D.  466, 117  N.  W.  508. 


L.EJL.(N.S.)  835. 


18.  Hookier  v.  Burr,  137  Cal.  663, 
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as  re<iemptioB  {ftm  the  sale  tbe  cbdelt  of  a  thjhxi  pormn.  acting  as 
SL^ni  of  the  red«nptioner,  and  the  chedc  is  paid  when  pivscated, 
though  this  is  long  after  the  time  for  red^ption  has  passed,  the 
eonditional  paymeDt  eflFected  by  the  check  beoomas  absolute,  and 
relates  to  the  date  of  its  delivery.  EspeciaUy  is  this  true  when  the 
^emptioner  offered  to  pay  in  money,  but  aibsiitatod  die  chook  at 
the  request  of  the  sheriff.** 

465.  Effect  ef  Tender.— After  the  foreclosure  of  a  moitgage  and 
while  the  right  to  redeem  therefrcMn  exists,  a  tender  of  the  amount 
required  to  redeem  stops  the  running  of  interest  on  the  redemption 
n>oney.^  But  »noe  the  dootrtne  that  a  tender  of  the  amount  due  on 
a  mortgage  releases  the  lien  rests  on  the  principle  that  the  mortgage 
is  incidental  and  aocessorial  to  the  debt,'  it  would  seem  to  foiU^ 
that  a  tender  after  foreclosure  has  not  the  effect  of  divestuig  the  title 
of  tiio  purchaser,  and  such  is  the  holding  of  the  few  cases  which 
have  passed  on  tiie  question,  in  the  absence  of  a  peculiar  statutory 
proviuon.  A  tender,  under  this  view,  gives  merely  a  right  to  resort 
to  equity  to  compel  the  acceptance  of  the  redemption  money.'  It 
is,  however,  sometime  provided  by  statute  that  a  lawful  tender  of 
the  redemption  money  after  a  mortgage  forecl(»ure  shall  be  equiva- 
lent to  payment*  Where  such  a  statute  is  in  force,  if  the  purchaser 
at  a  foreclosure  sale  refuses  to  accept  a  lawful  tender  of  the  redemp- 
tion money,  be  does  so  at  his  own  risk,  and  his  refusal  will  not  pre- 
vent the  legal  effect  of  the  tender  to  defeat  the  sale  and  to  extin- 
guish the  purchaser's  interest  in  the  mortgage  Uen.  In  such  a  case, 
the  tender  ipso  facto  discharge  the  mortgage  lien  and  is  equivalent 
to  payment  of  the  mortgage  del^  so  far  aa  the  mortgage  lien  is  con- 
cerned; and  the  debtor  is  not  required  to  keep  the  tender  good,  but 
the  purchaser  is  remitted  to  his  action  at  law  for  the  recovery  of  the^ 
money  which  still  remains  due  on  the  mortgage  d^t  provided  the 
debtor  refuses  to  pay  it*  So,  it  has  been  held  that  if  a  cotraiant 
having  the  right  to  redeem  from  a  sale  of  the  land  of  the  cotenancy 
under  mortgage  foreclosure  tenders  the  purchaser  the  full  amount 
bid  and  paid  by  him,  and  interest  thereon,  and  offm  to  pay  hipii  in 
addition  all  lawful  charges,  oonsiatiQg  in  the  value  of  his  permanent 
improvemeats,  to  be  aseertaioed  by  a  disinterested  person,  and  auch 
tender  and  offer  is  dedined  by  the  purchaser,  such  declination  is  suffi- 
cient to  revest  the  title  in  the  cotonant  witii  no  liability  in  respect 
to  tiie  pennanent  impfovements.' 

90.  Hooker  r.  Butt,  137  Cal.  663,  70  w.  Clark,  23  Idaho  I,  129  Pao.  921, 

Pac.  778,  99  A.  S.  R.  17.  Ann.  Caa.  1914G  665  and  note. 

1.  Note:  Ann.  Caa.  1914C  «77.  5.  Ke»^  t.  Clark,  28  UAo  1,  129 

2.  Note:  8  Ann.  Cas.  364.  Pae.  921,  Ann.  Cas.  1914C  6<t5  and 

S.  Note:  Ann.  Caa.  1914C  677.  note. 

4.  Hardin  v.  Collina,  138  Ala.  399,      6.  Harden  v.  Collins,  138  Ala.  309, 

36  So  357,  100  A.  8.  R.  42;  Kelley  3."^  Ho  357, 100  A.  S.  B.  4». 
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466.  Acorantfais  between  Redemptfoner  and  Puehaaer^If  b  pup- 
cliaser  at  a  judicifd  sate  buys  in  good  faith,  believing  that  he  is  geU 
ting  a  perfect  title,  he  is  entitled,  upon  a  red^ptioo  of  the  property, 
to  a  credit  for  impioTements  made  thereon ;  but  one  who  buys  prop- 
erty sold  under  foreclosure  proceedings  with  notice  of  the  facts  inval- 
idating his  title  is  not  a  purchaser  in  good  faith,  and  is  not  entitled 
to  such  credit'  The  purchaser  may  also  be  credited  with  taxes  paid.* 
Furthermwe,  the  purchaser  is  bound  to  keep  the  property  without 
unreasonable  detariorati<Hi,  and  is  credited  with  necessary  r^mirs, 
though  he  has  no  right  to  enhance  the  value  of  the  estate  and  thus 
render  it  more  difficult  for  the  mortgagor  to  redeem.  On  the  other 
hand,  the  purchaser  is  chargeable  with  the  fair  annual  value  of  his 
possession,'  and  must  account  to  the  holder  of  the  equity  of  redemp- 
tion for  the  rents  and  profits  received  by  him  while  in  possession 
of  the  premises.*'  He  is  not,  however,  chargeable  with  profits  or 
increased  rents  arising  from  the  use  of  permanent  improvements 
made  by  him  and  he  is  sometimes  allowed  a  c<Hnmis8ion  on  the  rents.** 
The  sheriff  or  other  parson  who  conducts  the  sale  on  the  foreclosure 
of  a  mortgage  is  the  agent  of  the  purchaser  or  holder  of  the  certifi- 
cate or  of  a  subsequent  li^or  who  has  redeemed  or  obtained  an  assign- 
ment of  such  certificate  from  him,  to  receive  the  redemption  money 
only,  but  as  sudi  agent  has  no  authority  to  waive  the  payment  of 
any  part  thereof ;  and,  where  a  prior  redemptioner  or  purchaser  has 
paid  taxes  since  the  foreclosure  of  the  mortgage,  such  redemptioner, 
in  case  of  an  attempted  redemption  from  him,  is  entited  to  the  pay- 
ment, not  merely  of  the  principal  debt,  but  of  the  taxes  also;  and 
the  issuance  of  a  certificate  by  the  sheriff  without  such  payment  and 
without  the  .knowledge  of  and  ratification  by  the  Baid  prior  redemp- 
tioner will  not  be  binding  upon  him.** 


467.  Ib  General. — ^Unless  eome  statute  of  limitetioos  provider 
otherwise,  there  is  no  hard  and  fast  rule  which  ean  be  laM  down 
as  to  whkt  is  this  time  within  which  a  mortgagor,  or  one  clatming 
under  him,  must  file  a  bill  to  avoid  the  sale  and  to  redeem.  Each. 

7.  See  enpra,  par.  107  et  seq.,  as  to  B.  Note:  9  h.R^.  876,  678. 
aeeoQDting  by  mortgagee  in  possession.  10.  Bradley  v.  Snyder,  14  HI.  263^ 

8.  Heitsch  v.  KizmeapoliB  Threshing  69  Am.  Dec.  664;  Cfailds  t.  Childs,  10< 
Mach.  Co.,  29  N.  D.  »4i  150  N.  W.  Ohio  St  339,  75  Am.  Dec  512. 

457*   LJt.A.1915D    349 ^    Childs    v.     Note:  92  LJt-A.  67& 
Childs,  10  Ohio  St.  339,  75  Am.  Dee.     11.  Note:  9  LJt.A.  678. 
512.  18.  HeitBch  t.  MinneapollB  Thrash- 


Time 


Note:  9  L.B.A.  678. 
See  sopra,  par.  186. 
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case  must  be  determined  on  its  particulBr  facta.'*  The  time  within 
which  the  Tight  to  redenn  after  a  foredoBOie  sale  murt  be  exeicised 
18^  however,  usaally  fixed  by  statute  in  the  various  states,**  and  1^ 
party  seeking  to  redeem  under  a  decree  uid  sale  can  do  so  by  mak- 
ing the  offer  within  the  time  prescribed  by  the  statute,  and  cannot 
do  80  afterwards,'*  exoqit  in  unusual  eases.'*  -Thus,  where  a  decree 
was  made  f(»eclodng  a  mortgage  and  erprcssly  eutting  off  all  right 
of  redemption,  an  action  to  rereise  so  mucb  of  the  decree  as  fore- 
closes the  statutory  right  to  redeem  cannot  be  maintained  after  the 
time  to  redeem  has  passed,  if  the  complainant  has  made  no  .  offer  to 
redenn.'^  In  computing  the  time  within  whioh  redemption  must 
be  made,  the  first  ^y  of  the  period  prescribed  by  statute  should  be 
excluded  and  the  last  included.  The  time  allowed  by  local  law  for 
redemption  from  mortgage  foreclosure  will  be  applied  by  analogy 
upon  directing  a  oonveyance  of  land  located  in  tmother  ^te,  which 
is  held  as  collateral  security  for  the  payment  of  money  under  a 
contract.** 

468.  Extensien  of  Time  1»y  Agreement  or  Conduct  of  Parties.— 

The  au{h(^^  of  an  agent  to  foreclose  a  mortgi^  does  not  authorise 
him  to  extend  the  period  allowed  for  redemption  fn»n  a  sale  there- 
under.** But  where  a  mortgagee  enters  into  a  valid  agreement  with 
the  mortgagor  prior  to  the  expiration  of  the  statutory  period  of  redemp- 
tion, whidi  in  effect  extends  the  right  of  payment  of  tiie  mortgage 
debt  beyond  the  redemption  period,  he  waives  and  abandons  rights 
acquired  as  a  purchaser  of  the  mortgaged  property  on  foreclosure  of 
the  mortgage,  and  in  legal  effect  continues  the  relatiim  of  mortgagor 
and  mortgagee  between  himself  and  his  debtor.*^  It  has  frequentiy 
been  held  that  the  prescribed  period  fw  the  redemption  from  a  sale 
under  foreclosure  may  be  extended  by  a  verbal  agreement  between 
the  parties.*   Thus,  a  parol  agreement  that  the  second  mortgagee  ia 

13.  Hoorton  t.  Ntttiooal  Mat.  18.  Diekaon  v.  Loehr,  126  Wu.  641, 
Building,  etc.,  Asa-n,  80  Misa.  31,  31  106  N.  W.  793,  4  L.R.A.(N.S.)  986. 
So.  540,  92  A.  S.  R.  565.  19.  Karcher  v.  Gana,  13  S.  D.  383, 

14.  Brine  v.  Hartford  Fire  Ina.  Co.,  83  N.  W.  431,  79  A,  S.  E.  893. 

96  U.  S.  627,  34  U.  8.  (L.  ed.)  868  ;  80.  Oertel  t.  Pierce,  116  Minn.  266, 

Paricer  t.  Daerea,  130  V.  S.  43,  9  S.  133  N.  W.  797.  Aim.  Cas.  19iaA  854 

Ct.  433,  32  U.  S.  (L.  ed.)  848.    See  and  note:  McNeil  v.  CaU,  19  N..H. 

generally,  JimiciAL  Sales,  toI.  16,  p.  403,  51  Am.  Dec.  188. 

141  et  seq.   And  see  infra,  par.  508.  1.  Ogden  t.  Stevens,  241  HI.  556, 

15.  Boriey  v.  FHnt,  105  V.  S.  247,  89  K.  E.  741, 132  A.  8.  B.  237 ;  Turpie 
26  n.  S.  (L.  ed.)  986;  Wbitnev  v.  t.  Lowe,  158  Ind.  314,  62  N.  E.  484, 
Biggins,  10  Cal.  547,  70  Am.  Dee.  92  A.  S.  B.  310;  OriflBn  t.  Coffey,  9 
748;  Cimningham  t.  Havkins,  24  Cal.  B.  Mod.  (Ky.)  462,  60  Am.  Dee.  519; 
403,  86  Am.  Dee.  73.  Dvw  v.  Bradley,  UO  Ke.  249,  85  AU. 

U.  See  infra,  par.  468.  896,  44  L.R.A.(N.8.)  1041;  Tomer 

17.  Barley  t.  flint,  105  U.  S.  247,  v.  Jolmson,  95  Ha  481,  7  S.  W.  670, 

26  U.  S.  (L.  ed.)  986;  Teacher  v,  6  A.  S.  R.  62  and  note. 

Biatt,  23  la.  527,  92  Am.  Dee.  440.        Note:  Ann.  Gas.  1«13A^ 
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to  buy  at  tbe  Kile  uotder  tho  first  mortgitge,  and  allow  th«  mortgag<^ 
a  reasonable  time  to  redeem  by  paying  the  unount  bid,  the  second 
mortgage  debt,  fuid  other  adjuated  accounts,  is  not  within  the  statute 
of  frauds,  nor  is  &e  mortgage^'  guilty  of  laches  if  he  b^iins  his 
aiction  to  redeem  within  three  years  and  a  'quarter  after  the  sale.' 
But  the  right  to  redeem  from  a  sale  on  foreclosure  of  a  mortgage 
after,  the  redemption  period  has  expired,  under  a  claim  of  relying 
on  a  promise  by  the  mortgage  to  accept  payment  at  the  redemption- 
er's  convenience  or  within  a  "reasonable"  time,  will  not  be  upheld 
unless  it,  appears  by  clear  and  convincing  evidence  that  the  promise 
was  made  and  in  good-  faith  relied  on  •  Courts  of  equity  wUl  go 
further  than  enforcing  vierbal  contacts  for  the  extension  of  the 
period  of  redemptioa,  and  will  grant  relief  where  the  purchaser  has 
by  a  course  of  conduct  induced  the  owner  to  refrain  . from  redeeming 
within  the  statutory  time  by  fraudulent  representations  or  promises 
to  the  purchaser  which  do  not-  constitute  a  contract.  Thus,  where 
the  owner  of  tiie  equity  was  permitted  by  the  purchaser  to  «!q>ead 
mon^  for  taxes,  improvements,  and  in  defending  litigation  concern- 
ing the  property  on  the  strength  of  his  promise  to  e3;:tend  the  time 
for  redemption,  the  court  will  enforce  the  extension.^  Furthermore, 
it  has  been  held  that  if  the. purchaser  at  a  mortgf^e  f(»^osure  sale 
employs  the  mortgagor's  attorney  to  make  the  bid  for  him,  and 
through  the  attorney  misrepresents  to  the  mortgagor  that  he  has  one 
year  in  which  to  redeem,  and  he,  relying  thereon,  neglects  to  redeem 
within  the  statutory  period  of  six  montiis,  but  tenders  full  redemp- 
tion within  one  year,  a  refusal  to  acc^t  the  tradear  operates  as  a 
fraud  upon  him,  and  entitles  him  to  equitable  relief,  no  matter 
whether  the  misrepresentations  were  fraudulently  or  honestly  made. 
In  such  a  case  the  purchaser  is  estopped  to  insist  upon  the  statutory 
period  for  redemption,  although  the  assurances  were  not  in  writing, 
and  were  made  without  consideration.* 

469.  AppUcatiOfi  and  ConstltatieBaiity  of  Statutes  Creatitig  or 
Extending  Period  of  Redemption. — A  statute  which  authorizes  tlie 
redemption  of  property  sold  upon  foreclosure  of  a  mortgage  where 
no  right  of  redemption  previously  existed,  or  which  extends  the  period 
of  redemption  beyond  the  time  formerly  allo^ed^  cannot  eonstilu- 
tionally  apply  to  a  sale  under  a  mortgage  executed  beforef  its  passage.* 

2.  Turner  v.  Johnson,  95  Mo.  431,  11  U.  S.  (L.  ed.)  143;  BamiU  v. 
7  S.  W.  570,  6  A.  8.  B.  62.  Bevedy.  163  U.  S.  118, 16  S.  Ct.  1042, 

3.  Note:  Add.  Cas.  lOlSA  S58.  41  U.  8.  (L.  ed.)  93;  Allen  v.  Allen, 

4.  Ogdtn  V.  Stevens,  241  III.  556,  89  95  CaL  184,  30  Pae.  213,  16  L.R.A. 
N.  E.  741,  132  A.  S.  R.  237.  And  see  646;  Benson  v.  Bunting,  127  Cal.  532, 
JvDioiAii  Saus,  vol.  16,  p.  141  et  seq.  59  Pac.  991,  78  A.  S.  R.  81;  State  v. 

5.  Bioison  V.  Banting,  127  Cd.  532,  Gilliam,  18  Mont.  94,  44  Pac.  394,  45 
59  Pae.  991,  78  A.  a.  R.  81.  Pac.  661.  31  L.R.A.  721,  33  L.R.A. 

6.  BFoason      Kinsie,  1  Hovr.  311,  556;  State  t.  Seais,  29  Ok.  580,  43 
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Thua,  it  has  been  held  that  «  statute  eedking  to  substitute  on  the 
foreclooure  of  piMXiBtiug  mortgogea  a  right  to  sell  the  promises  sub- 
ject to  an  estate  or  right  of  possessioD  in  the.  debtor  or  his  alienees 
for  a  certain  period,  in  place  of  the  ri^t  to  sell  them  free  from 
redemption,  is  an  impairment  of  the  obligation  of  the  contract.' 
And  tiie  same  has  been  held  true  of  a  law,  passed  subsequently  to 
the  execution  of  a  mortgage,  which  declares  that  the  equitable  estate 
'of  the  mortgagor  ahall  not  be  extinguished  for  twelve  months  after  a 
sale  under  a  decree  in  chancOTy,  and  which  prevents  any  sale  unless 
two  thirds  of  the  amount  at  which  the  property  has  been  valued 
by  appraisers  shall  be  bid  tbei^or  *  A  statute  abrogating  a  right 
which  a  mortgagee  has  at  the  time  the  mortgage  is  taken  of  a  fixed 
and  definite  period  for  the  foreclosure  of  the  mortgagor's  equity  by 
providing  that  in  ease  of  an  attachment  of  the  mortgagor's  interest 
by  a  creditor  who  files  a  bdll  in  equity  the  right  of  redemption  shall 
not  fflqure  pending  those  {noceedings  by  any  attempted  foreclosure 
of  the  mortgage  has  also  been  dedared  nnconstitntional,  as  impairing 
the  obligation  of  a  omtraet.'  But  it  has  been  decided  that  no  con- 
tract right  of  an  indq>^deiii  purchaser  at  a  foreclosure  sale^  who 
has  no  Other  conneotion  with  the  mortgage  contract  flum  that  arising 
from  his  purchase  for  a  sum  sufficient  to  pay  the  mortgage  debt,  is 
impaired  by  changes  in  the  law  subsequ^t  to  the  execution  of  the 
mortgage,  but  prior  to  Ihe  sale,  with  reference  to  the  time  of  redemp- 
tion and  the  rate  of  interest  payable  in  order  to  redeem.^'  Further- 
more, it  has  been  held  that  legislation  providing  that  the  mortgagor 
shall  upon  payment  of  interest  retain  possession  of  the  mortgaged 
premises  for  one  year  after  forecloeuce  does  not  impair  the  mortgage 
contract;  that  the  possession  during  the  time  allowed  for  redemption 
is  not  a  right  secured  by  the  contract,  but  one  that  merely  relates 
to  the  remedy,  and  which  is,  thei'efore,  within  the  control  of  the 
legislature.'^ 

Loss  of  Hight  to  Hedeem;  Effect  of  Redemption;  Subrogation 

470.  Laches.— In  the  absence  of  a  statute  fixing  a  redemption 
period,  an  equitable  right  to  redeem  from  a  foreclosure  sale  may 
he  Iwt  by  laches  unless  asserted  within  a  reasonable  time,  and  before 
the  situation  of  the  parties  has  changed,  and  the  rights  of  others 

Pae.  482,  46  Pae.  785,  64  A.  S.  R.  17  Atl.  406,  10  A.  S.  B.  266,  4  L.R.A. 

808  and  note.  348. 

Note:  2  Asm.  Cas.  901.  10.  Hooker  v.  Barr,  1§4  TJ.  6.  415, 

7.  Bamitz  v.  BeverlyyieS  U.  S.  118,  24  8.  Ct.  706,  48  U.  S.  (L.  ed.)  1046. 
16  S.  Ct.  1042,  41  U.  a        ed.)  93.  11.  Bertbold  t.  Halmftn,  12  Minn. 

8.  BroDSon  v.  Kinzie,  1  How.  311,  33o,  92  Am.  Dec.  234;  Berthold  \. 
21V.  S.  (U  ed.)  143.  •  Fox,  13  Minn.  501,  97  Am.  Dee.  343. 
.    9-  Pbinn^  t.  PUvn^y,  81  He.  450. 
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have  intervened,  or  improvements  have  been  made."   Thus  it  has 

been  held  that  an  equity  of  redemption  from  a  mortgage  f<ffecIo8ure 
cannot  be  enforced  when  all  parties  have  supposed  that  the  foreclosure 
was  good,  and  the  holder  of  the  equity  of  redemption  has  abandoned 
the  premises  and  all  claim  to  them,  never  paying  any  taxes  or  offer- 
log  to  redeem,  uatal  after  a  series  of  years,  when  the  property  had 
passed  through  many  hands  and  had  become  valuable."  So,  a  suit 
to  avoid  a  foreclosure  decree  and  the  sheriff's  deed  based  thereon  and 
to  be  allowed  to  redeem  ^m  the  trust  deed,  brought  twenty-nine 
yean  after  the  breach  of  ccmdition  and  eleven  veers  after  ^e  sheriff'n 
deed  was  given  and  recorded,  during  which  the  land  was  held  under 
the  deed  and  had  increased  in  value  one  hundred  fold,  haa  been 
declared  to  be  barred  by  laches.**  But  in  determining  whether  there 
has  been  laches  in  exercising  a  right  of  redemption  from  a  mortgage 
Joreclosure,  a  court  of  equity  is  not  necessarily  controlled  by  the  period 
of  limitations  as  fixed  in  actions  at  law.  A  delay  for  a  much  less 
time  than  that  prescribed  by  the  statute  of  limitations  may,  accord- 
ing to  the  circumatances  of  tiie  case,  be  held  to  be  laches,  and  a  bar 
to  the  right  of  redemption.^*  The  period  for  redemption,  however, 
is  usually  fixed  by  statute,  and  a  redemptioner  will  ordinarily  be 
barred  unless  he  proceeds  within  that  time.'*  On  the  other  hand, 
where  there  is  a  statute  fixing  ihe  time  within  which  a  bill  to  redeem 
may  be  filed,  no  delay  in  filhig  it  can  bar  or  estop  the  redemptioner 
if  the  suit  is  brought  within  the  time  designated  by  the  statute.^' 
'So,  where  land  has  been  sold  under  foreclosure  of  a  mortgage  thereon, 
a  judgment  creditor  of  the  mortgagor  may  redeem  from  the  sale  at 
any  time  within  the  statutory  period  allowed  him,  and  he  does  not 
lose  this  right  by  securing  a  deed  to  the  premises  from  the  mortgagor, 
after  the  latter's  period  of  redemption  has  expired.^'  Furthermore, 
the  fact  that  a  mortgage  given  after  the  act  of  sale  occurred  on  a 
prior  mortgage,  and  before  the  expiration  of  the  period  allowed  for 
redemption,  is  not  recorded  until  after  the  expiration  of  one  year 
from  the  sale,  but  is  recorded  within  the  additional  time  allowed 
where  there  has  been  a  redemption,  does  not  deprive  ^e  holder  of 
the  last  mortgage  given  of  the  right  to  redeem  <m  oomplyiog  with 

12.  Barter  v.  Twohig,  158  U.  S.  £3  N.  E.  504,  70  A.  EL  B.  8&. 

448,  15  S.  Gt  883,  39  U.  S.  (L.  ed.)  14.  Barter  v.  Trohv.  15S  U.  &. 

1049;  SimmonB  v.  Barhngtou,  etc,  R.  448,  15  8.  Ct  883,  39  V:  S.  (L  ed.) 

Co.,  159  U.  S.  278,  16  S.  Ct.  1,  40  U.  1049. 

S.  (L.  ed.)  150;  Walker  v.  Wahier,  Ift.  Walker      Wan«r,  179  m.  18, 

179  m.  16,  53  N.  £.  594,  70  A.  S.  R.  63  N.  E.  594,  70  A.  S.  R,  86. 

85;  Hackenna  v.  Fidelity  Trust  Co.,  16.  See  supra,  par.  407  et  seq.  ' 

184  N.  T.  411,  77  N.  E.  721, 112  A.  8.  17.  Booston  v.  National  Mat.  BIdg., 

B.  620,  6  Ann.  Caa.  471,  3  LII.A.  ete..  Aaa'n)  80  Miss.  81,  31  So.  540,  92 

<N.8.)  1068.  A  S.  B.  566. 

Note:  4  Ann  Gaa.  849.  18.  People  ▼.  Bowman,  181  111.  431. 

13.  Walker  v.  Warner,  179  HI.  16,  55  N.  B.  148,  78  A;  6.  R.  266. 
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the  statutoxy  requirements.'*  A  creditor  whofie  jadgment  has  become 
dormant  so  that  aa  execution  caonot  be  sued'  out  cimnot  redeem 
thereon.**  In  some  jurisdictiona  a  junior  mortgagee  has  no  right 
to  redeem  the  propwty  from  a  sale  under  a  prior  mortgage,  when 
the  debt  secured  \xy  his  nMrtgage  is  barred  by  the  statute  ol  limita- 
tions.' 

471.  Wairer  and  Estoppel.-— Where  after  commencing  proceedings 
to  foreclose  a  senior  mortgage,  to  which  the  Junior  mortgagee  is 
made  a  party,  ihe  senior  mortgagee  purchases  the  junior  mortgage 
and  thereaft^  proceeds  with  the  foreclosure  and  sale  of  the  property, 
he  cannot,  as  against  the  purcha:?er  at  the  sale,  redeem  from  the  sale 
or  forecloee  the  junior  mortgage.*  And  if  the  bolder  of  a  junior 
incumbrajice  on  land,  not  being  made  a  party  to  a  suit  to  foreclose 
a  senior  mortgage,  becomes  the  purchaser  of  the  premises  at  the 
foredoeure  aale,  he  thereby  waives  his  right  to  redeem.  He  could 
not  redeem  fnun.  himself,  and  he  could  not  foreclose  his  mortgage 
against  himself,  for  no  one  may  be  plaintiff  and  defendant  in  the 
same  cause.  But,  of  course,  whenever  an  advanti^  could  accrue  to 
the  mortgagee  by  preserving  his  lien  for  the  purpose  of  using  it  as 
a  screen  to  protect  him  from  an  intermediate  title,  such  as  a  junior 
mortgage  or  other  subsequent  lien,  the  purchaser  ia  entitled  to  keep^ 
his  lien  alive  for  that  purpose.*  A  subsequent  mortgagee  will  be 
estopped  to  redeem  the  premises  as  against  a  prior  mortgagee's  assignee, 
whom  the  mbsequent  mort^igee  induced  to  purchase  on  the  assur- 
ance that  he  would  never  redeem  the  mortgaged  premises.* 

472.  Effect  oi  Redemption;  Sttbrogation. — The  redemption  of  the 
property  txAd  undcfr  a  foreclosure  sale  defeats  the  inchoate  right  of 
the  purchaser  and  restores  the  property  to  the  same  condition  as  if 
BO  sale  had  been  attempted.*  And  by  statute  in  some  jurisdictions 
a  junior  mortgagee  obtains  an  indefeasible  legal  title  when  he  redeems 
land  sold  under  the  senior  mortgage.*  Under  a  statute  providing 
that  real  property  sold  under  a  mortgage  may  be  redeemed  by  the 
mortgagor  by  payment  of  the  amount  for  which  the  property  was 
sold,  together  with  interest  thereon  and  (wiet  of  sale,  it  has  been  held 
that  the  lien  for  the  unpaid  balance  of  the  mortgage  debt  ia  not 
restored  upon  a  redemption  by  the  mortgagor  by  repaying  the  amoimt 

19.  North  Dakota  Horae,  etc,  Co.  v.     2.  Note:  36  L.R.A.(N.S.)  434. 
Serumgard,  17  N.  D.  466,  117  N.  W.     8.  Horr  v.  Herrington,  22  Okla.  690, 
453, 138A.  S.  R.717,29L.R.A.(N.S.)  98  Pac.  443,  132  A.  8.  B.  648,  20 
508.  L.B-i.(N.8.)  47. 

20.  DeWitt  County  Nat  Bank  t.     4.  Pay    v.    Valentine,    12  Pick. 
Mickelberry,  244  111.  77,  91  N.  E.  86,  (Mass.)  40, 22  Am.  Dee.  397. 

135  A.  S.  R.  304.  5.  Kaston  v.  Sttaey,  47  Ore.  150, 

1  Central  Trust  Co.  v.  Meridiaifc  80  Pac.  217,  114  A.  S.  R  912. 
Light,  etc.,  Co.,  1««  Misa.  431,  63  So.     6.  Francis  v.  Sheata,  153  Ala.  468, 
675,  51  L.B.A.(N.S.'>  1">1.  45  So.  241, 127  A.  S.  B.  «l, 
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for  vhich  the  property  was  sold  at  the  trustee's  sale,  although  that 
amount  is  less  than  Ae  face  of  die  mori^age.'  A  redemption  by  the 
mortgf^r's  grantee,  of  property  sold  upon  exec^on,  bajsed  upon  a 
decree  of  foreclosure  for  part  of  the  debt,  divests  the  property  of  a 
judgment  lien  for  the  remaining  part  of  the  mortgage  debt,  although 
had  the  judgment  debtor  himself  redeemed,  all  the  judgments  against 
him  which  would,  be  liens  upon  the  {ffoperty  if  it  had  aot  been  sold 
upon  execution  would  be  liens  after  redemption.*  In  some  cases  it 
has  been  held  that  a  surety  advancing  money  to  his  principal  to 
redeem  from  a  statutory  foreclosure  sale  of  property  deeded  in  trust 
to  secure  the  sum  for  the  payment  <tf  which  he  is  sorely  is  not 
Mititled  to  subrogation  to  the  ligfafs  of  tiie  creditor,  where  -the  statute 
authorizes  the  mortgagor  to  redeem  the  land  sold  free  from  the  mort- 
gage lien.'  These  decisions,  however,  turned  upon  the  fact  that, 
by  tile  redemption  itself,  the  lien  was  extinguished,  and  consequently 
'  &ere  was  no  lien  to  which  the  defendant  could  be  subrogated.  In 
tiiis  way  they  are  to  be  distinguished  from  those  cases  in  which  one 
loans  money  merely  to  pay  off  a  Uen,  and  thereafter  seeks  to  be 
subrogated  to  the  lien.  That  the  one  loaning  the  mon^  had  an 
interest  to  protect,  or  that  it  was  his  intention  to  preserve  the  lien 
for  his  own  protection,  is  consequently  wholly  immaterial,  although 
ordinarily  these  facts  are  very  important  in  cases  involving  subroga* 
tion.*'  According  to  some  authorities  a  judgment  creditor  who, 
relying  upon  the  debtor's  fraudulent  representations,  advanoad  money 
to  redeem  the  debtor's  property  from  a  sale  under  an  executiwi,  and 
to  pay  off  other  liens,  in  order  to  protect  his  own  judgment,  and  who 
took  a  mortgage  for  ih»  amount  advanced,  will  be  sul^roigated  to  the 
rights  of  the  persons  whose  liens  he  satisfied^  both  as  against  the 
debtor  and  against  other  lienors  whose  liens  were  subsequent  to  the 
liens  he  paid,  but  were  priac  to  the  mortgage.^^ 

XXVII.  DiSTBIBUTIOlT  OF  PBOOBBDB 

Righi  and  PriarUy  of  Clmau 

473.  In  General. — Liens  upon  mortgaged  property  attach  to  the 
proceeds  of  the  sale  in  the  same  manner,  in  the  same  order  and  with 
the  same  effeet  as  they  bound  the  premises  before  the  sale  was  made.** 
The  rule  that  a  creditor  receiving  payments  from  his  debtor,  with- 

7.  Fields  v.  DanenbOTrer,  66  Ark.  151.  116  S.  W.  1143,  23  L.R.A.(N.8.> 
3B2,  46  S.  W.  938,  43  L.R.A.  519.  190. 

8.  Harms  v.  Pthner,  73  Is.  446,  3S     10.  Note:  23  UR.A.(N.S.)  190. 

H.  W.  515,  5  .i.  S.  B.  691;  Moody  v.  11.  Backer  v.  Pyne,  130  Ind.  288, 

Fank,  82  Iowa  1,  47  N.  W.  1008,  SI  80  N.  B.  21,  30  A.  8.  R.  28L 

A.  8.  R.  455.  12.  Sfsfkey  v.  Lanriey,  92  U.  S. 

9.  Handford  v.  Edwwdi,  89  AA.  142,  23  U.  S.  (L.  ed.)  m. 
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out  any  direction  as  to  thoir  application,  may  appropriate  them  to 
any  ]^;al  debt  which  he  holds  against  the  debtor  ^'  is  confined  to 
cases  of  voluntary  payments,  and  wh«i  payment  on  a  mortgage  is 
the  result  of  compulsion,  by  foreclosure,  its  application  is  not  to  be 
governed  by  the  rules  governing  voluntary  payments.*^  The  par- 
ties to  the  mortgage  may  themselves  agree  and  conbtict  m  to  how 
the  proceeds  from  a  f<Hrecloeuie  sale  shall  be'  applied,^*  but  in  thir> 
absence  of  any  stipulatien  or  contntot,  the  moneys  realized  from  the 
sale  of  the  property  covered  by  ihe  mortgage  must  be  applied  to  the 
mortgage  debt.i*  Furthermore,  where  Uiere  has  been  no  direction 
w  agreement,  a  court  of  equitrf  will  adjust  the  a^dioation  of  the 
proceeds  of  the  mortgaged  ptoipvriif  on  foreclosure  in  aooofdanoe  with 
Hs  own  notions  of  justice,  and  the  mor^agor  cannot  control  the 
action  of  the  court^'  It  has  been  asserted,  however,  that  a  holder 
of  notes  set^ured  by  mortgage  may  ^>ply  the  proceeds  of  foreclosure 
to  the  payment  of  any  one  w  all  of  the  notes,  without  regard  to 
equities  existing  between  the  perstxis  liable  as  joint  makers.^*  A 
mutual  mistake  of  law  with  reference  to  the  manner  in  which  the 
proceeds  of  mortgaged  property  will  be  applied  in  the  event  of  its 
forecioaure  does  not  entitle  a  party  to  relief,  nor  constitute  a  suffi- 
cient reason  for  not  f^pljring  such  ptoceeds  as  the  law  directs.**  One 
who  bu^  mortgE^ed  premises,  without  actual  knowledge  of  the  mort- 
gage, the  mortgage  however  being  recorded,  and  puts  betterments  on 
the  [Hremises,  cannot  have  any  allowance  therefor,  unless  then  is  a 
rerplus  on  foreclosure.**    A  aberiff  who  makes  a  foreclosure  sale 

13.  Tokrton,  etc,  Co. -t.  Roberts,     Note:  24  LJt.A.  802. 

U6  la.  474,  88  N.  W.  966,  91  A.  S.  R.  16.  Webster   v.   Singley,.  53  Ala. 

171;  Blake  v.  Swayer,  83  Me.  129,  21  208,  25  Am.  Rep.  609;  Witherin^on 

Atl.  834,  23  A.  8.  R.  762,  12  L.R.A.  v.  Mason,  86  Ala.  345,  5  So.  679,  11 

712;  Wood  v.  CaUagban,  61  Mich.  402,  A.  S.  R.  41;  Boyd  v.  Jones,  96  Ala. 

28  N.  W.  162,  1  A.  S.  R.  597.   And  305,  11  So.  405,  38  A.  S.  R.  100; 

■as  PiTMBNT.  Caldwell  y.  HaU,  49  Ark.  608, 1  S.  W. 

14.  Tolerton,  etc,  Co.  t.  Roberts,  62,  4  A.  S.  R.  64;  Tennant  v.  Stonev. 
115  la.  474,  88  N.  W.  966,  91  A.  S.  B.  1  Riob.  Eq.  (S.  C.)  222,  44  Am.  Dec: 
171;  Orleans  Coonty  Nat.  Bank,  t.  213;  Montage  v.  Stelts,  37  S.  C.  200, 
Hoore,  112  N.  Y.  543,  20  N.  B.  367,  8  15  S.  £.  968,  34  A.  S.  R.  736  and  oote. 
A.  S.  R.  775,  3  L.RwA..  302.  17.  Tolerton,  etc,  Go.  v.  Robfotfi, 

15.  Robinson  v.  CoUier,  11  B.  Mon-  115  la.  474,  88  N.  W.  966,  01  A.  S. 
roe  (Ky.)  332,  52  Am.  Dec  572;  R.  171;  Oriean^  County  Nat  Bank 
Mitchell  V.  Lodew,  36  Mow  526,  88  Am.  t.  Uoaie,  112  N.  T.  643,  20  N.  B.  8G7j 
Dec  156;  Orieans  Comity  Nat.  Bank  8  A.  8.  R.  775,  3  L.R.A.  302. 

T.  Moore,  112  N.  T.  543,  20  K.  B.  357,  18.  Bradley  Engineering,  its.,  Co 

8  A.  S.  R.  775,  3  L.R.A.  302;  Real  t.  Heybom,  56  Wash.  638,  106  Pa«. 

Bstate   Trust   Co.   v.   Pennsylvania  170,  134  A.  S.  R.  1127. 

Sngar  Rfifinin^  Co.,  237  Pa.  St.  311,  19.  Tolerton,  etc,  Co.  RAcMs, 

86  AtL  365,  43  L.RJ^.(N.S.)  82;  Nasli-  115  la.  474,  88  N.  W.  96^.M.  A.  B. 

▼iUe  Troet  Co.  t.  Smjthe,  94  Tena.  R.  171. 

613,  29  S.  W.  903,  46  A.  8.  B.  7tf,  20.  Wharton  v.  Moon,  M  H.  & 

27  LJLA.  663.  47«,  37  Am.  Rep.  627. 
B.  C.  L.  YoL  XIX.— 42.  W 
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under  a  real  estate  mortgage  and  pays  Uie  proceeds  to  the  mortg^Ekgea, 
without  notice  that  one  of  the  mortgage  notes  has  been  sold  to  a 
third  person,  is  not  liable  to  such  person  for  the  amount  of  the  note.' 
Interventions  pro  interesse  suo  are  sometimes  used  in  mortgage  fore- 
closure proceedings  where  funds  have  come  into  the  control  of  the 
court  for.  distribution  to  the.  parties  in  interest  Parties  interested 
in  the  property  sold  have  a  right  to  intervene  before  the  proceeds  are 
disbursed  in  order  to  have  their  interest  in  such  proceeds  determined. 
If  it  should  appear  that  they  are  bound  by  the  decade  of  sale,  or  if, 
not  being  bound,  they  elect  to  affirm  the  sale,  tiiey  may  be  permitted 
to  share  in  the  proceeds  according  to  the  extent  of  their  interest.  If 
2hey  are  not  boundt  or  if  no  binding  election  to  abide  by  the  sale 
is  made,  they  should  of  course  be  ignwed  in  the  distribution  of  those 
funds.* 

474.  Prinritlet  bertween  Sereral  Notes  Secured;  Pro  Rata  Role. — 

In  the  absence  of  stipulation  or  agreement,*  or  special  equities,  the 
autboritieB  are  not  agreed  as  to  how  the  proceeds  of  the  sale  of  prop- 
erty mor^aged  to  secure  the  payment  of  several  notes,  and  sold  under 
the  mortgage,  shall  be  appropriated,  when  the  not^  mature  at  differ- 
ent times,  have  been  a^i^ned  to  different  persons,  and  the  proceeds 
iire  not  sufficient  to  pay  all  of  them.  Where  several  notes  are  secured 
by  one  mortgage,  and  are  in  the  hands  of  different  holders,  some 
courts  hold  that  the  proceeds  from  a  foreclosuro  sale  should  be  applied 
pro  rata  to  the  several  notes,  irrespective  of  their  dates  of  maturity 
or  of  assignment,  on  the  ground  that  each  note,  according  to  the 
proportion  it  bears  to  the  whole  debt,  is  secured  by  the  whole  mort- 
gage, and  continues  so  secured,  whether  assigned  or  not,  in  the  absence 
of  any  stipulation  to  the  contrary.*  Thus,  it  has  been  held  that  an 
assignment  to  different  persons  of  notw  secured  by  the  same  mort- 

1.  Northern  Cattle  Co.  v.  Ifnnro,  v.  Hathen-g,  45  Neb.  059,  0S  N.'  W. 
■S3  Minn.  37,  85  N.  W.  919,  85  A.  S.  930.  50  A.  S.  R.  565;  Orleau  Couaty 
E.  444. .  Bulk  ».  Moore,  U2  N.  Y.  643,  »  N. 

2.  Frandt  Oapen,  105  XT.  8.  509,  E.  357,  8  A.  S.  R.  775,  3  LJt.A.  302: 
26  U.  S.  (L.  ed.)  951.  Lawson  v.  Wamn,  34  OUa.  94,  134 

S.  See  snpia,  par.  473.  Pae.  46,  Aan.  Caa.  liKL4G  IS9,  42 

4.  LoveH  T.  Cragin,  136  U.  S.  130, 10  L.R.A.(N.S.}  183  and  note;  West 
:S.  Ct  1024,  34  U.  S.  (L  ed.)  372;  Braneb  Bank  Chester,  11  pa.  St. 
Panel  Brookmire,  61  Ark.  106,  10  2S2,  51  Am.  Dee.  547  and  note; 
S.  W,  15. 14  A.  B.  R.  23H:niampion  r.  Pwry^  Appeal,  22  Pa.  St  48,  60  Am. 
Hartford  Inv.  Co.,  45  Kui.  103,  25  Deo,  68;  Fonrlii  Nat  Brak's  Appeal, 
Fse.  5M,  10  L.R.A.  764;  Jenaiagft  t.  123  Pa.  St  473,  16  AtL  779,  10  A. 
If  oony  B3  Mich.  231,  47  N.  W.  127,  21  S.  B.  538;  Gordon  v.  Hassard,  32 
A.S.R.601;Pari»rT.Meii«eF,6H(nr.  S.  C.  351,  11  S.  B.  100,  17  A.  8.  B. 
(ifitt.)  320,  38  Am.-  Dee.  438  and  857;  NaabriUe  Tnut  Co.  v.  Smyths, 
note;  Oftge  v.  Her,  5  Smedea  &  M.  94  Tenn.  535,  20  8.  W.  903,  45  A.  8. 
^Hiss.)  410,  43  Am.  Dec.  521;  Terry  B.  748,  27  L.aA.  663;  Miller  v.  Rat- 
^,  Woo^  6-  Smedes  A  M.  (Mibb.)  land,  ato.,  R.  Ge.,  40  Vt  399,  94  Am. 
'39,  45  Am.  Dm;  274^  State  Bank  Dee.  413;  Aberdeen  First  Nat  Bank 
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gage,  but  made  payable  st  different  dates,  either  with  or  without 
an  accompanying  asBignment  of  the  mortgage,  does  not  entitle  the 
holdffl*  of  tiie  note  first  ooming  due  to  any  prior  right  to  the  proceeds 
of  a  fateolosare  sale  of  the  mortgaged  promisee.  On  Uie  contrary^ 
all  the  anignees  ard  entitied  to  share  pro  rata  in  the  proceeds  of  the 
mortgaged  premises.*  So,  it  has  been  dedded  that  as  between  the 
assignees  of  two  bonds  execntod  at  the  same  time  but  maturing  at 
different  times,  and  secured  by  one  mortgage,  there  are  no  priorities, 
in  the  absence  of  express  stipulatiob  on  the  subject,  and  each  is 
entitled  to  siiaro  pro  rata  in  the  proceeds  of  the  sale  of  the  mortgaged 
premises,  if  not  sufficient  to  pay  the  m6rtgage  debt  in  full  ■  And 
where  a  mortgage  is  given  as  collateral  security  for  two  promissory 
notes  and  a  ^aft,  on  two  of  which  the  mor^agor  was  the  principtd 
d^tor,  and  on  the  other  of  which  he  was  simply  an  indorser,  while 
t^e  maker  was  the  principal  debtor,  it  has  been  declared  that  the 
proceeds  of  a  foreclosure  sale  will  be  applied  pro  rata  on  the  different 
obligations,  if  there  is  no  condition  in  the  mortgage  as  to  their  appli- 
cation.' Bat  even  in  tlia  courts  that  apply  the  pro  rata  rule  there 
is  some  conflict  as  to  rte  application  between  an  assignor  and  his 
assignee.^  By  some  the  equity  arising  out  of  the  fact  that  the  holder 
of  one  note  is  the  assignee  of  the  holder  of  the  other  is  held  to  be 
strong  enough  to  take  the  case  out  of  tiie  general  rule.  Therefore, 
neither  the  assignor  nor  another  having  only  his  rights  is  allowed 
to  compete  with  the  assignee,  and  accordingly  Whrae  a  person  hold- 
ing all  of  a  series  of  notes  secured  by  mortgage  assigns  one  of  them 
the  assignee  is  considered  to  be  entitled  to  be  preferred  to  the  assignor 
and  the  receiver  of  the  assignor  in  the  distribution  of  the  proceeds 
of  the  mortgaged  property.*  Bometimes,  however,  the  equity  arising 
out  of  the  fact  that  the  holder  of  one  note  is  the  assignee  of  the 
holder  of  the  other  is  held  not  to  be  strong  enough  to  take  the  case 
out  of  the  general  rule,  unless  the  assignor  is  liable  on  the  indon^e- 
ment.^'  But  neither  an  aftignor  of  notea,  nor  another  whose  equity 
rises  no  higher,  can  compete,  as  the  holder  of  other  notes  secured 
by  the  same  mortgage,  with  the  assignee,  if  the  assignor  has  indorsed 
the  assigned  notes  so  as  to  become  liable  thereon.^'  If  -  the  original 
holder  touoBfen  ft  port  of  ■tiie-  notes  by  indorsement  for  value^  ha 

Andrews,  7  "frasb.  "261,  34  Pa*.  913,  t.  Orleari*  County  Nat,  Bank  v, 

38  A.  S.  R:  885  and  note.  Moore,  112  N".  T.  543,  20  :N.  E.  3OT, 

Noteei  64  Am.  Dec.  440;  13  L.R.A.  8  A.  S.  R.  775,  3  L;R.A.  302. 

296;  24  LJl.A.  800;  43  L.R.A.(N.S.)  8.  Note:  42  tJl.A.(N.S.)  185  et  seq. 

82.                                            '  9.  Lawson  v.  VTarren,  34  OkU.  94. 

5.  Aberdeen   First  Nat.  Bank  v.  124  Pac.  46,  Ann.  Cas.  1914C  139,  42 

Andrews,  7  Wash.  281,  34  Pac.  513,  Ii.R.A.(N.S.)  183  and  note.' 

38  A.  S.  R.  885.  10.  Nofe:  42  L.B.A.(N.S.)  187  et 

«.  Gordon  v;  Hazzard,  32  S.  C.  351,  deq. 

11  8.  E.  100, 17  A.  S.  R.  857.  11.  Fourth  Nat.  Bank's  Appeal;  123 
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thereby  becomea  a  surety  to  the  indorsees,  and  if  he  aftekwards  becomes 
insolvent,  neither  he  nor  his  assignee  for  the  benefit  <^  deditors  can 
receive  payment  out  of  the  proceeds  of  the  sale  of  the  mortgaged  prem- 
ises until  the  holders  of  the  notes  so  transferred  are  paid  in  full.'* 

475.  Rule  of  Priority  According  to  Hatuiityw— By  some  courts, 
it  is  heUd  titiat  when  a  mortgage  is  given  to  secure  several  notes  matur- 
ing at  different  dates,  the  notes  are  entitled  to  priority  of  payment 
from  the  proceeds  of  the  property  embraced  in  the  mortgage  ib  the 
ord«r  in  which  they  respectively  become  due,  in  the  abaence  of  some 
special  equity  or  stipulation  to  the  eontraryA*  And  ftceordix^  to 
some  decisions  parol  evidence  of  an  agreement  made  oontemporane- 
ously  with  the  mortgage,  by  which,  on  foreclosure,  th&  proceeds  of 
the  sale  are  to  be  first  applied  to  the  payment  of  the  note  last  matur- 
ing to  relieve  the  indorser  thereof  is  not  admissible  in  faycv  of  such 
indorser.^*  This  rule  of  priority  according  to  maturity  has  beea 
applied  by  some  courts  whether  the  notes  are  in  the  bands  of  au 
original  payee  or  an  assignee,  and  without  referwce  to  the  order 
or  time  of  their  asaignm^it.**  But  by  otboB  the  equity  betwe^ 
the  assignor  and  his  assignee  is  sometimes  considered  strong  enough 
to  take  the  case  out  of  this  general  rule.^*  And  in  at  least  one 
jurisdiction  that  has  adopted  the  earliest  maturity  rule,  ^e  pro  rata 
rule  will  be  applied  where  the  notes  are  made  originally  payable  to 
different  payees.^^ 

476.  Prior  Assignment  Doctrine. — ^Wbere  several  notefs  are  secured 
by  one  mortgage,  8(Hne  courts  take  the  view  that  in  the  event  of  the 
assignment  of  the  notes,  or  of  any  of  them,  the  assignees  take  pre- 
cedeuce  over  the  assignor  with  re^>ect  to  the  notes  retained  by  him^ 
and  that,  as  between  several  assignees,  they  are  entitled  to  precedence 

Pa.  St  473,  16  Atl.  779,  10  A.  S.  R.  365;  Dahlstrom  v.  Unknown  Claim- 

538.  ants,  156  la.  187,  135  N.  W.  567,  3» 

Note:  42  L.E.A.(N.S.)  188  et  seq.  L.R.A.(N.S.)  524;  Mitchell  v.  Ladew, 

12.  Fourth  Nat.  Bank's  Appeal,  123  36  Mo.  526,  88  Am.  Dee.  166  and  note; 
Pa.  St.  473,  16  Aa  779,  10  A.  S.  R.  Owings  v.  McKensie,  133  Mo.  323,  3S 
538.  S.  W.  802,  40  L.R.A.  154;  Wood  v. 

13.  Schultz  V.  Plankinton  Bank,  141  Trask,  7  Wis.  566,  76  Am.  Dec  230 
lU.  116,  30  N.'E.  346,  33  A.  S.  R.  290;  and  note. 

State  Bank  v.  Tweedy,  8  Blackf.  Notes:  38  Am.  Dae.  441;  13  URJ^. 

(Ind.)  447,  46  Am.  Dee.  486  and  note;  296;  42  L.R.A.(K.S.)  199  et  seq. 

Minor  v.  Hill,  68  Ind,  176,  26,  Am.  14.  Sohultt  v.  Plankinton  Banl^  141 

Rep.  71;  Horn  v.  Bennett,  135  Ind.  HI.  116,  30  N.  E.  340,  33  A.  S.  B. 

158,  34  N.  E.  321,  956,  24  L.R.A.  800  290. 

and  note;  AJden  v.  White,  32  Ind.  IS.  Isett    Laeas,  17  la.  503, ^  Am. 

App.  671,  66  N.  E.  509,  67  N.  E.  949,  Dee.  572. 

102  A.  6.  R:  261;  arapengether  v.  16.  Note:  42  L.B.A.(N.S.)  199  at 

Fejerrary,  9  la.  163,  74  Am.  Deo.  336  seq. 

and  note;  Isett  v.  Lnoaa,  17  la.  503,  17.  O'Brien  t.  Moffitt,  133  Ind.  660, 

85  Am.  Dee.  572:  Leavitt  v.  Reynolds,  33  N.  E.  616,  36  A.  S.  R.  566. 

79  la.  348,  M  N.  W.  567,  7  L.R^.  Note:  42  L.R.A.(K.S.)  IftL 
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in  tiM  order  <A  their  several  aangnmentB.^  The  authoiitieB  whieh 
hold  fbat  th»  notes  s^iould  be  paid  in  the  ordw  in  which  they  were 
aorigned  do  ao  open  the  ground  that  the  de^  secured  was  the  principal 
and  Uie  mortgftgtt  an  aoeessoty,  and  that  the  txanafop  of  a  part  of  the 
debt-  canied  witii  it  the  assigmnent  oi  »  moch  of  the  lien  «eated  by 
the  nifottgage  aa  ia  neceeeary  to  pay  the  part  assigned  as  effectually 
as  it  existed  in  the  mortgage;  and  that  no  eeoond  asEOgnment  can 
divest  the  Sret  assignee  of  his  lien  and  preference.  Under  the  rule 
of  prior  assignment  it  has  been  Jield  that  since  an  assignment  by  the 
mortgagee  of  one  of  the  notes  secured  by  the  mortgage  opwatee  aa  an 
alignment  pro  tantd  of  the  lioi  np<»i  the  kndi,  and  entitles  the 
aasignee  to  piayinent  in  pricnraty  orer  the  note  rrtained  by  the  mort- 
gagee>,  out  of  the  funds  ariaing  oat  of  the  mcrtgogei;  ptopvctj. — ^the 
hea  extending  through  the  property  mortgaged  to  tile  money  for 
which  it  may  have  been  sold — th«ref<ffe  the  mortgagee  is  not  liable 
to  hia  asagnee  of  one  of  the  mortgage  notes  in  an  action  few  money 
leeeived  for  the  uae  of  the  aangnea,  where  he,  the  mortgagee,  upon 
receipt  stt  paymrat  from  the  muortgagor  of  the  unaasigned  notes, 
marked  the  mortgage  satisfied,  and  executed  to  the  mortgagor  a  quit- 
etaim  deed  for  the  land  covered  by  the  mort^agiB)  th^  aeeigned  note 
xttnaining  unpaid.^'  According  to  some  decision|i  a  note  in  the  hands 
of  one  who  thought  he  was  purchasing  the  same,  and  .who  paid  for 
it,  but  und»  circumstances  which  shoitld  have  put  him  on  inquiry 
as  to  the  authority  of  the  agent  selling  it  to  him,  it  afterwards  appear- 
ing that  the  agent  held  the  note  for  collection,  will  be  postponed  in 
payment  to  the  other  later  maturing  notes  .in  the  hands  of  the  ownn*, 
for  whom  tiie  ag^nt  acted,  that  owner  having  been  under  the  impres- 
sion that  the  earlier  note  was  paid,  and  for  that  reaaon  deferred  action 
on  his  notes*"* 

DUtribution  oj  Sv^ylnt, 

ATI.  In  General. — On  a  sale  of  mortgaged  property,  the  mortgagee 
<Hr  person  holding  the  funds  becomes  a  trustee  for  the  mortgagor  or 
other  persons  interested  in  the  equity  of  redemption  of  the  surplus 
proceeds  of  the  sale  after  retaining  therefrom  the  amount  of  principal, 
interest,  and  costs.*  If ;  there  are  no  other  liens  on  the  property,  the 

It.  Bnw«  v.  Atkeison,  121  Ala.  W.  Omm  r.  Brandt,  97  Ya.  1,  32 

410,  26  Bo.  992,  77  A.  8.  B.  64;  Me-  S.  E.  791,  75  A.  8.  R.  762. 

CUntiek  r.  Wise,  26  Ont.  (Va.)  448,  1.  Horr  v.  Herringtoa,  22  Olda. 

18  Am.  Rep.  694.  590,  98  Pac.  443,  132  A.  8.  B.  648,  20 

Notes:  36  Am.  Dee.  441;  13  L.B.A.  L.R.A.(K.S.)  47;  Wbite  v.  Dougherty, 

290  et  seq.;  24  LJtJL  804  ;  42  Lit.A.  Hart,  ft  T.  (Tom.)  309, 17  Ain.  Dee. 

<N.S.)  etseq.  802;  Warner  v.  Jaeob,  20  Ch.  D. 

19.  Bfwm      Atfceiaony  121  Ala.  280,  61  L.  J.  Gb.  642,  46  U  T.  N.  S. 

410,  26  So.  092,  77  A.  S.  B.  04.  666,  80  W.  B.  721,  13  Eng.  fivL  Gas. 
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overplus  must  be  paid  to  the'mortge^r,'  and  the  statute  of  limitftrioiw 
does  not  run  against  tlie  daim  by  a  mortgagor  against  a  mor^;agee 
who  has  sold  the  property,  to  account  for  the  surplus  proceeds,  which 
be  holds  as  trustee  for  the  mortgagor.'  If  the  mortgagee  at  a  fore- 
closure sate  bids  a  sum  in  excess  of  the  mortgage  debt,  under  the 
mistaken  belief  that  such  sum  is  necessary  to  pay  the  commissions 
due  the  sheriff  for  making  the  sale,  such  excess  must  be  regarded  as 
a  surplus  remaining  after  the  satisfaction  of  the  judgment,  to  which 
the  mortgagor  is  entitled.  His  right  to  the  excess  is  not  loat  by  ita 
payment  into  the  county  treasury  under  the  8Utq>oalti(m  that  the 
county  was  entitled  thereto  as  commissions  for  the  services  of  its 
sheriff.^  Where  a  creditor  of  a  mortgagor,  who  has  attached  his 
equity  .of  redemption,  wishes  to  protect  any  interest  that  be  may  have 
in  the  proceeds  remaining  in  the  mortgagee's  bands  npwn  a  fore- 
closure sale,  he  should  give  due  notice  to  the  mor^agee,  and  the 
mortgagee  is  not  liable  to  him  for  the  proceeds  after  a  foreclosure 
sale,  where,  without  notice  of  such  creditor's  claim,  he  pays  the  surplus 
to  the  mortgagor.*  A  provision  in  a  mortgage  that  the  net  proceeds 
of  any  sale  made  thereimder  shall  be  applied  to  the  payment  of  the 
mortgage  debt,  and  any  overplus  returned  to  the  mortgagof ,  is  not  a 
direction  by  him  to  apply  such  overplus  to  the  payment  of  any  par- 
ticular debt,  and  the  mortgagee  may  apply  it  to  any  other  daim  held 
by  him  f^ainst  the  mortgagolr.*  If  a  decedent  leaves  real  eetato  subject 
to  a  mortgage  which  is  afterward  regularly  foreclosed,  the  surplus 
of  the  proceeds  of  the  sale  retains  the  character  of  real  estate,  for  the 
purpose  of  determining  who  is  entitled  to  receive  it,  and  goes  to  the 
persons  to  whom  the  real  estate  would  have  gone  but  for  the  con- 
version.' The  court  may  direct^ that  the  proceeds  of  a  mortgage 
foreclosure,  after  satisfying  the  claim  of  the  plaintiff,  'tSudl  be  paid 
in  to  the  court  subject  to  its  further  order.® 

478.  Right  of  Junior  Korti;agee. — junior  mortgagee  who  has 
hem  made  a  par^  to  the  foreclosure  of  a  senior  mortgage  and  wJ^ose 
rigtts  have  been  therein  adjudicated  may,  of  course]  become  entitled 
to  have  his  claim  paid  from  any,  overplus  received  from  the  sale  * 

462;  Tanner  v.  Heard,  23  Bcavaa  665,  6.  Baam  v.  Trantham,  42  S.  C.  104^ 

3  Jar.  (K  S.)  427,  U  Eng.  Bnl.  Cat.  19  S.  E.  973,  46  A.  S.  B.  667. 

468  and  jfote,  7.  Kitchens  t.  Jones,  87  Ark.  502^ 

2.  Pdk  Coxmtir  t.  Sypber,  17  la.  113  S.  W.  29,  128  A^  &  a  36,  19 

358,  85  Am.  Deo.  668.  LJLA.(N.S.)  72S. 

S.  Note:  16  Eng.  Bol.  Gas.  268.  '  8.  Close  v.  Riddle,  40  Ore.  692,  67 

4.  Soderbeig  v.  King  CooniT,  15  Pac.  932,  91  A.  6:  B.  680.  . 

Waali.  IM,  45  Pao.  785,  65  A.  8.  R.  9.  Webster  T.  moi^t  68  Ala.  208, 


6.  Hardy  v.  Beverly  Sav.  Buik.  176  ridge,  138  111.  173,  29  N.  B.  851,  32 
Mass.  112,  65  K  E.  811,  78  A.  fi.  B.  A.  6.  B.  ISO  and  note;  CI^>p  r.  Had- 
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It  semQB  thftt  the  practice  generally  is  tot  the  junior  lienbolder  to 
answer  in  the  suit  setting  Up  his  Uen;  and  the  coarta  hold  that  it  is 
not  necsBBary  for  him  to  file  a  cross  bill  in  order  to  reach  the  surplus, 
unless  aflSnnative  relief  is  sought.  If  two  mortgages,  of  different 
dates,  on  tiie  same  land,  against  the  saaite  mortgagor,  are  foreclosed 
on  the  same  day,  but  separate  decrees  are  rendered,-  and  tiie  land  is 
afterward  sold  under  tiie  junior  mortgage,  the  junior  mortgagee  bid- 
ding it  in  for  the  amount  of  his  decree,  but  there  is  subsequently 
another  sale  under  the  senior  mortgage,  at  which  the  senior  mqr^agee 
Mds  in  the  land  for  a  sum  exceeding  the  amount  of  his  deQ^ee,  tiie 
surplus  being  paid  to  the  clerk  of  the  court,  the  junior  mortgagee  is 
entitled  to  such  surplus  to  the  amount  of  his  mortgage.  The  mort- 
gf^or,  as  owner,«  is  not  entitled  to  euch  surplus  until  the  junior, 
mortgage  debt  has  been  satisfied.'^  The  question  of  the  right  of  a 
junior  mortgagee,  who  has  not  been  made  a  party*  to  the  foredosure, 
to  reach  the  surplus  left  from  the  satisfaction  of  a  prior  lien  is  not 
well  settled.  The  rule  has  been  asserted  by  some  courts  that  where 
tiie  senior  mortgage  is  foreclosed  by  a  judicial  decree,  without  the 
joinder  of  the  junior  mortgagee,  and  hence  without  any  reference 
to  or  effect  upon  his  rights,  his  remedy  after  the  sale  is  the  same  that 
it  was  before,  and  without  any  additional  rights.  Hence,  he  has  no 
right  to  the  surplus  remaining  after  paying  the  first  mortgage.**  It 
has,  however,  been  held  by  other  authorities  that  a  junior  mortgage 
continues  a  lien,  and  as  such  follows  the  surplus  derived  from  the  sale 
of  the  land  under  the  senior  mortgf^,  in  the  hands  of  the  county 
treasurer,  to  whom  it  is  paid  for  distribution.  And  it  has  been  de- 
clared that  where  he  was  not  made  a  party  to  a  proceeding  to  fore- 
close a  senior  mortgage,  the  junior  incumbrancer  is  entitled  to  have 
an  account  showing  the  amount  of  the  seniOT  mortgage,  and  horn  the 
purchase  price  of  the  premises  on  the  foreclosure  sale  have  the  amount 
of  the  incumbrance  deducted  and  the  surplus,  if  any,  applied  in 
satisfaction  of  his  lien.^ 

479.  Right  of  Mortgagor's  Wife;  Conflicting  Claims;  Liability  of 
Officer. — ^Where  the  wife  of  the  mortgagor  is  a  party  to  the  foreclosure, 
and  ihe  property,  is  sold  during  the  husband^s  life,  leaving  a  surplus 
after  payment  of  the  mortgage,  that  surplus  is  personally  payable 

A.  8.  R.  308;  State  v.  Clapp,  147  11.  State  v.  Clapp,  147  Ind.  244, 

Ind.  244,  46  N.  E.  533,  62  A.  S.  R.  46  N.  E.  533,  62  A.  S.  R.  415.  And 

415;  Polk  County  v.  Sypher,  17  la.  see  CTapp  v.  Hadley,  141  Ind.  88,  30 

358,  86   Am.   Dea   568   and   note;  N.  E.  504,  50  A.  S.  R.  .308. 

White  V.   Dongherty,   Mart,   ft  Y.  12.  Horr  v.  Herrinffton,  33  Okla. 

(Tenn.)  309, 17  Am.  Dec.  802.  690,  98  Pac.  443.  132  A.  S.  E.  648, 

Note:  68  L.RA.  330  et  se^.  ^,UB.A(N.S.)  47  and  note. 

And  see  sapra,  par.  477.  Note:  36  L.R.A.(N.S.)  436. 

10.  Note:  68  L.R.A.  330.  13.  Note:  36  L.R.A(N.S.}  430. 
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to  the  huf^and,  and  th»  wife  has  no  interest  .in  it>*  But  the  release, 
by  a  wife,  in  a  mortgage,  of  her  contingent  right  of  dower  doee  not 
inure  to  the  benefit  of  the  husband's  snbeequent  judgment  creditors, 
and,  as  against  them,  the  ascertained  value  of  her  oontiagNit  ri^t 
of  dower  in  the  entire  proceeds  of  the  sale  will  be  paid  to  hw  out  of 
the  balance  left  when  the  mortgage  debt  is  paid,  before  any  part 
thereof  will  be  distributed  to  them  on  their  judgment^*  The  rights 
of  conflicting  claimants  to  a  fund  in  court,  being  the  surplus  resulting 
from  sale  of  mortgaged  property,  may  'be-  settled  by  a  reference  to 
the  master,  or  by  directing  a  bill  to  be  filed;  and  one  who  resorts  to  a 
roTerence  to  the  master  cannot  be  heard  to  complain  because  other 
claimants  have  taken  the  same  course.^*  Surplus  moneys  arising  from 
a  foreclosure  sale,  while  remaining  in  the  hands  <^  the  sheriff,  or 
under  control  of  the  court,  belong  to  subsequent  lienholders  in  the' 
order  of  priority,  and  should  be  so  disposed  of  by  the  court;  ^'  but 
when  the  execution  doee  not  direct  the  disposition  of  such  surplus, 
and  the  sheriff,  acting  in  good  faith  and  without  knowledge  of  such 
subsequent  liens,  applies  the  money  upon  other  executions  in  his 
hands  against  the  mortgagor,  he  will  not  be  liable  to  such  lienholdeis 
therefor.'* 

480.  Action  to  Secure  Surplus. — An  action  for  money  had  and 
received  to  his  use  is  a  proper  form  of  action  by  the  owner  of  the 
equity  of  redemption,  or  a  subsequent  mortgagee  against  the  mort- 
gagee, to  recover  the  surplus  upon  a  sale  under  the  mortgage.^*  And 
it  has  been  said  that  iiiexe  can  be  no  doubt  of  the  proposition  that 
when  a  mortgagee,  in  the  exercise  of  a  power  of  sale,  sells  either  land 
or  personal  property  conveyed  by  the  mortgage,  and  has  any  surplus 
money  remaining  in  his  hands  after  paying  the  debt  and  reasonable 
costs,  an  action  of  assumpsit  will  lie  against  him,  at  the  instance  of 
the  mortgagor,  to  recover  ii  The  rule  has  frequently  been  applied 
in  cases  where  the  mortgagee  had  bid  in  the  property  for  an  amount 
greater  than  what  was  properly  due  on  the  mortgage,  either  by  mis- 
take or  otherwisei  and  the  aotiqn  was  for  the  amount  by  which  hia 
bid  exceeded  what  was  properly  due.**  But,  in  some  casee,  where  the 
land  bad  been  sold  under  a  mortgage  given  by  tenants  in  common, 
it  has  been  held  that  one  tenant  in  common  could  not  recover  hia 

XL  NewboU  v.  I^nn  Five  Cents  18.  Polk  Connty      Sypher,  17  la. 

Sav.  Bank,  101  Mass.  428,  S  Am.  Bep.  368,  85  Am.  Dee.  568. 

387.  19.  Webster  v.  Singley,  58  Ala. 

Note:  5  L.B.A.  619.  208,  25  Am.  Rep.  009;  Dow  r.  Brad- 

16.  Uandd  v.  MoQave,  46  Ohio  8t  lc7,  110  Me.  349,  85  Ati.  806,  44 

407,  22  N.  E.  290,  15  A.  8.  B.  627,  LJtJl.(N.S.)  1041  and  note. 

5  L.RA.  519  and  note.  80.  Note:  44  LJl.A.(N.8.)  et 

16.  Sweet  v.  Jaeoeks,  6  Paige  (N.  seq.    Aad  see  generally,  AAswparL 

T.)  355,  31  Am.  Dee.  262.  vol.  2,  p.  742  «t  m«. 


17.  See  sapra,  par.  477. 
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ahm  from  the  mortgagee  in  an  *etMB  fe»  tdoney  had  and  received, 
as  all  the  tenants  in  oommon  should  join  in  personal  actions.^  If 
a  sheriff  receiTie  at  a  foreclosure  sale  moneys  in  ezcen  of  the  mort- 
gage debt,  in  the  mktaken. belief  Hat  it  was  his  duty  to  vxaei  such 
excess  as  commissions  and  to  pay  it  to  the  county  treasurer,  the  mort- 
gagors are  entitled  to  such  excess,  and  the  dispositipn  made  of  it  by 
the  sheriff  cannot  be  r^arded  as  a  v<dunt«ry  payment  to  Hha  county 
on  the  part  of  the  mortgagcmi,  ftnd  therefore,  cannot  eetop  them  from 
maintaining  an  action  agaimt  the  oounty  therefor.' 


481.  In  General;  Action  for  Deficiency. — Some  courts  hold  that  H 
ifl  not  essential,  in  the  absence  of  statutory  provision,  that  the  mort- 
gage should  contain  a  covenant  to  pay  the  debt,  in  order  to  enable 
the  mortgagee  to  look  to  the  mortgagor's  personalty  for  any  deficiency. 
But  in  several  states,  where  there  is  no  such  covenant  nor  any  separate 
writing  to  which  the  mortgage  is  collateral,  the  remedy  is  restricted 
to  the  land.*  It  is  the  general  rule,  however,  that  as  the  holder  of  a 
mortgage  is  entitled  to  recover  the  full  amount  of  the  mortgage  debt, 
he  may  maintain  an  action  on  the  debt  for  what  remains  due,  where 
there  ia  a  deficiency  aftw  foreclosure  of  the  mortgage,  either  by  suit 
or  under  a  power  of  sale.*  Thus,  if  property  is  sold  under  a  power 
in  a  trust  deed,  the  amount  realized  at  the  sale  may  properly  be 
treated  as  a  payment  on  the  note;  and  the  holder  may  maintain  an 
action  to  enforce  payment  of  the  balance  remaining  unpaid  and 
unsecured,  although  the  statute  provides  that  there  can  be  but  one 
action  for  the  enforcement  of  any  rig^t  secured  by  mortgage.*  Like- 
wise, if  an  executor,  under  a  power  contained  in  tiie  will  to  mortgage 

1.  Clapp  T.  Pawtneket  Inst  for  666;  103  A.  8.  R.  66;  4  L.R.A.  206. 
Sav.,  15  R.  I.  489,  8  Atl.  697,  2  A.     It  was  formerly  the  mle  in  GonDeeti- 


2.  Soderbei^  v.  King  Gotuity,  16  mmoB  of  the  mortga^d  premiseB 

Wash.  194,  46  Pae.  785,  66  A.  S.  IL  under  foreelosare,  the  debt  was  there- 

878,  33  L.R.A.  670.  by  discharged.   HcSwen  v.  Wdlea,  1 

S.  Note:  18  Eng.  Rnl.  Cas.  4.  And  Root  (Conn.)  202,  1  Am.  Dee.  39. 


4.  Chapman  t.  Olassell,  13  Ala.  60,  statute  to  the  effect  that  the  foreclo- 

48  Am.  Dee.  41 ;  Sacramvito  Bank  v.  sure  of  a  mortgage  shall  not  pierJvde 

Copsey,  133  Cal.  663,  66  Pac.  8,  205,  the  mortgage  ereditor  from  recovering 

86  A.  8.  R.  242;  De  Condres  v.  Union  in  anv  appropriate  aetion  so  mndt  of 

Tnut  Co.,  25  Ind.  App.  271,  58  H.  fhtt  claim  to  seeure  whieh  the  mort- 

E.  00,  81  A.  8.  B.  96;  Cobb  t.  Duke,  gage  was  pveai  as  the  property  moit- 

SO  Miss.  60^  72  Am.  Dec.  157;  Globe  gaged,  estimated  at  the  expiration  of 

Ins.  Co.  T.  Lansing,  5  Cow..  (N.  T.)  tte  time  limited  for  redonption,  shall 

380,  16  Am.  Dec  474;  Malloiy  v.  b«  insufficient  in  valne  to  satisfy.  1 

Knater,  IS  Utah  11,  64  Pae.  892,  72  Am.  Deo.  40  note. 
A.  S.  R.  765.    .  6.  Mallory  v.  Kessler,  18  Utah  11, 

Kotea:  1  Am.  Dec.  40;  73  A.  8.  R.  54  Pae.  892,  72  A.  S.  B.  766. 
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ent  that  if  the  mortgagee  took  pos- 
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decedent's  Ifthd  to  pay  debt^  mortgage  such  land  to  secare  Uie  pay- 
ment' of  notes  givffli  by  the  6xe(»itor  as  eada,  and  tho  mortgage  relets 
to  the  power  in  the  will,  and  contains  a  personal  covenant  of  the 
executor  to  pay  the  sam  secured,  upon  default  in  the  paytawt  of  the 
notes  and  fihe  foreclosure  of  the  mort^i^  and  sale  oi  the  knd,  he 
is  personally  liable  for  any  deficiency  in  tihe  mortgage  debt,  although, 
the  proceeds  of  the  mortgage  were  applied  to  the  payment  of  decedent's 
debts  and  of. liens  upon  the  land  motigaged.*  In  some  of  the  states, 
prior  permission  to  bring  an  action  of  debt  for  a  dafuuency  must  be 
obtained  of  the  court  in  which  the  foreclosure  proceeding  ia  had,^ 
but  it  has  been  held  that  if  a  foreclosure  is  had  in  one  state,  where 
leave  of  court  to  sue  at  law  is  reqvured,  and  a  personal  judgment 
is  sought  against  ihe  defendant  in  another  fitate,  such  prior  permis- 
sion of  the  former  state  court  is  not  a  prerequisite  to  the  maintenance 
of  an  action  against  a  resident  of  the  latter  state  for  an  unpaid 
balance  of  the  mortgage  debt.  A  personal  judgment  against  a  mort- 
gagor for  a  deficiency,  after  a  foreclosure  sale,  cannot  be  rendered 
before  the  deficiency  becomes  due  according  to  the  contract.'  A  note 
not  due  when  a  mortgage,  by  which  it  is  secured,  is  foreclosed  is 
not  merged  in  the  decree,  and  the  decree  is  not  a  bar  to  a  personal 
action  on  the  note,  brought  against  the  mortgagor.  If.  mortgaged 
premises  are  all  sold  to  satisfy  a  first  instalment  due  upon  the  mort- 
gage, the  court  cannot  enter  up  a  personal  judgment  against  the 
mortgagor  for  a  subsequent  instalment  when  it  becomes  due;  and 
a  decree  of  foreclosure  of  a  mortgage,  of  which  one  instalment  only 
is  due,  containing  a  clause  allowing  the  plaintiff  to  apply  for  a 
further  order  of  sale  upon  a  subseq^uent  instalment  falling  due,  and 
for  an  execution  for  any  deficiency  that  might  remain,  where  the 
entire  premises  were  sold  and  did 'not  bring  enough  to  pay  the  first 
instalment  for  whic|i  the  decree  was  rendered,  is  not  a  bar  to  a 
personal  action  against  the  mortgagor  for  a  subsequent  instalment 
when  it  becomes  due.'  In  an  action  to  recover  a  balance  due  on  the 
mortgage  debt  after  foreclosure  and  sale  of  the  mortgaged  premises, 
evidence  as  to  the  value  of  the  land  is  immaterial  and  inadmissible  in 
the  absence  of  an  allegation  of  fraud  by  reason  of  which  the  mort- 
gaged land  has  been  sold  for  less  than  its  value.'**  When  a  note 
and  mtH-tgage  are  given,  with  power  to  the  mortgagee  on  defauU  in 
paymwt  of  interest  to  sell  the  premises  at  public  auction,  and  out 
of  the  proceeds  of  the  sale  to  pay  such  note  and  costs,  and  default 
being  made,  the  sale  follows,  rMdising  only  part  of  the  debtj  the 

6.  De  Condres  v.  Urnon  Trust  Co.,  9.  Bliss  v.  Weil,  14  Wis.  35,  80  An. 

25  iDd.  App.  271,  58  N.  E.  90,  81  A.  Dec.  766. 

S.  R.  95.  10.  Howard  v.  MeNanght,  9  Wash. 

7.  Notes:  73  A.  S.  R.  565  ;  4  L.R.A.  355,  37  Pae.  466,  43  A.  S.  B.  687. 
206.  Note:  103  A.  8.  B.  6&. 

8.  Note:  73  A.  S.  R.  565.  '                               ^  . 
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time  for  htHA^hg  an  laetioa  fof  tlw  balanoi-dne  is  still' ^oiltioUod  by 
the  tenns  of  the  iicKe,  (md  t£e  fttatiite  of  UnutationB  don  note  com- 
mence  to  rot  thereon  until  tiie  nate  beoamea  due  accoi^g  to  ibe 
promite  contained  therein." 

482.  Jvdgm^nt  for  Beficiwcy;' G«n«aAl3r.— Formfirly,  in  England 
and  in  some'  of  the  United  States,  a  coxirt  of  chancery,  in  an  action 
to  foreclose)  a  mortgage,  vw  notisu^posMl  to  have  juriadictaon  to 
rend^  a  personal  judgment  against  the  mortgagor  upon  his  bond  or 
covenant  to  pay  the  mortgf^e  debt,  and  audi  a  judgment  could  only 
be  obtained  by -an  ecHoh  at  law.**  Thia  «aa  aa  exception  to  the 
gen«^  rnle  thM,  where  a  court  of  equitrf  «btaine  jurisdiction  of 
an  act$on,  it  will  retain  it,  and  adminislier  full  nticf,  botb  legal  and 
eqintable,  M  Ikf  «s  it  pertains  *to  the  same  .ttaneaokions  or  the  same 
subject -niflttelr:'*  Btft  as  the  very  purpose  of  that  rule  was  to  relieve 
parties  ftbm  the  expense  and  vexataoo  of  two  suits,  one  equitebla  and 
the  other  legal,  where  the  wh<^  oontfoversy  could  be  EMSjusted  in 
the  one  suit,^*  ^ere  was  no  real  reason'  for  t^ng  the  case  of  a  mort- 
ga8;e  foreclosure  out  of  this  oonvffliient  and  bwefieent  rule;  and  in 
many  jurisdictions  it  is  now  provided  that  a  personal  judgment  for 
a  defidency  znaj^  be  given  in  the  {cmcIosutb. action  against  any  party 
liable  for  the  mortgage  debt.**  In  sotne  anatances  legislatures  have 
gone  furtiier  than  the  original  equitable  rule,  and  have  authori^d  a 
personal  judgment,  not  only  agailist  the  mortgagor,  as  to  whom 
equitable  relief  could  be  had;  but  also  agiainst  any  other  person  who 
was  obligated  for  the  payment  of  the  same  debt.'*  Thwe  can,  of 
oourse,  be  no  deficiency  judgment  in  a  foreclosure  proceeding  where 
the  principal  cause  of  action!  fails.^'  But  a  judgment  for-a  deficiency 
under  a  junior  mortgage  is  not  ptcweDtod  by  the  impoeaibility  q£  a 

11.  Hid!  V.  Jameson,  161  Cal.  606^  U.  S.  (L.  ed.)  206;  Shepherd  v.  Vap- 
91  Pac.  518,  121  A.  S.  R.  137,  12,  per,  133  U,  S.  626,  10  S.  Ct  438,  33 
I*B.A*(N.SO  1190.    .  V.  S.  (L.  ed.)  706;  Criaman  v.  Lanter- 

12.  Noonan  v.  Lee,  2  Black  499,  17  man,  149  Cal.  €47,  87  Pao,  S9,  117 
tr.  8.  {L.  ed.)  278;  Orchard  v.  A.  8.  B.  167;  Janoary  v.  Janawj,  T 
Hnghes,  1  WaU.  73,  17  U,  S.  (U  ed.)  T.  B.  M*n.  (Ky.)  543,  18  Am.  Dec. 
560;  January  v.  January,  7  T.  B.  211;  Frank  v.  Davis,  135  N.  Y.  275, 
Mon.  (Ky.)  542,  18  Am.  Dec.  211,;  31  N.  "E.  1100,  17  UR.A.  306;  Atoder- 
Cobb  V.  Duke,  36  ^Hiss.  '60,  72  Am.  son  ^.  Pilgram,  30  8.  C.  498,  9  8.  E. 
Dec.  157:  Frank  v.  Davis,  135  N.  Y.  587,  14  A.  S.  R.  917,  4  UR.A.  205; 
275,  31  N.  E.  1100,' 17  LJl.A.  306;  Bradlev  Engineering,  etc.,  Co.  v.  Muz- 
Bradley  Engineeriag,  etc.,  Go.  r.  sy,  54  Waah.  327, 103  Paa.  37, 18  Ann. 
Mnzzy,  54  Wash.  227,  103  Pae.  37,  Gas.  1072. 

18  Ann.  Cas.  1072.  lfot«:  103  A.  S.  B.  55. 

13.  Frank  v.  Davis,  135  N.  Y.  27fl,  16.  Frank,  v.  Davie,  l35  N.  Y.  275, 
81 -N.  E.  1100,  IT  L.R.A.  306,  31  N.      UOO,  17  L.E.A.  306.  , 

14.  Sea  Bqtnn,  «i.  10,  p.  870  et  17.  City  Bank  v.  Plank,  141  Wis. 
seq.                   -  6&a,  ISl  N.  W.  1000,  X3^  A.  S.  B.  62, 

16.  Dodge  r.  SVeedman'a  Sav.,  etc.,  .18  Anp:  CaB,|8a8.  - 
Co.,  106  U.  S.  446,"  1  8.  Ct.  336,  .27  .  ,  •  ■ 

667 


Digitized  by 


Google 


483,  484 


UOBTOAOB8 


19  B.  C.  L. 


Bale  of  th«  lai»d  whieb  raialto  from  the  fact  that  pending  afipeal.  from 
the  judgment  of  fcredosnre  a  sale  of  the  land  was  made  nndW  a  prior 
mortgage  and  a  surplus  was  left,  insufficient  to  pay  the  junior  mortr 
gage  ^though  the  statute  provides  for  a  personal  judgment  for  the 
reddue  of  the  debt  which  is  unsatisfied  "after  a  sale  of  the  mortga^d 
property."  A  deficiency  judgment  after  crediting  the  amount 
realized  from  foreclosure  has  been  held  erroneous,  where  all  the 
notes  were  not  due,  although  the  mor^jage  auUiorited  a  sale  of  all 
the  proper!?  when  the  first  note  became  due.'* 

483.  Ifecesdtf  of  Ezbaustiag  Mortgaged  Praperty^ — ^The  rule  has 
been  stated  that  a  personal  deficiency  decree  may  be  rendered  con- 
ditionally at  the  time  that  tbe  decree  of  foreclosure  is  rendered,  or 
absolutely  after  sale  and  ascertainment  of  the  balance  due.**  But  it 
is  generally  held  that  until  there  shall  be  a  deficiency  <m  a  fore- 
closure sale,  there  can  be  no  personal  judgment  against  the  mortgagor, 
who  is  entitled  to  have  his  debt  paid  out  of  the  land  so  far  as  the 
proceeds  realized  on  f<«eclosure  Kile  may  render  payment  possible^ 
The  land  is  thus  made  primarily  liable  for  the  payment  of  the  obliga- 
tion,  and  the  mortgagor  can  be  called  on  to  pay  only  where  the  pro- 
reeds  of  a  sale  of  the  land  are  insufficient.'  Thu^  it  h«s  been  held 
that  a  final  judgment  for  a  deficiency  in  forecloeure  proceedings  can- 
not be  rendered  until  after  the  incoming  of  the  report  of  the  sale 
of  the  mortgaged  premises.  If,  though  in  form  a  deficiency  judg- 
ment, it  is  in  fact  rendered  before  tliat  time,  it  is  a  mere  nullity, 
which  does  not  conclude  the  right»  of  the  parties  ther^,  and  upon 
which  execution  may  not  issue.'  It  is  the  usual  practice  for  the 
referee  to  ascertain  and  state  tiie  amount  of  deficiency  in  his  report 
of  sale,  and  the  names  of  the  parties  who  are  liable  for  its  payment; 
and  upon  the  confirmation  of  the  report  judgment  for  the  deficiency 
may  be  docketed,  and  a  direction  to  the  referee  to  r^EKtrt  ai&cb  facts 
should  be  included  in  the  decree  of  sale.' 

484.  Effect  of  Noaresideiice  of  Mortgagor;  Statute  PrahlMtiiig 
Z>efideney  Judgment—A  personal  deficiency  judgment  against  a  non- 
resident rendered  in  foi*eelo0ure  proceedings  and  baaed  upon  service 
of  summons  by  publication  is  void,  and  no  valid  sale  can  be  had 
under  an  execution  issued  thereon.*   But  it  has  been  held  that  if  a 

18.  Frank  r.  Davis,  136  N.  Y.  276^  795,  48  Ii.B.A.(N.&.)  475;  Paimde  v. 
31  K.  E.  llOO,  17  L.B.A.  806.  JSefanwder,  81  Neb.  553, 86  N.  W.  562, 

19.  Note:  37  L.R.A.  748.  87  A.  8.  B.  466. 

80.  Springer  v.  Uw,  166  IB.  542,  Notes:  43  A.  8.  B.  839;  4  LJLA. 

67  N.  £.  436, 76  A.  S.  B.  ST.  205. 

1.  Woodward  v.  Brown,  118  Gal.  8.  PaRotle  t.  Sehroeder,  61  Nd». 

283,  51  Pae.  2,  642,  63  A.  8.  R.  108;  653,  86  N.  W.  662,  87  A.  S.  B.  466. 

Gzisnuui  T.  Lanterman,  149  Cel.  647,  S.  Note:  4  L.B.A.  205. 

87  Pae.  86, 117  A.  8.  B.  167;  Claik  4.  Bltimberg  v.  Biroh^  09  Cal.  416, 

T.  Faddodc,  84  Idaho  142,  132  Pas.  34  Pae.  102,  37  A.  S.  B.  67;  Latta 
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judgmoit  has  been  entered  agaiost  a  nonr«flident  foreolosing  a  mort- 
gage, such  judgmmt  being  baaed  on  constructive  service  of  process, 
an  action  may  be  moiatained  against  the  d^endant  to  recover  the 
amount  of  the  deficienoy  remaining  after  such  sale.*  Very  few  stat- 
utes aboKshing  deficiency  judgment*  for  mortgage  debts  have  been 
enacted.  The  statutes  which  seek  to  change  the  rights  and  remedies 
of  mortgagor  and  mortgagee  have  -  more  frequently  tak^  other 
courses,  suo^  as  confining  the  remedy  of  ttie  mortgagee  to  one  action, 
or  to  the  mortgaged  premises  in  absence  of  a  bond,  or  preventing  a 
second  action  after  foreclosure  begun  unless  leave  of  the  court  is 
obtained.*  It  has  been  held  that  a  statute  forbidding  a  deficiency 
judgment  on  a  mortgi^  givoi  to  secure  the  purchase  {nioe  of  real 
estate,  or  the  note  or  obligation  secured  by  the  siune,  does  not  prevent 
a  suit  on  the  note  independently  of  the  mortgage,  in  which  a  personal 
judgment  for  its  full  amount  may  be  given.^  And  it  has  been 
dedded  that  a  statute  abolishing  a  deficiency  judgment  on  foreclosure 
cannoi  i4>ply  to  pedding  actions,*  to  mortgages  on  which  the  right  of 
action  had  accrued  but  on  which  suit  had  not  been  begun,  or  to  mort- 
gages executed  before,  but  not  maturing  until  after,  the  act  took 
«ffect.  But  where  the  statute,  althougli  prohibiting  a  deficiency  decree 
in  the  foreclosure  proceedings,  provides  for  a  subsequent  remedy  on 
the  bond  for  any  deficiency,  it  does  apply  to  existing  mortgages  * 

485.  Effect  of  Agreement  between  Parties;  Hodification  or  Vaca- 
tion of  Judgment;  EstoppeL — If  a  judgment  is  entered  directing  the 
sale  of  premises,  and  that  the  defendant  shall  pay  any  deficiency 
that  may  arise  from  such  sale,  it  is  an  adjudication  of  the  rights  of 
the  parties,  and,  while  it  remains  in  force,  the  court  has  no  authority 
to  set  aside  a  deficiency  judgment,  on  the  gronnd  that  it  was  agreed 
between  the  parties  before  the  judgment  was  entered  tiiat  the  plaintiff 
would  bid  the  full  amount  of  the  judgment,  and  that  the  defendant 
should  not  be  liable  for  any  deficiency.^*  A  judgment  on  motion 
may,  however,  be  vacated  or  modified  on  the  ground  that  it  was 
entered  contrary  to  an  oral  agreement  between  the  parties,  though 
a  rule  of  tiie  court  declares  that  no  private  agreement  or  consent 
between  the  parties  or  their  attorn^  in  respect  to  the  proceedings 

T.  Tntton,  122  Cal.  279,  54  Pac.  844,     7.  Page  t.  Ford,  65  Ore.  450,  131 
eS  A.  S.  R.  30;  BoMofski  v.  Jaeobew,  Pac.  1013,  Anv-  Gap.  1915A  1048,  45 
36  Utah  165,  104  P«c.  117,  26  Lit.A.  L.RA.(N.S.>  247.  • 
(N.S.)  898.  8.  Thompson  v.  Wert,  59  Nob.  877, 

Note:  50  L.RA..  583.  82  N.  W.  18,  49  UR.A.  337. 

6.  Blombei^  v.  Birah,  99  Cal.  418,     Note:  45  L.R.A.(N.S.)  248. 
34  Pac.  102,  37  A.  S.  R.  67;  Bou-  •  9.  Note:  45  L.RA.(N.S.)  248. 
oofski  T.  Jacobeen,  36  Utah  165,  104     10.  Mataal  L.  Ins.  Co.  v.  O'Oon- 
Fac.  117.  26  UR.A.(N.S.)  898.  uell,  146  N.  7.  275,  40  N.  S.  787,  « 

6.  Kote:  45  L.R.A.(N.8)  247.  And  A.  S.  R.  796. 
see  sapra,  par.  481. 
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in  a  cause  shall  be  bindiz^  unless  reduced  to  the.fwtn  of  an  order, 
or  unless  evidence  thweof  exists  in  .writing.  H^^,  if  in  a  suit  to 
foreclose  mortgages,  an  oral  agreement  is  made  between  the  parties 
or  their  counsel  that  the  defendant  shall  not  be  liable  for. any  de- 
ficiency, and,  because  of  such  agreement,  the  defendant  consents  to 
the  entry  of  judgment,  and  does  not  attend  the  sale  of  the  property^ 
and  such  judgment  as  entered  makes  the  defendant  liable  for  a 
deHciency  resulting  from  a  resale,  he  may  obtain  rdief  from  such 
judgment  by  a  motion  in  the  court  wherein  it  was  entered,  and  may 
there  have  it  modified  so  as  not  to  conflict  with  the  oral  agreement.^^ 
Where  a  decree  foreclosing  a  mortg^  giyes  no  direction  for  the 
docketing  of  any  judgment  against  the  mortgagor  for  any  d^eisncy 
which  may  remain  after  the  sale,  and  the  complaint  shows  that  he 
has  instituted  proceedings  in  insolvency  for  his  discharge  from  his 
liabilities,  a  subsequent  order,  made  wi^out  notice  to  Mm  declaring 
him  to  be  personally  Hable  for  the  mortgage  debt,  and  directing 
judgment  to  be  entered  against  him  for  any  deficiency,  is  void,  though 
it  is  claimed  that  the  mortgage  d^t  was  owing  to  a  nonresident  of 
the  state,  and  was^  tiierefore,  not  subject  to  be  discharged  by  the 
proceedings  in  insolvency.^*  If.  a  plaintiff  entitled  to  an  alias  deo^etal 
order  for  the  balance  remaining  unpaid  under  a  decree  of  forecloeure 
instead  thereof  takes  out  an  ordinaxy  execution  and  sella  hereunder 
the  property  subject  to  such  decree,  while,  such  execu^oa  mi^ht  have 
been  vacated  on  motion,  a  sale ;  thereunder  is  valid  in  the  absence  of 
any  precedent  objection  to  the  writ.**  If  mortgaged  property  is  of 
sufficient  value  to  pay  the  mortgage  debt,  and  the  mortgagee  permite 
the  property  to  be  sold  under  foreclosure  in  order  that  his  representar 
tive  may  purchase  it  for  less  than  its  fair  market  value^  such  mort- 
gagee is  equitably  estopped  from  recovering  the  balance  due  on  the 
mortgage  note.** 

11.  Mutual  L.  Ins.  Co.  v.  O'DonneD,  IS.  Mitchell  v.  Ringle,  ISl  Ind.  16, 
14A  N.  Y.  276;  40  N>  £.  787,  48 -A.  60  >N.  E.  SO,  66  A.  S.  R.  212. 

S.  R.  796.  U.  iBlaad  Sav.  Baak  v.  Gahin,  20 

12.  Scamman  v.  fionslett,  118  Cal.  B.  L  158,  37  Atl.  809;  78  A.  S.  B.  846. 
93,  SO  Pac  272,  62  A.  S.  R.  226. 
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MOTIONS 


1.  Deflnitioa  md  FmetSou 

2.  Dilatory  Ifotioiis 

8.  Form  nod  Reqniittai 
4.  PitrtiM 

6.  WdAiM  Generally;  Mauur  asid  Tim*  «f  Stntot 

6.  Affidavits;  Proof  «f  Allegfitions 

7.  AUotnmM  or  Denial;  Entry  of  B«eord 

8.  Renewal  of  Hotioa 


1.  Definition  and  Functions. — A  mdtioa  ie  an  application  zna^e  to 
a  judge  or  chaoEcellor,  or  to  the  aauw  partiflB  when  constituting  a 
court,  in  open  court,  for  the  purpose  of  obtaining  a  rule  or  order 
directing  some-  aet  to  be  dme  in  favor  of  the  applicant.'  Thie  is 
usually  a  proceeding  incidental  to  an  action,  but  it  may  be  wholly 
distinct  from  that  kind  of  proceeding.'  According .  to  the  settled 
modem  practice  in  all  instances  in  which  irregularities  oould  iormwly 
have  been  corrected  on  a  writ  of  error  coram  vobis  or  audita  querela, 
the  same  objects  may  be  effected  by  motion  to  the  court,  as  a  mode 
more  simple,  more  expeditious,  and  less  fruitful  of  difficulty  and 
expense.'  A  petition,  in  common  phrase,  is  a  requ^t  in  writing,  and 
in  legal  language  describes  an  application  to  a  oourt  in  writing,  in 
eoDtradistiiMtion  to  a  motion,  which  may  b«  made  viva  "vocb.*  Motions 
are  generally  appropriate  only  in  the  absence  of  remedies  by  regular 
pleadings,- and  cannot  be  made  a.vaiIaUe  to  settle  important  ques- 
tions or  to  di^K>se  of  the  merits  of  tiie  case.'  Hence  it  has  been  held 
that  a  motion  to  dismiss  a  suit  in  the  supreme  court  of  the  United 
States  will  not  be  sustained  on  the  ground  that  a-suit  against  a  state 
eAieer  is  in  effect  against  the  state,  since  the  objection  goes  to  the 

1.  Oilman  t.  Contra  Costs  County,  (as  to  the  use  of  the  writ  <rf  «m>r 
8  Cal.  52,  68  Am.  Dee.  280;  Banur  eorsm  vobis) ;  Amim  Qctmu,  toL  2, 
T.  Hevmer,  34  W.  Va.  774,  12  8.  E.  p.  1162- 

861,  26  Av  &  B.  948.  4. -Shaft  v.  Phoenix  B^nt.Life  Ins. 

2.  Burner  v.  Hevener,  84  W,  Va.  Co.,  67  K.  Y.  544,  28  Am.  Sop.  138. 
774,  12  S,  E.  '861.  26  A.  S.  R.  948.'     6.  .  Illinois  Cent.  S.  Co.  v.  Adams, 

3.  Hams  v.  Hfurdemaa,  14  How.  180  U.  S.  28,  21  SL  OU  flfil«  4»  U.  S. 
d34, 14  XT.  S:  (L.  e^  444.  See  aleo  (L.  od.)  410. 

Apful  Am  EsBOB,  vol  2.  pi  305 


Digitized  by 


Google 


MOTIONS 


Id  B.  C.  L. 


merits  of  the  case,  and,  even  if  it  goes  to  the  jurisdiction,  should 
not  be  raised  by  motion,  but  by  demurrer  or  other  pleadings  in  the 
regular  progress  of  the  cause .•  A  motion,  although  reduced  to  writ- 
ingj  is  not  a  pleading  and  does  not  require  a  written  answer.  There- 
fore, on  a  motion  to  quash  an  indictment  the  state  is  not  obliged  to 
controvert  the  allegations  tff  tiie  motiod,  and  they  cannot  be  taken 
as  true,  though  uncon  trover  ted,  and  though  supjported  by  the  affidavit 
tff  the  defendant.'  While  there  is  some  conflict  of  ju^oial  opinion, 
^he  weight  of  authority  supports  the  proposition  that  an  i^peal  from 
an  order  and  a  motion  to  vacate  the  order  arc  alternative  remedies.' 
According  to  the  practice  in  some  jurisdicticois,  a  motion  to  strike 
out  a  bill  is  in  the  nature  of  a  demurrer  and  is  governed  by  the  rules 
applicable  thereto; *  and  a  demurrer  to  a  complaint  may  be  treated 
as  a  motion  to  make  more  d^nite  and  certain.'**  The  propriety  of 
motions  in  particular  instances  is  discussed  at  length  elsewhere  in 
this -work  in  connection  with  specific  aiiicles.^' 

2.  Dilatory  Motions. — ^Dilatory  motions  are  those  made  for  the 
purpose  of  cauuqg  delay,  and  it  lies  within  the  discretion  of  tiie 
court  to  refuse  to  hear  them.i*  The  mere  filing  and  presentation 
of  a  motion  or  repeated  motions  which  are  thought  to  be  for  the 
purpose  of  vexation  or  delay  do  not  constitute  contempt  of  court. 
The  court  may,  in  ihe  exercise  of  its  inherent  powei^  strike  them 
from  the  fllee  because  they  are  not  presented  to  subserve  the  ends  of 
justice  and  are  mer^y  for  vexation  or  delay,  but  unless  they  are 
presented  in  a  contemptuous  or  disrespectful  manner,  or  unless  they 
contain  matter  which  of  itself  constitutes  contempt,  the  court  cannot 
treat  them  as  contemptuous  merely  because  they  are  thought  to  be 
for  vexation  or  delay.** 

3.  Form  and  Requisites. — ^As  a  general  rule  motions  are  made 
orally,"  but  this  rule  has  been  changed  by  statute  in  some  states 
requiring  certain  motions  to  be  made  in  writing.'*  A  motion  should 

6.  BIiDois  C«ait.  B.  Co.  v.  Adams,  vol.  IS,  pp.  200,  302;  JnncuuNis,  voL 
180  U.  S.  28,  21  S.  Ct.  251,  4fi  U.  S.  15,  pp.  608,  623,  674,  682,  714,  716; 
{L.  ed.)  410.  Judicial  Sales,  vol.  16,  p.  102;  New 

7.  Brownfleld  v.  Sooth  OAroUna,  189  Tbial;  PLSu>iHa. 

U.  8.  426,  23  8.  Ct.  51S,  47  U.  8.  12.  Johnson  v.  State,  87  Ark.  45, 
<L.  ed.)  882.  112  S.  W.  143,  15  Aim.  Cu.  531,  18 

8.  Clopton  v.  Clopton,  10  N.  D.  569,  L.R.A.(N.8.)  619. 

88  N.  W.  562,  88  A.  S.  R.  749.  13.  See  Contevft,  vol.  6,  p.  494. 

9.  Schnlz  V.  Ziegler,  80  N.  J.  Eq.  14.  Oeveland,  etc,  B.  Co.  t.  Had- 
199,  83  Atl.  968,  42  L.RA.(N.p.)  98.  ley,  179  Ind.  429,  101  N.  B.  473,  45 

10.  Caaey  v.  Dorr,  94  Ark.  433,  127  L.E.A.(N.8.)  7M:  Shaft  v.  Phoenix 
S.  W.  708,  140  A  S.  B.  1^,  21  Ann.  Mat  lif  e  Ina.  Cou,  87  N.  T.  544,  23 
Cas.  1046.  Am.  Rep.  138. 

11.  See,  for  in^tanee,  AiVAOHioaTT,  IS.  Clevdand,  ete.,  B.  Co.'  v.  Had- 
toI.  3,  p.  871  efrieq.;  Dismissal,  Dis-  ley,  179  Ind.  429,  101  N.  E.  473,  45 
OONTINUANCI  AKD  NONSUIT,  vol.  9,  p.  L.R.A.(N.S.)  79tf. 

207;  iHKCmNTB  akd  Iniojucationb, 
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he  preciM  aod  certain  ao  that  the  coart  may  determine  just  wh«t 
nlief  the  moving  party  aeHcs,  and  it  is  no  .hardship  to  require  of 
litigants  suhstantial  conformity  to  such  a  rule.  It  is  poaeibley  how- 
by  an  oror  rigid  and  strict  eaforo«nent  of  the  roles  of  pia^iGe 
to  moke  them  hmdranees  to  the  doing  of  justice,  xathor  tiian  aids. 
Therefore  while  the  courts  constantly  endeavor  to  have  attorneys 
pr^are  thdr  moti(HU  with  careful  regard  to  the  roles,  tbey  will  not 
deoy  a  litigant  right  to  be  heard  and  have  relief  granted  because 
of  informiJity  in  the  motion,  if  its  purport  is  discernible.  When  a 
substantial  controversy  in  fact  exists  between  paitiee,  which  is  so 
presented  that  the  court  can  apply  the  law  and  adjust  their  rights, 
it  would  not  be  in  accordance  with  the  spirit  of  an  enlightened  juris- 
prudence  to  refuse  to  do  to  merely  because  of  some  slight  infonnality, 
or. a  failure  by  one  party  to  comply  strictly  with  the  rules  of  practice, 
in  matters  where  the  informality  or  omiBaion  will  not  work  injustice 
or  impose  any  hardship  upon  the  opposite  party.^* 

4.  Parties. — It  is  not  absolutely  essential  that  a  person  shall  be  a 
party  to  an  action  in  order  that  he  may  be  allowed  to  make  a  motion 
therein.  Thus  in  the  earlier  English  cases  it  appears  that  any 
stranger,  as  amicus  curise,  might  move  the  court  of  matters  apparent 
in  the  writ,  and  the  court  ex  officio  was  bound  to  abate  the  wri^  if  it 
was  vicious  for  falne  Latin  or  default  of  form,  or  that  the  one  plea 
went  to  the  whole,  and  the  court  would  discharge  all  others;  and  it 
has  been  held  that  if  an  indictment  is  apparently  vicious  anyone  as 
amicus  ctiritt  may  move  to  quash  it.^'  So  an  amendment  to  an 
•execration  may  be  made  by  the  oourt  <m  ttie  suggestion  of  anyone,  to 
■conform  the  execution  to  the  truth.*^  A  purchaser  at  a  judidal  sale, 
when  he  has  any  relief  to  ask,  becomes  a  quasi  party  to  the  cause, 
and  may  proceed  by  motion.**  likewise  in  some  jurisdictions  the 
•conrfes  pemiit  any  intsferted  person  to  diqnite  the  validity  of  an 
atterhment  and  move  to  dissolve  ii** 

5.  Hotke  GeaeraUy;  Masner  and  Time  ef  Service.— The  purpeee 
<>f  a  notice  of  motion  is  t*  bring  the  p«r^  infe»  coiirt  at  the  time  of  the 
motion,*  or  at  least  to  inform  him  that  a  motion  is  to  be  made,  thereby 
enabling  him  to  appear  and  contest  the  motion  if  be  desires  to  do 
so.'   Such  notioe  may  or  may  not  be  required,  but  where  required 

It.  LonisnUe,  sto.,  B  .Go.  v.  Gnek,  19.  Burner  v.  Hevener,  34  W.  Ta. 

130  lad.  139,  ao  N.  S.  4S1,  14  L.BA.  774,  12  S.  £.  S«l,  26  A.  S.  R.  948. 

733.  And  sm  Judioial  Balis,  yoL  19,  p. 

17.  Hale;  t.  Eureka  County  Bank,  113  et  seq. 

SL  Ner.  127, 26  Pee.  64, 12  L.B.A.  815.  20.  See  ^xuxsaum,  vol.  2,  p. 

Note:  Ann.  Gas.  1915A  197.  872. 

And  see  Aiaous  Curias,  vol.  1,  1.  Mak^»eaee  v.  Lokena,  27  Ink. 

1052.  435,  92  Am.  Dec.  283. 

U.  See  Exsoonoas,  vol.  10,  p.  2.  Alezaader  v.  Brown^  1  Pet.  AM, 

1243.  7  U.  S.  (li.  «d.)  314. 
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an  order  made  on  a  motion  without  notioe  is  void.'  If  a  party  deeiiea 
to  contest  the  validity  of  the  ^rvice  he  most  appear  i^>eGially  and 
aaik  to  have  the  service  of  notico  set  aside  as  ansuffieient.*  A  notioe 
is  waived  if  the  party  is  in  court  at  the  time  th4  motion  is  made,  and, 
without  objecting  to  the  want  of  notice,  proceeds  to  aigue  the  question 
invdved,  and  when  it  is  decided  against  him  takes  a  general  exception 
to  the  ruling;  *  and  where  he  voluntarily  appears  generally  and  eon- 
teslB  the  motion  in  the  court  below  he  cannot^  on  app«al,  object  that 
he  had  no  notice  of  the  motion,*  or  that  tile  aerrice  was  inBOfficient,' 
or  that  tiiere  was  any  other  irregularity  in -making' the  motioni*  Bat 
the  compearance  <rf  a  party  entitied  to  notice^  after'  judgm^l^  merely 
to  g^ve  notice  of  appeal,  is  not  such  an  appearance  as  will  dispense 
with  the  necessity  of  notice.'  If  a  notice  of  motion  is  sufiicientiy 
explicit  to  render  mistake  impossible  and  to  apprise  the  party  served 
of  the  proceedings  to  be  taken,  it  will  be  sustained  notwithstanding 
some  .technical  error,  for  nice  and  technical  objections  to  the  notice, 
where  eveiy  purpose  of  substantial  justice  is  ^ectedj  ought  nbt  to 
be  favored.**  The  general  rule  is  that  service  of  notice  must  be 
perscmal  in  the  absence  of  any  specified  provision  as  to  the  mode; 
but  it  has  been  held  that  lacjc.of  personal  service  will  be  waived  where 
an  attorney  has  knowledge  that  a  copy  of  a  notice  was  left  with  a 
oo-occupant  qf  his  office  and  made  no  effort  to  contest  the  mffici^cy 
of  the  service.'^  A  recital  in  &  judgment  or  order  of  "due  notice" 
.cannot  prevail  against  evidence  furnished  by  the  same  record  that 
the  notioe  wa^  not  duly  aarvjed.  A  finding  of  ootiee  is  at  beet  but 
prima  facie  evidence  of  notice,-  and  ^if  a  general  finding^  is  always 
limited  by  and  construed  aa  referring  to  the  actual  notice  found  in 
the  record."  Thfiiiength  of  time  that  a  notice  of  motion  must  be 
served  before  the  motion  can  be  heard  is  usually  regulated  by  statute 
or  rule  of  court,  and  as  a  rule  depends  upon  the  residraee  of  the 
ptfties^  and-whvtiiBr  the  notice' is^  served  by  mail-tHr  poncually.  It 
is  alflo  aometibiaB  pvovided  that  the>!oart  '<»  judge  may  fix  a  shorter 

3.  Cnrran  v.  Abbott,  141  Ind.  482,  9.  MeEJuaey  v.  Jooes,  7  ^tx.  598, 
:4e  N.  a.  1001,  60  A.  S.  B;  837.     '  58  Am.  -idee  83  tad  Qot«. 

4.  Eadie  v.  Eadie,  44  Mont.  391,  10.  Alexander  v.  Brown,  1  Pet. 
120  Fac  239,  Ana.  Cas,  1913B  479.  683,  7  U.  3.  (Ll  ed.)  314.    Sea  also 

6.  Herman  v.  Santee,  103  Cal.  519,  Lind  v.  Webber,  36  Nev.  623,  134 
37  Pac.  509,  42  A.  B.  E.  ;145.  Pac  461,  135  Pac  139,  141  Pac.  458, 

6.  Reynolds  t.  Hurifl,  14  CaL  667,  Ana.  Cas.  1916A  1262,  SO  UBJl. 
76  Am.  Dec.  459.  .  ■'    -  '  (K-S.)  1046. 

7.  Eadie  v.  Eadie,  44  Mont.  391,     11.  Note:  18  t.R.A.  500.' 

120  Eae.  239,  Anu.  Cas.  1913B  4^9.     12.  Treftz  v.  Stahl,  46  HI.  App. 

"8.  Miller  v.   Cavanaugh,  99  Ky.  462,  18  L.R.A.  500. 

377,  35  S.  W.  920,  59  A.  S.  H.  463.     IS..  Mickd  v.  Hicks,  19  Kan.  578, 

And  sed  generally,  ArFBARfNOKS,  yoL  '  27  Am.  Rep.  ISL 

2,  p.  336  et  aeq.  ^ 
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tuna  than  that  ipedfied  in  the  statute.'^.  In  oomputiiig  t^e  time 
within  which  a  notice  of  motion  must  be  served, the  genexal  rule 
applies  that  the  first  day  of  the  period  is  tp  be  excluded.''  A  party 
should  not  be  denied  ihe  right  tp  be  heard  on  a  motion  because, 
through  no  fault  of  his,  the  notice  is  not  served  or  filed  within  the 
statutor;  time.  Thus  where  notice  of  motion  is  mailed  in  ample 
time  to  reach  its  destination  within  the  statutory  period,  but,  through 
a  miscarriage  of  the  mails,  it  is  delayed  beyond  that  period,  ^e 
moving  party  should  be  allowed  to  he  heard  on  the  flxotion.'*  Where 
there  is  no  statute  requiring  the  papers  upon  v^ich  the  motion  is 
based  to  he  filed  any  ^edfd  time  preceding  the  date  named  for 
making  the  motion,  a  notice  of'  tiie  hearing  of  a  proposed '  motion 
may  be  served  before  tiie  papers  updn  which  thcr  motion  Is  based 
have  been  filed  in  court*'  ( 
•  6.  AiBdaWtt;  Pnof  of  Allecatl«as.r— Motions  for  a  raU  or  order 
affecting  substantial  rights  ooght  regularly  to  be  aco(»upfuued  foy  aia 
affidavit  verifying  tiM  facta  on  which  they  are  gronnded,  and,  when 
not  so  supported,  they  will  not  in  general  be  enteartained  by  the  court 
for  affirmative  aotion.**  LUcewise  where  the  existence  of  certain 
facts  are  necesoary  to  the  jurisdiction  of  the  court  to  hear  a  motieo 
in  a  given  case,  it  is  necessary  that  all  the  facte  whieh  are  indier- 
pensable  to  found  the  jurisdiction  should  be  stated  in  the  motion 
and  accompanying  affidavits,"  and  without  tfeem  the  oonrt' cimnot 
be  justified  in  granting  the  order.**  And  it  ia  neeessairy  thai  pap  ears 
which  are  to  be  read  on  the  motion  should  be  served  on  the  opposite 
party  so  as  to  give  him  an  opportonitrf  to  answer  thwa,  or  uStAme- 
Btand  the  eontente  thereof.  '  If  such  service  is  -not  made  the  court 
ought  not  to  pflonoaii  the  p^Mm  to  be  read  at  the  hearing.**  When 
the  aUegationa  of  a  motion  are  oontiovetted  the  merii^'party  mmt 
sustain  thoee  allegations  by  sufficient  pioof.* 

7.  AUowaaMO  ev  Denial;  Entry  of  Recerd^^t  is  by-  no  means 
niieomm(m  for  tiie  court  to  refuse  to  interfere  upon  motion,  in  eaus 
where  the  proceedings  are  clearly  erroneous,  and  to  put  the  party  to ' 
his  writ  of  error  or  other  remedy;  for  the  refusal  ef  the  mptKm  l^es 

14.  £ladie  v.  £a4ie,  44  ModU  391,  FtjKDS  asd  Db^its  in  Coukt, 

120  Pac.  239,  Aim.  Cas,  1&13B  479.  12,  p.  680. 

16.  Note:  49           222.   And  set  19.  Thatcher  t.  PoweU,  6  Wheat 

generally,  Tiua.  119,  fit  V.  S.  (L.  ed.)  221;  Ex  parte 

16.  Chicago,  ete.,       Co.  v.  £ast-  Wood,  9  Wheat.  603,  6  U.  S.  (L.  ed.) 
ham,  26  OJUa.  605,  UO  Poc  887,  30  171.  . 

LJ1.A.(N.8.)  740.    ,  20.  Morley  v.  Green,  11  Paige  (N. 

17.  Makepeaee  t.  Lnkens,  27  Ind,  Y.)  240,  42  Am.  Dee.  112. 


is:  Texas  v.  White,  131 1).  S.  XGV,  189  U,  S.  4^,  23  &  Ct.  51^  47 
appendix,  19.U.S..  (L  ed.)  .632.  See  S.  (U  ed.)  88S.  .       .  .  , 


435,  02  Am.  Dec  263. 
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every  tesAedy,  which  is  of  right,  open  to  him.'  The  general  rule  is 
that  unlesa  tiie  moving  party  is  entitled,  aa  a  matter  of  right,  to  the 
relief  demanded,  it  is  not  error  to  deny  a  motion  which  cannot  be 
allowed  aubstantiaUy  in  the  form  in  wliich  it  ia  presented.  In  line 
with  this  general  rule  it  has  been  held  that,  in  both'  dvil  actions 
and  criminal  prosecutions,  a  motion  to  strike  out  the  entire  testimony 
of  a  witness  ^ould  be  denied,  if  any  part  thereof  ia  admissible  for 
any  purpose.  The  motion  should .  htr  confined  to  the  inadmiaaible 
portions;  otherwise,  it  will  be  too  broad.'  Likewise  motions  to  modify 
judgments  or  interlocutory  orders  and  motions  to  strike  out  plead- 
ings, judgments  or  interlocut(»'y  orders  will  be  denied  where  they  are 
not  well  taken  aa  a  wholes  In  general,  motions  and  rules  made  in 
the  course  of  suits,  over  which  the  court  has  an  acknowledged  juris* 
diction,  are  not  ^tered  of  record.  But  where  a  rule  is  the  sole 
foundation  of  the  suit,  and  the  fitqt  step  in  its  progress,  that  rule  can 
only  be  granted  under  q>ecial  circnmatanoeB  prescribed  by  law ;  it  is 
not  sufficient  to  show  that  the  rule  itself  was  gnuited,  but  it  must 
also  appear,  by  the  proceedings,  that  it  was  rightfully  granted.*  It 
has  been  held  that  the  testimony  of  a  judge  that  the  court  verbally 
ordered  an  act  to  be  done  is  inadmissiUe^  as  the  records  of  the  oourt 
.are  the  evidence  of  its  official  acts.* 

8*  ZUbvpkI  «f  HotloiL— The  strict  rule,  of  ras  adjudioata  does  not 
v^ply  to  motions  in  a  pending  action,  and  a  trial  court  has  jurisdictioB 
to  and  may  in  its  discretion  allow  a  renewal  of  such  motions.'  A 
«ourt  of  superior  jurisdietioB,  unless  restricted  fay  statute^  has  such 
control  of  its  own  orders  that  it  may  vacate  or  modify  the  same  in 
furtherance  of  justica,  and  also  determine  the  oonditions  upon  which 
they  shall  be  operative.^  It  has  frequently  been  held  that  a  second 
motion  for  the  same  relief  upon  a  new  slate  of  faots  may  be  made 
wittiout  leave  of  the  court,*  but  when  the  hsv  Biotion  ia  bised  on 
tha  same  state  of  iapts,  the  hearing  of  the  new  motion  is  disoretioaary 

■     Boyle  v.  Zacbaiie,  6  Pet.  648,  S  S.  R.  210;  Modlin  v.  Ptatte  County, 

U.  S.  {L.  ed.)  632.  8  Mo.  236,  40  Am,  Dec.  135  and  note. 

3.  Padgett  v.  State,  64  Fla.  389,  59  7.  Fiak  v.  Hicks,  29  S.  D.  399,  137 
So.  946,  Ann.  Gas.  1914B  897;  Baum  N.  W.  424,  Ana.  Gas.  19141)  971  and 
T.  Thorns,  150  Ind.  378,  50  N.  £.  367,  note. 

65  A.  S.  B.  368.  8.  Cl«>ton  v.  Clopton,  10  N.  D.  569, 

4.  Baum  v.  Thorns,  150  Ind.  378,  88  K.  W.  562,  88  A.  S.  R.  749.  And 
SO  N.  E.  357,  65  A.  S.  R.  368.  see  Orders  Of  Court. 

6.  Ez  parte  Wood,  9  Wheat  60S,  6  9.  Oopton  v.  Glopton,  10  N.  D.  569, 


6.  Johnson  v.  State,  87  Ark.  45, 112  note;  Fiak  v.  Hicka,  29  S.  D.  399,  137 

S.  W.  143,  15  Ann.  Gas.  531,  18  N.  W,  424,  Ann.  Gas.  1914D  971  and 

LJtA.(N.S.)  619 J  Boyd  County  v.  note. 

Boss,  06  Ey.  167,  25  S:  W.  8,  44  A.  Note:  40  Am.  Dee.  368^ 


S8  N.  W.  562,  88  A.  S.  R.  749  and 
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with  the  court,  and  leave  must  be  obtained.'*  A  party  is  not  per- 
mitted to  divide  up  his  objections  or  claims  {or  relief  \iff  several 
motions,  where  complete  r^ef  can  be  granted  upon  one;  and  all 
known  objections  or  claims  for  relief  against  the  same  irregularities, 
not  u^ed  by  the  first  motion,  are  waived.^'  There  is,  however,  author- 
ity to  the  effeet  that  if  a  mptun  v  -d^ni^.ti^catise  of.4«f9ots  in  the 
moving  pi^>er8,  it  is  nei  necessary  \o  eotaia  leave  to  renew  although 
it  is  based  on  the  same  facts.^'  Under  the  practice  in  some  states 
leave  to  renew  the  motion  after  its  decision  must  be  ^antedj  if  at  all, 
at  the  time  of  such  decision,  and  be  a  part  and  qualification  of  the 
order  on  the  first  motion,'*  but  ordinarily  an  independi^t  appHceition 
has  to  be  made  for  such  leave.**  It  -has  been  held  that  an  atdet  to 
show  eaiite  directing  that  the  application  should  be  heard  is  held  to 
bo  tantamount  to  an  express  leave  of  court  to  present  the  matter  a 
second  time  to  the  court,'*  and  the  fact  that  the  court  hears  the  same 
motion  a  second  time  is  conclusive  proof  that  the, court  either  before 
or  at  the  hearing  had  given  leave  to  present  the  mattet  anew.'* 

y 

10.  DolfiHB  T.  Froscb,  5  HiU  (N.  430,  78  Am.  Dw.  719  abd  note. 

T.)  493,  40  Am.  Dec.  368  ana  note;  14.  Fisk  v.  ^icks,  29  S.  D.  399^  137 

dopton  V.  Clopton,  10  N.  D.  569,  88  N.  W.  424,  Ann.  Cas.  1914D  97l 

N.  W.  562,  88  A.  S.  R.  749  and  note;  16.  Clopton  V.  ClbptOB,  10  K.  D. 

Fisk  T.  Hieka,  29  S.  D.  399, 137  N.  W.  569.  83  N.  W.  582,  88  A.  S.  B.  749. 

424,  Ann.  Csa.  1914D  971.  16.  Clopton  v.  Clopton,  10  K.  P. 

11.  Boneateel  v.  Orvis,  23  Wis.  506,  569,  88  N.  W.  663,  88  A.  8.  B.  740: 
99  Am.  Dee.  201.  Flak  v.  Biaks,  29  S.  D.  390, 187  N.  W. 

IS.  Note:  78  An.  Dee.  720.  424,  Ann.  Cea.  1914D  971. 
IX  Convith  r.  State  Bank,  11  Wis. 


MOTOR  VEHICLES 

Bte  Aim>MeBn<B8,  vol.  a»  ^  UUi 


MULTIFARIOUSNESS 

-  1 

Bm  B«lffi»,  -ffoL  10^     491  St 


MULTIPLICITY  OF  SUITS 

See  Aoncnrs,  ToL  1,  p.  369  (eonaolidation  of  aetiona  to  p^evWt  mnlttplieitr 
of  mils) ;  Bqinrr,  vol.  10,  p.  281  et  aeq.  (ground  of  eqidty:  jinrisaiettQa). 
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MUNICIPAL  CORPORATIONS 


I.  Nature,  Establishment  and  DissoLUTioif 
n.  Powers  Wbich  May  Con6titutionaI(IiY  Bb  Gxvbn  to  a 

MumCIFAL  GORPORATIOK  • 
in.  LbGIBLATITI  COHISOL  OTZR  UuiaciPAL  OOIP<»bATIOm  ' 

IV.  IicFLiBD  Potters 
V.  Police  Power 

VL  HuiviciPAL  Council  or  Governing  Body    ;  ^  . 
VII.  MUNICIPAI,  Administbative  OmcsBS 
Vni.  (Tazatiom  and  Licenses 
'IX.  LniuTATioir  on  Indebtedness 
'  !^  BoKOB  Ain>  Warrants 
XI,  Claims,  Suits  and  JtTDOHBNTS 

Xn.  COKTBACTS 

XIU.  Liability  in  Tort 
XIV.  Property  of  Municipal  Cobcobations 
XV.  Franchises 

XVI.  Rights  and  Remedies  ov  Gitizbhs  and  TAZPAYOi 


I.  H4tare,  BitftbUthmvat  aad.  Dissplmtion 

1.  Seope'  of  Aitide 

2.  Municipal 'Corporation  Defined 

3.  Hnnicipal  Corporations  Distmguished  from  Other  Corporations 

4.  Mnnieipal  Corpwations  Distivpiiahi^  fcam  Other  Terpt<»ial  SabdivisioMi 

5.  CoontioB  '  '  -  '        ...  *  -       .  _ 

6.  Cities  and  Towns 

7.  Townships,  Villagoi  and  fldfaovdittlite  BbMsti    •  - 

8.  Orig^in  of  Monicipal  Corporations 

9.  Two-fold  Character  of  Manieipal  Corporations 

10.  Location  and  Boundaries 

11.  Estabtidunent  of  Monicipal  Corporations 

12.  Aeoeptanc^  o(  ChaM^  '     *  : '  ■  i 

13.  Mnnieipal  Corporations  by  I^reaeriptioa  ' 

lli.  Monicipal  Cpiporatiwis  ^  Tuto  ^  . 

Is.  Dissolution      .  /  / 
18.  Reoi^anization  '  '  ' 

678 


Digitized  by 


Google 


n.  Powers  WUch  Kay  ConstittttioiuUly  Be  -^iT^  to  m  Itanftijftl 

Corporation 

17.  Delflgatitm  of  SoTereign  Powers 

18.  Aeeq>taiice  of  Amendment  of  Charter  Oi'tN^SUittto 

19.  Expenditnie  of  Munieipal  Funds  for  Furpoiw  Hot  Bridto  -    ■  - 

20.  Aid  to  Mannfaetnring  Enterpriq^B  ,   '  ' 

21.  Wozfcs  of  Intenud.ImpTOTeflMrit''  ■  ,  -    ■  .  . 

,22.  Aid  to  Bifflfroadfc'^  ■  "     ■  •  • 

2^  Aid  to  Railroads;  Special  Ctmstitatioiial  Pr^rkdona 

24.  Constmotira  of  Railroad  .\tj  jyitnipjpaUty  , 

25.  Public  In^tationa 

26.  Public  Servieei  Wa^«  aad  Idffht  ,     .   ,         ,      .  . 

27.  Sale  of  Commodities  to  tiie  PobHB 

28.  Exceptions  and  Qnalifieatioiis  to  Role  Prohibitinc  Sale  ot  Ctmniottka 

29.  Pubbo  Education,  Amusement  and  Inspiration  . 

30.  Relief  of  '^etims  of  Publu  Calamity  '    «    .  .- 

31.  Oratuities  and  Unmeritorioos  Claima  ' 

32.  Payment  of  Mwal  Obligations 

33.  Pennons 

31  Boon  ties  i    .  , 

m.  LagialatiTe  Control^  over  Xupidpal'  Corporatiodii 

35.  The  Ri^t  of  Local  SefP-goveniment 

36.  Le^^islative  Control  over  Powers  of  Mnnicipal  Corporations 

37.  tfnnicipal  Charter  Not  a  Contract  '  .  ' 

38.  L^islative  Control  over  Bonndartea  oi  Httniflipal  Corpontioaa 
90.  Consent  ^f  Territory  Affected 

40.  Requirement  of 'ContigTlity  ^ 

41.  Annexation  bf  Judicial  Decree  ' 

42.  Special  Constitutional  ProrisiOTw 

43.  Aimezation  de  Facto 

44.  Apportionment  of  Assets  and  labilities 

46.  Lc^slative  Control  otA:  FoMi  of  Vmtieipal  Ctorertuaeat 

46.  Special  and  Local  Laws  -  '   '  ' 

47.  ConstitutionarVNn>!si6ifa^  PlMiibitSng  SpCHiiat  and  Local  T-^yMtM^^    ,  . 

48.  dassifieation  of  Mnnicipalities  by  PopnUtion  or  Ot&wWiaa 
Claesifleatioa  ICnst  Not  Be  Arbitrary 

50.  Purposes  for  which  Clasmflcation  u  Fermistabia 

51.  ConumssiMi  Form  of  Gorenimeilt 

52.  Initiatrre  and  Referendum  '  !    -  • 

53.  Home  Rnla  Charters  >..>...-( 

54.  Home  Rule  Confined  to  Uunidpal  Aifairs 
56.  Operation  of  Home  Rule  Obatets-    '  > '  ■  ' 

56.  L^i^atiTO  Control  over  Appointment  of  Monieipal  Offleflfi 

57.  Appointment  as'BkHntlVb  Fnnetion  >    •  >  '  . 

58.  Special  Constitutional  ProVisi<«s 

59.  dril  Service  Unn  -  '  '  '  ■  " 
<W.  Veterans'  Preference  Acts 

61.  Bipartisan  Boards  .  .    '      w  . 

62.  Regnlation  of  Wages  aSBd^Hoors  of  Labor    '  '  ' 

63.  Bcnall  of  Municipal  Officers 

64.  Legislative  Control  over  Property  of  MndMpal  Cotporatlori  '  ' 

65.  P<diee  Department  .  -  ' 
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XPMIGIPJOi  G(»iP0iMk1!KIHt  lj»  B.  a  U 

87.  Fire  Department 

68.  PnbHe  Paiks 

69.  Watorwo^ 

70.  Health  Departnakt;  CoMtflriM 

71.  Schools;  Sevwn;  LihraziBi. 

72.  Property  Held  in  Tmrt 

73.  Le^latiTe  Control  over  Mnnieipal  Fnndt 

74.  T^yielative  Control  over  Mnnieipal  Contiaeti  and  Fmiiih'— 

IV.  Implied  Pow«n 

75.  Powen  Must  Be  Incident  to  Tboee  Bxpready  Qxinfead 

76.  Acqnisitiop  and  Owneiship  of  Proper^ 

77.  Leue  of  Mnnieipal  Property 

78.  Bale  ot  Mnnieipal  Property 
TO.  Employmnt  of  Coonael 

80.  Compromiae  of  daixos 

81.  Submieaion  to  Axbitratiwi 

82.  Acting  aa  Tnntee 

83.  Troflta  for  Non-municipal  PnrpoMa 

84.  Boirowii»  Money  and  Inenning  Indelitedncii 

85.  Ereetiw  Halla  for  PnbUe  AaMmUy  ■ 
8&  Extenffing  and  Improving  Streeta 

87.  Pannitting  Uae  of  Stneti  for  PriTSta  Pupoaai 

88.  Temporary  Uae  of  Pnblie  W19  for  Private  Pwposw 

89.  Anthorizing  Erection  of  Struetuiee  in  Stveata 

90.  Lighting  and  Sprinkling  Streets 
01.  Vacating  Streets 

92.  Receiving  Donation  aa  Indneonant  for  Loeatiag  PttUis  Weik 

93.  Preaarvation  of  PnUie  Health 

94.  Begnlation  of  Fislnng 

95.  Engaging  in  Private  Business 

96.  Providing  Publie  Water  Supply 

97.  Supplying  Qlaetrie  Idgbt  to  Private  CoasnnwKS 

98.  Snbseribmg  to  Stock  of  Private  Corporatifni 

99.  Sxp^ding  Hopes  for  KitortuniiMntB  and  CalabnitiuM 

100.  £idemnifyiiia  Pnblie  Offleara 

101.  The  Prevention  of  Chrinu 

102.  Pomn  Not  EzereiBable  for  Private  Bendlt 

103.  Ezenriae  of  Powen  outside  Corporate  limits 

104.  Povers  Cannot  Be  Bartered  Away 
106.  Ddegation  of  Powera 

y.  Police  Power 

106.  Delegation  of  P<^ce  Power  to  Mnnieipal  CorporatieMa 

107.  Conmtntionality  of  Delegation  of  PoUw  Pomeff. 

108.  Police  Power  Not  Inherent  in  Mnnieipal  Gorpraatiaiii  ■ 

109.  Application  of  Poliee  R^^alations 

HO.  Conflict  with  Constitntiott  or  Statntes  • 

111.  Regulation  of  Subjects  Covered  by  Steta  Lns 

112.  Ordinanees  Must  Be  Reasonable 

113.  Detenninatioga  of  iReasonablenesB 

114  Orttumesa  Must  Be  Certain  and  DeOnito 
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B,'     U  '  HUNICIPAL  COBPOKAmOKS 

115.  ConsteMtiDA  of  OnUmaieoB  . 

116.  Certainty  of  Penal^  taposiad 

117.  Equality  and  Uniformity  in  Op««tkui 

UB.  Ordinance  Conforriag-  UnreBtnuued  Dfaer«tiMi      AdiaiiiMntiv»  Offlom 

119.  Ordinance  Applicable  in  Discretion  of  Nei^iboriag  OvMBi 

120.  Conformity  oC^Sabjest  Mattw  t»  Tillft 

121.  Partial  Invalidity 

122.  Noiaances 

123.  Oeeupations  and  Bnsineam  Qwerally 
IM.  Slaagfatcrhoases 

126,  E^ping  Domastie  Aoimab  QtaenSIf 

126.  Keeping  Dogs  ' 

127.  Impounding  Cattle  Running  at  Larg« 

128.  Garbage,  Manure  and  Deajd  A»i!***>ff 

129.  Quarantine  Regulations  •     ■    ■  . 

130.  Compulsory  Vaccination 

131.  Cemeteries  and  Burial  of  the  Dead 

132.  Emission  of  Dense  Smoke 

133.  Limiting  C^rowth  of  Vegetation  , 

134.  Building  Regulations 

135.  Establi^mient  of  Fire  Limits 

136.  Repaus  on  Existing  Buildings 

137.  Sanitary  Plumbing  ,       ,.  . 

138.  Keeping  and  Use  of  Explosives 

139.  Storage  of  Inflammables 

140.  Aesthetic  Considerations;  Buildings;  BillboivdSr  elti       -  ■ 

141.  Segregation  of  Races   .  ,. 

142.  Duoroerly  Conduct 

143.  Sale  of  Intoxicating  liquors 

144.  Liquor  Saloons;  Hours  of  Closing;  Seieena 

145.  Liquor  Saloons;  Serving  Women  aiid  Uinors 

146.  Sale  of  Nonintoxieating  Beverages 

147.  Enforcement  of  ReguUtimu  in  B«|ipeet  to  Ufooff 

148.  Dmnkennedi 

149.  Gambling 

150.  Lotteries 

161.  Pnwtitntion  "     .  "  ' 

1^  Smoking  of  Tobaeeo  in  PabHc  PUoea 
153.  Use  of  Vehicles 

164.  Street  Speakiug;  Parades;  LtHtering 
156.  Obstnution  of  Streets 

156.  Ctmtrol  of  Waterways 

157.  Markets 

158.  Advertising  ,a94  SyUM^to  I!t«d« 

159.  Steam  Railroads 

160.  Street  Railways 

161.  Regulation  of  Rates  of  PaUte  Ssrvio*  fTiwiptiiM 

162.  Haekmen  and  Draymen 

165.  Pawnbrokers  and  JUoOey  It'^^fifr^ 

164.  Dealers  in  Junk  and  Second  Hand  Axttatai 

165.  Weights  and  Measures 

166.  Inspection  of  Milk 

167.  Sale  of  Pood 

168.  Prohibiting  Labor  at  Certain  Times  .         -      '  * 

169.  Public  Places  of  Amusement 

170.  Reqniring  Uncompensated  Uor  fmt  PoMe  Bta«il<  -  ' 
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171.  BwMwd  «C  Saoir  and  Ottwr  FomiB  of  Uneompensatod  Lib« 
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to  the  subdivisioiis  o£  a  state  which  exercise  certain  limited  govern- 
mental and  owporate  powers  within  defined  boundaries,  such  as  oitiee, 
towns  and  viRagee,  known  generally  as  municipal  ctvponUions.  It 
does  not,  exoepi  inddentaUy,  include  oonntiea.^   It  indudes  a  dl^ 

1.  Sea  OuuauMS,  toL  7,  p.  02L 
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ounion  of  the  different  classes  of  municipal  ooypataiions  ud  tbB 
ways  iti  which  they  are  establiahed,  of  the  powers  which  Ihe  legis- 
lature may  constitutionally  hestow  upon  them,  of  ^e  control  which 
the  legislature  retains,  and  of  the  powers  which  are  conferred  by 
implication.  It  treats  at  length  of^  Uie  ordinancdi '  of  a  police  or 
regulatory  character  which  may  he  enacted  a  municijjjal  corpo- 
ration, of  the  procedure  of  the  council  or  other  governing  body, 
and  of  municipal  administrative  officers,  but  not  of  matters  relat- 
ing  to  public  officers  generally  *  or  of  elections.*  It  indudee  the  power 
of  municipalities  to  levy  taxes  and  impose  license  fees,  and  the  lia- 
bilities incurred  in  connection  therewith,  but  does  not  cover  the 
law  relating  to  the  aases^ent  and  collection  of  taxes  and  license 
foea.*  It  coven  the  matter  of  fiscal  managemrat  and  bonds,  war- 
rants and  other  municipal  securities,  iniduding  ihoee.  issued  by  eouc- 
ties  as  well  as  by  municipal  corporations  propw,  and  the  limitatione 
upon  municipal  indebtedness.  It  likewise  covers  claims  against  monic- 
ipal  corporations,  the  necessity  of  presenting  the  same,  the  Utility  of. 
Bueh  bodies  to  civil  and  criminal  actions  and  the  means  of  enforcing 
judgments  against  thepi,  also  their  liability  in  oontraot,  and  the  mod» 
in  which  municipal  contracts  are  awarded,  but  not  pablic  contracts 
generally.'  It  treats  at  length  of  the  principles  by  whieh  municipal 
corporations  are  liable  in  tort,  and  of  their  liability  in  particulitf  cases, 
except  where  these  subjects  are  covered  in  other  articles.*  It  does  not 
txeat  of  the  liability  of  municipal  corporations  for  damage  to  land 
by  the  construction  of  public  improv^enta  under  the  power  of 
eminent  domain.^ 

2.  Honidpal  Corporation  Defined. — municipal  corporation  is  an 
organized  bo^,  eoamatiug  of  the  infaabttabtt-  of  a-  dsAigualad  area 
of  contiguous  territory,  usually  but  not  necessarily  constituting  a 
compact  community,  established  by  the  legislature  witlf,  or  without 
the  consent  of  such  inhabitants,  and  constituting  a  legal  entity  witk 
perpetual  succession  under  the  corporate  name,  and  having''the  power 
to  own  and  hold  property,  and  in  some  degree  at  least  to  select  its- 
own  officers,  to  levy  and  collect  taxes  and  to  appropriate  and  expend 
the  funds  thus  raised,  to  enact  and  enforce  police  reg^ilations  within 
such  area,  and  in  some  cases  to  act  in  the  purveyance  of  public  con- 
veniraces.*   A  municipal  oorporatira  must  have  both  territory  and 

2.  See  PuBUO  OmcKRS.  kxts,  vol.  18,  p.  366;  Pabks  ahd 

S.  See  SLEonoKS,  vol  0,  p.  972.  SgtrAsas;  WHAkvls. 

4.  See  LicsKSBS,  vol.  17,  p.  470]  7.  See  EwKaiiT  Dokuk,  voL  10, 
8PVOL4L  oa  Local  AssKssuwrs;  Tax-  p.  L 

ATiOK.  8.  People  V.  Sours,  31  Colo.  369,  74 

5.  See  PuBLtc  Works.  Fac  167,  102  A.  S.  R.  34;  -Ceyle  v. 

6.  See  Diums  akd  Sewebs,  vol.  9,  Helntire,  7  HooBt  (Del.)  44,  30  AtL 
p.  614:  Htghwats,  vol.  13,  p.  1;  Mar>  728,  40  A.  S.  R.  109  sad  sote:  State 
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iahabitaats ;  and  the  cwpoiaUoa  conaute  of  bodk  tenritovy  afid  inhabi- 
tasta.  The  inhahitantB  of  tbe  temtoiy  are  the  raemben  of  the  eoipo- 
raticm;  *  and  the  goverxuxig  body  of  th«  oorpon^on  is  not  the  oor* 
poratzon.  A  oerpocato  seal  is  not  essential  to  a  municipal  cocp<»i^ 
UoD.^  A  municipal  corporation  mget  be  distinguished  on  the  one 
hand  from  eotporatlons  .whieh  though  public  are  not  municipal,  and 
on  the  other  from  governmental  bodies  vriiich  though  municipal  are 
not  corpDrati(Hia. 

^  Manidpai  Corporatteai  Dtotingwiahed  itvm  Other  Corporaticim.— 
A  GorporatMo  is  a  legal  inslitiition  devised  to  lOonfer  upon  the  individ- 
uals which  it  is  oompoeed  powen^  ptrivil^es  and  jmmunitiee  which 
they  would  not  otherwise  ffoeeeen,  the,  most  impoctaut  of  which,  are 
continuous  legal  identity  and  perpetual  or  indefinite  sucoession  under 
the  corporate  name,  notwitbstondmg  azcceasive  changes  by  death  or 
•therwise  in  the  members  of  tbe  corporation.^^  There  can  be  no 
doubt  that  an  organized  body  establi^ed  by  law  for  governmental 
purposes  and  having  the  requisite  powers  and  attributes  may  consti- 
tute a  corporation,  but,8uoh  a  body  differs  sp  widely  from  otbi^  qlasses 
of  corporations  that  it  is  not  necessarily  affected  by  a  statute  refer- 
ring generally  to  corpwationa.  Whether  it  will  be  do  affected  d^>ends 
upon  the  subject  matter  df  the  statute,  the  collocation  of  the  words, 
and  the  practice  of  the  legislature  in.^e  u^  of  the  word  in  other 
caaes.^*   Coiporations  fall  into  three  main  diviaiona,  public^  quasi 

V.  D«nny,  IIB  Ind.  882,  21  N.  E.  2S2,  786,  8  S.  -Ct  602,  27  U.  S.  (L.  ed.) 

4  L.Rji.  79;  Higginson  v.  Treararer,  10^;  Duval  County  v.  Charleston 

eto.,  Color's,  212  Mass.  583,  99  N.  E.  Lumber,  etc.,  Co.,  45  Fla.  266,  33  So. 

42  11R.A.(N.S.)  215;  Anenim  631,  3  Ann.  Caa.  174,  60  L.R.A.  549: 

7.  Camdm  Water,  etc.,  Co.,  82  8.  C.  UcLellao  v.  ■  Toabg,  54  Qa.  399.  21 

284,  64  a  E.  ,151,  21  UB.A.(N.S.)  Am.  Rep.  276;  wJlaee  v.  Lawyer,  54 

1029;  Dell  Rapids  t.  Irving,  7  6.  D.  Ind.  601,  38  Am.  R^p.  661;  Iowa  Ec- 

310,  64  N.  W.  149,  29  L.R.A.  861;  leetie  Medical  College  Ass'n  t.  Scbra^- 

SUto  V.  McAllister,  38  W.  Va.  485,  er,  87  la.  659,  55  N.  W.  ^,  20  L;R.A 

18  6.  £.  770,  24  L.R.A.  343.  856;  SwiUser  t.  Wellingtob,  40^  Kan. 

9.  Watertown  v.  Cowen,  4  Padge  260,  19  Pae.  620,-  10  A.  8.  R.  196; 
;N.  T.)  910,  27  Am.- Dee.  80  and  note.  Doimbne      Newbuiypoit,  2U  Mass. 

Note:  6  Ann.  Caa.  400-408.  661,  98  N.  E.  1081,  Ann.  Cas.  1913B 

10.  Kinzie  V.  Cbieago,  2  Seam.  (111.)  742  and  note;  Pell  v.  Newark,  40  N. 
181,  33  Am,  Dee.  443;  Brennan  J.  L.  71,  29  Am.  Rep.  266:  Snn  Print- 
Weatberford,  63  Tex.  380,  87  Am.  iag,  ete.,  Aae^n  v.  New  Toit,  l5fi  N. 
Bep.  758.  Y.  257,  46  N.  E.  409,  37  L.R.A.  788: 

11.  Coyle  Melntire,  7  Houst.  Haghes  t,  Anbnrb;  101  H:'  Y.  90,  65 
(TM.)  44,  30  AU.  728,  40  A.  8.  R.  N.  E.  389,  46  L.R.A.  636;  State  t. 
100.  See  olao  CmPOSATiOHS,  voL  7,  Narraganaett  Di«t.,  16  R.  I.  424, '16 
p.  24.  Atl.  901,  3  LJUl.  296;  Mempbis  v. 

11  In  tbe  following  cases  H  was  Lflski,  9  Hask.  (Tcnn^)  611,  24  Am. 

held  timt  tiie  word  "corporations"  in  Rep.  337;  Reelflcwt  Lakit  Le««e  Distriot 

a  atatate'  did  not  inelnde  pnbHo  cor-  v.  Dawsony  97  Tenn;  16t,'M  8.  W. 

perationat  East  Oakland  v.  Skinner,  1041,  34  L.R.A.  725;  Btite  tVIer, 

•4  17.  8.  365,  24  V.  B.  <L.  ed.)  129;  14  Waali.  406,  46  Pae.  81,  68  Aj-B.  & 

Wiamaii  Connt^r  v^SimoaSy  10»  V.  B.  379,91  USLA.  207.  BwffoeB*  eM» 
B.G.lLTeLXIX— 44.  689 
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pubiio  «D.d  privBtO.  Pablic  coipoiations  are  corporations  created  by 
th«  go^mment  for  pditical  purposes,  and,  even  if  by  the  terms  ot 
the  ebarter  the  members  are  granted  valuable  rights,  those  rightB 
are  Msentially  political  and  the  corporation  is  an  instrument  of  the 
government  created  for  gov«iim6ntal  uses  and  subject  to  govern- 
mental control  in  the  management  of  its  affairs.  Quasi  pubtio  cor^ 
p<Krationfl  are  created  by  title  -gotremment  to  undertake  some  pubUe 
enterprise  in  which  the  public  interests  are  directly  involved  to  8U<A 
an  Extent  as  to  justify  «(Mf erring  upon  eu^  corporations  important 
governmental  powers,  but  which  are  not  created  for  political  pur- 
poses and  which  are  not  inatmmeats  of  tiie  government  created  for 
its  own  uses,  or  subject  to  the  direct  control  of  tiie  government  in 
the  management  of  their  affairs."  Railroad  companies  and  othei 
public  service  corporations  fail  ill'  this  dasa  and  also  corporations  not 
organized  for  profit,  but  which  are  under  the  control  of  their  own 
members,  such  as  charitable,  educational  and  religious  corporations.'* 

elusion  was  reached  in  tbe  following  Society  for  Propagation  of  (!h)9pel  r. 

cases:  School  Dist/v.  St.  Joseph,  etc.,  New  Haven,  8  Wheat.  464,  6  U.  8.  (U 

In&  Go.,  103  U.  S.  707,  26  .U.  S.  (L.  ed.)  662;  Vinoenues  Univerai^  t.  In- 

ed.)  601;  Longview  v..  CrawfoidsviUe,  diana,  14  How.  268,  14  U.  S.  {h.  ed.) 

164  Ind.  117,  73  N.  E..78,  3  Ann.  Gas.  416;  Moners  Ditch  Co.  v.  Zellerbach, 

496,  68  L.R.A.  622;  Merkle  v.  Ben-  37  Cal.  543,  99  Am.  Dec.  300;  Egan 

nington  Tp.,  68  Mich.  156,  24  V.  Vf.  San  Francisco,  l65  CftL  576,  133  Pac. 

776,  55  Am.  Rep.  666;  Keever  v.  Man-  294,  Ann.  Cas.  1915A  764;  American 

kato,  113  Minn.  55,  129       W.  158,  Ajtylmn  for  Edueation,  eto.,  t.  Phoenix 

775,  Ann.  Cas.  1912A  216,  33  L.B.A.  Bank,  4  Conn.  172,  10  Am.  Dec.  112; 

(N.S.)  339;  State  t.  Jones,  66  Ohio  Amwiaan  Live  Stock  Comminion  Co. 

St.  453,  64  N.  E.  424,  90  A.  S.  R.  592:  v.  Chicago  Live  Stock  Eieh.,  143  UL 

Terry  v.  King  County,  43  Waah.  61,  86  210,  32  N.  E.  274,  36  A.  S.  E.  386, 18 

Pac.  210,  9  AiUk  Cas.  1176  and  note.  L.R.A.  190;  Washingtonian  Home  t. 

8e«  abo  Aju.  Cas.  -19133  746-748  Chicago,  157  lU.  414,  41  N.  E.  893,  20 
note^  L.R. A.  798 ;  Downing  v.  Indicia  State 
So  also  the  word  "persons"  in  a  Board  of  ^^rrionlture;  129  Ind.  443,  2S 
statute  generally  inchidea  ootporationa,  N.  E.  123,  614,  12  L.B.A.  664;  Mont- 
bat  net  aeeeBsaiily  pubUe  corpora-  pelin-  Academy  v.  George,  14  La.  895, 
tioQB.  lionisnlle  v.  Com.,  1  Dav.  33  Am.  Dee.  585;  Yarmouth  North 
(Ky.)  295^  85  Am.  Dec.  624;  Donahue  Yarmouth,  34  Me.  411,  56  Am.  Dee. 
T.  NewbozTport,  211.  Miias.  561,  98  666;  Brown  v.  South  Kennebec  Agrt- 
N.  B.  IQ&l,  Ann.  Gas.  ldl3B  742.  cultural  Soc.,  47  Me.  276,  74  Am.  Dec 
'18.  MoCaBteT'T,  Fireman's  Jm  Co.,  484;  Maryland  Unir^ty  t.  William, 
74  N.  J.  Eq.  372,  73  Atl.  80,  414,  136  9  GKU  &  J.  (Md.)  366,  31  Am.  Deo.  725 
A.  S.  R.  708,  18  Abb.  Gss.  1048  and  N$we«mta  v.  Boston  ProteetiT«  Depart- 


14.  See  the  followkig  eases  holding  L.R.A.  778;  Kingman  v.  Brockton, 
that  charitable^  zeligion  or  educational  153  Mass.  255, 26  N.  E.  998, 11 USLA. 
inatitiitiMM  and  other  coiporations  or-  123 ;  -Mt  Hope  Couatery  t.  Boatcm, 
MHuni  a  pabMo  porpose  aoa  har-  168  Mass.  509,  33  K.  S.  606,  S6  A.  & 
iBg  ao  «piCa)  stock,  or  aathorily  ta  B.  516;  Fox  v.  ICoiunrk,  «la.i  Haaana 
ffiaMbate  psofiia  among  thcii-  asm-  J5m.,  166  N.  Y.  017^  60  If.  fi.  363,  W 
b«t%W«  not.piib&ioMpoMtioBa  if  not  A.  6.  B.  787,  &1  URA.  681;  AoiaoK 
diasatir  «ad«.  tovnwmiwfcil  i oOtttwd t  r,  .Oom»wj  D,  Hoith  Oakot^  Xtk. 
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Private  corporations  are  organized  wholly  for  Uie  profit  and  advan- 
tage of  their  own  members,  and  cannot  constitutionally  be  granted 
governmental  powers.  Not  every  public  corporation  is  a  munitapat 
corporation.  "Municipal/'  it  is  true,  has  two  meaningB,  one  of 
which  is  "pertaining  to  the  internal  government  of  a  state  or  nation" 
and  in  that  sense  every  corporation  formed  for  governmental  pur* 
poses  is  a  municipal  corporation.  In  its  primary  sense,  however, 
"municipal"  means  "pertdning  to  a  town  or  city  or  to  its  local 
government,"  and  it  is  in  this  sense  that  it  is  used  in  the  phrase 
"municipal  corporation."  A  corporation  is  not  municipal  unless  it 
is  organized  for  the  government  of  a  single  city,  town  6r  village 
or  oti^er  compact  commtinity  of  persons.  Thus  a  state  ib  a  ^nbHc 
corporation^**  with  capacity  to  sue  and  be  sued,  but  it  is  not  a 
municipal  corporation.  So  also,  for  purposes  of  conveniencOj  cw- 
tain  departments  of  government,  or  the  -board  of  managers  of  a 
ptiblic  institution,  are  sometimes  incorporated,**  but  tiie  corporations 
thus  created,  though  public;  are  not  municipal. 

4.  Municipal  Corpbratitons  IHstingui^ed  from  Other  Territorial 
Subdivisions. — ^Not  every  territorial  subdivision  of  the  stat6  the 
boundaries  of  which  coincide  with  those  of  a  compact  community 
constitutes  a  municipal  corporation.  In  every  government,  no  matter 
how  cenfrdlxzedj  the  administratiori  of  public  affairs  is  delegated  to 
officers  whose  authority  is  confined  to  a  specified  district;  but  the 
people  of  that  district  are  not  on  that  account  considered  to  be  a 
corporation.  Among  the  America  states  it  is  not  unusual  to  appoint 
state  ofhfcers  for  some  specified  purpose  "and  to  assign  to  each  such 
officer  a  dtatrict;  but  the  district  so  created  is  not  an  entity,  and  the 
people  of  the  district  acquire  no  rights  and  incur  no  liabilities  as  an 
organized  body  even  if  the  district  in  which  each  such  officer  is  to 
serve  is  defined  by  statute.  So  also  there  are  congressional  districts, 
judidal  districts,  wards,  precincts,  and  all  sorts  of  subdivisions  of  the 
state  which  no  one  would  think  of  calling  corporations.  Even  if 
a  state  officer  were  given  entire  eontrol  of  the  local  affairs  of  a  com- 
pactly settled  community;  the  community  would  not '  constitute  a 
municipal  corporation.  It  is  only  when  the  community  is  granted 
the  privilege  of  self-government  from  the  state,  and  is  created  as  a 
separate  entity  with  power  to  act  as  su<>h,  and  to  hold  property 
its  own,  to  levy  taxes  and  expend  them  &nd  to  select  its  own  officers, 

■  -    -    ■■  ,T        ■      •     ,     ■  r 

Guard,  12  N.  D.  554,  98  N.'  W.  83,  1  not  pablic  corporations.  Tea  fiycki  v. 
Ann.  Cw.  368  and  note;  Curtis  v.  Delavare,  Canal  Co.,  18  N.  J.  U. 
Whipple^  24  YTib.  350,  1  Am.  Be]i.  200,  37  Am.  I>bo.  233;  Titian  v.  Bel- 
187.       ^  videra  Delaware  R.  Cf..  26  N.  J.  U 

A  fortiori}  pnbUe  service  companies  148,  69  A/n.  j^eo.  56$. 
which,  though  eBtabliahed  for  a  pabUe     16.  State  v.  Woram,  6  Hill  (N.  \.} 
rnrviM,  are  anthoiiced  to  distribute  33,  40  Am.  D^c.  378.  . 
their  profits  among  their  members  are     16.  See  infinu  par.  7. 
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and  IB  not  merely  a- geographical  name,  a  territorial  subdivision  of 
the  state,  and  the  sphere  of  tiie  authority  of  a  particular  public  ollicer 
that  it  is  entitled  to  be  called  a  municipal  corporation.  The  distinc- 
tion between  one  of  our  modem  American  cities,  which  is  clearly  a 
municipal  corporation  in  the  strictest  sense,  and  a  section  of  a 
state  over  which  a  particular  public  officer  holds  sway,  which  is-  in 
no  sense  a  municipal  corporation,  is  obvious,  but  between  these  two 
poles  Uiere  are  many  forms  of  territorial  subdivisions  which  it  is  not 
always  so  ea^  to  classify. .  It  is  ^neraJIy  considered  that  any  such 
subdivision  which  has  power  to  acquire  and  hold  property  and  to 
sue  and  be  sued  in  its  own  name  is  to  be  regarded  as  at  least  a 
quasi  corporation,  although  not  declared  by  the.  legislature  to  be  a 
corporation.' '  Whether  an  o^anization  of  this  character  is  a  full- 
fledged  municipal  corporation  is  usually  a  purely  academic  question 
with  which  the  courts  do  not  trouble  themselves;  and  whether  a 
slijlule  relating  in  terros  to  "municipal  corporations"  is  applicable  to 
such  a  body  is  usually  decided  more  by  the  purpose  and  context  of 
the  statute  than  by  the  enunciation  of  any  definite  test  .or  tine  of 
demarcation  between  territorial  subdivisions  which  constitute  muoic^ 
pal  corporations  and  those  which  do  not. 

5.  Counties. — county  is  one  of  the  civil  divisions  of  a  state  for 
judicial  and  political  purposes,  created  by  the  sovereign  power  of 
the  state  of  its  own  will,  without  the  particular  solicitation,  consent 
ur  concurrent  action  of  the  people  who  inhabit  it;  a  local  organization 
which  for  the  purpose  of  civil  administration  is  vested  with  certain 
functions  of  corporate  CKistence.*^  Counties  in  t^eir  functions  and 
form  of  government  exhibit  a  general  resemblance  throughout  the 
United  States.  They  are  created  without  the  request  of  their  inhaU- 
lants;  as  a  rule,  they  have  no  representative  governing  bodies,  and 
their  administrative  officials,  evep  when  elected  by  the  inhabitants 
of  the  county,  do  no  more  than  to  execute  tiie  laws  of  th^  state, 
entirely  free  from  the  direction  and  control  of  the  county  or.  its 
inhabitants.  Th«r  principal  functions  are  the  administration  of 
justice  and  the  maintenance  of  avenues  of  travel.  They  are  thus 
not  municipal  corporations  proper  but  present  th,e  typical  ^ase  of  mere 
territorial  subdivisions  treated  as  bodies  corporate  only  for  certain 
specified  purpbses,  and  are  consequently  usually  considered  to  be 
no  more  thaii  quasi  corporations.** 

17.  Note:  13  Am.  Dec.  624.  V-  S.  735,  3  S.  Ct.  502,  27  U.  8.  (L. 

1«.  PerkiiiB  t.  Coot  County,  271  111.  1093;  Askew  v.  Hale  County,  54 

449,  111  N.  E.  580,  Ann.  Cas.  1917A  Ala.  639,  25  Am.  Rep.  730;  People  v. 

27;  People  v.  Coier,  166  N,  T.  1,  59  McPadden,  81  Cal.  489,  22  Pae.  851, 

N.  E.  716,  82  A.  S.  R.  605,  JJZ  L.R.A.  15  A.  S.  k  66;  Kshn  v.  Sutro,  114 

814.    See  also  Couunis,  vol.  7,  p.  Cal.  316,  46  Pao.  87,  38  L.R.A.  620; 

928.  Territory  v.  WhitnCT,  17  Hawaii  174, 

19.  Sherman  County  y.  Simons,  109  7  Ann.  Cas.  737;  HoUenbeek  v.  Winne- 
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'  6.  Cikes'  and  Towns.-^A  city  is  a  municipality  of  tihtt  largest'  atul 
highest  class,  usually  governed  by  a  mayor  and  board  of  aldenuoa^- 
with  a  eoun<^l  having  local  legislative  authority,  and  faavii]^  broad 
powef^  of  local  self-government  gi^tod  to  it  by  its  ohai^,  and  a 
municipal  court  to  administer  justice  in  local  affaiss.  A  citiy  is 
•mquestionably  a  municipal  corporation^  and  is  the  meet  highly  develr 
oped  ^jrpe  of  a  Corporation  created  for  municipal  purposes,  because 
it  is-BE  miniature  government,  having  legislative,  executive,  and  judicial 
powen.**  Thb  word  "town"  is  frequently  used  in  a  bioad  sense  to 

bmgo  OMin^yOS  111.  HS,  35  Am.  Rep.  oeU  r.  Malooey,  97  Tenn.,  697,  37  S. 

Ifil;  Steven*  v.  St  MarVa  Training  W.  689,  34  L.R.A.  541;  Heigel  v. 

School,  144  lU.  336,  32  N.  E.  962,  36  Wichita  Cotmty,  84  Tex.  392,  19  S. 

A.  S.  E.  438  and  note,  18  L.R.A.  832;  W.  562;  81  A.  9.  B.  63;  Sherman  v.- 

Edwat€sTil)e  v.  Madison  County,  261  Sbobe,  94  Tex.  126,  56  S.  W.  946,  86 

IlL  26S,  96 ;N.  E.  338,  37  UR.A.(N.S.)  A.  S.  R.  825;  Fry  v.  Albemarle  Coun- 

101;  State  v,  34rt,  144  Ind.  107,  43  ty,  86  Va.  195,  9  8.  E.  1004,  19  A.  S. 

N.  E.  7,  33  L.R.A.  118;  State  v.  Gold-  »•  879;  State  v,  Tyler,  14  Waah.  495, 

thait,  172  Ind.  210,  87  N.  E.  133,  19  45  Pm.  81^  53  A.  S.  R.  878,  37  URA. 

Ann.  Cas.  737;  Jackson  County  v.  207;  Lund  v,  Chippewa  County,  9'i 

Kaul,  77  Kan-  717,  96  Pae,  45,  17  Wis.  640,  67     W.  927,  34  L.n.A.  131 ; 

L.R.A.(N.S.)  552;  Downine  t.  Mason  Northern  Tnist  Co.  v.  Snyder.  113 

County,  87  Ky.  208,  8  S.  W.  264,  12  Wis.  516, 8»  N.  W.  460, 90  A.  8.  R.  867j 
A.  6.  R.  473;  Cumberland  County  r.     Bat  see  Cfaestcor  County  r.  Btfoww, 

Pwindl,  69  Me.  357,  31  Am.  Rep  284;  U7  Pa.  St.  647,  12  Atl  577,  2  A. 

Riddle  T.  Merrimack  River  Locks,  etc.,  S.  R.  713,  holding  that  a'  county  is  a 

7  Mass.  169,  5  Am.  Dec.  35;  Dosdall  corporation  within  the  meaning  of  a 

T.  Ohnstead  County,  30  Minn.  96,  14  constitutional  provision  n£axiag  to 

9.  W.  458,  44  Am.  Rep.  185;  Brab-  "municipal  and  other  eoiporations," 

ham  V.  Hinds  County,  54  Miss.  863,  28  and  Carolina  Orocenr  Co.  v.  Burnet,  61 

Am.  Rep.  352;  Jefferson  Coun^  v.  S.  C.  205,  93  3.  E.  3i31,  58  LJC.A.  687, 

Grafton,  74  Miss.  435,  21  So.  247,  60  hol£ng  that  the  goveniment  ol  « 

A.  S.  R.  516,  36  Ii.R.A.  798;  Steinee  eounty  ia  a  nsnidipal  gtvenunoat 

V.  Franklin  County,  48  Mo.  167,  8  Am.  within  a  eonatitational  provision  au- 

Rep.  87;  Reed  v.  Howdl  County,  125  thcMriang  special  legislation  in  respect 

Mo.  58,  28  S.  W,  177,  46  A.  S.  R.  to  municipal  govenunents.    See  abo 

466;  In  re  O'Brien,  29  Mont.  530,  76  CotmriBS,  vol.  7,  pp.  923-036. 
Pac.  196,  1  Ann.  Cas.  373;  Heracy  t.     20.  Stinet  v.  Tazney  EleckrLcal  Sup- 

NeilM)tt,  47  Mont  132,  131  P«c  30,  ply  Co.,  160  Ind.  338,  66  N,  E.  895,  98 

Ann.    Cas.   1914C   963   and   note;  A.  S.  R.  325,  61  L.R.A.  154;  Pitta- 

Sdiweise  v.   first  Judicial   District  bni^gfa,  etc,  R.  Co.  v.  Hartford  City, 

Court,  23  Nev.  226,  45  Pac.  289,  34  170  Ind.  674,  82  N.  E.  787,  85  N.  E. 

L.R.A.  64)2;  People  v.  iBgersoM,  58  N.  362,  30  JUaA.(l)I.&.)  461^  Jackson  v. 

Y.  1,  17  Am.  Rep.  178:  White  v.  Kansas  City,  etc.,  R.  Co.,  157  Mo^  621^ 

Ohowan  Comity,  9a  N.  C  437,  47  Am.  SB  S.  W.  32,  80  A.  S.  R.  650;  James 

Rep.  534;  James  v.  Wellstoi!  Tp.,  18  v,  WeUston  Tp.,  16  .Okla.  56,  90  Pac. 

Okla.  56,  90  Pac  160,  11  Aon.  Can.  100,  U  Ann.  Obs.  938, 13  L.RA..{N.S.) 

938,  13  L.R.A.fN.S.)  1219;  William»-  1219;  Cook  v.  Port  of  Portland,  20 

port  V.  Com.,  84  Pa.  St.  487,  24  Am.  Ore.  580,  27  Pac  263,  13  L.&.A.  533. 
Rep.  208;  Bailey  v.  Lawrenee  Coun^,     "City"  in  a  statute  may  be  construed 

&S.  IX  393,  69  K.  W.  219,  40  A.:S.  R.  t«  include  an  incorporated  town  or 

881;  Looivnlie,  etc,  R.  Co.  v.  David^  villaga.  People  v.  QfOTer,  258  HI.  12^ 

son  County  Court,  1  Sneed  (Tenn.)  101  N.  E.  216,  Ana^  Cas.  1014B  212 

S37,  62  Am.  Dec       and  note;  Bur-  and  note. 
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indude  any  mfban  oommuiiity.  In  many  states  tbwe  is  no  form  of 
mnnieipal  organixatiwi  d^eignatod       Ihe  statutes  as  a  town,  and 

the  word  when  used  by  the  legislature  is  taken  either  in  its  popular 
sense  to  indicate  a  thickly  settled  area,  regardless  of  its  le£^  boundar 
ries  or  the  form  of  mubidpal  government,  or  as  a  genario  tern 
including  all  forms  of  municipal  corporations.^  This  term  carries 
with  it  the  idea  of  a  otmsiderable  aggregation  of  people  living  in 
close  proximity.  A  town  population  is  distinguished  fnnn  a  rural, 
population,  wfaidh  is  understood  to  signify  a  pec^le  seattered  ov«r 
the  country  and  engaged  in  agricultural  pursuits  or  similar  vocS' 
tions  requiring  a  considerable  area  of  territory  for  its  support.  A 
section  of  country  so  inhabited  cannot  be  called  a  town,  nor  treated 
as  part  of  a  town,  without  doing  violence  to  tibe  meaning  ordinarily 
attached  to  that  word.  And  under  a  ataiute  authorizing  the  incor- 
poration of  a  town,  a  town  cannot  be  formed  by  tiie  people  living 
in  residences  widely  scattered  over  a  large  area,*  or  made  up  of 
two  or  more  tracts  of  land  not  contiguous  to  eadi  other  *  In  New 
Enghmd,  as  a  genial  rule,  the  whole  of  each  state  was  divided  up 
into  towns,  the  largest  and  most  important  of  which  have  in  more 
recent  years  become  cities.  Necessarily  some  of  the  towns  are  sparsely 
populated,  and  almost  evwy  one  of  them  includes  a  large  sparsely 
populated  area,  consisting  of  woodland,  farm  lands  or  pasture,  as 
well  as  on^  or  more  villages.  As  these  towns  have  from  the  very 
beginning  enjoyed  large  privileges  of  self-government,  they  are  con- 
sidered  to  be  municipal  corporations  in  the  narrow  sense  of  tht 
phrase.*  The  word  "town"  is  used  in  other  states  in  varying  senses, 
and  a  town  may  or  may  not  be  a  municipal  corporation,  in  accord- 
ance with  the  degree  of  autonomy  afforded  to  it  by  the  ^tute.'  - 
fact,  the  effect  of  a  statute  granting  additional  powers  to  a  town  may 
transform  it  from  a  mere  political  division  of  the  state,  with  limited 
corporate  powers,  into  a  true  municipal  corporation.*  In  some  jurisr 
dictions  the  constitution  classifies  municipalities  into  oities  and  vil- 
lages according  to  their  population,  and  l^e  question  whether  such 
a  provision  is  self-executing  di$>ends  upon  whether  the  constitution 

1.  Bnfleld  v.  Joidan,  119  U.  S.  680,  Crawford  County  Bank,  64  Aric!  7,  49 
7  S.  Ct.  358,  30  U.  S.  (U  ed.)  623.  S.  W.  132,  62  A.  8.  R.  149. 

2.  Denver  t.  Conlehan,  20  Colo.  471,  4.  Hill  v.  Boston,  122  Hast.  3U,  2S 
39  Pac.  425,  27  L.a.A.  761;  State  v.  Am.  Rep.  332.  ■ 

EidsoD,  76  fez.  302,  13  S.  W.  263^  7  fi.  TTawthmitT.  t.  Bates  County,  92 

L.R.A.  733;  Territory  v.  Stewart,  1  U.  S.  569,  23  D.  S.  {h.  ed.)  747;  Lor- 

Wash.  98,  23  Pae.  406,  8  L.R.A.  106.  iUard  v.  Monroe,  U  N.  Y.  893,  62  Am, 

3.  Chicagt),  et6.,  R.  Co.  -t.  Oeonto,  Deo.  120  and  note. 

50  Wis,  189,  6  N.  W.  607,  36  Am.  Rep.  6.  Brownell  t.  Oreenwieh,  114  N.  T, 
£40  and  note.   See  also  Clements  v.  518,  22  N.  £.  2^  4  UR^  68& 
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m&kea  farther  provia<Hi  that  the  toansiUon  from  <me  class  to  the  other 
AbH  be  legols^  b;  law,  in  which  event  it  is  held  not  to  be.' 

7.  TowwAip^  Villages  and  SabonUaate  Districta.— A  township  10 
a  tenitorid  sabdiviaum  of  a  county  with  certain  limited  governmental 
powers  for  local  purpoeee,  but  it  ordinarily  is  no  more  than  a  quasi 
eoiporation.^  A  statute  c^plioable  to  municipal  corporations  may, 
bowever^  if  the  context  warranto  it,  be  construed  to  include  town- 
ships,* and  in  several  of  the  states  the  subdivisions  of  a  county  answer: 
ing  to  the  towns  of  New  England  are  called  townships,  and  in  such 
states  the  word  "town"  is  applied  to  a  large  collection  6f  houses  less 
than  a  oity.^  In  some  jurisdictions  a  city  may  be  established  within 
the  limits  of  a  township,  and  although  19  audi  a  case  the  land  within 
Hie  city  does  not  cease  to  be  part  of  the  township,  the  authority  of  the 
city  over  subjects  with  reject  to  which  it  has  been  given  authority  ia 
exdluaive.^^  A  village  is  an  assemblage  of  houses  less  in  size  than 
a  town  or  city,  but  nevertheless  urban  or  semi-urban  in  character.'^ 
In  moBt  states  a  village  is  not  a  recognized  unU  of  municipal  govern- 
inent,  and  the  word  is  used  in  the  statutes  in  its  popular  sense 
deaeribe  a  settlement  wi^  certain  physical  characteristics.,.  But  wh^e 
laws  for  the  incoiporation  of  villagee  exist,  it  is  by  no  means  uncom- 
mon for  an  incorporated  village  to  have  some  thousands  of  inhabitants, 
and  to  belong  in  all  essential  respects  in  the  same  class  with  many 
municipalitiefi  which  are  elsewhere  called  cities.**  Such  a  village  is 
undoubtedly  a  municipal  corporation.**  In  some  states  in  which  the 
constitution  required  that  every  town  should  have  a  r^resentaitive 
in  the  legislature,  communities  were  incorporated  as  districts  or  planta- 
tions, with  all  the  poweis  of  a  town  except  that  of  sending  a  representa- 
tive to  the  legislature.  It  has  been  held  that  such  a  district  is  not 
within  the  provisions  of  a  statute  relating  to  corporations.**  In  addi- 

7.  Murray  v.  St*te,  01  Ohio  St  220,  U.  Ottawa  v.  Walkop,  21  HI  606, 
UO  N.  a  471,  Aon.  Gas.  IBlfiD  864  74  Am.  Dec.  121. 


S.  HonbnsB  V.  Bates  Cwmty,  92  Bank,  64  Ark.  7,  40  S.  W,  132,  62  A. 


and  not«. 


12.  CletneDta  v.  Crawford  County 


U.  8.  669,  28  U.  8.  (L.  ed.)  747;  Val- 
verde  t.  Shattnck,  19  Colo.  104,  34 
Pae.  947,  41  A.  S.  E.  208;  Rathbone 
T.  Hopper,  57  Kan.  240,  45  Pac.  610, 
34  LJl-A.  674;  Wilgon  v.  Ulyasea  Tp., 
72  Nob.  8C7,  101  N.  W.  986,  9  Ann. 
Cas.  1153;  Jamas  v.  Wellston  Tp.,  18 
Okla.  66,  90  Pac.  100,  11  Ann.  Caa. 
938,  13  LJl.A.(N.S.)  1219. 


S.  R.  149;  State  t.  Minnetonka  VUl- 
aere,  57  Minn.  526,  59  N.  W.  972,  25 
LJi.A.  755  and  note;  People  t.  Mc- 
Cune,  14  Utah  152,  46.  Pao.  658,  35 
UP.A.  396. 


Note:  35  L.R.A.  396,  399. 


13.  Note:  35  L3.A.  897.  Ab  to  nn- 
incorporated  villagw  constitatiog  part 


9.  Rathbone  v.  Hopper,  $7  Kan. 
.  240,  45  Pae.  610,  34  UILA.  674.  - 


of  a  town,  see  Land,  etc.,  Co;  v.^  Brown, 
.73  Wis.  294,  40  N.  W.  48^,  3  LJI.A. 
472. 


10.  Enfleld  v.  Jordan,  119  U.  8. 
680,  7  S;.€t.;8fta,  W  U.  6.  (U  ed;) 


•  11  3tatetv.  Chieheater,  31  Neb>  32£>, 
47      W.  984,  11  L.R.A.  104. 


16.  State  v.  Narragaaaett  Diet,  16 
R.  I.  424, 16  Aa  901,  3  L,R.A.  29& 
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tion  icfthe  corporfttioiia  ind  quasi  corporations  formed  for  purposes 
of  generifl  locfd' administration,  the  legislature  frequently  orgaolMB 
the  people  of  a  certain  territory  into  a  di^ct  bavibg  «€irt«iii  limited 
powers  for  the  carrsring  out  of  some  particular  pUfohc  potpose.  I^anUl* 
iar  examples  are  school  diitiicts,  road  distrieta/  fin  distri^,  iraiMr 
supply  districts,  irri^lion  districts,  levee  districts  and  the  like,'*  Such 
districts  are  mere  quasi  corporations,*'  but  it  has  been  held  th«t  sticb 
a  district  is  a  "corporation  for  municipal  putpose^*  within  the  mean- 
ing of  a  constitutional  provision."  It  often  happens' that  a  boa^  of 
municipal  officers,  or  a  municipal  department  or  institution  has  been 
given  by  the  legislature  powers  which  estaVjlish  it  as  a  separate  enttey, 
with  power  to  bold  property  and  to  sue  find  be  saed>  aitiiough  it 
has  not  been  declared  to , be  a  corporation,  and  suoh  a  body  wiU  be 
considered  as  a  quasi  corporation,"  Of  course,  if  such  a  body  is  in 
terms  incorporated  by  the  legislature  it  is  a  corporation  ;  but  it  is 
not  in  any  event  a  municipal  corporation. 

8.  Origin  of  Uimidpal  Corporatioiis. — ^In  the  medieeval  p«iod,  in 
all  the  countries  of  eastern  Europe,  the  inhabitants  of  the  dties  and 
towns  which  grew  up  as  trading  centers,  as  they  became  through  their 
eommerce  wealthy  and  powerful,  wrested  from  their  Icing  or  from 
their  feudal  lords  charters  granting  them  certain  rights  and  privileges 
both  of  personal  freedom  from  arbitrary  exactions  and,  in  a  certain 
degree,  of  self-government,  and  thus  to  carry  on  this  government 
became  municipal  corporations.  Such  municipal  corporations  did  not 
<IifFer  much  in  their  legal  aspect  from  ttie  contemporaiy  private  cor- 
porations which  were  largely  of  the  ecclesiastical,  educational  or  chari- 
table class,  and  they  represented  an  irretractable  grant  by  the  sovereign 
to  certain  individuals  of  privilege  and  immunities  not  e^iared  by  all 

16.  Id  re  Madera  Irr.  Dist^  92  Cal.  cable  to  counties,  cities,  towns  or  other 
296,  28  PiBC.  272,  676,  72  A.  8.  R.  106,  mucieipal  corporations.  Smith  v,  Rob- 
14  L.R.A.  755.  enoaviUe  Graded  School,  141  N.  G. 

17.  State  V.  Williams,  68  Conn.  131,  143,  53  S.  E.  524,  8  Ann.  Cas.  £29. 
35  Atl.  24,  421,  48  L.R.A.  465;  An-  19.  Adams  v.  BrenaA,  177  lU.  194, 
drews  T.  Estes,  11  Me.  267,  26  Am.  52  N.  £.  314,  69  A.  S.  R.  222,  42 
Dec.  521  and  note>  Baltimore  v.  Ebw-  L.R~A.  718;  Grose  v.  Muiajren  of 
ard,  15  Md.  376,  74  Am.  Deo.  672;  World's  Columbian  ExpositioB,  106 
GaskiU  r.  Dudley,  6  Mete.  (Haas.)  Ky.  840,  40  S.  W.  458,  43  L.R.A.  703 ; 
546,  39  Am.  Dec.  750  and  note;  FrMS  O'Leary  v.  Marquette,  79  Midi.  281. 
V.  Young,  30  Neb.  360,  46  N.  W.  528,  44  N.  W.  608,  19  A.  S.  R.  169,  7 
27  A.  S.  R.  412;  Smith  v.  Roberson- .L.R.A.  170;  Connell  v.  Woodard,  5 
viUe  Graded  School,  141  N.  C.  143,  53  How.  (Miss.)  665,  37  Am.  Dec.  173; 
S.  E.  8  Ann.  Gas.  529  ;  8tate  v.  Todd  v.  Birdsall,  1  Cow.  (N.  T.)  260, 
Stewart,  74  Wis.  620,  43  N.  W.  047,  6  13  Am.  Dec.  522  and  note;  Miller  v. 
L.R.A.  394.  Ford,  4  Rich  h.  (S.  C.)  376,  66  Am. 

18.  Cook  T.  Port  of  Portland,  20  Dec.  687.  See,  however,  Orvis  v.  Dee 
Ore.  680,  27  Pac.  263,  13  L.R.A.  533.  Moines  Paz^  Com'rs^88  la.  674^  S6 
So  also  a  school  district  was  held  to  be  N.  W.  294,  46  A.  S.  262. 

within  the  terms  of  a  statute  appH- 
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oHmt  subjecte  9i  the  reafan.  In  addition  to  the  muikicipal  corpora- 
tioiu  proptf,  Uiere  w««  in  England  territorial  units  called  hundreds, 
conatitating  subdivisions  of  the  oountyj  whichi  although  not  specially 
chartned,  exerciaed  notable  powers  of  self-government  in  local  affairt^ 
which  «xt«nded  historically  back  to  the  Anglo-Saxon  occupation. 
When  this  country  was  settled,  municipal  corporations  were  not  formed 
by  wiestaug  hard  wrung  privileges  from  tiie  central  authorities  of 
each  odony,  but,  as  separate  «omiUunities  sprang  up,  the  general 
syBtam  of  local  self-govenunent  was  voluntarily  adopted  in  mpst  of 
the  colonies,  and  while  tike  system  has  not  developed  wiUi  entire  uni- 
formity, it  pervades  the  whole  United  States  with  remarkable  tbor- 
onghnefls.  The  dose  resemblance  between  mediseval  municipal  corpo- 
rationa  and  private  corporations,  based  on  a  voluntary  acceptance  of 
q>ecial  {oivilegea  with  correlative  duties,  does  not  as  a  rule,  exist 
in  this  country.  A  distinction  is,  however,  to  be  noted  between  New 
Englfmd  and  the  rest  of  the  countiy.  In  New  England  the  whole  of 
each  colony  was  divided  up  into  towns,  the  smallest  and  most  ^aisely 
settled  of  which  was  given  the  same  powers  as  the  largest  and  most 
p<^ulous,  and  when  a  town  was  given  the  charter  of  a  city  it  was 
not  a  grant  of  special  and  additional  privileges  but  a  change  in  the 
form  of  government  when  the  town  meeting  had  grown  unwieldy  on 
account  of  the  large  number  of  inhabitants  entitled  to  attend  it.  In 
the  rest  of  the  country  it  has  not  been  the  practice  to  grant  extensive 
powers  of  local  self-goverAment  to  the  people  of  a  sparsely  settied 
section,  and  it  is  only  when  a  particular  community  has  acquired 
a  reasonable  density  of  population  that  it  is  chartered  as  a  town  or 
village  and  is  allowed  to  exercise  powers  which  in  the  other  portions 
of  the  state  are  exercised  by  the  county  authorities,  so  that  the' medi- 
aeval conception  of  the  chartering  of  a  municipality  aa  the  grant  of 
gpedaJi  privileges  is  not  entirely  lost  in  this  country. 

9.  Two-fold  Character  of  Municipal  Corporationi.— Evety  municipal 
corporation  has  a  two-fold  character,  the  one  governmental,  the  other 
private.  The  legislature,  by  establishing  a  municipal  corporation, 
does  not  divest  the  state  of  any  of  its  sovereignty,  or  absolve  itself 
from  its  right  and  duty  to  administer  the  public  affairs  of  the  entire 
state.  It  merely  has  selected  an  agency  for  the  purpose  of  govern- 
ment within  a  designated  locality,  and  if  for  the  time  being  it  has 
clothed  that  agency  with  the  character  of  a  corporation  and  has  allowed 
it  to  administer  the  public  affairs  within  its  territorifal  limits,  the 
municipality  is  none  the  less  a  mere  agency  of  the  state,  and  while  as 
such  it  executes  the  functions  and  possesses  the  attribute  of  sovereignty, 
so  that  as  against  third  parties  while  acting  within  its  sphere  it  has 
all  the  rights  and  immunities  of  the  doveirdgn,  yet  as  against  the 
sovereign  it  is  a  mere  agent  whose  powers  may  be  withdrawn  at  will 
and  whose  property  acquired  by  virtue  of  such  ageney  is  the  property 

m 


Digitized  by 


g  D  MUNICIPAL  CORPORATIOKS  19  -R.  -C.  1*  ■ 

of  the  principal.^  Typical  examples  the  functions  oif  a  mumcip«i 
corporation  undertaken  in  its  governmental  capacity  as  an  agpntgr 
of  the  state  are  the  assessment  and  collection  of  its  propoTti<m  of  th« 
state  tax;  the  conduct  of  state  elections  within  its  limits;  the  enact- 
ment and  enforcement  of  police  regulations  and  the  suppfreflsioa  of 
crime;  and  the  preservation  of  the  puhlie  health  and  ihe  sapptettion 
of  epidemic  diseases.  In  its  private  capacity  a  munieipal  oorporatioa 
is  wholly  different.  The  people  of  a  compact  community  ususdly 
require  certain  conveniences  which  cannot  be  furnished  wlUioat  a 
franchise  from  the  state  and  which  are  either  unnecessary  in  tne 
rural  districts,  such  as  a  system  of  gewws,  ot  parks  and  «pen  spaces, 
or  which  on  account  of  the  expense  it  would  be  financicdly  imposablid 
to  supply  except  where  the  population  is  reasonably  dense,  such  as' 
water  or  gas.  In  some  cases  the  supply  is  furnished  by  a  privnte  cor- 
poration, organized  for  profit,  but  dissatisfaction  frequently  follows, 
and  the  people  of  the  con^munity  wish  to  take  the  business  ovw  into 
Aeir  own  hands!  It  might  be  possible  to  form  a  co-operefave  asso- 
ciatibn  of  all  who  are  likely  to  use  the  service,  similar  to  a  mutual 
insurance  company,  or  a  savings  bank,  hut  it  has  generally  been 
thoui^t  best- to  include  the  entire  community  in  the  undertaking, 
and,  while  in  many  cases  a  quasi  corporation  is  formed  for  the  sole 
purpose  of  managing  a  public  service  in  a  designated  district,  if  the 
boundaries  of  the  district  to  be  ser\'ed  coincide  with  those  of  an 
existing  municipality,  instead  of  having  two  separate,  and  distinct 
public  corporations  in  existence  including  the  same  members  and 
covering  the  same  area  it  is  the  usual  practice  for  the  legislature 
to  authorize  the  existing  municipality  to  manage  and  operate  the 
public  service  itself,  and  thus  avoid  a  duplication  of  administrative 
machinery.  But  in  so  far  aa  the  municipality  is  thus  authorized  to 
exerdse  the  functions  of  a.  private  c<»7oration,  it  is  clothed  wi^h  Jihe 
capacities  of  a  private  corporation  and  may  claim  its  rights  and 
immunities,  even  as  against  the  sovereign,  and  is  subject  to  the 
liabilities  of  such  a  corporation,  even  as  against  third  parties.  The 
dis^nctlon  between  the  two  •  ^capacities  of  a  municipal  corporation 
is  important  and  must  ba.kept  constantly  in  mind,  but  it  is  not  always 
easy  to  draw,  as  .some  functions  are  close  to  the  line  and  are  held 
govenunenteJ,  in  some  states  but  private  in  others,  or  even  in  the 
same  state  are  held  goveramental  for  some  purposes  and  private  for 
others.  It  should  be  n<^ted  that  the  word  "private"  is  used  in  con- 
nection with  tJttis  subject  in  a  relative  sense,  to  signify  functions 
which  are  not  governmental  and  which  are  sometimes  undertaken 
Ijy,  corporations  only  qifaai  public;  a  municipal  corporation  cannot. 

20.  See  infr^  par.  36,  45,  56,  64;  corpoEation  for  the  nc^Iigoioe  of  ics 
As  to  tert  liability  of  a  municipal  'emplo^'ees,  see  infra,  par..       ■  ' 
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bd  constitutionally  authorized  '4a  nndeftdke  any  functions  whiA  am< 
really  private.' 

10.  Location  and  Boundaries.'— tn  lE^^and  the  limits  of  the  sev- 
eral counties  and  parishes  are  not  ascerthirieii  'by  tiie  public  acts  of 
Parliameatf  the  records  of  which  are  remainhig,  but  they  are  deter- 
mine by  ancient  usage,  of  which  the  jud'gee  cannot  ju^cially  take 
notice.  In  many  of  the  states  of  this  country,  however,  the  county* 
limits ^d  the  boundaries  of  the  several  towns  are  prescribed  by  public' 
statutfiB,  of  which  the  courts  are  bound  to  take  judicial  notice^  and  even 
when  Uiis  state  of  atifairs  does  not  exist,,  it  mky  be  stated  as  a  rule  o^ 
geaflnil;(»i^li#fltion  that  a  oovurt  will  te^eji^^iiiq^  9otice  of  the  location 
of  the  piineipEd.  municip^  corpvra^oos  withi^  its  jurisdiction  and  in 
wbttt  conoid  jth^  are  aituated.  It  has  been  held  that  ,  the  couxts  of 
tfaeistates  wiU  tak«  judicoal  jootice .that  peir^^.pities  are  not  within 
tiM  boandaiies' of  the  state. in  whit^  they  are  ^tting.  Some  courts 
g».&iirtfaer.and  notice  tbeilooation  of  ,l#fg^^d  impprtant  cities  out> 
sido  4beir'atate.  -  On  &e  other  h«nfii  ^oaosl  cooorta -refuse  to  take  judi- 
<Hal  notioe  ef  tibe>l«c8ition  of  .cities  out^^^  pf  their  own  state.  Thus 
it  has'been  held  that  Uie  ooofta  will  not.tfUKe  judicial  notice  of  the' 
ptditical  divkioiK  iA  any  state  or  county,  beywd  tiieir  jurisdiction 
or  of  the  known  towns  or  eitiee  of.  suph  eountry  or,  state.?  When 
»  munidpai  doiporfiiiion  is  boonded  by  a  tid9l,navig^le  wateccourse,^^ 
its  territedfial  litnits  extend  only  ta  tbe  low  water. xuark  and  wlben  it 
is  boimded  by  a  fvesh  water  unaavigabl9  watercourse,  its  territorial 
limits  extend  to  the  middle  of  the  stream.*  Qn  this  p^int  the  authori-- 
tiee  are  uniferm.  In  the  case  .o£  a  navigiibW  but  nontidal  watercour^ 
there  is  a  conflict  of  authority.  In  some  states  it  is  held  that  the 
private  tilSe  <rf  a  ripainan  owner  eKtcnds  ta  the  center  of  all  nontidal 
watercourses,  whether  navigable  or  not,^  and  in  'sueh  states  it  is  hcdd 
diAt  municipal  boundaries  also  extend  ,to  the  center  of  the  stream,* 
bat  in  a  state  in  which  tha  title  of.  a  riparian  proprietor  upon 
navigable  watereourses- extends  only  to  knr- water  mark,  if  one  of 
the  boundari^  of  a  municipal  cc/rporation^  as  designated  hj  statute, 
is,  a  navigable  stream,  ?uch  boundary  doed  not  exte;id  beyond  low 
water  mark.*  The  domicil  (A  ooe  througK,  who9e  dwdJing  nms  the 
boundary  line  diriding  two  m<inicipalities  is 'in  the  one  oostaiining 

1.  See  infrSf  par.  16,  20,  3?.  6.'  Ft.  Smith  Bridge  Co.  V.  Hawkins, 

5.  Sea  JjJBtfUtL,  NoncB,  vol  W,  p.  54  Ark.  509,  16  S.  W.  565,  12  Z.R.A., 
1083.  487;  Treuth  v.  SUte,  120  Md.  2i7,  87 

3.  Notes:  28  LJtjV^  621^  45  L.B.A.  AtL  6^3,  47.L.IUL.(N.8.)  1161  ana 
M8i  47  LJl.A.(N.S.)  n61,.ll'65,        note;  People  v.  Bouchard,  62  Micb. 

4.  See  Waters.    .  156,  46  N.  W.  232, 9  L.K.A.  106;  Sute 

6,  Joaee  v.  Soulard,  24  How,  41.,  v.  Bason,  ll4  N.  C.  787,  19  S.  E.  8&, 
16  U.  S.  (L.  ed.)  604;  Brooklyn  v.^41  A.  8.  B.  8U,  23  Ii.BJL  520  and 
Smith,  104  BL  429,  44  Am.  Rep.  90.  .note. 
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tbtt  pwtioD  ol  the  structon  most  doeely  oonnected  with  the  piinuuy 
purposes  of  a  dwelling.' 

11.  EstabUshment  of  Hanicipal  Corporations. — At  c(»nmon  law 
the  gnuit  of  a  charter  of  incorporation  is  a  prerogative  of  the  crown^ 
and  in  England  such  a  grant  to  a  municipality  may  still  be  an 
exerdse  of  tibe  cwnmon  law  prerogative,  although  the  charter  extends 
to  the  new  corporation  powers  which  are  det^mined  an  act  of 
Parliam^t'  In  this  country  the  power  to  establish  a  municipal 
cioporation  rests  in  the  legislature,*  and,  in  the  absence  of  constita- 
tional  restrictions,  the  power  is  practically  unlimited.  Thus  Uie 
legislature  may  create  a  municipal  corpcnution  fw  one  purpose, 
vmhiBiang  territory  situated  wholly  or  partly  within  tiie  boondarics- 
of  another  municipal  corporation  already  organized  for  another  pui^ 
poee.'*  Originally  this  power  was  always  exercised  a  apeoal  act. 
It  was  felt  that  all  municipalities  of  the  same  population  did  not 
necessarily  require  the  same  charter  or  even  the  same  form  of  gov- 
ernment, and  that  the  territorial  situation,  the  pursuits  and  charastar 
of  the  people,  their  toadltions  and  peculiar  institatitMia,  as  well  as  the 
probable  future  growth  of  the  municipality,  all  required  oonsidera- 
tion  fz<Hn  the  legislature  not  only  in  d^ding  whether  a  municqwd 
crapcffation  should  be  established,  but,  if  established,  what  the  pro- 
visions fA  the  charter  shbuld  be.*'  Those  who  oppose  incorpora* 
tion,  althou^  a  minori'ty  of  the  inhabitants,  will  be  heard  by  the 
l^;islature  or  its  committees,  and  will  not  be  deprived  of  their  exist- 
ing form  of  government,  with  which  they  are  satisfied,  except  by 
the  judgment  of  a  disintereisted  tribunal.  In  many  states  the  adop- 
tion of  a  constitutional  prova^OTi  prohibiting  -local  or  q>eoul  legisUr 

7.  See  BoHicn.,  vol.  9,  pp.  662-663.  thereof.    Prdi  t.  McDonald,  7  Kas: 

8.  Butter  V.  Cfai^nian,  8  M.  A  W.  426,  12  Am.  Rep.  423. 
1,  7  Kng.  Rul  Cas.  179.  Note:  4  L.B.A.  36,  37. 

9.  Lexington  v.  McQuillan,  0  Dana  But  a  court  will  not  take  jndieial 
(Ky.)  613,  35  Am.  Dec.  159;  People  notiee  that  a  paxttenlar  town  has  in- 
V.  Bennett,  20  Mich.  461,  18  Am.  Bep.  oorporated  uraer  *  general ,  law.  4 
107;  Territory  v.  Stevart,  1  Wash.  08,  L.B.A.  37  note. 

23  Pac.  405,  8  L.B.A.  106;  State  t.  See,  however,  eontn,  Bessette  v. 
Thompson,  149  Wis.  488,  137  N.  W.  People,  193  DL  384,  62  N.  E.  216,  56 
20,  Ann.  Cas.  1913G  774  and  note,  43  L.R.A.  668. 

UB.A.(N.S.)  830  and. note.  Cfaarters  created  by  QMdal  act  an 

10.  Perkins  t.  Cook  County,  27l  not  repealed  by  a  subsequent  inoon- 
HI  449,  111  N.  E,  680)  Ann.  Gas.  siatent  general  law,  unless  such  ap- 
1017A  27  (k^lity  of  the  organisation  pears  to  have  been  tiie  inbmt  of  the 
of  a  forest  preserve  district).  legislature;  but  there  is  no  reasoii  why 

11.  CarriUiers  v.  Shelbyville,  126  the  l^islature  cannot  if  it  so  desirm 
Ky.  769,  104  S.  W.  744»  17  LJt.A.  alUt  or  amend  a  speeial  charter  by  & 
(N.S.)  421.  Special  aets  of  the  legis-  general  law.  Eichels  «.  Evansville  St. 
latnie  creating  municipal  corporations  B.  Co.,  78  Ind.  261,  41  Am.  Bep.  591 
Bie  pn^o  Mta,  of  which  courts,  will  Beale  t:  Panke;,  107  Ya.  216,  67  S. 
take  notice  without  pleading  or  probf  E.  661, 12  Ann.  Cas.  1134^ 
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tion  haa  prevented  a  further  establiahment  of  manrcipal  corporations 
in  such  a  macmer.''  The  legislature  mig^t  thereafter  provide  a  form 
of  government  for  eodsting  communitleB  of  a  certain  popalation,  to 
winch  any  other  community  became  entitled  when  it  reached  the 
specified  size,  but  for  creating  new  municipalities  some  otiier  machin- 
ery was  necessary,  if  only  to  determine  the  boundaries  of  the  nev 
organization,  and  to  select  the  people  who  were  to  become  its  inhabi- 
tants.  In  jurisdictions  where  tiie  legislature^  although  having  the 
power  to  create  municipal  corporation^,  is  prohibited  from  creating 
them  by  special  laws,  the  only  mode  in  which  they  can  be  created 
under  a  general  law  is  by  some  act  on  the  part  of  the  district  or  com- 
munity seeking  incorporation  indicative  of  its  determination  to  accept 
its  terms.  When  the  constitution  has  net  limited  or  prescribed  the 
character  of  such  general  law,  its  character  and  details  are  within  the 
discretionary  power  of  the  legislature,  and  there  is  no  more  appropriate 
mode  of  such  indication  tiian  the  afRrmative  vote  of  those  who  are  to 
be  affected  by  the  acceptance  of  the  terms  of  the  act.'*  It  has,  how- 
ever, sometimes  been  thought  dangerous  to  allow  the  majority  of  the 
inhabitants  of  any  self-delimited  territory,  if  they  are  sufHciently 
numwous,  to  establi^  a  monidpal  eorpore^on  upon  their  own  Kppli' 
oation,  since  the  people  of  a  wiAl  popnUted  village  might  abuse  this 
power  by  including  within  the  corporate  limits  as  much  of  the  neigh- 
boring farm  land  as  could  be  thought  in  without  actually  constituting 
the  farmers  a  mc^ority  of  tibe  inhabitants,  in  order  to  subject  such  land 
to  taxation  for  municipal  pnipOBes.'*  In.  several  states,  ^erefore,  stat- 
utes have  been  enacted  providing  for  the  eetablishraent  of  municipal 
corporations  by  judicial  proceedings,  to  be  instituted  by  the  filing  of  a 
petition  in  court  by  a  certain  proportion  of  the  inhabitants  of  the  dis- 
trict seeking  incorporation.  Statutes  authorizing  the  -court  to  pass 
upon  the  questions  of  public  policy  involved  in  the  petition  have  gen- 
erally been  held  to  be  unconstitutional,  as  an  attempted  delegation  of 
legislative  power  to  the  judiciary ;  ^*  but  when  the  court  is  authorized 
merely  to  see  that  all  legal  forms  have  been  complied  with,  or  that 
the  petition  is  brought  hy  an  actual  majority  of  the  inhaMtants,  it 
has  generally  been  considered  that  a  statute  containing  such  a  pro- 
vision is  valid." 

15.  See  infra,  par.  47.  In  n  KorOi  Milwaukee,  93  Wia.  616, 

13.  Xn  re  Madera  Irr.  Diet.,  92  Cal.  67  N.  W.  1033,  33  L.a.A.  638. 

206,  28  Pac.  272,  676,  27  A.  S.  B.  106,  16.  Carrithers  v.  ShelbyviUe.  126 
14  LJIA.  755.  Ky.  769,  104  S.  W.  744,  17  LJIJ^. 

14.  People  V.  Bennett,  29  Mich.  461^  (N.S.)  4SL  See,  however,  Jermigan  v. 
18  Am.  Rep.  107.  :&Misonnlle,  102  Ky.  313,  43  3.  W. 

16.  People  V.  Bennett,  29  Miob.  451^  448,  39  L.B.A.  214,  holding  that,  OB- 
IS Am.  Rep.  107 ;  Territory  v.  Stew-  der  a  pecaiiaF  eonatitational  provision, 
art,  1  Wash.  98,  23  Pac.  405,  8  L.R.A.  a  oonrt  oould  not  be  antfaorized  t* 
106;  St.  Marys  v.  Woods,  ff7  W.  Va.  transfer  a  municipal  corporation  from 
110,  67  S.  £.  176,  21  Ann.  Cas.  164:  one  elaas  to  another  on  detenuhuog 
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12.  Acceptance  of  ChAxter. — Aiist  the  Kormaa  eonquestf  whenever 
the  king  sold  to  the  iuhahit^ta  of  a  town  the  sight  of  acflf-govera- 
ment  in  consideration  of  revenues  paid  into  fhe  Jftyal  tre^ury,  the 
liberties  or  privileges  so  ceded  to  the  body  of  the  hurghera  were  evi- 
denced by  &  grant  in  the  nature  of  a  charter,  whence  was  derived  the 
fo^porate  charter  of  the  grantee,  the  collective  citizens,  as  ^  towp,. 
Naturally  enough,  no  town  was  then  set  up  as  a  corporation  involun- 
tarily, or  save  by  the  request  of  the  inhabitants  concerned.  Accept- 
ance was  therefore  essential  to  make  operative  a  charter  granted  by 
^he  king  He  had  no  poww  to  impose  political  obligations  on  any 
pcrgpQ  or  communis,  except  in  the  form  of  conditions,  nor  to  compel 
the  acceptance  of  any  charter.  When  Parliament  became  supreme 
in  legislating  for  the  public  it  granted  charters  to  towns  and  cities  at 
its  pleasure.  No  assent  of  the  inhabitants  was  necessary  in  that  case; 
for.  the  charter  of  a  corporation  created  by  Parliament  was  an  a^ 
of  Parliament,  and  no  assent  is  requisite  to  make,  an  act  of  Parliament 
operative.  But  even  Parliament  waa  generally  considerate  of  the 
will  of  the  inhabitants  itpon  wiiom  the  charten  were  to  operate, 
and  a  provision  was  nearly  always  made  for  their  assent  in  some  fonm 
or  other.  The  recent  English  steUntea  pvoviding- general  lawa  for  the 
local  government  of  towns  and  cities  so  require.  It  is  well  settlad 
in  this  oounb7  that  an  of  the  tegislatore  establishing  a  mutddpal 
cwporation  does  not  require  the  aasent  of  the  inhabitants  of  the 
munidpality  thus  incorporated.^'  The  legiriature  may,  however,  if 
it  sees  fit,  provide  that  the  obarter  of  a  munidpfd  oofporation  shall 
not  go  into  effect  nnless  it  is  accepted  by  a  majority  of  the  inhabi- 
tants of  the  proposed  municipality,  without  thereby  delegating  its 
legislative  powers  in  an  unconstitutiona]  manner,^*  or,  if  it  sees  fit^ 
it  may  grant'  the  power  of  accepting  or  rejecting  the  chartor  io  tax- 
payeiB  or  householdei^  or  to  some  other  class  less  comprehensive  than, 
the  persons  qualified  to  vote  at  state  election^,  since  the  poWer  to  vote' 
upon  the  acceptance  of  the  charter  is  a  privilege  and  not  an  inherent 
right." 

13.  Municipal  Corporations  by  Prescription.— -Municipal  QOTpor^ 
tions  in  En^and  in  some  cases  base  their  right  to  exi^«^ce  upon  px^ 

that  it  had  acquired  the  necessary  popr  126  Ey.  769,  1D4  S.      7^  17  ULA. 

ttlatioii.                                    ^  <N.S.)  421;  People  v.  Butte,  4  Mont. 

17.  Garrithen  v.  ShelbyviUe,  126  174,  1  Pae.  414,  47  Am.  Bep.  34&: 
Ky,  769,  104  8.  W.  744,  17  L.R.A-  State  v.  Tausicfe  ((4  Wash.  tf9,  U6 
(K.S.)  m.;  People  v.  Butte,  4  Htwt  Pac.  661,  35  L.R.A,(N.S.)  802  and 
174, 1  Pac  414,  47  Ato.  Rep.  346i  ttote.   See  also  infra,  par.  36,  37. 

18.  Fallbrook  Imgatiou  Dist.  v.  ,  1,8.  Cairitheis  v.  Shelbyville,  126 
B^adlet,  164  TT.  S.  112,  17  S.  Ct.  66,  Ky.  7m,  104  S.  W.  74^,  17  LitM 
41  T7.  B.  (L.  ed.)  369;  People  v.  He-  (K.S.)  421;  People  v.  Butt^  4  Koat 
Fadden,  81  Cal.  489,  22  Pac.  851,  15  174,  1  Pae.  41^  47  ^  Bep.  m 

A.  S.  B.  66;  Carrithers  v.  Shelbyrille,  ' 
;    r  '    ■  702  ■ 
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aeripti«tn;  lA  othei*  wordg^  th^  have  exercdsed  tbeir  powc*8  bo  long 
without  Ejection  upon  tiie  ptwrt  of  the  government  that  although  no 
charter  js  in  existence  it  is  presumed  ihst  they  were  duly  incorporated 
in  the  first  place  and  that  tba  charter  has  been  lost  In  this  country 
municipal  corporations  by  prescription  are  lees  oonunon,  but  it  has 
been  held  that  when  no  charter  or  act  o£  incorporation  of  a  town 
can  be  found,  it  may  be  proved  to  be  a  town  by  reputation,  or  it  may 
be.  shown  to  have  <daimed  and  exercised  the  powers  of  a  town,  with 
the  knowledge  and  assent  of  the  legislaturej  and  without  objection 
or  zntezTuption,  for  so  long  a  period  as  to  furnish  evidence  of  a 
•  prescriptive  right."  So  also  it  has  been  held  that  a  municipal  corpo- 
ration may  by  usage,  custom  and  prescription  acquire  a  corporate 
nome.^. 

14.  Municipal  Corporations  de  Facto. — ^It  is  well  settled  Uiat  when 
ihe  people  of  a  town  or  village  have  attempted  to  incorporate  tiaem- 
selves  under  a  statute  which  authorized  such  action  to  be  taken, 
and  have  actually  used  and  'exercised  the  franchise  of  a  municipal 
corporation  by  virtue  of  such  proceedings,  the  validity  of  such  incor- 
poration and  the  legal  existence  of  the  municipality  cannot  be  ques- 
tioned on  account  of  irregularities  in  the  proceedings  in  any  action 
between  private  persons  or  between  the  municipality  and  a  pri- 
vate citizen,  even  if  the  action  involves  the  validity  of  an  inter- 
ference with  private  rights  by  virtue  of  such'lncorporation  as  drastic 
as  the  levy  of  a  tax,  the  taking  of  land  by  eminent  domain,  or 
imprisonment  for  the  violation  of  a  penal  ordinance.  The  validity 
of  the  proceedings  by  which  a  munidpal  corporation  de  facto  was 
established  can  be  attacked  only  in  a  proceeding  brought  for  that 
purpose  by  the  state.*  Immunity  from  collateral  attach  exists  not 
only  as  to  attack  by  third  persons,  but  also  as  to  attack  by  the  munici* 
pality  itself  upon  its  own  legal  existence  in  defending  an  action  upon 
its  bonds  or  other  obligations,*  and  it  has  even  been  held  that  the 

.  90.  Bow  V.  .Allenstpwn,  84  N.  H.  Cas.  1913E  441;  State  v.  Nedy,  30  S. 

351,  m  Am.  Dee.  489.  C.  587,  9  S.  B.  664,  3  L.R.A.  672;  Ej 

1.  Ex  parte  Keeling,  64  Tel.  Crim.  parte  Keeling,  54  Tex.  Crim.  118,  121 
118,  121  S.  W.  606,  130  A.  8.  R.  884.  8.  W.  605,  130  A.  S.  E.  884;  Kuhn  v. 

2.  Dojiglaa  Connty  v.  Bolles,  94  U.  Port  Townaend,  12  Wash,  606*  41  Pac. 
S.  104,  24  U.  9.  (L.  ed.)  46;  People  923,  50  A.  S.  R.  911,  29  L.E.A.  445; 
V.  Ellia,  253  111;  369,  97  K  E.  697,  Board  of  Education  v.  Berry,  62  W. 
Ann.  Caa.  19I3A  589  and  note;  Tope-  Va.  43^  69  S.  E.  169,  126  A.  8.  K. 
ka  T.  Dwyer,  70  Kan.  244>  78  Pae.  417,  975. 

3  Ann.  Cas.  239  and  note;  State  v.  Note:  11  Ann.  Gu.  1060. 

Baitey,  106  Minn.  138^  118  N.  W.  676,  So  also  a  mistake  in  the  charter  of  a 

130  A.  B.  R.  692,  16  Ann.  Cas.  838,  township  cannot  be  corrected  in  an  ao- 

19  L.R.A.(N.8.>  775;  Araptdioe  Vil-  tion  between  individaals.    Enfield  v. 

(kg*  V.  Albee,  24  Kab.  242,  38  K.  W.  PeErmit,  5  N.  H.  280^  20  Am.  Deo,  680. 

737,  8  A.  Sj  R.  202;  BfeakweU  v.  Kew-  3-  Coler  t.  Dwight  School  Tp.,  3  N. 

^ixk,  31  Oklo.  304, 121  Pao.  260,  Ann.  D.  249,  56  N.  W..a87»  28  USLA.  649i 
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stftte  itseif  is  precluded  from  attacking  the  frandiidd  of  a  municipal 
corporation  which  baa  been  permitted  to  act  as  such  tor  many  years 
and  haa  been  recognized  as  an  existin'^.  Mdnicipality  by  legislative 
enactment.*  When,  however,  the  validity  of  an  incorporation  is 
attacked  by  quo  wairanto,  and  estoppel  or  laches  is  not'  set  up  in 
the  answer,  no  such  defense  will  be  presumed  or  considered,*  and 
there  is  some  authority  for  holding  that  in  the  absence  of  any  statu- 
tor>'  period  of  limitation,  an  action  in  the  nature  of  a  quo  warranto 
in  behalf  of  the  people  may  be  Commenced  at  any  time;  that  the 
lapse  of  time  constitutes  no  bar  to  ilie, proceeding  in  conformity  with 
the  maxim,  "nullum  tempus  occurrit  regi."*  An  information  in 
'  the  nature  of  a  quo  warranto,  in  the  name  of  the  attorney  general 
but  at  the  instance  of  a  private  relator,  cannot  be  maintained  against 
a  municipal  corpora  lion  de  facto.  The  existence  of  a  municipal  cor- 
poration cannot  be  challenged  except  by  the  state,  through  its  attor- 
ney general,  acting  ex  officio  as  the  representative  of  the  public' 
The  validity  of  the  franchise  of  a  body  claiming  to  be  a  municipal 
corporation  may,  however,  be  collaterally  impeached  when  there  was 
no  statute  in  force  under  which  it  might  have  been  legally  incorpo- 
rated,^ when  the  court  before  which  the  proceedings  by  which  the 
municipality  waa  created  were  held  had  no  jurisdiction  to  render 
a  judgment  in  the  matter,  or,  having  jurisdiction  of  the  subject 
matter,  proceeded  to  render  a  judgment  in  excess  of  its  jurisdiction,' 
and  when  the  statute  under  which  the  incorporation  was  attempted 
provided  in  terms  that  unless  the  prescribed  formalities  were  com- 
plied with  the  proceedings  would  be  void."  In  quo  warranto  pro- 
ceedings to  determine  the  validity  of  a  de  facto  incorporation,  parol 
evidence  is  admissible  to  contradict  the  petition  for  incorporation, 
and  to  show  that  at  the  time  of  filing  it  the  territory  did  hot  have 
the  required  population,  notwithstanding  the  recitals  in  such  peti- 
tion to  the  contraiy.^^ 

Brennan  v.  Weatherford,  63  Tex.  330,  6.  State  v.  Port  of  Tillamook,  62 
37  Am.  Rep.  758;  Oilkey  v.  How,  105  Ore.  332,  124  Pao.'  637,  Mn.  Cas. 
Wis.  41,  SI  N.  W.  120, 49  hJB^A.  483.  1914C  463  and  note. 

Note:  3  Ann.  Cas.  243.  See  alao  in-     Kote:  13  L.B.A.(K.S.)  £37,  638. 
fn,  Mr.  310.  -7.  State  v.  Tietoa,  51  N.  J.  L.  ISO. 

4.  People  v.  Alturas  Coonty,  6  Ida-  17  Atl.  163, 14  A.  S.  B.  675. 

ho  418,  5&  Pae.  1067,  44  L.R,A.  122;  8.  Gatbrie  v.  Territoiy,  1  Okla.  188, 
Jameson  v.  People,  16  HI.  257,  63  Am.  31  Pao.  190,  21  LJtA.  841,  overraled 
Dec.  304  and  note;  State  v.  Harris,  on  another  point  by  Guthrie  v.  New 
102  Minn.  340,  U3  N.  W.  887, 12  Ann.  Vienna  Bank,  4  Okla.  194,  38  P»fc  4. 
Cas.  260  and  note,  13  UR.A.(N.S.)  9.  Note:  11  Ajin.  Caa.  1060. 
533  and  note.  10.  Note:  3  Ann.  Cae.  243. 

Not«f:  Ann.  Gas.  19140  488,  49L        11.  Ksmp  v.  People,  141  lU.  9,  31 

5.  Kamp  v.  People,  141  lU.  9,  30  N.  B.  680,  33  A.  S.  R.  270. 
K.  E.  680r33^  A.  8.  R.  ^0. 
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15.  lUnwfaitiM.^— 6iace  muiuGipfil  corporations  am  created  by  the 
legialaUue  for  the  puUic  good,  a  municipal  corporation  cannot  bring 
about  ita  own  dMecdutioa  by  a  surrender  of  its  charter.  When  the 
legislature  has  deoreed  that  a  certain  oommunity  ^all  constitute  a 
municipal  corporation,  saoh  oorpoira^ion  .continues  in  existence  until 
the  legialature  otherwise  orders.^'  It  oonaequendy  follows  that  di»> 
solution  will  not  result  from  a  nonuser  of  corporate  powers,'*  or 
from  a  failure  to  wganize  and  to  elect  officws.'*  Dissolution  is  n 
legislative  function,  and  cannot  be  exercised -by  the  courts  without 
expnga  authority.  £ven  when  it  is  provided  by  atatuta  4^  upon 
its  default  in  certain  particulars  the  charter  of  a  municipal  corpo- 
ration shall  be  forfeited,  the  forfeiture  of  such  charter  cannot  be 
enforced  or  ^en  adveatage  of  in  any  legal  proceeding  coUateAiUy 
or  incidentally.  That  forf^ture  must  be  declared  in  a  direct  way. 
The  state  only  can  enforce  such  forfeiture,  as  it  alone  has  the  right 
to  waive  or  enforce  it,  and  even  then  it  would  seem  that  the  for- 
feiture  should  be  enforced  by  legislative  enactment  rather  tiian  by 
quo  warranto  or  other  judicial  proceeding.^  If,  however,  the  char^ 
ter  of  a  municipality  declares  that  on  the  failure  to  exercise  certain 
powers  on  a  day  mentioned  in  such  charter  all  the  powers,  rights,  and 
privileges  conferred  on  the  municipality  as  a  corporati(m  ^all  for- 
ever cease  and  determine  and  be  of  no  force  and  effect  whatever, 
this  is  a  sufficient  legislative  determination  and  dedaitttion  of  disso- 
lution, and  of  itself,  on  the  happoiing  of  the  condition,  woib  the 
corporate  destractitm.** 

16.  Re«rgani2atiott.^Wfaen  a  new  form  is  given  t»  an  old  munici- 
pal corporation,^  or  such  a  corporation  is  reorganized  undn  a  new 
charter,  taking  in  its  new  organization  tiie  place  of  the  old  one, 
Mnbraoing  substantially  the  same  o<Hrporator8  ukd  the  same  territory, 
it  will  be  presumed  that  the  legislature  intended  a  otmtinued  existence, 
of  the  same  ooiyomtion,  although  different  powers  are  poeseseed  under 
the  new  charter,  and  diifwent  officer  administer  its  affairs;  and,  in 
the  absence  of  express  provision  for  their  payment  otherwise,  it  will 
■also  be  presumed,  in  such  caaet  that  the  legislature  intended  that  ^ 
liabilities  as  well  .as  the  rights  of  property  of  the  corporation  in  its 
old  form  should  accompany  the  corporation  in  its  reorganization.'' 
The  foundation  on  which  tiie  liability  of  a  new  municipal  oorporation 

11  Beale  V.  Paakey,  107  Ta.  216,  18.  BatUr  v.  Walker.  9S  Ala.  368, 

^  S.  E.  681,  12  Aim.  Css.  1134.  13  So.  261,  39  A.  &  a  61. 

18.  Batler  v.  Walker,  98  Ala.  368,  17.  Brongbtoa  v.  Pemaoola,  93  IT. 

13  So.  261,  39  A.  8.  B.  61;  Beale  v.  S.  266,  23  U.  S.  (L.  ed.)  896;  Mobile 

Pankey,  107  Va.  215,  67  S.  E.  661, 12  v.  Wataon,  U6  V.  S.  289,  6  S.  Ct.  398, 


16.  Hornbrook  t.  Elm  Grove,  40  W.  Gnthria  t.  Territoty,  1  OUa.  188,  31 
Ta.  543,  21  S.  E.  851, 28  L.R.A.  416.    Pac.  19ft,  21  L.B^  841.  overruled  <a 

a  a  L.  Vol.  XIX.— 45:  m 


Ann.  Caa  1134  and  note. 

14.  Note:  12  Ann.  Cas.  1137. 
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jor  the  debts  of  tbe^ld  rests  is  that  the  new  corp^rd^m  emTjracea 
the  same  territory,  the  same  corporators,  the  same  taiahle  property, 
and  has  received  the  property  of  the  old  corporation  without  coasidera- 
tion ;  and  hence  for  those  benefits  must,  in  retu^,  bear  the  burdens  of 
the  old  corporation.  A  statute  expressly  prohibiting  a  manicipal  cor- 
poration from  assuming  the  debts  of  its  predecessor,  or  from  paying 
any  part  of  them,  is  accordingly  unconstitutional. >^  A  change  in  the 
form  of  a  municipal  government  to  a  more  highly  developed  one  can 
have  no  effect  upon  the  property  ri^ts  of  the  inhabitante,  either  as 
riparian  proprietors  or  as  owners  of  lands  abutting  upon  the  public 
•Fays."' 

II.  Powers  Which  IAay  GoNSTifvTioNALLT  Ba  Givbn  to  a 
.  .         MuNiciPAi,  Corporation  ' 

\  17.  Delegation  of  Sovereign.  Powers. — It  is  one  of  the  fundamental 
prin.cipl^3  of  constitutional  government  that  the  .U^slature  of  a  state 
cannoi  delegate  the  power  to  maJi:e  laws  which  Jbas  been  intrusted  to 
It  by  the  people.***  It  has,  however,  always  beeh  recognized  as  an 
equally  cardinal  pcinciple  of  our  system  of  government  that  local 
affairs  shaU.be  man^od  by  local  authorities,  and  ^neral  affairs  by 
the  central, authority;  and  hence,  while  the-rule  is  fundamental  that 
the  power  to, make  laws  cannot  be  delegated,  the  creation  of  munici- 
palities ^xercisiifg.lqijaXseif-gqveriim^t  has  naver  been  held  to  trench 
upon  that  rule.  Such  legislation  is  not  regarded  as  a  transf  w  of  gen- 
wal.  l^giflatiye  power^  but  -raihw  as  t^.  grant  of  the  authority  ta 
prescribe  local  r^ulations,  according  to  immemorial  practice,  sab- 
jeot,  of  coursia,  to  the  interpositiMi  of  the  superior  in  oaaee  of  neces- 
sity.^ It  is  accordingly  well  settled  that  it  is  within  the  poww  of 
the  legislature  to  ddegate  to  a  municipal  corporation  for  mnnioipal 
purposes  and  to  be  exercised  within  tiie  mnnicipal'  Biniti  the  tiiree 
most  essentiiJ  branches  of  the  legislative  power  of  a  Sovereign  state, 
namely,  the  police  power,"  the  power  of  tasatiod  '  and  the  power  of 
emiiie&t  domain/  Since,  however,  mnnicipalHieB  derive  their  entire 
powers  from  the  legialatore,  they  can  enjoy  no  powera  whicb  the  legis- 

another  point  byOntbne  v.  New  Vifl^i-  1.  Stoutmborgh  'V.  HawidC)  129  U. 
na  Bank,  4  Okla.  194,  38  Pac.  4.   See  S.  141,  9  S.  Ct.  256,  32  U.  S.  (L.  ed.) 


18.  Brbadfoot  y.  Fayetteville,  124  New  Orleans,  164.  IT.  S-  471,  17  S.  Ct. 
N.  C.  478,  32  S.  E.  80^  70  A.  S.  R.  161,  41  U.,  8.  (L.  ed.)  518;  Jackson- 
610;  ville  V.  Bowdw,  67  Pla.  181,  64  So. 

19.  IfWcipality  No.  2  v.  Orleans  769,  Ann.  Cas.  lOlSD  99,  L.RJ1.1916I> 
Cotton  Press,  18,  L«.  122,  36  Am.  Dee.  913  and  note.  " 

624}  Huddleston  v.  Eugene,  34  On.  2.  See  infra,  par.  107 

343, 65  Pac.  868,  43  LJEUL  444.  3,  See  infra,  par.  242. 

20.  See  CoNsrmrnoKAb  Liw,  toL  A.  See  Ekimsnv  Douaim,  vol.  10,  p. 


637;  New  Orleans  Waterworks  Co.  v. 


%  p.  164  et  seq: 
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loture  itself  does  not  poaee^  Xx>eal  srif-goTOnmflDt  is  a  part  ot 
£Overnmeat  lees  than  tike  wboU,  and  constitutional  Umitatioiis  upon 
the  power  of  the  state  must  neceesarily  mack  the  boundaries  over 
which  municipal  poweia,  bowevw  broadly  granted,  oan  in  no  event 
pass.*  A  state  may  also  autboiriie  a  municipcjity  to  iReate  and  aboiiab 
its  own  municipal  offices,  and  to  define  and  change  tb«ir  powers  and 
duties.* 

18.  Acceptance  of  Amendment  of  Charter  er  Other  Statute.— It 
is  generally  held  that  a  law  cannot  be  passed  to  take  .effect  if.  the 
voters  of  tibe  whole  state  so  dedde,  and  that  such  a  law  cannot  be 

upheld  on  the  theory  that  it  is  a  law  passed  to  take  effect  upon  a 
condition,  the  passing  of  such  a  l^w  being  merely  an  attempt  to  dele- 
gate legislative  power.'  There  are  sXbo  some  authorities  to  the  effeot- 
^at  the  legislature  has  no  power  to  make  the  operation  of  a  law  in 
each  municipality  in  the  state  dependent  upon  the  acceptance  of  the 
law  by  the  municipality  or  its  inhabitants.*  But,  except  where  such  a 
law  is  held  to  be  prohibited  by  constitutional  provisions  prohibiting 
special  legislation,  it  is  generally  held  that,  where  municipalities 
have  a  special  or  peculiar  interest  in  the  law;  it  may  be  passed  to 
take  effect  in  each  a  municipality  when  accepted  by  dome  authoritative 
body  representing  the  municipality,*  or  by  a  vote  of  the  people  of 
the  district  to  be  affected,  provided  the  law  contains  an  entire  and 
perfect  declaration  of  the  legislative  will;  The  law  xnost  be  eomplefee 
wb«a  it  leaves  the  legislature,  and  require  nothing  to  perfect  ik  exe^t 
the  decision  that  it  shall  be  operative  iwithin  a  certain  district.  It 
is  accordingly  not  an  unconstitutional  delegation  of  legislative  power 
"  for  the  legislature  to  provide  that  the  amendment  ctf  a  municipal 
charter  shall  not  take  effect  unless  it  is  accepted  by  a  vote  of  the 
inhabitants  or  that  a  law  amending  municipal  charters  generally  or 
otherwise  affecting  the  government  of  municipal  corporations  shall 

6.  Jacksonville  v.  Bowdeo,  67  Fla.  v.  Oopelaad,  66  Minn.  315,  60  N.  W 

181,  64  So.  769,  Ann.  Cas.  1915D  99,  27,  61  A.  S.  B:  410,  34  L.R.A.  777: 

L.B.Aa916D  913  and  note;  State  t.  Lotke's  Appeal,  72  Pa.  St.  491, 13  Am 

Lynch,  88  Ohio  St  71,  102  N.  E.  670,  Rep.  716;  State  v.  SunmMn,  33  B.  D. 

Ann.  Cw.  1914D  949, 48  L.&A.(N^.)  40,  144  N.  W.  730,  Ana.  1016B 

720.  860,  60  LAA.(N.8.)  906.   See  abo 

6.  Jacksonville  T.  Bowden,  67  FkL  snpra,  par.  12.  < 

181,  64  So.  769,  Ann.  Caa.  1A150  99,  10.  People  v.  MeBridoL  294  HI.  146» 

L.B.A.1916D  913  and  note.  64  N.  £.'-866,123  A.  sTb.  8S,  14  Ann. 

7.  Barto  t.  Himrod,  8  N.  T.  483,  59  Oas.  994;  Feek  v.  Bloomln^ale'  Tp. 
Am.  Bee.  506  and  note.  See  also  Covh  Board,  82  Uieh.  393,  47  N.  W.  87,  10 
STiTUTiovAL  Law,  vdI,  6,  pp.  166-168.  L.BJL  69. 

8.  State  V.  Weir,  33  la.  134,  U  Am.  A  statute  providing  fm  tatOa  afr^ 
Rep.  116  and  note;  Parker  v.  Com:,  tien  to  'he  teken  when  ant^oriaed  bv 
6  Pa..  St.  607,  47  Am.  Dee.  480  and  a  vote  .of  liie  .pitopla  U  t  mty  mmm 
note-  authoeriaed  by  jHmaioxity  .af  dm  Totai 

9.  Territory  v.  .  (yCmuft,  5  Dpk.  qf  the  <9ty.  Bi^taa  v.  Linflnln,  fiO  Neb. 
307, 41  K.      746, 3  XJUL  355;  State  620,  70  K.  W.  262,  3fi  ULA.  762. 
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take  effect  only  in  suvh  municip^ities.  as  vote  to  accept  it**  An 
amendment  is  accepted  when  a  majority  of  the  voters  voting  at  an 
election  held  in  purstianoe  of  law  and  upon  proper  notice  vote  in 
favor  of  it)  but  accepUuice  may  in  some  caaes  be  infwred  from 
use  by  the  corporation  of  the  tupfflided  charter.  Two  or  more  sepa- 
rate and  distinct  amendments  cannot  be  submitted  to  the  people  an 
a  single  question.*'  When  it  is  provided  in  a  statute  that  it  shall  not 
be  binding  without  the  acceptance  of  the  city  which  it  affects,  accept- 
ance by  'the  mayor  and  city  council  is  auffioient.  The  inhabitants 
have  no  power  to  vote  upon  this  question  unleaa  the  power  is  spe- 
cially reserved  to  them." 

19.  Expenditure  of  Municipal  Funds  for  Purposes  Not  Public-* 
Besides  the  somewhat  vague  and  cloudy  restriction  upon  the  power 
of  the  legislature  of  a  state  over  the  municipal  corporations  thoroio 
based  upon  the  recognition  of  the  fundamental  constitutional  rights 
of  such  bodies  when  they  are  acting  in  their  private  or  proprietary 
capacity  *^  is  another  more  definite  and  firmly  established  limitation 
upon  the  legislative  power,  A  state  legislature  can  neithw  compel 
nor  authorize  a  municipal  ooiporation  to  expend  any  of  its  funds 
for  a  private  purpose,  and  consequently,  since  practically  every  under- 
taking of  a  municipality  does  or  may  require  the  ezpendituTe  of 
money,  a  municipal  corporation  cannot,  even  with  express  legislati^-e 
sanction,  embark  in  any  private  enterprise,  or  assume  any  function 
which  is  not  in  a  legal  sense  public**   If  then  is  any  restriction 

11.  St.  Joseph  Tp.  V.  Rogers,  16  13.  Notes:  53  Am.  Dae.  473;  26 

Wall.  644,  21  U.  S.  (L.  ed.)   338;  L.R.A.(N.S.)  665-674. 

JacfcaonTille  v.  Bowden,  67  Fla.  181,  14.  Klamath  Falls  v.  Saoha,  36  Ore. 

64  So.  769,  Ann.  Cas.  1915D  99,  L.R.A.  325,  57  Pae.  329,  76  A.  S.  R.  501.  See 

1916D  913  and  Kote;  Cole  v.  Dorr,  80  also  infra,  par.  1B3,  188. 

Kan.  251,  101  Pac.  1016,  22  L.R.A.  16.  See  mfra,  par.  36,  64,  68,  6B, 

(N.S.)  534;  AttomeV-Cknetal  v.  Shep-  70,  71. 

ard,  62  N.  H.  383,  13  A.  S.  R.  576;  16.  Parkersbui^      Brpwn,  106  U. 

State  V.  Tausicb,  64  Wash.  69,  116  S.  487,  1  S.  Ct.  442,  27  U.  8.  (L.  ed.) 

Pae.  661,  36  L.R.A.(N.S.)  802  and  238;  Ottawa     Carey,  108  V.  S.  110. 

note;  State  t.  Thompsonj  149  Wis.  2  &  Ct.  361,  27  U.  S.  (L.  ed.)  669; 

488,  137  N.  W.  20,  Ann.  Cas.  1913C  Cole  v.  La  Grange,  113  U.  S.  1,  5  S. 


Wlien  the  pUm  intention  of  the  leg-  Franeiseo,  99  Cal.  17,  33  Pae.  753,  37 
idatnre  was  to  pKsent  the  questio&  of  A.  S.  R.  17,  21  L.R.A.  474,  114  Cal. 
aeeeptanee  to  the  voters  of  the  city,  404,  46  Pac.  279,  33  L.R.A.  762;  Egan 
at  woM  ngular  taty  election,  a  vote  t.  San  Franeisoo,  166  Old,  676,  133 
talmiafe  aaeketieit  held  for  sdiflemt  Pae.  204,  Ann.  Gas.  1915A  754  and 
pailMn,  and  m  a  dtflncot  mnnieipal  aote;  Koell  v.  Kankakei^  64  IlL  249, 
organiB^ioaf  is  no  tmx  eompKanee  16  Am.  Rep.  664;  Board  of  Education 
with  the  Uw.  roots  v.  Cincinnati,  11'  r.  Blo^tt,a86  HI.  441, 40  N.  E.  1025, 


774,  43  L.R.A.(N.S.)  339. 
Note:  63  Am.  Dec.  472. 
IS.  Note:  53  Am.  Dee.  472. 


V.  Mission  Tp.,  107  Fed.  827,  46  C.  C^ 
A.  661,  54  L.R.A.  242;  Conlin  v.  San 


Ohio  408,  36  Am.  Dee.  737. 


46  A.  8  R.  348,  31  LiLA.  70;  Wash- 
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implied  and  inhttrent  in  the  a{»nt  of  Amdticui  constitutions,  it  is 
ihaX  the  govermnent  and  ite  subdiinsions  shall  oon6n6  themsdves  to 
the  bvaineea  of  government,  for  which  tbey  eraated,  but  if  a 
specifio  provisiiMi  prohibiting  the  expendituze  of  public  funds  for 
private  puipoBss  is  nquired,  it  Ss  found  in  the  douse  which  forbids 
the  taking  of  property  for  oihis  tiun  public  uses;  for  siaoe  the  funds 
of  a  munidpality  are  necessarily  directiy  or  indirectly  raised  by  tax- 
ation, the  e^wnditDie  <rf  money  by  a  municipality  for  private  pur^ 
poses  does  or  may  necessarily  nsnlt  in  the  taking  of  the  property 
of  individiialB  under  tb«  gtrise  «f  taxation  for  other  than  public- 
uses.  In  such  a  case  it  can  make  no  difference  that  the  payment 
of  municipal  funds  for  private  purposes  is  to  be  ntade  out  of  bor-, 
rowed  moncry,  and  liiat  no  immediate  provisioD  ftir  taxation  is  made.'^ 

iairtoiiian  Home  v.  Cbioaeo>  167  lU.  Weisaer  BougUw,  64  N.  7.  91,  21 
414,  41  N.  E.  893,  29  L.R.A.  798;  Am.  Rep.  686;  Bosh  t.  Onutge  Coon- 
Street  T.  Varney  Eloetrical  Supply  Co.  ty,  159  N.  Y.  212,  53  N.  E.  1128,  70 
160  lod.  338,  66  K.  E.  895,  98  A.  S.  A.  S.  R.  538,  45  L.R.A.  656;  Fox  v. 
R.  <t25  and  note,  61  L.R.A.  154;  Clark  Mohawk,  ete.,  Humane  8oe.,  166  N. 
T.  Dee  Hoiaea,  19  la.  199,  87  Am.  Deo.  T.  517,  60  N.  E.  363,  80  A.  S.  R.  767, 
423;  Hanson  v.  Venon,  27  la.  28,  1  61  L.RJL  681:  People  t.  Coler,  166 
Am.  Rep.  216;  SUte  v.  Osawkee  Tp.,  N.  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  605, 

14  Kan.  418,  19  Am.  Rep.  99;  Union  52  UR-A.  814;  Chapman  t.  New  York, 
loe,  etc.,  Co.  t.  Roston,  136  La.  898,  168  N.  Y.  80,  61  N.  B.  108,  86  A.  B. 
66  So.  262.  Ann.  Caa.  1916C  1274*  R.  661,  56  L.R.A.  846;  Mahon  v. 
L.R.A.1915B  869;  Forman  v.  New  Or-  Board  of  Education.  171  N.  Y.  263, 
leans,  135  U.  1031,  66  So.  351,  L.R.A.  63  N.  E.  1107,  89  A.  S.  R.  810;  As- 
1915D  927  and  note;  Allen  v.  Jay,  60  bnry  t.  Albemarle,  162  N.  C.  247,  78 
Me.  124,  11  Am.  Rep.  186;  Brewer  B.  E.  146,  44  L.RX(N.8.)  1189; 
Brick  Co.  T.  Brewer,  62  Me.  62, 16  Am.  Board  of  Edueation  t.  State,  61  Ohio 
Rep.  395;  Baltimore,  etc.,  R.  Co.  v.  St.  531,  38  N.  E.  614,  46  A.  S.  R.  588, 
Spring,  80  Md.  510,  31  Atl.  208,  27  25  L.B.A.  770;  Cleveland  v.  Clements 
L.R.A.  72;  Lowell  v.  Boston,  111  Mass.  Bros.  Constr.  Co.,  07  Ohio  St.  197,  66 
454,  15  Am.  Rep.  SO;  Kingman  v.  N.  E.  885,  93  A.  S.  R.  670,  59  L.R.A. 
Brockton,  153  Maaa.  266,  26  N.  E.  998.  775;  State  v.  Lynch,  88  Ohio  St.  71, 
11  L.R.A.  123  and  note;  Opinion  of  102  N.  E.  670,  Ann.  Caa.  1914D  949 
Justices,  166  Mas.  598,  30  N.  E.  1142,  and  note,  48  L.R.A.{N.S.)  7B0;  TtAA- 

15  L.R.A.  809;  Opinion  of  Justices,  man  r.  Charieston,  23  S.  C.  57,  56  Am. 
182  Mass.  606,  66  N.  £.  26,  60  LJl^.  R^.  Brodhead  v;  MUmtakm,  19 
692;  In  re  Ohpinion  of  Jostieea,  204  Wis.  624,  88  Am.  Dee.  711  and  note^ 
Maaa.  607,  91  N.  E.  405,  27  L.B.A.  Curtis  r.  Whipple,  24  Wis.  360, 1  Am. 
^N.S.)  4SS:  People  v.  Salem  Tp.  Rep.  187 ;  Whitiifg:  v.  Sheboygan,  etcy 
Board,  20  Miah.  462,  4  Am.  Rep.  400;  R.  Co.,  25  Wis.  167,  3  Am.  Rep.  30-, 
Castnor  t.  Mianaapolifl,  92  Minn.  64,  State  v.  Tappan,  20  Wis.  664,  9  Am. 
00  N.  W.  861,  1  Ajuo.  Caa.  .  934  and  R«p.  622;  Hayee  v.  Douglas  Countv, 
note;  Warr«n  County  v.  Cowan,  60  92  Wia.  429,  66  N.  W.  482,  53  A.  S.  R. 
Mias.  876,  46  Am.  Rep.  424;  Stat*  v.  9Q6,  31  L.R.A.  213,  ovemled  on  an- 
ZiegenhcoB,  144  Mo.  283,  46  S.  W.  other  point  by  Newton  v.  Superior,  146 
1M9»  66  A.  8.  R.  420;  Helena  ConsoL  Wis.  308,  130  N.  W.  24^  131  N.  W. 
Water  Co.      Steele,  20  Mont.  1,  49  986. 

Pae.  882,  87  L.B.A,  412;  State  v.  Cor-  Notes:  98  Am.  Dea.  666;  31  L.R.A. 
nail,  58  Neb.  666,  74  N.  W.  59,  68  A.  (N.S.)  116-123. 


&  B.  620  and  note^  39  LJUL  613; 


17,  Citisens'  Sst.,  sH,  Asa^  t.  To- 
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So  also  It  con  malee  no  difference  that  the  money  to  be  devoted  to  a 
use  not  public  is  derived  from  a  specified  source  which  is  not  public 
If  the  funds  from  such  soured  ore  public  funds  and  subject  to  such 
public  use  as  the  municipality  may  see  fit  to  devote  them,  their  use 
for  a  private  purpose  increases  the  burden  of  taxation  as  certainly 
as  if  a  tax  for  a  private  purpose  was  directly  levied.^  A  city  does 
not,  by  an  appropriation  and  payment  of  its  revenue  Ust  many  years 
in  violation  of  the  constitution,  ^top  itself  to  assert  tiiat  it  is  pror 
hibited  in  future  from  making  such  payment.** 

20.  Aid  to  Maaufacturing  EnteipriBes. — Cases  have  occasionally 
arisen  in  which  citizens  of  a  town,  anxious  to  induce  manufacturing 
enterprises  to  locate  their  structures  within  its  limits  on  account  of 
the  enhancement  of  the  property  of  the  communily  thai<  it  is  expected 
will  follow,  have  obtaineid  authority  from  the  legislature  to  grant  the 
promoters  of  the  corporation  financial  aid  from  the  funds  of  the 
town  on  condition  that  they  will  establish  their  enterprise  within  the 
limits  of  the  town.  It  is  well  settled,  however,  that  it  is  not  within 
the  power  of  a  constitutional  government  to  expend  the  public  funds 
in  order  to  enable  an  individual  to  cultivate  his  land  or  to  carry 
on  his  business  to  better  advantage,  on  account  of  the  incidental 
enhancement  of  .the  property  of  the  community  that  will  result  from 
his  Success,  and  that  his  fields  are  large  or  his  business  extensive 
does  not  .  affect  the  charactw  of  his  entei-prise.  It  is  still  private  and 
not  public.  It  is  accordingly  held  that  a  municipal  corporation  can- 
not constitutionally  be  authorized  by.  the  legit^latuie  to  expend  its 
funds  in  behalf  of  a  private  manufacturing  enterpriae.'^  It  can  make 
no  difference  in  what  form  the  aid  is  sought  to  be  given.  If  the 
municipality  issues  ita  bonds  for  the  desired  amount  and  turns  them 
over  to  tlie  favtured  manufacturer,  as  the  bouda  must  be  met  by 
taxation  when  they  become  due,  the  act  which  authorizes  their  issue 
necessarily  has  provided  for  taxation  for  a  private  purpose,  and  the 
bonds  are  absolutely  void.^   A  statute  authorizing  a  niunioipality  to 

peks.  20  Wan.  665,  32  U.  S.  (L.  ed.)  Grange,  113  U.  S.  1,  6  S.  Ct  41C.  2S 

465;  15  Am.  Rep.  56  Bote.  U.  S.  (L.  ed.)  896;  Doc^  t.  Mission 

18.  Mahon  t.  Board  of  GdneatioD,  Tp.,  107  Fed.  827,  46  C.  C.  A.  661,  54 
171  N.  T.  263,  63  N.  E.  1107>  89  A.  6.  L.R.A.  243;  BisseU  v.  Kankakee,  64 
R.  810.                                  '  lU.  249,  16  Am.  Rep.  654;  Alkn  r. 

19.  Citizens'  Sar.»  ete.,  Ass'n  t.  To^  Jay,  60  Me.  124,  11  Am.  Rep.  186; 
peka,  20  Wall.  665;  22  IT.  S.  (L.  ed.)  Bnwer  Briek  Go^  t.  Bxewer,  62  Me. 
455,  15  Am.  Rep.  56  note;  Washing-  62,  16  Am.  Rep.  395;  Weiamer  v. 
tonian  Home  v.  Chicago,  167  111.  414,  Douglas,  64  N.  Y.  91,  21  Am.  Rep. 
41  N.  E.  893,  29  L.R.A.  798.  586;  ItCarkley  V.  Mineial  Citv,  58  Ohio 

20.  Cittseas'  Sar.,  etc,  Ass'n  t.  To-  St.  430,  51  N.  E.  28,  66  A,  S.  R. 
peka,  20  WaU.  655,  22  U.  S.  (L.  ed.)  776.  ■ 

15  Am.  Rep.  56  note;  Paikera-  1.  GitizenB'  Sav.,  ete.,  Ats'ii  v.  Tio- 
buig  V.  Brown,  106  U.  R.  487, 1  S.  Ct  peka,  20  WaU.  656,  22  U.  S.  (L.  ed.) 
442,  27  U.  B.  <L.  ed.)  238;  Cole  t.  La  46&;  Parkersburg  v.  Brown,  106  U. 
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sab8cril)e  to  tbe.  stock  Af  ft  mantif&cturing  corpoj:aU«n  is  equedly 
objectionable,*  aod  it  l^aa  evep-been  held  that  tiie  reouiseioa  of  &  tax 
by  a  vote  of  a  town  s  i»  substance  and  effect  th^  same  ,aa  a  gift^  und 
that  a  statute  authorisiag  it  is  void.*  The  onjy  exception  to  this 
rale  k  fotmd  in  the  case  of  mills  nm  by  water  power  which  are 
obliged  by  law  to  serve  all  who  may  deeire  to  patronize  them,  at 
reasonable  rates  fixed  by  public  authority.*  Such  mills  have  the  sanc- 
tion of  ancient  ctiatoQi  to  justify  the  exercise  of  eminent  domain  or 
a  power  doeely  aljiia  to  emioant  domain  in  their  behalf/  and  it  is 
recognized  by  the  courts  that  ,  there  is  a  clear  distinction  between 
aiding  the  devriopment  of  the  water  power  of  the  state,  a  power  which 
is  continuing  in  its  nature,  and  may  be  used  without  cost  or  expense, 
and  must  be  used  at  certain  points  on  a  stream  where  a  dam  can  be 
erected  and  power  .obtained,  and  a  mill  propelled  ,  by  steam  that  must 
be  attended  with  a  continuous  cost  for  fuel,  and  may  at  any  time  be 
removed  to  another  locality.* 

21.  Works  of  Internal  Improvement. — ^Internal  improvement  was  a 
phrase  much  in  vogue  in  the  first  half  of  the  last  century  and  was 
applied  generally  to  highways  and  other  channels  of  travel  and 
commerce.'  Worts  of  .internal  improvement  at  the  public  expense 
were  at  first  demanded  and  afterwards  forbidden  many  of  the 
state  constitutions,'  but  these  provisions,  as  a  general  thing,  did  not 
apply  to  municipal  corporations.*  The  power  of  a  municipal  corpo- 
ration, under  legislative  authority,  to  expend  funds  raised  by  taxa- 
tion for  highways  and  other  works  of  internal  improvement  that 
are  located  within  its  llmitd  and  constrocted  and  (^ntxolled  by  its 
own  officials  is  of  course  unquestioned.*  It  is  also  established  that 
a  municipal  corporation  miay  be  authorized  to  expend  its  funds  in 
aid  of  a  work  of  intemsl  improvem^t,  if  It  is  of  a  public  character, 

«.  48T,  i  S.  Ct  442,  2r  0.'S.  (U  ed.)  Adanw  County,  106  U.  S.  181, 1  fl.  Ct 

238;  Cole  v.  La  Grange,  113  U.  S.  1,  168,  27  V.  S,  (L.  ed.)  129. 

A  8.  Ct.  416,  28  U.  a  (L.  bd.)  896  ;  7.  Tram  v.  Herrick  Comty,  14 

Dodge  T.  Mission  Tp.,  107  Fed.  827,  Neb.  327, 16  N.  W,  890,  45  Am.  Bsp. 

46  C.  G.  A.  661, 54  LB-A.  242;.AIlai  111. 

T.  Jay,  60  IS*.  124, 11  Am.  B^.  185;  8.  See  as  to  the  history  and  effect  of 

Weaamer  t.  Donglaa,  64  N.  T.  91,  21  these  provisions  Attoniey  Qflneral  v. 

Am.  Rep.  686.  Pingree,  120  Mioh.  650,  70  K.  W.  814, 

8.  Weismer  t.  Douglie,  64  N.  Y.  01,  46  L.R.A.  407.  See  also  infra,  par.  23. 

21  Am.  Bqi.  586.  9.  Belknap  t,  LiniisviUe,  .O0  Ky.  474, 

3.  Brower  Bri^  Co.  V.  Brewer,  83  36  S.  W.  1118>.  50  A.  S.  B.  478,  84 
Me.  62, 16  Am.  Rep.  395.  L.KJL  256 ;  Traver  7.  Merrick  Conn^, 

4.  Tiaver  v.  Merrick  County,  14  14  Neb.  327,  16  N;  W.  690,  45  Am. 
Hob.  S27,  IS  N.  W.  690,  46  Aau-Bt^.  Bep.  lU;  Martin  v.  Tyler,  4  N.  D. 
111.  278,  60  N.  W.  392,  25  L.B.A.  838; 

6.  See  EicuraM«r  Domain,  toL  10,  Blaine  v.  Hamilton,  64  Wash.  353, 

p.  54.    .  .  116  Pfce.  1076,  35  UKA.(N.S.)  577 

6.  Barlington  r.  Beaaby,  .94  U.  8.  (improvement  of  barb(v). 
310,  24  U.  S.  (L.  ed.)  161;  Oabome  v. 
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and  subject  to  legialadve  regulation  end  control,  erren  if  H  is  noi 
wholly  within  ihe  territorial  limits  of  the  municipality  and  is  oper- 
ated by  some  other  body,'*  provided  that  the  #ork  of  intwnal  improve- 
ment upon  whidiL  the  money  is  spent  leads  from,  extends  to,  or  passes 
through  the  limitB  of  the  municipality  furnishing  the  aid.*'  apply- 
ing this  principle,  it  is  held  that  municipal  corporations  may  be 
authorized  to  issue  honda  in  behalf  of,  subecribe  to  the  stock  of,  or 
otherwise  aid  corporations  engaged  in  building  toll  roads  or  bridges 
leading  to  or  from  the  municipality.'*  So  also  a  city  may  expend 
funds  in  determining  whether  it  is  practicable  to  construct  a  canal 
from  within  its  limits  to  th^  nearest  navigable  water,"  or  in  improv- 
ing Hhe  navigation  of  a  river  upon  which  the  municipality  is  ato* 
ated,  although  the  place  where  the  money  is  to  be  expended  is  some 
distance  away.'*  The  people  of  one  municipality  may  be  lawfully 
.taxed  for  a  highway  leading  from  its  boundary  through  anoUier 
county ;  **  but  public  money  cannot  be  lawfully  expended  upon  a 
road  or  bridge  which  is  not  part  of  a  public  highway  and  which 
is  not  open  to  the  public  as  of  right,  even  if  the  maintenance  of  the 
road  or  bridge  increases  the  trade  and  business  of  the  people  of  the 
municipality  seeking  to  expend  the  money.'* 

22.  Aid  to  Railroads. — ^When  sieam  railroads  were  first  being 
extended  through  the  undeveloped  portions  of  this  country,  the  people 
of  many  of  the  differoat  citjee  and  towns  were  so  desirous  of  having 
tiie  braefits  of  railrtrnd  connection  that  they  sought  and  secured  author- 
ity from  the  legislature  of  their  state  to  kid  the  railroad  with  munici- 
pal funds,  either  as  a  loan  or  as  a  direct  ffii,  or  by  subsOTiption  to 
the  stock,  or  by  guaranteeing  the  bonds  or  other  indebtednees  of  the 
railroad  company.  When  the  funds  to  be  thus  advanced  were  to  be 
raised  by  voluntary  subscription  among  the  citizens,  and  tiie  power 
of  taxation  was  not  to  be  employed,  then  woe  deaily  no  objection 

10.  Mftohca  V.  Bariiflgtim,  4  Wall  205,  24  U.  B.  (L.  id,)  820}  Prit<^axd 
270,  IS  U.  S.  (h.  ed.)  350;  Dodn  v.  Muoim,  109  la.  364,  80  N.  W.  512^ 
Connty  Com'n  v.  Gbandlar,  98  U.  B.  46  LJUA.  SSI;  Bnroett  -v.  Maianty, 
205,  24  tJ.  8.  (L.  ed.)  825;  People  v.  97  Teon.  697,  37  &  W.  <B9,  34  UR.A. 
Sennoar,  16  Gal.  332,  76  Am.  Dee.  641. 

6&;PritehaidT.l£agoim,109Ia.364,  13.  Com.  v.  Pittsbor?,  183  Pa.  Bt 

80  N.  W.  012,  48  li^A.  381;  Taylor  202,  38  AU.  828,  83  A.  &  R.  762. 

V.  Newbome,  66  N.  G.  141,  84  Am.  14.  Taylor  v.  Newbem^  55  N.  C 

Dee.  666  and  note;  Coiid.  v.  Pittsburg,  141,  64  Am.  Dee.  686. 

188  Pa.  St  202,  88  Atl.  628,  63  A.  3.  16.  Smith  v.  Seymonr,  16  CaL  332, 

K  752;  Bntnett  v.  Ualoney,  97  Tenii.  76  Am.  Dec  62L 

607,  37  S.  W.  689,  84  LJt.A.  641.  18.  Smitli  v.  Smythe,  107  N.  T.  467, 

11.  Mheliell  v.  Bnrlington,  4  Wall  90  N.  E.  1121,  36  L.R.A.(N.S.)  534 
270,  18  U.  S.  (L.  ed.)  350.  and  note;  ICattHiog  v.  Devib  Lake. 

12.  Mitchell  v.  BorUngton,  4  Wall.  13  N.  D  47.  99  N.  W.  6L  112  A.  8. 
270,  18  U.  8.  (U  ed.)  350;  Dodge  R.  862,  66  UB.A.  187. 

Comity  Com'n  v.  Chandler,  96  U.  S. 
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to  such  w  ftrrqmgcmc^t.'J  A  more.'MriQus  question  arose  whether 
a  munifipGd  iCovpQmtion.eouId  be  authorized  to  e:(pepd  in  thi&  manner 
fundj  raised  by  ta^aliqn.  Soida  court*  hold  t^at  as  railroads  were 
furivate  corporations,  oiperatiug  for  profit^  the  people  of  a  city  or  town 
could  not  foe  taxed  in-  their  behalf,*'  but  it  han  Bnnlly  -be(K}me  estab- 
lished tliat  the  expenditure  of  public  funds  in  behalf  of  a  railroad 
ia  an  expenditure  of  public  funds  for  a  public  use."  In  reucliing 
this  decision  Uxe  courts  ncre  iiiflueuced  by  th^  fact  that  it  had  been 
ahnost  unanin^ously  held,  tliat  railroad  companies  were  so  far  for  the 
publip  use  that  they  uiight  b^  authorized  to  take  land  by  eminent 
domain,**  but  the  priucipal  ground  was  that  the  iucreaaed  prosperity 
to  the  community  wliit-h  might  be  expec-ted  to  result  from  the  new 
means  of  travel  and  traiiHj)ortiition  made  the  purpose  a  public  one. 
Even  when  the  power  of  taxation  by.  municipal  corporations  is  lim- 
ited by  the  cquri^itytipa  of  the  state  to  "corporate.  puri>oses"  it  \s 
held  by  the  wei^lit  of  iUitliority  that  an  expenditure  in  aid  of  a-rail- 
Toud  is  peornufsiW^^  When,  howe\  er,  a  railroad  la  inaolvent,  a  grant 

17.  Macon,  etc.,  R,  Co.  r.  Gibnon,  85  Prettj-maq  Tazewell  County*  19 
Ga.  1.  11  S.  E.  44'i,  21  A.  S.  K.  135.  HI.  406,  71  Am.  Dec.  230;  Chiwigo, 

18.  Hanson  v.  Vernon,  27  la.  28,  I  etc.,  R.  Co.  v.  Sfnith,  62  Ifl.  268,  M 
Am.  Rep.  316  (overruM  *n  StPWart  Am.  Rep.  CU>p  v.  Oedar  County. 
V.  Polk  Coanty,  30  la.  9,  1  Am.  Rep.  5  la.  15,  68  Am.  Dec  678  and  uotei 
2.38) ;  People  v.  Sttjefii  Ip.  Boaid,  20  Stewart  v.  Polk  County,  30  la,  9,  1 
Mit'L.  452,  4  Am.  Rep.  400  (dia-  Am.  Rep.  238,  oyerruling  Hanson  t. 
approved  m' Ta^1o^  v.  Ypsilauti,  105  Vernon,  27  la.  28,  1  Am.  Rep.  215; 
U.  S.  60,  26  U.  S.  (L.  ed.)  1000) ;  LaaTenworth  Coanly  Com'n  v.  MJUer, 
Whitii^r  T.  Bh4bQy0«n,jetv4  R.  C».,  25  7  Kan.  479,  12  Am.  B«p.  426;  Cedar 


'  19.  Campbell  t.  Kenosba,  5  WalL  W.  9^  8  L.R.A.  851;  North  v.  Platte 

194,  18  U.  S.  (U  ed.)  610;  Chiraffo,  County,  29  Neb.  447,  46  N.  W.  692,  26 

«te.,  R.  Co.     Otoe  Ooanty,  18  WalL-  A.  B.  A.39G;  WnUenwaber  Dnnigan, 

667,  21  U,  8^  {h.  ed.)  876;  0i!eptt  v.  30  Neb.  877, 4T  N.  W.  420,  13  L.R.A. 

yoad  du  Lae  Coanty,  16  Wall.  678.  21  811;  Walker  t.  Cincmitati,  21  Ohio  St. 

XT.  S.  (L.  ed.)  382;  Queensbury  v.  Cul-  14,  8  Am.  Rep.  24:  Sharpleas  v.  Phila- 

ver,  19  Wall.  83,  22  U.  S.  (L.  ed.)  ddphia,  21  Pa.  8t  147,  59  Am.  Dee. 

100;  Pine  Grove  Tp.  r.  Talcott,  10  7G9;  Diamond  t.  Lawnnnee  Coont^,- 37 

WalL  666,  22  V.  S.  (L.  ed.)  227;  Pa.  St.  353,  78  Am.  Dee.  429 ;  State 

Qnincy  v.  Coqke,  107  U.  S-        2  S.  WhiteaideB,  30  S.  C.  579,  9  S.  E.  661, 

CL  614,  27  ir.  S.  (L.  ed.)  549;  Otoe  3  L.R,A.  777;  Louisville,  etc.,  R.  Co.  v. 

County  V.  Baldwin,  HI  U.  !S.  1.  4  Davidson   County    Court,   1  Sneed 

S.  Ct.  265,  28  tJ.  S.  (L.  ed.) -331;  (Tenn.)  637,  62  Am.  Dec.  424;  NeW 

Rogers  v.  Keokuk,  154  V.  S.'  540,  14  v.  Haywood  County,  87  Tenu.  781,  11 

S.  Ct.  1162,  18  U.  S.  ft.  ed.\  611;  S.  W.  885,  4  L.R.A.  643.    See  also 

Folsom  V.  Township  Ninety-six,  159  RAiuiOADe. 

U.  S.  611,  16  S.  Ct.  174,  40  U.  S.  20.  Cliicago,  etc.,  R.  Co.  v.  Smith, 

(L.    ed.)    278;    Quiiilau   v.    Green  62  III.  268,  14  Am.  Rep.  99;  Stewart 

County,  157  Fed.  33,  34  C.  C.  A.  537,  v.  Polk  County,  30  la.  9,  1  Am.  Rep. 

19  L.K.A.(N.S.}  849;  Kx  parte  Selnm,  338.    See  Ekivknt  Dohaik,  vol  10, 

etc.,  K.  Co.,  45  Ala.  I59G,  6  Am.  Rep.  p.  42. 

?22;  Berkey  V.  Pueblo. Counly,48  Colo.  1.  Folsom  v.  Township  Ninety-eix, 

104.  110  Pac.  lat,  20  Ami.  Ciis.  1109;  159  U.  S.  611,  10  S.;  Ct.  174,  40  U.  S. 
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of  aid  by  a  municipality  to  the  railroad  to  enable  it  to  pay  etaima 
against  it  held  by  residente  of  the  county  ia  unconstitutional  aa  at- 
tempting to  levy  a  tax  for  the  benefit  of  certain  individuals.*  It  has 
been  held  that  a  municipal  corporation  cannot  be  compelled  by  titte 
l^islature,  without  its  oonsent,  to  subscribe  to  the  stock  of  a  raOroad 
corporation.'  The  l^iidature  may  bestow  tbe  power  to  subscribe  to 
the  stock  of  a  railroad  corporation  upon  the  municipality  itself,  to 
be  exercised  through  its  usual  governing  body,*  and  an  act  requiring 
the  proposition  to  be  put  to  a  popular  vote,  and  to  be  passed  by  a 
majority  or  a  still  larger  proportion  of  the  inhabitanta,  is  not  open 
to  the  objection  that  it  is  a  delegation  of  legislative  power.*  When 
a  railroad  company  has  fully  complied  wiUi  all  the  conditions  upon 
which  a  town  had  agreed  to  issue  bonds  to  it,  any  attempt  by  the 
legislature  to  forbid  their  issue  is  unconstitutional  and  void.* 

23.  Aid  to  Railroads;  Special  ConstitntioiuU  Provisions. — Early 
in  the  last  century  many  of  tiie  states  undertook  to  construct  various 
works  of  internal  improvement^  such  as  canals  and  railroads,  at  their 
own  expense,  and  in  many  instances  the  state  constitutions  author^ 
ized  or  even  required  the  expenditure  of  public  funds  for  such  pur> 
poses.  In  some  cases  states  incurred  obligations  which  they  were 
unable  to  meet,  and  to  prevent  such  occurrences  in  the  future  many 
states  adopted  constitutional  provisions  prohibiting  the  state  from 
engaging  in  works  of  public  improvement.  A  restriction  of  this  char- 
acter applicable  in  terms  to  the  state  alone  does  not  affect  municipal 
corporations  or  other  subdivisions  of  the  state.'  The  grant  by  munici- 
pal corporations  of  fhdr  funds  or  thdr  credit  to  aid  in  the  con- 
struction of  railroads  by  private  corporations  was  a  later  develop- 
ment, but  the  evil  effects  of  the  unrestrained  subscriptions  of  pubUo 
money  to  aid  in  the  construction  of  railroads  soon  became  so  mani- 
fest that  constitutional  provisions  were  adopted  in  many  of  the  states^ 
prohibiting  or  restricting  the  exercise  of  the  power  of  municipal  corpo- 
rations to  subscribe  to  the  stock  of  railroads,  or  to  donate  or  to  loan 
them  funds  or  to  aid  them  financially  in  any  other  way.  An  ai>pio- 

(L.       278  (refusing  to  follow  Floyd  596,  1  8.  Ct.  434,  27  U.  8.  (L.  ed.) 

v.  Perrin,  30  S.  C.  1,  8  S.  E.  14,  2  251, 

L3.A.  242) ;  Chicago,  etc,  R.  Co.  v.     7.  Prettynuui  t.  Tazewell  Count;, 
Smith,  62  HL  268,  14  Am.  Rep.  99.  19  III.  406,  71  Am.  Doe.  230;  Leavea- 
Note:  69  Am.  Dec.  787.  worth  County  Com'rs  v.  Idler,  7  Kan. 

2.  Baltimore,  etc.,  R.  Co.  v.  Spring,  479,  12  Am.  Rep.  425. 
80  Md.  610,  31  AtL  208,  27  LJtA.  72.     Note:  69  Am.  Deo.  787. 

Note.'  29  Am.  Rep,  108.  See,  however,  contra.  Attorney  Gen- 

3.  People  T.  Batchellor,  53  N.  Y.  eral  v.  Pingiee,  120  Micfa.  550,  79  N. 
128,  13  Am.  Rep.  480.  W.  814,  46  L.R.A.  407,  in  which  it  is 

4.  Thomson  v.  Lee  County,  3  Wall,  said  tiiat  what  the  state  itself  cannot 
327,  18  U.  S.  (L.  ed.)  177.  do,  it  cannot  do  by  means  of  agencies 

5.  Note:  59  Am.  Dee.  786.  ealled  into  being  ^  itself. 

6.  Red  Rock  v.  Henry,  106  U.  S. 
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priiation  of  mtuiiGipal  funds  to  induce  a  railruad  company  to  build 
its  road  into  the  murticipality  made  after  the  adoption  of  such  a  pro- 
vision is  void,  and  cannot  be  rattfifid  by  an  acceptauf;o  of  the  benefit 
thereunder  by  the  municipality,  and  if  the  money  has  been  paid 
the  company  may  be  compelled  to  return  it.*  Even  when  aid  to 
railroads  by  municipal  corporations  is  not  absolutely,  prohibited,  the 
legislatui'e  cannot  by  a  sweeping  statute  give  all  the  municipalities 
in  the  state  the  right  to  issue  bonds  in  aid  of  a  railroad  without  regard 
to  the  restrictions  imposed  by  the  ©onstitutiou  there(m Such  pro- 
visions are,  however,  necessarily  prospective  in  their  operation,  and 
do  not  affect  the  validity  of  <^ligation8  incurred  prior  to  their  adop- 
tion.'* Wh^  a  donation  to  a  railroad  was  voted  l:^  the  people  of 
a  town  on  the  same  day  that  a  constitutional  provision  was  adopted 
prohibiting  such  donations,  the  donation  will  be  held  invalid  unless 
it  appears  that  the  municipal  election  was  completed  prior  to  the 
rlosiug  of  the  polls  on  tHe  qu&'itioii  of  tlie  adt^tion  of  the  constitu- 
tional provision.'* 

24.  Construction  of  Railroad  by  Municipality, — How  far  a  restric- 
tion of  the  character  discussed  in  the  preceding  paragraph  applies  to 
the  construction  of  a  railroad  by  a  municipal  corporation  itself  is  a 
point  upon  wliich  the  cases  do  not  appear  to  be  in  agi'eement,  although 
it  is  possible  to  distinguish  the  coses  which  seem  to  be  in  conflict 
on  account  of  differences  in  the  phraseology  of  the  oohstitutional  pro- 
vision as  well  as  in  the  character  of  the  railroad  intended  to  be  built 
and  in  the  method  to  be  used  for  operating  it.  The  cases  are  in 
harmony  upon  the  proposition  that  constitutioaitti  refelrictions  or  Hm- 
itafions  upon  the  legislative  power  tO  authorize  governmental  corpo- 
rations to  lend  their  credit  or  give  money  to  aid  in  the  construction 
of  a  railroad  cannot  be  avoided  by  an  indirect  exercise  of  the  power, 
under  the  guise  of  authorizing  tiie  construction  of  a  i-ailroad  by 
goveruTnentftl  corporations,  whore  the  pritnary  purpose  or  object  is 
to  aid  a  private  enterpri.*e.  in  violation  of  a  constitutional  provision 
against  giving  such  aid.  rather  than  to  build  a  railroad  the  title  to 
which  shall  be  retained  by  the  corporation  building  it,. and  which 
tho-coBimon  good  and  general  welfare  of  the  people  of  the  political 

8.  Luxora  v.  Jon(«bfiro,  etc,  R.  Cd.,  ed.)  88;  Caliiotin  CouDty  v;  Galbraith, 
03  Ark.  275,  103  S.  W.  005,  IlO  A.  ! 't  U.  S.  '214.  25  U.  "S.  (L.  ed.)  410; 
S.  B.  139,  13  UR.A.(N.S.)  157.  Cass  Connty  v.  Oillett,  100  U.  S.  586^ 

9.  Wilkes  County  t.  Gal),  123  N.  a  25  U.  8.  (li.  ed.)  385;  Louisiana  t. 
308.  31  R.  E.  481,  44  LJt.A.  252.  Taylor,  106  U.  S.  4W,  26  U.  8;  (L. 

10.  Callawav  County  v.  Foster,  98  ed.)  1133. 

V.  S.  567,  23  U.  S.  (L.  ed.)  911;  Note:  5  L.R.A.  727. 

Henry  County  v.  Nicoflav,  95  U.  S.  11.  People  v.  Bishop,  111  III.  124, 

(il9,  24  U.  S.  (L.  e<l)  394;  Mac6ti  53  Am.  Rep.  605. 

County  V.  Shfirea,  fl7  V.  S.  273,  24  12..  Louisville   Tp.   v.  PorUmttnth 

U.  S.  (h.  od.)  680:  SctHivinr  Couaty  Bavings  Bank.  104  U.  8.  409,  28  R 

».  ThwoM,  98  U;  S.  100,  26.  U.  S.-(h.  S.  (L.  ed.)  775. 
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division  require.**  to  dome  states  it  iff  held  that  an  arrangement  by 
which  tiie  municipality  is  to  retain  the  title  to  the  railroad,  but  is 
to  lease  it  to  a  private  corporation  which  is  to  opraate  it,  ia  objec- 
tionable, especially  when  the  lessee  is  to  be  given  an  option  to  pur- 
chase,'* and  the  same  decision  has  been  reached  in  the  case  of  a 
steam  railroad,  in  the  absence  of  an  expressed  intention  to  lease  Ibe 
same,  since  it  is  obviously  impossible  for  each  munidpalHy  to  oper- 
ate as  an  independent  unit  the  portion  of  a  railroad  within  its  linuts,'* 
and  one  court  has  gone  so  far  aa  to  bold  that  a  statute  autlwrizing 
the  purchase  and  operation  by  a  municipal  corporation  of  the  street 
railway  systems  witiiin  its  territorial  limits  and  those  of  its  suburbs 
is  in  violation  of  a  constitutional  provision  prohil»ting  Uie  state  from 
engaging  in  a  work  of  internal  improvement."  On  the  other  hand, 
it  has  been  held  that  under  a  similar  constitutional  provi^on  a  city 
may  build  a  subway  in  its  streets  and  le^e  the  same  to  a  private 
corporation,''  and  the  fact  that  the  rentals  are  to  a  certain  extent 
proportionate  to  the  earnings  do€s  not  bring  the  case  within  the  pro- 
hibition of  the  constitution.*®  It  has  q\so  been  held  that  a  contract 
by  which  a  city  is  to  abolish  certain  grade  crossings,  and  is  to  be 
reimbursed  for  one  half  the  expense  by  tlie  railroad  company  whose 
tracks  are  affected,  is  not  objectionable  to  a  similar  constitutional 
provision ;  '*  but  in  general  it  may  be  said  that  a  contract  whereby 
a  municipality  engages  jointly  with  a  private  individual  or  corpora- 
tion in  the  construction  of  an  improvement  for  joint  use  ia  invaKd 
as  a  loan  of  the  municipal  credit  for  private  benefit.'** 

25.  Public  Instittttiinu. — The  power  of  a  municipal  corporation 
under  legislative  authority  to  expend  funds  raised  by  taxation  upon 
public  institutions,  such  as  hospital?,  schools  and  similar  undertak- 
ings which  are  owned,  operated  and  controlled  by  the  muuicipatity, 
is  unqaestioned.'    The  legislature,  by  appropriate  legislation,  may 

13.  Pleaaont  Tp.  v.  MtnB  life  Ina.  16.  Atkinson  v.  Ada  County,  18 
Co.,  138  U.  S.  67,  n  S.  Ct  215,  34  Idaho  282,  108  Pac.  1046,  ^  UR.A. 

D.  S.  (L.  ed.)  864;  Lord  v.  Denver,  (N.S.)  412. 

58  Colo.  1,  14S  Pao.  284,  Ann.  Cas.  16.  Attorney  General  v.  Pineree, 

1916C  893  and  note,  L.E.A.1915B  306  120  Mich.  550,  79  N.  W.  814,  46  L.R.A. 

and  note;  Atbuuon  v.  Ada  Connfy,  18  407. 

Idaho  282,  108  Pae.  1046,  28  LJI.A.  17.  Snn   Printing,   etc.,  Aas'n  v. 

(N.S.)  412  and  Dot«;  Attorney  Gen-  New  York,  152  N.  Y.  2S7,  46  N.  B. 

eral  v.  Pingree,  120  Mich.  550,  79  N.  499,  37  L.B.A.  788. 

W.  814,  46  L.R. A.  407;  Sun  Printing,  18.  Admiral   Realty   Co.   t.  New 

otc.,  AsB'n  v.  New  York,  152  N.  Y.  ToA,  206  N.  Y.  110,  99  N.  E.  241, 

257,  46  N.  E.  499,  37  L.R.A.  788;  Ann.  Caa.  1914A  1054. 

Walker  v.  Cincinnati,  21  Ohio  St.  14,  19.  Brooke  v.  Philadelphia,  162  Pa. 

8  Am,  Rep.  24.  Bt  123,  29  Ad.  387,  24  Lr.A.  781. 

14.  Lord  T.  Denver,  68  Colo.  1,  143  SO.  Note:  Ann.  Cos.  1916C  909,  9U. 
Pao.  284,  Am.  Cu.  1916C  893  and  1.  Alabama  Oi«at  Sonthem  B.  Ca 
note,  L.RJ1J915B  306  and  notau  t.  Reed,  124  Ala.  263,  27  Sa  U,  83 
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even  aathorifle  an  incorporated  town  to  maintain  an  abattmr,  or  public 
slaughter  house.*  The  purpose  ia  none  the  leas  public  if  the  insti- 
tution is  constituted  a  corpoialiDn  separate  from  ihe  municipaiil^, 
provided  the  corporation  is  a  publio  and  not  a  private  one,  and  is 
under  a  legal  obligation  to  ser^e  the  publie,  and  its  officers  arb  choeen, 
directly  or  indirectly,  by  the  publio  and  not  by  private  individuals 
or  associations.'  Institutions  of  this  character  when  maintained  by 
the  state  lor  the  benefit  of  all  its  eitidsns  ace  ort&iarily  paid  for  by 
taxation  upon  the  state  as  a  wbt^;  but  there  is  nothing  uncODstitu- 
tionol  in  a  statute  which  permits,  a  municipality,  as  an  inducement 
to  the  state  to  locate  such  an  institation  within  its  corporate  limits,, 
to  make  a  donation  or  sulMcription  in  money,  bonds,  or  lands  to  aid 
in  the  establishment  and  coostnwtion  ef  the  institution  in  the  desired 
place.^  It  ia  aot^  however,  within  the  power  of  a  municipal  oorpo- 
ration,  even  with  ez^nieas  legislative  authority,  to  dcmate  funds  in  aid 
of  a  private  institution,  although  it  is  devoted  to  a  charitable  or 
educational  woric  for  which  pabUc  funds  might  lawfully  be  enpoided 
by  the  municipality  directly,  if  the  corporation  etmtxols  the  institu- 
tion, selects  its  own  officers,  manages  its  own  affairs  and  owes  no  duty 
to  the  state  except  that  which  arises  from  the  nature  of  the  work 
undertaken  by  it*  The  ineideoiiBl  benefit  to  a  oul^  or  town  from 
the  location  of  ouch  an  institution  wittiin  its  limits  is  not  the  kind 
of  benefit  and  interart  wtncfa  will  authorise  a  resifft  to  the  power  of 
taxation.' 

26.  PuUic  Swvice;  Water  sad  Light—The  power  of  a  municipal 
corporation,  with  locative  authority*  to  engass  in  the  sale  and 

A.  S.  B.  166;  Cox  t.  Pitt  Count?,  146  by  •  board  of  trtastee*,  Ow  majority 

y.  C.  5S4,  60  8.  £.  616,  16  L.B.A.  of  whom  were  appointed       a  pri- 

(N.S.)  253.  vate     association):  Washingtonian 

2.  Snesinff  t.  Rodt  Island,  128  Bl.  Home  V.  Chicago,  157  In.  414,  41  N. 
465,  21  N.  E.  558,  15  A.  S.  B.  129.  B.  883,  29  L.B,A.  788  (borne  for  in- 

3.  Phosnsi  Ass  nr.  Co.  t.  Hontgoai-  •brjatee) ;  Kingman  v.  Brocfcton,  153 
ery  Fire  Department,  117  Ala.  631,  23  Maes.  25b,  26  N.  E.  998,  11  URA.. 
So.  843,  42  L.R.A.  468;  Lambert  v.  123  (ball  for  G.  A.  E.  post);  Mt. 
Owensboni  Pablie  library,  161  Ky.  Hope  Cemetery'  v.  Boston,  158  Mass. 
725,  152  S.  W.  802,  Ann.  Caa.  1915A  509,  33  N.  E.  696,  35  A.  S.  B.  515 
180;  Com.  t.  Walton,  182  Pa.  SI  878,  ({Hivata  cemetert  MBoeiatioii) ;  Fam- 
38  Atl.  790,  61  A.  3.  B.  713:  Catting  or  v.  St.  Paul,  65  Uinn.  176,  67  N.  W. 
V.  Taylor,  3  6.  D.  U,  61  K.  W.  »4»,  16  900,  33  L.BJA  199  (ofifender  sent  at 
hJLki  691.  publio  expense  to  a  hotaab  liiaintained 

Note:  Aaa.  Oaa  IBISG  USD,  p.  by  a  religioua  seot) ;  Fox  v.  M«hawk, 
1232.  .  \  ^  Htunane  Soe.,  165  N.  T.  517,  59 

4.  LivingstAn  Coon^  t.  Daxtiagton,  X.  El.  368,  80  A.  fi.  B.  767,  51  hJRjL. 
101  XJ,  S.  407i  26  U.  3.  (L.  ed.)  1016;  jB81  (dog  lieense  fees  paid  to  a  hn- 
Land  t.  Chippewa  Cotuity,  93  Wia  mUie  fooiet^.)  \  CuMas  v.  Whipple,  24 
640,  67  S.  W.  927,  34  LA.A.  131.      Wis.  800,  1  Ai*.  Bep.  187  (private 

6.  £gao  V.  Ban  Fraiuisoo,  165  Cal.  aeadebiy). 
676^  m  Pao.  204,. 4an.  Gat.  1916A     6.  Cortia  T.,Wyppl^  24  Wia  86(V 
764  and  note  (opera  tunuw  managed  1  i^  -Bi{>.  187. 
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distribution  to  Its  inhabitantB  fw  oaanpeneatioD.  of  some  commoditj 

which  is  essential  to  wholesome,  comfortable  and  convwient  living 
us  well  established,  even  if  the  business  thus  undertaken  is  one  which 
can  be  and  ordinarily  is  carried  on  by  private  ci^ital,  if  it  is  an 
undertakii^  which  cannot  be  carried  on  without  the  aid  oi  some 
governmental  franchise,  such  as  the  ri^t  of  eminent  domain,  or 
the  privilege  of  occupying  the  public  sheets  with  permanent  sia*uo- 
turee,  such  as  poles,  wires  and  pipes.  It  is  now  well  settled  that  the 
legislature  in  the  exercise  of  its  ccmstitutiona]  power,  may  authorice 
cities  to  appropriate  real  estate  for  waterworks,  and  may  levy  and  asseea 
upon  the  general  tax  list  an  assessment  on  all  taxable  real  and  per- 
sonal property  in  the  corporation  for  the  paymcoit  of  the  cost  and 
!repair  of  such  waterworks;  and  fca  the  purpose  of  paying  the  eocpenses 
of  condoeting  and  managing  the  works  a  water  rent  may  be  assessed 
upon  all  tenements  and  premises  supplied  with  water,  although,  in 
cities  and  towns  where  there  are  public  waterworks,  there  are  often 
large  numbers  of  the  inhabitants  who  do  not  connect  tiieir  dwell- 
ings or  business  establishments  with  the  water  pipes  laid  in  the  streets, 
and  who  rely  for  their  supply  of  water  upon  the  ordinary  methods 
and  sources.  They  are  taxed,  nevertheless,  for  the  construction  of 
works  of  which  they  may  have  no  immediate  need  to  avail  themselves, 
but  such  worlra  meet  the  wants  of  the  rest  of  the  community ;  and 
as  a  protection  from  fire,  as  a  means  for  the  preservation  of  health, 
to  supply  an  article  of  convenience  and  necessity  to  the  great  body 
of  the  ciUzens,  for  domestic  usee,  for  operating  manufacturing  estab- 
liiAments,  for  heating  houses  and  for  generating  steam  in  all  its  varied 
Applications,  municipalities  may  incur  debts  and  levy  taxes  for  con- 
structing and  maintaining  expensive  waterworks.'  Upon  similar  rea- 
soning it  has  been  uniformly  held  that  a  municipal  corporation  may 
be  Gonstitutianally  authorized  to  raise  money  by  taxation  to  provide 
the  necessary  works  for  manofacturing  and  distributing  gas  or  elsc- 
tricity,  not  only  to  light  the  struts  and  public  buildings,  but  to  fur- 
nish the  inhabitants  of  the  municipality  with  the  means  of  lighting 
their  private  residences  and  places  of  business.*  So  also  natural  gas 

7.  Opinion  of  tha  Jnstioai,  160  HaM.  8  L.R^  487  koA  nOte;  Ifitefadl  v. 
592, 24  N.B.  1084, 8  UaA.  487;  State  Kegannee,  U3  IGch.  889,  71  N.  W. 

Toledo,  48  Ohio  St  112,  26  N.  B.  648,  67  A.  S.  B.  .468  and  note,  38 

1061,  U  liBLA.  729.  L.R^.  167;  Linn  v.  GfaambeialNiiK 

8.  JaeksonriUe  Eleetrio  Ldgbt  Co.  160  Fa.  St  611,  28  AtL  842, 26  LJtA. 
JacktenviUe,  36  fOa.  229,  18  So.  077,  2L7;  Swanton  t.  Eiehgate,  81  yt  152, 
61  A.  S.  R.  24  ud  note,  80  LJI.A.  .69  AtL  667>  16  L.B.A.<H3.)  867; 
640;  Uiddleton  v.  St  Augostine,  42  JOiUer  t.  Polaakir  109  Ya.  137,  63  IL 
na.  287,  20  So.  421,  69  A.  S.  B.  227;  E.  880,  22  LJtA.(NJ9.)  652. 
CzawfordBTille  v.^  Bnden,  130  Ind.  Note:  Ann.  Gas.  1816B  626. 

149,  28  N.  E.  849,  30  A.  S.  B.  214  and     See"  also  ELBcraiorrr,  vol.  9,  pp. 
aote,  14-  liJUu  266;  Opinion  of  the  1231-1282;  Oas;  toL  12,  pf.  889-^^. 
Jiiatioes,  160  Haas.  592,  24  IT.  E.  1084^infm,  par.  97. 
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for  heating,  cooking,  and  aimilar  pqrpoBes  may  be  distributed  by  a 
municipal  ccsporatioD  to  its  inbabitants.*   Under  express  oonstitu- 

tional  authority  to  municipal  corporatians  to  own  and  operate  electric 
light  and  power  plants,  a  municipality  may  sell  and  install  electrical 
«^pazatua  and  supplies  for  profit.^''  It  is  not  necessarily  an  objection 
to  a  public  work  maintained  by  a  city  or  town  that  it  incidentally 
benefits  some  individi^ds  more  than  others,  or  that  from  the  place 
of  reaid^oe,  or  for  other  reasons,  every  inhabitant  of  the  city  or 
town  cannot  use  it,  if  inhabitant  who  is  ao  situated  that  he  can 
use  it  has  the  same  right  to  use  it  as  the  other  inhabitaDts.  It 
nxust  often  be  a  question  of  kind  and  degree  whether  the  promotion 
of  the  interests  of  many  individuals  in  the  same  community  consti- 
tutes a  public  service  or  not.  But  in  general  it  may  be  said  that 
matters  which  concern  the  welfare  and  convenience  of  all  the  inhab- 
itants of  a  city  or  town  and  which  cannot  be  successfully  dealt  fdth 
without  the  aid  of  powers  derived  from  the  legislature  may  be  sub- 
jected to  municipal  control  when  the  benefits  received  are  such  that 
each  inhabitant  needd  them  and  may  participate  in  ^em,  and  it  is  for 
the  interest  of  each  inhabitant  that  others  as  well  as  himmU  should 
possess,  and  enjoy  thou.^' 

27.  Sale  of  Commodities  to  the  Public — It  was,  until  very  recently 
at  least,  looked  upon  as  a  well  established  principle  of  law  that  a 
municipal  corporation  could  not  constitutionally  be  authorized  by 
l^e  le^ature  to  engage  in  the  business  of  selling  and  distributing 
to  its  inJhabitanta,  at  reasonable  rates  and  without  discrimination,  the 
conveniences  or  even  the  necessities  of  life,  if  the  business-  was  of 
fluch  a  nature  that  it  could  be  and  ordinarily  was  carried  on  by  pri- 
vate individuals  without  the  aid  of  any  franchise  from  the  state.'* 
Although  it  might  be  designed  and  expected  that  the  returns  from 
the  business  would  cover  the  expense,  and  perhaps  produce  a  profit 
and  tiius  reduce  the  burden  of  taxation,  the  actual  result  it  would 
l)e  impossible  to  foresee,  and  as,  if  the  business  should  prove  unsuccess- 
ful, the  deficit  would  have  to  be  made  up  by  taxation,  a  statute  f^uthor- 
izing  a  municipality  to  go  into  a  private  business  is  objectionable 
AS  bringing  about  the  poesiUlity  of  taxation  for  a.puipose  not  public.^*  . 
It  was  for  this  reason  that  H  has  been  held  that  it  is  not  wilAiin 
■the  power  of  the  legislature  to  authorize  municipal  corporations  to 
•«8tablish  fuel  yards  and  to     rchase  coal  and  wood  to  reeell  to  their 

fi.  State  T.  Toledo,  48  Ohio  St.  112,.  26  N.  E.  1061,  U  L.R.A.  729. 

26  N.  E.  1061, 11  hSLA..  729  and  note.  12.  Note:  31  L.R.A.(N.S.)  U7,  123. 

10.  Andrews  v.  Sooth  Havin,  187  13.  State  v.  Osawkee  Tp.,  14  Kan. 

Hicb.  294,  158  N.  W.  827,  UR^.  418,  19  Am.  Rep.  99;  LoweU  v.  Bos- 


11.  Opinion  of  the '  Justices,  150  Feldman  y.  Gboilflaleiir  28  S.  G.  67, 
IfasB.  592,  24  N.  E.  lj»4^  8  Lil.A.  55  Am.  H«p.  6. 
487;  State  T.  Toledo,  48  Ohio  St.  112. 
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inhabitonte,  even  at  a  time  when  fuel  is  Bcarce  and  the  pcices 
high,  so  that  the  cost  to  consumers  mi^ht  be  expected  to  be  reduced 
by  such  an  undertaking  on  the  pari  of  the  municipality;  ^*  and  tiie 
manufacture  of  ice  by  a  town  and  its  distribution  among  the  inhab- 
itants has  been  held  to  be  equally  objectionable.**  Upon  similar  rea- 
soning it  has  been  denied  tJiat  a  state  legislature  has  power  to  author- 
ize a  municipality  to  maintain  an  elevator  or  warehouse  for  the  public 
storage  of  grain,'*  or  to  conduct  a  municipal  moving  picture  theater,*' 
or  to  loan  money  to  the  promoters  of  a  hotel.'* 

28.  Exceptions  and  Qualifications  to  Rule  Prohibiting  Sale  of  Com- 
modities.—-^ere  were,  from  the  beginning,  some  exceptions  recog- 
nized to  the  rale  which  made  it  unlawful  for  municipalities  to  engage 
in  a  business  which  could  be  and  ordinarily  was  carried  on  by  pri- 
vate citizens  without  any  franchise  from  the  ^te.  Thus  the  estab- 
lishment of  markets  by  municipalities,  and  the  building  of  market 
houses  with  a  view  to  leasing  ^e  stalls  therein  to  individual  dealers 
in  meat  and  provisions,  has  tiie  sanction  of  almost  immemorial  usage, 
and  it  is  now  too  late  to  contend  that  it  is  unconstitutional."  So 
also  the  poww  of  the  legislature  to  authorize  a  municipal  corporation 
to  maintain  a  shop  or  dispensary  for  the  sale  of  intoxicating  Hquors 
has  been  sustained,  not  on  the  ground  that  it  is  for  the  public  use 
that  the  inh^itants  have  a  cheap  and  reliable  supply  of  liquor,  but 
as  providing  a  means  of  regulating  the  liquor  trafHc  and  thereby 
enhancing  the  health,  morals  and  safety  of  the  community.**  Tht 
sprinkling  of  streets  was  formerly  carried  on  by  private  enterprise 
and  paid  for  by  voluntary  contributions  of  the  abutters  upon  the 
streets  that  wwe  sprinkled,  but  it  pertains  so  far  to  the  comfort^ 
healUi  and  convenieuce  of  the  public  at  large  that,  it  is  dearly  wiHun 
the  power  of  the  l^slature  to  auUiorize  it  to  be  performed  by  a 
municipality  add  paid  for  with  funds  raised  by  taxation.'  Even 
the  courts  which  deny  .the  power  of  the  legislature  to  establish  munici- 
pal fuel  yards  concede  that,  if  a  condition  arose  in  which  the  supply 

li.  Opinion  of  the  Jastices,  165  102  N.  E.  670,  Ann.  Cas.  1914D  949 

Haas.  598,  30  N.  E.  U42,  15  L.B.A.  and  note,  48  L.R.A.(N.S.)  720.  See, 

SOd;  Opinion  of  tiie  Jostioes,  182  however,  infra,  par.  2&. 

Mass.  605,  66  N.  £.  25,  60  LJLA.  18.  Fergus  Falls  v.  Fergus  Falte 

592.  Hotel  Co.,  80  Minn.  165,  83  N.  W.  54, 

Note:  31  L.R.A.(N.S.)  119,  121.  81  A.  S.  R.  249,  BO  L.R.A.  170. 

16.  Union  Ice,  etc.,  Co.  t.  fiuston,  19.  See  Mabiqcts,  vol.  18,  p.  366^ 

135  La.'  898,  66  So.  292,  Ann.  Cas.  and  see  also  infkn,  par.  87. 

1916C  1274,  L.R.A.1915B  859;  SUte  20.  Note:  31  UR.A.(N.S.)  117,118. 

.  T.  Tfaompscm,  149  Was.  488,  137  N.  And  see  Ihtohoatiito  Liquobs,  voL 

W.  20,  Ann.  Cas.  1913G  774,- 43  L.R.A.  15,  p.  268. 

(N.S.)  339.  1.  MaydweU  v.  LoniaviUe,  116  Ky. 

16.  Rippe  T.  Seeker,  56  Minn.  100,  885,  76  N.  W.  1091, 106  A.  8.  R.  245, 
67  N.  W.  331,  22  L.R^.  857.  63  LR.A.  665w 

17.  State  V.  loneh,  88  Ohio  St  71. 
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of  fuel  would  be  so  small,  tEuid  the  dfflficulty  of  obtaining  so  great, 
that  persons  desiring  to  porchnse  it  would  be  unable  to  supply  ttiem- 
felves  through  private  enterprise,  as  it  is  conceivable  that  agencies 
of  government  might  be  able  to  obtain  fuel  when  citizens  generally 
eonld  not,  the  governmwt  might  constitute  itself  no  agent  for  the 
relief  of  the  community,  and  that  money  expended  for  the  purpopt- 
woiild  be  expended  for  public  use.*  Some  judges  have  taken  an  oven 
more  advanml  view,  and  have  insisted  that  when  money  is  taken 
to  enable  a  public  body  to  offer  to  the  public,  without  discrimination, 
an  article  of  generfd  necessity,  the  purpose  is  no  less  public  when 
that  article  is  wood  or  coal  than  when  it  is  water  or  gas  or  electricity 
or  education,  to  9&y  nothing  of  cases  like  the  support  of  paupeis,  or 
the  taking  of  Isnd  for  railroads  or  public  markets.'  Other  courts, 
while  perhaps  not  going  so  far,  nor  conceding  that  a  municipality 
might  be  authorixed  to  engage  in  every  form  of  commercial  enter- 
jB-ise  which  involves  the  sole  and  distribution  of  a  public  necessity, 
have  considered  that  such  commoilitie»  as  ice  and  coal,  in  the  sale 
of  which  competition  is  neceeearily  not  as  free  and  untrammeled  a^^ 
in  ordinary  articles  of  commerce,  on  account  of  private  control  of 
the  limited  sources  of  supply,  fall  within  the  class  of  the  proper 
snbjecis  of  municipal  de:»ling  and  traflBc* 

29.  PdliiHc  EAitcation^  Amusement  «nd  Inspiration. — Municip:. 
corporatibns  are  not  limited  to  providing  for  the  material  necessities 
of  their  citizena.  Under  legislative  authority,  they  may  minister  U.> 
their  comfort,  health,  pleasure,  or  education.  They  are  not  limited 
to  policing  the  city,  to  paving  the  streets,  to  providing  it  with  light, 
water,  sewers,  docks,  and  markets.*  The  power  of  cities  and  towuK 
to  maintain  institntions  which  educate  and  instruct  as  well  as  pleas( 
and  amuse  their  inhabitants,  such  as  lila-aries  and  botanical  and  zoo 
If^cal  gardens,  is  unquestioned.*  So  also  the  public  funds  may  be 
expended'in  providing  an  exhibit  at  a  fair  or  exposition.*  The  rea«)n- 

.  a.  Opinion  of  die  Justicw,  182  Mass.  1915A  189  (public  library);  Laird  v. 

tiOfi,  m  N.  E.  26,  GO  L.R-.A.  59a.  Pittsbnix,  206  Pa.  St.  1,.'64  Atl.  834. 

3.  Opinion  of  JuBtices,  155  Mass.  ftl  UU-X.  332  (public  Ubraty). 
598,  30  n.  Si.  1142,  15  L.R.A.  809.  Note:  11  L.KA.  124. 

4.  Hofton  v.  Camilla,  131  Gn.  560,  7.  Dagpett  v.  Colgan,  92  Cal.  53, 
68  S.  E.  472,  20  Ann.  Caa.  190  and  28  Pec.  51,  27  A.  S.  R.  95,  U  L.R.A. 
note,  31  L~R.A.tN.SO  116  and  not«  474;  Norman  t.  Maaagere  of  World's 
(municipal  ice  plant);  Laughlin  v.  Columbian  Exposition,  93  Ky.  537,  20 
Portland,  lU  Me.  486,  90  Aa  5^8,  S.,  W.  901,  IS  h-JLA..  556;  State  v. 
Ann.  Cas.  1916C  734  and  note,  51  Cornell,  53  Neb.  556,  74  N.  W.  59,  68 
L.R.A.(N.8.)  1143  and  iiote  (munici-  A.  S.  R.  629  and  note,,  39  L.R.A.  513; 
pal  fuel  yard ) .  Hayes  v.  Itouglaa  County,  ^  Wis.  429, 

8.  Vote:  20'  Ann.  Caa.  204.  65  N.  W.  482,  53  A.  8.  B.  926,  31 

6.  People  T.  Seymour,  16  Cal.  $32,  L.R.A.  213,  holding  that  a  aounty  oould 
76  Am.  Dec.  SSfl  (agricultural  hall);  xtot  tftpend  funds  to  lay  stores  in  a 
Lambert  v.  Owenslwro  Public  Library,  state  building  at  a  world's  fair,  vas 
151  Ky.  725, 152  B.  W.  802,  Ann.  Cas.  -apparently  decided  on  the  ground  that 
B.  C.  L.  Vol.  XIX.— 46.  72i 
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able  use  of  public  mon^y  fof  memorial  balU)  monameatay  statuee, 
gates  or  arch-ways,  celebrations,  the  publieation  of  town  histories, 
parks,  K>ads  leading  to  points  of  fine  natural  scenery,  decorations 
upon  public  buildings,  or  oUier  public  ornaments  or  embellishments, 
designed  merely  to  promote  the  general  welfare,  either  by  providing 
for  fresh  air  or  recreation,  or  by  educating  the  public  taste,  or  by 
inspiring  sentiments  of  patriotism,  or  of  reject  for  the  memory 
of  worthy  individuals,  has  received  such  genenil  sanction  tiiat  there 
can  be  no  doubt  that  municipal  eorporationa  may  be  constitutionally 
authorized  to  expend  money  raised  by  taxation  for  su<di  purposes.* 
The  trend  of  authority,  in  more  recent  years,  has  been  in  the  direc- 
tion of  permitting  municipalities  a  wider  range  in  undertaking  to 
promote  the  public  welfare  or  enjoyment  Thus,  the  appropriation 
of  money  for  public  concerts  has  been  held  to  be  proper.  So,  too,  the 
erection  of  an  auditorium  has  been  regarded  as  properly  falling  within 
the  purposes  for  which  a  municipal  corporation  may  provide.  Gen- 
erally speaking,  anything  calculated  to  promote  the  education,  the 
recreation  or  the  pleasure  of  the  public  is  to  be  included  within  the 
legitimate  domain  of  public  purposes,  and  on  this  ground  it  has  even 
been  held  that  authority  to  erect  aaxd  conduct  an  opera  house  may 
*»e  conferred  upon  a  municipal  corporation* 

30.  Relief  of  Victims  ef  Public  Calamity,— It  is  undoubtedly 
within  the  power  of  the  legislature  to  authorise  municipal  corpora- 
tions to  expend  funds  raised  by  taxation  for  the  relief  of  the  pooc, 
that  is,  the  destitute.  It  is,  strictiy  q>eaking,  the  pauper,  and  not 
the  merely  poor  man,  who  has  claims  on  public  eharity.  It  is  not 
one  who  is  in  want  merely,  but  one  who,  being  in  want,  is  unable 
to  prevent  or  remove  such  want.  There  is  the  idea  of  helplessncffi 
03  well  as  of  destitution.*'  In  the  case  of  fire,  flood,  famine  or  other 
j^eat  disaster,  all  persons  may,  for  the  time  being,  be  heipleas  and 
destitute,  whether  they  be  rich  or  poor,  and  it  is  a  public  purpose  to 
supply  the  sufferers  with  food,  clothing  and  shelter,  in  order  to  relieve 
their  immediate  wants,  and  in  the  case  of  those  without  other  resources 
it  may  be -necessary  to  continue  this  help  for  a  considerable  time.*' 
It  often  happens,  however,  that  those  who  are  not  helpless  or  destitute 
are  left  with  property  incapable  of  beneficial  use  without  the  expendi- 
ture of  conBider8}>le  money,  and  until  such  persons  are  able  to  restore 
their  property  and  devote  it  to  profitable  use  the  community  will  not 

this  ezpcnditnre  had  not  been,  and  not  9.  Egan  v.  San  SVaiuiBoo^  166  GaL 
that  it  eould  not  be,  authorized  by  the  576,  133  Pae.  294,  A^i*  Caa.  1915A 

les^latttre;  but  overruled  on  another  764. 


note. 
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recorer  from  &e  blight  which  hta  be«n  put  iq>on  it.  Nevertheltts, 
the  aasiatanoe  of  boSx  persons,  however  nnmeioas  they  txiay  be,  is 
the  ftaBifltance  of  private  individuals,  and  it  is  a  private,  purpose  which 
a  municipality  cannot  lawfully  undertake.  The  inddental  public 
benefit  which  will  result  from  ptirate  individuals  making  a  beneficial 
use  of  their  own  property  does  not  make  the  use  public,  or  warrant 
the  levy  of  a  tax  on  Uieir  behalf.  F6r  this  reason  it  baa  been  held 
that  when  a  large  part  of  Uie  prinoipal  city  of  a  state  has  been  de- 
stroyed by  fire  a  statute  authorizing  the  city  to  issue  bonds  and  loan 
Hie  money  thus  raised  to  citicens  desiting  to  r^mild  is  unccmstita- 
tional ;  >*  and  when  there  has  been  a  total  failure  of  the  crops  in  a 
section  of  the  state,  a  statute  auttioriring  towns  to  Eupply  the  farmers 
of  the  blighted  district  with  grain  for  seed  aadf  feed,  ao  that  they  will 
be  able  to  raise  and  harvest  cropfl  in  the  ensuing  year,  is  uBeoostitu* 
tional;  and  tbe  eonmdeiation  that -the  famexB)  imlees  th^  reeeiva 
such  aid,  are  likely  to  become  destitute  will  not  afiect  the  validity 
of  the  statute.^ 

31.  Orataltlet  -aai  Uttaieiitorieoi  Clalma— The  legiata(tui«  of  a 

state  has  no  power  to  comp^  or  even  to  authorize  a  municipal  cor- 
poraticm  to  pay  a  gratuity  to  an  individual,  or  to  adjust  a  claim  which 
the  municipality  is  under  no  legal-  or  moral  obligation  to  pay,  or  to 
reimburse  a  dtisea  for  some  loss  which  he  haa  incurred  by  reseon 
of  his  dealings  with  the  municipality,  but  for.  which  tiiat  body  was 
not  in  any  way  to  Uame.**  Thua  a  munioipal  corporatiotL  cannot 
be  cmnpelled  or  authorized  to  pay  the  l^al  expenses  of  one  who  has 
aucoessfully  or  unsoooesBlully  engaged  in  Utigatjon  against  it,  when 
there  was  no  statute  cnating  sudb  liability  when  the  expenses  were 
incurred,^  or  even  the  expenses  of  one  who  has  instituted  legal  pro- 
ceedings to  enforoe  a  public  right,  from  which  the  municipality  has 
benefited,  if  the  munioipality  was  not  a  party  to  the  proceedings  and 
they  were  not  performed  at  its  request.^*  The  reimbursement  of  a 
defeated  candidate  for  public  office  tor  his  expenses  incurred  in 
conducting  an  unsuccessful  attack  upon  the  correctness  of  the  returns 
is  clearly  not  a  pubUo  purpose.^'  A  statute  whioh  requires  a  munici- 

18.  Lowell  V.  Borton,  111  Man.  454,  ate) ;  CSiapinaa  v.  New  Toxk,  168  K. 
16  Ajn.  Rep.  3d  and  note;  Feldman  Y.  80,  fla..N.  E.  108,  86  A.  S.  R.  661, 
V.  Charkatm,  23  8.  G.  67,  56  Am:  66  LJLA.  B46  (snoeeaifiil  dtfenw  of 


State  T.  Onwkae,  14  Kan.  418,  him) ;  State  v.  Tappaa,  29  Wis.  664, 


'  U.  Hannltnn  Comty  v.  Bosehe,  50  bounty).. 

Ohio  8t  108»  33  N.  K  408,  4ft  A.  &     16.  Foiman  v.  New  Orleans,  136  U. 


16.  Waim  Connty  v.  Cowan,  60  17.  GtMaflar  v.  Ifinneapirfis,  92  MSan. 
MisB.  876,  46  Aa.  Sep.  424  (prooeei-  84,  09  N.  W.  361,  1  Ann.  Cas.  084 
ing  ogahut  eomity  to  lower  the  tax  nnd  note. 
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^  Ain.  Bq^  828  (numuMsstnl  mit  for 


B.  663,  10  LlKA.  684. 
Note:  Ann.  Cas.  1913C  1280. 


1031, 66  So.  851,  L.RA.1915D  927  and 


note. 
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pal  oorporaCion  Uy  paj  kborera  upon  itB  public  works  oompeusatiou 
in  excess  of  the  fair  market  value  of  their  services  is  uaconstitu- 
tional ;  and  a  municipality  cannot  be  compelled,  as  a  condition  of 
instituting  a  public  service  plant,  to  purchase  an  existing  plant  in 
opOTation  within  its  limits  which  could  not  be  utilieed  as  part  of  the 
projected  system  and  which  would  have  no  value  to  the  municipality.'* 
It  hss  even  been  held  tiiat  after  a  statute  of  limitations  hsa  com- 
pletely barred  the  right  to  sssert  a  valid  obligation  a^fainst  a  muoicipst 
corporation,  the  legislature  cannot  revive  it,*®  but  the  soundness  of 
this  decision  is  open  to  question.'  The  legidative  determination  that 
an  obligation  eocists  against  a  muoicipalit^  is  uot  oooclusive,  snd^ 
though  the  legislature  has  directed  that  taxes  be  levied  to  discharge 
sacAi  assumed  obUgatibn,  the  municipality  may  resort  to  the  courts 
and  then  prove  that  no  legal  or  equitable  obhgatioa  existed  against 
and  for  that  reason  refuse  to  levy  the-taxes  eo  aulhoriied.*  In 
some  states  there  is  a  speciiic  constitutional  prohibition  against  gifts 
of  public  money,  and  in  such  states  a  municipality  cannot  lawfully 
make  «a  -appropriation  of  publio  moossyn  wcbpl  le  BMflt  a  legal  and 
enforceable  claim,  and  can  make  no  payment  upon  a  claim  which 
exists  merely  by  reason  of  some  moral  or  equitotde  oUigatioa,  whieh 
the  mind  of  a  generous,  or  even  a  just^  individual,  dealing  with  his 
own  moneys,  might  prompt  him  to  reeognize  as  worthy  of  some 
reward.* 

32.  Payment  of  Moral  Obligations. — ^The  princaple  that  a  munici- 
pal corporation  cannot  lawfully  pay  out  the  publio  funds  in  gifts  and 
gratuities  does  not  go  so  far  as  to  make  uooonstitutifmal  a  statute 
authorizing  or  oompelling  a  municipality  to  pay  delrta  or  claims 
which  could  not  be  enforced  in  court  but  which  acre  just  and  equitable 
and  which  the  municipality  is  under  a  moral  <ri>Iigation  to  pay.  With 
re^>ect  to  creating  a  liability  for  the  futute,  the  case  is  olear.  The 

18.  Street  v.  Varney  Ele^strical  Snp-  I.  See  infra,  par.  32L  See  Un  Lm- 
ply  Co.,  160  Ind.  338,  66  N.  E.  895,  itation  ot  AcnoHL  t«1  17,  pp.  920, 
98  A.  S.  R.  325,  61  L.R.A.  154;  972-974.  . 
People  V.  Coler,  166  N".  Y.  1,  S9  N".  2.  Board  of  Education  v.  State,  61 
E.  716,  82  A.  S.  B.  605,  52  L.RA.  Ohio  St.  631,  38  N.  E.  614,  46  A.  S. 
814;    Cleveland  v.   Clementfl   Bros.  R.  586,  25  L.BA.  770. 

Const.  Co.,.  67  Ohio  St.  197,  65  N.  B.  8.  RobiaBoo  v.  Dunn,  77  Cal.  473, 
885,  93  A  B.  R.  670,  59  L.R.A.  775;  19  Pao.  878,  11  A.  S.  R.  297;  Steven- 
Seattle  T.  Smyth,  33  Wash.  327,  00  son  v.  Colgan,  91  Cel.  649,  27  Pae. 
Pec.  U20,  79  A.  8.  R.  039.  1089,  26  A.  S.  R.  280, 14  L.R.A.  469; 

19.  Helena  Gonsol.  Wat«  Co. .  t.  Bown  v.  Hart,  93  Cal.  321.  28  Pw..  95t 
Steele,  20  Mont.  1,  49  Pac.  382}  87  27  A.  8.  B.  208, 16  IiJLA.  431:  I^Uj 
lUt-A.  412;  Asbory  v.  Albemarle,  162  t.  Oolpan,  97  Cal.  251.  31  Vac  Il8», 
N.  C.  247,  78  6.  B.  146,  44  L.R.A.  18  L.R.A.  744;  Conliii'T.  Ban  Fran- 
(N.S.)  1189  and  note.  cisfio,  09  Cal.  17,  38  Pae  753,  87  A. 

fiO.  Board  of  Bduoatiott  t.  Blbdgett,  6.  R.  17,  31  L.B.A.  474,  114  <Ul  404. 
186  IlL  441,  40  M.  £.  1025,  46  A.  S.  46  Paa  279,  33  LJUL  TEB. 
a  348,  31  L.RA.  70. 
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legislature  is  not  bound  to  l«a*ve.the  liability  of  muaioipal  corporations 
exactly  as  it  iVas  put  by  the  oommoa  Uw,  bt)t  may  iigfpose  ne«f  liabil- 
ities whenever  they  ean  fairly  be  sftid  to  arise  frcon  the  defaults  of 
sacb  bodids  or  thni;  officers,  ox  wbea-.the  existence  4f  suoh  liability 
may  fairty  be  expected  to  promMe  the  pubUo  safety  by  making  the 
inhabitants  of  the  municipaHty  more  cautious  ai)d  more  heedful  of 
the  rights  ol  others.  The  power  of  tbe  legialatore  to  make  cities  and 
towns  liable  for  injuries  doe  to  defective  highways  in  states  in  which 
no  sueh  liability  existed  at  common  law  b^  never  been  questioned  * 
So  fltatatee  making  municipalities  liable  for  injuries  to  persons  or 
damage  io  property  resulting  from  the  violwce  of  mobs  and  riots 
within  dieir  respootive  limits,  regnrdlen  M  actual  negligiuice  of  their 
officer,  havo-  been  oniTetBally  suatained ;  *  and  to  subject  a  municipal 
corporation  to  a  wcvkmen's  oompensation  act  usxdex  which  a  cer- 
tain sum  ii  paid  weekly  to  all  laborers  accidentally  disabled  while 
at  wMtk  in  the  employ  of  the  corporation  through  any  cause  but  their 
own  wilful -miaoondact  is  equally  unobjeotionBble.*  StAtut^ee  extend- 
ing munioipal  llabilify  are  not,  however,  olsoeesarily  objectionable  if 
they  are  retroactive,  and  apply  to  but  a  ain^e  deeignaled  case,  if  the 
liabilitiy  is  one  which  could  constitutionally  he  imposed  in-  advance. 
It  is  competent  f<»  the  l^islature  to  impose  upon  a  city  the  payment 
of  claims  yvat  in  themselves,  for  which  an  equi^ent  has  hwa  recenved, 
bat  which,  from  some  irregularity  or  omiswoo  in  the.  profeedinga 
by  which  they  were  created  or  from  aome  other  caUsa,  cannot  be 
enforced  at  law.'  So  also  it  ia  held  by  the  weight  of  authority  that  a 


4.  See  mmwAY9f  «eL  18»  p.  309  et  Tp.  t.  IU«en,  16  WalL  04^  21  U. 
seq.  8.  (L.  ed.)  328 ;  New  Orleans  v.  Clark, 

5.  Chicago  V.  Sturgea,  222  U.  S.  313,  95  U.  S.  644,  24  U.  S.  (L.  ed.)  521; 
32  6.  Ct.  92,  66  U.  S.  (L.  ed.)  215,  BniASwiek  Pint  Nat.  Bank  t.  Tonkton 
Ann.  Cas.  1913B  1349  and  note;  Chi-  County,  101  U.  S.  129, 25  U.  8.  (L.  ed.) 
«ago  V.  l^hatta*  Cement  Co.,  178  Read  Plattsmwitb,  107  U.  8. 
DL  373,  ft3  K.  B.  66,  60  A.  S.  B.  321  568,  2  S.  Ct.  208,  27  D.  S.  (U  ed.) 
and  note,  45  LJLA.  848;  Dawaon  Soep  414;  Otoe  County  v.  Baldwin,  lUU.  S. ' 
Co.  V.  Chicago,  234  lU.  314,  84  U  E.  1,  4  S.  Ct.  3^5,  28  U.  S.  (L.  ed.)  331; 
fi20, 14  Ann.  Caa.  1131  and  note;  loki  Grenada  County  Sapr's  v.  Brogden, 
T.  BirabaoH,  7X  Kan.  600,  81  Pac.  112  U.  B.  261,  5  8.  Ct.  126,  28  U.  8. 
108,  6  AJU.  Cas.  267  and  note;  Dar-  (L.  ed.)  704;  Utter  v.  PrankUn,  173 
lington  V.  New  Yortv  |1  N.  Y.  164,  88  U.  8.  416,  19  S.  Ct  188,  43  U.  8.  (L. 
Am.  Dee.  248  aad  note;  Champaiga  ed.)  498;  Gothrie  Nat.  ^nk  v.  Goth- 
Connty  v.  Cbnrefa,  62  Ohio  St  318,  rie,  173  U.  8.  528,  19  8.  GL  618,  43 
57  N.  E.  60,  78  A.  8.  B.  718  and  not^  U.  8.  (L.  ed.)  796;  }!fm  Orleans  v. 
48  UR.A.  738.                               Great  Sonthern  Telephone,  etq.,  Co.,  40 

6.  Wood  v.  Detroit,  (Mich.)  155  N.  La.  Ann.  41,  3  So.  533,  8  A.  S.  R. 
W.  692,  UB.A.m6G  388;  Boi^^  v.  502  and  note;  Enapp  t.  Swaaey,  60 
Falk  Co.,  147  Wii.  327, 138  N.  W.  209,  Miflb.  346,  33  N.  W.  162,  56  Am.  Bep. 
37  UR.A.(N.8.)  489.  Se»  WoBK-  397;  Bowen  v.  MinneapoHj),  47  Minn. 
hsn's  Cohpshsatiqn  Acts.  115,  49  N.  W.  683,  28  A.  8.  B.  333; 

7.  Campbell  v.  Kenoaba,  5  Wall.  194,  Ermine  v.  Nelwp  Count;,  4  K.  D,  66, 
18  U.  8.  (L.  ed.)  610;  8t  Joseph  58  N.  W.  348,  27  UBA.  696  and  n«te{ 
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municipal  corporation  taty  be  authorized  or  oompelled  to  pay  meri- 
torious claims  which  have  become  barred  by  the  statute  of  limita- 
tions.^ For  similar  reasons  a  municipality  may  be  auUiorized  or 
compelled  to  pay  for  damages  resulting  from  a  change  of  the  grade 
of  a  public  way  inflicted  at  a  time  when  the  statatee  impoaed  ni»  lia- 
bility for  such  injury,*  and  may  be  authorized  to  repay  individuals 
money  advanced  by  them  for  a  public  purpose,^^  or  to  refund  a 
proportional  part  of  a  sum  paid  for  a  liquor  lioenae  wh^  the  sale 
of  liquors  was  prohibited  before  the  license  expired.^'  likewise,  one 
municipality  may  be  compelled  to  pay  expenses  properly  chargeable 
to  it  but  incurred  by  another,  although  there  was  no 'statute  to  that 
effect  when  the  expenses  were  incurred;  ^*  and  a  munidpel  corpcwa- 
tion  may  be  compelled  by  a  retrospective  statute  to  pay  the  debte 
incurred  for  legitimate  municipal  purposes  of  a  provisional  orgazuEar 
don  made  in  the  absence  of  jony  legislative  proviraon  for  tiie  organi- 
zation of  cities  and  villages,  to  whose  property,  public  improvements^ 
people  and  territory  it  has  succeeded.^*  The  legislaturo  may  relieve 
a  municipal  officer  from  his  liability  to  rexmburse  the  municipality 
for  public  funds  lost  by  him  without  his  fault,**  or  release  a  penalty 
accruing  to  a  municipality  from  an  infraction  of  law  by  an  individ- 
ual.'* The  fact  that  prior  to  the  enactment  of  liie  relieving  statute 
the  claim  had  been  sued  on  and  a  judgment  entered  for  the  defendant 
is  not  a  valid  objection  to  the  statute,  nor  is  such  judgmoit  res 
judicata  if  the  claim  is  sued  on  i^ain  after  the  enactment  of  the 
statute." 

33.  Pensions. — ^The  establishment  of  a  pension  system  for  munici- 
pal officers  and  employees,  wheTeby,  after  serving  a  certain  number 
of  years  or  upon  disablement  from  injuries  received  in  the  course 
of  their  duties,  they  are  retired  from  active  service  and  paid  a  certain 

Guthrie  V.  Territory,  1  OHa.  188,  SI     13.  Guthrie  v.  Territory,  1  Okla. 
Pae.  190,  21  L.R.A.  841,  overraled  on  188,  31  Pao.  190,  21  L:R.A.  841,  over- 
'  another  point  by  Outhrie  v.  New  Vien-  ruled  .on  'another  pmnt  by  Oatfarie  v. 
BA  Bank,  4  Okla.  194,  38  Pae.  4.  New  Vienna  Bank,  4  Olda.  IH  ^ 

Notes;  48  L.E.A.   473,  479  ;   52  Pac  4. 
I1R.A.  940,  941;  L.Rj\..  1916D  927,     14.  Pearson  v.  State,  M  Ark.  148, 
932;  Ann.  Cas.  1913C  1231.  19  S.  W.  499,  35  A.  8.  R.  91;  Mount 

8.  Note:  L.Rjl.l916D  931.  v.  Richey,  90  Ind.  28,  49  Am.  Rep. 

9.  In  re  Bomp,  182  N.  Y.  222,  T4  192;  MeSurely  v.  MeGrew,  140  la.  163, 
N.  E.  838,  108  A.  S.  R.  798.  11«  N.  W.  415,  132  A.  8.  R.  24d; 

10.  linn  County  v.  Snyder,  46  Kan.  Board  of  Education  v.  MeLandes- 
686,  26  Pae.  21,  28  A.  S.  R.  742..       borough,  36  Ohio  St.  237, 88  Am.  Rep. 

11.  People  T.  McBride,  234  111."  146,  682. 

84  N.  E.  865, 123  A.  S.  R.  82, 14  Ann.  16.  Coles  v.  Madison  County,  Bzeese 

Cas.  994.  And  see  Intozicatiho  Liq-  (HI.)  154,  12  Am.  Dee.  161. 

UOM,  voL  15,  p.  314.  16.  Utter  v.  Franklin,  172  tJ.  8.  416, 

12.  laming    County    v.    Union  19  S.  Ct  183,  43  V.  S.  (L.  ed.)  498. 
Couaty,  16  Fa.  Si  166,  53  Am.  pee. 

ovs, 
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prcqxyrtion  of  Hbar  salariefl  for  Ihe  rtmainder  of  tiieir  lives  u  not 
an  unoonstitutioaal  dispo^tion  of  public  moneys  for  private  use  when 
applied  to  officers  and  emplc^ees  who  hav*  entered  or  continued  in 
the  service  after  tbo  ayalmi  went  into  effect^'  The  pension  in  such 
a  ease  is  not  a  gratuity,  bat  a  part  of  the  stipulated  compensation. 
A  judiciously  administered  pension  fund  is  doubtless  a  potent  agency 
in  securing  and  retaining  the  services  of  the  most  faithfid  and  efficient 
class  of  men  connected  with  those  arms  <tf  the  municipal  service  in 
which  every  property  owner  and  mident  of  the  dtj  is  most  vitally 
interssted.  Reasons  in  support  of  this  propositicm  need  not  be  stated 
in  detail.  They  are  such  as  readily  suggest  themselves  to  every 
reflecting  mind.^*  On  the  other  i^nd,  a  statute  which  authorizes  a 
municipal  corporation  to  pay  a  pension  to  persons  who  have  formerly 
been  in  its  service  but  have  retired  or  withdrawn  'herefrom  before 
the  statute  was  enacted  is  imconstitutional.  Such  a  payment  is  a 
mere  gratuity.**  This  principle  has  been  extended  so  far  as  to  deny 
the  power  of  a  municipality  to  pay  a  pension  which  is  based  even  in 
part  up<m  aervioss  rendraed  prior  to  the  enacbnent  of  the  statute 
establishing  the  system,"  but  the  wei^t  of  authority  is  otherwise.' 
In  some  cases  it  has  beMi  attempted  to  e^blish  a  pension  system 
payable  from  other  aouroes  than  the  general  revenues  of  the  munici- 
pality. If  the  pension  is  one  which  would  be  illegal  if  paid  from 
funds  raised  by  taxation,  it  cannot  be  paid  from  other  funds  belong- 
ing to  the  municipality.*  It  has  frequency  been  attempted  to  estab- 
li^  a  pension  system  by  withhcdding  a  oertain  proportion  of  the 
salary  of  each  en^loyee  or  oSkbt  of  the  municipality.  A  municipality 
has  no  power,  in  the  absence  of  express  statutory  auUiority,  to  estab* 
lish  a  pension  system  in  such  a  manner,  or  even  by  requiring  ail 
persons  in  its  employ  to  agree  that  the  money  may  be  so  withheld ; ' 
and  it  has  been  held  that  a  statute  authorising  the  establishment  of 
a  pension  system  in  such  a  way  is  unconstitutional,*  but  there  is 
weighty  authority  to  the  contrary.*  In  some  jurisdictions  statutes 
requiring  insurance  companies,  as  a  condition  of  doing  business  within 
a  munidpality,  to  pay  a  tax  for  the  purpose  of  establishing  a  firemen's 

17.  State  V.  Love,  80  Neb.  140,  131  45  S.  W.  1090,  6fi  A.  S.  B.  420. 
H.  W.  106,  Ann.  Cos.  1912C  542  and  1.  Stote  v.  Love,  88  Keb.  140.  131 
not^  34  UB.A(N.S.)  607  and  note:  N.  W.  106,  Ann.  Caa.  19120  542  and 
IfahoB  V.  Board  of  Edowtion,  171  K  note,  S4  ^BA.(N.S.)  607  and  note. 
T.  283,  63  N.  E.  1107,  89  A.  S.  B.  2.  Mahon  v.  Board  of  Education, 
810;  Com.  v.  Walton^  182  Pa.  St  373,  171  N.  T.  263,  63  N.  E.  U07,  89  A.  S. 
38  AtL  790^  61  A.  S.  R.  712  and  note.  B.  810. 

18.  Com.  V.  Walton,  182  Fa.  Bt  373,  3.  State  v.  Bogers,  87  Minn.  130,  91 
88  Aa  790,  61  A.  S,  B.  712.  K.  W.  430,  58  LJLA  663. 

19.  ICahott  V.  Board  of  Edneation,  4i  Hijbbud  v.  State,  66  Ohio  St  574, 
171  N.  Y.  263,  63  N.  E.  U07,  89  A.  64  N.  E.  109,  58  L3A.  654. 

8.  B.  810.  6.  Pennis  V.  Beia,  132  U.  8.  464, 10 

SO.  State  V.  ZiegenheiD,  144  Ho.  8.  Ct  149,  33  uTs.  (L.  ed.)  ^ 
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pension  fond  have  biben  upheld,*  but  in  isfhvr  juriadkitions  the  opposite 
view  has  been  talcen.' 

34.  Bounties. — During  ihe  existenee  of  a  war,  money  may  be  zaiBed 
by  taxation  to  pay  bounties  to  individuals  to  induce  'thecn  to  wklist 
in  the  army.  The  public  defense  is  a  pablic  purpose,  and  ihece  is 
nothing  about  our  dual  system  of  governmeat  which  makes  uncon- 
stitutional a  tax  levied  under  state  authority  to  encourage  enlistments 
in  the  army  of  the  United  States.  When  a  eity  or  (own  has  been 
called  upon  by  the  government  to  furnish  a  certain  quota  <tf  men 
for  service  in  the  army,  and  fihere  are  provisions  for  seouring  them 
by  conscription  if  they  cannot  be  raised  in  any  other  way,  the  city 
or  town  may  be  authorized  to  expend  its  funds  in  the  payment  of 
bounties  to  men  who  themselves  volunteer  for  service  or  who  produce 
a  substitute  and  thus  assist  in  averting  the.  danger  of  conacription.* 
The  payment  of  bounties  is  not,  however,  a  function  which  can  be 
forced  upon  a  municipal  corporation  by  the  legislature  without  it^i 
consent.*  After  a  war  is  over  it  is  not  competent  for  a  city  or  town^ 
even  with  express  l^slative  authority,  to  pay  bounties,  or  the  equiva- 
lent thereof,  to  those  who  enlisted  in  the  army  voluntarily  at  a  time 
when  no  bounties  were  promised,  merely  for  the  purpose  of  making 
their  compensation  equal  to  that  of  those  who  received  bounties.  Such 
a  payment  is  for  no  public  service  and  is  merely  a  gift  or  gratuity  to 
certain  individuals"  It  is,  however,  competent  for  the  public  to 
pay  a  fixed  sum  to  all  those  who  volunteered  in  the  war  and  received 
no  bounty,  when  it  is  done  for  the  purpose  of  promoting  the  spirit 
of  loyalty  and  patriotism  and  ol  giving  evidence  to  this  and  future 
generations  that  if  dan^  diiould  again  threaten  the  na^oo,  the 
great  service  of  those  who  vtdimtecr  will  not  be  forgotten. 

III.  Lbgislativb  Control  ovbb  Muj^icipal  Cokporatiohs 

35.  The  Right  of  Local  Self-goverament — ^The  principle  of  home 
rule,  or  the  right  of  self-government  as  to  local  afinuzs,  existed,  it  is 

8.  Phceniz  Aasar.  Co.  t.  Ifontgom-  berg  Scbool  District,  57  Pa.  St.  433*. 

ery  Fire  Department,  117  Ala.  631,  23  08  Am.  Dee.  237;  Brodfaead  v.  Mil- 

So.  843,  42  L.E.A.  468;  Firemen's  inmkeet  19  Wis.  631,  88  Am.  Dec.  711 

Benev.  Ass'n  t.  Loimsbiuy,  21  III.  511,  and  note.   See  also  Bdtrxrns,  vol.  4, 

74  Am.  Dee.  116;  Kzempt  Firemen's  p.  135. 

Benev.  Fond     Boome,  93  N.  Y.  313,  Without  express  authority  towns 

45  Am.  Rep.  217.  have  no  power  to  raise  money  in  time 

7.  Henderaon  v.  Londoi,  ete.,  Ins.  <tf  war  to  provide  a  military  force. 
Co.,  135  Ind.  23,  34  N.  E.  566,  41  A.  Stetson  v.  Eanpton.  13  Mass.  272,  7 
8.  B.  410,  20  L.B.A.  827:  ^tna  Kte  Am.  Dee.  146. 

Ins.  Co.  V.  Jones,  78  S.  C.  446,  69  S.  9.  State  v.  Tappao,  29  Wis.  664, 

E.  148,  125  A.  S.  B.  818,  13  L.BJL  9  Am.  Rep.  622. 

(N.S.)  1147.  10.  Bush  v.  Orange  County,  16?  N. 

8.  Kunklev.  FranIdan,13Minn.  127,  T.  212,  53  N.  E.  1121,  70  X  S.  B. 
97  Am.  Dee.  226;  Grim  t.  '  A  .'eissen-  .^38  and  note,  45  L.BJk..  666. 
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saidj  before  we  had  a  constitatiMi.  Even  prior  to  Magna  Charta 
some  cities,  boroughs  and  towns  had  various  ourtoms  and  libertiea 
which  had  been  granted  by  the  crown  or  had  subsisted  through  long 
user,  and  among  them  was  the  right  to  ^ect  certain  local  officers 
from  their  own  citizens  and,  witii  some  reetrictioiui,  to  manage  purely 
local  affairs.  These  rights,  although  at  times  denied  and  violated 
the  ruling  monarch,  were  never  ket,  but  were  brought  to  this 
oountzy  by  &e  coltmists,  and  reappear  here  on  a  novel  and  wider 
basis  in  the  town  meetings  of  New  England  and  the  various  coloniea, 
and  they  were  not  yielded  up  or  abandoned  when  ^e  state  govern- 
ments were  formed  and  the  state  constitutions  adopted.  It  has  oonse- 
qnendy  been  laid  down  as  a  Unding  principle  of  law,  even  by  jndgea 
in  rendering  thdr  deeSatona  in  litigated  eases,  that  a  statute  which 
attempts  to  take  away  from  a  municipal  oorporation  its  power  of  self- 
government,  except  as  to  matters  which  are  of  concern  to  the  state 
as  a  whole,  is  in  excess  of  the  power  of  the  legislature  and  ia  conse- 
quently void.^'  These  0tatem«[ita,  however,  when  analyzed  carefully, 
are  found  to  be  purely  dicta.  In  most  if  not  all  of  Uie  cases  in  which 
this  principle  has  been  enunciated,  the  right  of  self-goveram^  u 
finally  or  might  well  have  been  predicated  by  the  oourt  upon  certain 
Hpedfio  provisions  <rf  the  state  eonstitatton  recognising  the  ezietenoB 
of  the  municipal  governments  and  with  whioh  the  legislaMon  hef<n<e 
the  coort  would  have  been  in  conflict  or  else  the  legidation  wm  uncon- 
stitutional, not  as  an  interference  with  Uie  right  of  local  self-govern- 
ment, but  as  a  taking  of  property  which  tiie  people  of  the  municipality 
htld  in  their  private  ot  prc^rietary  capacity.'*  The  theory  that  thero 
is,  apart  from  the  foregoing  conaideratious,  an  inherent  right  of  local 
s^f-govemment  is  easentisdly  unsound,  and  is  based  upon  Uie  now 
disoarded  doctrine  that  the  state  constitutions  constituted  a  grant  or 
delegation  of  power  by  the  people  of  the  state  to  the  stat«  govern- 
ments, and  not,  as  is  now  generally  recognized,  a  limitation  upon  a 
power  which,  merely  by  virtue  of  its  sovereignty,  would  otherwise 
ba  afasolntab*'  Standing  by  itself,  the  tbewy  has  no  lo^cal  fonndar 

11.  rvansviUe  V.  Stat«,  118       429,  «  Pae.  SSS,  87  h.KjL.  412;  State  ^ 
21  K.  K.  267,  4  L.R.A.  93;  SUte  v.  EdwardB,  42  Mont.  135,  111  Pme.  734, 
Denny,  118  Ind.  440,  21  N.  B.  274,  4  Anb.  Caa.  1912A  1063,  32  L.RJL. 
L.R.A.  06;  State  v.  Fox,  158  Ind.  126,  (N.S.)  1078;  Ratlibonc  v.  Wirtfa,  ISO 
63  K.  E.  19,  56  IiJl.A.  893;  Win^  V.  Y.  4ft9,  46  N.  S.  16,  34  L.ajL.  408^ 
T.  TbompsoB,  118  Ky.        68  S.  W.  People  v.  Coler,  166  N.  T.  1,  60  N. 
477,  101  A.  S.  R.  361,  57  L.R.A.  775;  E.  716,  82  A.  S.  B.  606,  62  LJl^. 
People  T.  Baribnt,  24  Hich.  44.  9  Am.  S14;  State  v.  hyntk,  88  Ohio  St  71, 
Rep.  103;  People  v.  Detroit,  28  Mieh.  102  N.  E.  670,  Ann.  Gas.  1914D  940, 
228,  16  Am.  R^.  202;  Davidson  t.  48  UR.A.(N.S.)  720. 
Hine,  161  Mieh.  294,  115  N.  W.  246,     12.  See  infra,  par.  64. 
123  A.  S.  R.  267,  14  Ann.  Gas.  362,    '13.  See  COKantimoiVAL  Law,  voL 
15  L.Rjl..(N.S.)  576;  Helena  ConeoU-  «,  p.  23. 
dated  Water  Co.  v.  Steele,  20  Host.  1.  • 
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tion.  So  f ar  as  tite  individual  men^beicf-  of  sQcy^ty  are  co&cemedi  in 
the  natnre  of  things,  there  can  be  no  such  thing  as  an  inherent  right 
of  local  selftgovernment.  The  right  pf  looai.  aelf -government  is  purely 
a.p(ditical  right,  and  all  political  rigbts,  of  necesaity,  have  their 
foundation  in  human  govemmwt.  For  an  individual  to  predicate 
an  inherent  right — a  right  inborn  and  inbred — on  a  foundation  of 
human  origin  involves  a  contr9.diction  of  terms.  So  far  as  a  city  is 
concerned,  cctfisidered  in  the  character  of  an  artificial  being,  it  is  a 
creature  of  the  legialatura.  .  It  can  haye  no  rights  save  those  bestowed, 
upon  it  by  its  creator.  As  it  might  have  l^n  created  ladung  some, 
right  bestowed  upon  it,  it  is  in  no  position  to  complain  should  the 
power  that  bestowed  such  right  see  fit  to  ta^e  it  away.  In  other  words, 
the  power  to  create  implies  tha  poyref  to  impede  upon  the  creature 
such  limitations  as  the  creator  may  will,  and  to  modify  or  even  destroy, 
what  has  been  created.  The  power  to  oreale  9^  municipal  corporation, 
which  ia  vested  in  the  legislature,  implies  the  power  to  create  it  with 
such  limitations  aa.the  legislature  may,  see  fit  to  impose,  and  to  impose 
auch  limitations  at  any  stage  of  its  existence," 

36.  li^slative  Control  over  Powers  af  Utmicipal  Corporationa. — 
A  municipal  corpoiaiion/even  if  it  existed  before  the  stata  in  which 
it  is  located  became  an  indep^dent  sovereignty,  has  no  powers  which 
are  not  derived  from  and  subordinate  to  those  of  the  state."  The 
legiriature  may,  except  so  far  as  it  is  restricted  by  the  constitution, 
estiU)li^  such  a  system  for  the  convenient  administration  of  public 
affairs  throughout  its  territorial  limits  as  seems  to  it  beet.  It  might, 
if  it  saw  fit,  provide  that  all  governmental  powers  be  exercised  dire^y 
by  officers  of  the  state  whc»e  authority  ran  throughout  the  whole  oif 
the  same,  or  it  might  divide  the  state  into  districts  for  convenient 
administration  of  such  size  and  id  iiiiih  numbers  as  It  saw  fit  and 
provide  for  the  government  of  each  such  district  by  one  or  more 
5tate  officers.^*  On  the  other  hand,  the  le^iature  may,  if  it  deems 

14.^Redell  t.  Moores,  63  Keb.  219,  109;  Coles  v.  Madison  Connty,  Bneee 

88  N.  W.  243,  93  A.  8.  R.  431,  65  (111.)  154,  12  Am.  Dec  161;  People 

lOtX  740,  orexratii^  State  v.  Moorsa,  .it.  Oqtw,  253  lU.  124, 101 N.  E.  216, 

G6  Neb;  480, 76  N.  W.  176^  41  LJLA.  Ann.  Gas.  1914B  212:  Ymnnoiith  t, 

624.  See  also  Booten  t.  Piason,  (W.  Novtfa  Tarmonth,  34  Me.  411,  56  Am. 

Va.)  80  S.  E.  986,  L.BJU917A  1244.  Dee.  666;  Fxederiek  t.  Ozoshon,  30  Md. 

16.  Mount  Pleasant  t.  Beckwith,  100  436,  96  Am.  Dee.  691;  Watson  Semir 

U.  8.  314,  25  n.  S.  (U  ed.)  609;  Wil-  naxy  t.  Pike  County  Court,  149  Ho. 

Jiams  V.  Egg^tfln,  170  U.  8.  804,  18  67,  59  S.  W.  880,  46  UR.A  676; 

S.  Ct  617,  43  U.  S.  (L.  ed)  1047;  Shazp^aw  t.  Philadelidua,  21  Pa.  St. 

Atftonuy  General  t.  Lowrev,  199  U.  147,  59  Am.  Dec.  759;  Com.  Moir, 

S.  233,  26  8.  Ct  27,  60  U.  d.  (U  ed.)  .199  Pa.  St.  534,  40  Atl.  361,  86  A.  B. 

167;  State  v.  Williams,  68  Conn.  131,  R.  801,  63  L3.A.  837;  Newport  t. 

36  AiL  24|  421,  48  LJLA..  465  and  H«rt<Hi,  22  a  L  196,  47  Atk  312,  50 

note;  Coyle  v.  Melntiie,  7  Honst.  L.R~A.  330  and  note. 


(Dd.)  44,  30  Atl  728,  40  A.  8.  R.     16.  StaU  v.  Fox,  3^  lad.  126^  63 
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it  wisest,  provide  that  the  adnnnistration  of  the  local  affairs  of  eaeh 
such  subdivision  of  the  state  shall  be  carried  on  by  the  people  thereof 
tbrbug^  officers  which  they  themselves  have  chosen,  and  may  form 
the  people  of  each  subdivision  into  a  municipal  corporation  and  grant 
to  l&e  members  of  the  corporation  ihxA  created  enofa  powen  as  it 
deems  it  to  be  for  the  {mblic  advantage  that  tbey  dtould  have.  By 
once  having  decided  in  what  nmnner  the  pu][^c  affairs  should  be 
administered,  the  le^slatare  has  not,  however,  divested  itself  of  any 
of  its  powers.  It  may  if  it  sees  fit  abolish  all  the  municipalities  iu 
the  state  and  revert  to  direct  control  of  local  affairs,  or  it  may  make 
a  new  sabdivisioh  of  the  state,  in  wh(rfe  >or  in  part,  or  it  ma^  leave 
the  municipal  corporationa  which  it  baa  created  in  edeteoee,  hut 
with  their  powers  snbsbuitially  added  to  or  taken  away.^^  In  other 
words,  the  people  of  a  particDlar  portion  <^  a  state,  by  enjoying  the 
priHlege  of  self-government,  acquire  no  i'eated  right  therein  as  agauffit 
ihe  legislature  representing  the  people  of  the  whole  state.^^ 

37.  Himidiml  Charter  Not  a  GAirtnwO-Th*  charter  of  a  private 
ooiporation  is  a  contract  which  cannot  be  subatqiientiy  modified  or 
annulled  by  the  legislature  without  tbe  consent  of  tha  corporation, 
unless  the  power  to  take  such  action  was  eiqireaBly  reserved  when,  tito 
ohartor  was  granted.  The  provision  oi  the  federal  constitution-  that 
no  state  shall  pass  a  law  impairing  the  ol^gation  of  eontracts  may 
be  invoked  if  such  action  is  attempted.'*  On  the  other  hand,  it  is  a 
firmly  established  principle  that  ,  a  legislature  has  power  at  all  times 
to  legislate  in[  respect  to  public  and  governmental  matters,  notwith- 
fltanding  pmor  legislation  on  the  same  subject,  and  within  this  prin- 
ciple the  genwal  rule  is  that  sinoe  a.munioipal  corporation  is  merely 
a  governmental  agency,  legislation  regulating  or  affecting  such  a 
eorporation  does  aot  amount  to  a  conta»ot  witii  ^e  carporotion,  the 
obligation  of  which  cannot  be  impaired  by  modifying  or  repealing 
the  legislation  in  question  Without  violation  of  the  proviaons  of  the 
eonstitulaon  of  tbe  United  States  prohibiting  ^e  impairment  of  the 
obligation  of  oontracti.**   It  is  acccndingly  held  that  the  charter  of 

N.  E.  19,  66  L£J^.  893;  State     Bar-  or  town,  without  eompeiuatioii,  to 

ker.  116  la.  96,  89  N.  W.  204,  93  A.  franfifer  propei^  which  it  has  bought 

S.  H.  222,  57  L.RJL  244;  Com.  v.  in  order  to  enable  it  to  diseharge  ife 

FlfuBted«  148  Mass.  375,  19  N.  K.  224,  statutory  obligations,  while  at  the  same 

12  A.  S.  R.  566,  2  VRJi.  142;  People  tima  its  duties  and  obligations  oon- 

V.  Coler,  166  N.  T.  1,  59  N.  E.  716,  tinns  to  rest  upon  it.    On  the  other 

82  A.  S.  B.  605,  52  L.R.A.  814.  hand,  it  is  justly  asnimed  that,  if  the 

17.  Hunter  v.  Pittsbui^h,  207  U.  property  is  to  be  transferred,  tbe  dor 
161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  ties  wiU  be  transferrad  also.  Ht.  Hope 
a£L:  Com.  t.  Ifoir,  199  Pa.  St.  634,  Gemetezy  t.  Boston,  158  Mass.  509, 
48  AtL  3S1, 86  A.  8.  B.  801,  53  Lit  JL  38  K.  £.  695,  35  A.  S.  B.  615. 

8C7.  19.  See  Cobtobatiohs,  vol.  7,  p.  93 

18,  It  has,  however,  never  been  held  et  seq. 

th«t  the  legislature  may  require  a  dty     SO.  East'   Harttord    v.  Hartftod 
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a  municipal  <»irporation,  enacted  by  the  legislature,  is  not  a  contract 
contemplated  by  Cue  constitulioDal  provisions  prohibiting  the  impair- 
ment of  the  obligation  of  oontracts,  and  the  legislature  retains  full 
authwity  to  am«id  or  repeals  such  charters,  or  to  enlai^e  or  curtail 
the  powen  granted  thereby.'  Therefore  it  follows  thM  when  the 
legi^atnre  amends  a  municipal  charter,  the  eunendment  takes  effect 
without  any  acceptance  on  the  part  of  the  corporation.*  Even  if 
the  charter  itself  has  been  accepted  by  vote  of  the  people  of  the 
munioipeiity,  an  amendment  thereto  will  take  effeot  without  exuAk 
acceptance  unless  the  contrary  is  expressly  provided  by  law.' 

38.  I^egislatiTe  Control  over  Boundaries  of  Municipal  Corpora- 
tions.— In  the  absence  of  con8tituti<»uU  teetrictions,  it  is  graerally 
considered  that  the  power  of  a  state  legislature  over  the  boundaries 
of  the  political  snbdivisions  of  the  state  is  absolute,  and  that  the  logis- 
lature  is  not  precluded,  hy  having  once  carved  up  the  territory  of 
the  stete  into  counties,  cities  and  towns  or  other  units,  from  making 
a  new  subdivision  at  any  subsequent  time.  In  other  words,  the  l^is- 
lature  may  at  any  time  divide  one  municipality  into  two  or  consolidate 
two  municipalities  into  one  or  annex  additional  territory  to  a  munici- 
pal ooiporation  or  take  away  territory  which  it  already  has,  without 
the  consent  of  any  of  the  municipalities  affected  or  even  against  their 
express  protest*  The  exercise  of  this  power  does  not  in  any  way 
violate  l^e  rights  of  the  individual  residents  of  the  affected  tarritory 
either  as  citizens  or  as  taxpayers.  There  is  no  contract  between  the 
citizens  and  taxpayers  of  a  municipal  corpcffation  and  the  corpora- 
tion itself  that  the  citiBens  and  taxpayers  shall  be  taaced  only  for  the 
uses  of  that  coxpoiation,  and  shall  not  be  taxed  for  the  ows  of  any 

Bridge  Co.,  10  How.  611,  IV  V.  S.  (L.  Coubty,  03  U.  S.  307, 8S  U.  8.  (L.  ed.) 

ed.)  618;  Williamson  v.  New  Josey,  652;  Meriw«tli,er  v.  Gamtt,  102  U.  S. 

130  U.  S.  189,  9  S.  Ct  463,  32  U.  8.  472,  26  U.  S.  (L.  ed.)  197;  Coviugton 

(L.  ed.)  915;  New  Orleans  v.  New  Or-  v.  Kentucky,  173  U.  S.  231,  19  S.  Ct. 

leanB  Water  Works  Co.,  142  U.  S.  79,  383,  43  U.  8.  (L.  ed.)  679. 

12  8.  Ct.  142,  36  U.  3.  (L.  ed.)  943;  Note:  4  Aab.  Gas.  705. 

Covington  v.  Kentucky,  173  U.  S.  231,  2.  Qirard  v.  Philadelphia,  7  Wall.  1, 

19  S.  Ct.  383,  43  U.  S.  (L.  ed.)  679;  19  U.  S.  (L.  ed.)  53;  Bamea  v.  Dia- 

Attoney  General  t.  Lowrey,  199  U.  S.  triet  of  Columbia,  91  V.  S.  540,  23  U. 

233,  26  S.  Ct.  27,  50  U.  S.  (L.  ed.)  S.  (L.  ed.)  440;  Broughton  v.  Pensa- 

167;  Hunter  v.  Pittaburgh,  207  tJ.  S.  cola,  93  U.  S.  266,  23  U.  8.  (L.  ed.) 

161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  896;  Mount  Pleasant  T.  Beckwitb,  100 

151;  Eichela  v.  EvansviUe  St.  K.  Co.,  U.  S.  514,  26  U.  S.  (L.  ed.)  699;  Ly- 

78  Ind.  261,  41  Am.  £ep.  661:  Mont-  comii^  County  t.  Union  County,  16 

pelier  Academy  v.  George,  14  La.  395,  Pa.  St.  166,  53  Am.  Dec.  575. 

33  Am.  Dec.  585;  Frederick  v.  Grosh-  Note:  53  Am.  Dee.  471. 

on,  30  Md.  436,  96  Am.  Dec.  591;  Da-  3.  Note:  63  Am.  Dee.  472. 

vock  T.  Moore.  105  Mich.  120,  83  N.  4.  Laramie    County    t.  Albany 


.   1.  Laramie    County    t.    Albany  IT.  S.  514^  25  V.  S.  (L.  e^:)  699; 

732 


.W.  424,  28  L.R.A.  783. 
Note:  4  Ann.  Cas.  794. 


County,  92  U.  8.  307,  23  U.  S.  (L.  ed.) 
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like  Gorporation  with  which  it  may  be  coosolidated  *  It  is  held  by 
the  great  weight  of  aathority  that  the  courts  cannot  interfere  wi^ 
the  annezation  of  territory  to  a  municipal  corporation  even  if  the 
effect  is  to  subject  the  fuinexed  territory  to  taxation  for  municipal 
purposes  from  which  it  derives  no  benefit*  A  statute  providing  for 
the  annexation  of  territory  to  an  existing  municipality  is.  not  objec- 
tionable because  it  may  result  in  the  taxation  of  property  within  the 
annexed  territory  to  pay  a  pre-exSsting  indefatednees  of  the  munici- 
pality to  which  it  has  been  added.'  So  a  constitutional  debt  limit  does 
not  prohibit  the  consolidation  of  several  mumoipalitieSf  some  of  which 
are  indebted  beyond  the  limit,  even  if  the  effect  is  to  make  the  prop- 
etty  in  ihe  municipalitieB  not  so  ind^ited  subject  to  taxUitm  to  meet 
an  indebtedness  which  it  would  be  naconsldluimal  newly  to  create." 

39.  Consent  of  Tenitory  Affected. — ^InaMnueh  as  the  legislature 
may  provide  for  tiie  annexation  of  territory  to  oitiee  without  the 
consent  of  tiie  inhabitants  of  the  annexed  tenitory,  the  inhabitants 
cannot  complain  of  any  limitations  upon  their  abih^  to  express  their 
disiqjproval,  if  the  legislature  sees  fit  to  make  the  statute  conditional 
upon  its  acceptance  by  Uie  affected  tMiitory.  Thus  if  the  annexation 
of  a  small  city  to  a  large  one  is  made  conditional  upon  its  acceptance 
by  a  majority  of  the  voters  of  the  two  cities  taken  together,  the  citizens 
of  the  smaller  city  cannot  complain,  although  their  vote  is  over- 
powered by  that  of  the  larger  city ;  *  nor  is  it  any  ground  ^or  objection 
that  the  right  to  vote  upon  the  acceptance  of  the  act  is  limited  to  the 


T.  Kansas  City,  176  U.  S.  114,  20  S.  737  and  note;  Pittsburg's  Petition,  217 
Ct  284,  44  U.  8.  (L.  ed.)  392,  affirm-  Pa.  St.  227,  66  All.  348,  120  A.  S.  R. 
iDg  Kansas  City  t.  Union  Pae.  B.  Co.,  845,  affirmed  Hnnter  v.  Pittsbuifrh* 
59  Kan.  427,  53  Pao.  468.  52  L.B.A.  207  U.  8.  161,  28  8.  Ct.  40,  52  U. 
321;  Attorney  Oenerat  v.  Lowrey,  199  8.  (L.  ed.)  151;  Halone  v.  Williams, 
U.  8.  233,  26  S.  Ct  27,  50  U.  8.  (I*  118  Tenn.  390,  103  S.  W.  798,  121 
«d.)  167;  Hunter  V.  Pittsburgh,  207  n.  A.  S.  R.  1002;  Montpelier  v.  East 
S.  161,  28  6,  Ct.  40,  52  U.  8.  <L.  ed.)  HontpeUer,  29  Vt.  12,  67  Am.  Dec.  748. 
151,  affinnincr  217  Pa.  St.  227, 66  AtL     S.  Hnnter  v.  Pittsboirii,  297  V.  8. 
348,  120  A.  8.  B.  845;  People  v.  He-  161,  28  8.  Ct.  40,  52  U.  8.  (L..  ed.) 
Fadden,  81  Cal.  489,  22  Pae.  851,  15  161. 
A.  8.  R.  66;  Yalverde  v.  8hattuclc,  19     6.  See  inCra,  par.  248. 
Colo.  104,  84  Pae.  947,  41  A.  6.  R.     7.  Toney  v.  Macon,  195  U.  S.  625, 
208;  Peoplev.  Qrover, 228 III,  124, 101  25  8.  Ct.  791,  49  V.  8.  (L.  ed.)  350; 
N.  E.  210,  Ann.  Cas.  1914B  212;  Tag-  Valvorde  v.  ShaUuek,  19  Colo.  IM,  34 
gart  V.  Claypool,  145  Ind.  590,  44  K.  Pao.  947,  41  A.  8.  R.  208f  State  v. 
E.  18,  32  LJl.A.  586;  Carritiiers  v.  Cincinnati,  52  Ohio  8t.  419,  40  N.  E. 
Shribyville,  126  Ky.  769,  104  S.  W.  508,  27  L.RA..  737. 
744j  17  LJIA..(N.S.)  421  apd  note;     Note:  6  LlKA..  266. 
Noil3i  Tarmonth  v.  Skillings,  45  Me.     8.  Trae  v.  Davis,  133  HI.  622,  22  N. 
183,  71  Am.  Dee.  630;  Daly  v.  Morgfan,  E.  410,  6  L.R.A.  266  and  note. 
69  Md.  460,  16  Atl.  287,    1  L.R.A.     9.  Hnnter  v.  Pittsburgh,  207  U.  8. 
767;  Martin  ▼.  Dix,  52  Miss.  63,  24  161,  28  8.  Ct.  40,  52  U.  S.  (L.  ed.) 
Am.  Rep.  661;  State  v.  Cincinnati,  52  151,  affirming  217  Pa.  St.  227,  66  AtL 
Ohio  St  410,  40  N.  £.  508,  27  L.R.A.  348, 120  A.  S.  R.  (M6;  State  v.  Ginein- 
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taxpaying  electors  of  the  territory  which  it  is  sought  to  annex," 
or,  still  less,  that  it  is  left  to  those  possessing  the  suffrage  ,  at  general 
elections,  so  that  owners  of  taxable  property  in  the  annexed  district 
having  no  right  to  vote,  such  aa  women  and  corporations^  have  no 
voice  in  thie  matter.^^ 

40.  Requirement  of  Contiguity. — The  legislature,  unless  restrained 
by  the  constitutioD,  may  provide  for  the  consolidation  of  cities  with- 
out regard  to  the  distance  between  them,  absorbing  in  their  consolida^ 
ticHi  all  the  intervuung  E^tace, .  whethetr  occupied  by  boroughs  or 
town^ips.  But  Budi  legislation  is  not  conceivable,  for  the  common 
sense  of  the  people  would  not  tolerate  it.**  Even  less  desirable  is  the 
annexatipn  of  land  to  a  munidpality  which  ia  not  contiguous  thereto, 
but  is  separated  by  land  constituting  some  other  territorial  unit  The 
legal  as  well  as  the  popular  idea  ^  a  town  or  city  in  this  country, 
both  by  name  and  use,  is  that  of  oneness,  community,  locality, 
vicinity;  a  collective  body,  not  several  bodies;  ^.  collective  body  of 
inhabitants— ithat  is*  a  body  of  people  collected  or  gathered  together 
ip  one  mass,  not  separated  into  distinct  masses,  and  having  a  com- 
munity of  interest  because  residents  of  the  same  place,  not  different 
places.  So,  as  to  territorial  extent,  the  idea  of  a  city  is  one  of  unity, 
not  of  plurality;  of  compactness  or  contiguity,  not  separation  or 
segregation.  The  statutes  which  permit  municipal  corporations  to 
annex  territory  without  special  legislative  authority  in  each  case 
always  require  that  the  territory  so  annexed  be  contiguous;  *•  and 
when  the  annexation  is  left  in  the  discretion  of  a  judicial  tribunal, 
contiguity  will  be  required  as  a  matter  of  law.^*  It  has  even  been 
held  that  it  is  not  writhin  the  power  of  the  legislature  "by  express  statute 
to  annex  noncontiguous  territory  to  a  city,  and  thus  to  create  a  city 
out  of  several  detached  parcels,  because  the  idea  of  a  town  or  dty  is 
that  of  unity  and  -not  plurality  and  that  a  thing  essentially  single 
cannot  by  legislative  fiat  be  given  a  plural  existence.*'  When  con- 
tiguity is  required  by  statute,  the  attempted  consolidation  of  two 
municipalities  which  are  contiguous  at  two  points  with  an  interv«iing 
space  between  ia  unlawful,  aa  it  would  le&ve  a  tract  of  territory  within 

nati,  52  Ohio  St  419,  40  N.  £.  508,  27  399  and  note;  Fotsythe  t.  Hammond, 
LJI.A.  737.                         .142  Ind.  605,  40  N.  E.  267,  41  N.  E 

10.  Valvoide  v.  Sbattaek.  10  Colo.  950,  30  L.B.A.  576:  State  v.  Cincia- 
104,  34  Pac  947,  41  A.  S.  R.  208;  qati,  52  Ohio  St.  419,  40  N.  E.  508,  27 
TaqMit  T.  CHaypool,  145  Ii^d.  590,  44  L.R;A.  737.  . 

N.  E.  18,  32  L.ItA.  586.  14.  Vatal  v.  Little  Rock,  64  Ai*. 

11.  Cmrithan  v.  ShelbyviUe,  126  321,  15  S.  W.  891,  16  S.  W.  291.  11 
Ky.  769,  104  S.  W.  7^4,  17  LltA.  L.E.A.  778 :  Chicago,  etc,  B.  Col  v. 
(N.B.)  421  and  note.  Oeonto,  50  Wis.  189,  6  N.  W-  607,  3S 

li.  Pittsbnrg'B  Petition,  217  Pa.  St  Am.  Rep.  840  and  note 

227,  66  AtL  348, 120  A.  S.  R.  845.  16.  Denver  v.  Cooleluui,  20  Colo. 

IS.  Uoi«an  Park  v.  Chicagc,  471.  39  Pac  425,  27  UBjL.  751. 
in.  190, 90  N.  £.  386,  Ann.  Cas.  1913D 
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t)ut  not  part  of  the  consolidated  municipality.**  Territory  is  con- 
tiguous to  a  city,  however,  if  it  is  separated  from  it  only  by  a  water- 
course that  is  or  may  be  spanned  by  a  brid^.*'  While  the  general 
rule  iis  that  land  cannot  be  annexed  to  a  cdty  or  town  unless  it  is 
contiguous  Hieioto,  it'  is  not  necessary  that  each  and  every  tract  of 
land  sonjght  to  be  annexed  shall  be  conUguous  to  the  mnnidpality. 
If  all  of  the  tracts  are  contiguous  to  each  other,  and  one  of  then!  is 
contiguous  to  or  adjoins  the  city,  that  is  sufficient,** 

41.  AiuMzatioa  by  Jftdidal  Decree.-— When  the  state  constitution 
prohibits  special  legation  it  oimoet  necessarily  follows  l^at  the 
annexation  of  territtiry  must  be  left  optional  with  t^e  nninicipal 
autboiitiesy  with  or  'witlioot'the  supervision  of  the  courts,  or  left 
whcdly  in  the  hands  of  the  'eourts;  ai>d  if  it  is  left  to  the  courts  in 
any  oapadty  ^e  question  is  bonnd  to  ariee  whether,  this  is  not  an 
unofHifltitatMMia]:  d^gation  of  legislative  power  to  the  judiciary.  It 
has  been  held  that  whea  the  annexation  is  actually  made  hy  the 
manidpal  autfaontiesi  aldiough  the  approval  of  tJae  court  is  an 
essential  condition,  the  statute  is  unobjectionable^  even  if  it  authwiaes 
the  court  to  pass  upcm  the  suffioiency'Df  the  rea&ons  for  annexatiqo  as 
wdl  as  upon  the  compliaixce  by  the  .mumoipal  authorities  with  the 
statutory  requirements  j but  that  when  tiie  proceedings  are  left 
wholly  in  the  handi^  of  the  court,  and  axe  even  alloiired  to  be  instituted 
by  private  parties,  the  statute  is  unconstitutional."*  As  it  has  tbu&  in 
some  jurisdictions  become  a  judicial  function  to  pass  upon  the  ques- 
tion of  public  policy  involved 'm  the-  annexation  of  land  to  a  city, 
courts  0^  last  resort  have  worked  out  some  rules  of  law.  to  guide  the 
Urial  courts  in  passing  upon  such  questions. .  It  has  been  laid  down 
Ihat  ci;ty  limits  may  reasonably  and  properly  be  extended. as  -to 
.take  in  contiguous  lan.ds,  (1)  when  they  are  platted  and  h^d  for 
sale  or  use  as  town  lots;  (2)  whether  platted  or  not,  if  they.are^  heid 
to  be  brought  on  the  market  and.  sold  a&  town  property  when  they 
reach  a  valpe  oorresponding  with  the  views  of  tl^e  owner;  (3)  when 
they,  fumisl)  the  abode  for  fi  densdy  settled  community,  or  represent 
thcfietuaJL  growth  of  tiie  town  beyond  its  legal  bound^;  (4)  wh«Q 
they  are  needed  for  any  proper  town  purpose,  as  for  the  extension  of 

lA.  U<ttgaii  Piuk  v.  CSiiflagO,  256  lU.  L.B.A.  676;  iCaOm  t.  Jttnetioa  City, 
190,  99  N.  E.  38^  An.  Gas.  19131)  43  Kan.  627,  23  Pae.  662,  7  LJtA. 
399  and  bote.  936;  State  t.  Gmdnuli,  62  Oido  J5t. 

.   17.  V.  IdttU  Boek,  64  Axk.  419,  40  U  E.  603,.  37  LJLA.  737.  md 

aei,  16  B.  .W.  B91»  16  B.  W.  291,  11  note:  Henrico  County  v.  Bichmond, 
JjSuA,  778s  .  State  t.  Gincumati,  SZ  106  Ta.  2SS^  66  8.  S.  681,  U7  A.  8;  B. 
Ohio  St  419,  4d  H.  B.  606,  27  UB^  Hm. 

.737.  SO.  HatehmsoB  t.  Ssiaabadi,  68  Eaa. 

18.  Note:  Aan.  Cu  1913D  402.      37,  74  Bm.  598,  IM  A.  &  B.'8B4»  63 
t  19.  J^nvHw  v.  HanoMmd,  1^  bid.  iJlJl.  6301 
606,  40  N.  £.  207,  41  N.  E.  86Q,  80  *  . 
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its  streets,  or  eeirer,  gas  or  water  system,  or  to  supply  plAces  for  the 
abode  or  busineae  of  its  residentSi  or  for  the  exteasion  of  Beaded  pplice 
regulation,  and  (5)  when  they  are  valuable  by  reason  of  their  adapta- 
bility for  prospective  toim  usee,  though  the  mere  fact  that  their  value 
is  enhanced  by  reason  of  their  nearness  to  the  corporatiQn  will  not 
f^ord  a  ground  for  their  annexation,  if  it  does  not  appear  that  auch 
value  is  enhanced  on  account  of  their  ad^tability  to  town  use^  and 
furthermore,  city  limits  should  not  be  so  extended  as  to  take  in  contig- 
uous lands,  (1)  when  they  are  used  only  for  purposes  of  agriculture  or 
horticulture,  and  are  valuahle-oo  aecqunt  of  such  use;  or  (2)  when 
they  are  vacact  and  do  not  d0rive  apeeial  value  from  thvir  adapter 
bility  for  city  uses.'  Under  its  general  charter  authority,  a  ii»umci- 
pality  may  annex  a  tract  of  toritory  wliich  includes  land  owned  by 
the  state  and  used  as  the  site  of  a  state  anatitatiion.'  When  a  statute 
provides  for  the  detachment  of  territory  from  a  oity  upon  an  election 
called  by  the  mayor  upon  the  petition  of  a  certain  number  of  voters, 
the  voteiis  of  such  district  m^  compel  the  mayor  to  call  the  election 
by  writ  of  mandamus.* 

42.  Special  Constl'tutienal  Provisions. — A  statute  providing  for 
the  annexation  or  division  of  cities  or  towns  of  a  certain  chfffacter, 
although  g^eral  in  form,  may  by  reason  of  its  actual  applicability  to 
but  a  single  locality  be  invalid  on  account  of  a  constitutional  pro- 
vision prohibiting  special  or  local  legislation.*  A  statute  which 
authorizes  the  annexation  of  cities  to  each  other  only  when  they  are 
contiguous  or  in  doee  proximity  to  each  other  is  not  on  that  account 
objectionable  to  a  constitutional  provision  prohibiting  speda!  legis- 
lation.' Under  a  constitutional  provision  authorizing  municipalities 
to  frame  their  own  charters  and  prohibiting  the  amendment  of  sucti 
charters  by  the  legislature,  the  legislature  may  nevertheleBB  provide 
for  the  annexation  of  territory  to  a  municipality.* 

43.  Annezation  de  Facto. — ^When  annexation  may  be  effected  by 
the  municipal  authorities  under  a  general  statute,  an  attempted  annex- 
ation by  virtue  of  proceedings  in  which  facts  essential  to  jurisdiction 
are  wholly  wanting  may  be  collaterally  attacked,  in  the  .absence  of 

1.  VoBtal  V.  little  Roek,  64  Moines,  96  la.  621,  65  N.  W.  818,  59  ' 
321,  IS  S.  W.  801,  Id  8.  W,  291,  11  A.  S.  R.  381,  31  Lil.A.  186}  Piits- 
h.R.X.  778  aad  note.  bnrgr'B  Pvtitioo^  217  Pa.  8L  227,  66 

2.  Day  T.  8aUm,  '65  Om  114,  131  Atl.  348, 120  A  8.  B.  84&  As  to  dw- 
Pae.  1028,  Ana.  Gas.  1915A  1011  and  aifltetion  for  parpooee  of  legislation, 
note.  see  'CONsnrcRnoHAL  Law,  vol  6,  p. 

3.  SaaiMi  T.  Mcroer.  68  Tttc.  488.  5  373  et  mq.  Aa  to  spetttal  or  looal  laws 
S.  W.  e:^  2  A  8.  B.  605.   See  also  generaUy,  aea  SUTinru. 
Mahdamus,  vol.  IS,  p.  266.  6.  Pittsburg's  Petition,  217  Pa.  SL 

4.  Umgview  v.  CrawfordsviUe,  164  227,  66  Atl.  348,  1£0  A  8.  R  846. 
Ind.  117,  73  N.  E.  78,  3  Ana.  Gak.  496  6L  BtaU  t.  Warner,  4  Wash.  778,  SL 
and  note,  68  LJtA.  622;  State  v.  Des'  Pa«.  26, 17  L.B.A.  B83.  i 
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-eetoppol  or  lachw.'  The  de  facto  umexatton  of  territory  to  a  munici- 
pal corporation,  though  ^ected  under  an  unconstitutional  statute, 
may  under  some  circumstances  ripen  into  a  l^al  status  impeachable 
only  by  the  state.  If  a  void  statute  annexea  territory  to  a  city,  and 
by  itt  tOTms  disorganises  and  abolishes  municipal  corporatious  lying 
within  tiie  annexed  territory,  and  such  city  then  exercises  municipal 
jurisdiction  over  all  of  such  territory  for  several  years,  levying  and 
collecting  taxes,  making  contracts  and  extensive  improvements,  and 
incurring  liabilities,  and  is  recognized  as  such  enlarged  corporation 
by  subsequent  sessions  of  the  legislature,  a  private  citizen  or  taxpayer 
vill  not  be  allowed,  even  on  quo  warrauto  proceedings,  to  have  the 
annexation  declared  void,  but  will  be  held  to  have  been  barred  by 
has  laches,*  and  it  is  well  settled  that  a  collateral  attack  cannot  be 
made  on  a  proceeding  by  which  territory  has  been  aitlier  annexed 
to  a  municipal  corporation  *  or  severed  from  it.***  When  a  municipal 
corporation  has  caused  to  be  published  in  pamphlet  fonUf  with  its 
other  ordinances,  an  ordinance  disconnecting  certain  territory  from 
the  municipality,  it  will  be  estopped  from  denying  that  the  ordi- 
nanoe  was  legally  enacted.  >  > 

44.  Apportionment  of  Assets  and  Liabilities. — Upon  the  consolida- 
id<m  or  division  of  one  or  more  municipalities  or  the  annexation  of 
territory  thereto,  the  power  of  the  legislature  over  the  apportionment 
if  the  debts  and  the  distribution  of  the  property  of  the  muiucipalitiea 
affected,  at  least  so  far  as  it  is  held  for  governmental  purposes,  is 
abecdute.  The  legislature  is  presumed  to  take  into  oonsideration  all 
(he  equities  when  it  makes  its  apportionment  Questions  of  public 
policy  and  expediency  enter  in,  and  of  these  the  Legislature  is  the 
■exclusive  Judge.  As  a  general  rule,  however,  in  the  absence  of 
statute  or  constitutionid  provision  to  the  contrary,  territory  annexed 
to  a  city  or  ethv  municipality  is  liable  to  pay  its  proportionate 
jhare  of  the  existing  indebtedness  of  the  corporation  to  which  it  is 

7.  FoTsythe  t.  Hammond,  142  Ind,  2a  14.  B.  1074,  16  L.B^.  ITS  and 

:505,  40  N.  E.  267,  41  N.  S.  950,  30  note. 

X.R.A.  576.  12.  AUonej  General  v.  Lowrey,  199 

8.  State  V.  Dee  Moi»eB,  96  lo,  621,  U.  S.  233,  26  S.  Ct.  27,  50  TJ.  S.  (L. 
65  N.  W.  818,  59  A.  S.  R.  381,  31  ed.)  167;  Hunter  v.  Pittsburgh,  207  U. 
X.RA.  186:  Kuhn  v.  Port  Townsend,  S.  161^  28  S.  Ct.  40,  52  tJ.  S.  (L.  ed.). 
:12  Wash.  605,  41  Pac.  923,  50  A.  S.  161;  Hammond  t.  Clark,  136  Oa.  313; 
R.  911,  29  IJI.A.  445.       '  71  S.  E.  .479,  38  L.B.A,(N.S.)  77; 

9.  Topeka  t.  Dwyer,  70  Kan.  244,  Pennsylvania  Co.  v.  Pittsboi^,  226  Pa. 
78  Pac.  417,  3  Ann.  Cas.  239  and  note.  St.  322,  75  Atl  421,  134  A.  S.  B. 

Note:  Ann.  Cas.  1913 A  594.  1063. 

10.  People  T.  Etlis,  253  lU.  369,  97  Note:  35  A.  8.  B.  639.  Sm,  how- 
J(.  E.  697,  Ann.  Gas.  1913A  589.  ever,  aa  to  rights  of  creditors,  infra, 

11.  People  V.  Hazon,  139  lU.  306,  par.  343. 

ac.L.voi.xix.-4r.     797       .  . 
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annexed."  If  a  part  of  a  town  is  set  off  and  incorporated  into  a  new 
town,  the  old  town,  though  shorn  of  that  part  of  its  territory,  still 
retains  all  the  powers  and  rightfi  and  remains  subject  to  fUl  the  obligb- 
tions-  of  the  old  town,  without  regard  to  the  portion  of  the  town  witli 
respect  to  which  the  debt  was  created,  unless  it  is  otherwise  provided  in 
the  act.**  In  regard  to  the  property  of  the  original  corporation  there 
is  a  conflict  of  authority.  It  is  held  in  some  jurisdictions  that  when 
part  of  the  territory  of  one  municipal  corporation  is  taken  from  it 
and  annexed  to  another,  the  former  corporation  retains  all  its  prop- 
erty, including  that  which  happens  to  fall  within  the  limits  of  such 
other  corporation,  unless  some  other  provision  is  made  by  the  act 
authorizing  the  separation.'*  In  other  jurisdictions  it  is  held  that 
each  corporation  taJtes  title  to  the  property  that  falls  within  its  limits 
It  is,  at  any  rate,  competent  for  the  legislature  to  provide  that  the 
public  property  shall  belong  to  the  town  in  the  teiritorial  limits  of 
which  it  is  situated,^'  or  be  distributed  in  accordance  with  the  respec- 
tive valuations  of  the  two  portions  of  the  town,**  and  to  make  some 
provision  for  the  apportionment  of  the  debts.*'  A  provision  ihsi 
the  real  estate  within  the  detached  territory  shall  remain  liable  for  a 
proportionate  share  of  the  pre-existing  debt  of  the  Miginal  town,  but 
not  the  personal  property,  is  unobjectionable.**  In  the  absence  of 
constitutional  limitations  the  rule  in  most  jurisdictions  is  that  upon 
the  division  of  a  county,  town,  or  municipality  by  an  act  of  the  legis- 
lature it  is  not  necessary  that  the  assets  or  liabilities  should  be 
finally  apportioned  at  the  time  of  j)aa8ing  the  act,  but  they  may  be 
apportioned  by  a  general  law  passed  previously  to  the  act  dividing 
the  county,  town,  or  municipality,  or  by  a  subsequent  general  law 
or  iq>eoial  aict,  and  the  municipality  against  which  the  balance  is 

18.  Unitad  SUtes  v.  Hanphis,  97 'Winona  v.  Sehoel  Dist  No.  63.  40 

U.  6.  284,  24  U.  S.  (L.  ed.)  937;  Mt  Hinn.  13,  41  N.  W.  539^  12  A.  8.  B. 

Pleasant      BeckwiOi,  100  U.  S.  514,  687,  3  LJLA.  46;  Depere  v.  Bellevne, 

25  U.  S.  (L.  ed.)  699:  State  v.  Cin-  31  Wis.  120,  11  Am.  R^.  602  and 

dnnati,  52  Ohio  St.  419,  40  N.  £.  608,  note.  '' 

27  LJft. A  737  and  note.              .  '  Note:  39  L.R.A.(N.S.)  2SS. 

Note:  27  L.HA.(N.S.)  1147.  16.  Winona  v.  School  Diet  No.  82, 

That  this  does  not  violate  the  eoniti-  40  Minn.  13,  41  N.  W.  539, 120  A.  S. 

tntional  rights  of  tbe  taxpayers  of  the  R.  687, 3  L.R.A  46. 

annexed  territory,  see  sopTa,  par.  38.  -  16.  Bft  Pleasant  t.  Beckwith,  100  13. 

'  14.  Laramie    County  >.    Albany  8.  614,  25  U.  S.  (L.  ed:)  690. 

County,  92  ?.  8. 307, 23  V.  8.  (U  e£)  17.  Sonth  Portlaad  t.  Cape  Ellza- 

652;  Askew  v.  Hale  County,  64  Ala.  beth,  92  Me.  328,  42  Atl.  503,  69  A. 

639,  25  Am.  Rep.  730;  Johnson     San  8.  R.  502. 

Diego,  1Q9  CaL  4^68,  42  Pae.  249,  30  IQ.  Montpelier  t.  East  Mootpelier, 

L.H.A.  178;  North  Yarmouth  v.  Skill-  2d  Vt.  12,  67  Am.  Dec.  748. 

itigs,  46  Me.  133,  71  Am.  Dec.  630;  19.  Kote:  35  A.  8.  R.  539. 

South  Porthui^     Cape  Elizabeth,  92  20.  Ottawa  County  Com'rs  v.  Nel- 

Me.  328,  42  Atl.  603,  69  A.  8.  B.  602;  son,  19  Kan.  234,  27  Am.  Rep.  101. 
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declared  may  be  omipelled  to  pay  the  8aine.>  With  respect  to  prop- 
erty held  by  a  town  in  trust  for  q>ecified  purposes,  the  legialaturo 
cannot  constitutionally  deprive  the  original  beneBciariee  of  the  trust 
of  their  rights  therein  by  any  change  which  it  may  make  in  the 
boimdaries  of  the  iovm*  With  respect  to  property  vhish  a  municipal 
corporation'  owns  in  its  private  and  proprietary  opacity/  there  is 
grave  doubt  whether  tiie  legislature  can  make  «  transfer  to  another 
public  bodyj  without  the  consent  of  the  corporation  owning  it  or  the 
payment  of  just  compensation^  merely  by  annexing  the  corporation 
to  another  municipality,  and  it  would  seem  that  the  inhabitants  <rf 
the  municipality  owning  such  property  must  in  some  way  be  credited 
with  its  vfiJue  if  the  municipality  ia  consolidated  with  or  annexed 
to  another  like  body.* 

45.  LegislatiTe  Centrol  over  Form  «f  Municipal  Goverxunentv— 
There  can  be  no  doubt  that  it  lies  within  the  power  of  the  legislature 
of  a  state  to  prescribe  the  form  of  government  of  the  various  municipal 
corporations  within  the  limits  of  the  state.  The  forma  of  local  govern- 
ment in  this  countoy  have  been  most  vfu-ied,  running  aU  the  way  from 
the  pure  dwnocracy  of  the  town  meeting  fprm  of  government  up  to 
such  absolute  control  by  the  legislatuire  of  the  state  as  deprived  eom- 
iiiunities  of  any  voice  in  their  local  a£Fairs;  and  whatever  form  the 
legislature  may  selcot  for  a  particular  municipali^  must  be  accepted, 
unless  some  specific  provision  of  the  constitution  is  violated.  The 
constitutional  provisions  which  either  directly  or  by  implication  r^ 
quire  the  separation  of  the  executive,  the  legislative  and  the  judicial 
branches  of  ^}vemment  do  not  apply  to  the  government  of  municipal 
corporations,  and  municipal  officers  may  be  invested  with  powers 
belonging  to  either  or  all  of  the  three,  departments  of  government.* 

46.  Special  and  Local  Laws. — In  the  absence  of  an  express  con- 
stitutional provision  to  the  contrary^  the  legjslatu^  may  enact  special 
and  local  laws  with  respect  to  the  establishment  and  government  of 
municipal  corporations,  and  it  may  classify  the  municipalities  of  the 
state  as  it  sees  6t  Theae  is  no  constitutional  objection  to  a  law  which 
is  in  fact  applicable  to  but  a  single  city  or  town,  even  when  the  town 
affected  is  designa^  by  name.'  The  fourteenth  amendment  to  the 

1.  Cullinan     County     v.     Bloimt  %  North  Tatmonth  v.  l^iJliDga,  45 

County,  160  Ala.  319,  49  So.  316,  18  Me.  133,  71  Am.  Dec.  630;  Mtto^ier 

Ann.  Caa.  322  and  n^;  Ferry  County  v.  East  Mcmtpdior,  29  Vt  12,  67  Am. 

V.  Conway  County.  62  Ark.  430,  12  Dec  748. 

8.  W.  877,  e  ILRA.  666;  JoHuson  v.  8.  Hunter     Pittaboigfa,  207  V.  8. 

San  Diego,  109^  Cal.  4fi8,  42  Pao.  24fl^  161,  28.  S.  Ct  40,  62  U.  8.  (L.  ed.) 

30  L.It^  178;  BJmarfl^  etc,  Counties  161. 

V.  Altniras  County,  4  Idaho  145,  37  Pae.  4.  Wulctb    San  Fnaeiaeo,  101  Cal. 

340,  US  A.  8.  R.  63.  Contra,  Bowdoin-  16,  35  Pac.  368,  40  A.  8.  R.  17;  SUte 

ham  T.  Riohmond,  6<Sbeenl.  (^e.)  113,  t.  Mankato,  117  Minn.  468, 136  K. 

19  Am.  D«c.  197.        .i  264,  41  L.BJL.(N.8.)'  Ill  and  note. 

Note:  IB  Ann.  Caa.  326.  5.  UisK^un  t.  Lewia,  101  U.  8.  22, 

789 


Digitized  by 


I  47  MUNICIPAL  CORPORATIONS  19  R.  0.  L. 

cpostitution  of  the  United  States  dooa  not  prohiHt  legisUbtion  which 
13  limited  either  in  the  objects  to  which  it  is  directed,  or  by  die  tet- 
tiXaty  within-  which  it  is  to  operate.  It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be  treated  alike,  under 
like  circumstances  and  conditions,  both  in  the  privileges  conferred 
and  in  the  lialulities  imposed.  It  is  accordingly  also  well  settled 
th&t  a  police  regulation  may  be  made  applicable  in  one  or  more 
designated  municipalities  or  in  a  certain  class  of  municipalities  or  in 
those  in  a  obtain  section  of  the  state  without  encountering  any  oon- 
stitutional  objection  on  that  account.*  A  statute  which  preecribes  a 
different  rule  for  different  parts  of  the  same  eity  is  open  to  no  con- 
stitutional objection  on  that  aooQunt.'  A  statute  granting  a  special 
exemption  or  privilege  to  one  or  more  designated  munica{Hilitiea  may, 
however,  be  uncdnstitntional  as  depriving  the  inditiduAl  against  whom 
the  exemption  or  privilege  operates  of  the  equal  protection  of  the  law, 
if  there  is  no  valid  ground  for  any  distinction  between  the  munici- 
palities to  which  the  exemption  or  privilege  has  been  granted  and 
tlie  other  municipalities  of  tiie  state.'  . 

47.  Constitutional  Provisions  Prohibiting  Special  and  Local  Legis- 
lation.— It  has  been  found  necessary  in  a  large  number  of  the 

26  C.  S.  (L.  ed.)  089;  State  v.  KoU  52  A.  8.  R.  707,  31  L.RA.  689;  Tene- 
aem,  130  Ind.  434,  39  N.  B.  695,  14  ment  House  Dept.  v.  Moeseheo,  179  N. 
UR.A.  666;  SharplttB  v.  Philadelpfaia,  T.  826, 72  N.  E.  231, 103  A.  S.  R.  910, 
21  Pfi.  St.  147,  59  Am.  Deo.  759.  And  1  Ann.  Gas.  439,  70  L.B.A.  704; 
see  Statutes,  People  v.  Ci^  Prison,  183  N.  T.  223, 

6.  Hayes  v.'  Hissoari,  120  U.  S.  68,  76  N.  £.  11, 5  Ann.  Caa.  325  and  note, 
7  8.  Ct  360;  30  U.  S.  (L.  ed.)'  578  ;  2  L.R.A.<N.S.)  -859;  State  t.  Moore, 
Hagoan  v.  lUiaois  Trust,  etc.,  Bank,  104  N.  0.  714, 10  S.  B.  143, 17  A.  B. 
170  U.  S.  283, 18  S.  Ct.  604,  42  U.  S.  B.  696, 118  N.  .C.:697, 18  S.  EL  342,  22 
(L.  ed.)  1037;  MaUett  v.  North  Can-  Lil.A.  472;  Broadfoot  v.  Fayetteville, 
Iina,  181  U.  S.  589,  21  S.  Ct.  730,  45  121  N.  C.  41«,  28  S.  E.  515,  61  A.  S.  B. 
tr.  8.  (L.  ed.)  1015;  Rippey  v.  Texas,  668,  39  L.RJL  246;  State  v.  Hanba, 
103  IT.  S.  504,  24  S.  Ct.  516.  48  U.  S.  77  Ohio  St  19,  82  N.  E.  662,  122  A. 
<U  ed.)  767;  Ohio  v.  DoUiaoa,  194  S.  R.  473, 18  LJt.A.(N.SO  639;  State 
U.  S.  445,  ?4  S.  Ct  703,  48  U.  S.  (U  v.  Creamer,  86  Ohio  St  349,  97  N.  B. 
ed.)  1062;  DoUey  v.  AbUene  Nat.  602,  39  L.R.A.(N.S.)  694;  Stete  v. 
Bank,  179  Fed.  461,  102  C.  0.  A.  607,  Tioe,  69'  Wash.  403,  126  Pao.  168,  41 
32  L.R.A.(N.S.)  1065;  Taggart  v.  L.R.A.(K.S.)  460  and  note;  Bitten- 
GUypool,  146  Ind.  590,  44  N.  E.  18,  hnu  v.  Johnston,  92*  Wi^  iSS,  66  N. 
32  LJt^  586;  State  v.  Oaibn»ki,  111  W.  806,  32  LJLA.  380. 
Za.  490,  82  N.  W.  950, 82  A.  S.  B.  524,  Note:  4«  I<JLAu<NjS.)  631. 
56  L.R.A.  570;  State  v.  HiteheQ,  97  7.  Welch  t.  Swas^,  193  lisaa  864, 
Ue.  66,  63  Ati.  887,  94  A.  S.  R;  461;  79  N.  fi.  745,  118  A.  S.  B.  623,  2S 
State  v.  Bcoadbdt,  80  Hd.  666, 43  AtL  I*AJl.(N.S.)  1160. 
771,  73  A.  S.  B.  201,  46  LJUk.  48a;  «.  Fleminr  y.  MmyUM,  186  Tun. 
Spnzr  V.  Tnvis,  146  Ificb.  721,  108  331, 148  S.  W.  iMT,  im.Cn,  VOSD 
N.  W.  1090, 116  A.  8.  B.  330,  9  Ann.  1306,  42  iaLA.(N.B.)  49S  and  note; 
OW.  S60;  State  t.  Tower,  186  Mo.  79,  Dfuto  v.  JtmmtUka,  28  Wis.  464^  « 
84  B.  W.  10,  68  UB.A.  402;  Pewle  v.  Am.  Bep.  600. 
&vnor,  l«OiN.  7.  196,  48  N.  E.  541,  .  . 
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states  to  prohibit  by  express  (xmstitotiona]  provisibn  thft- enactooent 
of  special  or  local  legislation,  either  altogethw  or  ia  certain  oaaee 
enly  and  subject  to  ccoiain  qualifications  and  exceptions.*  In  aome 
jurisdictions  the  prohibition  of  special  legislation  is  confined  to  the 
regulation  of  the  internal  affairs  of  municipal  corporations.  Such  a 
prohibition  extends  to  the  alteration  of  the  wards  of  a  city  by  special 
legislation,  and  to  the  displaoement  of  offiraals  ^*  and  to  police  regula- 
tions of  the  obaioster  eommonly  intrusted,  to  munseipal  corponMions 
to  enact.^'  In  other  jurisdictions  apeoial  l^islaticm  is  not  prohibited, 
but  special  safeguards,  sueh  as  the  publication  of  notice  of  such 
l^idation,  ate  required;  In  sueh  ease  if  m  special  law  is  enacted,  it 
wUl  be  prestmoed  j&tat  the  {ffelimiaary  rsquirements  were  fulfilled 
unless  tbe  eonteavy  is  Aown.^*  It  has  been  faeid  that  a  constitutional 
provision  prohibiting  the  legislature  frran  enacting  asy  private  or 
special  laws  fox  granting  corporate  powers  or  ^vil^ee  applies  to 
municipal  as  well  as  to  private  oc^porations.^*  A  constitutifmal  pro- 
vision {ffohitating  the  creation  of  municipal  corporations  by  special 
act  f^plies  to  the  cMssolidation  of  existing  munieipfditiee.^^  When 
the  constitution  provides  that  municipalities  may  be  classified,  but 
that  tiie  number  of  classes  shall  not  exceed  a  certain  limit,  and  the 
designated  lunit  has  been  reached,  a,  statute  oonfiemng  a  power  upon 
only  a  portion  of  the  cities  of  one  of  the  classeiS  is  unconstilutionaf.'^ 
It  is  held  in  some  jurisdictions  that  a  statute  which  is  by  its  terms 
f^plicable  only  to  such  municipalities  as  accept  it  is  objectionable  as 
a  special  or  local  law  since  it  may  result  in  munioipaiities  of  the  same 
class  having  different  charters  or  different  police  regulations,'*  but 
in  other  states  it  is  held  that  since  the  power  (o- accept  the  law  is 
uniform,  in  its  operation,  the  law  -itself  is  general.''  A  third  view 
is  tliat  a  statute  afTecting  charter  powers, '  or  rriaiukg  to  -a  subject 

9.  See  Statutes.  Aas^n  v.  New  York,  153  N.  Y.  257,  46 

10.  Pell  V.  Nei*ark,  40  N.  J,  h,  550,  N.  E.  499,  37  UR.A.  788. 

29  Am.  Bep.  266:  ^tate  v.  Newark,  U.  liongview  v,  GrawfordariUe,  164 

63  K.  J.  U  4,  20  AU.  886^  10  latJL  Ind.  117,  73  K.  E.  78,  3  Ann.  Cae. 

700.  496  and  nel%  6S  LJt.A.  622. 

11.  Aloander  t.  Elizabeth,  66  N.  J.  15.  St.  Louis  v.  Doar,  145  Mo.  466, 
L.  71,  28  AU.  51,  23  LtR.A.  525.  41  S.  W.  1094,  46  S.  W.  076,  68  A.  S. 

12.  Cravens  V.  State,  57  Tex.  Crim.  B.  575,  42  L.R.A.  686. 

135, 122  8.  W.  29,  136  A.  6.  R.  977.  16.  State  v.  Copland,  66  Miim. 

13.  Sehool  District  v.  Si  Joseph,  315,  69  N.  W.  27,  61  A.  8.  ft.  410, 
etc.,  Ins.  Co.,  103  U.  8.  707,  26  TI.  S.  34  jLR.A.  777. 

(I.,  ed.)  601;  Commerciai  Nat.  Bankv.  17.  Mix  t.  Nez  Peroe  County,  18 

lola,  154  U.  S.  617  appendix,  14  B.  Ct.  Idaho  695,  112  Pae.  316,  32  Lil.A. 

1199,  38  U.  S.  (li.  ed.)  463;  Longview  (N.S.)  534{  People  v.  Hoffman,  116 

V.  Crawfordsville,  164  Ind.  117,  73  Dl.  687,  6  K.  E.  596,  8  N.  E.  788,  66 

K.  E.  78,  3  Ann.  Caa.  496,  68  LJt.A.  Azn.  Rep.  793;  Wegt  Chicago  Park 

622:  Terry  v.  Euu|  County,  43  Wash.  Comr'a  v.  McMnllen,  134  Dl.  170,  25 

61,  86  Pae.  210,  9  >Bn.  Cas.  1170  and  H.  E.  ^6,  10  XJ(.A^  215;  People  v. 

note.     Contra,  Son  Printing,  qte^  Kipl^,  171  ljl,,,44,>4^  )i.  1^  229^  # 
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matter  to  which  legislation  is  appropriate,  cannot  be  made  condi- 
tional upon  acceptance  without  violating  the  rule  against  special 
legi^tion,  but  that  since  it  ia  admitted  that  municipalities  may  be 
given  power  to  frame  and  adopt  by-laws  and  ordinances  iq>on  matters 
Impropriate  to  local  regulations^  they  may  for  like  reasons  be  author- 
ized to  adopt  r^ulations  covering  subject  matter  of  a  like  character 
in  a  form  already  framed  by  the  legi^ure.*' 

48.  Classification  of  Municipalities  by  Population  «r  Otherwiie^— 
A  constitutional  provision  proMhiting.  local  or  speoi^  legislation  does 
not  make  it  necessary  thai  every  munieipal- corporation  iii  the  state, 
large  or  email,  operate  unda*  precisely  the  same  charter  and  enjoy 
the  same  form  of  government,  biit  the  l^jislatine  .may  clasaify  the 
munidpalitieB  of  the  state,  by  population  or  othenrdse,  and  provide 
one  forin  of  charter  for  mumcipalitieB  of  a  certain  <daa8,  and  a  dif- 
ferent one  for  thoee  of  another  class,*^  or  enact  police  regulations 
ai^iicable^to  municipalities  of  a  oectain  cla^s  only.^  A  statute  general 
in  form  and  substance  is  not  necessarily  uncoastitutioiial  as  special 
legialatioti  if  at  the  time  of  its  enactment  there  is  but  one  munici- 
pality to  which  it  is  in  fact  appUcaUe.*   After  the  legislature  baa 

Ii3.A.  775;  Cole  v.  Dorr,  80  Kan.  25^  496;  Poopte  vi  Sqaire,  107  N.  Y.  593, 

101  Pac.  1016,  22  L.B.A.(N.S.)  534;  U  N.  E.  820,  1  A.  S.  H.  893  and 

Paul  V.  Gloucester  County,  50  N.  J.  note;  Bronson  v.  Oberlin,  41  Ohio  St. 

L.  585,  15  Atl.  272,  1  L.R.A.  86;  In  476,  52  Am.  Rep.  90;  State  v.  Nel- 

re  Cleveland,  52  N.  J.  L.  188,  19  Atl.  bod,  52  Ohio  St.  88,  30  N.  B.  22,  26 

17,  7  L.R.A.  431;  State  v.  Tauaick,  64  L-RA.  317;  lo  re  Wuhington  St.,  132 

Wash.  69,  116  Pac.  651,  35  LJUU  Pa.  St.  257,  19  Atl.  219,  7  L.RA..  193 

(N.S.)  802.  and  note;  Com.  v.  Moir,  199  Pa.  St. 

Note:  41'LJI.A.(K:S.)  112.  534,  49  Atl.  351,  85  A.  S.  R.  801,  53 

18.  See  infra,  par.  107.   :            -  L.R.A.  837;  Pitt«bur(f'8  Petition,  217 

19.  State  V.  C<^eland,  66  Mtnn.  31p,  Pa.  St  227.  66  Atl.  34S,  120  A.  S. 
69  N.  W.  27,  61  A.  S.  R.  410,  34  845;  Cook  v.  State,  90  Tenn.  407,  16 
URjI.  777.       ,  S.  W.  471,  13  L.R.A.  183;  Mill  v. 

20.  Pueblo  Comity  r.  Smith,  22  Colo.  Browi^,  31  Utah  473,  88  PaC,  609,  120 
534,  45  Pac.  357,  33  L.R.A.  465;  A.  S.  R.  935;  State  v.  Tautjick,  64 
L'Sote  V.  Milford,.?12  TU.  418,  72  N.  -Wa^ih.  69,  116  Pac.  651,  35  t.E.A- 
E.  S99,  103  A.,  S.  E.  234;  People  v.  (N.S.)  802. 

Grover,,258  III.  124.  101  N.  E.  216,  Note;  15  Ann.  Cas.  866. 

Ann.  Caa.  1914B  212;  Canithers  v.  1.  Douglas  v.  People,  225  Dl.  336, 

Shelbyvilie,  126  Ky.  769,  104  S.  W.  80  N.  E.  341,*  116  A.  8.  R.  162,  8 

744,  17  L.R.A.(N.S.)  421;  State  v.  L.R.A.(N.S.)  1116;  SUte  v.  Shwp- 

Brown,  97  Minn.  402,  106  N,  W.  477,  leas,  31  Wash.  191,  71  Pac.  737,  96  A. 

5  L.R.A.(N.9.)  327;  Wenham  v.  State,  8.  R.  893. 

65  Neb.  394,  91  N.  W.  421,  58  L.R.A.  2.  West  Chicago  Parfi  Comr's  v.  Mc- 

825;  Fitzgerald  v.  New  Brunswick,  47  Mullen,  134  III.  170,  25  N.  E.  676,  10 

N.  J.  L.  479,  1  Atl.  496,  54  Am.  Rep.  L.R.A.  215;  Indianapolis  v.  Navin,  151 

182;  Wanser  v.  Hooa,  60  N.  J.  L.  482,  Ind.  139,  47  N.  E.  525,  51  N.  B.  80, 

38  Atl.  449,  64  A.  8.  R.  600  and  note;  41  L.R.A.  337;  Pittsburg's  Petition, 

Boorum  v.  Connelly,  66  N.  J.  L.  197,  217  Pa.  St.  227,  66  Atl.  348,  120 

48  Atl.  955,  68  'A.  8.  R.  469  and  A.  S.  B.  645;  A(lania  t.  Beloit,  105 

pote;  McArdlo  v.  Jersey  City,  66  N.  Wis.  3d3,  81"  N.  W.  SaB,  47  L.R.A. 

J.  L.  696,  «  Atl.  1013,  88  A.  -'B.^  R.  441 
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made  a  elassificatiom  it  ia  pemijissible  £or  it  to  cneote.  a.  class  within 
the  ODBtiBg  dasseSj  as  long  as  the  oew  ciasaificfttioin  is  by  general 
law  and  not  arbitrary  or  unreasonable.*  A  clappiGpation  of  public 
corporations  cannot  be  arbitratily  adopted.  Th«;e,inust  be  some 
reascKkakie  relation  between  the  aituation  of  municipalities  classified 
and  tiie  pn]^>03ee  and  objects  to  be  attained.  There  must  be  some- 
thing, in  the  nature  of  things,  which  in  s(Hne .  leasonaUe  d^;ree 
accounts  for  the  division  into  ■clasBes.* 

49l  Classificatjon  Utut  Kot  So  ArUtEary.-T^Althongb  claaeificatioi^ 
by  population  is  usually,  accepted  as  penaissibl^  a  daasifipati^  of 
cities  town!l  and  Tillages  by-  population  cannot  be  arbitfi^rily  adopted 
as  a  ground  or  reason  for  investing  some  .of,  thera  with  poweiB  denied 
or  not  granted  to  others,  if,  though  thece  be  a  difference  in  population, 
thepe  is  no  diffeienee  of  ntuatioa  or  eiromnstaneis  of  Uie  munici- 
pahtiss  placed  in  the  diffecmt  classes,  and  the  difference  in.  popu- 
lation has  no  reasonable  r^ation  to  the  purposes  and  c^jecta  to  be 
attained  the  statute,  or  if  it  is  apparent  from  the  minuteness  of 
the  subdivisdim  into  classes  that  it  is  merriy  a  subterfuge  to  erada  &e 
constitutional  provision.*  Where  population  is  but  one  of  two  iw 
more  incidents  which  are  used  in  combination  in  the  constaruction  of 


Kotesi'Sr  A.  B.  R.'«63;  lA  Aiui.  Herbrandson,  2  N:  D.  070,  69  K.  Wi 
Cm.  857,  868.  970,  U  hJLA.  726;  Sut«  t.  KIM,  47 

3.  SUte  V.  TsuBiek,  64  Wash.  69,  U6  Ohio  fit.  90,  23  N.  E.  931,  21  A.  S. 
Pac.  651,  36  UR.A.(N.S.)  802.  R.  772  and  note;  State  v.  Bargu^  53 

4.  Knopf  T.  People,'  185  III.  -20,  57  Ohio  St.  94,  41  N.  S.  Kt  A.  S.  R. 
N.  G.  22,  76  A.  8.  B;  17|  Stroiig  v.  628;  Stake  v.  JeuM,  66  OUo  St  468, 
DignsfM  20Z  m.  366,  K.  S.  900,  64  N.  fi.  424t&0  A.  8.  B.603  andnota; 
99  A.  S.  R^  ^  aod  pott:  I/Hote  t.  State  v.  Beacom,  66  Ohio  8t  491,  64 
Milford,  212  m  '72  N'.  E.  399,  K.  £.  427, 00  aHS.  R.  699;  Ayan*  Ap- 
103  A.  S.  B.  234;  Chieago  Terminal  peal,  122  Fa.  8L  266,  16  AtL  356,  2 
Tnnsto  B.  G6.  V.  Cfaraflh  928  lU.  104.  URA.  6Vr  aitd^nota  ' 

79  N.  £.  49,114  A.  S.  R.  113}  Doiu^I     Notw:  7  LJLA.  103|  4  Ann.  Cat. 
faMT  r.  Peoples  226  HL  08^  80  N.  E«  660,  661;  15  Ann.  Gat.  ^7,  858. 
3£t;  fi6  A.  S.'Birl62,  8  LitA.(NvS.)     Aod  see  OOMrcnnnoKAL  L&w,  voK 
1116;  PedpCsT.    €hov«r,  258  III.  m  6,  p.  378  et  seq. 
101  K.  K  21^  Ann.  Caa.  1914B  212;     6.  BeMtta  v.  People;  103  ID.  3M, 
longview  v.  Ciavfordsriile,  164'  Ind.  tf8  K.      215,  56  L.R.A  658:  I/Hote 
117,  V8  N.  B.  78,  3  Ann.  Cak.  496  r.  Mltfoid,  212  HI.  GS,  72  K.  E;  399, 
and  note,  68  LJtA.  622;  Knius  t.  103  A.  S.  R.  234;'  State  v.  Brown,  97 
Ldunan,  170  Ind.  408,  63  N.  £.  714,  Minn.  40Q,  106  N.  W.  477,  6  L.R.A. 
84' K.  E.  768,  16  Ann.  Cas.  849  and  (N.S.)  327;  Hibbard  t.  S^te,«5-Ohio 
note;  State  t.  Dcb  Moines,  96  la.  St.  574,  64  N.  E.  109,  68  L.R.A.  €64; 
521,  65  N.  W.  818,  50  A.  S.  R.  381,  State  v.  Jones,  66  Ohio  St.  463,  64 
31  L.RA.  186:  State  t.  Soners'  Point,  N.  E.  424, 90  A  S.  B,  592;  Ayara'  Ap- 
52  N.  J.  U  32,  18  Atl.  694,  6  L.R.A.  peat,  122  Pa.  St  268,  1«  Atl.  356,  2 
57;  Wanser  v.  Hoob,  60  N.  J.  L.  482.  L.RA.  577  and  note:  Satton  t.  State, 
38  Atl.  449,  64  A.  S.  R.  600  and  note;  96  Tenn.  686,  36  8.  W.  687,  S3  L.R.A. 
AllisoD  V.  Cmker,  6t  N.  J.  L.  596,  52  569. 
Ail.  362,  00  hAjL  664:  Edmonda  t.     NTot-e:  127  A.'S.  R.  662. 
■-  ■  743 
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a  class,  the  classification  is  usually  held  to  be  invalid.*  A  Btotute 
which  classifies  municipal  corporations  upon  the  heoB  of  conditi<Hi8 
existing  at  the  time  of  its  enactmcmt  and  makes  no  provision  for 
tiie  entry  of  a  nranidpality  into  a  diffeowit  daas  whea  it  fulfils  the 
conditions  of  that  claae  is  almost  always  considered  objeetkmable^' 
When  the  constitution  recognizes  ^e  common  law  claesiiicati<»i'  of 
municipalities  into  counties,  cities,  boroughs,  towns,  townships  and 
villages,  le^lation  applicable  to  all  the  mnnidpalities  of  each  class 
is  unobjectionable,*  and  it  is  held  that  a  striate  applicable  only  to 
such  munidpfditiee  as  have  accepted  a  certain  act  rdative  to  thdr  form 
of  governm^it  is  not  objectionable  as  q>ed^  legislation.*  Whether 
the  basis  of  dasdiication  adopted  is  wise  and  judidous,  and  whether 
it  will  operate  as  fairly  m  some  other  basis  that  mi|^t  be  adopted, 
is  a  question  for  the  legislature  and  not  for  the  courts.  The  extreme 
limit  of  judicial  inquiry  in  this  direction  is:  doce  the  basis  adopted 
bear  any  reasonable  relation  to  <he  subject  to  which  Uie  legislature 
has  applied  it;  is  it  germane  to  the  law?  >*  But  in  every  ease  the 
primary  question  in  the  process  of  determining  whetiier  a  particular 
law,  local  or  apedal  on  its  face,  is  a  general  law  in  the  sense  of  the 
constitution  is  tiie  consideration  whether  the  dassification  adopted  is 
based  on  those  substantial  grounds  which  justify  the  limitations  of 
its  enactment  to  one  set  of  municipalities  to  the  eocclusion  of  others. 
No  question  of  legislative  discretion  can  possibly  arise  until  this  pre- 
liminary question  is  solved.*' 

50.  Purposes  for  Which  Classification  Is  Peimissible^A  dassifica^ 
tion  of  munidpalitiee  on  the  basis  of  population  is  valid  in  legislation 
relating  to  their  incorporation,  the  form  of  the  Munidpal  government, 
the  methods  of  dqiartmental  administration,**  and  annexation  and 

6.  State  T.  Gopdana,  .66  MmiL  Slfi,  <.  Dawsoii  Soi»  Ce.  T.-Gbfosgo,  234 
68  N.  W.  27t.61  A^.-a  B.  UO,  34  HI.  SI4  84  N.  B.  926.  U  Ann.  Cas. 
UR.A.777;InrsHeaiveb«i!eer,  165N.  UBl;  FitEg«mld  t.  New  BmiiBTifk^ 
y.  420,  50  N.  K  61, 42  LJUA.  133.     47  N.  J.  L.  -479,  1  Ati.  406,  M  Am. 

Note:  15  Ana.  Gas.  858r  860.  B<ra.  182;  Booroia  t.  C«iiMtly,  66  K. 

7.  Stater.  D«b  Hoines,  96  la.  m,  J.U  197, 48  AtL  965,88  A.3.tR,  469; 
66  N.  W.  818,  60  A.  9.  B.  881«  XL  0.  Cole  t.  Doit,  80  Kan.  S51,  101 
LJI.A.  186;  Fitcgerdd  v.  New  Brms-  Pac.  1016,  22  UB.A.(N.S.)-  584  and 
wick,  47  N.  J.  L.  479,  1  Atl.  496,  64  note. 

Am.  Bep.  162;  Edmonds  v.  Harbrand-  10.  Paul  t.  Gloucester  Goanty,  5a 

BOB,  2  N.  D.  370,  60  N.  W.  970,  14  N.  J.  L.  585, 15  Ati.  272, 1  L.B.A.  86. 

LJLA.  726:  State  r.  EUeL  47  Ohio  St  IL  Wanaer  t.  Hoos,  60  N.  J.  U 

90,  23  N.  B.  9ai,  21  A.  8.  B.  772  and  482,  38  Atl.  449,  64  A.  S.  B.  600. 

note;  Ladd     Hohnea,  40  On.  167,  66  18.  Wanaer  r,  Hoos,  60  N.  J.  U 

Pao.  714^  91  A.  8.  B.  457;  Sntton  482,  38  Aa  449,  64  A.  8.  R.  600;  M«- 

State,  96  Tcnn.  696»  36  S.  W.  697,  33  Garter  v.  MeKelvety,  78  N.  J.  L.  8,  74 

L.B.A.  680;  Fkminff  t.  Hempliis,  126  AtL  316,  138  A.  8.  B.  583;  In  m 

Tenn.  331, 148  8.  W.  1067,  Ann.  Caa.  Washington  St,  132  Pa.  St  257,  1» 

1913D  1306,  43  p.aA.(N.S.)  403.  Atl.  210,  7  L.B.A.  198;  Com.  v.  Moir. 

Note:  15  Ann.  Gas.  86a  190  Pa.  St  634,  48  AtL  361,  85  A.  S. 
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«onsolidation.''  Municipalities  may  also  be  claasified  on  such  basis 
for  the  purpose  of  legislating  in  reference  to  the  number,  appointment, 
and  form  and  amount  of  the  compensation  of  their  officials,^*  and  in 
reference  to  loc^  taxation  and  special  assessments  and  the  granting 
of  licenses  and  the  imposition  of  license  fees.^*  So  also  school 
districts  may  be  classified  with  respect  to  peculation. ^*  A  statute 
authorizing  municipalities  haying  colleges  or  universities  witbin  their 
limits  to  prohibit  the  sale  of  intoxicating  liquors  is  constitutional 
because  the  classifiGation  is  upon  reasonable  grounds.*'  But  a  statute 
prohibiting  municipalities  of  over  a  certain  population  from  erecting 
public  boildings  except  upon  the  petition  of  a  certain  number  of 
the  inhabitants  is  unconstitutional,  because  classification  according 
to  population  in  such  a  case  is  purely  arbitrary.*'  So  also  a  classi- 
fication by  population  with  reject  to  the  treatment  of  indigent  inebri- 
ates at  the  publie  e:^nse  is  improper.*'  A  statute  making  it  a 
misdemecmor  for  any  person  in  cities  of  more  than  a  certain  popu- 
lation to  oflfOT  for  sale  real  property  without  written  authority  from 
the  owner  is  unconstitutional,  because,  without  .good  reason,  it  is 
restricted  in  its  appUcation  to  cities  of  a  particular  class.'**  So  also 
•  statute  providing  for  the  repayment  of  taxes  erroneously  assessed 
and  eoUected  should  apply  generally  throughout  the  state.* 

51.  Comndsrion  Form  of  GoTenuneDit.^In' the  earliest  charters  of 
most  Ameirican  citieB  the  mayor  was  a  member  of  the  board  of  alder- 
inen  or  dty  council,  and  thus  took  part  in  legislative  functions, 
while  the  aldermen  participated  in  executive  functions.  The  mayor 
was  merely  the  presiding  of^cer  of  the  board,  and  the  agrat  to  carry 
out  its  executive  decrees.  In  addition  to  these  functions,  however, 
the  mayor  frequently  acted  as  judge  of  the  municipal  court  In 
the  second  stage  of  development  the  form  of  municipal  government 

B.  801,  63  LB.A.  837;  SUte  v.  Tan.  ten),  196  P«i.  St  61^  46  AtL  861,  60 

■iekv  64  Wash.  69,  116  Pae.  661,  35  86, 

LJLA.(N.S.)  802;  Land,  etc.,  Co.  v.  Note:  16  Ann.  Cas.  860,  861. 

Brown,  73  Wis.  294,  40  K.  W.  482,  3  1«.  MinsiBger  v.  Ren,  236  Pa.  St. 

L.B.A.  472.  327,  84  AtL  902,  Am.  Caa.  1913E 

Note:  16  Ann.  Cas.  866.  ^324  and  note. 

18.  State  V.  Cmdnnati,  52  Ohio  Bt  ^'            ^  ^  ®^ 

419,  40  S,  E.  608,  27  L.R.A.  737;  *7i^i™rSjr;^  ^tt 

Pittaburg'a  Petition,  217  Pa.  St.  227,  .       ^^^If^'  l^^t^ 

«6  AtL  348,  120  A.  S.  R.  845,  Cas  849'wd'i^ 

14.  Pueblo  Comity  v.  Smith,  22  Colo.  ig  m™— ,  -  lUinsev  Cnuntv  81 

^-."Si^^'  15  ^.  V^A^  SSS-  Minn.  3^  N.  W^,  ^3  A  S.  E 
V.  Moir,  199  Pa.  St  634,  49  Atl.  351,  379  51  L.RA.  828. 

«5  A.  S.  it  801,  53  L.R;A.  837.  20.  Woolley  v.  Meaxa,  226  Mo.  41, 

Note:  15  Ann.  Gas.  859,  860.  12&  S.  W.  1112,  136  A.  S.  R.  637; 

15.  Douglas  v..  People,  225  lU.  686,  1.  Hamilton  v.  Roaehe,  60  Ohio  St. 
SO  N.  E.  341,  116  A.  S.  R.  162,  8  103,  33  N.  E.  408,  40  A  S.  R.  663, 
L.R.A.(K.S.)  1U6;.  Kniaely  v.  Coft-  19  UR.A.  684.  ■  . 
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generally  adopted  was  a  •omplete  copy  in  miniature  of  the  gov^- 
ment  of  the  United  States  or  of  a  state.  The  mayor  was  merely  tiie 
chief  executive  officer  with  no  legislative  powers  except  that  of  veto. 
The  city  council,  usually  a  bicameral  body,  was  stripped  of  all  execu- 
tive authority  and  confined  itself  to  making  appropriations  of  the 
public  funds  and  to  the  enactment  of  police  regnlations.  The  judges 
of  the  municipal  courts  had  no  other  municipal  functions.  The  waste- 
fulness and  corruption  which  this  system  of  divided  responsibility 
led  to  finally  brought  people  to  realize  that  the  administration  of 
the  affairs  of  a  great  city  is  more  nearly  analogous  to  the  conduct 
of  a  business  than  to  the  government  of  a  sovereign  state,  and  in  rec^t 
years  a  new  system  of  municipal  government  known  aa  the  commis- 
sion form  has  been  very  extensively  adopted.  While  the  details  vairy 
in  the  different  states,  the  characteristic  feature  of  the  commisfflon 
form  of  government  is  the  delegation  of  all  executive  and  leg^lative 
powers  to  a  single  board  consisting  of  a  mayor  and  a  very  limited 
number  of  other  officers,  generally  not  more  than  four,  known  as 
commissioners.  The  commission  form  of  government  was  not  adopted 
without  a  serious  contest  in  the  courts,  the  chief  objections  b^ng 
that  it  was  not  a  republican  form  of  government  and  that  it  did  not 
provide  for  a  separation  of  legislative  and  executive  funoticms,  but 
in  every  case  in  which  the  constitutionality  of  a  atafcate  expressly 
authorizing  municipalities  to  adopt  the  commission  form  of  govern- 
ment has  been  questioned,  it  has  been  decided  that  the  statute  was 
constitutional.*  A  constitutional  provision  that  municipal  charters 
must  provide  for  a  "mayor  or  chief  magistrate  and  a  le^lative  body" 
does  not  (xT  itself  import  such  a  severance  of  the  several  depaxtments 
of  municipal  government  as  to  preclude  the  legislature  from  authoriz- 
ing cities  and  villages  to  adopt  a  commission  form  of  government 
wherein  the  mayor  is  vested  with  legislative  functions  and  the  council 
is  given  other  than  legi^ative  powers.* 

52.  Initiative  and  .Refereiidu]n.~>>The  government  of  the  tewns 
New  England  was'  from  their  first  settiement  a  p\ire  democracy. 
There  was  no  municipal  council  or  other  representative  bqdy,  and 
all  questions  which  elsewhere  are  submitted  to  the  municipal  coun- 
cilj  such  as  the  making  of  appropriations,  the  enactment  of  ordinances, 
and  the  laying  out  of  hi^ways  and  other  public  works,  mi^t  be 

2.  People  T.  Perkins,  66  Colo.  17,  Pao.  775,  Ann.  Cas.  1912C  994  and 
137  Pac.  55,  Ann.  Caa.  1914D  1154;  note;  SUte  v.  Tansick,  64  Wash.  69, 
Mnnn  v.  Finger,  66  FU.  572,  64  So.  116  Pac.  661,  35  UB.A.(N'.8.)  802  W 
271,  51  L.R.A.(N.8.)  631;  Cole  v.  note. 

Dorr,  80  Kan.  251,  101  Pac.  1016,  22     Note;  L.R.A.1917A  1260. 
L.R.A.(N.S.)  634  and  note;  State  v.     3.  State  v.  Mankato,  117  Minn.  458, 
Mankato,  117  Minn.  458,  136  N.  W.  136  N.  W.  264,  41  L.E.A.{N.S.)  Ill; 
264,  41  L.R.A.(N.S.)  Ill  and  note;  Walker  v.  Spokane,  62  Wash.  312.  113 
Walker  v.  Spokane,  62  Wash.  312, 113  Pac.  775,  Ann.  Cia.  lfil2G  994. 
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brought  up  on  the  petition  of  any  citizen  and  paaaod  upon  directly 
by  the  voteirs  at  town  meeting.  The  fint  municipality  to  depart 
from  this  form  of  government  in  Massachusetts  was  Beaton,  in  1821, 
and  although  since  then  most  of  the  more  populous  towna  of  New 
England  have  become  cities  and  have  adopted  representative' govern^ 
ment,-  the  change  was  always  made  with  reluctance,  and  only  after 
the  population  had  increased  so  that  the  town  meeting  had  become 
nnwieldy;  and  in  tlie  smaller  towns  the  old  form  of  government  has 
been  scrupulously  retained.  80  also,  throughout  the  country,  the 
practice  of  submitting  statutes  affecting  a  particular  municipality 
to  acceptance  or  rejection  by  the  voters  of  the  municipality,  and  of 
allowing  questions  of  local*  policy  to  be  determined  at  the  pdils,  has 
been  widespread  and  has  been  held  to  be  constitutional.*  An  ingeni- 
ous extemrion  of  this  principle  has  been  introduced  within  recent 
years,  known  as  the  "initiati\'e  and  referendum,"  by  which  a  specified 
proportion  of  the  voters  not  only  may  require  the  submission  of  any 
statute  enacted  by  the  legislature  to  the  vote  of  the  people  before  it 
can  become  effective,  but  ma.y  also  propose  a  law  on  their  own  account 
whi^  must  be  submitted  to  the  people  and,  if  accepted,  goes  into 
force  without  any  concurrence  on  the  part  of  the  legislatore  whatever- 
There  are  obvious  objections  to  the  acceptance  of  this  form  of  gov- 
ernment for  the  state  as  a  whole  without  express  constitutional  sanc- 
tion, since  the  entire  legislative  power  of  a  state  is  usually  del^ated 
to  the  legislature  by  the  constitution,  but  there  is  no  good  reason  why 
the  legislature  of  a  state  may  not  establish  the  initiative  and  refer- 
endum with  respect  to  municipal  ordinances  as  one  of  the  provisions 
of  a  municipal  charter^  and  the  weight  of  authority  so  holds.*  The 
adoption  of  the  initiative  and  referendum  docs  not  in  and  oi  itself 
increase  the  powers  of  the  municipality  or  free  it  from  judicial  avoid- 
ance of  ultafa.  vires  acts,  but  merely,  changes  the  method  by  which 
such  piowets  are  to  be  exercised.  .  Ajl  ordinance,,  if  unreasonable,  is 
as  much  void  when  approved  by  a  certfdn  number  ot  the  electors 
as  if  the  municipality  had  ^ted  through  any  other  of  its  authorized 
agencies,  tbough  doubtless. the  assent  of  so  large  a  part  of  the  com- 
munity would  be  recognized  by  the  courts  as  a  cogent  circumstance 
in  support  of  the  reasonableness  of  an  ordinance.* 

4.  See  supra,  par.  12, 18.  Aiin.  Cas.  19166  860,  60  L.R.A:(N.S.> 

5.  Ea  parte  Pfahler,  160  Gal.  71,  88  206  and  not*.     Contra,  Bx  .^Mite 
Pac.  270,  11  Ann.  Cas.  911,  11  L.R.A.  Parosworth,  61  Tex.  Crim.  353^  136 
<N.8.)  1092  and  note;  Ex  parte  Wag.  S.  W,  535,  33  L.EJL.(N.S.)  968. 
ner,  21  Okla.  33,  95  Pac.  435, 18  Ann.      Note:  33  L.R.A.(W.S.)  969.  ' 

Cas.  197  and  note;  Kiernan  v.  Fort-     See  alao  Conbtitdtiohal  Law,  to]. 

land,  57  Ore.  454,  111  Pac  379,  112  6,  p.  45.  ■  ■ 

Pae.  402,  37  L.E.A.(N.S.)  332  and     «,  State  ▼.  White,  36  Nev.  334,  136 

note,  alfinned  223"D.  S.  151,  32  8.  Ct.  Pac  110,  60  L.B.A.<N.S.)  195;  Le 

231,  56  U.  S.  (L.  ed.)  386;  State  v.  Peber  v.  West  Allis,  119  Wis.  608,V97 

Snmmera,  33  8.  D.  40,  144  N.  W.  730.  J^.  W.  203, 100  A.  8.  R.  917.  For^e- 
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53.  Home  Rule  Charters. — ^The  steadily  increaeing  tendency  of 
state  legislaturee  to  interf^  in  the  purely  local  affairs  of  the  larger 
municipalities  of  this  country,  especially  when  the  majority  of  the 
voters  of  the  state  were  by  reason  of  their  occupations,  manner  of 
living,  standard  of  morals  and  political  beliefs  out  of  sympathy  with 
the  urban  population,  led  finally  to  a  revulsion  of  feeling  and  to  a 
general  desire  that  large,  growing  cities  should  be  empowered  to 
determine  for  themselves,  and  in  their  own  way,  the  many  impor- 
tant and  complex  questions  of  local  policy  which  arise.  The  reasons 
urged  by  the  advocates  of  this  plan  of  city  government  are:  (1) 
that  it  will  obviate  the  evil  of  tmwiae  legislative  intermeddling  with 
the  local  affairs  of  cities;  (2)  Ihat  it  will 'foster  and  develop  among 
the  electors  of  the  city  a  sense  of  responsibility  and  a  knowledge  of 
local  municipal  affairs;  and  (3)  that  such  electors  have  a  better 
knowledge  than  legislators  selected  from  the  entire  state,  concerning 
local  affairs  and  local  conveniences  or  necessities.  This  feeling  first 
cropped  out  in  the  studious  and  well  reasoned,  but  under  existing 
constitutions  untenable,  decisions  of  some  of  the  courts,  that  the 
right  to  municipal  home  rule  was  a  fundamental,  inherent  right,' 
and  was  at  the  bottom  of  some  of  the  constitutional  amendments 
which  prohibited  special  legislation  in  relation  to  matters  of  munici- 
pal government.^  Without  the  authority  of  a  special  constitutional 
provision,  the  legislature  cannot  grant  to  a  municipal  corporation 
the  power  to  alter  or  amend  ita  charter  or  to  adopt  a  new  charter, 
other  Uian  by  accepting  a  diarter  complete  in  itsdf  which  the  iegis- 
lature  has  provided.  To  allow  a  municipal  corporation  to  frame  ita 
own  charter  would  be  an  unconstitutional  delegation  of  legislative 
power.*  As  early  as  1875  special  constitutional  provisions  began  to 
appear  allowing  municipal  corporations  to  alter  or  amend  their  char- 
ters or  to  adopt  new  charters,  and  in  recent  years  such  provisions 
have  been  adopted  in  a  considerable  number  of  the  states.  The  first 
step  away  from  complete  legislative  control  is  found  in  the  provision 
adopted  in  some  of  the  foregoing  states,  by  which  machinery  for  the 
drawing  up  of  a  charter  by  the  people  of  a  municipality  is  furnished, 
but  the  charter  doee  not  go  into  effect  until  it  is  accepted  by  the 
legislature.  Once  accepted  it  cannot  be  altered  by  the  legislature 
until  another  is  adopted  in  the  same  manner.  Under  such  a  pro- 
vision a  city  charter  must  be  submitted  to  the  legislature,  for  its 
i^proval  or  rejection,  as  a  whole,  without  power,  of  alteration  or 
ameadment;  and  if  ^>proved  by  a  majority  of  members,  elected  to 

«isioii8  as  to  the  operation  of  the  in-  9.  State  v.  Iliompson,  1^  "Wa.  488, 
itiativo  and  tefanndam,  see  infra,  par.  137  N.  W.  20,  Ann.  Co.  1913C  774 
807.  and  note,  43  LJLA.(K.S.)  339  and 

7.  See  supra,  par.  36v  note. 

8.  See  sapva,  par.  47, 
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each  booM  it  becomes  the  charter  of  sueh  cHy.  No  action  on  the 
part  ot  the  governor  is  required  by  the  constitution.**  The  l^isla- 
ture  cannot,  after  the  adoption  of  a  charter  providing  for  the  tenure 
of  munieipal  officers,  alter  such  tenure  by  imposing  upon  them  the 
duties  of  county  officers  and  providing  tiiat  all  officers  of  counties 
ehdl  have  a  different  t^ure.^^  The  oonstituti<»is  of  many  of  the 
states  go  much  farther  and  provide  for  the  adoption  of  municipal 
eharters  by  vote  of  people  of  the  munidpality  without  any  act 
of  oonourrenoe  on  the  part  of  the  legialatare.  After  tiie  adc^tioifc 
of  sndi  a  charter,  the  legidatuie  U'lorbidden  ir$m  amending  the 
same  or  otherwise  interfering  in  local  affairs  It  has  been  held  that 
such  a  provision  is  not  invalid  as  constituting  a  dismemberment  of 
tiie  state  or  as  setting  up  a  form  of  government  not  republicaa.*' 
After  the  charter  has  been  adopted  in  accordance  with  such  a  con- 
fltitutionfd  provision,  it  has  all  the  force  of  an  act  of  the  state  legis- 
lattire.*' 

54.  Borne  Role  Confined  to  Kunkipal  Affairs. — One  state  cannot 
without  the  consent  of  the  other  states  divide  itself  up  into  a  number 
of  independent  sovereignties,  and  consequently  a  municipal  corpora- 
tion cannot  be  made  a  free  city  wholly  immune  from  legislative  con- 
trol. It  is  an  essential  element  of  all  constitutional  provisions  estab- 
lishing the  principle  of  municipal  home  rule  that  the  constitu^on 
and  general  laws  of  the  state  shall  continue  in  force  within  tiie 
municipalities  which  have  fnlmed  their  own  charters,  and  thai  tiie 
power  of  the  municipality  to  legislate  shall  be  confined  to  municipai 
affairs.'*  On  the  other  hand,  after  the  adoption  of  a  home  rule 
charter  by  a  municipal  corporation,  the  legislature  cannot,  even  by 
a  general  law,  affect  the  powers  of  the  municipality  witii  respect  to 
matters  of  municipal  and  local  concern.**  It  is  very  difficult,  how- 
ever, to  lay  down  any  definite  and  comprehenave  statement  of  what 
oonstitutee  -'municipal  affain,"  and  the  handling  of  thft  subject  by 

10.  Brooks  V.  Fiscfaar,  79  Cal.  173,  eompensation  act  witboQt  its-oonMnt. 
21  Pac.  652, 4  L.R.A.  429.  Wood  v.  Detroit,  (Mich.)  156  N.  W. 

11.  Kahn  v.  Sntto,  114  Cel.  316,  46  592,  L.R.A.1916C  388. 

Pae.  87,  33  L.RA.  620.  15.  St  Louis  V.  Dorr,  146  Mo.  466, 

12.  People  V.  Soure,  31  Colo.  369,  74  41  S-  W.  1094,  46  S.  W.  976,  68  A. 
Pae.  167,  103  A.  8.  R.  34;  Kieniau  t.  J9.  R.  .676,  42  L.R.A.  686;  Kaliefa  v. 
Portland,  57  Ore.  454,  111  Pao.  379,  Knapp,  73  Ore.  558,  142  Pac.  594, 14* 
112  Pac.  402,  37  L.R^(N.S.)  332;  Pac.  22,  Ann.  Cob.  1916E  1051,  hold- 
Kalidi  V.  Kn^p,  73  Ore.  142  Pae.  ing  an  act  relating  to  the  speed  and 
594,  149  Pac.  22,  Aan.  Cm.  191^  operation  of  vehioIcB  throagbout  the 
1061.  state  obnoxions  to  a  constittitional  pro- 
■  13.  State  V.  Oatea,  190  Mo.  540,  89  viaion  inhibiting  i^slative  amendment 
S.  W.  8S1,  2  IfcR.A.(N.S.)  162.  of  munieipal  cfaartm  where  charter 

14.  Thas  a  mnnieipal  corporation  power  bad  been  conferred  "to  ngalate 

which  has  a  oonstitntional  power  to  and  emlrol  fox  109  avd^wy  parpoM 

frame  ita  own  charter  may  be  sobjeet-  atrasta." 
ed  bv  tha  leriaUtort  to  a  woikmat's  ^      .  .. 
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the  necesaarily  riow  process  of  judicial  inolusion  and  excluaum  Qntil 
wme  workable  tiieory  of  local  govemmffiit  can  be-  developed  has 

resulted  in  a  long  period  of  uncertainty  and  a  multiplication  of  l^al 
questions  and  local  quarrels  over  what  is  appropriate  for  state,  and 
what  for  municipal,  regulation.  The  form  of  government  is  undoubt- 
edly a  municipal  affair,  and  a  municipality  au^orized  to  moke  its 
own  charter  may  provide  for  the  enactment  of  ordinances  by  xnitiatire 
and  referendum;**  for  the  adoption  of  the  commifBion  form  of 
govemm^t;  *'  for  the  e8ta):dishment  of  a  munici|^  plana  commis- 
sion **  6t  a  board  of  health,  with  power  to  make  and  enforce  regu- 
lations for  the  suppression  of  disease ;  for  the  nomination  of  munici- 
pal officers  by  direct  primary  or  petition  and  for  their  etwtion  by  a 
honpartisaii  ballot ; "  and  f^r  the  removal  of  muriiripal  offl(!ers  by 
recall.*  So  also,  it  has  been  held,  a  municipal  corporation  may 
require  the  presentation  of  claims  against  itself  within  a  limited 
■time  as  a  condition  precedent  to  maintaining  an  action  thereon,* 
may  authorize  the  exercise  of  eminent  domain  for  municipal  pur- 
poses even  outside  its  own  territorial  boundaries,^  and  may  provide 
for  taxation,  either  upon  property  or  upon  occupations,  for  municipal 
purposes,  may  regulate  the  salary  of  public  officers,  lay  out  and  open 
ne*  highways,  determine  the  conditions  of  contractors*  bonds,  and 
even  purchase  and  operate  the  plant  of  a  public  service  corporation, 
by  the  vote  of  its  own  electorate  and  without  specific  authority  from 
the  legislature.*  Constitutional  permission  to  municipal  corporations 
to  frame  their  own  charters,  howeverj  does  not  include  t^ie  right  to 
provide  a  tribunal  and  clothe  it  with  power  to  hear  and  decide  con- 
tests of  election  to  municipal  offices,'  or  the  power  to  extend  the 
municipal  boundaries  and  annex  adjoining  territory  without  the  con- 
sent of  the  people  thereof,*  or  to  create  a  right  of  civil  action  between 
citizens,'  or  to  vegnlate  the  public  8choolB>  try  and  punisb  offenses 

16.  In  M  PfaUer,  150  Cal  71,  88  Pa«.  867,  Ana.  Cu.  1913A  3* 
Pac.  270,  11  Ann.  Cas.  911,  11  L.R.A'.  LLR.A.(Jf.S.)  1168. 

(N  S  )  1092.  Sw  HcHimiTille  t.  Howeiutain,  56 

17.  People  V.  Perkins,  66  Colo.  17,  Ore.  461, 109  Pa«.81,  Aim.  Cas.  1912C 
137  Pac.  55,  Ann.  Caa.  1914D  1164.     193.  _ 

18.  Bussdl  v.  GUI,  58  Wash.  468^  4.  State  v.  Thotnpooa,  149  Wis.  488, 
108  Pac.  1080,  137  A.  S.  R.  1070.        137  N.  W.  20,  Ann.  Caa.  1913C  774, 

19.  State  T.  Zimmerman,  86  Minn.  43  L.R.A.<N.S.)  389. 

353,  91  A.  8.  H.  351,  58  LB.A.  78.  6.  Fawoatt       Sapoior  Conit,  14 

20.  People  v.  Perkins,  66  Colo.  17,  Wasli.  604, 45  Pac  23,  33  URX  674. 
137  Pac.  55,  Ann.  Caa.  1914l>  1154;  6.  SUte  v.  TiUamook,  62  Ore.  332, 
Fitzgerald  v.  Cleveland,  88  Ohio  St.  124  Pae.  637,  Ana.  Gas.  1914C  483; 
338,  103  N.  E.  612,  Ann.  Gas.  1916B  State  v.  WanuT,  4  Wash.  773,  31  Pae. 
106  and  note.  25,  17  li.R.A.  263. 

1:  Hilcinget  V.  Gfiliaan,  56'  WRab.     7.  Binder  v.  SL  Loaia  Timusit  Co., 
228,  105  Pac.  471,  21  Ann.  CaarSOS.    189  Mo.  107,  88  'fi.  W.  646»  6  UKA, 
2.  Cole  T.  Seattle,  64  Wash.  1,  116  rN.8w)-186.; 
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-fIgaiiiBt  the  laws  of  the  state,  fix  jth^  fees  of  jurors,  or  the  rates  to 
be  charged  by  public  s^ice  corpor^ona.' 

55.  Operation  of  Home  Rule  Charters. — A  constitutional  grant  to 
a  municipal  coipfu'ation  of  powers  of  local  self-government  does  not 
Authorize  it  to  assume  any  functions  which  are  not  public  and  which 
the  legislature  could  not  have  authorized  it  to  assume  pdor  to  the 
adoption  of  the  constitutional  amendment.  In  other  word^  the 
constitutional  amendment  effects  a  redistribution  of  existing  gov* 
ermnental  powers,  not  an  enlui-gement  of  the  functions  of  govern- 
ment.* Any  provision,  no  mattW  how  radical  a  change  in  the  form 
«f  government  it  effects,  ia  an  amendment  and  not  a  new  c))arter, 
provided,  it  does  not  constitute  an  instrument  complete  within  itself.^** 
The  fact  that  certain  provisions  of  a  cliarter  adopted  by  the  people 

a  city  may  c(»Lflict  with  tiie  general  statutes  of  the  state  will  not 
render  the  charter  invalid  as  a  whole.^'  When  the  constitution 
provides  that  munioipalities  may  exercise  all  tiie  powers  of  local 
^If-government,  the  existing  muniuipal  authorities  oi'e  not  thereby 
invested  with  any  additional  power,  and  the  provision  is  of  no  effect 
until  it  is  acted  upon  by  a  municipality  by  the  adopticm  of  a  charter.^* 
The  restrictions  upon  municipal  power  contained  in  such  a  pr0* 
viaon  are,  howervjor,'  self-executing."  A  charts  amendment  provide 
ing  for  the  appointment  by  the  mayor  of  a  oommiaraoa  to  procure 
plans  for  the  "future  expansion,  of  the  city  is  not  anoonstitutional 
because  certain  private  voluntary  associations,  some  of  whose  members 
are  not  rendento  of  the  city,  are  allowed  to  nominate  members  of 
tiie  commianon.i^ 

56.  LeglMative  Coatrot  over  Appointment  «f  Municipal  Officers.— 
With  respect  to  the  officers  who  administer  the  public  and  govwn- 
mental  affairs  of  a  municipal  corporation,  the  legislature  is  supreme, 
and  it  may  malce  such  provision  for  their  electitm  or  appointment 
as  it  deems  best,  as  long  as  no  express  constitutional  provision  is 
violated,  bat  with  respect  to  the  officers  who  haye  charge  of  Uie 
property  of  a  municipal  corporation  held  by  it  in  ita  private  or 
proprietary  capacity,  the  right  of  selecticm  cannot  be  ta^en  away 
fiom  the  municipality.**  The  legialature  may  also  through  a  com- 

8.  State  Thompwui.  149  Wis.  488,  11^  Brooks  v.  Fiselier,  79  Cal.  173, 
197  N.  W.  aO,  Aim.  Cbm,  1913C  774,  21  Pac.  652,  4  UaA.  429. 


9.  iState  V.  Lyneh,  88  Ohio  St  71,  77,  102  K.  £.  670,  Ann.  Gas. 
102  N.  E.  670,  Ana.  Caa.  1014D  M0^  1014D  048  sod  note,  48  L.S^.<N.S.) 
^  LilA.(N^)  720.  720. 

10.  Denrar  t.  New  Toxic  Trust  Co.,     13.  Note:  Ana.  Caa.  1914C  m7. 
-229  IT.  8.  1S3,  33  8.  Gt  867,  67  U.  8.     14.  BusseU  t.  Om,  68  Wash.  46», 
(L.  ed.)-  U<KL|  Peopla     Parkins,  66  108  Pae.  1080, 137  A^  S.  B.  IO7O, 
•Cok).  17, 137  Paa. »,  Aon.  Gas.  10140  .  16.  See  infia,  pat:  64^ 

1154  and  note.  .  ; 


43LJl.A.(N.6.)  339. 
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mittee  or  otherwise  conduct  an  investigation  of  the  administration  of 
the  municipal  officers.^*  The  question  has  sometimes  arisen  whether^ 
in  case  of  great  emergency,  such  as  a  devastating  fire  or  flood,  or  of 
impending  bankruptcy,  the  legislature  could  constUutiooally  placo 
the  entire  executive  and  legislative  powera  of  a  munidpality  into  the 
hands  of  a  commisdon  or  board  appointed  by  the  governor.  It  is 
a  well  known  historical  fact  that  under  the  first  constitution  of  New 
York  the  mayor  of  the  city  of  New  York  was  appointed  by  tho 
governor  of  the  state,  and  in  the  stat^  in  which  the  powers  of  the 
legislature  are  not  tied  down  by  minute  cooatitutional  restrictions 
and  in  which  the  courts  have  not  attempted  to  enforce  restraints 
based  upon  the  unwritten  law,  emergencies  have  been  met  and  over- 
come by  the  appointment  of  a  commission  free  from  local  influences 
to  administer  municipal  affairs  until  the  crisis  has  passed.^'  The 
courts  most  inclined  to  sustain  the  right  of  local  self-government  con- 
cede that  provisional  ofiicers  of  a  municipality  be  appointed 
by  the  state  that  an  act  amending  the  charts  of  &  city,  and 
thereby  fixing  such  a  time  for  the  next  election  of  officers  that  the 
terms  of  those  in  c^ce  must  necessarily  be  prolongedi  does  not  oper- 
ate as  an  i^pointment  of  officers  by  the  legislature,  and  is  not  uncon* 
stitutional ;  that  the  legislature  may  establish  the  qualificaUona  for 
members  of  municipal  councils,*"  and  that  a  statute  authorizing  the 
removal  of  municipal  officers  by  tiie  governor  of  the  state  is  con- 
stitutional ;  *  but  it  is  believed  that  a  statute  placing  permanent  con- 
trol of  ^e  government  of  a  municipal  corporation  in  the  han^  of 
the  state  would  be  declared  unconstitutional  on  one  ground  or  another 
in  the  majority  of  the  stcUes.*  The  legislature  may  undoubtedly 
determine  the  qualifications  iox  holding  municipal  (^ce,  such  as  age^ 

16.  People  v.  Keener,  99  N.  7.  463,  meat  changed  to  commiision  fonn  and 
2  N.  £.  616,  52  Am.  Rep.  49.  the  appointtnent  of  the  first  oommia- 

Note:  Ann.  Cos.  1916B  1060-li062.  sionera  vested  in  the  governor). 

17.  See,  for  example,  Maas.  et.  1908,      19.  Detroit  v.  Sohmid,  128  Mioh. 
ofaap.  559,  providing  for  a  hottrA  of  379,  87  N.  W.  383,  92  A.  S.  R.  468. 
eontrol  for  the  govemment  of  the  city     20.  State  v.  McCaliister,  38  W.  Yo. 
of  Chelsea,  which  had  been  almost  en-  485,  18  S.  £.  770,  24  L.R.A.  343. 


But  see  Ex  parte  Lewis,  45  Tex.  41  N.  W.  1091,  16  A.  S.  R.  644  and 

Crim.  1,  73  S.  W.  811,  108  A.  S.  R.  note. 

929,  holding  nneonstitntional  a  similar  2.  "A  muniotpRlity  which  is  not  man* 

statute  for  the  government  of  Oalves-  aged  by  its  own  ofBcera  is  not  such  a 

ton  after  the  ^stmetion  of  a  lai^  cme  as  our  oonstitution  ntsogaizes.'*^ 


18.  People  V.  Hnrlburt,  24  Midi.  Detroit,  58  Hich.  213,  24  N.  W.  887^ 

44,  9  Am.  Rep.  103.   See  also  Com.  v.  6S  Am.  Rep.  075.   Seoy  however,  die- 

Moir,  199  Pa.  St  534,  49  Atl.  351,  85  tnm  t<5'  the  oontmry  is  Com.  v.  Meir^ 

A.  S.  R.  801,  53  L.R.A.  837;  Booten  199  Pa  St.  534,  49  AtL  851,  85  A.  S. 

T.  Pinson  (W.  Ta.)  «9  S.  £.  986,  B.-  801,  fi3  USUA-  m,  . 
L.R.A.1917A  1244  (plan  of  govem- 


tirdy  destroyed  by  fire. 


1.  People  V.  Stuart,  74  Mieh.  411^ 


part  of  the  city  by  fiood. 


Campbell,  J.,  in  Attorney  General  v. 
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experience,  fitness  and  the  like,'  provided  that  the  teat  imposed 
has  some  reasonable  relation  to  ability  to  perform  the  duties  of  the 
office.  A  test  or  qualification  having  no  such  relation  is  unconstitu- 
tional as  creating  a  privileged  class.*  It  has  even  been  held  that 
the  legislature  cannot  require  that  the  officers  of  a  municipality 
shall  have  resided  therein  a  certain  number  of  years,*  although  the 
soundness  of  such  decisions  is  open  to  considerable  doubt. 

57.  Appointment  as  Bxecutire  FunctleA. — ^Assuming  that  the 
officers  of  a  municipal  corporation  may  be  appointed  by  the  sUite 
authorities,  the  que^^ion  then  arises  whether  such  appointment  may 
be  made  by  any  other  officCT  than  the  governor.  It  is  of  course 
conceded  that  appointment  to  office  is  an  executive  power,  but  whether 
it  is,  or  may  be,  a  legislative  or  judicial  power  also  is  a  difficult 
question.  The  weight  of  authority  sustains  the  proposition  that  the 
appointment  of  municipal  officers  cannot  be  delegated  to  the  judi- 
ciary.* Upon  the  question  whether  the  power  bf  appointanent  is 
legislative,  it  has  been  said  that  when  the  constitution  has  not  expressly 
confided  the  appointment  of  the  officers  in  question  to  the  executive 
authorities,  and  has  left  it  to  the  legislative  discretion  whether  to 
create  such  offices,  and  how  they  shall  be  filled,  it  cannot  be  truly 
said  that  such  an  appointment  is  any  more  in  the  nature  of  the 
exercise  of  an  executive  than  a  legislative  power; '  and  there  is  author- 
ity for  saying  that  the  power  of  appointing  or  electing  to  office  doe^ 
not  necessarily  and  ordinarily  belong  to  either  the  legislative,  the 
excfutive,  or  the  judicial  department.  It  is  commonly  exercised 
by  the  people,  hut  the  legi.«lature  may,  as  the  lawmaking  power,  when 
not  restrained  by  the  constitution,  provide  for  its  exercise  by  any 
department  of  the  government,  or  by  any  person  or  association  of 
persons  whom  it  may  choose  to  designate  for  that  purpose.* 

58.  Special  Constitutional  Provisions. — It  is  provided  by  the  con- 
stitutions of  some  of  the  states  that  all  municipal  ofliters  whose 
selection  is  not  sjjciifically  provided  for  therein  shall  be  elected  or 
appointed  by  the  municipalities  in  which  they  serve,  and  that  all 
those  whose  offices  are  created  after  the  adoption  of  tlie  constitution 
shall  be  sele<'.te4  as  the  le^i.^lature  may  direct.  The  purpose  of  tliis 
provision  k  plain  and  has  often  been  declared  by  the  courts.  It 

-  3.  See  infra,  par.  59.  Am.  Rep.  341 ;  State  v.  Brill,  100  Minn. 


.       EvansviUe  v.  State,  118  Ind.  426,  423;  State  v.  Waehbum,  167.  Mo.  680, 
21  N.  E.  267,  4  L.R.A.  93;  State  v.  67  S.  W.  592,  90  A.  S.  R.  430;  SUte 
Denny,  ll«  Ind.  449,  21  N.  E.  274,  4  v.  Neble.  82  Neb.  267,  117  N.  W.  723, 
L.R.A.  65;  Stat«  v.  Blend,  121  Ind.  19  L.ajl.(N.8.)  578  and  notCL 
514,  2S  nr.  >E.  511,  16  A.  S.  R.  41L        7.  People  v.  Huribut,  34  Hiefa.  44, 

6.  SUte  V.  Barker,  116  la.  96,  88  9  Am.  Rep.  103. 
N.  W,  204,  03  A.  S.  R.  22Q,  67  LJCA.     8.  See  PUBUQ  OmCBRa 
244;  Blertion  Cum,  U4  Jfau.  347, 19 
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4.  See  infra,  par.  90,  61. 


499,  111  N.  W.  294,  639,  10  Ann.  Cas. 
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18  to  render  secure  the  impoitant  right  of  local  self-goTemment — 
to  give  to  the  people  of  each  locality  ^e  power  to  say  and  determina 

as  directly  as  practicable  who  shall  perform  the  governmental  func- 
tions that  concern  siich  localities  only  as  organized  subdivisions  of 
the  state.'  The  class  of  officers  wliich  the  legislature  is  prohibited 
from  directly  interfering  with  includes  all  city,  town,  and  village 
officers  known  and  in  existence  at  the  time  of  the  adoption  of  the 
constitution,  whether  then  known  by  the  same  names  as  subsequently 
or  not.^i*  Under  this  provision  the  legislature  cannot  fetter  the 
choice  of,  the  municipal  authorities  by  limiting  the  class  from  which 
municipal  officers  are  appointed,  or  give  to  the  minority  an  equal 
voice  in  the  election  with  the  majority.**  The  continuance  of  a 
person  in  office  by  legislative  interference,  beyond  the  specific  term 
for  which  he  was  elected  or  appointed,  is  equivalent  to  a  new  appoint- 
ment to  the  office,  and  void  if  the  office  is  one  that  the  legislature 
cannot  fill  by  direct  appointment  or  election.** 

59,  Civil  Service  Laws. — The  unlimited  authority  of  the  chief 
executive  officers  of  municipalities  to  appoint  and  remove  all  sub- 
ordinate officials,  which  prevailed  throughout  this  country  during 
the  Brat  oentury  of  its  existence,  Bnally  resulted  in  the  general  adop- 
tion of  the  "spoils  system,"  under  which  public  office  was  made  to 
be  the  reward  for  political  work,**  with  the  resulting  evils  of  ineffi* 
ciency,  extrava^nce,  the  interruption  of  public  business  by  place 
huntera,  corruption  of  the  electoral  franchise,  and  political  assesB- 
ments.**  To  do  away  with  tJiese  evils  the  so-called  "civil  service 
laws"  have  been  adopted  in  many  of  the  states,  which,  while  they 
differ  in  detail,  are  based  upon  the  same  fundamental  principles, 
namely,  that  appointments  to  municipal  officee  or  employments  must 
be  made  according  to  merit  and  fitne^^s,  to  be  ascertained  by  competi- 
tive examinations,  free  to  ^11,  and  that  promotions  from  lower  to 
higher  grades  in  the  public  service  must  be  made  upon  the  basis  of 
merit.*'  Objection .  has  been  made  that  such  statutes  are  uncon- 
stitutional, as  interfering  with  the  inherent  right  of  a  municipal 
corporation  to  select  its  own  officers,  but  the  objection  has  not  been 
considered  tenable,  for  the  reason,  already  stated,  that  the  l^slature 
of  a  state  may  provide  for  the  election  of  municipal  officers  by  the 

9.  O'Connor  y.  Fond  An  Lao,  109  Am.  Rep.  302;  O'Connor  VonA  in 
yrn.  263,  86  N.  W.  327,  63  LwRJL  Lac,  109  Wis.  263,  86  N.  W.  327,  58 
831.  L.R.A.   831.     Compare   Detroit  t. 

10.  People  V.  BnU,  46  N.  T.  67.  7  Sehmid,  128  Mieh.  379,  87  N.  W.  383, 
Am.  R<n.  302;  Bathbone  v.  Wirth,  92  A.  S.  R.  468. 

160  M.  T.  459,  46  N.  E.  16,  34  L.R.A.     13.  Rogers  v.  BnlbOo,  123  N.  T.  173, 

408;  O'Connor  v.  Fond  dn  Lac,  109  26  N.  E.  27^  9  LJE.A.  679. 

Wis.  263, 86  N.  W.  327, 83  LJt.A.  831.     14.  Peoi^e  v.  Kipley,  17Z  HI  44. 

11.  Batlibone  t.  Wirth,  160  N.  T.  49  N.  E.  220,  41  LJLa.  776. 

469,  45  N.  E.  16,  34  L.R.At  408.  16.  See  as  to  the  operation  of  thcM 

IS.  People  T.  Boll,  46  N.  Y.  67,  7  fltatataa  Gm  Burnxm,  vol.  5,  p;  608. 
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people,  ot  may  autliorize  any  officers  or  peraona  to  fiU  the  offices  by 
appointment,'*  unless  there  is  some  oonstitutioiial  {>rovision  which 
governs.^'  Another  objection  raised  to  the  civil  service  laws,  also 
held  to  be  without  force,  was  that  they  effected  an  unconstitutional 
delegaticm  of  legislative  power.'*  Many  of  the  state  constitutions 
provide  that  all  civil  officers  riiall  take/ a  certain  oath  before  enter- 
ing upon  the  duties  of  their  office,  and  Uiat  "no  other  oath,  declara- 
tion, or  teat  shall  be  required  as  a  qualification  for  any  ofKce  of  public 
trust."  The  civil  service  acta,  requiring  that  applicants  for  appoint- 
ive offices  should  show  their  fitness  therefore  by  means  of  an  exami- 
nation  given  for  tSiat  purpose,  have  been  attocked  ae  providing  an 
illegal  test  for  oiHce  which  was  prohibited  by  the  constitution.  Thi.<* 
objection  also  has  been  held  untenabtef.'*  Objection  has  also  been 
taken  to  the  customary  provision  for  the  removal  of  ofTiters,  opon  a 
hearing  before  a  board  of  superior  officers  or  some  other  lay  tribunal, 
on  the  ground  that  it  violates  the  constitutional  right  of  trial  by  jury 
This  position  cannot  be  sustained  because  a  public  office  is  not  prop- 
erty, nor  does  the  usual  provision  that  the  right  to  trial  by  jury  shdt 
remain  inviolate  apply  to  .hearings  of  a  character  unknown  to  the 
common  law." 

60.  Veterani'  Preferenoe  Acts. — Several  of  the  civil  service  acts 
have  sought  to  favor  hon<Krably  discharged  Union  soldiers  and  sailors 
who  fought  in  the  civil  war  in  the  matter  of  appointments.  This 
has  been  attempted  in  (wo  ways:  (1)  by  exempting  such  veterans 
entirely  from  taking  examination ;  and  (2)  by  preferring  them  in  the 
making  of  appointments  after  they  have  passed  the  examination  and 
been  placed  on  tlie  eligible  list.  The  first  method  has  very  generally 
been  declared  unG<Histitutional.  It  is  inconsistent  with  the  nature  of 
our  gdverziment,  and  particularly  with  those  provisions  of  t^e  con- 
stituticHi  .which  deny  special  privilege  to  any  one  class  of  men,  that 
the  ^pointing  power  should  be  compelled  by  legislation  to  appoint 
to  publio  offices  pei-sons  of  a  certain  claas,  in  preference  to  all  others, 
without  the  exercim  on  ito  part  of  any  discretion,  and  without  the 
favorable  judgment  of  some  legally  constituted  officer  or  board  des- 
ignated by  Uw  to  inquire  and  determine  whether  the  persons  to 
be  <q>pointed  are  actually  qualified  to  perform  the  duties  which  per- 

16.  People  v.  Kipley,  171 IIL  44,  49  57  N.  B.  88,  79  A.  B.  R.  552  and  note. 
N.  E.  229^,  41  L.R.A.  77S;  Sogers  v.  18.  People  v.  Kipley,  171  IIL  44,  49 
Buffalo,  123  K.  Y.  173,  25  N.  E.  274,  N.  E.  229,  41  UEl-A.  775. 

•  1/Jl.A.  670:  People  v.  R«berts,  148    .  Note:  79         B.  560. 
N.  Y.  360,  42  N.  E.  1082,  31  hJLA.     19.    Botfers  v.  BuflaJo,  123  N-  Y. 
399;  Chittenden  t.  Wuisto-,  162  ».  Y.  173,  25  N.  E.  274,  9  L.R.A.  679. 
345,  46  N.  E.  867,  37  L.R.A.  899.  Note:  79  A.  S.  B.  661. 

Note:  T9  A.  8.  B.  66ff.  20.  People  v.  Kipley,  171  HL  4*^ 

17.  People  V.  Moaker,  1^3  N.  T.  30,  49.  .N.  E.  288,  41  LJI.A.  776. 
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taiq  to  the  offices.'   On  the  other  hand,  statutes  which  provide  thnt 
if  such  veterans  pass  the  civil  service  examinations  they  shnll  b© 
preferred  in  appointment  to  all  persons  not  veterans  have  generally 
been  upheld^  on  the  ground  that  the  legislature  may  have  thought  that 
a  pexson  who  has  served  in  -the  army  or  navy  of  ttie  United  States 
in  time  of  war  would  he  likely  to  possess  courage,  constancy,  habits 
of  obedience  and  fidelity,  which  are  valuable  qualifications  for  any 
public  office  or  employment,  so  that  if  he  is  otherwise  qualified  to 
perform  the  duties  of  the  dfice,  he  might  reasonably  be  preferred  over 
others  who  had  not  demonstrated  Uieir  possession  of  such  qualities.* 
61.  Bipartiun  Boards. — Another  method  frequently  adopted  io 
recent  years  to  prevent  partisan  politics  from  controlling  the  admin- 
istration of  municipal  affairs  and  the  appointment  of  municipal 
officers  is  te  provide  for  a  board  of  municipal  officers  of  an  even 
number,  and  to  require  the  members  to  be  selected  equally  from 
the  two  leading  political  parties.    Such  a  provision  has  been  sus- 
tained, on  the  ground  that  it  is  designed  to  secure,  in  the  action  of 
tlje  board,  impartiality  cmd  freedom  from  political  bias.    It  can 
probably  be  regarded  only  as  directory,  and  not  as  an  element  in  the 
tenure  of  the  office;  in  either  view  it  is  said,  it  violates  no  provi- 
sion of  the  constitution,  and  it  is  for  the  legislature  to  determine 
whether  such  a  qualification  is  wise.*   On  tiie  other  band,  it  is 
held  in  a  majority  of  the  states  in  which  the  question  has  arisen 
that  however  well  meant  such  a  statute  may  be,  it  distinctly  makes 
party  adhesion  a  condition  of  office,  and  not  only  so,  but  it  puts  all 
but  the  two  favored  parties  beyond  the  possibility  of  representation, 
if  the  law  is  obeyed,  and  consequently  is  unconstitutimal  as  creating 
on  arbitrary  test  or  discrimination  in  appoinbnent  to  public  office.* 
There  is,  however,  no  objection  to  a  statute  which  provides  that  no 
more  than  a  certain  proportion  of  the  members  of  a  board  shall  be 
adherents  of  the  same  political  pai'ty,  since  such  a  statute  does  not 
disqualify  any  citizen  from  holding  office  on  account  of  his  political 
beliefs.*   A  statute  which  attempts  to  accomplish  ihe  same  result 

1.  Brovn  V.  Russell,  166  Mass.  14,  L.R.A.  65;  SUte  v.  Blend,  121  Ind. 
43  N.  E.  1005,  55  A.  6.  B.  357  and  514,  23  N.  E.  511,  16  A.  S.  R.  411; 
note,  32  URJ^.  253;  In  le  Keymer,  148  People  t.  Hurlbut,  24  Mich.  44,  9  Am. 
N,  T.  219, 42  N.  E.  667,  35  L.R A.  447.  Rep.  103;  Attorney-General  v.  Detroit, 

2.  Notes:  65  A.  S.  R.  369  ;  79  A  8.  58  Mich.  213,  24  N.  W.  887,  65  Am. 


8.  State  T.  Sargent,  145  la.  298,  124  Y.  459,  45  N.  E.  15,  34  L.R.A  408. 
N.  W.  339, 139  A.  8.  R.  439,  27  L.R.A.     Note:  27  L.R.A.(N.S.)  720. 
(N.S.)  719  and  note;  Com.  v.  Plaisted,     6.  Rogen  v.  Buffalo,  123  N.  Y.  173, 
148  Mas8.  375,  19  N.  E.  224,  12  A.  S.  25  N.  K  274,  9  LitA..  579.   See  also 


4.  Evansville  v.  State,  118  Ind.  426,  U.  S.  (L.  ed.)  717:  People  v.  Hoffman, 
21  N.  E.  267,  4  L,R.A.  93;  State  v.  116  lU.  587,  6  N.  B.  686/  8  K.  £.  788» 
Denny,  118  Ind.  449,  21  N.  E.  274,  4  66  Am.  Hep.  793. 


R.  563,  564. 


Rep.  676;  Rathbone  v.  Wu^h,  160  N. 


R.  566,  2  L.E.A.  142. 


Ex  parte  Siebold,  100  U.  S.  371,  26 
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indirectly,  by  providing  that  no  electOT  shall  vote  for  more  than  half 
■ot  the  number  of  officers  to  be  chosen  has  been  held  to  be  In  cODfiict 
with  a  cctfiBtitutional  provision  requiring  municipal  officers  to  be 
selected  by  the  municipal  authorities,*  and  also  wiUi  a  provision  declar- 
ing that  every  qualified  voter  shall  be  «ntitled  to  vote  for  all  officers 
elective  by  the  people.' 

62.  R^raiatim  of  Wages  and  Houn  of  Labor. — ^It  is  oonudered 
the  courts  of  a  number  of  the  states  that  the  business  relations  of  a 
municipal  corporaticm  are  its  private  affair,  regardless  of  the  capacity 
in  whidi  it  is  acting  at  the  time,  and  are  free  from  legislative  inter- 
ference; and  that  therefore  an  act  fixing  the  price  of  unskilled  labor 
on  all  public  works  at  a  specified  amount  an  hour  is  a  legi^ative 
interference  with  the  liberty  of  contract  by  counties,  cities,  and  towns, 
which  finds  no  sanction  or  authority  in  the  doctrine  that  counties, 
cities,  and  towns  are  municipal  and  politick  subdivisions  of  the  state.^ 
A  statute  which  requires  a  <nty  to  provide  in  all  contracts  for  the 
construction  of  public  works  that  the  contractors  shall  pay  their 
laborers  not  leas  than  the  prevailing  rate  of  wages  in  the  locality 
has  been  held  to  be  open  to  the  same  objection.*  Such  statutes  might 
be  held  unconstitutional,  witiiout  invoking  the  right  of  local  self- 
government,  on  the  ground  that  they  authorize  the  expenditure  of 
money  raised  by  taxation  for  a  private  purpose.  In  some  jurisdic- 
tions the  courts  have  gone  further  and  held  that  a  statute  undertak- 
ing to  limit  the  hours  of  daily  service  of  employees  upon  public 
works,  or  work  done  for  the  state,  or  any  political  subdivision  tiiereof, 
and  making  it  unlawful  for  any  contractor  to  require  or  permit  hia 
workmen  to  labor  more  than  eight  hours  in  any  one  calendar  day 
is  unconstitutional.'*  The  sounder  view  seems  to  be,  however,  that 
the  legislature  in  providing  for  the  wages  of  employees  and  the  terms 
of  contracts  upon  works  constructed  by  the  state,  or  by  one  of  its 
subdivisions  in  its  capacity  as  an  agency  of  the  state,  is  mer^y  act- 
ing as  the  pr(^rietor  of  business,  and  may  lawfully  regulate  such 
wagee  and  terms  because  it  is  in  the  poww  of  the  proprietor  of  a 
business  to  prescribe  the  methods  in  aeoordance  with  which  it  shall 
be  conduct^.'* 

63.  Recall  of  Municipal  Officers. — It  was  formerly  the  universal 
practice  in  American  municipalities  that  eleotive  oQajnexa  should  be 

6.  Rathbone  v.  Wirti^  IM  N.  T.  N.  &  716,  82  A.  S.  B.  606,  52  UB.A. 
459,  46  N.      15,  34  UB-A.  408.  814. 

7.  MeArdle  v.  Jersey  City,  66  N.  10.  Cleveland  v.  Clements  Bros. 
J.  L.  590,  49  Atl.  10X3,  88  A,  S.  B.  Const.  Co.,  87  Ohio  St.  197,  66  N.  E. 
406;  State  v.  Constantine,  42  Ohio  St.  885,  08  A.  8.  B.  670,  59  hMJL  776. 


8.  Street  v.  famey  Electrical  Sap-  24  8.  Ct  124,  48  U.  B.  (U  «d.)  148, 

ply  Co.  160  Ind.  338,  66  K.  £.  896,  98  affirming  M  Kan.  174^  67  Fae.  519, 

A.  S.  R.  325,  61  L.R.A.  154.  97  A.  8.  B.  848  ajid  note 
0.  People  V.  Cole*,  166  N.  Y.  1,  59 
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chosen  for  definite  term&,  and  that  they  could  rtot  *be  removed  dur- 
ing 8uch  terms  except  by  impeachment  or  similar  p<5wer8  upon  defi- 
nito  charges  of  misconduct.  If  a  municipal  officer  meiroly  lost  the 
confidence  of  the  electorate,  or"  ceased  to  be  in  accord  with  the 
majority  of  the  voters  upon  questions  of  public  policy,  he  was  still 
entitled  to  complete  his  term.  While  this  system  may  have  tended 
to  make  conscientious  offidals  more  fearless  in  the  performance  of 
their  duties  and  less  subservient  to  influential  political  leaders,  it  is 
by  no  means  essential  to  a  democratic  fonn  of  government,  and  In 
the  case  of  officials  charged  with  the  duty  V  passing  upon  questions 
of  public  policy  has  noticeably  objectionable  features.  A  responsible 
government  is  the  very  foundation  of  Use  republican  system,  and 
there  appears  no  reason  why  a  representative  should  not  be  made 
to  retire  at  any  time  at  the  vequest  of  the  people,  as  well  as  at  the 
end  of  a  fixed  period.  This  is  not  deemed  incompatible  with  a  repub- 
lican form  of  government  in  France  and  several  of  the  SouUi  Ameri- 
can states.  It  is  similar  in  principle  and  application  to  the  custom 
or  rule  which  makes  the  ministry  or  real  government  of  Great  Britain 
answerable  at  all  times  for  its  failure  to  meet  the  approval  of  the 
electorate  of  that  country  on  some  measure  or  question  of  policy. 
Even  in  the  case  of  an  administrative  officer,  his  usefulness  has  come 
to  an  end  nhen  the  public  believes  him  to  be  corrupt  or  acting  in 
some  private  interest,  even  if  there  is  not  sufficient  evidence  to  war- 
rant any  definite  charges  against  him.  Accordingly  in  recent  years 
a  system  known  as  the  "recall"  has  been  adopted  in  many  American 
municipalities  by  which  an  elective  official  may  be  removed  at  any 
time  during  his  term,  by  vote  of  the  people  at  an  election  called  for 
the  purpose  by  a  specified  numba  of  citizens,  and  while  the  con- 
stitutionality of  this  system  has  been  attacked,  on  the  ground  that 
in  substance  it  amounts  to  a  bill  of  attainder,  it  has  been  uniformly 
upheld.'*  Liability  to  recall  does  not  even  disqualify  a  public  officer 
from  acting  in  a  quasi  judicial  capacify,  for  it  cannot  be  preeuiued, 
as  Tnatter  of  law,  that  the  keener  sense  of  dependence  upo!u  tlie  wilt 
of  tihe  people  which  this  feature  of  his  tenure  of  office  brings  to  him 
will  distort  his  judgment  and  sense  of  justice."  The  adoption  of 
the  system  of  recall  does  not  necessarily  supeiiaede  other  methods  of 
removal,  and  an  officer  may  still  be  impeached  or  removed  for  cause 
notwithstanding  a  charter  provision  for  recall  by  the  people.'* 

64.  L^islative  Control  over  Property  of  Hunicipal  Corporation. — 
After  a  municipal  corporation  has  been  brought  into  existence  by 

12.  State  V.  HoMton,  94  Neb.  445,  13.  Home  Telephone  etc,  Co. 

143  N.  W.  796,  60  Iftiyu-(N.S.)  227  Los  Angeles,  211  17.  S.  .265,  29  S.  Ci. 

and  note;  Hikinger  v.  Qillmau,  66  50,  53  U.  S.  (L.  ed.)  176. 

Wash.  228,  105  Pac.  471,  21  Ann.  Cas.  14.  Hikinger  v.  Giflmon,  56  Waah. 

805  and  note.    Ses^  as  to  the  opera-  223,  105  Pae.  471,  21  Ann.  Cas.  305. 

tion  of  the  leeall,  infra,  par.  244.  Note:  50  UR.A.(N.S.)  229. 
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tlie  legislature  and  allowed  to  acquire  property,  control  of  t^e 
legislature  over  such  property  is  by  no  means  as  complete  and  abso- 
lute its  control  over  the  powers  of  such  a  corporation  or  even  of 
its  ri^t  to  continue  in  existence.  Over  tlbe  pr^erty  which  a  munici- 
pal corporation  has  acquired  in  its  ptiblic  or  governmental  capac-< 
ity^  and  devoted  to  public  or  governmental  uses,  the  power  of  the 
l^slature  is  indeed  complete,  so  that  the  legislature  may  take  the 
control  of  such  property  from  the  ofTicers  of  the  corporation  and  turn 
.  it  over  to  other  officers  under  the  more  direct  supervision  and  control 
of  the  state;**  or  it  may,  without  compensation  to  the  municipality 
and  without  its  consent,  direct  that  such  property  be  devoted  by  the 
corporation  to  some  other  public  use,  or  turned  over  to  some  other 
governmental  agency  for  some  other  public  purpose;'*  or  it  may 
require  the  municipality  to  expend  its  funds  for  the  acquisition  and 
maintenance  of  such  property;  "  or  it  may  provide  whatever  regula- 
tions for  the  use  and  mana^ment  thereof  it  may  deem  to  be  for 
the  public  int^-est.'*    The  legislative  power  over  municipal  prop- 


15.  Fox  V.  McDonald,  101  A!o.  61,  439,  82  N.  B.  201,  58  L.R.A.  353;  Hig- 
13  So.  416,  46  A.  S.  R.  98,  21  L.R.A.  ginson  v.  Boston  School  House  Com'ra, 
529;  State  v.  Hine,  59  Conn.  50,  21  212  Mass.  583,  99  N.  E.  523,  42  L.B.A. 
Atl.  1024,  10  L.R.A.  83;  Americua  v.  (N.S.)  215;  St.  Paul  v.  Chieago,  et«., 
Perry,  114  Ga.  871,  40  S.  E.  1004,  67  R.  Co.,  63  Minn.  330,  63  N.  W.  267^ 
L.R.A.  230;  State  t.  Bi^d,  121  Ind.  65  N.  W.  649,  68  N.  W.  458,  34  L.R.A. 
514,  23  N.  E.  511,  16  A.  S.  E.  411;  184;  Canton  v.  Canton  Cotton  Ware- 
State  V.  Kolsem,  130  Ind.  434,  29  N.  bouse  Co.,  84  Miss.  268,  36  So.  266, 
E.  595, 14  L.R.A.  566 ;  Amett  v.  State,  105  A.  S.  R.  428;  66  L.R.A,  561 ;  Zanes- 
1C8  Ind.  180,  80  N.  B.  158,  8  L.Rji..  vilie  v.  ZanesvUle  Tel.,  etc.,  Co.,  64 
(N.S.)  1192;  Baltimore  v.  State,  15  Ohio  St  67,  59  N.  E.  781,  83  A.  8,  R. 
Md.  376,  74  Am.  Dec.  572  and  note:  725,  52  L.R.A.  150;  In  re  Philadelphia, 
Com.  V.  Plaisted,  148  Mass.  375,  19  ptc.,  R.  Co.,  6  Whart  (Pa.)  26,  3& 
N.  E.  224,  12  A.  8.  R.  566,  2  LJI.A.  Am.  Dec.  202. 

142;  Dovork  v.  Moore,  105  Mieh.  120,  Note:  35  A.  S.  E.  536,  537.  - 
63  N.  W.  424,  28  L.R.A.  783;  EedeU  .  17.  State  v.  WiUiams,  68  Conn.  131, 
V.  Moores,  63  Neb.  219,  88  N.  W.  243,  35  Atl.  24,  121,  48  L.E.A.  465  and 
93  A.  S.  E.  431,  55  L.kA.  740  (over-  liote;  State  v.  Freeman,  61  Kan.  90, 
ruling  State  v.  Moores,  55  Neb.  480,  76  68  Pae.  969,  47  L.R.A.  67;  Pumphrey 
N.  W.  175,  41  L.RA.  624);  State  v.  v.  Baltimore,  47  Md.  145,  28  Am.  Rep. 
Broatch,  68  Neb.  687,  94  N.  W.  1016,  446;  Kingman,  Petitioner,  153  Mass. 
110  A.  S.  R.  477;  agoeh  v.  Exeter;  70  666,  27  N.  E.  778,  12  L.B,A.  417; 
N.  H.  413,  48  Atl.  IIGO,  85  A.  8.  R.  Prince  t,  Crocker,  166  Mass.  347,  44 
637;  Newport  v.  Horton,  22  R.  I.  196,  N.  E.  446,  32  UR.A.  610;  Attorney 
47"  AtL  312,  50  L.R.A.  330  and  note;  General  v.  Williams,  174  Mass.  476,  56 
Horton  v.  Newport,  27  R.  I.  283,  61  N.  B.  77,  47  L.R.A.  314;  Simon  v. 
Atl.  759,  8  Ann.  Caa.  1097  and  abte,  Nortlnip,  27  Ore.  467,  40  Pac  560,  30 
1  LJl.A.(N.S.)  512  and  note;  Colum-  L.B.A.  171. 

bus  V.  CoIumbit%  82  Wis.  374,  62  N.  18.  State  t.  Atkin,  64  Kan.  174,  67 
W.  426,  16  LJtJL  695.  Pao.  619,  97  A.  S.  E.  343  and  note, 

16.  Tippecanoe  County  r.  lineas,  93  affirmed  191  U.  S.  207,  24  S.  Ct  124» 
V.  8. 108,  23  U..S.  (L  ed;]  8!22;.Hef!-  48  U.  S.  (L.  ed.)  148. 

nor  T.  Cass,  etc.,  Counties,  1^  Til. 
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erty^  when  it  exiBts,  does  not  extend  so  far  as  to  enable  the  legis- 
lature to  require  a  transfer  without  compensation  to  a  private  person 
or  private  corporation.  The  control  which  the  legislature  may  exer- 
cise is  limited;  it  must  act  by  public  agencies  and  for  public  uses 
exclusively.  If  the  city  has  purchased  property  for  purposes  which 
are  strictly  and  purely  public,  as  a  mere  instrumentality  of  the  state, 
such  property  is  so  far  subject  to  the  control  of  the  legislature  that 
other  instrumentalities  of  the  state  may  be  substituted  for  its  manage 
m&at  and  care ;  but  even  the  state  itself  has  no  power  to  require  the 
city  to  transfer  the  title  from  public  to  private  ownership.*^  So  also 
with  respect  to  property  which  a  municipal  corporation  haa  acquired 
in  its  private  or  proprietary  capacity,  the  legislature  is  subject  to  the 
same  constitutional  limitations  as  restrict  its  control  over  the  pn^ 
erty  of  a  pri^'ate  corporation,  and  it  cannot  authorize  the  taking  of 
such  property  for  some  other  public  use  without  the  consent  of  the 
corporation,  except  by  the  exercise  of  eminent  domain  and  upon  the 
payment  of  just  compensation,*^  and  it  cuinot  take  the  contrd  of 
such  property  from  the  hands  of  the  municipality  and  turn  it  over 
to  officers  under  the  direct  supervision  of  the  state,*  or  require  the 
municipality  to  expend  its  funds  or  to  incur  ind^tedness  for  the 
purchase  of  such  property  or  for  undertaking  improvements  of  a 
private  or  proprietary  character,*  or  subject  it  to  any  regulations 
which  would  not  be  justified  as  a  constitutional  exercise  of  the  police 
power  if  applied  to  property  of  a  amilar  character  in  the  hands  of 
a  private  owner.* 

65.  Police  Department. — The  detection  and  prevention  of  crime 
is  clearly  a  public  or  governmental  function,  with  respect  to  which 
A  municipal  corporation  is  wholly  under  the  control  of  the  state, 
and  it  is  well  settled  that  a  statute  which  takes  the  control  of  the 

19.  Mt.  Hope  Cemetery  *.  Boston,  Bep.  218;  Davidson  v.  Hine,  151  Mich. 
158  Mass.  509,  33  N.  E.  695,  35  A.  S.  294,  115  N.  W.  246, 123  A.  S.  R.  267, 


20.  Dartmouth  CollegB  v.  Wood-  (N.S.)  675  and  note;  State  v.  Ed- 
ward, 4  Wheat.  518,  4  U.  S.  (L.  ed.)  wards,  42  Mont.  135,  Ul  Pac.  734, 
629;  Mt.  Hope  Cemetery  v.  Boston,  Ann.  Cas.  1912A  1063,  32  L.R.A. 
158  Mass.  509,  33  N.  E.  695,  35  A.  S.  (N.S.)  1078. 

R.  515  and  note;  Montpeliw  v.  East  2.  People  v.  Chtcago,  51  UL  17,  2 
Montpelier,  29  Vt.  12,  67  Am.  Dee.  Am.  Rep.  278;  People  v.  Detroit,  28 
748.  Mich.  228,  15  Am.  Rep.  202;  Asbary 

Note:  48  L.B.A.  486-493.  v.  Albemarle,  162  N.  C.  247,  78  g.-B. 

1.  Evansville  v.  Stete,  118  Ind.  426,  146,  44  L.RJL.(N.&.)  1189  and  note. 
21  N.  E.  267,  4  L.R.A.  93;  State  v.  3.  Board  of  Education  v.  Blodgett, 
Denny,  118  Ind.  449,  21  N.  E.  274,  4  155  ZU.  441,  40  N.  E.  1025,  46  A.  S. 
L.R.A.  65;  State  v.  Fox,  158  Ind.  126,  R.  348,  31  L.R.A.  70;  Street  v.  Vamey 
63  K.  E.  19,  66  L.R.A.  893;  State  v.  Electrical  Supply  Co.,  160  Ind.  3^ 
Barker,  116  la.  96,  89  N.  W.  204,  93  66  N.  E.  895,  98  A.  S.  R.  325,  61 
A.  S.  R.  222,  67  L.R.A.  244^  Ellemun  LJLA.  154:  Lexinston  v.  Thompson, 
T.  McHaiiu,  30  La.  Ann.  190,  31  Am.  113       640,  68  S.  W.  477, 101  A.  S. 


R.  515  and  note. 


14  Ann.  Cas.  362  and  note,  15  UR.A. 
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police  d^ftrtment  of  a  city  out  of  the  hands  of  the  city  govern- 
ment and  turns  it  over  to  a  police  oommisBion  the  zoembers  of 
which  are  appointed  by  the  goveirnor  of  Ihe  state  is  valid/  except 
in  states  in  which  the  constitution  expfeaslf  provides  that  monicipal 
officers  shall  be  elected  by  the  people  of  the  municipality  whibh  they 
serve.*  Such  a  statute  is  not  objectionable  merely  because  it  pro- 
vides for  the  payment  of  officers  appointed  by  the  state  with  funds 
raised  by  the  zaunicipality,*  or  because  it  requires  the  actual  trans- 
fer of  property  bought  and  paid  for  by  the  dty,  such  as  the  station 
houses  and  their  equipment,  from  tiie  city  to  the  state  without  any 
compensation.' 

66.  Street!  and  Highways.— A  municipal  corporation,  though  hold- 
ing the  fee  in  its  streets,  has  no  private  pr(^iiotary  right  or  interest 

in  them  which  entitles  it  to  compensation,  under  the  constitution, 
when  they  are  subjected  to  an  authorized  additional  burden  of  a 
public  nature,  and  consequently  the  legislature  may  authorize  the 
laying  of  pipes,  wires,  rails  and  other  structures  by  a  public  service 
corporation  in  the  streets  of  a  city  or  town  without  the  consent  of 
the  municipal  authorities  and  without  any  provision  for  condemning 
or  otherwise  acquiring  the  right  of  way,*  may  direct  a  public  high* 


R  361,  57  LJLA.  775;  People  v.  Coler,  Gooch  v.  Exeter,  70  N.  H.  413,  48  AtL 

166  N.  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  1100,  86  A.       R.  637;  Newport  v. 

605,  52  L.B.A.  814;  Cleveland  v.  Clem-  Horton,  22  R.  I.  106^  47  All.  312,  50 

eats  Bros.  Const.  Co.,  67  Ohio  St.  197,  L.R.A,  330  and  note;  Horton  v.  New- 

65  N.  E.  886,  03  A.  S.  £.  670,  69  port,  27  K.  I.  283,  61  Atl.  769,  8  Ann. 

L.R.A.  776.  Caa.  1097  and  note,  1  L.R.A.(N.S.) 

4.  Fox  V.  McDonald,  101  Ala.  61,  512  and  note;  Burch  v.  Hazvhrieke,  39 

13  So.  416,  46  A.  S.  R  98,  21  L.RA.  Grat.  (Vs.)  24,  32  Am.  Rep.  640. 

.529:  Ameneos  v.  Perry,  114  Gm.  871,  6.  Ratbboue  v.  Wirtb,  150  N.  Y. 

40  B.  E.  1004,57  L.R.A.  230;  State  V.  459,  46  N.  E.  15,  34  L.R.A.  408; 

Blend,  121  Ind.  514,  23  N.  E.  511,  16  O'Connor  v.  Fond  du  Lac,  109  Wis, 

A.  S.  R,  411;  State  v.  Kolsem,  130  253,  85  N.  W.  327,  53  L.R.A.  831. 

Ind.  434,  29  N.  E.  596,  14  URA.  6«6;  Note:  1  L.RA.(N.S.)  614. 

Amett  V.  State,  168  Ind.  180,  80  N.  fl.  Baitimore  v.  State,  15  Ud.  376, 

E.  153,  8  L.B.A.(N.S.)  1192;  Lexinff-  74  Am.  Deti.  572;  Horton  y.  Newport, 

ton  V.  Thompson,  113  Ry.  540,  68  S.  27  R.  I.  283,  61  AtL  759,  8  Ann.  Caa. 

W.  477,  101  A.  S.  R.  361,  57  URA.  1097, 1  UR,A.(N.S.)  612. 

775;  Baltuuon  v.  State,  15  Md.  376,  7.  Balttmore  v.  State,  15  Md.  376, 

74  Am.  Dec.  572  and  note;  Com.  v.  74  Am.  Dec.  672. 

Plaisted,  148  Mass.  375,  19  N.  E.  224,  Note:  8  Ann.  Cw.  1103. 

12  A.  S.  R  566,  2  L.R.A.  142  and  8.  St.  Paul  v.  Cldeago,  etc,  R.  Co., 

note:  Davidson  v.  Hine,  151  Mkh.  294,  63  Minn.  330,  63  N,  W..267,  65  N.  W. 

115  N.  W.  246,  123  A.  6.  R.  267,  14  649,  68  N.  W.  468,  34  L.R.A.  184; 

Ann.  Gas.  362,  15  L.R.A.(N.S.)  676;  Meridian  v.  Westeni  Unioa  Tel.  Co., 

RedeU  V.  Mooree,  63  Neb.  219,  88  N.  72  Miaa  910, 18  So.  84,  29  L.R.A.  770; 

W.  243,  93  A.  S.  R.  431,  55  L.R.A.  740  Canton  v.  Canton  Cotton  Warehouae 

(overrtiing  State  v.  Moorea,  65  Neb.  Co.,  84  Miss.  268,  36  So.  266,  105  A. 

480,  76  K  W.  176,  41  L.RA.  624);  8.  R  428,  66  L.RA.  561;  EaneeviUe 

State  T.  Bioatch,  68  Neb.  mi,  94  N.  v.  EanesviUe,  Tel.,  etc.,  Co.,  64  Ohio 

W.  1016,  110  A.  S.  R.  477  and  note:  St  67,  69  N.     781,  88  A.  S.  R.  726, 
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way  to  be  destroyed  by  the  construction  of  some  other  public  work 
without  compeoBation  to  the  municipality  in  which  it  is  located,* 
may  require  a  municipal  corporation  to  appropriate  rnostey  or  to  incur 
a  debt  for  the  laying  out  or  maintenanoe  of  a  partioulax  public  way/* 
may  prescribe  the  hours  of  labor  upon  the  public  streets  of  a  city 
or  town/'  and  may  transfer  the  control  of  certain  of  tiie  streets  of 
a  city  to  park  commissioners,  for  the  purposes  of  a  boulevard  and 
driveway.^'  It  necessarily  follows  that  the  legialatuie  of  a  state  has 
the  power  to  take  the  control  of  all  the  streets  of  a  city  out  of  the 
hands  of  the  municipal  authorities  and  to  turn  them  over  to  a  com- 
mission of  state  officers,  knd  although  there  is  some  authority  to  the 
contrary  1'  such  a  deeiaon  is  essentially  ,  unsound. 

67.  Fire  Department-T-The  question  whether,  the  extinguishment 
of  fires  is  a  function  carried  on  by  a  city  in  its  private  and  propri- 
otary  or  in  its  public  and  governmental  capacity  is  one  upon  which 
there  is  a  maarked  conflict  of  authority.  It  is  alm(»t  universally  held 
&at  this  function  is  so  far  public  that  the  city  is  not  liable  in  tort 
for  the  n^Ugence  of  the  firemen  in  its  employ/*  and  upon  the  same 
prineiple  it  is  held  in  some  states  tliat  tliere  is  no  constitutional 
objection  to  a  statute  which  takes  the  control  of  a  fire  department 
which  had  been  lawfully  established  by  a  municipal  corporation  at 
its  own  expense  out  of  the  hands  of  the  municipality  and  transfers 
it  with  a^l  the  fire  stations,  apparatus  and  other  property;  real  and 
personal,  used  by  the  department  to  a  commission  appointed  by  the 
governor  of  the  state.**  In  other'  states,  which  kaclude  tho  majority 
in  which  the  question  has  arisen,  it  is  pointed  out  that  the  duty  of 
a  fire  department  is  confined  to  the  suppression  of  fires  arising  within 
the  municipal  limits,  and  that  those  livijig,  outside  the  municipality 
are  not  afiEected  by  the  performance  bf  this  duty  unleas  tfaey  visit 
the  municipality  or  have  ,  property  within  its- limits,  and  it  is  con- 

52  L.R.A.  150j  Portland,  etc.,  R.  Co.  11.  State  v.  Atkin,  64  Kan.  174,  67 

V.  Portland,  14  Ore.  188,  12  Pac.  265,  Pac.  619,  97  A.  S.  R.  343  and  note, 

58  Am.  Rep.  299;  In  n»  Philadelphia,  aBimed  191  U.  S.  207,  34  S.  Ct.  m, 

etc.,  R.  Co.,  6  Whart.  (Pa.)  25,  36  48  U.  S.  (L.  ed.)  148. 

Am.  Dec.  202.  See  San  Antonio  Trac-  12.  People  v.  Walsh,  56  III.  232,  36 

tion  Co.  v.  Attgelt,  200  U.  S.  304,  26  Am.  ftep.  135. 

S.  Ct.  261,  50  U.  S.  (L.  ed.)  491.   See  13.  State  v.  Denny,  118  Tnd.  382,  21 

also  HiGHWATs,  vol.  13,  p.  163  et  seq.  N.  E.  252,  4  L.R.A.  79. 

9.  H^ner  v.  Caaa^  etc.,  Coontaes,  14.  See  infra,  par.  398. 

193  lU.  439.  62  N.  &.  201,  68  L.R.A.  16.  Redell  v.  Moores,  63  Neb.  219, 
353.             ■                             .88  N.  W.  243,  93  A.  S.  R.  431,  65 

10.  State  V.  Williams,  68  Conn.  131,  Ii.R.A.  740  (overruling  State  v. 
35  Atl.  24,  421,  48  UR-A.  465  and  Moores,  65  Neb.  480,  76  N.  W.  175, 
note;  Pamphrey  v,  Baltimore,  47  Md.  41  L.R.A.  624) ;  State  v.  Broatch,  68 
146, 28  Am.  Rep.  44d;  Prince  v.  Crock-  Neb.  687,  94  N.  W.  1016,  UO  A,  S.  R 
er,  166  Maes.  347,  44  N.  E.  446,  32  477. 

L.R.A,  610;  Simon  v.  Northnp,  27  Ore.  Note:  U  Aaa.  Cas.  358.          .  . 
487,  40  Pac.  560,  30  LiLA.  171. 
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sider&d  that  &e  possibility  of  tiiat  occurrence  does  not  make  t^e 
department  an  agency  of  the  state,  so  as  to  place  it  within  the  con- 
stitutional power  of  the  le^slature  to  take  it  over  from  the  munici' 
pality  without  compenBtftion.^*  It  has  even  been  held  that  a  statute 
&cing  the  diaries  the  different  members  of  a  tiounicipal  fire  departs 
ment  is  unconstitutional  as  a  violation  vf  tbe  right  of  the  municipal- 
ity to  govern  ita  purely  local  affairs.'* 

68.  Public  Parks. — The  ques^n  whether  a  ^stem  of  publia  parks 
is  owned  and  operated  by  a  nrairicipalifcy  in  its  pPoprietary  or  in 
its  goveifntnentai  capacity  ia  one  up<m  which  the  authorities  are  not 
in  ^greemebi.  On  oiie  side  it  is  said  that  the  use  of  the  park  is  in 
kind  analogous  to  those  confessedly  public.  It  closely  resembles  roads 
and  bridges.  These  are  open -to  general  public  tiavel  wit^wiut  ref- 
erence to  the  resddence  of  the  traveler.  The  enjoyment  of  a  public 
park  can  hardly  be  restricted  to  residents  off  e  particulftr  city  or  town. 
It  cannot  be  made  a  source  of- revenue  as  may  a  system  of  water-, 
works  or  sewerage,  or  gas,  electric  light,  oi  inark0tB.  Its  use  by 
those  most  neediftg  it  might  be  preventad  by  any  pecuniary  charge. 
Historically,  the  advantages  derived  from  -parks  never  have  been 
treated  as  proper  subjects  for  piivfMS'  enterprise  as  have  the  other 
functions  which,  When  assumed  by  the  city  or  town,  have  beeg 
regarded  as  privafd.  On  the  contn^,  park^  in  the.  proper  sense  to 
which  the  public  are  regularly  admittod,  have  been  in^parahly  con- 
nected with  a  public  agency.  The  dominant  aim  in  the  establish- 
ment of  public  paiks'  appears  to  be  the  common  good  of  mankind, 
rather  than  the  special  gain  or  private  beneBt  of  a  particular  city 
or  town.  The  healthful  amd  civiliring  influence  of  parks  in  and  near 
congested  areas  6f  population  is  'of  more  than  looal  interest  and 
becomes  a  concern  of  the'  state  undet  modern  ccnditious.  It  has 
accordingly  been  held  that  the  legislature  may  requirfr  the  devotion 
of  a  portion  of  a  public  park  to  sotae  other  public  use  without  com- 
pensation to  the  municipal  corporation  which  owned  the  park  and 
without  its  conwnt,^^  or  it  may  compel  a  municipality  to  take  by  emi- 
nent domain  and  pay  for  with  it^  own  funds  property  to  be  used  for 

16.  BvaDEtrille  v.  State,  118  Ind.  t7.  Lenngton  v,  Thompson,  U3  Ky. 

426,  21  N'  E.  267,  4  L.R.A.  93;  State  540,  68  S.  W,  477,  m  A,  S.  K.  361, 

Denny,  118  Ind.  440,  21  N.  E.  27^  57  L.B.A.  775. 

4  L.R.A.  65;  State  v.  Blend,  121  lud,  18.  Daughtera  v.  Riley  County,  81 

514,  23  K.  E.  511,  16  A.  8.  R.  411;  Kan.  548,  1Q6  Pac.  297,  27  L.R.A. 

SUte  T.  Fox,  158  W  126,  63  K.  E.  (N.3.)  938;  Codman  v.  Crocker,  203 

19,  56  L.RJ^.   898;   Lexmgton   v.  MaaiL  14ft,  89  R.  E.  177,  25  L.R.A. 

ThompBOn,  113  Ky.  540,  68  8.  W.  477,  (N.S.)  980  and  note;  Higginson  v. 

101  A.  S.  R.  361,  57  L.R.A.  775;  Da-  Boston  Treasurer,  etc^  Com'rs,  212 

TidBoD  V.  Hine,  151  Mich.  294,  115  N.  Mass.  583,  99  N.  E.  52^  42  L.R.A. 

W.  246,  123  A.  S.  R.  267,  14  Ann.  (N.fl.)  215. 

Cas.  352  jmA  note,  15  L.R.A.(N.&.)  Note:  Ana.  Gas.  lfil2A  1069-1070. 

675  and  note.                  •         -  ■  ■■ 
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park  purposes.^*  On  the  hand,  it  ia  said  (hat  the  people  of 
the  state  as  a  whole  have  no  interest  in  the  parks  of  a  particular  city. 
Primarily,  at  least,  such  parks  are  for  the  adoroment  of  the  city 
and  for  tiie  pleasure  and  recreation  of  ita  people.  While  visitors 
may  enjoy  them  freely  as  a  matter  of  right,  yet  if  that  bare,  intan- 
gible right  is  suffident  to  create  the  public  interest  of  the  entire 
people  of  the  state  in  these  parks,  then  it  is  difficult  to  understand 
what  is  meant  by  the  purely  local  and  private  concerns  of  a  city. 
Accordingly  it  has  been  held  that  statutes  are  unconstitutional  if 
they  provide  for  the  management  of  the  parks  of  a  city  &  board 
selected  by  the  state,***  or  which  xequira  a  city  to  expend  its  funda 
for  the  laying  out  of  a  public  park.'* 

69.  Waterworks. — ^It  is  almost  universally  oonceded  that  the  oper- 
ation of  a  waterworks  system,  by  which  a  supply  of  water  is  brought 
into  a  town  and  distributed  by  means  of  pipes  to  the  residences  and 
places  of  business  of  the  inhaUtants,  is  undertaken  by  a  munici- 
pality in  its  private  or  proprietary  capacity.'  It  has  accordingly  been 
held  that  a  statute  taking  an  ffldsting  waterworks  plant  out  of  the 
hands  of  the  munioipal  corporation  which  built  and  paid  for  it  and 
turning  it  over  to  commiseionecB  appointed  by  the  state  authorities 
is  unconstitutional,*  and  similarly  a  statute  requiring  a  municipal 
corporation;  before  establishing  a  waterworks  system,  Hxst  to  purchase 
any  existing  plant  in  operation  within  its  limits,  whether  or  not  such 
plant  could  be  utilized  as  part  of  tiie  projected  system  or  would  have 
any  value  whatever  to  the  municipality,  is  unconstitutional.*  The 
only  authorities  which  dissent  fr(»n  the  proposition  that  the  conlrol 
of  a  municipal  system  of  waterworks  ean  be  taken  from  the  munici* 
pality  only  by  &e  ttfereise  of  eminent  domain  and  tihe  payment  of 
just  compensation  are  those  which  deny  the  existence  of  any  private 
or  proprietMy  capacity  whatever  in  a  municipal  corporation.*  A 
municipal  forparation  operating  a  waterworks  for  profit  is,  however, 
like  a  private  corporation  engaged  in  the  same  business,  bound  to 

19:  Attorney  General,  v.  Willians,  Waterwoika  Co.  v.  Hnioni  7  S.  D.  9^ 
174  Mass.  476,  65  N.  E.  77,  47  L.R.A.  62  N.  W.  976,  68  A.'  8.  B.  817,  30 


20.  People  t.  Detroit,  28  Mich.  928,  works. 
15  Am.  Rep.  202:  State  v.  Edwards,  SL  State  v.  Batker,  110  la.  96,  89 
42  MoDt.  135,  111  Pac.  734,  Ann.  Cas.  Vf.  W.  204,  93  A.  S.  R.  222,  57  L.RJL 
1012A  1063  and  note,  32  L.B.A.(N.8.)  244. 

1078.   See  also  Pabks  ahd  Squabsb.  8.  Hdcna  Consol.  Water  Co.  v. 

21.  People  V.  Chicago,  61  111.  17,  2  Steele,  20  Mont  1,  49  Pae.  382,  37 
Am.  Rep.  278;  People  r.  Detroit,  28  L.R.A.  412;  Asbury  v.  Albcsnarle,  162 
Mich.  228,  IS  Am.  Rep.  202.  N.  C.  247,  78  S.  E.  146,  44  LJt.A. 

1.  Omaha  Water  Co.  v.  Omaha,  147  (N.S.)  1180. 

Fed.  1,  77  C.  C.  A.  287,  6  Ann.  Cas.  4.  Coyle   v.   Mclntire,   7  Houst. 

614,  12  L.B.A.(N.S.)  736;  Mt.  Hope  (DeL)  44,  BO  Atl.  728,  40  A.  S.  B. 

Cemetery  v.  Boston,  158  Mass.  509,  33  160. 

N.  £.  695,  35  A.  S.  R.  516;  Huron  Note:  44  LJl.A.(N.S.j  1089. 


314. 


L.R.A.  848.    See  generaUy,  Watbs- 
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BUj^ly  wator  at  leasonable  rates,  and  is  subject  to  the  oontrol  of 
the  legislature  in  determining  the  rates  in  the  same  manner  as  a 
private  corportaion.'* 

70.  Health  Department;  Cemeteriea.— The  preserration  of  the  pub- 
lic health  is  a  public  and  governmental  function,  and  a  statute  pro- 
viding, for  ihe  appointment  of  the  board  of  health  of  a  city  by  the 
governor  <rf  the  state,  and  requiring  the  city  to  turn  over  to  such 
board  its  hoi^itals  and  all  the  other  property  of  its  health  depart- 
ment and  to  raise  such  funds  as  the  board  shall  detemuQe  are  neces- 
sary for  its  use,  is  constitutional  *  When  a  municipal  corporation 
ovrns  and  operates  a  cemetery  in  the  same  manner  as  a  private  corpo- 
ration, by  Baling  burial  rights  ther^  to  any  persons  who  wish  to 
purchase  them,  whether  residents  or  nonresidents,  and  derives  there- 
from sufficioat  revenue  to  pay  the  burial  expenses  of  all  paupers 
lying  within  the  corporate  limits,  the  legislature  cannot  require  the 
omnetery  to  be  turned  over  to  a  private  corporation  without  compen- 
sation to  the  municipality.'  When,  however,  a  municipality  holds 
a  cemetery  merely  as  trustee,  without  any  beneficial  interest  therein, 
the  l^slatnre  may  provide  for  ihe  turning  over  of  the  cemetery  to 
another  traatee  without  thereby  violating  any  of  the  rights  of  the 
municipality.* 

71.  Schools;  Sewers;  Libraries. — ^Essentially  and  intrinsically,  the 
schools  in  which  are  educated  and  trained  the  children  who  are  to 
become  the  rulers  of  the  commonwealth  are  matters  of  state,  and  not 
of  local,  jurisdiction.  In  such  mattera  the  state  is  a  unit  and  the 
legislature  the  source  of  power.  The  authority  ov6r  schools  and  school 
affairs  is  not  nec^sarily  a  (distributive  one  to  be  exercised  by  local  , 
instrumentalities,  but,  on  the  contrary,  it  is  a  central  power  residing 
in  the  leg^lature  of  the  state.  It  is  for  the  lawmaking  power  to 
determine  whether  the  authority  shall  be  exercised  by  a  state  board 
of  education,  or  distributed  to  county,  township  or  city  organizations 
throughout  tlie  state.  If  the  power  is  given  to  the  local  communi- 
ties, it  may  be  withdrawn  at  any  time,  in  whole  or  in  part,  and  a 
state  statute  regulating  the  conduct  of  the  public  schools  by  the 
respective  municipalities  is  clearly  constitutional.*    So  also  a  state 

6.  Baton  v.  Weiser,  12  Idaho  544,  R.  616  atid  note.  See  CsinrEsiaB, 
86  Pac  541, 118  A.  S.  R.  225;  Fell  t.  vol.  5,  pp.  243-244. 
Coenr  d'Alene,  23  Idaho  82,  129  Pac.  8.  Snath  t.  WestcoU,  17  B.  I.  366, 
643,  43  L.B.A.(N.S.)  1095;  Twitohell  22  Ati.  280,  13  L.R.A.  217  and  note; 
v.  Spokane,  5S  Wash.  86, 1(A  Pae.  150,  Columbus  t.  Columbns,  82  Wis.  374, 
133  A.  S.  B.  1021,  24  L.RJ^.(KJS.)  62  N.  W.  425^16  r,.R.A.  695  and  note. 
290.  9.  SUte  v.  Hawortb,  122  Ind.  462, 

«.  Davoiek  v.  Uoor%  106  Ifieh.  120,  23  N;  E.  946,  7  UB.A.  240;  State  v. 
63  M.  W.  424,  28.  L.R.A.  783.    See  FreemaD,  61  Kan.  90,  58  Pae.  959,  47 


7.  Mt.  Hot>e  -l&eteT;  v.  Boston,  500,  53  S.  W.  062,  ^  LJft.A.  U7. .  Sm 
158  UasB.  609,  33  N.  £.  695,  36  A.  S.  Schools. 


L.R.A.  67;  Leeper  v.  State,  103  Tenn. 
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oHicer  may  be  made  a  member  ex  officio  of  ibe-'Bchool  comnuttoea 
of  the  various  towns  of  a  stata^*  The  construfitiori  of  sewers  aod 
drains  is  a  public  and  governmental  function,  and  the  power  of 
constructing  sewers  and  druoa  in  a  particular  mnnitipaiity  may 
be  conferred  upon  any  o£5cers  or  board  upon  which  the  legislature 
may  see  fit  to  confer  it.'^  So  aJso  a  mumoipai  corporation  may  be 
required  by  the  legidature  to  pay  the  coet  of  a.aewera^  system  with- 
out its  consent.**  The  uses  to  which  a  public  library  i»  put  Bve 
largely  local*  end  the  benefits  to  be  derived,  from  such  a  library 
must  necessarily  inure  mostly  to  the  people  of  the  city  which  estab- 
lishes it,  and  it  is,  therefore,  not  within  the  power  of  the  legislature  to 
confer  the  power  of  levying  a  tax  therefor  upon  a  board  not  directly 
responsible  to  the  people  of  the  city." 

72.  Property  Held  in  Trust — When  a  city  or  town  holds  the  noiced 
legal  title  to  certain  property,  in  trust  for  the  benefit  of  its  inhabitants 
for  a  certain 'designated  purpose  exclusively,  and  has  no  beneBcial 
interest  in  the  property  or  power  to  convey  it,  and  is  bound  to  devote 
the  proceeds  from  the  use  of  the  property  for  the  purposes  of  the 
(rust,  the  legislature  may  enact  a  statute  providing  for  the  turning 
over  of  the  property  to  a  difTetent  trosteei  withoat  consent  of  the 
city  and  without  compensation  to  it,  regardless  of  the  character  of 
the  property  or  the  capacity  in  which  it  is  held  by  the  munici- 
pality, so  far  as  the  rights  of  the  municipali^  are  concerned.**  When, 
however,  a  trust  was  created  by  will  or  deed  by  which  it  was  pro- 
vided that  the  trust  fund  should  be  adminiat«r«l  by  a  municipal 
corporation  or  by  certain  officers  thereof,  und  the  trust  was  accepted 
by  the  corporation,  a  statute  turning  over  the  managcrrient  of  the 
trust  fund  to  a  private'  corporation  is  unconstitutional  as  impairing 
the  obligation  of  the  contract  between  the  donor  and  the  munici- 
pality." 

73.  Legislative  Control  over  Municipal  Funds. — The  control  of  the 

legislatui-e  over  the  revenues  of  a  municipality  derived  from  taxation 
is  perhaps  as  absolute  as  its  control  of  any  other  species  of  municipal 
property.  It  may  doubtless  require  equities  existing  against  such 
revenues  to  be  recognized  and  discharged.  Thus  if  moneys  have 
been  raised  for  a  specific  purpose  and  paid  into  the  treasuiy  of  the 


Atl.  1024,  10  L.R.A.  83.   ■  '    1, 19  U.  S.  (L.  ed.)  53;  Smith  t.  Wea- 

11.  Martin  v.  I^ler,  4  N.  D.  278,  60  cott,  17  R.  I.  366,  22  Atl.  280,  13 
N.  W.  392, 25  L.B.A.  838.  See  Dsmms  L.R.A.  217  and  note;  Columbus  v. 
avd  Sswers,  vol.  9,  p.  621.  Columbus,  82  Wis.  374,  62  N.  W.  425, 

12.  Kmgman,  P«tHioner,  163  Uam.  1«  L.R.A.  995  and  liAte.  -  r 
566,  27  N,  E.  778,  12  L.R.A.  417.  Note:  35  A.  S.  R.  531,  638. 

13.  State  V,  Des  Hoinea,  103  la.  76,  16.  Gary  Library  v.  Blis,  Ifil 
72  N.  W.  639,  64  A.  B.  R.  167,  39  Man.  364,  25  N.  £.  92,  f  ElBA.  765. 
L.R.A.  286.  .  - 


10.  State  V.  Hine,  59  Conn.  60,  21 
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mcmicipaliiy,  after  which  it  becomes  clear  that  the  purpose  is  not 
to  be  accomplished  nor  even  longer  sought,  the  legislature  may  direct 
the  repayment  to  the  taxpayers  of  the  moneys  thus  received  from 
them.'*  Within  certain  timita  considered  elsewhere  the  legislature 
may  validiUift  contracts  and  impose  liabilitiee  on  municipal  corpora- 
tions, and  may  thus,  in  effect,  appropriate  their  revenues  to  purposes 
■not  contemplated  when  they  were  levied  and  collected.  This  doubt- 
leas  extends  to  oompelling  municipalities  to  discharge  claims  founded 
in  equity  and  good  conscience,  bqt  for  the  enforcement  irf  which 
the  parties  in  interest  were  without  any  means  of  redress  until  the 
legislature  interposed  in  their  behalf  by  requiring  their  reimburse- 
ment  by  the  city.''  The  legidature  may  also  impose  upon  a  munici- 
pality the  performance  of  certain  duties  of  a  public  nature,  and 
may  require  it  either  to  raise  moneys  for  that  purpose  or  to  devote 
to  it  revenues  already  on  hand,  and  hence  may  require  such  reve- 
nues to  be  used  for  such  public  purposes  as  constructing  and-  repair^ 
ing  bridges  and  other  public  highways,  building  houses,  jails,  hos- 
pitals, and  the  like.**  The  legislature  has  no  power,  however,  to 
compel  a  municipality  to  enter  into  an  obligation  of  a  private  nature, 
or  to  divert  its  funds  to  priyato  purposes.'*  A  city  has  no  vested 
right  in  aoiuwes  of  revenue  from  a  partioular  fovm  of  taxation,-  but 
the  l^islature  may  at  any  time,  aa  f ar  as  the  municipal  corporation 
is  concerned,  change,  and  modify,  or  altogether  take  away,  the  par- 
ticular source  of  revenue.*"  A  grant  of  the  power  of  taxatKoi  by  (he 
legiBlature  of  a  state  to  a  town  does  not  form  such  a  contract  between 
the  state  and  the  town  as  is  within  the  protection  of  the  provision 
of  the  o(»i8titution  of  the  United  States  which  forbids  the  passage 
by  a  state  of  a  law  impairing  the  obligation  of  contracts.  The  con- 
ferring of  such  right  of  taxation  is  an  exercise  by  the  legislature  of 
a  public  and  governmental  power.  It  is  the  imparting  to  the  town 
of  a  portion  of  the  power  belonging  to  the  state,  which  it  can  law- 
fully iinpart  to  a  subordinate  municipal  corporation.  But,  from  the 
very  chariwiter  of  the  power,  it  cannot  be  imparted  in  perpetuity,  and 
is  always  subject  to  revocation,  modification  and  control  by  the  legis- 
lative autboiity  of  (be  state.' 

16.  Tippeeanoe  Connty  v.  Lucas,  93  adelphia,  21  Pa.  8t  147,  59  Am,  Dec. 
U.  S.  108,  23  U.  8,  (L.  ed.)  822,  769. 

17.  See  supra,  par.  32.  Note:  48  L.R.A.  468. 

18.  New  Orleans  v.  Clark,  96  U.  S.  19.  See  supra,  par.  19. 

644,  24  U.  S.  (L.  ed.)  521;  -QuthTie  20.  Davoek  v.  Moore,  105  Hiob.  120, 
Nat.  Bank  t.  Guthrie,  173  U.  B.  528,  63  N.  W.  424,  28  L.R.A.  783. 
19  S.  Ct.  513,  43  U.  S.  (L.  ed.)  796;  1.  WUliamson  v.  New  Jersey,  130 
Eiugman,  Petitioner,  153  Mass.  566,  V.  S.  189,  9  S.  Gt.  453,  32  U.  S.  (L. 
27'N.  E.  778, 12  Ii.R.A.  417;  Darling-  ed.)  915:  Saginaw  Coantv  v.  HubingH 
Um  v.  New  York,  31  N.  T.  1«4,  86  Am.  er.  137  Mich.  72,  100  N.  W.  261,  4 
248  and  note:  Sharpleea  v.  Phil-  Ann.  Cas.  792.  . 
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74.  Legislative  Control  over  Uumcipal  Contracts  «nd  Fnndiiaei^ 

When  a  municipali^  has  eatered  into  a  lawful  contract  with  a  titird 
person  which  it  had  the  capacity  and  power  to  carry  into  effect, 
the  legislature  cannot  subsequently,  as  against  euoh  third  person, 
deprive  it  of  its  capacity  and  power  to  carry  the  contraot  into  effect 
or  substiantially  impair  the  same.'  A  contract  to  which  a  municipal 
corporation  is  a  party,  relating  to  a  pubHlT  and  governmental  matter, 
may  be  revoked  by  the  legislature  with  the  consent  of  Uie  other  party 
without.  tJiereby  violating  the  right  of  the  munioipaiity.'  So  also 
franohises  granted  by  a  state  to  a  municipality,  especially  if  of  a 
public  nature,  such,  for  instance,  as  a  right  to  maintain  a  ferry  or 
wharf,  and  to  collect  tolls  for  the  use  thereof,  are  not  regarded  as 
resting  upon  contract,  and  may  therefore  be  impaired  or  destroyed 
at  the  pleasure  of  the  legislature.^  If,  however,  a  state  has  granted 
property  to  a  municipality,  it  can  neither  retract  the  grant  nor  impose 
limitatipns  upon  the  action  of  the  municipality  with  reepect  to  the 
property  which  it  would  not  be  possible  for  it  to  impose  had  the 
property  been  acquired  by  purchase  from  a  private  proprietor^ 

rV.  Implied  Powerb 

-  75.  Powers  Hast  Be  Incident  to  Those  Expressly  Granted.— The 

legislature  of  a  state,  merely  by  establishing  a  municipal  corporation, 
does  not  ddegate  to  such  corporation  the  right  to  exercise  all  the 
governmental  powers  of  the  state  within  its  territorial  limits,  or 
even  such  powers  as  are  commonly  exercised  by  a  municipal  corpo- 
ration of  the  same  class.*  It  is  well  settled  &at  a  municipal  corpo- 
ration has  only  such  powers  as  are  clearly  and  unmistakably  granted 
to  it  by  its  charter,  or  by  other  acts  of  the  legislature,  and  oonsfr- 
quently  can  exeroisp  np  powers  not  expressly  granted  to  it,  except 
those  which  are  necessarily  implied  or  incident  to  the  powers  expressly 
granted  and  those  which  are  indispensable  to  the  declared  objects 
and  purposes  of  the  corporation.^    Any  fair  and  reasonable  doubt 

2.  Ooodale  Fenuell,  27  Ohio  St  67  Waab.  37,  120  Pao.  861,  Ann.  Caa. 
426,  22  Am.  Rep.  321.  19ISD  78  and  note,  L.R.A.19UC  287. 

3.  Worcester  t.  Worcester  Consol.  Contra,  Ellennu  t;  KcMains,  90  La. 
St.  B.  Co.,  196  U.  8.  539,  26  S.  Ct  Ann.  190,  31  Am.  Rep.  218. 

327,  49  U.  S.  (L.  «4.)  601.  Notes:  35  A.  S.  R.  539;  3  Ann.  On. 

4.  East    Hartford    t.    Hartford  93. 

Bridge  Co.,  10  How.  5U,  13  U.  S.  (L.  5.  Note:  35  A.  3.  R.  532. 
ed.)  518;  New  Orleans,  etc,  B.  Co.  v.  6.  As  to  the  power  of  tazation,  see 
EUermau  105  V.  S.  166,  26  U.  8;  (L.  infra,  par.  242  et  aeq.  Aa  to  poliee 
ed.)  1016;  New  Prleana  t.  New  Or-  powen,  see  infra^  par.  106  et  aeq.  As 
leans  Waterworica  Co^  142  U.  S.  -79,  to  power  to  gnmt  a  atxeet  frandiis^ 
12  8.  Ct.  142,  36  n.  S.  (Lw  ed.)  043;  see  infra,  par.  424  et  aeq. 
Saginaw  County  v.  Hubinger,  187  7.  Ottawa  v.  Carey,  108  U.  S.  110, 2 
Hieh.  7%'400  N,  W.  261,  4  Ann.  Caa.  S.  Ct.  361,  27  U.  S.  (U  ed.)  669; 
792  and  note;  8tate  t.  Superior  Court,  Eufanla  t.  UoNab,  67  Ala.  688,  42 
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•concerning  Uie  existence  of  the  power,  or  any  ambiguity  in  the  statute 
upon  which  the  assertion  of  the  power  rests,  is  to  be  resolved  against 

■Am.  Sep.  UB;  Mobile  t.  Lonisrille,  South  Covii^ton,  etc.,  R.  Ga  t.  Bern, 

«te.,  R.  Co.,  84  Ala.  115,  4  So.  106,  5  03  Ky.  43, 18  S.  W,  1028,  40  A.  S.  R 

A.  S.  R.  3«8;  Posey    North  Biniung-  161,  15  L.R.A.  604;  HeiskeU  v.  Balti- 

iiam,  154  Ala.  611,  46  So.  663,  15  more,  65  Md.  125,  4  Atl.  116,  57  Am. 

LJl.A.(N.S.)  711  and  note;  Fhillippi  Rep.  308;  Rushe  t.  Hyattsville,  116 

Leet,  19  Cola  179,  34  Pae.  902,  41  Md.  122,  81  Atl.  278,  Ann.  Cas.  1913D 

Jl.  S.  B.  230  and  note;  Lord     Den-  73;  Stetson  t.  Eempton,  13  Mass.  272, 

rer,  58  Cob.  1,  143  Pae.  284,  Ann.  7  Am.  Dec.  145  and  note;  Spanlding 

Caa.  1916C  893  and  note,  L.R.A.1915B  v.  Peabody,  153  Mass.  120,  26  N.  £. 

^6;  Gregonr  v.  Bridgeport,  41  Conn.  421,  10  L.R.A.  397;  St  Patd  t.  Laid- 

76, 19  Am.  Rep.  485;  Murphy  v.  Jack-  ler,  2  Ifiiita.  190,  72  Am.  Dee.  89;  St. 

-donviUe,  18  Fla.  318, 43  Am.  Rep.  323;  Paul  t.  Traeger,  25  Minn.  248,  33  Am. 

Jacksonville  Electric  Ug^t  Co.  v.  Jack-  Rep.  462 :  Farmer  v.  St.  Paul,  65  Minn. 

Grille,  36  Fla.  229,  18  So.  677,  51  176,  67  N.  W.  990,  33  UR.A.  199;  Red 

4l.  S.  R.  24  and  note,  30  L.R.A.  640;  Wing  t.  Chicago,  ete.,  B.  Co.,  72  Minn. 

'State      Tampa  ^aterworfca  Co..  56  240,  75  N.  W.  223,  71  A.  8.  R.  482; 

Via.  858,  47  So.  358,  19  L.R.A.(N.S.)  St.  Paul  t.  Robinson,  120  Minn.  383, 

;83;  Malone  t.  Quincy,  66  Fla.  52,  62  152  N.  W.  777,  Ann.  Gas.  1916E  845 

So.  922,  Ann.  Gas.  1916D  208;  Lees-  (relating  to  the  power  to  restrict  the 

tniTK  v.  Putnam,  103  Ga.  110, 29  6.  E.  use  of  street  ear  transfers  to  the  per- 

-*i02,  68  A.  S.  R.  80  and  note;  Lofton  sons  to  whnn  they  were  issued)  >. 

GolUna,  U7  Oa.  434,  43  S.  E.  708,  People  t.  Albany,  U  Wend.  (K.  T.) 

-hi  LJUu  150;  Petersburg  v.  Mappin,  539,  27  Am.  Dee.  95  and  note;  Wells 

14  111.  193,  56  Am.  Dec.  501;  Chicago  t.  Salina,  119  N.  Y.  280, 23  N.  E.  870, 

iss-Light,  ete.,  Go.  v.  People's  Oaa-  7  UB.A.  759;  Eiakine     Steele  Coun- 

^•ght,  etc,  Co.,  121  m.  530,  13  N.  E.  ty,  4  N.  D.  339,  60  N.  W.  1050,  28 

'ri0,  2  A.  S.  R.  124;  Hiiesing  v.  Rock  L.R.A.  645;  Stem  v.  Fazgo,  18  N.  D. 

-ta^aiid,  128  HI.  465,  21  N.  E.  558,  IS  289,  122  N.  W.  403,  26  LBjL(N.S.) 

A.  S.  R.  129  and  note;  Danrille  t.  665;  Collins  t.  Hatdi,  18  Ohio  523,  51 

Danville  Water  Co.,  178  lU.  299,  53  Am.  Dec.  466;  Markley  Mmexal 

N.  E.  118,  69  A.  S.  B.  304;  Eastern  City.  58  Ohio  St  430,  51  N.  E.  28,  65 

lUinois    State    Normal    School    v.  A.  S.  R.  776;  In  re  Unger,  22  Okla. 

Cfaaricston,  271  Dl.  602,  111  N.  E.  573,  755,  98  Pae.  999,  132  A.  S.  R.  670; 

L.IL.AJ916D  991;  Cortland  t.  Laison,  Billings  Hotel  Go.  t.  Enid,  (Okla.) 

273  IlL  602,  113  N.  E.  fil,  Ann.  Gas.  154   Pae.   557,  L.R.Aa916D  1016; 

igi6E  776,  LJLA.1917A  314;  Rich-  Franktin's  Estate,  150  Pa.  St  437,  24 

mond  T.  Biehmond  Natural  Gas  Co.,  Atl.  626,  30  A.  S.  R.  817;  Hauldin  t. 

168  Ind.  82,  79  N.  E.  1031,  11  Ann.  Qreenville^  42  S.  G.  293.  20  S.  E.  842, 

<:as.  746;  Clark  t.  Des  Moines,  19  la.  46  A.  S.  R.  723,  27  L.R.A.  28^  over- 

199,  87  Am.  Dee.  4SSS  and  note;  Hang-  ruled  on  another  point  by  Mauldin  v. 

■er  V.  Des  Moines,  52  la.  193,  2  N.  W.  GreenviUe,  53  S.  G.  285,  31  S.  E.  252, 

1105,  35  Am.  Rep.  266;  McAUen  t.  69  A.  S.  R.  855,  48  LJI.A.  101;  Ln- 

Hamblin,  129  la.  329,  105  N.  W.  593,  ther     Wheeler,  73  S.  G.  83,  52  S.  E. 

e  Ann.  Gas.  980,  6  L.B.A.(N.S.)  434;  874,  6  Ann.  Gas.  754,  4  L.R.A.(N.S.} 

Brooks  T.  BzDoUyn,  146  la.  136,  124  746;  Ex  parte  Qaxxa,  28  Tex.  App. 

N.  W.  868,  26  L.BA.(N.S.)   425  ;  381,  13  S.  W.  779,  19  A.  S.  B  845; 

Akron  t  MeEUigott,  166  la.  297,  147  Ogden  City  v.  Bear  Lnke,  ete.,  Irriga- 

N.  W.  773,  Ann.  Gas.  1916E  692;  An-  tioo  Co.,  16  Utah  440,  52  Pac.  697,  41 

Person     Wellington,  40  Kan.  173,  19  UR.A.  305;  Nelden  v.  Clark,  20  Utah 

Pae.  719,  10  A.  S.  R.  175,  2  L.R.A.  382,  59  Pac.  524,  77  A.  8.  R.  917; 

110;  In  re  Pryor,  55  Kan.  724,  41  Pac.  Swanton  v.  Hi^ate,  81  Vt  152,  69 

1168,  49  A.  S.  R.  280,  29  L.R.A.  398;  Ati.  667,  16  L.RJL<N.S.)  867;  Winr 
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the  corporation  and  the  power  denied.*  When,  however,  power  over 
a  pai'ticular  subject  matter  has  been  delegated  to  a  municipal  corpo- 
ration by  the  legislature  without  any  express  limitations,  the  extent 
to  which  that  power  shaJl  be  exercised  rests  in  the  discretion  of  the 
municipal  authorities,  and  as  long  aB  it  is  excrcieicd  in  good  faith 
and  for  a  municipal  purpose,  the  courts  have  no  ground  upon  which 
to  interfere.'  An  unlawful  expenditure  of  the  money  of  a  town 
cannot  be  rendered  valid  by  asage,  however  long  continued.  Abuses 
of  power  and  violations- of  right  derive  no  sfniction  from  time  or 
custom.  A  casual  or  occasional  exercise  of  a  power  by  one  or  a  few 
towns  will  not  comstitute  a  usage.  It  must  not  only  be  general, 
reasonable,  and  of  long  dontinuance,  but,  what  is  more  important,  it 
must  also  be  a  custom  necessary  to  the  exercise  of  some  corporate 
power,  or  to  the  enjoyment  of  some  corporate  riglit,  or  wliioh  contrib- 
utes eiisentially  to  the  necessities  and  convenience  of  the  inhobitantf;.^'^ 
76.  Acquisition  and  Ownership  of  Property.-7-By  the  immemorial 
usage  of.thB  country  it  appears  to  have  been  recognized  as  an  inci- 
dent to  the  corporate  powers  of  municipal  corporations  that  they 
may  purchase  and  hold  property,  both  real     and  personal.'-  So 

cheater  v.  Redmond,  93  Va.  711,  25  "S.  Hiiin.  280,  51  N.  W.  913,  32  A.  S.  R. 

K.  1001,  57  A.  S.  R.  822  and  note;  547  and  note;  St  Louis  v.  Bell  Tel. 

Wilson  V.  Beyers,  5  Wagb.  303,  32  Pae.  Co.,  96  Mo.  623, 10  S.  W.  197,  9  A.  S. 

90,  34  A.  S.  R.  858;  State  v.  Superior  H.  370  and  note,  2  L.R.A.  278;  Stem 

Court,  (Wash.)  160-Pac.  755,  L.R.A.  v.  Fargo,  18  N.  D.  289, 122  N.  W.  403. 

1917B  354  and  note  (holding  that  a  26  L.R.A.(N.S.)  666;  Marldey  v.  Min- 

municipaiity  has  no  power  to  expend  eral  City,  58  Ohio  St.  430,  61  N.  £. 

public  funds  to  secure  a  nullification,  28,  65  A.  S.  R.  77(j  and  note ;  'VN^hitingr 

by  means  of  a  referendum,  of  a  stat-  v.  West  Point,  88  Va.  905,  14  S.  K. 

ute  inereasing  the  number  of  its  com-  698,  29  A,  S.  R.  750  and  note,  15 

misaaoiiers  and  limiting  its  bonded  in-  Ii.R.A.  860;  Winchester  v.  Redmond^ 

debtedness) ;  Becker  v.  La  Crosse,  99  93  Va.  711,  25  S.  K.  1001,  57  A.  S.  R. 

Wis.  414,  75  N.  W.  84,  67  A.  S.  R.  874,  822. 

40  L.R.A.  829;  Flannagan  v.^Buxtou,  9.  State  v.  Tampa  Waterworks  Co., 

145  Wis.  81, 129  N,  W.  642,  32  L.R.A.  56  Pla.  868,  47  So.  358,  10  L.R.A. 

(N.S.)  391.  (N.S.)  183;  Cntwfordsrille  V.  Braden,. 

Notes:  1  L,R.A.  169;  16  Ann.  Cas.  130  Ind.  149,  28  N.  E.  849,  30  A.  S.  R. 

1096.  214,  14  L.R.A.  268;  Luria  v.  Mom- 

8.  Jacksonville  Electric  Light  Co,  v.  pelier,  60  Vt.  537, 15  Atl.  321, 1  L.R.A. 

Jacksonville,  36  Fla.  229,  18  So..  677,  169  and  note. 

51  A.  S.  R.  24  and  note,  30  L.R.A.  10.  Note:  11  Ann.  Cns.  976. 

540;  Maloue  v.  Quincy,  66  Fla.  52,  62  11.  Worcester  v.  Eaton,  13  Mass. 

50.  922,  Ann.  Cas.  1916D  208;  Cort-  371,  7  Am.  Dec.  155. 

land  V.  Lazwn,  273  lU.  602,  113  N.  E.  12.  Christy     St.  Louis,  20  Mo.  143, 

51,  Ann.  Cas.  1916E  775,  L.R.A.1917A  61  Am.  Dec.  598.  A  beqaest  of  per- 
314;  Richmond  t.  Richmond  Nntural  soitalty  to  a  foreign  municipalitv  is 
Gas  Co.,  168  Ind.  82,  79  N.  E.  1031, 11  valid  if  it  has  power  to  tnke  by'  the 
Ann:  Cas.  746;  Logan  v.  Pyne,  43  la.  laws  of  gueh  foreign  comitry.  In  re 
524,  22  Am.  Rep.  261;  Hanger  v.  Des  Huss,  126  N.  Y.  537,  27  N.  R  784» 
Moines,  52  la.  193,  2  N.  W.  1105,  35  12  LJi.A.  620. 

Am.  Rep.  266;  Long  v.  Dulnth,  49 
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also  a  municipal  c(»poratioD  has  an  implied  power  to  receive  a  gift 
of  real  estate  for  any  corporate  purpose.^*  While  a  municipal  corpo- 
ration would  of  course  have  no  power  to  purchase  witii  the  public 
funds  land  or  other  property  except  for  such  public  purposes  as  it 
was  authorized  to  expend  money  for  by  ite  charter,**  it  is  well  set- 
tled that  it  may  hold  real  estate  which  is  not  devoted  or  intended 
to  be  devoted  to  any  public  purpose  when  such  property  has  oome 
to  it  in  a  lawful  manner,  u  by  gift  or  devise  *'  or  has  ooued  to  be 
used  for  the  public  purpose  for  which  it  was  originally  acquire^'** 
In  the  absence  of  any  special  constitutional  im>viai<m  to  the  contrary 
there  would  seem  to  be  no  objection  to  a  municipal  corporation  becom- 
ing the  part  owner  of  property ;  but  in  the  states  in  which  the  oon- 
stitution  prohibits  a  municipal  corporation  from  becoming  a  stock- 
holder in  any  company  or  association  it  is  held  that  this  section  of 
the  constitution  not  only  prohibito  a  "buskoeas  partnership"  which 
carries  the  idea  of  a  joini  or  undivided  interest,  but  it  goes  further, 
and  prohibits  a  municipality  from  being  the  owner  of  part  of  a 
property  which  is  owned  and  controlled  in  part  by  a  corporation  or 
individual.  The  municipality  must  be  the  sole  owner  and  con- 
troller of  the  property  in  which  it  invests  its  public  funds.  A  union 
of  public  and  private  funds  or  credit,  each  in  aid  of  the  other,  is 
forbidden  by  the  constitution.*' 

77.  Lease  of  Hunidpal  Property^It  hardly  needs  to  be  stated 
that  a  municipal  corporation  has  no  implied , power  to  MEpend  the 
public  funds  in  the  acquisition  of  land,  or  in  the  erection  of  build- 
ings upon  land  which  it  owns,  in  order  to  gain  an  income  by  rent- 
ing the'  same.**  It  seems,  however,  to  be  generally  conceded  that 
a  municipality  having  erected  a  building  in  good  faiUi  for  munici- 
pal  or  public  purposes  has  the  right,  when  such  building  is  no  longer 
used  the  municipality,  or  when  parts  of  it  are  not  needed  for 
public  use,  or  when  at  intervals  the  whole  building  it  not  so  used, 
and  when  it  does  not  interfere  with  its  public  use,  to  permit  it  to  be 

13.  Hathaway  Milwaukee,  132  16.  Bates  v.  Bassett,  60  Vt  530,  15 
Wis.  248,  111  N.  W.  570,  112  K.  W.  Atl.  200, 1  L.R.A.  166. 

456, 122  A.  S.  R.  075,  9  L.R.A.(K.S.)  17.  Alter  v.  Cincinnati,  66  Ohio  6t. 
778.  47,  46  N.  £.  69,  35  L.R.A.  737  and 

14.  Eufanla  v.  McNab,  67  Ala.  588,  note. 

42  Am.  Rep.  118;  Markley  v.  Mineral     Note:  Ann.  Caa.  19160  909-911. 
City,  58  Ohio  St.  430,  51  N.  £.  28,  65     18.  Brooks  v.  Brooklyn,  146  la.  136, 


15.  libby  v.  Portland,  105  He.  370,  and  note;  Sngar  v.  Monroe,  108  La. 
74  AtL  905, 18  Ann.  Cas.  547  and  note,  677,  32  So.  961,  69  L.R.A.  723 ;  Whee- 
26  L.R.A.(N.S.)  141;  Worcester  t.  lock  v.  LoweU,  196*Mas8.  220,  81  N.  K 
Eaton,  13  Moss.  371,  7  Am.  Dee.  166;  977,  124  A.  S.  B.  543,  12  Ann.  Gas 
Raley  v.  UmBtilla  Comil?,  15  On.  172,  1109  and  note;  Bates  v.  Bassett,  0t 
13  Pac  890,  3  A.  S.  R.  142.  Vt.  530, 15  Atl.  200, 1  L.B.A.  160. 


A.  S.  R.  776  and  note. 


124  N.  W.  868,  28  L.R.A.(N.S.)  425 
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uiied  either  gratuitously  or  for  a  compensation  for  private  purposes.^* 
Sttich  a  temporary,  casual,  and  incidental  uae  of  unused  public  prop- 
erty, for  the  purpose  of  public  economy,  does  not  amount  to  an 
unconstitutional  invasion  of  the  rights  of  citizens  who  are  using  their 
own  property  in  the  same  hne  of  business,  so  as  to  entitle  the  latter 
to  an  injunction:**  A  municipality  having  an  old  unused  building 
on  its  hands  may  spend  a  reasonable  sum  in  repairing  it  and  fitting 
it  up  for  rental  purposes,  rather  than  let  it  be  idle  on  its  hands. ^ 
So  also  a  municipal  corporation  may  lease  property  actually  devoted 
to  a  public  use,  bat  vhich  is  held  by  the  niunicipality  in  its  private 
or  proprietary  capacity,  such  as  gasworks  used  for  supplyiui;  bouse- 
holders  with  ligbt.^  On  the  other  band,  it  cannot  without  express 
legislative  mitiiority  lease  for  private  purposes  or  for  compensation 
or  otherwise  allow  a  temporary  private  use  of  property  held  by  it 
for  public  and  goverumwtal  purpo&es  and  actually  devoted  to  such 
iises.*  A  lease  of  public  property  to  private  pe^ons  for  a  purpose 
not  foreign  to  the  object  for  which  it  was  purchased  but  which  will 
«niiance  the  carrjnng  out  of  that  object  is  rtot,  however,  necessarily 
■objectionable,  as  when  a  portion  of  a  park  ia  leased  for  refreshment 
stands  or  fop  particular  ^rts  and  amusements,*  or  a  portion  'of  a 
public  wharf  ia  leased  for  a  public  grain  elevator.' 

78.  Sale  of  Municipal  Property. — At  the  common  law,  a  corpora- 
tion  municipal  or-  ptivato  could,  unless  restrained  by  the  expr^ 

19.  Sugar  V.  Monroe,  108  La.  677,  38  Am.  Rep.  327;  Baily  v.  Phiiadel- 
32  So.  961,  59  L.R.A.  723;  Biddeford  phia,  184  Pa.  St.  594,  39  AH.  494,  63 
V.  Yates,  104  Me.  506,  72  Ati.  335,  15  A.  S.  R.  812  and  note,  39  L.R.A.  837. 
Ann.  Cas.  1091;  Gottlieb-Knabe  Co.  v.  8.  Louisiana  Constr.,  etc,  Co. 
Maeklin,  109  Md.  429,  71  Atl.  949,  16  Ulinois  Cent.  R.  Co.,  49  I*.  Ann.  527, 
Ann.  Cas.  1092  and  note,  31  L.R.A.  21  So.  891,  37  L.R.A.  061;  Matthews 
(N.S.)  580  and  note;  Worden  v.  New  v.  Alexandria,  68  Mo.  116,  30  Am. 
Bedford,  131  Mass.  23,  41  Am.  Rep.  Rep.  776;  SehoflE  v.  St.  Lottia,  117  Mo. 
185;  Wheelock  v.  Lowell,  190  Mass.  131,  22  S.  W.  898,  20  L.R.A.  783; 
220,  81  N.  E.  977, 124  A,  S.  R.  543,  12  Chapman  v.  Lincoln,  84  Neb.  534, 121 
Ann.  Cas.  1109  and  note;  Palmer  v.  N.  W.  596,  25  L.R.A.(N.S.)  400  and 
Albuquerque,  19  N.  M.  285,  142  Pac.  note;  Reighard  v.  Plinn,  189  Pa.  St. 
it29,  L.R.A.1915A  1106;  Jones  v.  Cam-  355,  42  AU.  23,  43  L.R.A.  502;  Smith 
den,  44  S.  C.  319,  23  S.  E.  141,  51  A.  v.  ComeUus,  41  W.  Va.  59,  23  S.  E. 
S.  R.  819;  Bates  v.  Bassett,  60  Vt.  530,  599,  30  L.R.A.  747;  Lakeside  Lumber 
15  All.  200,  1  L.R.A.  166.  Contra,  Co.  v.  Jacobs,  134  Wis.  188,  114  N. 
State  V.  Hart,  144  Ind.  107,  43  N.  E.  W.  446,  126  A.  S.  R.  1023. 

7,  33  L.R.A.  118.  4.  Bryant  v.  Logan,  56  W.  Va.  141. 

Note:  20  L.R.A.(N.S.)  426,  427.  49  S.  E.  21,  3  Aim.  Caa.  1011  (lease 

20.  Gottlieb-Knabe  Co.  v.  Mat-klin,  of  part  of  a  city  park  for  a  race 
109  Md.  429,  71  Atl.  949,  16  Ann.  Cas.  trafk). 

1092  and  note,  31, L.R.A.(N.S.)  580  Note:  16  Ann.  Cas.  1097,  1098. 

and  note.  5.  Belcher  Sugar  Reffningr  Co.  v.  St. 

1.  Bates  V.  Bassett,  60  Vt.  530,  15  Louis  Grain  Elevator  Co.,  101  Mo.  192, 
Atl.  200,  1  L.R.A:  166.  13  S.  W.  823,  8  LjEt.A.  801. 

2.  Mabdn  v.  Columbus,  58  Miss.  310, 
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torms  of  its  charter  or  by  nocessary  implication,  dispose  of  lands 
and  oUier  property  in  tlie  same  manner  as  private  individuals."  In 
this  country,  however,  it  is  generally  held  that  a  municipal  corpora- 
tion has  no  implied  power  to  sell  property  which  is  devoted  to  a 
public  \ye.'  Such  property  even  if  l^e  title  is  in  the  municipality 
is  held  in  trust  for  the  pe(^le  of  the  state  as  a  whole,  and  cannot 
be  alienated  except  by  the  express  consent  of  the  legislature  or  upon 
the  discontinuance  of  Uie  public  use  in  the  manner  provided  by  law> 
Property  held  by  a  municipal  corporation  in  its  private  or  proprietary 
capacity,  since  such  property  is  not  subject  to  the  control  of  tlie  state 
to  any  greater  extent  than  the  property  of  a  private  corporation, 
may  be  alienated  without  the  consent  of  the  legislature,  although 
in  this  connection  the  conrts  limit  the  private  and  proprietary 
powera  of  a  municipality  very  closely.  Thus  waterworks,  which 
for  other  purposes  are  held  to  be  maintained  by  a  municipal  corpo- 
ration in  its  private  and  proprietary  capacity,*  are  public  so  far 
that  tiiey  cannot  be  sold  by  the  municipality  without  expr^  legis- 
lative authority.'"  So  also  property  which  has  ceased  to  be  used  by 
the  public,  or  has  never  been,  devoted  to  any  public  use  may  be 
sold  by  the  municipality  owning  it,  by  virtue  of  its  implied  powers,** 
and  a  municipal  corporation  may  sell  for  profit  the  by-product  of 
one  of  ite  public  enterprises.**  Power  to  sell  property  does  not 
authorize  barter  or  exchange.*'   It  has  been  held,  however,  that  a 

6.  MonisDO  McMillan,  4  Litt  v.  Bear  Lake,  etc.,  Waterworis,  ete.^ 
(Ky.)  210,  14  Am.  Dee.  115;  Arnold  Co.,  16  Utah  440,  62  Pae.  607,  41 
V.  Gravesend,  2  Kav  ft  J.  674,  2  Jnr.  hM>A.  305. 

N.  S.  703, 25  U  J.  Ch.  776, 7  Eng.  RuL  8.  Palmer  v.  AlbnqneHiue,  19  N.  M. 
Cas.  373  and  note.  286,  142  Pac.  929,  L.B.Aa915A  1106. 

7.  Douglas  V.  Montgomery,  118  Ala.  9.  See  supra,  par.  and  infra,  par, 
599,  24  So.  745,  43  L.R.A.  376;  Alton  408. 

V.  Illinois  Transp.  Co.,  12  III.  38,  52  10.  Lake  Comity  Water,  etc.,  Co.  t. 
Am.  Dee.  479;  Lake  Countv  Water,  Walsh,  160  Ind.  32,  65  N.  £.  630,  98 
etc.,  Co.  V.  Walsh,  160  Ind.  32;  66  N.  A.  S.  R.  264;  Huron  Waterworics  Co. 
E.  530,  98  A.  S.  R.  264;  Cook  t.  Bur-  t.  Huron,  7  8.  D.  9,  62  N.  W.  975,  58 
littgton,  30  la.  94,  6  Am.  Rep.  649;  A.  S.  R.  817,  30  L.R.A.  848;  Ogden 
Rose  T.  Baltimore,  61  Md.  256,  34  Am.  City  t  Bear  Ijake,  etc,  Waterwoxka, 
Rep.  307;  Atty.-CN9i.  v.  Revere  Cop-  etc.,  Co.,  16  Utah  440,  62  Pao.  697,  41 
per  Co.,  152  Mass.  444,  25  N.  S.  605,  Ii.R.A.  306. 

9  L.R.A.  610;  Rowaee  v.  Pi«w,  75  11.  Pt.  Wayne  Lake  Shore,  etc.. 
Miss.  64G,  23  So.  307,  66  A.  S.  R.  625  R.  Co.,  132  Ind.  658,  32  N.  E.  216,  32 
and  note,  40  L.R.A.  402;  Palmer  v.  A.  S.  R.  277  and  note,  18  L3.A.  367; 
Albuquerque,  19  N.  M.  285,  142  Pae*  Lindaay  v.  Omaha,  30  Neb.  612,  46 
929,  L.R.A.1916A  1106;  Brooklvn  N.  W.  627,  27  A.  S.  R.  415  and  note; 
Park  Com'rs  v.  Armstrong,  45  N.  Y.  Palmer  t.  Albuquerque,  19  N.  M.  285, 
234,  6  Am.  Rep.  70:  Crocker  v.  Col-  142  Pac  929,  L.R»A.1916A  1106. 
lins,  37  S.  C.  327,  15  S.  E.  951,  34  A.  12.  Milligan  t.  MUea  City,  61  Mont. 
S.  R.  762:  Huron  Waterworks  Co.  v.  874»  153  Pae.  276^  LA.A.1916G  396. 
Huron,  7  S.  D.  9,  62  K.  W.  975,  58  A.  ■  18.  Cleveland  v.  State  Bank,  16 
S.  R.  817,  30  LJI.A.  843;  Ogden  Citv  Ohio  St.  236.  88  Am.  Dee.  445. 
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municipality  may  ?ell  land  in  consideration  of  labor  perfoiuied  upon 
the  public  works  if  the  price  thus  paid  is  a  fair  one.^*  A  munici- 
pality cannot  ordinarily  lawfully  sell  its  property  for  a  grossly  inade- 
quate price,  since  such  a  transaction  is  in  effect  a  gift  of  public  funds," 
but  moral  considers tiona  may  intervene  which  would  justify  ^inuuici- 
pality  in  wai\dng  the  greatest  direct  financial  return.  Thus  a  trans- 
fer by  a  city  of  a  sick  horse  belonging  to  it,  in  considerafioD  that 
the  grantee  will  give  it  a  good  home  for  the  rest  of  its  life,  not 
overwork  it,  and  finally  put  it  out  of  the  way  and  bury  it,  is  valid, 
although  a  small  cash  sum  might  have  been  received  for  the  horse.^* 
79.  Employment  at  Counsel. — ^The  power  of  &  municipal  corpora- 
tion to  employ  an  attorney  to  represent  it  in  court  is  a  necessary 
incident  of  its  power  to  sue  and  be  sued."  Most  municipal  corpo- 
rations of  any  magnitude  employ  an  attorney  upon  an  annual  salary. 
Such  attorney  is  a  municiped  ofiieer,  known  as  corporation  counf=el, 
city  solicitor  or  city  or  town  attorney  and  attends  to  all  the  ordinary 
litigation  to  which  the  municipality  is  a  party.  A  municipal  corpo- 
ration which  has  established  such  an  office  may,  however,  employ 
other  counsel  to  act  in  a  particular  case  or  to  assist  its  regular  counsel 
in  any  piece  of  litigation  in  which  it  may  seem  necessary,'*  unless 
it  is  provided  in  its  charter  that  the  control  and  management  of  all 
the  legal  business  of  the  municipality  shall  be  in  the  hands  of  its 
regularly  appointed  legal  ofrieer.**  A  municipal  corporation  may 
without  express  legislative  authority  employ  counsel  to  attend  to  its 
legitimate  interests  in  another  state  *^  and  it  may  employ  counsel 
to  appear  before  a  committee  of  the  legislature  to  advocate  or  oppose 
pending  measures  affecting  its  corporate  interests,  though  there  is 
authority  to  the  contrary.^  Ordinarily  the  mayor  of  a  city  has  no 
power  by  virtue  of  his  office  to  employ  counsel  on  behalf  of  tlie 
city.*    When,  however,  a  question  has  ai'it-en  respecting  the  powers 

14.  People  V.  Kirk,  162  III.  138,  46  54  So.  852,  Ann.  Cas.  1913D  917  and 

N.  E.  830,  53  A.  S.  R.  277.  note,  33  L.R.A.(N.S.)  844. 
16.  Note:  43  L.R.A.(N.S.)  1137.         Note:  38  A.  S.  R.  910. 

16.  Rockland  v.  Andei'son,  110  Me.  For  similar  reasona  a  municipal  eor- 
272,  85  Atl.  1066,  43  L.R.A.(N.S.)  poration  having  a  regularly  appoimwi 
1137  and  note.  auditor  may  employ  an  expert  account- 

17.  Farrel  v.  Derby,  68  Conn.  234,  ant  to  examixte  the  public  accounts  and 
20  Atl.  460,  7  L.R.A.  770 ;  State  v.  records.   Ann.  Cas.  1913B  1087  note. 
Heath,  20  La.  Ann.  172,  96  Am.  Deo.      19.  Note:  Ann.  Cas.  1913D  923. 
390;  Vicksburg  Water  Works  Co.  v.     80.  Memphis  v.  Adams,  9  Heisk. 
Vicksburg,  99  Miss.  132,  54  So.  852,  (Tenn.)  518,  24  Am.  Rep.  331. 

Ann.  Cas.  1913D  917  and  note,  33  1.  Farrel  v.  Derby,  58  Conn.  234, 

L.R.A.(N.S.)  844;  Memphis  r.  Adams,  20  Atl.  460,  7  L.R.A.  776. 

9  Hdsk.  (Tenn.)  518,  24  Am.  Bep.  Note:  L.a.A.l!»17B  358. 

331.  2.  Bryan  t.  Page,  51  Tex.  532,  32 

18.  State  T.  Heath,  20  La.  Ann.  172,  Am.  Rep.  637. 

96  Am.  Dec.  390;  Vicksburg  Water     Note:  38  A.  S.  R.  910. 
Works  Co.  T.  Ticksbnrg,  89  Mias.  132, 
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of  the  city,  and  th«  city  council  and  the  city  attorney  are  arrayed 
against  the  mayor  and  refuse  to  furnish  him  with  counsel,  he  may 
employ  counsel  on  behalf  of  the  city,  in  order  that  die  queetion  may 
be  fairly  presented  to  the  court.* 

80.  Compromise  of  Claims. — The  power  of  a  municipal  oorporaUon 
to  settle  or  cwnpromise  claims  is  well  established.  Tho'genered  power 
to  compromise  doubtful  and  diluted  claims  is  necessarily  incident 
to  the  power  to  sue  and  the  liatulity  to  be  mied.  If  a  claim  against  • 
a  municipal  corporation  cannot  be  adjusted  by  way  of  compromise, 
neither  could  a  claim  in  its  favor.  If  this  doctrine  were  applied 
generally  to  all  claims,  the  result  would  be  that  in  all  disputed  cases 
a  mmiicipal  corporation  must  perforce  engage  in  a  litigation,  the 
expense  of  which  would  be  certain,  but  the  result  doabtful.  A  munifH- 
pal  corporaticoi  would  be  under  the  necessity  of  insisting  at  all  liaz- 
ards  upon  a  judicial  determination  of  alt  its  controverted  rights,  and 
would  be  bound  to  pursue  or  resist  all  doubtful  claims  until  final 
edjudica^n  by  Uie  court  of  last  resort.  With  reepect  to  claims 
against  a  munidpal  corporation  the  right  to  oom promise  claims  is 
not  limited  to  su^  claims  as  the  court  of  last  resort  decides  to  have 
been  well  founded,  but  if  at  the  time  of  the  setUement  there  was  a 
reasonable  doubt  or  dispute  .as  to  the  liability  of  the  municipality, 
80  Umt  the  settlement  was  not  a  mere  gratuity,  it  will  not  be  set 
aside  because  the  court  is  of  opinion  that  if  the  caee  had  been  fought 
out  to  the  end  the  municipality  would  have  been  entitled  to  a  verdict 
as  a  matter  of  law.^  A  municipal  corporation  cannot  compromise 
a  claim  against  it  after  it  has  been  adjudicated  to  be  invalid.*  So 
also  a  manicipal  corporation  has  no  power  to  obligate  itself  by  a 
judgment  entered  by  consent  to  A  liabihty  which  it  had  no  power 
to  iacur  directly.*  Similar  conditions  prevail  jn  the  case  of  a  claim 
in  favor  of  a  municipal  corporation.  If  there  is  a  bona  fide  dilute 
as  to  the  liability  or  the  amount  due,  the  municipality  may  accept 
less  than  the  fuU  amoimt  of  its  claim  by  way  of  compromise/  but 
a  municipality  cannot  waive  a  p(»rtion  of  an  amount  due  it  when 
thwe  is  no  question  as  to  the  liability  of  the  debtor  or  his  ability 
to  pay  merely  because  the  claim  seems  a  harah  one.*  It  has  been 
held  that  after  a  claim  has  been  reduced  to  judgment  the  municipal- 
ity cannot  lawfully  accept  less  than  ^e  fuU  amount,  for  the  claim 
is  then  no  longer  dpubtf]al  or  disputed.*  This  role,  however,  is  not 

S.  WUey  V.  Swttle,  7  Waah.  576,  35  66  Am.  Dee.  601;  UeEetmie  v.  Char- 

Pae.  416,  38  A.  S.  R.  905  aad  note:  lottesville,  etc.,  R.  Co.,  110  Va.  70,  65 

4.  See  CoiCPBOUisB  and  Snru-  S.  G.  SOS,  18  Ann.  Cas.  1027  and  note. 

iuvT,  ToL,6,  p.  886.  Nota:  19  L.a.A.(N.S.)  320-323. 


6.  Union  Bank  v.  Oxford,  119  N.  C.  9.  Famsworth  v.  Wilbur,  49  Wash. 
214,  25  8.  E.  966,  34  L.R.A.  487.         416,  95  Pao.  642, 19  L.R.A.(N.8.)  320 

7.  PetaxabiUK  v.  Manpin.  14  lU.  193,  and  note^ 


5.  Note:  18  Ann.  Cas.  1032. 


8.  Note:  19  L.R.A.(N.S.}  323. 
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always  to  be  followed.  It  is  true  that  where  a  claim  has  been  reduced 
to  judgment,  all  questions  pertaining  to  the  rightfulness  of  the  daim 
have  been  adjudicated.  But  questions  may  arise  subsequent  to  the 
TenditioQ  of  tiie  judgment,  and  where  they  are  of  such  a  ehaiactor 
as  to  render  a  eompromise  expedient,  it  is  manifest  that  the  munici- 
pality ought  to  hare  &e  power  to  make  it.  If ,  for  instancoj  the  fixum* 
cial  condition  of  the  judgment  debtor  is  such  that  the  municipal 
uithorities  are  unable  to  discover  any  way  of  collecting  any  pari 
of  the  judgment,  they  should  have  the  power  to  accept  a  part  in 
satisfaction  of  the  whole,  if  in  their  judgment  the  best  interests  of 
the  municipality  would  thereby  be  promoted.'**  So  also  a  judgment 
in  favor  of  a  municipal  corporation  may  be  released  on  part  pay- 
ment thereof  if  the  defendant  has  appealed  or  has  a  right  to  app^.^^ 
There  is  one  exception  to  the  rule  tiiat  municipal  oorporatiooa  may 
compromise  disputed  claims  and  that  is  in  respect  to  claims  arising 
out  of  the  assessment  of  taxes.  The  assessment  of  taxes  is  delegaM 
to  a  boiifd  of  public  officers  whose  duties  are  defined  by  law,  and  a 
statutory  method  is  provided  for  the  abatement  of  such  taxes  as  are 
found  to  be  excessive.  The  municipality  in  its  corporate  capacity 
has  no  power  to  interfere  wiUi  the  assessment  and  abatement  of  taxee^ 
and  what  it  cannot  do  directly  it  cannot  do  indirectly.  Thu%  it  oannot 
in  effect  abate  a  tax  by  compromising  an  action  brougiht  to  collect  the 
tax,  or  an  action  by  the  taxpayer  to  recover  back  s  tax  which  he 
alleges  to  have  been  illegal  or  excessive." 

81.  SiibmiuioB  to  Arbitration. — municipal  coipontioa  ha» 
power,  as  an  incident  to  its  right  to  sue  and  be  sued,  to  submit  a 
disputed  claim  to  arbitration.**  This  power  inheres  not  only  in 
municipal  oorporations  proper  but  in  any  territorial  unit  which  has 
sufficient  corporate  capacity  to  sue  and  be  sued.**  The  power  to 
arbitrate  extends  not  only  to  common  law  claims  and  liabilities,  but 
to  statutory  liabilities  as  well  in  which  a  special  tribunal  is  provided 
by  law.  Thus  the  amount  of  damages  to  be  paid  for  injury  to  land 
hf  the  exercise  of  eminent  domain  may  be  submitted  to  arbitration 
by  mutual  agreement.  The  amount  of  a  betterment  or  spedal  assess- 
ment arising  from  the  same  improvement  cannot,  however,  be  sub- 
mitted  to  aibitration  without  special  legislative  authority.  The  ques- 

10.  Collimi  V.  Welch,  68  la.  72,  12  111  Ky.  1,  63  S.  W.  14,  98  A.  8.  R. 


11.  Peteisbm^  t.  Mappin,  14  111.  vol  2,  pp.  367-^8.  See  however,. 
193,  56  Am.  Dec  501;  State  v.  Davis,  Bailey  v.  Diatiiet  of  Colombia,  171  U. 
11  S.  D.  lU,  75  N.  W.  807, 74  A.  S.  R.  S.  161, 18  S.  Ct.  868, 43  U.  S.  (h.  td.) 


Notes:  IS  L.R.A.(K.8.)  822,  SjiS;     14.  Caiapline  v.   Ohio  County,  T 


387. 


13.  See  AitBrnuTioiT  and  Award, 


780. 


118. 


18  Ann.  Cas.  1032. 
18.  Louisville  t.  LonisviUa  R.  Co., 
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tion  of  damages  ia  between  the  municipality  and  each  land  owner 
«eparately,  but  the  betterment  ia  a  tax  whidi  must  be  aasessed  pro- 
portionatdy  and  in  the  manner  prescribed  by  law.^* 

82.  Acting  as  Trustee. — A  municipal  corporation  may  tate  and 
hold  the  title  to  prc^erty  as  a  gift  or  devise  from  an  individual  in 
trust  for  specitied  purposes  when  the  trust  created  is  germane  to  the 
purposes  for  which  the  corporation  was  organized,  and  when  the 
administration  of  the  trust  ^d  the  liabilities  which  it  may  impose 
are  not  foreign  to  the  declared  objects  of  the  corp(»ration.^*  A  like 
bequest  to  a  public  quasi  corporation  will  be  upheld,^'  or  even  to 
the  inhabitants  of  a  certain  territory  not  oi^;anised  by  law  into  any 
form  of  governmental  body ;  and  a  bequeatHo  a  municipality  situ- 
ated in  a  foreign  country  is  valid,  if  it  has  capacity  to  take  by 
the  laws  of  the  country  in  which  it  is  situated.^  The  enlargement 
of  the  area  of  a  municipal  corporation  or  a  change  in  its  charter 
does  not  affect  its  power  to  hold  property  devised  to  it  prior  to 
such  change.^  The  gift  of  a  fund  to  a  municipal  corporation  sub- 
ject to  a  permanent  trust  does  not  violate  the  rule  against  per- 
petuities.' -  Bequests  to  municipal  corporations  have  been  sustained 
for  tiie  following  purposes  or  trusts:  to  establish  and  maintain  free 
public  schools,*  to  erect  and  maintain  a  public  maniiai  training 

16.  Note:  1  L.BA..  169.  A^n  v.  Lobsitz,  35  Okla.  576, 130  Pac. 

16.  Vidal  V.  Philadelphia,  2  How.  919,  46  L.R.A.(N.S.)  368;  Bell  County 

127,  11  U.  S.  (L.  ed.)  205  and  note;  v.  Alexander,  22  Tex.  350,  73  Am.  Dee. 

McDooogh  V.  Jtordoeh,  15  How.  367,  268;  Tyler  v.  St.  I^ouia  Southwestern 

14  U.  B.  (L.  od.)  732i  Perin  t.  Carey,  R.  Co.,  99  Tex.  491,  91  8.  W.  1,  13 

24  How.  465,  16  U.  S.  (L.  ed.)  701;  Ann.  Cas.  911;  MaxCT  v.  Oahkosh,  144 

Girard  v.  Philadelphia,  7  Wall.  1,  19  Wis.  238,  128  N.  W.  899,  1136,  31 

U.  8.  (L.  ed.)  63;  Id  re  Coleman,  167  X.R.A.(N.S.)  787  and  note. 

Cal.  212,  138  Pac.  092,  Ann.  Ca*.  Notea:  3  L.RJi..  147;  7  L.R.A.  765; 

1915C  682;  Clayton  v.  HaUett,  30  Colo.  13  L.R,A.  217,  14  LJIA.  69. 

231,  70  Fae.  420,  97  A.  S.  B.  117,  59  See  also  CHAsmas,  vol.  6,  pp.  320- 

L^Jl.  407;  Skinner  v..  Harnson  Tp.,  322. 

116  Xad.  139,  18  N.  E.  529,  2  L.R.A.  17.  Skinner  j.  Harrison  Tp.,  116 

137;  Dykeman  v.  Jenkins,  179  Ind.  Ind.  139,  18  N.  E.  529,  2  L.R.A.  137; 

M9,  101  N.  E.  1013,  Aah.  Gas.  1915D  Fenny  v.  CtduI,  76  Mich.  471,  43  N. 

1011;  Richmond  v.  MUne,  17  La.  312,  W.  640,  5  UBJl.  858. 

36  Am.  Dee.  613;  Bamum  t.  Haiti-  Note:  14  LJtJL.  70. 

more,  62  Md.  276,  60  Am.  Rep.  219;  18.  Sears  y.  Chapman,  158  Mass. 

Sears  t.  Chapman,  168  Haas.  400,  33  400,  33  N.  E.  604,  35  A.  S.  R  502. 

N.  E.  604,  35  A.  8.  R.  602;  Penny  t.  19.  Richmond  v-  Mike,  17  La.  312, 

€roal,  76  Mieh.  471,  43  N.  W.  649,  6  36  Am.  Dec.  613. 

L.R.A.  868  and  note;  Atlantic  City  t.  20.  Oirard  v.  Philadelphia,  7  Wall. 

Aasociated  Realties  Corp.,  73  N.  J.  Eq.  1, 19  U.  S.  (L.  ed.)  53.  . 

721,  70  Atl.  345, 17  Ann.  Caa.  743  and  1.  Perin  v.  Carey,  24  How.  465,  16 

note;  Coggeshall  v.  Pelton,  7  Johns.  U.  8.  (L.  ed.)  701;  Penny  v.  Croul,  76 

<3h.  (N.  T.)  293,  H  Am,  Dec  471:  In  Mich.  471,  43  N.  W.  649,  5  L.R.A.  858. 

n  Bjks,  126  N.  Y.  537,  27  N.  E.  784,  And  see  Perpetuities. 

12  Ii.BJL  620;  Peny  Fablic  Library  8.  Richmond  t.  Mihie,  17  La.  312 

777 


Digitized  by 


Google 


S  83  MUNICIPAL  CORPORATIONS  19  R.  C.  L. 

school,'  to  establish  a  college  for  the  education  of  poor  orphans/  to  pnK 
vide  for  the  education  of  the  poor,'  to  provide  cmd  maintain  a  public 
library,*  to  establish  a  hospital  for  curable  diseases,'  to  erect  a  town 
house,*  to  beautify  and  ornament  puUic  grounds'  to  improve  and 
beautify  a  public  cemetery,'*  to  erect  a  drinking  fountain  for  ani- 
mals and  birds,*'  to  provide  a  site  for  a  board  walk  along  the  ocean 
front,'*  and  to  provide  United  States  flags  to  be  used  on  all  proper 
occasions." 

83.  Trusts  for  Non-municipal  Purposes.— A  municipal  corporation 
has  no  power  to  take  and  hold  property  in  trust  for  private  pur- 
poses, or  for  any  other  purposes  not  germane  to  the  objects  for 
which  it  was  created.^  Thus  it  is  generally  held  th^  a  municipal 
corporation  has  no  power  to  hold  property  in  trust  for  religious  pur^ 
poses  or  to  support  a  clergyman  of  a  particular  denomination  '* 
although  it  has  been  held  that  a  municipal  corporation  may  take 
property  devised  to  it  in  trust  for  the  purpose  of  aiding  r^igioua 
societies  within  its  limits,  where  the  funds  are  to  be  diistributed  among 
such  societies  without  regard  to  sect.''  It  is  held  in  some  jurisdic- 
tions l^at  a  municipal  corporation  has  no  power  to  adminiater  a 

36  Am.  D«o.  613;  Bdl  Connty  v.  Alex-     Note:  17  Aim.  Cae.  748. 

ander,  22  Tex.  350,  73  Am.  Dee.  268.     8.  Coggeshall  v.  Pelton,  7  Johns.  Ch. 

Note:  17  Ann.  Gas.  748.  (N.  T.)  292, 11  Am.  Dec.  471. 

See  also  Chabitiss,  toI.  5,  pp.  331-     9..  Penny  v.  Croul,  76  Mich.  471«  43 

332.   -  N.  W.  649,  6  L.R.A.  858. 

3.  Maxcy  v.  Oshkosh,  144  Wis.  238,     Note:  17  Ann.  Cas.  748. 
128  N.  W.  889,  U36,  31  L.R.A.(N.S.)      10.  Note:  17  Ann.  Cas.  747. 

787  and  note.  See  also  Bamum  v.  Hal-  11.  In  re  Coleman,  167  Gal.  212, 13S 

timore,  62  Md.  275,  50  Am.  Bep.  219,  Pae.  992,  Ann.  Gas.  1915G  682  and 

in  which  a  bequeat  for  a  "aehool  farm"  note.   See  CHAitmBS,  vol.  5,  p.  337. 

was  sustained.  12.  Atlantic  City  v.  AeSoeiated  Real- 

4.  Vidal  V.  Philadelphia,  2  How.  ties  Corp.,  73  N.  J.  Eq.  721,  70  AtL 
127,  11  TJ.  8.  (L.  ed.)  205;  Perin  v.  345,  17  Ann.  Gas.  743  and  note. 
Carey,  24  How.  465, 16  U.  S.  (L.  ed.)  13.  Note:  17  Ann.  Gas.  748. 

701;  Clayton  v.  Hallett,  30  Colo.  231,  14.  Dailey  t.  New  Haven,  60  Coim. 

70  Pac.  429.  97  A.  8.  B.  117, 69  L.RJ1.  314,  22  Atl.  945,  14  URA.  69  and 

407.                       /  note:  Maysville  v.  Woo^  102  Ky.  263, 

6.  MoDonogh  t.  Murdoch,  16  How.  43  S.  W.  403,  80  A.  8.  R.  355,  39 

367, 14  n.  S.  (L.  ed.)  732.  L.RJI.  93;  Bnllaid  t.  Shiriey,  163 

Note:  17  Ann.  Gas.  748.  Mass.  559,  27  N.  £.  766,  12  LJLA. 

6.  Penny  t.  Croul,  76  Mich.  471,  43  110;  Fosdiek  t.  Hempstead,  126  N. 
N.  W.  649,  5  LiLA.  858;  Cottmnn  v.  T.  581,  26  N.  E.  801,  U  L.R.A.  715: 
Oraoe,  112  N.  Y.  290, 10  N.  E.  839,  3  Franklin's  Estate,  150  Pa.  St  437,  24 
UB.A.  146;  Perry  Pablie  library  Atl.  626, 30  A.  8.  R.  817  and  notoi 
Ass'n  T.  Lobuts,  35  Okla.  576,  130  Note:  17  Ann.  Cas.  747. 

Pao.  919, 46  L.R.A.(N.S.)  368.  16.  MaysviUe  t.  Wood,  102  Ky.  263, 

Note:  17  Ann.  Gas.  748.  48  S.  W.  403,  80  A.  8.  a  365,  39 

See  also  Chabxtixs,  toL  6,  p.  332.  L3  JL  93. 

7.  Dykeman  v.  JeoHnes,  179  Ind.  16.  Bollard  v.  Shiz%,  153  Mav. 
648, 101  N.  £.  1013,  Ann.  Gas.  19150  569,  27  N.  E.  766,  12  L.R.A.  UO. 
1011.  17.  Note:  17  Ann.  Cas.  749. 
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trust  IB  favor  of  persona  in  reduced  circumstances  who  are  not  pau- 
pers,  or  persons  for  whose  support  the  municipality  is  under  a  statu- 
toiy  liability.'*  In  other  jurisdictions  it  is  held  that  such  a  trust 
is  valid,  as  the  effect  of  the  gift  is  to  prevent  persons  from  becoming 
a  public  charge.'*  A  trust  to  lend  money  to  young  married  artificers 
is,  however,  beyond  the  powers  of  a  municipal  corporation  to  exe- 
cute.*^ A  municipal  corporation  cannot  act  as  trustee  to  collect 
claims  of  its  citizens  a^nst  a  third  person.'  If  a  trust  is  beyond 
power  of  a  municipal  corporation  to  execute  it  is  not. on  that 
account  void  and  a  court  of  equity  will  appoint  a  new  trustee  to 
execute  the  trust* 

84.  Borrowing  Money  and  Incurring  Indebtedness. — On  the  ques- 
tion whether  a  mnnidiwl  corpcuration  has  or  has  not,  in  the  absence 
of  an  express  grant,  power  to  borrow  money  to  make  public  improve- 
ments, the  decisions  are  in  direct  con&ict.  Probably  in  the  majors 
ity  of  jurisdictioDft  it  is  held  that  the  pow»  to  borrow  money  does 
not  belong  to  a  municipal  corporation  as  an  incident  of  its  creation, 
but  that  it  exists  only  when  conferred  by  express  legislative  grant  or 

force  of  legislative  investment  of  power  coupled  with  the  imposi- 
tion of  duties  which  are  incapable  of  exercise  and  performance  with- 
out the  borrowing  of  money.'  On  the  other  hand,  it  is  held  in  some 
jurisdictions  that  a  municipal  corporation  has,  as  an  incident  to  the 
powers  granted  to  it  by  the  legislature,  the  right  to  borrow  money  to 
aid  in  the  execution  of  such  powers,*  although  it  almost  goes  with- 

18.  Dailey  v.  New  Haven,  60  Conn,  ed.)  122;  Allen  v.  La  Fayette,  89  Ala. 
314,  22  Atl.  945,  14  L.R.A.  69  and  641,  8  So.  30,  9  L.R.A.  497  and  not«; 
note;  Fosdick  v.  Hempstead,  125  N.  Butte  County  v.  Jackson  Baukiug  Co^ 
Y.  581,  26  N.  E.  301,  11  L.R.A.  715.  129  Ga.  801,  60  S.  E.  149, 121  A.  S.  R. 

19.  Notes:  14  L.K.A.  69;  17  Ann.  244,  15  L.B.A.(N.S.)  567;  Rushe' v. 
Cas.  749.  Hyattsville,  116  Md.  122,  81  Atl.  278, 

■  20.  Franklin's  Estate,  150  Pa.  St.  Ann.  Cas.  1913D  73  and  note;  Wells 
437,  24  Atl.  626,  30  A.  S.  R.  817.        v.  Salina,  119  N.  Y.  280,  23  N.  E.  870, 

1.  New  Haven  v.  New  Havm,  etc..  7  Ij.RJl  769  and  note;  Luther  v. 
R.  Co.,  62  Conn.  252,  25  Atl.  316,  18  Wheeler,  73  S.  C.  83,  52  S.  E.  874,  6 
IiJl.A.  256.  Ann.  Cas.  754  and  note,  4  LJUi. 

2.  Vidal  V.  Philadelphia,  2  How.  (N.S.)  746  and  note. 

127,  11  0.  S.  (L.  ed.)  205;  Girard  v.  Note:  51  A.  S.  R.  827,  828. 
Philadelphia,  7  Wall.  1,  19  U.  S.  (L.  Ab  to  the  power  of  a  municipal  cor- 
ed.) 53;  Dailey  v.  New  Haven*  60  poration  to  borrow  money  by  tlie  issue 
Coon.  314,  22  AU.  945,  14  L.R.A.  69;  of  ne^tiable  paper,  see  infrSf  par. 
Skinner  v.  Harrison  Tp.,  IIG  Ind.  139,  287. 

18  N.  E.  529,  2  L.R.A.  137;  Dykeman  4.  Merrill  v.  Kontieello,  138  U.  S. 

V.  Jenkines,  179  Ind.  549,  101  N.  E.  673,  11  8.  Ct  441,  34  U.  8.  (L.  ed.> 

1013,  Ana.  Cas.  1915D  1011;  Sears  v.  1099  (under  Indiana  law);  Feniek  v. 

Chapman,  158  Mass.  400,  33  N.  E-  604,  Poster,  129  Ga..217,  58  S.  E.  773,  12 

35  A.  S.  R.  502.  Ann.  Caa.  346,  12  L.R.A.(N.S.)  1159; 

3.  Nashville  v.  Bay,  19  Wall.  468,  22  Crawfordsville  v.  Braden,  130  Ind. 
U.  8.  (L.  ed.)  164;  Wells  v.  Pontotoc  149,  28  N.  E.  849,  30  A.  S.  R.  214,  li 
County,  102  U.  S.  625,  26  U.  S.  (L.  L.R.A.  268;  Chilliootfae  Bank  v.  Chilli' 
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out  saying  that  even  in  such  jurisdictions  a  municipal  o(Hporation 
cannot  borrow  money  except  for  the  purposes  for  which  it  might  law- 
fully expend  money  raised  by  taxation.*  A  distinction  is  drawn 
betwem  borrowing  money  and  obtaining  property  or  labw  <»l  credit, 
it  being  everywhere  h^d  that  a  mxinicipal  corporation  has  an  implied 
power  to  use  its  credit  for  the  accomplishment  of  any  object  for  which 
it  is  authorized  by  law  to  expend  money.*  At  first  bluah  this  might 
wem  a  distinction  without  a  difference.  A  little  examination,  how* 
ever,  will  show  that  there  is  a  very  material  difference  between  the 
two.  If  the  power  of  the  corporation  to  use  its  credit  jb  limited  to 
contracting  directly  for  the  accomplishment  of  the  object  authorized 
by~Iaw,  then  the  avails  or  consideration  of  tiie  debt  created  cannot 
be  diverted  to  any  illegitimate  purpose.  The  contract  not  only  cre- 
ates the  fund,  but  secures  its  just  a|^ropriation.  On  the  contrary, 
if  the  money  may  be  borrowed  the  corporation  will  be  liable  to  repay 
it,  although  not  a  cent  may  ever  be  applied  to  the  object  for  which 
it  was  avowedly  obtained.  It  may  be  borrowed  to  build  a  market 
and  appropriated  to  build  a  theater,  and  yet  the  corporation  would 
be  responsible  for  the  debt.  The  lender  is  in  no  way  accountable 
for  the  use  made  of  the  money.  It  is  plain,  therefore,  that  if  the 
policy  of  limiting  the  powers  and  expenditures  of  corporations  to 
the  objects  contemplated  by  their  charters  is  to  be  carried  out,  their 
right  to  incur  debts  for  those  objects  must  *be  strictly  confined  to 
contracts  which  tend  to  their  direct  accomplishment.^ 

85.  Erecting  Halls  for  Public  Assembly. — ^A  municipal  corporation 
may  undoubtedly,  without  express  legislative  authority,  expend  its 
funds  in  the  erection  and  maintenance  of  a  building  to  house  the 
municipal  offic^,  and  to  provide  a  meeting  i^ace  for  the  voters  of 
the  municipality,  if  it  is  a  pure  democracy,  or  of  the  municipal 
oounoil,  if  it  has  a  representative  form  of  government — in  other 
words  a  city  or  town  hall.*  It  is  not  unlawful  for  a  municipal  corpo*  - 

ootha,  7  Ohio  31,  pt  2,  30  Am.  Deo.     Notea:  4  L.R.A.(N.8.)  747  ;  6  Ann. 


185  and  note. 


7.'  Weils  V.  Salina,  119  N.  Y.  280,  23 
N.  E.  870,  7  L.B.A.  759. 


(Jas.  761. 


Note :  51  A.  8.  R.  829. 


5.  Penick  v.  Foster,  129  Ga-  217,  58 
S.  E.  773, 12  Ann.  Caa.  346,  12  L.R.A. 
<N.S.)  U59. 


8.  Stetson  v.  Kempton,  13  Mass. 
272,  7  Am.  Dee.  145;  Minot  t.  West 
Roxbttiy,  112  Mass.  1,  17  Am.  R«p. 
52;  Wbeelock  v.  Lowell,  196  Mass.  220, 
81  N.  E.  977, 124  A.  3.  R.  643, 12  Ann. 
Cas.  1109  and  note;  Torrent  Mu8k«- 
gon,  47  Mich.  115,  10  N.  W.  132,  41 
Am.  Rep.  716;  Clarke  v.  Bzookfield, 
81  Mo.  503,  61  Am.  Rep.  243;  Bast- 
man  V.  Meredith,  36  N.  H.  284,  72  Am. 
Dec.  302;  Bates  v.  Bassett,  60  Vt.  530, 
16  Atl.  200,  1  L.R.A.  166. 


«.  Police  Jniy  v.  Britton,  15  WaU. 
566,  21  V.  S.  (L.  ed.)  251;  Claiborne 
County  T.  Brooks,  111  U.  S.  400,  4  S. 
CL  489,  28  U.  S.  (U  ed.)  470;  Allen 
T.  Lafayette,  89  Ala.  641,  8  So.  30,  0 
L.R.A.  497;  Galena  Corinth,  96  HI. 
423,  95  Am.  Deo.  557;  Clark  t.  Dea 
Moines,  19  la.  199,  87  Am.  Deo.  423; 
Wells  V.  Salina,  119  N.  T.  280,  23  N. 
£.  870,  7  L.R.A.  759  and  note. 


Note:  26  L.aA.(N.S.}  428,  427. 
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ration,  if  it  has  erected  a  city  or  town  ball  in  good  faitti  for  mnniei- 
pal  purpoeeB,  to  lease  the  rooms  int«idecl  for  the  meetings  of  votwa 
to  private  persons  for  theatrical  and  other  entertaimneDts,  to  which 
the  poblio  are  admitted  upon  payment  of  a  fee,*  but  it  is  not  within 
the  corporate  power  to  erei^  at  maintain  a  bmlding  oontalning  a 
puUic  hall  used  principally  or  mainly  for  lodge  meetings,  concerts, 
lectures,  dances  and  theatrical  exhibitions  to  the  promoters  of  whioh 
it  is  leased  for  gain.^*  It  is  lawful,  however,  to  erect  and  maintain 
a  hall  for  meetings  other  than  those  connected  with  the  administrap 
lion  of  the  municipal  government.  A  commodious  and  convenient 
hall  in  which  the  citizens  may  exerdae  tiieir  right  of  assembling 
and  of  considering  and  discasBing  pnUio  affairs  is  an  object  for  whioh 
a  municipal  corporation  may  legally  expend  money.**  But  a  munic- 
ipality has  no  implied  power  to  advance  its  funds  to  aid  in  the  ^a'eo- 
tion  of  a  county  build^g  within  Ibe  corporate  limits.** 

86.  Extending  and  Improving  Streets. — Municipal  corporati(Hia 
almost  invariably  are  granted  the  power  of  extending,  improving  and 
grading  streets  and  highways  within  their  respective  limits.**  In 
fact  it  has  been  held  that  power  in  a  municipal  corporation  to  grade 
and  improve  its  streets  is  an  inherent  corporate  poww.**  Power  to 
extend  and  improve  streets  does  not  carry  with  it  the  power  to  exer- 
cise eminent  domain,  since  the  necessary  land  may  be  acquired  by 
gift,  dedication  <a  purchase,  and  a  municipal  corporation  can  exes' 
cise  the  power  of  eminent  domain  only  when  expressly  authorized 
by  the  legislature.**  Authority  to  take  land  for  a  highway  by  emi- 
nent domain  carries  with  it  only  the  power  to  condemn  an  easement** 
A  municipal  corporation  cannot  take  land  for  street  purposes  in  fee 
without  express  legislative  authority-*'  Power  to  take  land  by  emi- 
nent domain  for  the  laying  out  and  extension  of  highways  does 
not  authorise  the  taking  of  public  property  or  of  land  already  devoted 

9.  See  aupra,  par.  77,  472,  109  Pac.  832,  138  A,  S.  K.  975 

10.  Broo^  V.  Brooklyn,  14tf  la.  136,  and  note.  And  see  Hiohwatb,  vi^;  18, 
124  N.  W.  868,  26  L.RJl.(N.S.)  425  pp.  80,  97. 

ud  note;  Sugar  t.  Monzoe,  108  La.     14  Terrell  r.  Padoeah,  122  Ky.331^ 
077,  32  So.  961,  59  L.R.A.  733;  Wheel-  92  8.  W.  310,  6  L.R.A.(N.S.)  389. 
ock  V.  Lowell,  196  Mms.  220,  81  N.  E.     15.  See  Euikbht  Dokaiv,  voL  10. 
977,  124  A.  8.  R.  543,  12  Ana.  Cas.  pp.  196-197.  See  abo  SUte  v.  Gnvee, 
1109  and  ncrte.  19  UA.  351,  81  Am.  Dec.  639;  Cava- 

11.  Wbeelook  Lowell,  106  Mass.  nagh  v.  Boston,  139  Mass.  1  N.  B. 
220,  81  N.  E.  977,  124  A.  S.  R.  543,  834,  S3  Am.  Bep.  716. 

12  Aim.  Caa.  1109  and  note;  ChuAe  V.  16.  See  Eiokbnt  Doiunr,  voL  10* 
Brookfleld,  81  Mo.  603,  51  Am.  Rep.  pp.  91-^. 


12.  Rnssell  v.  Tate,  62  Aik;  541,  18  Chicago,  247  111.  192,  93  N.  E.  153,  20 
8.  W.  180,  20  A.  S.  R.  103,  7  LA.A.  Ann.. Caa.  564,  31  LJl.A.(N.S.)  868. 
180.  And  see  Eiasm  Doiuim,  vol.  13,  p, 

IS.  Edwards  w.  Thraafa,  96  Gkla.  116  et  aeq. 


243. 


17.  Taeoma 
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to  another  public  use,  except  when  it  can  be  clearly  inferred  from 
the  impracticability  of  avoiding  such  encroachments,  aj9  in  the  case 
of  extending  a  street  acroes  a  railroad,  that  the  legislature  intended 
to  authoiiae  it**  A  municipal  corporation  has  also  no  power  to 
extend  a  highway  across  a  navigable  watercouise  without  express  statu- 
tory auttiority.'*  Power  granted  to  a  municipal  corporation  to  extend, 
improve  and  r^;u]ate  BtMets  includes  power  to  construct  at  ito  own 
expense,  or  to  require  the  construction  by  a  railroad  company  at  its 
expense,  of  a  viaduct  or  bridge  over  railroad  tracks  within  the  city, 
where  liie  safety  and  convenience  of  the  public  make  it  necessary; 
and;  when  it  is  deemed  to  be  just  that  the  coal  of  such  a  structure 
should  be  divided  between  the  city  and  the  railroad  company,  the 
city  may  contribute  or  bind  itself  to  pay  a  share  of  such  cost.** 
A  city  has  no  power,  however,  to  enter  into  a  contract  witli  a  com- 
pany'operating  a  commercial  railway,  by  which  the  city  agrees  to 
bear  paxi  of  tiie  expense  of  strengthening  a  city  bridge  which,  the 
railway  company  desires  to  cross  with  its  cars,  where  the  bridge  is 
already  of  EUifficient  strength  and  construction  to  accommodate  gen- 
eral travel,  and  the  sole  purpose  of  the  improvement  is  to  permit 
the  operation  of  sach  railway  cars  thereover.'  Power  to  acquire  prop- 
erty for  the  purpose  of  widening  a  street  does  not  authorize  a  munid- 
pal  corporation  to  agree  to  move  back  a  building  fuid  restore  it  to 
its  farmer  condition  in  consideration  of  a  conveyance  of  the  required 
land.*  A  municipal  corporation  contracting  for  the  building  of 
mdewalks  has  an  iipplied  power  to  limit  its  liability,  by  providing 
that  the  contractor  shall  resort  to  a  special  tax  or  fund  only,  and 
that  he  shall  take  the  risk  of  the  vfUidity  of  such  tax.* 

87.  Permitting  Use  of  Streets  for  Private  Purposes. — A  municipal 
corporation  has  no  power,  without  express  legislative  authority,  to 
license  a  private  individual  to  make  a  permanent  use  of  any  portion 
of  a  street  for  any  private  purpose  that  will  interfere  with  tiie  legiti- 
mate public  use  of  the  street  for  travel  notwithstanding  some  space 
is  left  for  the  passage  of  the  pubUo.*    This  rule,  however,  is  not 

18.  See  IShinint  Doiuih,  vol.  10,  8.  Whe«t«r  v.  Sanlt  Bte,  Ham,  164 
p.  198.  Mich.  338,  129  N.  W.  686,  36  UR^ 

19.  Note:  69  L.R.A.  77-79.    And  (N.S.)  547  and  note. 

see  Highways,  vol.  13,  p.  4S  et  seq.        3.  Park  Bidge  t.  Robinson,  198  UL 

20.  Argentine  v.  AU^ison,  etc.,  R.  671,  65  N.  E.  104,  92  A  8.  R.  276. 
Co.,  65  Kan.  730,  41  Pac.  946,  30     4.  State  v.  MobUe,  6  Port.  (Ala.) 
LJCA.  255.   See  Hiohwatb,  vol.  13,  279,  30  Am.  Dee.  664;  Costello  v.  State, 
pp.  47-4a  108  Ala.  45, 18  So.  820,  35  LJIA.  303; 

1.  Minneapolis,  etc.,  Electric  Trao-  Jfoatgomery  Fint  Nat.  Bank  v.  Ty- 

tlon  Go.  T.  Minneapolis,  124  Minn.  351,  son,  133  Ala.  459,  32  So.  144,  91  A.  S. 

145  N.  W.  609;  50  L.R.A.(N.S.)  143  R.  46  and  note,  69  L.R.A  399;  Daly 

and  note.    Contra,  Detroit  v.  Detroit  v.  Qeoi^a,  etc.,  R.  Co.,  80  6a.  793,  7 

Ry.,  134  Hieh.  11, 95^.  W.  992,  99  N.  S.  E.  146,  12  A.  S.  R.  286;  Aagasta 

W.  411,  104  A.  S.  R.  600.  v.  Reynolds,  122  Ga.  J764, 60  S.  E.  998, 
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enforced  with  abeolate  strictzteas  and  it  has  been  held  titftt  the  munici- 
pal authoritiea  may  determine  the  extent  to  which  the  walks  and 
pavements  may  be  obstructed  by  cellar  doors,  door-steps,  awnings, 
projecting  windows,  cornices,  and  the  like.  This  power  must  be 
•exercised  by  regulations  that  are  general  and  uniform,  that  are  reason- 
able and  certain,  and  tiiat  are  in  conformity  with  the  constitution 
And  laws.'  A  municipality  may  also  allow  an  individual  to  make 
use  of  the  space  below  the  highway  for  his  private  purposes,  even  if  he 
is  not  the  owner  of  the  fee  of  the  space  so  occupied,  if  the  public 
casement  is  in  no  way  interfered  with  *  The  matter  of  the  extent  to 
which  streets  may  be  used  by  individuals  for  purposes  other  than 
travel  is  fully  treated  in  another  place.^ 

88.  Temporary  Ute  of  Public  Way  for  Private  Purposes. — 
municipal  corporation  may  permit  a  reasonable  temporary  use  of 
A  public  way  for  private  purposes,  especially  if  it  is  incidental  to  or 
•connected  with  the  use  of  the  way  for  travel,  or  is  essential  to  a  reason- 
able use  of  the  adjoining  property.  It  cannot,  however,  allow  a  use 
■of  the  way  for  private  purposes  other  than  temporary  and  connected 
with  the  use  of  the  way  as  a  way,^  as,  for  instance,  a  hackstand.* 


106  A.  S.  R.  147  and  note,  67  L.R.A.  Branaban  t.  Cincmnati  Hotd  Co.,  39 

564;  Smith  v.  MeDoweU,  148  lU.  51,  Ohio  St.  333,  48  Am.  Bep.  457;  Savage 

-35  N.  E.  141,  22  L.R.A.  393;  Field  v.  v.  Salem,  23  Ore,  381,  31  Pac.  832,  37 

Barling,  149  111.  656,  37  N.  E.  860,  41  A.  S.  R.  688,  24  L.R^  787;  TiUy  v. 

A.  sTB.  311,  24  L.R.A.  406;  mhhtad  MltcheU,  etc.,  Co.,  121  Wia,  1,  98  N. 

V.  Chicago,  173  HI.  91,  50  N.  E.  256,  W.  969, 105  A.  S.  E.  1007.   So  also  a 

40  L.R.A.  621 ;  Snyder  v.  Mt.'  Pnlaski,  municipal  corporation  does  not  have 

176  III  397,  52  N.  E.  62,  44  L.R.A.  an  implied  pover  to  authorize  a  per- 

407;  Pennsylvania  Co.  t.  Chicago,  181  ioa  to  obstruct  navigable  waters  for  » 

m.  289,  54  N.  E.  825,  53  L.R.A.  223;  private  object.   People  v.  Vanderbilt, 

People  V.  Harris,  203  III  272,  67  N.  28  N.  Y.  396,  84  Am.  Dec.  351. 

E.  786,  96  A.  S.  R.  304  and  note;  5.  Uvingston  v.  Wolf,  136  Pa.  St. 

People  V.  Clean  St.  Co.,  225  111.  470,  619,  20  AtL  651,  20  A.  8.  R.  936  and 

BO  N.  E.  298,  116  A.  8.  R.  156,  9  note. 

IilR^(N.S.)  465}  Spencer  V.  Andrew,  6.  Tacoma  Safety  Deposit  Co.  v. 

82  la.  14,  47  N.  W.  1007,  12  LJtjl.  Chicago,  247  DL  192,  93  N.  E.  153,  20 

116;  Brauer  v.  Baltiinoze  Refrigerat-  Ann.  Cas.  664,  31  t.B.A.(N.S.)  868 

ing,  etc.,  Co.,  99  Md.  367,  58  AtL  21,  and  note;  Wood  v.  McGrath,  150  Pa. 

106  A.  S.  R.  304.  66  L.RwA.  403;  Com.  St  461,  24  AU.  682, 16  L.R.A.  715  and 

V.  Honison,  197  Maai.  199,  83  K.  E.  note. 

415, 126  A.  S.  B.  398, 14  LJR.A.(N.S.)  7.  See  Highwatb,  voL  13,  p.  186  et 

194;  Henkel  r.  Detroit,  49  Mioh.  249,  seq. 

13  N.  W.  fill,  43  Am.  R^.  464  ;  8.  See  Hiohwat0,  vol  13,  p.  210  et 

Sefaopp  V.  St  Lonia,  117  Mo.  131,  22  seq. 

8.  W.  898,  20  LB.A.  783:  Petexe  v.  9.  Pennsylvania  Co.  v.  Chicago,  181 

St  Lonia,  226  Mo.  62, 125  S.  W.  11S4,  HL  289,  64  N.  E.  825,  53  LJI.A.  223; 

21  Ann.  Cas.  1069  and  note;  Chapman  Branahan  t.  Cincuxoati  Hotel  Co.,  39 

T.  Lineoln,  84  Neb.  684, 121 N.  W.  596,  Ohio  St.  333,  48  Am.  Rep.  467. 

26  L3.A.(N.S.>  400  and  note;  8t  Note:26LJLA.(N.S.)  403. 

Tineent  Female  Orphan  Asylum  v.  See  aieo  Hiohwats,  vol  13,  pp. 

Ttuy,  76  N.  Y.  108,  §2  Am.  Bep.  286  ;  220-22L 
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89.  Autiiorizlng  Erection  of  StTuctares  in  Streeta. — A  muniL-ipaL 
corporation  by  virtue  of  its  control  over  the  public  highways  willuii 
its  limits  has  the  power  to  erect  or  authorize  the  erection  of  certain, 
small  structures  in  a  street  which  to  a  certain  limited  extent  obstruct 
public  travel  but  which  enhance  the  public  welfare  and  convenience 
in  other  ways,  such  as  lamp-posts,  hydrants,  croasing-gatee,  weighing- 
scales  and  the  like.**  Upon  the  same  principle  it  is  held  by  the  weight 
of  authority  that  a  municipal  corporation  to  which  has  been  delegated 
the  control  of  the  streets  within  its  limits  may  permit  th«  erection 
and  maintenance  of  structures  in  its  streets  by  public  service  corpora- 
tions provided  such  structures  do  not  materially  interfere  with  the 
ordinary  use  of  the  street  for  general  public  travel.**  The  right  to 
determine  within  reasonable  limits  what  part  of  a  street  in  a  residence 
district  shall  be  set  apart  for  the  roadway  for  travel  of  all  kinds,  what 
part  for  sidewalks  for  the  excluave  use  of  .pedestrians,  and  what  part 
for  boulevoi'ds  with  grass,  trees,  and  flowers  planted  thereon,  is  now 
undoubted.  Of  course,  the  primary  purpose  of  a  street  is  to  accommo- 
date public  travel,  but  whenever  any  portion  of  a  street  not  u^chI 
for  business  purposes  can  be  set  apart  for  park  or  boulevard  purposes 
without  any  substantial  impairment  of  such  primary  purpose,  the 
municipality  may  so  set  it  apart.*' 

90.  Lighting  and  Sprinkling  Streets. — It  i^  held  by  the  weight  of 
authority  that  municipalities,  without  express  statutory '  authority, 
in  order  to  carry  out  the  purposes  of  their  creation,  either  by  virtue  of 
broad  general  grants  of  power,  or  as  a  right,  essential  to  the  purposes 
of  their  creation,  have  power  and  authority  to  light  the  streets.  Thi» 
holding  is  largely  upon  the  ground  that  the  lighting  of  the  streets 
is  not  only  a  great  public  convenience  and  aid  to  business,  but  also, 
and  principally,  because  it  is  a  most  efficient  aid  in  the  prevention  of 
many  forms  of  crime  and  immorality.*"  It  is  held  in  some  jurisdic- 
tions that  as  an  incident  to  the  power  to  light  streets  municipal  cor- 
porations may  employ  any  reasonable  and  appropriate  means  for 
that  purpose,  and  that  the  establishment  of  an  independent  plant  to 
manufacture  the  requisite  gas  or  electricity  is  a  reasonable  and  appro- 
priate means.**  So  also  it  is  hdd  that  a  city  which  has  power,  under 

10.  Eichels  v.  Evansvilte  St.  K.  Co.,  IS.  Crawfordsville  v.  Bniden,  13& 
78  Ind.  261,  41  Am.  Rep.  561;  Spen-  Ind.  149,  28  N.  E.  849,  30  A.  S.  E.  214 
cer  V.  Andrew,  82  la.  14,  47  N.  W.  and  note,  14  L.R.A,  268;  Fawcett  v. 
1007,  12  L.R.A.  115  and  note;  Textor  Mt.  Airy,  134  N.  C.  125,  45  S.  E.  1020,. 
V.  Baltimore,  etc.,  R.  Co.,  59  Md.  63,  101  A.  S.  R,  825,  63  L.B.A.  870;  Jlaul- 
43  Am.  Rep.  540;  Savage  v.  Salem.  23  din  v.  Greenville,  33  S.  C.  1, 11  S.  E. 
Ore.  381,  31  Pao.  832,  37  A.  S.  R.  088,  434,  8  L.R.A.  291;  Keenan  v.  Trenton,. 
24  L.R.A.  787.  See  also  Highwatw,  130  Tenn.  71,  168  S.  W.  1063,  Ann* 
vol.  13,  p.  190  et  aeq.  Cas.  191GB  519  and  note. 

11.  See  infra,  par.  424.  14.  Jackaonviile  Electric  LipJit  Co, 

12.  McDonald  v.  St.  Paul,  82  Minn.  t.  Jacksonville,  36  Fla.  229, 18  So.  677, 
SOS,  84  N.  W.  1022,  83  A.  S.  B.  428.  51  A.  8.  R.  24^  30  URJl.  540;  Middlr- 
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its  charter  or  general  legislative  autliority,  to  own  and  to  operate  a 
plant  of  its  own  for  the  purpoee  of  lighting  its  streets,  has  $Xeo  the 
power  to  purchase  all  tbe  materials  and  to  employ  all  the  labor  neces- 
sary for  carrying  it  on,'*  but  the  better  ressoned  cases  sustain  the 
position  that  the  gas  or  electricity  should  be  bought  as  persons  gen- 
erally buy  it,  from  public  service  corporations.**  A  municipality  i& 
not,  however,  prevented  from  contracting  with  a  private  individual 
as  well  as  with  a  corporation  for  lighting  its  streets  with  electricity 
by  reason  of  a  statute  which  authorizes  the  formation  of  electric  liglit 
compfunies,  and  empow^  municipal  au&<mfieB  to  deal  with  them.'^ 
Under  its  general  powers  over  its  streets,  a  municipal  corporation  may 
expend  the  public  funds  for  stre^  sprinkling  i*  and  may  either  cause 
tlie  streets  to  be  sprinkled  by  its  own  agents  and  employees  or  contract 
witli  another  party  to  do  the  sprinkling." 

91.  Vacatiiig  Streets. — municipal  corporation  has  no  inherent 
power  to  vacate  a  street  within  its  limits  or  any  part  thereof."*  Even 
when  specifically  authorized  by  the  legi^ature  to  vacate  streets  a 
municipal  corporation  cannot  lawfully  vacate  a  public  street  or  hi^- 
way  for  the  benefit  of  a  private  individual.  A  street  or  highwa>' 
cannot  be  vacated  unless  it  is  for  the  benefit  of  the  public  that  such 
action  should  be  taken.  The  benefit  may  be  either  in  relieving  the 
public  from  the  charge  of  maintaining  a  street  or  highway  that  is  no 
longer  useful  or  convwiient  to  the  public,  or  by  laying  out  a  new 
street  or  road  in  its  place  which  will  be  more  useful  and  convenient 
to  the  public  in  general.    If  the  public  interest  is  not  the  motive 

ton  V.  St.  Augustine,  42  Fla.  287,  29  Sands,  95  Mieh.  551,  65  N.  W.  452^ 
So.  421,  89  A.  S.  B.  227;  Bushville  Oas  20  L.B.A.  441. 

Co.  T.  Busltville,  121  Ind.  206,  23  N.  E.     18.  McAllen  t.  Hamblin,  129  Ta.  320. 

72,  16  A.  S.  R.  388,  6  L.B.A.  315;  105  N.  W.  693,  6  Ann.  Cae.  980  and 

CrawfordsnUe T.  Braden,  130  lnd..l48,  note,  5  L.B^(N.S.)  434  and  note; 

28  N.  £.  849,  30  A.  S.  B.  214,  14  Maydwell  v.  Louisvilte,  116  Ey.  885,  7(; 

L.R.A.  268;  OveraU  v.  MadisonvUle,  S.  W.  1091,  105  A.  S.  R.  245,  63 

125  Ky.  684, 102  S.  W.  278,  12  LJI.A.  L.R.A.  656. 

(N.S.)  433;  Fawcett  v.  Mt.  Airy,  134     Note:  12  Ann.  Gas.  611, 

N.  C.  125,  45  S.  E.  1029,  101  A.  S.  B.     See  also  Hiohwats,  voL  13,  pp.  91- 

825,  63  IMJl..  870;  Mauldin  v.  Green-  y 

viUe,  33  S.  C.  1, 11  S.  E.  434,  8  L.RA.     "vJ^f  W  »  ^' 

291;  Keenan  v.  Trenton,  130  Tenn.  886,  76  S.  W.  1091,  105  A.  S.  B.  245, 

71  168  8.  W.  1053,  Ann.  Gas.  1916B  ^^^aj;-^^,  «,  ^. 

519  and  note.  .  _  ,  48  S.  W.  807,  74  A.  S.  B.  66;  Mari- 

15.  »  "2*  etta  Chair  Co.  v.  Headerscm,  121  Ga. 
App.  237,  36  N.  E.  444,  53  A.  S.  R  399,  49  g.  e.  312,  104  aTs.  R.  156, 
348.  2  Ann.  Cm.  83;  Heinrich  t.  St.  Loaia. 

16.  Pooey  North  Birmingham,  154  125  Mo.  424,  28  &  W.  626,  46  A.  S. 
Ala.  611,  45  So.  663,  16  LJl.A.(N.S.)  R.  490  and  note;  St.  Vmeent  Female 
711 ;  SpanHing  v.  Peabody,  153  Man.  Orphan  Aiyhnn  v.  Tioy,  76  N.  Y.  108, 
129,  26  K.  E.  421, 10  L.R.A.  397.      23  Am.  Rep.  286.    See  ahw  Huh- 

17.  Citiaens'  Eleetrie  Light,  ete.,  'Co.  wats,  vol.  l3,  p.  67  «t  seq. 

B.C.L.V0LXIX.— 50.  785 


Digitized  by 


§  92 


MUKICIPAL  CUHPOaATlONS 


IB  SLC.L. 


wliioh  prompts  the  vacation  of  a  street  whether  partial  or  entire  tlie 

iict  of  vacation  is  an  abuse  of  power  and  especially  ia  it  a  groaa 
abuse  of  power  if  it  is  autliorized  without  reference  to  the  rights  of 
the  public  and  merely  that  the  convenience  of  a  private  individual 
may  be  subserved.'  It  is  hold,  however,  in  some  states  that  if  the 
municipal  autliorities  have  power  to  vacate  a  street,  their  object  or 
motive  in  exei'cising  such  power  cannot  affect  the  validity  of  its 
exercise.* 

92,  Receiving  Donation  as  ludacement  for  Locating  Public  Work. — 

It  is  held  in  some  jurisdictionEj  that  a  municipal  coi-poration  has  no 
power  to  receive  a  donation  as  an  inducement  to  construct  a  particular 
pubhc  work,  or'to  locate  such  work  in  a  particular  place."  A  munici- 
pal corporation,  it  is  said,  will  not  be  permitted  to  contract  at  any 
lime  so  as  to  deprive  itself  of  the  free  excrcij>e  of  its  judgment  and 
tliscretion  in  providing  for  what  may  afterwnrds  tm-n  out  to  be  tlm 
l.&t  interest  of  all  citizens  alike;  and  especially  will  it  not  be  allowed, 
by  an  obligatory  agreement,  to  discriminate  in  favor  of  one  citizen 
or  class  of  citizens  as  against  another  entitled  to  equality  of  privilege 
iind  bene6t,  even  for  a  valuable  consideration.  It  must  at  all  times 
rctuin  freedom  of  judgment,  so  that  its  decisions  will  be  inflnonced 
only  by  a  regard  for  the  public  welfare.  On  the  other  hand  it  is 
held  by  the  weight  of  authority  tliat  an  offer  by  a  landowner  to  pay 
a  certain  sum,  or  a  certain  proportion  of  the  cost,  if  a  particular  public 
improvement  is  constructed  near  his  limd  is  not  necessarily  illegal^ 
and  that  if  the  board  of  public  ofliceis  entrusted  with  the  duty  of 
<le<'idhig  whether  the  improvement  shall  be  constructed  and  where 
it  shall  bo  located  determines  that  public  necessity  and  oonveuience 
require  it  to  be  laid  out  as  uskcJ  for,  it  is  not  unlawful  for  them  to 
take  into  consideration  the  offer.  If  it  should  appear  that  there 
could  not  inure  to  the  public  any  advantage  whatever,  and  tliat  the 
scheme  is  de-signed  solely  for  the  benefit  of  private  incUviduals,  the 
court  could  interpose  in  favor  of  the  landowner  whose  property  is 
menaced.  Btit  when  it  is  perceived  that  there  is  a  degree  of  public 
benefit  likely  to  spring  out  of  the  enteipvise^  all  -questions  of  policy 
in  executing  it  are  devolved  upon  the  municnpal  oounciL*    It  is 

1.  Marietta  Chair  Co,  v.  Henderson,  2.  Tomlin  v.   Cedar  Rapids,  etc., 

121  Ga.  399,  49  S.  E.  312,  104  A.  S.  Light  Co.,  141  la.  599,  120  N.  W.  93, 

R.  156  and  note,  2  Ann.  Cas.  83;  Smith  22  L.R.A.(N.S.)  530  and  note. 

V.  McDowell,  148  Ilh  51,  35  N.  E.  141,  8.  Edwards  v.  Goldsboro,  141  N.  C. 

22  L.R.A.  393;  Mt.  Carmel  v.  Shaw,  60,  53  S.  E.  652,  8  Ann.  Cas.  479,  4 

155  111.  37,  39  N.  E.  584,  46  A.  S.  R.  L.R.A.(N.S.)  589  and  note. 

311,  27  L.R,A.  580;  Van  Witeen  v.  4.  Long  v.  Battle  Creek,  39  Mich. 

Gutman,  79  Md.  405,  29  Atl.  608,  24  323,  33  Am.  Rep.  384;  State  v.  Oran^ 

L.R.A.   403;   Kinnear  Mfg.   Co.   v.  54  N.  J.  L.  Ill,  22  AU.  1004^  14  L.R.A. 

Beatty,  66  Ohio  St.  264,  62  N.  E.  341,  62  and  note. 


87  A.  S.  B.  600  ud  note. 


Note:  4  L.B.A.(N,S.)  501. 
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almost  always  uecessary,  in  deciding  upon  the  propriety  of  a  public 
improvement,  to  consider,  on  the  one  hand,  the  advantc^es  which 
are  likely  to  accrue  to  the  public  from  it,  and,  on  the  othe^  hand,  the 
expense  and  burden  which  will  be  imposed  by  reason  of  it.  These 
considerations  lie  at  the  root  of  the  question  whether  it  shall  be  done, 
and,  if  done,  bow  it  shall  be  done.  Where  the  amount  of  expense  is 
80  great  that  the  undertaking  is  dropped,  a  public  gain  is  lost  by 
reason  of  this  unfortunate  obstacle.  If  the  expense  can  in  any  way 
be  reduced,  so  that  the  balance,  after  weighing  these  counternion- 
siderations,  is  in  favor  of  the  beneflt  over  the  burden,  then  the  puUic 
reap  the  advantage.  In  any  event,  thd  rule  tiiat  official  action  in- 
fluenced by  a  money  inducement  is  void  does  not  apply  to  a  gift 
of  money  to  a  municipal  corporation  to  establish  a  public  improve-  , 
ment,  on  condition  that  the  municipality  contributes  a  certain  amount 
towards  the  enterprise  and  undertakes  to  maintain  it  perpetually, 
when  the  donor  could  reap  no  material  benefit  from  its  establishment.^ 
93.  Preserratioa  of  Public  Health. — ^Municipal  corporations  are 
usually  given  power  to  abate  nuisances,*  and  to  suppress  sources  of 
filth  and  causes  of  disease.  Under  this  power  a  municipal  corponi- 
tioh  may  undertake  the  task  itself  and  provide  an  incinerator  to 
consume  garbage  and  dead  animals  and  similar  substances,  as  a 
means  of  conserving  the  health  of  the  inhabitants.''  Upon  the  out- 
break of  an  epidemic  of  a  dangerous  disease,  such  as  small-pox,  Uie 
powers  of  the  municipal  authorities  are  extensive.  They  may  estab- 
lish a  pest  house  upon  public  property  or  upon  premises  hired  for 
the  purpose,^  but  the  power  to  purchase  real  estate  for  a  small-pox 
hospital  is  not  inherent,  and  is  not  included  in  authority  to  make 
sanitary  regulations.*  So  also  a  municipal  corporation  has  no  inheient 
power  to  take  possession  of  a  clwelling  without  the  owner's  consent, 
because  there  is  a  person  therein  who  has  a  contagious  disease  and  is 
too  aick  to  be  moved.*"  When  there  is  an  epidemic  of  small-pox  or 
other  dangerous  contagious  disease  within  the  corporate  limits,  the 
municipality  has  power  to  provide  for  the  medical  treatment  and 
care  of  poor  persons  residing  therein*'  and  for.tiiie  destruction  of 
infected  dothing.'*   The  power  exists  to  construct  public  sewers  in 

6.  Haxey  t.  Oshkosh,  144  Wis.  238,     Note:  26  L.R.A.  727. 
129  N.  W.  899,  U36,  31  L.R.A.(N.S.)      9.  Hot«:  26  L.R.A.  727. 

787.   See  also  Covnuovs,  voL  6,  pp.  10.  Spring  v.  Hyde  PsA,  137  Mass. 

744-74A.  664.  60  Am.  Bei^.  334. 

1  See  infra,  par.  122, 182.  11.  EUiott  t.  KallfBflVa,  68  Mich. 

7.  Eilvington  v.  Superior,  83  Wis.  4fi2,  25  N.  W.  461,  55  Am.  Rep.  706; 
222,  63  Vf.  W.  487,  IB  L-R-A.  46.  Sea  Thomas  v.  Mason,  39  W.  Va.  526,  20 
also  infra,  par.  128,  269.  8.  E.  580, 26  L.R4/  727  and  note 

8.  Heaain  v.  Manhattan,  81  Ki^  It.  Glliotfc  t  Xftlhwaka,  btf  Mieh. 
153,  105  Pac.  44,  25  L.B.A.(K.8  ^  4^%  25  N.  W.  4SL,  66  Am.  B^* 
328  and  note.  706.                      ■  .     ^  .      -  ' 
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order  to  preserve  the  public  health;  but  a  sewer  does  not  ncce^arily 
have  to  accommodate  the  whole  municipality  to  be  a  public  sewer.'* 

94.  Regulation  of  Fishing. — A  town  owning  Und  covered  by  tide- 
water may  regulate  the  fisberies  thereon.'*  It  is  hdd  in  some  juris- 
dictions that  a  municipal  corporation  can  only  assume  to  regulato 
a  fishery  in  tidal  waters  when  it  can  ahow  a  right  of  property  to  the 
lands  bolow  low-wata  mark,  and  such  a  title  can  be  supported  only 
by  grant  or  long  possession  affording  a  presumption  of  grant;  and 
the  fact  that  such  waters  are  included  within  its  bounds  for  the 
purpose  of  jurisdiction  will  afford  no  such  presumption.  In  otlicr 
jurisdictions  it  is  held  that  a  municipal  corporation  has  a  common 
law  right  to  appropriate  the  fish  in  tidal  waters  within  its  territorial 
limits  if  they  have  not  been  appropriated  by  the  legislature." 

95.  Engaging  in  Private  Business. — A  municipal  corporation  has 
no  power  to  engage  in  any  private  business,  however  desirable  or 
convenient  it  may  seem  to  be,  or  to  manufacture  articles  neccisnry 
for  its  lawful  enterprisciit  when  tliey  are  in  common  use  and  are  to 
1)6  bad  in  open  market.  Thus  a  city  situated  upon  a  navigable  river 
may  erect  suitable  approaches  to  the  water  from  such  of  its  streets 
lis  terminate  upon  the  river,  but  it  cannot  engage  in  the  business  of 
wharfing,  erecting  wharves,  providing  keepers  thereof,  and  charging - 
Uie  public  for  their  use  in  going  or  carrying  property  to  and"  from 
the  river,  unless  that  power  is  conferred  by  special  legislative  act;  " 
nor  can  it  maintain  a  plant  for  the  manufacture  of  brick  to  be 
used  for  paving  its  streets.*'  When,  however,  as  a  necessary  result 
of  carrying  on  a  legitimate  public  enterprise  in  a  reasonably  prudent 
manner  a  surplus  of  the  material  used  or  distributed  is  acquired,  or 
a  by-product  CTciited,  a  municipal  corporation  may  lawftilly  engage 
in  ihe  business  of  disputing  of  such  surplus  or  by-product  for  proHt, 
without  fpeciai- legislative  authority.'* 

96.  Providing  Public  Water  Supply. — It  has  been  held  that  the 
power  to  provide  a  public  water  supply  is  one  of  the  necessary 
incidental  powers  of  a  municipal  corporation,"  but  the  sounder  view 

15.  Southworth  v.  Glasgow,  232  Mo.  137,  40  So.  557,  117  A.  S.  R.  20,  6 
108,  132  S.  W.  1168,  Ann.  Cas.  19120  L.R.A.(N.S.)  781;  State  v.  Tampa 
1267.  See  Drains  and  Sbwebs,  vol.  9,  Waterworks  Co.,  56  Fla.  858,  47  So. 
pp.  620,  625.  358,  19  L.R.A.(N.S.)  183. 

14.  See  Fisu  AND  FiHiiEKiES,  vol.     Note:  61  L.R.A.  34. 
11,  p.  1043.  In  a  state  in  which  the  constitution 

16.  Note:  60  LJt.A.  514,  515.         provides  that  indebtedness  incurred  by 

16.  Webb  V.  Demopolis,  95  Ala.  116,  fdties  and  towns  for  other  than  "neces- 
13  So.  289,  21  L.B.A.  62.  saiy  expenses"  shall  be  subnuUed  to 

17.  Atty.  Gen.  v.  Detroit,  150  Ifioh.  the  voters  for  approval,  a  town  may 
310, 113  N.  W.  1107, 121  A.  8.  R.  625.  incur  indebtedness  for  a  waterworks 

18.  Milligan  v.  Miles  City,  51  Mont,  plant  without  such  vote.  Fawcett  v. 
374,  153  Pao.  276,  LJt.A.iei6C  395.  Mt.  Airy,  134  N.  C.  125, 45  S.  £.  1029, 

19.  Gadsden  t.  MitcheU,  145  Ala.  101  A.  S.  R.  825,  63  L.R.A.  870,  over- 
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ia  that  this  power  is  not  a  necessary  incident  of  a  municipal  charter 
but  must  be  derived  directly  from  the  legislature.**  It  is  well  settled 
that  the  power  to  provide  a  public  water  supply  is  not  limited  to  the 
«0tablishment  of  a  mimicipal  waterworks,  but  the  municipality  may 
contraet  for  the  furnishing  of  water  by  a  private  corporation  and 
grant  to  it  ttie  franchise  and  privileges  necessary  for  carrying  out 
such  contract ; '  and  under  a  statute  authorizing  a  municipal  cor- 
poration to  furnish  itself  with  a  water  systraa,  it  may  oiter  into  an 
executory  contract  looking  to  the  future  acquiremmt  of  a  water 
system,  even  tiiough  it  does  not  become  the  present  absolute  owner.' 
A  contract  of  "this  character  is  not  necessarily  ultra  vires  because  it 
extends  over  a  long  period  of  years.  On  the  contrary,  it  is  common 
knowledge  that  it  requires  a  considerable  outlay  of  money  to  con- 
struct a  system  of  waterworks,  and  a  considerable  part  of  the  material 
is  buried  under  the  surface  of  the  ground,  so  that  no  arrangement 
could  be  made  for  the  construction  of  such  a  system,  unless  the  con- 
tract were  allowed  to  run  for  a  number  of  years,  so  as  to  offer  the  hope 
of  realizing  something  on  the  enterprise.*  But  a  municipal  corpora- 
tion has  no  implied  power  to  grant  an  exclusive  franchise  for  the 
use  of  its  streets  by  a  private  water  company,*  or  to  sell  an  established  . 
municipal  waterworks  to  a  private  company  without  express  legis- 
lative authority,*  nor  can  it  exempt  a  waterworks  company  from 
taxation  in  consideration  of  its  furnishing  water  to  the  municipality 
at  a  reduced  rate,'  though  it  may  agree  to  pay  a  portion  of  the  taxes 
assessed  for  any  year  against  a  water  company  in  addition  to  a  specified 


TDling  EdgertOD  v.  Ooldsboro  Water  App.  267,  22  C.  C  A.  171,  34  L.R.A. 

Co.,  126  N.  C.  93,  35  S.  E.  243,  48  618;  Oadaden  v.  MiteheU,  145  Ala.  137, 

Ii.R.A.  444.  40  So.  567,  U7  A.  8.  R.  20,  6  L.R.A. 

20.  Wagner  v.  Roek  Island,  146  III.  (N.S.)  781.  See  also  Columbus  Water- 

139,  34  N.  E.  645,  21  L.BJk.  519;  works  Co.  v.  Columbus,  48  Kan.  99, 

White      Meadville,  177  Pa.  St.  643,  28  Pac  1097,  15  UR.A.  354,  holding 

35  Ail.  695,  34  L.R.A.  567 ;  Huron  that  emu  if  saefa  a  contract  for  a  lon^ 

Waterworks  Co.  v.  Huron,  7  S.  D.  9,  term  is  ultra  viree,  it  is  valid  tor  a  res 

€2  N.  W.  975,  58  A.  8.  R.  817,  »0  scmable  period. 

L.R.A.  848.  4.  Hlinois  Trust,  etc.,  Bank  v.  Ar 

Note:  61  L.RJk.  34.  kansas  City,  76  Fed.  271, 40  U.  S.  Aop. 

1.  Illinois  Trust,  etc.,  Bank  v.  Ar-  257,  22  C.  C.  A.  171,  34  L.RA.  5ife. 
kansas  City,  76  Fed.  271,  40  U.  S.  State  v.  Tampa  Waterworks  Co.,  5f 
App.  267,  22  C.  C.  A.  171,  34  L.R.A.  Pla.  858,  47  So.  358,  19  L.R.A.(N.S.) 
518;  Gadsden  V.  Mitchell,  145  Ala.  183;  Altgelt  v.  San  Antonio,  81  Tex. 
137,  40  So.  557,  117  A.  8.  R.  20,  6  436,  17  S.  W.  75,  13  L.R.A.  383  and 
L.B.A.(N.S.)  781;  State  t.  Tampa  note. 

Waterworks  Co.,  56  Fla.  858,  47  So.  6.  Huron  Waterworks  Co.  t.  Hu- 

358,  19  L.R.A.(N.S.)  183  and  note,  ron,  7  S.  D.  9,  62  N.  W.  975,  58  A. 

Se "  geiieraliy,  Watebworks.  B.  R.  817,  30  L.R.A.  848.    See  also 

2.  Klamatii  Falb  v.  Sacii3.  35  Ore.  supra,  par.  78. 

325,  57  Pae.  329,  76  A.  S.  R.  501.  6.  Altgelt  t.  San  Antonio,  81  Tex. 

3.  lUinois  Trust,  etc.,  Bank  v.  Ar-  436,  17  8.  W.  76,  13  UR.A.  383. 
kansas  Ci^,  76  Fed.  271,  40  U.  S. 
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amount  for  water  )o  be  supplied  by  the  company,  if  the  consideration 
for  the  iigreement  is  reasonably  adequate,  and  the  contract  is  reason- 
able and  fair  and  for  a. reasonable  length  of  time.'  Water  rates  are 
not  taxes,^  and  therefore  a  municipal  corporation  operating  its  own 
waterworks  may  furnish  water  for  municipal  and  charital)le  pur- 
poses free  of  charge,  and  may  charge  such  rates  as  will  yield  it  a 
profit  which  may  be  transJen*cd  to  its  general  funds,  provided  the 
rated  are  reasonable.*  It  also  has  the  power  to  install  a  meter  upon 
the  premises  of  every  consumer,  and  to  require  liini  to  pay  for  it  as  a 
condition  of  supplying  him  with  water  and  it  may  constitutionally 
be  given  power  to  hold  the  owner  of  promises  re:jponsible  for  water 
furnished  to*  a  tenant.**  A  waterworks  system  cannot  be  established 
l)y  a  numicipal  corporation  solely  or  principally  for  supplying  a  lew 
hivnc  factories  with  water,  and  it  may  be  a  matter  of  some  difficulty  to 
deiorminc  procir>ely  what  ui^es  are  included  within  the  public  purpose;* 
for  wliich  water  lawfully  u»ay  be  taken.  In  regard  to  uses  strictl}- 
(louiestic,  there  can  be  no  doubt  and  it  has  been  held  that  other  uses 
are  included,  snich  are  fairly  incidental  to  the  ordinary  modes  of 
living  in  cities  and  large  towns,  and  as  involve  the  operation  of  motors 
.requiring  but  a  small  quantity  of  water,  which  may  reasonably  be  sup- 
plied from  an  aqueduct  of  such  capacity  as  would  be  needed  to  meet 
l-Iie  ordinary  requirements  of  the  inhabitants  for  domestic  and  other 
similar  purposes.'*  N<ir.  can  it,  without  express  statutory  authority, 
supply  water  to  premises  located  outside  the  corporate  limits/'  ami 
when  it  is  so  authorized  its  obligation  is  a  matter  of  voluntary  contract 
and  such  authorization  does  not  impose  upon  it  the  duties  of  a 
public  service  corporation  in  the  territory  which  it  undertakes  to 
»«oiTe.'*  Audit  has  been  held  that  a  municipality  cannot  bind  its^'lf 
over  an  extended  period  of  time  by  a  contract  relating  to  water  rjite^, 
under  authority  to  supply  water  and  fix  rates  therefor,  and  that  it 
is  nut  estopped  by  the  fact  that  it  has  received  the  consideration  in 
ilie  form  of  the  location  of  a  school  within  its  borders.*' 

7.  Maine  Water  Co.  t.  Watenille,  (N.S.)  746;  State  t.  Goandl,  110  Wis. 
!i3  Me.  580,  45  Atl.  830,  49  L.E.A.  (iOfi,  93  N.  W.  542,  61  L.R.A.  33. 
'J94.  11.  See  li&NDiiOSD  aho  Tkhant,  vol. 

8.  Soe  infra,  par.  243.  16,  p.  821. 

9.  Wa^er  v.  Rnt^k  Island,  146  HL     12.  Watson  v.  Needhflm,  161  Mass. 
m),  3i  N.  E.  515,  21  L.R.A.  519;  404,  37  N.  E.  204,  24  L.R.A.  287. 
Twit- hell  V,  Spnknne,  55  Wash.  86,      13.  Childs  t.  Columbia,  87  S.  C. 
1(M  Pac.  150,  133  A.  S.  R.  1021,  24  666,  70  S.  E.  2D6,  34  L.R.A.(N.S.) 
L.K.A.tN.S.)  290  and  note.  642  and  note;  Farwell  v.  Seattle,  43 

10.  Karkaa  v.  Albany,  141  Ge.  833,  Wash.  141,  86  Pae.  217,  10  Ann.  Cm. 
82  S.  E.  Ui,  Ann.  Cas.  lOlSC  U95  130. 

Rod  nole,  .L.R.A.1915A  320;  Cooper     14.  Childs  v.  Cplumbia,  87  S.  C.  566, 
V.  Cioodlnnd,  80  Kan.  121,  102  Psa.  70  S.  E.  296,  34  LJl.A.(N.S.l  542. 
244.  23  L.R.A.(N.S.)  410;  Shaw  Stock-      16.  Eastern  Illinois  Slate  Normal 
ing  Co.  v.  Lowell,  199  Mass.  118,  85  School  v.  Charleston.  271  III.  602,  J 11 
N.  K.  90,  15  Ann.  Cas.  377,  18  L.R.A.  N.  E.  573,  UH.A.191GD  991. 
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97.  Supplying  Electric  Light  te  Private  Consumernv— The  pover 
of  the  legislature  to  authorize  a  municipal  corporation,  by  specific 
enactment,  to  provide  an  electric  lighting  plant  not  only  for  lighting 
its  Btreete,  but  to  supply  electric  light  to  private  consumers  within 
the  corporate  limits  is  well  established,**  and  some  authorities  hold 
diat  a  municipal  corporation  may;  undex  such  general  or  inherent 
powers,  erect  such  municipal  plant  not  only  for  lighting  the  streets 
and  public  places,  but  also  for  supplying  light  to  private  consumers. 
This  is  placed  upon  the  ground  that  electric  light  is  a  great  public 
convenience,  more  conducive  to  health,  than  ordinary  Ught,  less 
likely  to  cause  loss  of  property  by  lire,  and  its  nature  is  such  that  it 
IB  practically  impossible  for  each  in^vidual  to  manufacture  it  for 
himself."  The  right  to  supply  private  consumers  without  express 
legislative  authority  has,  however,  been  denied,  on  the  ground  that 
the  powers  given  to  a  municipal  rorporation  are  for  the  sole  and 
exclusive  purpose  of  government,  and  not  to  enter  into  private  busi- 
nees  of  any  kind,  outside  of  the  scope  of  the  city  government.**  It 
has  been  held  that  a  municipal  corporation  having  power  to  own 
an  electric  light  plant  for  lighting,  its  sb'eets  may  as  an  incident 
thereto  sell  the  product  of  its  plant  to  its  inhabitants  "  although  upon 
this  point  the  cases  are  not  in  agreement.**'  A  munieipa]  corporation 
having  express  authority  to  operate  an  electric  light  and  power  plant, 
may  lawfully  as  an  incident  thereto  sell  and  install  electrical  apparatus 
and  supplies  for  compensation '  and  lay  conduits  to  enable  it  to 
supply  surplus  steam  from  the  plant  to  beat  the  houses  of  its  in- 
h«i»tants.'  When  the  constitution  of  the  state  requires  that  indebted- 
ness incurred  by  cities  and  towns  for  other  than  "necessary  purposes" 
^a)l  be  submitted  to  the  voters  for  approval,  a  town  may  incur 
indebtedness  for  an  ^ectric  lighting  plant  without  such  vote.' 

98.  Sabscribing  to  Stock  of  Private  Corporation. — ^Although  it  ia 
now  well<settled  that  the  legislature  of  a  state  may  constitutionally 

16.  See  mipxa,  par.  26,  90.  684,  102  8.  W.  278,  12  L.R.A.(N.S.) 

17.  CrawfordBville  v.  Braden,  130  ^3. 

Ind.  149, 28  K  E.  849,  30  A.  8.  R.  214,  Note:  Ann.  Caa.  1916B  525. 

14  LJI.A.  268  and  note;  Keen'aji  v.  ^2?- I'Sbgat^  81  Vt.  152, 

Trenton,  130  Tenn.  71, 168  S.  W.  1063,  PfJ'/S,  YT^t  a* f^l 

Ann.  Cm.  1916B  619  and  note.  ?° =  ili       L  ^^L*  i 

J^^'X^C'^piS^^^^^       Pa.  Mich.  294, 163  N.W.82r,LR.A.1916A 

^^f^.^ooi^                2-      -i^'  «■  MiHigan  v.  Miie«  City,  61  Mont 

39  L.R.A.  837;  Mftu^dui  V  Gwra^iU^^^  374  153        276,  L.RJ.a916C  395. 

33  8.  C.  1,  U  S.  E.  434,  8  L.R.A.  291;  3;                      ^iry,  134  N.  C. 

Swanton  t.  Highgate,  .81  Vt.  152,  69  125,  45. 8.  B.  1029,  101  A.  8.  R.  825, 

AU.  667,  16  L.E.A.{N,S.)  867.  e3  L.R.A.  870,  overrnlhig  Mayo  v. 

Note:  Ann.  Gas.  1916B  624.  Washington,  122  N.  a  5,  29  S.  £. 

19.  Orerall  v..  Madiaonville,  126  Ky.  343,  40  L.R.A.  16S. 
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authorize  a  mumcipal  corporation  to  subscribe  to  the  stock  of  a  rail- 
road corporaticm  or  other  public  aerviee  company  which  furnishes 

one  of  the  necessities  and  conveniences  of  life  to  its  people  *  it  has  been 
held  by  an  unbroken  current  of  decisions  that  a  municipal  corpora* 
tion,  in  the  absence  of  express  legislative  pmnisBion,  has  no  power 
to  subscribe  to  the  stock  of  a  railroad  company  or  other  private 
corporation,*  or  otherwise  engage  in  works  of  internal  improve- 
ment.* A  statute  providing  that  the  agent  of  any  corporation  may 
subscribe  to  the  stock  of  a  certain  railroad  company  does  not  authorize 
a  subscription  by  a  municipal  coiporation.'  Power  to  borrow  money 
for  any  object  in  its  discretion,  however,  authorizes  a  mimicipal  cor- 
poration to  borrow  money  in  order  to  subscribe  to  the  stock  of  a 
railroad  corporation  *  Where  a  statute  authorizes  a  city  to  lend  ita 
credit  to  any  railroad  company  incorporated  and  oi^aniaed,  com- 
panies thereafter  organized  are  intended  to  be  included,  and  the 
statute  is  applicable  to  them  as  well  as  to  those  thm  in  existence.* 
Where  the  charter  of  a  city  authorize  it  "to  take  stock  in  any  char- 
tered company  for  making  a  road  or  roads  to  the  said  city,"  a  subscri{H 
tion  to  a  road,  in  extension  and  prolongation  of  one  leading  into  the 
city,  is  within  the  pow&c  granted.^*  When  the  legislature  grants 
to  a  municipal  corporation  the  power  to  subscribe  to  the  stock  of 
a  private  corporation,  it  may  accompany  its  grant  by  such  con- 
ditions as  it  sees  fit  to  impose,  and  the  municipal  officers  cannot 
rightfully  dispense  with  any  of  the  essential  forms  of  proceeding 
which  the  legislature  has  prescribed  for  the  purpose  of  investing 
them  with  power  to  act  in  the  matter  of  such  a  subscription.^^  Author- 
ity given  by  the  legislature  to  towns  to  subscribe  to  the  stock  of  a 
certain  railroad  company  is  not,  however,  extinguished  by  the  subse- 
quent consolidation  of  that  company  wi^  others." 

99.  Expending  Honey  for  Entertainments  and  Celebrations. — ^It 
is  geiierally  conceded  that  a  municipal  corporation  has  no  implied 

4.  See  snpra,  par.  22.  7.  East  Oakland  v.  Skinner,  94  U. 

6.  Sheboygan  Comity  t.  Parker,  3  8.  265,  24  U.  S.  (L.  ed.)  125. 
Wall.  93,  18  U.  S.  (U  ed.)  33:  Me-     «•  Meyer  v.  Ujimatine,  1  Wall.  384, 
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power  to  expend  its  funds  for  providing  refreshments,  eatertauiJ»«r.V, 
and  dinners  for  delegates  to  a  convention ;  or  for  entertaining  i^^^ji 
at  a  sapper  or  ball ;  or  indeed  for  the  purpose  of  extending  hoByixsu  Ay 
or  fnm^faing  social  pleasures  either  to  citizens  or  invited  guests,^ 
It  is,  however,  oonaidered  in  some  jurisdictions  that,  as  the  cu^m  of 
oommemorating  imp(»tant  historical,  military,  and  civil  events  is  as 
old  as  mnnlrind,  and  as  at  common  law  the  right  of  municipalitiee  to 
make  iq>propriations  out  of  the  public  funds  for  the  proper  obeen- 
anee  d  such  occasions  was  recognized  for  centuries,  there  is  no 
veason  why  a  municipality,  unless  restricted  by  statute,  should  not 
be  pOTmitted  to  ma^e  reasonable  appropriations  in  order  fitly  to 
oommemorate  public  events  in  which  all  of  the  citizens  thereof  are, 
CT  dionld  be,  interested.  In  the  jurisdictions  in  which  this  principle 
is  accepted  a  monioipal  corporation  has  implied  power  to  appropriate 
its  funds  for  fire-works,  decorations  and  other  purposes  necessary  and 
propw  for  a  sQccessful  celebration.**  It  is  held,  however,  by  the 
weight  of  a:Uthority  that  in  the  absence  of  express  statutory  permis- 
sion a  municipal  corporaticm  Jbas  no  power  to  appropriate  money  for 
the  cel^ration  of  holidays  or  of  anniversaries  of  important  events 
in  its  own  history  or  in  that  of  the  country.^' 

too.  Indemaifying  Public  Officers. — ^Inasmuch  as  a  municipal  cor- 
poration ia  not  civilly  liable  for  the  negligent  or  unlawful  acts  of 
public  officers  in  its  service  or  employ,*'  tiie  only  remedy  of  a  person 
injured  by  such  acts  is  an  action  against  the  officer  who  inflicted 
the  injury,  and  the  question  frequently  arises  whether  it  is  within 
the  power  of  the  municipality  to  reimburse  the  officer  for  Uie  expenses 
incurred,  when  he  is  sued  for  acts  done  in  good  faith  and  with  the 
intent  to  protect  the  public  interests,  but  which  prove  to  be  unlawful 
or  injurious.*'  When,  however,  the  municipality  has  no  duty  to  per- 
form, no  rights  to  defend,  no  interest  to  protect  and  no  pecuniary 
or  corporate  concern  in  connection  with  tiie  exercise  of  the  officifd 
functions  out  of  which  the  cause  of  action  arose,  it  has  no  power  to 
indemnify  the  officer.'^  The  most  common  case  in  which  it  is  sought 
to  indemnify  an  officer  is  that  of  a  m^bw  of  the  polioe  department 

18.  Steemaier  v.  Ooeringer,  218  Pa.  age,  103  Ind.  106,  2  N.  £.  571,  S3  Anu 

St  400,  67  AO.  782,  11  Ann.  Cas.  Rep.  504  and  note;  Moorhead  v.  Hnr- 

973  and  note;  Autin  v.  Coggeahall,  12  phy,  04  Minn.  123,  102  K.  W.  219. 

B.  L  329,  84  Am.  Bep.  648.  UO  A.  S.  B.  345,  3  Ann.  Cas.  484  and 

14.  Stwmaier  v.  Ooeringer,  218  Pa.  note,  68  L.R.A.  400;  State  v.  Bt  Lonia, 

St  4B0,  67  AtL  782,  11  Ann.  Gaa.  174  Ho.  125,  73  8.  W.  623,  61  LJt.A. 

973  and  note.  593;  State  v.  Hammonton,  38  K.  J. 

16.  Love  V.  Ralei«ft,  U6  N.  C.  296,  L.  430,  20  Am.  Rro.  404. 


17.  Chregory  v.  Bridi^ort,  41  Conn.  76,  19  Am.  Rep.  485;  Thomdike  v. 
76y  19  Am.  Itep.  486;  Cullen  v.  Garth-  Camden,  82  He.  39,  19  AtL  95,  7 
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21  8.  £.  603,  28  UBj&.  192. 
Mote:  n  Ann.  Oas.  976. 
16.  See  intra,  par.  390. 
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0ued  for'false  anest  or  for  the  um  of  Qtmecessary  violence  or  for  inju- 
ries negligently  inflicted  upon  a  bystander.  In  such  a  case  while  the 
maintenance  of  a  police  department  is  a  public  rather- than  a  cor- 
porate duty,*'  it  is  nevertheless  universally  held  that  a  municipality 
m&y  indemnify  a  police  officer  so  Bued.^  So  also  a  member  of  a 
city  council  who  has  endeavored  to  recover  public  moneys  by  institut- 
ing criminal  proceedings  against  one  who  is  alleged  to  have  misap- 
propriated them  and  as  a  result  is  'sued  for  malicious  proeeoution  may 
be  indemnified  by  the  municipality.^  But  a  municipality  has  no 
power  to  reimbun^e  an  ofHcial  for  his  expenses  incunad  in  d^ending 
himself  from  charges  of  ofHcial  misconduct* 

101.  The  Prevention  of  Crime. — The  prevention  of  crime  and  the 
enforcement  of  the  criminal  law  is  a  function  of  the  state  rather  tlian 
of  any  subdivifdon  thereof,  and  while  the  appointment  of  police  offi- 
cers is  usually  delegated  to  municipal  corporations,  the  officers  so 
appointed  are  public  officers  whc^  duties  are  defin^  by  law,  and 
they  serve  the  people  of  the  whole  state  rather  than  the  municipality 
which  appointed  them.  To  lAie  corporation  itsdf  no  duti^  in  respect 
to  the  enforcement  of  the  criminal  laws  of  the  state  are  delegated  by 
implication.  It  is  for  this  reason  that  it  is  held  by  the  weight  of 
au^ority  that  a  municipal  corporation  has  no  implied  power  to  offer 
a  reward  for  the  apprehension  or  conviction  of  persons  guilty  of 
crime;  and  that  an  action  cannot  be  maintained  against  it  upon  such 
offer.*  An  exception  to  this  rule  has  been  made  in  the  case  of  in- 
cendiarism, on  the  ground  that  the  danger  of  conflagration  in  cities 
and  villages  necessitates  preventive  measures  that  are  not  common  in 
sparsely  settled  districts,  and  as  such  munidpalitiee  are  authorized 
to  expend  large  sums  for  apparatus  to  extinguish  fires,  they  ^bould 
be  equally  justified  in  incurring  expense  to  prevent  them.*  For 
umilar  reasons  a  municipal  corpcoration  is  confined  to  the  appoini* 
ment  of  the  regular  police  f<ffce  provided  for  by  law,  and.  has  no 
implied  power  to  hire  prrvato  detectives  to  ascertain  whether  the 

I#.R.A.  463;  Baneroft  v.  Lynnfleld,  18  7.  80,  61  N.  E.  108,  85  A.  S.  R.  661* 
Pick.  (Mass.)  566,  29  Am.  Dec  623  66  L.R.A.  846. 

and  note.  '  Notes :  3  Ann.  Gas.  436 ;  Ann.  Cas. 

Note:  Ann.  Cas.  1914C  660.  1914C  660. 

19.  8ee  supra,  par.  65;  infra,  par.      3.  Marphy  v.  Jacksonville,  18 
414.  318,  43  Am.  Rep.  323;  Hanger  v.  Des 

20.  Collen  v.  Carthage,  103  Ind.  196.  Moines,  62  la.  193,  2  N.  W.  1105,  36 
3  K.  E.  571,  53  Am.  Rep.  504  and  Am.  Rep.  266;  Winchester  v.  Red- 
note;  Moorhead  v.  Murphy,  94  Minn,  mond,  93  Va.  711,  25  S.  E.  1001,  57  A. 
123,  102  N.  W.  219,  110  A.  S.  R.  345,  S.  R.  822.   See  Rbwards. 

3  Ann.  Cas.  434  and  note,  68  L.R.A.  4.  People  v.  Holly,  119  Hieh.  637, 
400;  State  v.  St.  Louis,  174  Mo.  125,  78  N.  W.  665,  75  A.  S.  R.  435,  44 
73  S.  W.  623,  61  L.R.A.  593.  L.R.A.  677.    Contra,  Winehefitfer 

1.  State  V.  Hammonton,  38  N.  J.  Redmond,  93  Va.  711,-26  S.  E.  1001, 
L.  430,  20  Am.  Rep.  404.  57  A.  S.  R.  823. 

2.  Chapman  v.  New  Tork,  168  N. 
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crinrinal  laws  have  been  violated  within  Hxe  municipality.'  So  also 
tile  only  workhouse  which  a  munidpal  corporation  may  maintain 
for  the  imprisonment  of  pereons  coDvicted  of  crime  is  that  provided 
by  law  mider  the  control  of  public  officers^  and  it  cannot  establish  an 
institution  controlled  by  a  private  ooipocatioii  as  a  workhouse.* 

102.  Powers  Net  -EzBrdsable  for  private  Be&efit.-»The  powers 
which  are  delegated  to  a  municipal  corporation  by  the  legislature  are 
intended  to  be  used  for  the  benefit  of  the  pubUc,  and  not  for  the 
benefit  of  any  one  man  or  set  of  men,  even  if  it  may  fairly  be  sup- 
posed that  the  prosperity  of  the  community  will  be  enhanced  by  their 
success.  Thus  a  municipal  corporation  cannot  lawfully  purchase  land 
for  the  sole  purpose  and  with  the  sole  intent  of  donating  it  to  persons 
and  corporations  intending  to  construct  and  operate  manufacturing; 
plants  in  order  to  induce  them  to  locate  their  plants  within  the  munici- 
pal limits,'  and  it  is  equally  objectionable  for  a  municipal  corporation 
to  purchase  land  for  the  exclusive  use  of  a  private  association,*  or 
to  loan  money  to  an  individual  to  enable  him  to  erect  a  hotel,*  or  to 
lay  out  a  public  street  for  the  sole  and  exclusive  beneBt  of  a  private 
eorporation  intending  to  locate  its  tracks  thereon.'*  A  municipal  cor- 
poration has  no  power  to  make  a  contract  with  a  waterworks  company 
by  virtue  of  which  a  citizen  whose  property  is  destroyed  by  fire  on 
account  of  an  insufficient  water  supply  may  recover  his  damages  from 
the  company.^'  So  also  a  municipal  corporation  cannot  make  a 
valid  agreement  to  withdraw  its  opposition  to  the  closing  of  a  certain 
street  by  a  railroad  company  if  the  company  will  pay  certain  daaxkages 
to  the  )>roperty  owners  on  the  street.*'  For  similar  reasons  a  munici- 
pal corporation  cannot  lawfully  discriminate  in  favor  of  the  members 
of  labor  unions  against  the  citizens  generally  by  awarding  contracts 
for  public  ^oA  wily  to  such  bidders  as  employ  union  labor,  when 
there  are  re^onsible  persons  who  do  not  employ  union  labor  willing 
to  undertake  the  work  &t  the  same  or  a  lower  figure.'*  On  the  other 
band  it  19  bdd  by  the  weight  of  authority  that  a  municipal  ooiporar 

fi.  Flannagan  v.  Baxton,  145  Wis.  W.  201,  113  A.  8.  B.  766,  7  LJLA. 

81,  129  N.  W.  643,  32  LJt^(ii.S.)  (N.S.)  630  and  note.  ^ 

391  and  note.  H.  Becker  v.  Keokuk  Watei^WoritB, 

6.  Farmer  v,  St  Paul,  65  Minn.  79  la.  4XD,  44  N.  W.  694,  IS  A.  8.  R. 
176,  67  N.  W.  990,  33  L.B.A.  199.  377  and  note. 

7.  Markley  v.  l6neral  City,  58  Ohio  13.  New  Haven  v.  New  Haven,  etc., 
St  430,  51  N.  E.  28,  66  A.  S.  E.  776.  E.  Co.,  62  Conn.  252,  26  AtL  316,  18 

8.  Enfaula  v.  HcNab,  07  Ala.  688,  L.BJI.  266. 

42  Am.  Rep.  118.  13.  Atlanta  T.  Stdn,  111  Ga.  789,  36 

9.  Fergus  Falls  v.  Fergus  Falb  S.  G.  932,  51  L.R.A.  335;  Adams  v. 
Hotel  Co^  80  Mjodu.  165,  83  N.  W.  64,  Brenan,  177  111.  194,  62  N.  E.  314,  69 
81  A.  S.  E.  249,  50  L.R.A.  170.  A,  S.  E.  222  and  note>  42  L.B.A.  718; 

10.  ligaxe  v.  Chicago,  139  HI.  46,  Fiske  7.  People,  188  Hi.  206,  68 

28  N.  E.  934,  32  A.  S.  R.  179;  Kan-  E.  985,  52  I*E.A.  291;  Miller  Dea 
sas  City  v.  Hyde,  196  Mo.  498,  96  S.  Moines,  143  la.  409, 122  N.  W.  226,  21, 
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tioD  may  witliout  express  l^i^ative  authority  make  provision  in  its 
contracts  for  public  work  for  the  protection  of  tibe  laborers  and 
materialmen  by  stipulating  that  the  contractor  should  not  receive  hia 
payments  until  the  olaims  of  those  who  furnished  labor  or  materials 
are  satis^ed,**  though  there  is  some  autii(^ty  to  the  conteary.^* 

103.  Exercise  of  Powers  outside  Corporate  Limits. — It  is  shown 
elsewhere  that,  ex  necessitate,  a  limited  police  power  may  be  granted 
to  mimicipalities  over  a  small  section  of  country  rarrounding  their 
boundariee  for  their  protection  against  nuisances,  and  to  safeguard 
the  health  of  the  people  residing  in  them,^*  but  even  this  is  hard  to 
justify  on  any  principle  other  than  that  the  mnnicipali^  is  in  such 
matt«ff8  ^e  agent  of  the  state  itself  for  the  protection  of  the  people 
of  the  state.  But  that  ag&acy  cannot  be  used  as  a  basis  for  conferring 
power  upon  municipalities  over  territory  outside  of  them  any  further 
than  bare  necessity  requires.  It  would  seem  that  a  statute  which 
extended  all  the  governmental  powers  of  a  city,  or  even  all  its  police 
powers,  over  an  outside  strip  of  country  of  substantial  width  would 
be  open  to  grave  constitutional  objections,  as  subjecting  the  inhabi- 
tants of  such  strip  to  the  control  of  officers  in  whose  choice  they  had 
ao  voice  And  to  subjection  to  ordinances  in  the  making  of  which 
they  did  not  participate."  There  can,  however,  be  no  doubt  of  the 
power  of  the  legislature  to  authorize  a  municipal  corporation  to 
acquire  the  ownership  of  property  outside  its  territorial  limits'* 
though  it  is  generally  considered  that  without  express  authority  from 
the  legislature  the  corporation  oannot  exercise  any  of  its  powers  or 
even  acquire  and  hold  property  except  within  its  own  boundiaries.'* 

Ann.  Can.  207  and  note,  23  L.R.A.  87  Md.  352,  39  Atl.  1081,  07  A.  8.  B. 
(N.S.)  815  and  note;  State  v.  Toole,  344,  40  L.R.A.  494;  Dooley  t.  Kansaa 
26  Mont.  22,  66  Pac.  496,  91  A.  8.  R.  City,  82  Mo,  444,  52  Am.  R^.  380. 
386,  55  L.R.A.  644;  Electrio  Applianee  Notes:  1£  UB.A.(N.S.)  260;  Ann. 
Co.  V.  United  States  Fidelity,  etc,  Co,  Cas.  1912C  939. 
110  Wis.  434,  86  N.  W.  648,  63  URJL  19.  Jones  v.  HineB,  lB7  Ala.  624,  4T 
609.  So.  739,  22  L.RA.(N.6.)  1098;  Lang- 

14.  Denver  v.  Hindry,  40  Colo.  42,  ley  v.  Augusta,  U8  Qa.  590,  45  S.  E. 
90  Pac.  1028,  U  LtK.A.(N.S.)  1028  486,  98  A.  S.  B.  133;  Summit  Tp.  v. 
and  note;  Knapp  v.  Swaney,  56  Mich.  Jackson,  154  Mich.  37, 117  N.  W.  546> 
346,  23  N.  W.  162,  56  Am.  Rep.  307;  18  LJl.A.(N.S.)  260  and  noU;  Childs 
Giencoe  Lime,  etc.,  Co.  v.  Von  PhnI,  v.  Columbia,  87  S.  C.  566,  70  S.  E. 
133  Mo.  661,  34  S.  W.  843,  54  A.  S.  296,  34  L.R.A.(N.S.)  542  and  note; 
R.  695.  Ab  to  the  interpretation  of  Duncan  v.  Lynohbni^,  2  Vo.  Dec  700,. 
Buch  eontraet»  see  infra,  par.  364.  34  S.  E.  964,  48  UR.A.  331;  Bonablo 
16.  Note:   11  LJLA.(N.S.)   1030,  v.  Harrisonburg,  104  Va.  583,  52  S, 


'  17.  Malone  v.  Williama,  IIS  Tenn.  FarveU  v.  Seattle,  43  Wash.  141;  Se 
390, 103  8.  W,  798, 121  A.  S.  R.  1002.  Pac.  217,  10  Ann.  Cas.  130  and  noUv 
18.  Baltimore  v.  FairfleM  Imp.  Ca,  Shawinigan   Hydro-Eleetric  Co. 


1031. 

16.  See  infra,  par.  109. 


E.  174, 113  A.  S.  B.  1066,  7  Ann.  Cas. 
519  and  note,  2  L:R.A.(N.S.) .  910; 
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An  exception  to  this  rule  is  generally  recognized  when  a  power  granted 
.to  a  municipal  eorporation  cannot  be  exercised  without  going  out- 
side the  corporate  limits,  and  in  such  case  tiko  requiaite  authority  will 
be  implied,  as  when  a  city  is  authorized  to  maintain  sewera,  and 
there  is  no  means  for  the  disposition  of  the  sewage  within  the  city 
limits,'*  and  there  is  some  authority  for  the  proposition  that  while 
a  municipal  corporation  cannot  exercise  governmental  authority  out- 
side its  territorial  limits,  in  the  exercise  of  its  business  functions  it 
may  purchase  land  wherever  it  is  most  convenient,  and  may  exercise 
the  ordinary  rights  of  ownership  over  land  so  purchased.^  A  munici- 
pal corporation  cannot,  however,  be  authorized  by  the  legislature 
of  a  state  other  tiian  that  which  created  it  to  acquire  property  for 
governmental  purposes  -situated  in  such  other  state.' 

104.  Powers  Cannot  Be  Bartered  Away. — ^The  powers  which  are 
given  by  the  legislature  to  a  municipal  corporation  are  not  privileges 
free  from  any  correlative  dutiies,  but  are  bestowed  uptm  the  munici- 
pality because  the  legislature  deems  it  to  be  for  the  public  advantage 
diat  they  should  be  exercised-  by  that  body;  and  consequently  a 
municipal  corporation  cannot  part  with  such  powers  as  have  been 
granted  to  it  by  the  legislature  without  the  consent  of  the  legislature; 
it  cannot  obligate  itself  not  to  exercise  such  powers  and  a  contract  in 
which  it  purports  to  do  so,  even  upon  valuable  consideration,  is  void  * 
Thus  a  municipal  corporation  cannot  obligate  itself  to  keep  a  certain 
street  open  forever;  *  it  cannot  barter  away  eititier  the  present  or  the 
future  control  of  its  streets  but  is  under  a  continuing  duty  to  keep 
them  safe;*  and  it  cannot  enter  into  a  contract  fixing  unalterably 
during  the  term  of  the  franchise  of  a  public  service  company  the 
charges  for  its  service,  and  disabling  iteelf  from  tiie  power  of  regula- 

Shawinigan  Water,  etc.,  Co.,  45  Can.  Syracase,  116  N.  T.  167,  22  N.  E.  381, 

Sup.  Ct.  585,  Ann.  Gas.  191SC  928  and  6  L.a.A.  546.  . 

not«.  1.  Penley  v.  Aubum,  85  Me.  278,  27 

SO.  MeBean  v.  Fresno,  112  Cal.  159,  Atl.  158,  21  L.B.A.  667;  State  v.  Min- 

44  Pac.  358,  53  A  3.  R.  191,  31  UR.A.  nesota  Transfer  B.  Co.,  80  Minn.  108, 

794;  Langley  v.  An^sta,  118  Oa.  590,  83  N.  W.  32,  50  L.R.A  656;  Stat«  v. 

46  S.  E.  486,  98  A.  S.  R.  133;  Cold-  Park  Com'zs,  100  Mian.  150,  110  K. 

water  t.  Tneker,  36  Mich.  474,  24  Am.  W.  1121,  9  LJ£.A.(N.8.)  1045 

Ren.  601.  note. 

Not«:  7  Ann.  Cas.  522.  6.  Ft.  Smith  t.  Hunt,  72  Ai^.  556, 

1.  Haiming  v.  Devils  Lake,  13  N.  82  S.  W.  163,  105  A.  S.  B.  51,  66 

D.  4V,  99  N.  W.  51,  112  A.  S.  R.  652,  L.B.A.  238;  Chicago,  etc.,  R.  Co. 

65  L.R.A.  187;  Schneider  v.  MeaaeOia,  Quinoy,  136  IlL  563,  27  N.  E.  192, 

118  Wis.  298,  95  N.  W.  94,  99  A.  S.  29  A.  S.  E.  334;  Snyder  v.  Mt.  Pu- 


2.  Becker  v.  La  Crosse,  99  Wis.  414,  L.RA.  407;  Vandalia  R.  Co.  v.  State, 
79  N.  W.  84,  67  A.  S.  R.  874,  40  166  Ind.  219,  76  N.  E.  980,  117  A.  S. 


S.  Gale  -r.  Kalamazoo,  23  Mieh.  344.  v.  Columbus,  50  Ohio  St.  65,  33  N.  E. 
•  Am.  Rep.  80;  Syraeuse  Water  Co.  v.  202,  40  A.  S.  B.  648,  Ifi  L.B.A.  510} 
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laski,  176  m.  307,  52  N.  E.  62,  44 


LJI.A.  829. 


R.  370;  Columbus  Gas  Light,  etc.,  Co. 
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lion.*  li  cauDOt  bind  itself  by  a  perpetual  contract '  or  by  one  which 
laats  an  unreasonable  length  of  time."  There  is  nothiug,  liowever^ 
in  the  foregoing  principles  which  makes  unlawful  a  contract  running* 
for  a  period  of  years,  and  extending  beyond  the  official  term  of  the 
officers  who  authorized  it,  if,  at  the  time  of  its  execution,  it  was  fair^ 
just,  and  reasonable,  and  prompted  by  the  necessities  of  the  situation, 
or  was  in  its  nature  advantageous  to  the  municipality ;  *  and  even  if 
a  contract  has  been  entered  into  for  a  period  longer  than  that  for 
which  a  city  could  legally  land  itself,  still  the  contract  should  be 
upheld  for  a  reasonable  time  wbea  the  circumstances  and  condition 
of  the  city  as  to  population  and  assessed  valuation  are  substantially 
the  same,  and  no  better  facilities  are  offered  upon  more  reasonable 
terms. So  also  when  a  munidpaJity,  under  legislative  authority, 
grants  a  franchise  to  a  public  service  coiporation,  it  may  make  a  con- 
tract excluding  itself  from  competition  with  such  coloration  for  a 
definite  period  of  considerable  length." 

105.  Delegation  of  Powers. — municipal  corporation  cannot  dele- 
gate to  private  individuals  or  corporations  any  of  the  governmental 
legislative  or  discretionary  functions  confided  to  it  by  the  legislature." 
Thus  the  power  to  fix  the  grade  of  a  street  cannot  be  delegated  by  a 
«ity  council  to  a  contractor,"  nor  can  powers  vested  in  the  council  or 
other  governing  body  be  delegated  by  such  body  to  the  administrative 
officials  of  the  municipaJity.**  This  principle  is,  however,  not  to  be 
construed  so  as  to  deprive  a  municipal  council  of  the  power  of  delegat- 
ing ministerial  or  administrative  functions  to  subordinate  officials.^* 

V.  Police  Powkb 

106.  Delegation  of  Police  Power  to  Municipal  Corporations. — ^The 
preservation  of  ihe  health,  safety,  welfare  and  comfort  of  dwellers 

Eddy  V.  Granger,  19  R.  I.  105,  31  AtL     10.  ColnmboB  Watw-Works  Co. 
831,  28  L.R.A.  517.  CotumbuB,  48  Kan.  99,  28  Pae.  1097, 15 

6.  Home  Telephone,  etc.,  Co.  v.  Loa  L.R.A.  354. 

Angreles,  211  U.  S.  265,  29  S.  Ct.  50,  11.  Vieksburg  v.  Vicksbuzg  Water- 

53  U.  S.  (L.  ed.)  176;  Danville  v.  Dan-  works  Co.,  202  U.  S.  453,  26  S.  Ct. 

ville  Water  Co.r  178  lU.  299,  63  M.  £.  660,  60  U.  S.  (L.  ed.)  lliD2,  «  Ann. 

119,  69  A.  8.  R.  304  and  oota  Cas.  263  and  note. 

7.  Weetminster  Water  Co.  v.  West-  12.  Mathews  v.  Alexandria,  68  Mo. 
minster,  98  Md.  561,  56  Atl.  990,  103  115,  30  Am.  Rep.  776. 

A.  S.  R.  434,  64  L.R.A.  630;  Sim      13.  Zable  v.  Louisville  Baptist  Or- 

Printing,  etc.,  Ass'n  v.  New  York,  152  phans'  Home,  92  Ky.  89,  17  S.  W. 

N.  Y.  m,  40  N.  £.  4D9,  37  UBjL  212,  13  L.R.A.  668. 
788.  14.  People  v.  Clean  St  Co.,  226  III 

8.  Thrift  t.  Elizabeth  City,  122  N.  470,  80  N.  E.  298,  116  A.  S.  R.  156, 
C.  31,  30  S.  B.  340,  44  L.R.A.  427j  9  I,.R.A.(N.S.)  456.  New  Orleans  v. 
he  Peber  v.  West  AUis,  U9  Wis.  608,  Sanford,  137  la.  628,  69  So.  35,  LJl.A. 
97  N.  W.  203,  100  A.  S.  R.  917.  1916A  1228;  Thompson  v.  Sohermer- 

9.  McBean  v.  Fresno,  112  Cal.  169,  horn,  6  N.  Y.  92,  56  Am.  Dee.  3B& 
44  Pac  35S,  53  A.  S.  R.  191, 31  L.R.A.  and  note. 

794.  16.  See  infra,  par.  200. 
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in  urban  centers  of  popidation  requires  the  enforcement  of  very 
diffnnffit  and  usually  much'  more  stringent  police  regulations  in  such 
ciunicts  than  are  pecessary  in  a  state  taken  as  a  whole.  In  the  sparsely 
populated  sections  of  a  state  domestic  animals  may  be  kept,  wooden 
buildings  erected  and  offensive  trades  established  without  infringing 
upon  the  ri^ts  of  others,  but  all  of  such  acts  may  call  for  drastic 
nwlriction  or  even  total  prohibition  in  the  more  densely  populated 
cities.  So  also  it  may  be  necessary  in  the  larger  cities  to  regulate 
certain  acts  or  occupations  which  are  never  undertaken  At  all  in  the 
raral  districts,  such  as  the  driving  of  hacks,  or  marching  in  street 
parades.  On  the  other  hand  certain  oeouiMitions  of  a  harmful  nature 
can  well  be  prohibited  altogether  in  the  smaller  towns  and  villages, 
but,  on  account  of  the  impossilHlity  of  enforcing  such  a  law  in  the 
large  cities,  are  better  controlled  in  such  places  by  a  system  of  licensee 
tiian  by  prohibition.  It  would  be  possible,  except  in  the  states  in 
which  ^e  constitution  expressly  prohibits  local  .or  special  legislation, 
for  the  legislature  of  a  state  to  enact  statutes  providing  the  needed 
regulation  whiuh  would  be  in  force  only  in  certain  designated  cities, 
or  in  munidpalities  of  a  certain  populatiob.  It  is,  however,  almost 
svwywhere  considered  more  appropriate  that  each  municipality  of 
any  considerable  size  or  density  of  population  should  make  its  own 
police  regulations,  and  to  almost  every  such  municipal  corporation  the 
legislature  has  delegated  the  poww  of  enacting  ordinances  or  by- 
lawa  to  provide  for  the  abatement  of  nuisances  and  for  the  protection 
of  the  health,  safety  and  welfare  of  its  inhabitants  and  the  preservation 
of  good  order  within  its  limits. 

107.  Constitutionality  of  Delegation  of  Police  Power.— It  is  well 
settled  that  the  delegation  of  legislative  power  over  a  limited  section 
of  llie  state  to  a  municipal  corporation  is  constitutional,''  and  a 

n.  See  supra,  par.  47.  613,  35  Am.  Dee.  169;  Toame  v.  Lee, 

17.  Stoutenbur^  t.  Henaiek,  129  U.  8  Mart  N.  S.  (U.)  648,  20  Am.  Dae. 
S.  141,  9  S.  a.  256232  U.  S.  (L.  ed.)  260;  Hammond  v.  Haines,  26  Md. 
637;  New  Orleans  WaterworkB  Co.  541,  90  Am.  Dee.  77  and  note;  Downs 
New  Orleans,  164  U.  S.  471,  17  S.  Ct  v.  Swann,  111  Hd.  63,  73  AU.  653, 
IfiLJl  U.  S.  (L.  ed.)  518;  Territory  134  A.  S.  B.  G66,  28  L.a.A.(N.S.) 
v:  Wbitney,  17  Hawaii  174,  7  Ann.  739;  People  v.  Han^vheo,  76  Mich. 
Cas.  737  and  note;  Chicago  v.  Strat-  611,  42  N.  W.  4  hJLJL  761; 

ton,  162  lU.  494,  44  N.  E.  863,  53  A.  State  v.  Clarke,  64  Mo.  17, 14  Am.  Bep. 
S.  R.  325,  35  L£.A.  84;  Chicago  471;  Chicago,  eCt.,  R.  Co.  v.  State,  47 
Union  Traction  Co.  v.  Chicago,  199  III.  Neb.  649,  6iS  N.  W.  624,  68  A.  8.  B. 
484,  66  K.  E.  461,  59  L.R.A  631:  567,  41  L.B.A.  481{  State  v.  Trenton, 
Walker  v.  Jameson,  140  Ind  593^  37  61  N.  J.  If  49ft.  18  AtL  U6,  6  Lil.A 
N.  E.  402,  39  N.  B.  869,  «  A.  a  B.  382,  Taanev  v  Albion,  5  HiU  (N.  Y.) 
222,  28  LJLA.  679,  Dv  Uoinei  Gai  121,  49  Am  Dee.  337;  State  v.  Ana- 
Co.  ▼.  Dee  Mdnes,  44  la.  605,  24  Am.  t3B<  114  N.  C.  855,  19  8.  E.  919,  41 
Bep.  766;  StaU  v.  Keener,  78  Kan.  A.  8.  R  817,  25  L.R^  283;  San- 
649, 97  Pas.  860, 19  LJt.A.(N.S.)  615;  ning  v.  Cincinnati,  81  Ohio  St  142,  90 
LenMton  v.  MeQuiUan,  9  Dana  (Ey.)  nTe.  126;  26  L.R.A.<N.B.)  686;  State 
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municipal  ordintmce  passed  in  parauance  of  valid  8ath<Hity  emanat- 
ing from  the  state  legislature  has  the  same  force  within  the  munioipa] 
limits  as  if  passed  by  the  legislature  itself.'*  An  prdinance  enacted 
by  virtue  of  such  authority  does  not  deprive  citizens  of  the  town  in 
which  it  is  in  force  of  the  equal  protection  of  the  law  merely  because 
the  acts  forbidden  by  such  an  ordinance  are  lawful  in  the  rest  of  the 
state,'*  and  even  wlien  special  or  local  legislation  is  specifically  for- 
bidden by  the  fundamental  law,  a  municipal  ordinance  enacted  by 
virtue  of  a  general  delegation  of  power  to  municipalitiee  of  a  certain 
size,  though  having  the  force  of  law  in  pBXt  of  the  state  and  not  in 
the  rest,  is  not  on  that  account  obnoxious  to  the  constitution.**  The 
class  of  powers  which  it  is  competent  for  the  legislature  to  delegate 
to  a  municipal  corporation  is  limited  to  such  as  have  reference  to 
matters  which  form  appropriate  subjects  of  municipal  regulation. 
The  power  granted  must  be  one  which  relates  to  legitimate  and  proper 
municipal  purposes.  It  must  be  local  in  its  general  Character  as  well 
as  in  its  operation.^ 

108.  Police  Power  Not  Inherent  in  Municipal  Corporatioiis. — A 
municipal  corporation  has  no  inherent  power  to  enact  police  regula- 
tions, but  derives  it  solely  from  the  legislature,  and  consequently 
can  exercise  only  such  police  power  as  is  fairly  included  in  the  grant 
of  powers  by  its  charter.'  While  it  was  said  in  some  early  English 
ta^es  that  the  power  to  make  by-laws  is  included  by  implication  in 
any  act  of  incorporation,  it  was  held  that  a  by-law  which  imposes  a 
forfeiture  is  invalid  unless  sanctioned  by  an  act  of  Parliament,  and 
it  is  not  to  be  supposed  that  in  this  country  a  muiiicipal  corporation 
could  enact  a  police  regulation,  enforceable  by  fine  or  impriflonment. 

Board  of  Health  v.  St  Johnsbary,  82  366,  21  So.  544,  62  A.  S.  B.  648,  37 

Vt.  276,  73  Atl.  581,  18  Ann.  Cas.  L.R>A.  673;  Hammond  v.  Hainea,  25 

486,  23  L.R.A.(N.S.)  7(i6;  State  v.  Md.  Sil,  90  Am.  Dec.  77  and  note ^-St. 

Superior  Court,  105  Wis.  651,  81  N.  Louis  v.  King,  226  Mo.  334, 126  S.  W. 

W.  1046,  48  L.R.A.  819.  495, 136  A.  S.  R.  643,  27  L.R.A.(N.S.) 

Note:  34  Am.  Dec.  032.  608;  Xx)Dg  v.  Shelby  County  Taxing 

18.  New  Orleans  Waterworka  Co.  v.  Diat.,  7  Lea  (Tenb.)  134,  40  Am.  Rep. 
New  Oiieana,  164  U.  S.  471,  17  S.  Ct  55. 

161,  41  U,  S.  (U  ed.)  518;  Lewis  v.  Note:  34  Am.  Dee.  632,  633. 

Denver  City  Water- Works  Co.,  19  ^.  Champer  v.  Oreenoastle,  138  Ind. 

Colo.  236,  34  Pac.  993,  41  A.  S.  R.  339,  35  N.  E.  14,  46  A.  S.  B.  390,  24 

248.  L.RJL  768;  State  v.  Itaoovitch,  49  La.  ' 

19.  Sammerville  v.  Preasley,  33  S.  a  Ann.  366,  21  Sa  544  62  A.  S.  R.  648, 
56,  11  S.  £.  646,  26  A.  S.  B.  659,  8  37  L.R.A.  673;  St.  Paul  t.  Robinaou, 
hJtJL.  864.  129  Hino.  383,  152  N.  W.  777^  Ann. 

20.  Foster  Board,  of  Police  Cas.  1916E  845;  GolBns  v.  Hatch,  18 
Com'rs,  102  Cal.  483,  37  Pae.  763,  41  Ohio  523,  51  Am.  Dee.  465;  Judv  v. 
A.  S.  R,  194;  SUte  v.  CopeUnd,  66  Lashley,  50  W.  Va.  628,  41  S.  E.  197, 
Minn.  31S,  69  K.  W.  27,  61  A.  S.  R.  57  L.R.A.  413. 


410,.  84  hJUL.  777. 
.1.  State  T.  ItEcoriteh,  49  La.  Ann. 


Note:  17  Ii.BA.fN.S.)  67,  68. 
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■and  i^lioabje  to  all  persons  cmning  within  the  dty  limita  withotit 
«xpnB8  authority  from  the  legislature.  It  ia  only  by-laws  to  regulate 
the  relations  of  its  own  members  that  a  corporation  may  enact  as 
incident  to  ito  other  powers.*  When  the  police  power  has  been 
•delegated  to  a  municipal  corporation,  the  right  to  apply  it  to  a  certain 
subject  matter  is  not  exhausted  by  a  single  exercise.  The  power  to 
enact  ordinances  inclwlee  the  power  to  amend  them  whenever  the 
public  good  requires  it.^  A  statute  granting  the  rig^t  to  exercise 
a  designated  prartion  of  the  police  power  is  strictly  construed,  and 
any  fair  and  reasonable  doubt  as  to  the  existmoe  of  a  power  must  be 
resolved  against  the  municipality.'^  An  instance  of  the  s^plicatioti 
of  the  rule  of  strict  construction  is  found  in  decisions  that  express 
aathority  to  regulate  negatives  by  implioation  the  power  to  prohibit.* 
When  power  is  given  to  legislate  in  a  manner  q>ecifical1y  limited  in 
the  diarter  upon  c^ain  subjects  as  well  as  a  general  pow^r  to  enact 
ordinances  for  the  peace,  welfare  and  good  order  of  the  municipality, 
it  cannot  under  its  general  power  enact  ordinances  upon  the  subject 
matters  referred  to  in  the  specific  grant  of  powers,  Init  in  excess  of 
the  limitations  contained  therein.' 

109.  Application  of  Police  Regulations. — The  jurisdiction  o^  a 
municipality,  in  the  absence  of  express  provisions  of  statute  to  the 
oontrary,  is  limited  by  its  territorial  boundaries,  and  an  ordinance 
cannot  prohibit  the  doing  of  an  act  outside  such  boundaries;  *  but 
municipal  ordinances,  unlike  the  by-laws  of  a  private  corporation, 
are  binding  upon  persons  who  are  not  members  of  the  corporation ; 
th^  i^^ly  to  all  persons  whether  strangers  or  residents  who  come 
within  the  territorial  limits  of  the  municipality,*  and  to  all  property 
found  within  such  limits  whether  owned  by  residents  or  strangers." 
But  as  regards  the  property  of  a  nonresident  who  has  not  come  within 

S.  Note:  7  Ehw.  BaL  Gu.  28L        Wash.  803,  38  Pae.  DO,  S4  A.  8.  a 

4.  Foster  TTloard  of  Polim^  102  858. 

Ca].  483,  37  Pac.  763,  41  A.  S.  B.  194.     Notes:  34  Ajdl  Dee.  629, 630;  7  Eng. 

5.  People  T.  Chicago,  261  HL  16^  Rul.  Caa.  281. 

103  N.  E.  600,  Ann.  Caa.  1016A  292,     8.  State  v.  Eaaon,  114  N.  C.  787, 19 
49  LJt.A.(N.S.)  438;  Slaughter  r.  S.  &.  88,  41  A.  S.  B.  8U,  23  Lil.A. 
O'Berry,  126  N.  C.  181,  36  S.  E.  241,  520. 
48  L.R.A.  442.  Note:  13  Ann.  Caa.  136. 

6.  Malone  t.  Qniney,  66  Fla.  62,  62  9.  Monia  v.  Colnmbus,  102  Oa.  792, 
So.  922,  Ann.  Cu.  1916D  208,  hold-  30  S.  E.  860:  66  A.  8.  B.  243,  42 
ing  that  expren  anthorifty  "to  legnlate  UBjL  175;  In  re  Vandina^  6  Pidi 
-Um  eonstmetion,  location  and  airange-  (Haas.)  187, 17  Am.  De&  351;  Petora- 
ment  of  earth  doseta"  impliedly  denied  bntg  v.  Coeke«  94  Va.  244,  86  S.  E, 
the  city  power  to  prohibit  their  eon-  576, 36  IfcB.A.  432;  Fronuner  v.  Rich- 
«truction  and  use.  mond,  XL  Orat.  (Va.)  646, 31  Aa.  Eap. 

7.  Haesing  v.  Rock  Island,  128  HI.  746. 

465,  21  N.  E.  658,  16  A.  S.  B.  129;     Note:  36  hS^  603. 
hashing  t.  Boston,  128  Mass.  330,  35     10.  Note:  00  A.  8  B.  2201 
Am.  Rep.  383;  Wibon  t.  Beyers,  5 
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the  city  limits,  an  ordinance  must  operate  in  rem;  it  cannot  create 
a  pereonal  liability  against  the  owner."  An  ordinance  may,  however, 
indirectly  aifect  the  conduct  of  persons  outside  the  municipal  limits, 
aa  by  prohibiting  the  sale  of  goods  within  the  municipality^  unless 
certain  precautions  have  been  taken  in  tlieir  producticm  and  manu- 
facture, when  in  fact  all  such  goods  are  produced  or  manufactured 
outside  the  municipality,^'  and  there  is  no  violation  of  the  funda- 
mental law  in  a  charter  provision  under  which  some  of  the  police 
regulations  of  a  municipality  extend  beyond  its  territorial  limits,  even 
if  thereby  some  persons  are  subjected  to  the  jurisdiction  of  two  dif- 
ferent municipalities. It  has  been  held,  however,  that  a  statute 
which  extends  all  the  police  powers  of  a  city  over  a  considerable  ter- 
ritory outside  the  city  limits  is  unconstitutional,  as  subjecting  the 
inhabitants  of  such  territory  to  t^e  control  of  officers  in  whose  election 
they  have  no  choice.'*  An  ordinance  operates  within  the  actual 
boundaries  of  the  municipality,  and  if  these  are  enlarged  after  the 
enactment  of  the  ordinance  it  extends  to  the  added  territory  without 
any  specific  provision  to  that  effect**  An  ordinance  has  the  force 
of  law,  and  like  a  statute  imposes  an  obligation  regardless  of  any 
question  of  actual  notice,  or  of  constructive  notice  based  npOn  oppor- 
tunity for  information,  notwithstanding  the  hud^ip  that  may  some- 
times result.  It  accordingly,  immediately  upon  going  into  effect, 
applies  to  all  persons  within  the  municipal  limits.**  A  municipal 
ordinance  does  not  apply  to  the  state,  nor  can  it  be  enforced  against 
officers  of  the  state  in  the  performance  of  their  public  duties;  "  but 
it  may  be  enforced  against  a  school  district  constituting  an  inde- 
pendent quasi  corporation  organized  under  the  laws  of  the  sbite  Uid 
lying  within  the  limits  of  the  municipality.** 

11.  Jones  V.  Hinea,  157  Ala.  624,  47  B.  Co.,  160  Mich.  235, 113  N.  W.  1126, 
6o.  739,  ^  L.R.A.(N.S.)  1098  and  13  Ann.  Caa.  134  and  note;  People  v. 
Dote.  Detroit  United  Ry.,  162  Midh.  460, 125 

12.  State  V.  Ndson,  66  Mimi.  166,  N.  W.  700,  127  N.  W.  748,  139  A.  S. 
68  N.  W.  1066,  61  A.  S.  B.  899,  34  R.  582:  Westport  v.  MulhoUand,  159 
L.H.A.  318.  Mo.  86,  60  S.  W.  77,  53  L-RA.  442-, 

13.  Van  Hook  v.  Selma,  70  Ala.  361,  Peterson  v.  Tacoma  Ry.,  etc.,  Powei 
45  Am.  Rep.  85;  Chicago  Packing,  etc.,  Co.,  CO  Wash.  406,  111  Pac  338,  140 
Co.  V.  Chicago,  88  lU.  221,  30  Am.  a.  S  R.  936  and  note. 

Rep.  545;  Jordan  v.  ETanaVille,  163  16.  Denton  v.  Missouri,  etc.,  R.  Co. 

Ind.  612,  72  N.  E.  544,  2  Ann.  Cas.  90  Kan.  61,  133  Pac.  558,  Ann.  Caa. 

96,  67  L.R.A.  613;  State  t.  Eaaon,  114  1915B  639,  46  L.B^.(N.S.)  820;  He- 

N.  C.  7B7,  19  8.  E.  88,  41  A.  8.  R.  land  v.  LoweU,  3  Allen  (Mass.)  407^ 

811,  23  L.R.A.  620;  State  t.  Rice,  158  81  Am.  Dec.  670. 

K.  C.  635,  74  S.  E.  682,  39  L.B^.  17.  Kentucky  Institution  for  Educa- 

■(N.S.)  266.  tion  of  Blind  v.  Louisville,  123  Ky.  767, 

Note:  36  L.R.A.  605.  97  8.  W.  402,  8  L.R.A.(N.S.)  553; 

14.  Malone  v.  Williams,  118  Tenn.  Milwaukee  v.  McGregor,  140  Wis.  35 
300,  103  S.  W.  798,  m  A.  S.  R.  1002.  121  N.  W.  642,  17  Ann.  Cas.  1002. 

15.  Dencen  t.  Houghton  Countv  Si  18.  Pasadena  School  Dist.  v  Pasa- 
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110.  Conflict  with  Constitution  or  Statutes. — municipal  police 
regulation  must  not  infringe  any  rights  guaranteed  by  the  constitu- 
tion of  the  state,  since  the  legislature  cannot  grant  a  power  which  it . 
does  not  itself  possess.  An  ordinance  enacted  under  legislative  author* 
ity  is  considered  the  act  of  the  state,  and  comes  within  the  scope  of 
the  fourteenth  amendment  to  the  federal  constitution  which  prohibits 
any  state  from  depriving  any  person  of  his  life,  liberty  or  property 
without  due  process  of  law.*'  Accordingly,  the  power  of  a  munici- 
pality to  enact  ordinances  of  a  regulatory  nature  is  subject  to  all 
the  limitations  which  the  fourteenth  amendment  and  the  similar 
provisions  of  the  state  constitutions  impose  upon  the  legislature  of 
a  state.**  Furthermore,  an  ordinance  is  not  valid  which  conflicts  with 
any  statute  of  the  state.  A  municipality  cannot  lawfully  forbid 
what  the  legislature  has  expressly  licensed,  authorized  or  required,' 
or  authorise  what  the  legislature  has  expressly  forbidden.'  It  is  com- 
petent, however,  for  the  legislature  to  provide  that  no  ordinance  shall 
be  held  invalid  on  the  ground  that  it  covers  any  subject  or  matter 
embraced  within  any  statute,  whether  such  ordinance  is  in  conflict 
with  any  such  statute  or  otherwise.'  The  mere  fact  that  the  state,  in 
the  exercise  of  the  police  power,  has  made  certun  regulationB  does 

dena,  166  CaL  7,  134  Pac.  985,  Asm.  for  the  use  of  a  vehicle  which  he  has 

Gas.  1915B  1039,  47  L.B.A.(N.S.)  892  hired). 

and  note.  Note:  34  Am.  Dec.  628. 

19.  Home  Ins.  Co.  v.  Augusta,  93  1.  Ex  parte  Theisen,  30  Ra.  529, 
U.  S.  116,  23  U.  S.  (L.  ed.)  825;  North  11  So.  901,  32  A.  S.  R.  36;  Wilkie  v. 
Ameriean  Cold  Storage  Co.  v.  Chicago,  Chicago,  188  III.  444,  68  N.  E.  1004, 
211  U.  S.  306,  29  S.  Ct.  101,  53  U.  80  A.  8.  R.  182;  Cnshing  v.  BoBton, 
S.  (L.  ed.)  195,  15  Ann.  Cas.  276.  128  Mass.  330,  35  Am.  Rep.  383;  Col- 
Note  :  12  Ann.  Cas.  503-505.  Une  v.  Hatch,  18  Ohio  523,  51  Am.  Dee. 
Conversely,  the  prohibitions  of  the  405;  Robinson  v.  Franklin,  1  Homph. 

federal  constitution  a^inst  the  impair-  (Tenn.)   156,  34  Am.  Dee.  625  and 
ment  of  the  obligations  of  contxacta  note;  Katzenberger  v.  Lawo,  90  Tenn. 
and  the  taking  of  property  without  due  235, 16  S.  W.  6U,  25  A.  8.  B.  681,  IS 
process  of  law  are  directed  at  state  I1.B.A.  185  and  note. 
aggreesioD  only,  and  no  federal  qnes-     Notes:  34  Am.  Dec.  643;  17  L.B.A. 
Uon  is  raised  by  a  bill  complaining  of  a  (N.S.)  59;  Ann.  Cas.  1912D  678. 
municipal   ordinance   as   unconstitu-     2.  Mix  v.  Nes  Perce  County,  18 
tional  in  these  respects  when  the  bill  Idaho  695,  112  Pac.  215,  32  L.R.A. 
further  avers  that  no  power  to  pass  (N.6.)  534  and  note;  Cameron  t.  Ken- 
the  ordinance  had  been  del^ated  to  the  yon-Connell  Commercial  Co.,  22  Mont, 
municipality  by  the  state.    Louisville  312,  56  Pac.  358,  74  A.  8.  R.  602,  44 
V.  Cumberland  Telephone,  etc.,  Co.,  155  L.R.A.  506;  Mavhew  v.  Gngene,  56 
Fed.  726,  84  C.  C.  A.  151,  12  Ann.  Ore.  102,  104  Pac.  727,  Ann.  Ca«.  . 
Cas.  500  and  note.  1912C  33  and  note:  Ex  parte  Qarxa, 

20.  Kansas  City  t.  Pengilley  (Mo.)  28  Tex.  App.  381, 13  S.  W.  779,  19  A. 
189  S.  W.  380,  L.R.A.1917B  561  (hold-  S.  R.  845. 

ing  that  a  municipality  cannot,  under     Notes:  110  A.  8.  R.  155;  36  L.R.A. 
a  eiyistitutional  provision  forbidding  610;  Ann.  Cas.  ldl2D  677. 
impriaonment  for  debt,  provide  for  im-     3.  Territory  t.  Dondero,  21  Hawaii 
prisonment  of  one  who  refuses  to  pay  19,  Ann.  Cas.  1914D  1192. 
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not,  however,  prohibit  a  municipality  from  exacting  additional  le- 
quircmento.  So  long  as  there  is  no  conflict  between  the  two,  and  the 

requirements  of  the  municipal  by-law  are  not  in  themselves  pernicious, 
as  being  unreasonable  or  discriminatory,  botli  will  stand,^  but  munici- 
pal authorities,  under  a  general  grant  of  power,  cannot  arlopt  ordi- 
nances which  infringe  the  spirit  of  a  state  law  or  are  repugusmt  to 
the  general  policy  of  the  state.* 

Ul.  Regulation  of  'Subjects  Covered  by  State  Laws. — It  is  held 
in  some  states  that,  wheu  the  legislature  has  made  provision  for  the 
punishment  of  an  offense,  it  has  manifested  its  intent  that  the  subject 
matter  be  fully  covered  by  the  statute,  and  that  a  municipality,  under 
ita  general  powers,  cannot  make  the  same  act  an  offense  against  a 
municipal  ordinance  as  well,  unless  attended  by  circum-=tan<.es  of 
aggravntiou  not  coveied  by  the  state  law*  In  otlier  states  it  is  hold 
that  under  a  general  delegation  of  power  a  municipal  corporation 
may  impose  penalties  for  acts  which  by  the  statutes  of  the  state  are 
declared  to  be  crimes.'  An  ordinance  enacted  in  pursuance  of  express 
autliority  to  legislate  upon  a  panicular  subject  is  genendly  held  to 

I.  In  re  Hoffman,  155  Cal.  114,  99  R.  81S;  Judy  t.  Lasbiey,  50  W.  Va. 

Pac.  517,  132  A.  S.  B.  75.  628,  41  S.  K.  197,  57  LJI.A..  413. 

Note:  Ann.  Cas.  1916E  1068,  dis-      Note :  34  Am.  Dec.  641,  642. 
cussing  the  power  of  a  munieipality  to     7.  Borsjk  v.  Birmingham,  191  Ala. 

regulate   the  speed  of  automobiles  75,  67  So.  389,  Ann.  Csa.  1916C  1061 ; 

where  the  state  has  passed  a  gener^  Van  Buren  v.  Wells,  53  Ark.  368,  14 

motor  veliicle  law.  S.  W.  38,  22  A.  S.  R.  214;  Hunt  v. 

5.  Mureitgo  V.  Rowland,  263  111.  531,  Jarksonville,  34  Pla.  504,  16  So.  398, 
105  N.  E.  285,  Ann.  Cas.  1916C  198  43  A.  S.  R.  214;  Wragg  v.  Penn  Tp., 
and  note.  94  HI.  11,  34  Am.  Rep.  199;  Chicago 

6.  State  V.  Savannah  Corporation,  1  v.  Union  Ice  Cream  Mfg.  Co.,  262  III. 
T.  U.  P.  Cliarlt.  (Oa.)  235,  4  Am.  311,  96  N.  E.  872,  Ann.  Caa.  191*2D 
Dec.  708;  Savannah  v.  Hussey,  21  Qa.  675  and  note;  Bloomfield  v.  Triuible. 
80,  68  Am.  Dee.  452;  Thrower  v.  At-  54  la.  399,  6  N.  W.  586,  37  Am.  Rep. 
lanta,  324  Ga.  1,  52  S.  E.  76,  UO  A-  212;  Kossberg  v.  State,  111  Md.  394, 
S.  R.  147  and  note,  4  Ann.  Cas,  1  and  74  Atl.  581,  134  A.  S.  R.  626;  People 
note,  1  UR.A.(N.S.)  382  and  note;  v.  Hanrahan,  75  Mich.  611,  42  N.  W. 
Territory  v.  McCandless,  18  Hawaii  1124,  4  L.R.A.  751;  People  v.  De- 
61(i,  13  Ann.  Cas.  795  and  note;  Loeb  troit  White  Lead  Works,  82  Mich.  471, 
V.  Attica,  82  lod.  175,  42  Am.  Rep.  46  N.  W.  735,  9  L.R.A.  722;  State 
494;  Bear  v.  Cedar  Rapids,  147  la.  v.  Walbridge,  119  Mo.  383,  24  S.  W. 
;-141,  126  N.  W.  324,  27  L.R.A.(N.S.)  457,  41  A.  S.  R.  663;  Riley  v.  Trenton, 
1150;  Taylor  v.  Owensboro,  98  Kv.  51  N.  J.  L.  498,  18  Atl.  116,  5  L.R.A. 
271,  32  S.  W.  948,  50  A.  S.  R.  36l;  352;  Rogers  v.  Jones,  1  Wend.  (N.  Y.) 
Ex  parte  Bourgeois,  CO  Miss.  663.  45  237,  19  Am.  Dec.  493;  Brazier  v.  Phil- 
Am.  Rep.  420;  Corvallis  v.  Carlile,  10  adelphia,  215  Pa.  St.  297,  64  Atl.  508, 
Ore.  139,  45  Am.  Rep.  134;  Robinson  7  Ann.  Cas.  548;  Seattle  v.  MacDon- 
V.  Franklin,  1  Humph.  (Teim.)  156,  aid,  47  Wash.  298,  91  Pae.  952,  17 
34  Am.  Dec,  625;  Ex  parte  Fagg,  38  UR.A.(N.S.)  49  and  note. 

Tex.  Crim.  573,  44  S.  W.  294,  40  Notes:  34  Am.  Dee.  642-643;  1 
L.R.A.  212;  Mantel  v.  State,  55  Tex.  L.R.A.{N.S.)  383,  384;  4  Ann.  Caa. 
Crim.  456,  117  S.  W.  855,  131  A.  S.  3,  4;  13  Ann.  Caa.  799. 
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be  valid,  thou^  there  are  statutes  covering  the  same  subjeot;'  and 
when  the  charter  of  a  city  gives  it  exclusive  power  to  legialato  on  a 
eertain  subject,  and  it  enacts  an  ordinance  in  respect  thereto,  the 
g;eneral  law  of  the  state  on  the  same  subject  enacted  prior  to  the 
charter  is  superseded  *  So  also  it  is  generally  held  that  on  ordinance 
is  not  objectionable  merely  because  there  is  a  statute  relating  to  the 
same  subject  matter  and  punishing  offenses  arising  out  of  the  same 
act,  if  the  offense  aimed  at  in  t^e  ordinance  is  not  the  same  as  that 
covered  by  the  statute."  When  a  certain  act  is  lawfully  prohibited 
by  both  a  state  statute  and  a  municipal  ordinance,  a  conviction  of 
an  offense  under  either  does  not  bar  a  prosecution  under  the  other; 
there  is  no  constitutional  objection  to  a  second  jeopardy  for  the  same 
act,  but  merely  for  the  same  offense,  and  although  the  act  may  be 
the  same  the  offenses  are  distinct.'' 

112.  Ordinances  Must  Be  Reasonable. — A  municipal  ordinance 
expressly  authorized  by  the  legislature  is  entitled  to  all  the  presump- 
tions in  favor  of  ite  validity  which  are  applied  in  the  case  of  a  statute, 
and  it  will  be  upheld  unless  it  is  clearly  and  unmistakably  in  viola- 
tion of  the  constitution.  In  such  a  case  it  is  not  for  the  courts  to 
pass  upon  the  question  whether  it  is  rea'^onable  or  not.''  When,  how- 
ever, a  municipal  corporation  hag  merely  been  granted  a  general 
power  to  enact  ordinances  of  a  regulatory  nature  in- behalf  of  the 
general  welfare,  the  power  so  yranted  is  not  coterminous,  within  the 
corporate  limits,  with  the  police  power  that  rests  in  the  hands  of 
the  legislature  of  the  state."  A  municipal  ordinance  of  a  regulatory 
nature  in  contravention  of  the  natural  rights  of  individuals  enacted 
under  g^eral  charter  powers  is  not  only  required  to  be  constitutional, 
but  it  must  be  reasonable  as  well;  that  is,  the  court  before  which  it 
is  brought  must  be  able  to  see  that  it  will  tmd  to  promote  the  public 
health,  morals,  safety  or  welfare;  that  the  means  adopted  are  adapted 

8.  People  V.  Hanrahan,  76  Mich.  611,  1916A  1228. 

42  N.  W.  1124,  4  L.R.A.  751;  State  12.  Phillips  V.  Denver,  19  Colo.  179, 

T.  Clarke,  54  Mo.  17,  14  Am.  Rep.  34  Pae.  902,  41  A.  S.  R.  230;  Miinson 

471;  Ogden  v.  Madison,  111  Wis.  413,  v.  Colorado  Springs,  35  Colo.  500,  84 

87  N.  W.  568,  55  L.R.A.  506.  Pac.  683,  9  Ann.  Caa.  970,  6  L.R.A. 

Notes:  17  L.R.A.{N.S.)  49-54;  4  (N.S.)  432;  BeiUng  v.  Rvansville,  144 

Ann.  Caa.  2;  13  Ann.  Cas.  799;  Ann.  Ind.  644,  42  N.  E.  621,  35  L.R.A.  272; 

Cas.  1912D  679.                            -  State  v.  Mayo,  106  Me.  62,  75  Atl- 

9.  Rogers  v.  People,  9  Colo.  450, 12  295,  20  Ann.  Cas. '512,  26  L.R.A.(N.S.) 
Pac.  843,  59  Am.  Rep.  146.  502;  People  t.  Armstrong,  73  Mich. 

10.  McPherson  v.  Chebnnse,  114  HI.  288,  41  N.  W.  275,  16  A.  S.  R.  578,  2 
46,  28  N.  E.  454,  55  Am.  Rep.  857;  L.R.A.  721;  In  re  Anderson,  69  Neb. 
Greenville  v.  Kemmis,  58  S.  C.  427,  686.  .96  N.  W.  149,  5  Ann.  Caa.  421  j 
36  S.  E.  727,  50  L.R.A.  725.  O'Haver  v.  Montgomery,  120  Tenn. 

Note:  17  I>J{.A.{N.S.)  65-67.  448,  111  S.  W.  449, 127  A.  S.  R.  1014. 

11.  See  Criminai,  Law,  vol.  8,  p.  13.  St.  Louis  v.  King,  226  Mo.  334, 
150.  See  also  New  Orleans  v.  San-  126  S.  W.  495,^136  A.  S.  R.  643,  27 
ford,  137  La.  628,  69  So.  35,  L.R.A  L.R.A.(N.S.)  608. 
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to  that  endj  and  that  it  is  impartiAl  in  operation  and  not  unduly 
oppressive  upon  individuals.^* 

14.  Yates  v.  Milwaukee,  10  Wall.  Arthur  (D.  C.)  581,  29  Am.  Rep.  616; 
497, 19  U.  S.  (L.  ed.)  984;  Greensboro  Orlando  v.  Pragg,  31  Fla.  Ill,  12  So. 
V.  Ehrenreich,  80  Ala.  579,  2  So.  725,  368,  34  A.  S.  R.  17,  19  L.R.A.  198; 
60  Am.  Rep.  130;  Montgomery  v.  Western,  etc.,  R.  Co.  v.  Young,  81  Ga. 
West,  149  Ala.  311,  42  So.  1000,  397,  7  S.  E.  912,  12  A.  S.  B.  320; 
123  A.  S.  R.  33,  13  Ann.  Cas.  651,  Cosgrove  v.  Augusta,  103  Ga.  835,  31 
9  L.R.A.(N.S.)  659;  Cuba  v.  Mia-  S.  E.  445,  68  A.  S.  R.  149,  42  L.R.A. 
stssippi  Cotton  Oil  Co.,  150  Ala.  711;  Western,  etc.,  R.  Co.  v.  Atlanta, 
259,  43  So.  706,  10  L.R.A.(N.S.)  113  Ga.  537,  38  S.  E.  996,  54  L.R.A. 
310;  Bryan  v.  Birmingham,  154  Ala.  294;  Watson  v.  Thomson,  116  Ga.  546, 
447,  45  So.  922,  129  A.  S.  R.  63;  42  S.  E.  747,  94  A.  S.  R.  137,  59 
Ward  V.  Little  Rock,  41  Ark.  526,  48  L.R.A.  602;  Carey  v.  Atlanta,  143  Ga. 
Am.  Rep.  46;  Paralee  v.  Camden,  49  192,  84  S.  E.  456,  L.R.A.1915D  684; 
Ark.  165,  4  S.  W.  654,  4  A.  S.  R.  35;  State  v.  Nelson,  10  Idaho  522,  79  Pae. 
Arkadelphia  v.  Clark,  52  Ark.  23,  11  79,  109  A.  S.  R.  226,  3  Ann.  Caa.  322 
S.  W.  957,  20  A.  S.  R.  154;  Helena  v.  and  note,  67  L.R.A.  808;  Clinton  v. 
Dwyer,  64  Ark.  424,  42  S.  W.  1071,  62  Phillips,  58  111.  102,  11  Am.  Rep.  52 
A.  S.  R.  206,  39  L.R.A.  266;  Ex  parte  and  note;  Toledo,  etc.,  R.  Co.  v.  Jack- 
Foote,  70  Ark.  12,  65  S.  W.  706,  91  A.  sonville,  67  111.  37,  16  Am.  Rep.  611; 
S.  R.  63;  Lonoka  v.  Chicago,  etc.,  R.  Lake  View  v.  Rose  Hill  Cemetery  Co., 
Co.,  92  Ark.  546,  123  S.  W.  395,  135  70  111.  191,  22  Am.  Rep.  71;  Harmon  v. 
A.  8.  R.  200 ;  Swaim  V.  Morris,  93  Ark.  Chicago,  110  111.  400,  51  Am.  Rep. 
362, 125  S.  W.  432,  20  Ann.  Cas.  930;  698;  Des  Plaincs  v.  Poyer,  123  lU.  348, 
Ex  parte  Kuback,  85  Cal.  274,  24  Pac.  14  N.  E.  677,  5  A.  S.  R.  524;  Lake 
737,  20  A.  S.  R.  226,  9  L.R.A.  482;  View  v.  Tate,  130  111.  247,  22  N.  E.  791, 
In  re  Ah  Yon,  88  Cal.  99,  25  Pae.  974,  6  L.R.A.  268;  Harmison  v.  Lcwistown, 
22  A.  S.  R.  280,  U  L.R.A.  408;  Ex  153  111.  313,  38  N.  E.  628,  46  A.  S.  R. 
parte  Sing  Lee,  96  Cal.  354,  31  Pac.  893;  Hawes  v.  Chicago,  158  111.  653,  42 
245,  31  A.  S.  R.  218,  24  L.R.A.  195;  N.  E.  373,  30  L.R.A.  225;  Frost  v. 
Ex  parte  Whitwell,  98  Cal.  73,  32  Pac.  Chicago,  178  111.  250,  52  N.  E.  869, 
870,  35  A.  S.  R.  152,  19  L.B.A.  727  ;  69  A.  S.  B.  301,  49  L.R.A.  667;  Chi- 
In  re  Wong  Hane,  108  Cal.  680,  41  cage  v.  Ketoher,  163  111.  104,  55  N.  E. 
Pac.  693,  49  A.  S.  U.  138;  Los  An-  707,  75  A.  S.  R.  93,  48  L.R.A.  261; 
geles  County  v.  Hollvwood  Cemetery  Wiee  v.  Chicago,  etc.,  R.  Co.,  193  111. 
Aiis'n,  124  Cal.  344,  57  Pac.  153,  71  A.  351,  61  N.  E.  1084,  56  L.R.A.  268; 
S.  R.  75;  In  re  Kelso,  147  Cal.  609,  Lanfjei  v.  Bnshnell,  197  HI.  20,  63  N. 
82  Pac.  241, 109  A.  S.  R.  178,  2  L.R.A.  E.  1086,  58  L.R.A.  266;  Chicago  v. 
(N.S.)  796;  Vamey  v.  Williams,  155  Gunning  System,  214  III.  628,  73  N. 
Cal.  318,  100  Pac.  867,  132  A.  S.  R.  E.  1035,  2  Ann.  Cas.  892  and  note,  70 
88,  21  L.R..A.(N.S.)  741;  Munson  v.  L.R.A.  230;  Chicago  v.  Pittsburg,  etc., 
Colorado  Springs,  35  Colo.  508,  84  Pac.  B.  Co.,  244  III.  220,  91  N.  E.  422.  135 
683,  9  Ann.  Cas.  970,  6  L.R.A.(N.S.)  A.  S.  R.  316:  Chicago  v.  Weber,  246 
432;  Denver  v.  Frueaufl,  39  Colo.  20,  lU.  304,  92  N.  E,  859,  20  Ann.  Can. 
88  Pac.  389,  12  Ann.  Cas.  621,  7  359;  34  L.R.A.(N.S.)  306;  Haller  Sign 
L.R.A.(N.S.)  1131  and  note:  Denver  Works  v.  Physical  Culture  Training 
T.  Rogera,  46  Colo.  479,  104  Pac.  1042.  School,  249  lU.  486,  94  N.  E.  920,  34 
25  L.R.A.(N.S.)  247;  Curran  Bill  L.R.A.(N.S.)  998;  BushneU  v.  Chi- 
Posting,  etc.,  Co.  v.  Denver,  47  Colo,  cago,  etc..  R.  Co.,  259  IIL  391,  102  N. 
221,  107  Pae.  261,  27  LlR.A.(N.S.)  E.  785,  49  L.B,A.(N.S.)  718;  People 
544;  WUlison  t.  Cooke,  54  Colo.  320,  v.  Chicago,  261  in.  16,  103  N.  E.  609, 
130  Pac.  828,  44  L.R.A.(N.S.)  1030;  Ann.  Caa.  1915A  202,  49  L.R.A.(N.S.) 
District  of  Columbia  r.  Saville,  1  Mac-  438;  Zion  r.  Behrens,  262  lU.  510, 104 
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113.  DetenBiBAtion  9t  ReaM&aUeiiMi.— In  detwminiiig  what  is 
nwnniniiHo,  mneh  most  depend  upon  the  nquiiameati  ol  different 

N.  E.  836,  Ano.  Cm.  lffl5A  liMSr,  SL  875,16  A.  B.  R.S7&2LJLA.  m«id 
L.B^(N^)  502;  GhampeE  t.  Orun-  note;  Cbaddoek  t.  D^*  Mich.  527. 
fiBBtle,  138  Ind.  339,  35  N.  E.  14,  46  42  N.  W.  977,  13  A.  .S.  E.  468,  4 
A.  S.  R.  390,  24  UR.A.  768;  Evans-  L.B.A.  809;  Hugfaea  t.  Recorder's 
ville  V.  BliHer,  146  Ind.  613,  45  N.  E.  Goort,  75  Uieh.  574.  42*  N.  W.  984^  13 
1054,  38  L^.A.  161;  Bogoe  v.  Ben-  A.  S.  B.  475,  4  L.B^  663;  Hunt  v. 
nett,  156  Ind.  478,  60  K.  E.  143,  83  Wuner,  102  Midi.  238, 60  N.  W.  440, 
A.  8.  R.  212;  MiUer  v.  S7Taeu8&  168  47  A.  S.  B.  525, 26  L.R.A.  484;  Peo^e  ' 
Ind.  230,  80  N.  E.  411,  120  A.  8.  E.  t.  Burinan,  154  Mich.  150,  117  N.  W. 
366,  8  LJt.A.(M.S.)  471;  Indianapolis  589,  25  L.R.A.(N.S.)  251;  St.  Paul  t. 
V.  ICiUer,  168  Ind.  286,  80  N.  E.  626,  Laidler,  2  Minn.  190,  73  Am.  Dee.  89; 
8  L.B^(N.S.)  823;  Anderaon  v.  Wei-  St  Paul  v.  Traeger,  25.  Minn.  248,  33 
Jington,  40  Kan.  173,  19  Pac.  719,  10  Am.  Rep.  462;  State  v.  Rohart,  83  » 
A.  S.  R.  175,  2  L.R.A.  110;  Swift  v.  Minn.  257,  86  N.  W.  93,  333,  54  L.B.A. 
Topeka,  43  Kan.  671,  23  Pac.  1075,  947;  State  v.  Wittles,  118  Minn.  364, 
8  LJLA.  772;  Crawford  v.  Topeka,  61  136  N.  W.  883,  Ann.  Cas.  1913E  433, 
Kan.  756,  33  Pac.  476,  37  A.  S.  E.  333  41  L.R.A.CN,S.)  456;  Quintini  v.  Bay 
and  note,  20  LJl.A.  692;  In  re  Lowe.  St.  Louis,' 64  Miss.  483,  1  So.  625,  60 
54  Kan.  757,  39  Pac  710,  27  L.R.A.  Am.  Rep.  62;  Ex  parte  Olrfary,  65 
545;  Gaatenau  v.  Com.,  108  Ky.  473,  Miss.  80,  3  So.  144,  7  A.  S.  E.  640; 
56  S.  W.  705,  94  A.  S.  R.  386,  49  Kosciusko  v.  Slomberg,  68  Miss.  469, 
L.RJI.  Ill;  Boyd  v.  Frankfort,  117  9  So.  297,  24  A.  S.  E.  281,  12  L.R.A. 
Ky.  199,  77  S.  W.  669,  111  A.  S.  R.  528;  Johnson  v.  Philadelphia,  94  Miss. 
240;  Tilford  t.  Belknap,  126  Ky.  244,  34,  47  So.  526,  19  Ann.  Cas.  103,  19 
103  S.  W.  289,  11  L.R.A.(N.S.)  708;  UR.A.(N.S.)  637;  lUver  Rendering  Co. 
Hershberg  t.  Bsrbourville,  142  Kv.  60,  v.  Behr,  77  Mo.  91,  46  Am.  Rep.  6;  Ex 
133  S.  W.  985,  Ann.  Cas.  1912D  189,  parte  Smith,  135  Mo.  223,  36  S.  W. 
34  L.RJL(N.S.)  141;  Tolliver  v.  Bliz-  628,  58  A.  S.  R.  576,  33  LJl.A.  606; 
zard,  143  Ky.  773,  137  S.  W;  609,  34  St.  Louis  v.  Edward  Heitzeberg  Paek- 
L.R.A-(N.S.)  890;  Hediinger  v.  Mays-  ing,  etc.,  Co.,  141  Mo.  375,  42  S.  W. 
ville,  (Ky.)  57  S.  W.  619,  49  L.R.A.  954,  64  A^  S.  R  616,  39  L.R.A.  551; 
114;  Shreveport  t.  Levy,  26  La.  Ann.  St.  Louis  v.  Dorr,  145  Mo.  466,  41  S. 
671,  21  Am.  Rep.  553:  Tissot  v.  Great  W.  1094,  46  S.  W.  976,  68  A.  S.  R. 
Southern  Tel.,  etf-,  Co.,  39  La.  Ann.  575, '42  I..R.A.  686;  St.  Louis  v.  Gloa- 
996,  3  So.  261,  4  A.  S.  R.  248;  New  6r,  210  Mo.  502,  109  S.  W.  30,  124  A. 
Orleans  v.  Lenfant,  126  La.  455,  52  S.  R.  760,  15  L.R.A.(K.S.)  973;  St. 
So.  575,  29  L.E.A.(N.S.)  642;  State  Louis  V.  King,  226  Mo.  334, 126  S.  "W. 
T.  Starkey,  112  Me.  8,  90  Atl.  431,  495, 136  A.  S.  R.  643,  27  L.R.A.(N.S.) 
Ann.  Cas.  1917A  196;  Baltimore  V.  608 ;  St.  Louis  v.  Dreisoemer,  243  Mo. 
Sadeeke,  49  Md.  217,  33  Am.  Rep.  239  ;  217,  147  S.  W.  998,  41  L.R.A.(N.S.) 
State  V.  Mott,  61  Md.  297,  48  Am.  Rep.  177;  Hays  v.  Poplar  Bluff,  263  Mo. 
105;  Bostock  t.  Sams,  95  Md.  400,  52  516,  173  S.  W.  676,  L.E.Aa915D  595; 
AtL  665,  93  A.  B.  R.  394,  59  L.R.A.  In  re  Sapp,  79  J^eb.  781,  113  N.  W. 
282;  Hagerstown  T.  Baltimore,  etc.,  R.  261,  12  Lit.A.jN.S.)  441;  Lane  t. 
Ca.,  107  Md.  178,  68  AU.  490,  126  A.  Concord,  70  N.  H.  485,  49  Atl.  687,  85  • 
-S.  B.  382;  State  v.  Gurry,  121  Md.  A.  S.  R.  643;  Hutton  v.  Camden,  39 
534,  88  Atl.  646,  Ann.  Cas.  1915B  957,  N.  J.  L.  122,  23  Am.  Rmj.  203;  Breg- 
47  L:R.A.(N.S.)  1087;  Watertown  T.  guglia  t.  Vineland,  53  N.  J.  L.  168, 
Mayo,  109  Mass.  315,  12  Am.  Rep.  20  AtL  1082,  11  L.R.A.  407;  Passaio 
604;  In  re  Frazee,  63  Mich.  396,  30  t.  Paterson  Bill  Posting,  etc.,  Co.,  72 
N.  W.  72,  6  A.  S.  E.  310;  People  v.  N.  J.  L.  285,  62  Atl.  267,  111  A.  S.  R. 
ArmrtroBg,  73  Mich. '288,  41  N.  W.  076,  5  Ann.  Gas.  996  and  note:  People 
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localities,  the  density  of  p(^ulation  of  the  town  in  which  the  ordinance 
has  been  enacted  and  the  dang^  and  evils  prevalent  therein,  and 
what  would  be  reasonable  in  one  place  might  be  highly  uareasonable 
in  another.  A  municipal  ordinance  should  not  be  looked  upon  by  the 
courts  with  as  much  respect  as  the  enactment  of  a  co-ordinate  d^art- 
ment  of  the  government  of  the  state,  but  none  the  less  a  court  should 
not  strike  down  a  municipal  ordinance  as  unreasonable  merely  because 
it  disagrees  with  iho  wisdom  or  expediency  of  &e  ordinaziGe.  or  the 
policy  wbieh  it  reflects.  It  is  well  settled  that  when  an  ordinance  is 
passed  relating  to  a  matter  which  is  within  the  legislative  power  of 
the  municipality,  all  presumptions  are  in  favor  of  its  validity,  and 
when  it  is  attacked  the  burden  is  on  ite  party  alleging  its  invalidity 
to  establish  that  fact.'*    Thus  when  the  validity  of  an  ordinance 

V.  Yonkera  Board  of  Health,  140  N.  Crim.  275,  22  S.  W.  923,  40  A.  8.  Rv 

Y.  1,  35  N.  E.  320,  37  A.  S.  R.  522,  776;  Ei  parte  McCarver,  39  Tex.  Crim. 

23  L.R.A.  481;  People  v.  Murphy,  195  448,  46  S.  W.  936,  73  A.  S.  R.  946, 

N.  Y.  126,  88  N.  E.  17,  21  L.R.A.  42  L.H.A.  587;  Ex  parte  Battis,  40  Tex. 

(N.S.)  735;  SUte  v.  Hunter,  106  N.  C.  Crim.  112,  48  S.  W.  513,  76  A.  S.  R. 

796, 11  S.  E.  366,  8  L.R.A.  529:  State  708,  43  L.R.A.  863;  Ex  parte  Patter- 

V.  Webber,  107  N.  C.  962, 12  S.  E.  598,  son,  42  Tex.  Crim.  256,  58  S.  W.  1011, 

22  A.  S.  R.  920;  State  v.  Tenant,  110  51  L.R.A.  654;  Bristol  Door,  etc.,  Co. 

N.  C.  609,  14  S.  E.  387,  28  A.  S.  R.  v.  Bristol,  97  Va.  304,  33  S.  E.  588, 

715,  15  L.aA.  423;  State  v.  Taft,  118  75  A.  S.  R.  783;  Bailing  v.  West,  2& 

N.  C.  1190,  23  8.  E.  970,  54  A.  S.  B.  Wis.  307,  9  Am.  Rep.  576;  State  v. 

768,  32  L.R.A.  122;  State  v.  Higgs,  126  Dering,  84  Wis.  685,  54  N.  W.  U04^ 

N.  C.  1014,  35  8.  E.  473,  48  LR.A.  36  A.  S,  R.  948.  19  L.R.A.  858;  Mad- 

446,  overruled  on  another  point  by  ison  t.  Mayers,  97  Wis.  399,  73  N.  W. 

SmaU  V.  Edenton,  146  N.  C.  527,  60  43,  66  A.  S.  R,  127,  40  L.RJL  635;. 

S.  E.  413,  20  LJl.A.(N.S.)  145;  Stote  Johnson  v.  Croydon,  16  Q.  B.  D.  708. 

V.  Ray,  131  N.  C.  814,  42  S.  E.  960,  92  55  L.  J.  M.  C.  117,  54  I*  T.  N.  S.  296,. 

A.  S.  R.  795,  60  L.R.A.  634;  State  v.  7  Eng.  Rul.  Cas.  278  and  note;  Slat- 

Whitlock,  149  N.  C.  542,  63  S.  E.  123,  tery  v.  Naylor,  13  App.  Cas.  446,  6T 

128  A.  S.  B.  670  and  note,  16  Ann.  L.  J.  P.  C.  73,  69  L.  T.  N.  8.  41,  3» 

Cas.  765  and  note;  State  v.  Darnell,  W.  R.  897, 16  Eng;  BnL  Cas.  687  and 

166  N.  C.  300,  81  S.  E.  338,  51  note. 

L.R.A.(N.S.)  332;  Orossman  T.  Oak-     Notee:  34  Am.  Dee.  63a-€35  :  78  A. 

land,  30  Ore.  478,  41  Pac.  5,  60  A.  S.  R.  271-274. 

S.  R.  832,  36  L.R.A.  693;  Ex  parte  16.  Laurel  Hill  Cemetery  v.  Ban 
Wygant,  39  Ore.  429,  64  Pac.  867,  87  Francisco,  216  U.  S,  358,  30  S.  Ct.  301, 
A.  S.  B.  673,  54  L.B.A.  636;  Sioux  64  V.  S.  (L.  ed.)  515;  San  Diego- 
Falls  V.  Kirby,  6  S.  D.  62,  60  N.  W.  Water  Co.  v.  San  Diego,  118  Cai.  656^ 
156,  25  LJIA.  "621;  Ward  v.  Greene-  60  Paa.  633,  62  A.  S.  R.  261,.  38  L.R.A. 
viIle,8Baxt.  (Tenn.)  228,  35  Am.  Rep.  460;  Ex  parte  Lemon,  143  Cal.  558^ 
.700andnote;NewbemT.McCann,105  77  Pac.  455,  65  LB.A.  946;  In  r» 
Tenn.  159,  68  S.  W.  114,  50  LB.A.  Beary,  147  Cal.  523,  82  Pac  44. 109  A. 
476;  Bennett  t.  Pulaski,  (Tenn.)  53  S.  it.  160 ;  Wells  v.  Mt  Olivet,  126  Ky. 
S.  W.  913, 47  LB.A,  278;  Pye  v.  Peter-  131, 102  S.  W.  1182,  11  L.B.A.(N.S.) 
son,  45  Tex.  31%  23  Am.  Rep.  60S;  1080;  Seaboard  Nat.  Bank  t.  Woestem. 
MiUiken  v.  Weatberford,  54  Tex.  388,  147  Mo.  467,  48  S.  W.  939,  48  L^HSlT 
38  Am.  Rep.  629;  Mills  t.  Missouri^  279;  Douglass  t.  Greenville,  92  S.  C. 
etc.,  B.  Co.,  94  Tex.  242, 69  S.  W.  874,  374,  75  S.  E.  687,  49  LJLA.(N.S.> 
S6UB.A.  487;EzparteNeill,32Tex.  968:  Colton  t.  Sonth  Dakota  ConC 
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depends  upon  the  existence  of  one  or  more  facts  at  the  time  of  tho 
«iactment  tiiereof,  the  existence,  and  not  the  nonexistence,  of  tlie 
oeceeaary  facts  to  sustain  the  validily  of  the  ordinanoe,  should  be 
presumed,  in  the  absence  of  evidence  to  the  contiwy.^*  So  also  « 
municipal  ordinance  will  be  presumed  to  be  reasonable  unless  the 
contrary  appears  on  its  face  or  is  established  by  evidence.''  If  an 
ordinance  is  found  to  be  partial  and  unequal  in  its  operation  as 
between  different  classes;  if  it  is  manifestly  unjust;  if  it  discloses  bad 
faith;  if  it  involves  such  oppressive  or  gratuitous  interference  with 
the  rights  of  the  citizen  as  can  find  no  justification  in  the  minds  of 
reasonable  men,  the  court  might  well  say  that  the  legidature  never 
intended  to  give  authority  to  make  such  rules;  th^  are  unreasonable 
and  ultra  vires.  But  it  is  in  this  sense,  and  in  this  s«ise  only,  that 
the  question  of  unreasonableness  can  pn^terly  be  r^arded.  An 
ordinance  is  not  unr^ponabl^  merely  because  particular  judges  may 
think  that  it  goes  further  than  is  prudent  or  neciasaary  or  eonvoiieat, 


Ijand  Co.,  25  S.  D.  309, 126  N.  W.  507,  Rep.  85;  lOler  v.  Birminghain,  161 

28  L.R.A.(N.S.)  122;  Ex  parte  Cra-  Ala.  469,  44  So.  388, 125  A.  S.  R.  31; 

mer,  62  Tex.  Crim.  11,  136  S.  W.  61,  Ft.  Smith  v.  Hunt,  72  Axk.  566,  82 

Ann.  Cas.  1913C  588,  36  L.R.A.(N.S.)  S.      163,  105  A.  S.  R.  51,  66  L.R.A. 

78;  Eisner  V.  Hawkins,  113  Va.  47,  73  238;  Laurel  Hill  Cemete^  t.  San 

S.  W.  479,  Ann.  Cas.  1913D  1278.  Francisco,  152  Cal.  464,  93  Pac.  70, 14 

Not«:  Ann.  Cas.  1916B  502.  Ann.  Cas.  1080,  27  L.R.A.(N.S.)  260, 

16.  Oreensboro  v.  Ehrenreich,  80  amrmed  216  D.  S.  368,  30  S.  Ct.  301, 
Ala.  579,  2  So.  725,  60  Am.  Rop.  130;  64  U.  S.  (L.  ed.)  515;  Chica^,  etc,  R. 
Ex  parte  Lacey,  108  Cal.  326,  41  Pac.  Co.  v.  Carlinville,  200  lU.  314,  65  K. 
■«1,  49  A.  S.  R.  93,  88  L.R.A.  640;  E.  730, 93  A.  S.  R.  090, 60  L.R.A.  391; 
State  T.  AtehiBon,  92  Kan.  431,  140  Iowa  City  v.  Olassman,  155  la.  671, 136 
Pae.  873,  Ann.  Cas.  1916B  500  and  N.  W.  899,  40  UR.A.(N.S.)  852; 
note ;  Lagrange  v.  Overstreet,  141  Ky.  People  v.  Detroit  United  Ry.,  134  Micb. 
43,  132  S.  W.  169,  31  LJl.A.(N.8.)  682,  97  N.  W.  36,  104  A.  S.  R.  626, 
961;  PetetBon  v.  State,  79  Neb.  132,  63  L.RA.  746;  State  v.  WithneU,  91 
M2  N.  W.  306,  126  A.  S.  R.  651,  14  Neb.  101,  135  N,  W.  376,  40  L.R.A. 
L.R.A.(N.S.)  292;  State  v.  Trenton,  63  (N.8.)  898;  State  t.  Trenton,  53  N.  J. 
N.  J.  L.  132,  20  Atl.  1076,  11  L.R.A.  L.  132,  20,  AtL  1076,  U  L.RJL  410; 
410;  New  York  v.  Dry  Dock,  R.  Consolidated  Traction  Co.  v.  Eliza- 
Co.,  133  N.  Y.  104,  30  N.  E.  563,  28  beth,  68  N.  J.  L.  619,  34  Atl.  146,  32 
A.  S.  R.  609;  Fifth  Ave.  Coach  Co.  v.  L;.R.A.  170;  New  York  v.  Dry  Dock, 
New  York,  194  N.  Y.  19,  86  N.  E.  824,  etc.,  R.  Co.,  133  N.  Y.  104,  30  N.  E. 
16  Ann.  Cas.  695, 21  L.R.A.(N.S.)  744  ;  563,  28  A.  S.  R.  609;  Fifth  Ave.  Coach 
Eoeheater  v.  Macanley-Tien  Milling  Co.  v.  New  York,  194  N.  Y.  19,  86  N. 
Co.,  199  N.  Y.  207,  92  N.  B.  641,  32  E.  824,  16  Ann.  Caa.  896,  21  L.KA. 
L.R.A.(N.S.)  554;  Tacoma  v.  Keisel,  (N.S.)  744;  In  re  Wygant,  39  Ore.  429, 
68  Wash.  686, 124  Pac  137,  40  UR.A.  64  Pac.  867,  87  A.  S.  R.  673,  54  L.R.A. 
(N.S.)  767.  636;  Austin  v.  Anstin  City  Cemetery 

17.  WoBtem  Union  Te4.  Co.  v.  New  Ass'n,  87  Tex.  330,  28  S.  W.  528,  47 
Hope,  187  U.  S.  419,  23  S.  Ct.  204,  47  A.  S.  R.  114:  Ex  parte  Savage,  63 
n.  S.  (L.  ed.)  240;  Athuitie,  etc.,  Td.  Tex.  Crim.  285,  141  W.  244,  Ann. 
Co.  T.  Philadelphia,  190  U.  S.  160,  23  Cas.  1913D  951. 

S.  Ct  817, 47  U.  8.  (L.  ed.)  995;  Van  Note:  Ann.  Caa.  1916B  6Q&. 
Hook  T.  Selmi^  79  Ala.  361»  46  Am. 
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or  because  it  is  not  accompanied  by  a  qualification  or  an  exception 
which  some  judges  may  think  ought  to  be  there." 

114.  Ordinances  Kust  Be  Certain  and  Definite. — An  ordinance 
of  a  regulatory  nature  must  be  clear,  certain  and  definite,  so  that  the 
average  man  may  with  due  care  after  reading  the  same  understand 
whether  he  will  incur  a  penalty  for  his  actions  or  not^  Otherwise 
It  is  void  for  uncertainty.^*  An  ordinance  is  subject  to  this  objection 
where  it  declares  that  all  offenses  that  are  misdemeanors  under  the 
statute  or  common  law  of  the  state  shall  be  miademeanors  under  the 
ordinance,"  and  an  ordinance  requiring  that  something  shall  be  done 
in  a  "suitable"  manner,  no  test  of  suitableness  being  supplied,'  or 
an  ordinance  prohibiting  the  establishment  of  a  lumber  yard  within 
one  hundred  and  fifty  feet  "of  any  inhabited  portion  of  any  residence 
district"  is  vMd  for  uncertainty,  because  it  does  not  define  "residence 
district,"  or  furnish  any  means  of  determii^g  what  is  meant  by 
"inhabited  portion"  of  such  district'  There  is  no  objection,  bow- 
ever,  to  an  ordinance  which,  while  unintelligible  when  standing  alone, 
incorporates  by  reference  some  statute  or  other  ordinance,  an  exam- 
ination of  which  will  make  the  ordinance  in  question  clear  and 
definite.'  A  clerical  enor  will  not  necessarily  invalidate  an  ordinance 
although  it  leaves  a  part  of  the  ordinance  meaningless,  if  that  part 
can  be  disregarded  and  the  purport  of  the  ordinance  evolved  from 
the  remainder.* 


18.  Dobbins  t.  Los  Angles,  139  La.  Ann.  1571,  22  So.  639,  39  LJSLA. 
Cal.  179,  72  Pac.  970,  96  A.  S.  R.  618 ;  St.  Paul  v.  Sebl^,  101  Minn.  425, 
96,  reversed  on  another  point  in  195  112  N.  W.  532,  118  A,  S.  R.  638;  Ex 
U.  S.  223,  25  S.  Ct.  18,  49  V.  S.  parte  Bell,  32  Tex.  Crim.  308,  22  S. 
(L.  ed.)  189;  Laugel  v.  Bushnell,  W.  1040,  40  A.  S.  R.  778;  Atkinson 
m  ni.  20,  63  N.  E.  1086,  58  v.  Goodrich  Transp.  Co.,  60  Wis.  141, 
L.R.A.  266;  Indiana  R.  Co.  v.  Cal-  18  N.  W.  764,  50  Am.  R*p.  352. 

vert,  168  Ind.  321,  80  N.  E.  961,  11  Note:  34  Am.  Dec.  635-636. 

Ann.  Cas.  635,  10  L.R.A.(N.S.)  780  ;  20.  Kreulhans  v.  Binmngham,  164 

Wells  V.  Mt.  OUvet,  126  Ky.  131,  102  Ala.  623,  61  So;  297,  26  UR.A.{N.S.) 

S.  W.  1182,  11  L.RA.{N.S.)  1080;  492  and  note. 

Silva  V.  Newport,  150  Ky.  781,  150  1.  State  v.  Clarlpe,  6»  Conn.  371,  37 

S.  W.  1024,  Ann.  Cas.  1914D  613,  42  Atl.  976,  61  A..  8.  B.  46.  39  UK^k. 

L.RJl.(N.S.)  1060;  State  v.  Clifford,  670 

P                   5-       ^^Si  ^^^""l-  «•  St  Paul  V.  SeUefa,  101  Minn.  426, 

2f  n  k         N°V  IJ^Z  5*1^'  "2  N.  W.  532,  118  A.  S.  R.  638.  See 

5;  r  S                     '  aJso  District  of  Columbia  v.  Keen,  31 

'^LZVkng.Zl  Cas.  676.  fPg'               ^0  ^h.^^^: 

19.  Kreulhaw  v.  Birmin^am,  164  l****^,  in  which  a  mnnicipal  ordmanoe 

Ala.  623,  61  So.  297,  26  UR.A.(N.8.)  ^        "^^^^               ^."i'^'  . 

492  and  note;  State  v.  Clarke,  69  „l  2^^^^"  I;           100  Ind. 

Conn  371,  37  Atl.  975,  81  A.  S.  R.  ^75,  60  Am.  Rep.  830;  Southern  Oper- 

46,  39  LR.A.  670  and  note;  District  *t»og  Co.  v.  Chattanooga,  128  Tena. 

of  Columbia  v.  Keen,  31  App,  Cas.  196, 159  8.  W.  1091,  Ann.  Cat.  1914D 

(D.  C.)  641, 14  Ann.  Gas.  1002;  Stote  720  and  note. 

V.  New  OrlMu  (Sty,  ete.,  B.  Co.,  49  4.  BoaUieni  Openrtiiig  Go.  t.  Ghat- 
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115.  Construction  of  Ordinanfen.— Penal  ordinances' t»f  a  city  or 
town  ore  akin  to  criminal  statutes  in  their  nature,  and  it  will  not  be 

presumed  that  the  legislative  department  of  the  state  has  delegated 
to  a  local  and  inferior  body  a  greater  right  and  more  liberal  rule  in 
the  definition  of  offenses  than  that  claimed  and  exercised  by  the 
legislature  itself.  The  rules  applicable  to  the  consbniction  of  penal 
laws  apply  with  equal  force  to  the  construction  of  penal  ordinances.* 
Accordingly,  penal  ordinances,  like  penal  statutes,  are  strictly  con- 
strued. They  are  not  to  be  extended  by  implication,  and  are  limited- 
in  their  application  to  cases  elearly  described  by  the  language  em- 
ployed. A  person  charged  with  a  violation  of  an  ordinance  should 
not  be  punished  unless  it  clearly  appears  that  he  is  within  the  mean- 
ing of  the  terms  used.'  It  has  been  held,  however,  that  penal  ordi- 
nances are  not  always  to  be  construed  literally  and  that  the  courts 
will  make  the  necessary  exertions.'  In  the  construction  of  ordi- 
nances it  is  the  duty  of  the  courts  to  ascertain  and  give  effect  to  the 
clear  intention  of  the  legislature.  In  order  to  do  this,  courts  are  often 
compelled  to  construe  "or"  as  meaning  "and,"  and  vice  versa.* 

116.  Certainty  of  Penalty  Imposed. — ^The  penalty  imposed  hy  an 
ordinance  must  be  certain  and  definite,  and  an  ordinance  will  be 
declared  invalid  where  the  penalty  it  prescribes  is  not  certain.*  Never- 
theless, according  to  the  decided  weight  of  authority,  it  is  proper  for 
penal  ordinances  to  leave  a  margin  for  .the  discretion  of  the  court, 
so  that  the  fine  or  imprisonment  imposed  may  be  graded  in  "some 
proportion  to  the  aggravation  of  the  circumstances.  Thus  the  ordi- 
nance may  provide  that  the  fine  shall  be  not  less  than  a  named  sum, 
nor  greater  than  a  specified  amount;  or  that  the  imprisonment  shall 
not  be  less  than  a  specified  time,  nor  greater  than  a  time  named;  or 
that  the  fine  shall  not  exceed  a  named  sum,  or  the  imprisonment 
extend  beyond  a  specified  time,^*  unless  it  clearly  appears  from:  the 
statute  under  authority  of  which  the  ordinance  was  enacted  that  it 
was  intended  that  a  fixed  penalty  should  be  prescribed.'^  An  ordi- 
nance which,  while  it  prescribes  a  minimum  penalty,  does  not  fix  a 
maximum,  and  thus  leaves  to  the  court  the  power  in  its  discretion  to 
impose  any  penalty  in  excess  of  the  minimum  is,  however,  void  for 

tuuwga.  128  Tenn.  196,  159  8.  W.  974,  22  .A.  &  B.  280,  U  LJt.A.  408. 
1091,  Ann.  Caa.  1914D  720.  10.  AtkinB  v.  PhiUqiw,  26  Fla.  281, 

6.  See  STATDna.  8  So.  429,  10  LRA.  168;  Bills  v. 

6.  Manker  v.  Tongli,  79  Kan.  46, 98  Goduoi  117  lad.  221,  20  N.  E.  115,  3 

Pws.  792,  17  Aim.^is.  208  and  note,  LJtJL  261:  State  v.  Higgik  126  K.  G. 


7.  IndianapoUs  v.  Consamen'  Qas.  aveErnkd  on  another  peiat  by  Small  v. 
TniBt  Co.,  1&  Ind.  107,  39  N.  E.  433,  Edenton,  146.27.  C.  60  S.  E.  413, 
49  A.  S.  R.  183,  27  L.B.A.  614.         20  LJt.A.(N.S.)  145. 

8.  Note:  Ann.  Caa.  1913A  1068-     Kobe:  21  Ann.  Cos.  348. 


1066. 

9.  In  n  Ab  Ton,  88  Cal.  99,  25  Pae. 


U.  Note:  21  Ana.  Cos.  MO, 
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ancOTtainty."  When  the  penalty  prescribed  in  the  ordinance  is  in 
excess  of  Uiot  authorized  by  the  charter,  the  ordinance  ia  not  void, 
and  the  penalty  may  be  enforced  to  the  extent  that  it  does  not  exceed 
the  lawful  limit.** 

117.  Equality  and  Unlfonnity  in  Operation. — ^There  is  no  require- 
ment  of  equality  and  uniformity  in  respect  to  police  r^ulationB  in 
general,  and  a  person  guilty  of  violating  a  municipal  ordinance  by 
creating  a  nuisance  of  a  certain  character  cannot  complain  that 
nuisances  of  a  different  character,  but  equally  offensive,  have  not 
been  prohibited.**  In  respect  to  nuisances  of  the  same  charaot^, 
however,  an  ordinance  must  be  equal  and  uniform  in  its  operation^ 
and  any  distinction  or  discrimination  between  different  classes  of 
citizens  with  respect  to  t^eir  right  to  maintain  such  nuisance  must 
be  founded  upon  some  reasonable  basis.*'  An  ordinance  whioh  pre- 
scribes a  certain  restricted  locality  in  which  a  certain  class  of  business 
shall  not  be  established  or  maintained,  with  a  proviso  that  it  shall 
not  apply  to  those  businesses  already  established  there,  is  invalid  for 
unreason abfeness  and  unlawful  discrimination.**  An  ordinance  is 
invalid  which  prohibits  any  person  to  erect  a  stable  nearer  the  house 
of  an  adjacent  landowner  than  his  own,  because  lacking  in  uniform- 
ity of  operation  and  not  giving  equal  protection  among  different 
adjacent  landowners  in  the  city.*'  On  the  other  hand,  an  ordinance 
which  prohibits  the  establishment  of  an  offensive  trade  within  a 
specified  distance  of  existing  buildings  only  is  not  invalid  as  a  dis- 
crimination against  vacant  land,**  and  an  ordinance  is  not  invalid  if 
it  opiates  alike  upon  all  persons  similarly  situated,  but  makes  an 
exertion  in  favor  of  those  who  had  acquired  before  its  adoption 
contract  rights  which  could  not  constitutionally  be  impaired.**  When 
.pablio  schools  have  been  established,  a  police  regulation  forbidding 
certain  xunay  tradee  from  being  afterward  established  in  the  immedi- 

12.  Amett  v.  CardweU,  135  Ey.  14,  Tenant,  UO  N.  G.  609,  14  S.  E.  387, 
121  B.  W.  964,  21  Ann.  Cas.  348  and  28  A.  S.  R.  715,  15  L.R.A.  423. 
note.  16.  Ex  parte  Bohen,  115  Cal.  372,  47 

13.  Cartersville  V.  McGinnis,  142  Ga.  Pac.  55,  36  L.RA.  618;  Los  Angelea 
71,  82  S.  E.  487,  Ann.  Caa.  1915D  County  v.  Hollywood  Cemetery  Ass'n, 
1067;  Greenville  v.  Pridmore,  86  S.  124  Cal.  344,  57  Pac.  153,  71  A,  S.  R. 
€.  442,  68  S.  E.  638, 138  A.  8.  R.  1058.  75;  Weadock  v.  Judge,  156  Mich.  376, 

14.  Hadaoheok  t.  Sebastian,  239  U.  120  N.  W.  991,  132  A.  S.  R.  527,  16 
S.  394,  36  8.  Ct.  143,  60  U.  8.  (L.  ed;)  Ann.  Caa.  720. 

348,  aflarming  Ex  parte  Hadacheek,  166     17.  State  v.  Baas,  171  N.  C.  780,  87 

Cal.  416,  132  Pac.  584,  L.R.A.1916B  S.  E.  972,  L.R.A.1916D  583. 
1248;  Butte  T.  PaltzoTieh,  30  Mont.  18,     18.  Chicago  v.  Ripley,  249  BL  466, 

76  Pae.  621, 104  A,  8.  R.  698.  94  N.  E.  931,  Ann.  Caa.  1912A  160,  34 

16.  Bryan  v.  Bmningham,  154  Ala.  L.RA..(N.S.)  1186. 
447,  46  So.  922,  129  A.  S.  R.  63;  Lake      19.  J.  Burton  Co.  v.  ChieaeD,  336 

View  Tate,  130  Bl.  247,  22  N.  E.  HI.  383,  86  N.  B.  93, 16  Ann.  Caa.  06& 
791,  6  L.R.A.  288  and  note;  State  v. 
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Ate  vicinity  would  not  be  objectionable.'*  It  is  no  defense  to  a 
proseeatoi  for  violating  on  ovdinanoe  that  otiier  persona  have  vio- 
lated it  with  impunity.'  A  municipalitj  cannot  declare  the  place 
of  business  of  a  single  individuid  to  be  «  nuisancef  in  the  absence 
of  a  general  regulation  applicable  to  all  others  of  the  same  class.' 
A  municipal  ordinance  is,  however,  not  necessarily  discriminatory 
even  if  it  is  in  terms  applicable  to  but  a  single  person  or  corporation, 
if  there  ia  no  otitier  person  or  corporation  to  whom  it  might  be  applied.* 
There  is  no  requirement  that  a  municipal  ordinance  operate  in  the 
same  manner  throughout  the  corporate  limits.  A  municipality  may 
constitutionally  designate  a  certain  portion  of  its  territory  as  st. 
resid«iUal  district  and  forbid  the  carrying  on  of  offensive  trades 
or  other  obnoxious  use  of  property  in  such  district  and  not  else- 
where, if  such  use  is  bo  injurious  to  the  public  health,  morals  or 
safety  that  it  mi^t  be  forbidden  altogether.* 

118.  Ordinance  Conferring  Unrestrained  Discretion  on  Adminis- 
trative Officers. — It  is  clear  that  if  an  ordinance  is  passed  by  a  munici- 
pal corporation  which  upon  its  face  restricts  the  right  of  dommion 
which  the  individual  might  otherwise  exercise  without  question,  not 
according  to  any  general  or  uniform  rule,  but  so  as  to  make  the  abso- 
lute enjoyment  of  his  own  depend  upon  the  arbitrary  will  of  the 
governing  authorities  of  the  town  or  city,  it, is  unconstitutional  and 
void,  because  it  fails  to  furnish  a  uniform  rule  of  action  and  leaves 
the  right  of  property  subject  to  the  despotic  will  of  the  municipal 
officers,  who  may  exorcise  it  in  accordance  with  some  principle  which 
it  would  not  be  within  the  constitutional  power  of  the  state  to  sanction 
or  even  so  as  to  give  exclusive  profits  or  privileges  to  particular  per»> 
sons.*   There  is,  however,  no  valid  objection  to  an  ordinance  which 

SO.  Com.  r.  Beane,  132  Mais.  6«2,  163  GaL  467, 125  Pae.  1070,  Ann.  Cas. 


1.  Sylvania  v.  Hilton,  128  Oa.  764,  ton,  162  HL  494,  44  N.  £.  853,  53  A. 

61  S.  G.  744, 107  A.  S.  R.  162, 2  L.R.A  S.  R.  326,  36  L.RA.  84.    Aa  to  the 

(K.S.)  483  and  note.  invalidity  of  ordinanees  wfaidi  sedc  to 

S.  Pai^er  t.  Fairmont,  72  W.  Ta.  prohibit  harmleas  bvt  unpleasant  van 

688,  79  S.  £.  660,  47  LlRA.(N.S.)  of  property  in  a  reoidcntial  district 

1138.  MB  infra,  par.  125. 

3.  Richmond,  ate.,  R.  Co.  v.  Ridi-  5.  Ticik  Wo  v.  Hopkins,  118  V: 

mond,  96  U.  8.  621,  24  U.  8.  (L.  ed.)  356,  6  S.  Ct  1064,  30  U.  8.  (U  ed.) 


4.  'Welch  V.  Swasey,  214  U.  8.  91,  58  Am.  Rep.  12;  Montenneiy  v.  West. 

29  8.  Ct  667,  63  U.  8.  (L.  ed.)  923,  148  Ala.  m,  43  So.  1000, 123  A  S.  R. 

affirming  193  Mass.  364,  79  N.  E.  746,  83  and  note,  13  Ann.  Cae.  651 

118  A.  S.  R.  623,  23  LJtX(M.SJ  note,  OL.R.A.(N.B.)  059and  note;  Los 

1160;  Hftdacheek  v.  Sebastian,  239  U.  Angetes  v.  Boliywood  Cemetery  Aa'n, 

8.  ?94,  36  S.  Ct  143,  60  XT.  S.  (L.  124  CaL  344,  67  Pae.  163,  71  A.  8.  R, 

•d.>-  348,  amrmiiig  Ex  parte  Hada-  76;  Ex  parte  TheiBoa,  30  Fla.  629,  U 

eluwk,  166  Gal.  416^  182  Pao.  584,  8o.  901, 32  A.  8.  R.  S0;  Gii»ro  Lnnber 

iaiXl916B  1248;  In  re  Montgomery,  Co.  v.  Cicero,  176  111.  9,  61  N.  E.  768, 


42  Am.  Rep.  450. 


1914A 130  and  note;  Chicago  v.  Strat- 


734. 


220,  zcrersing  68  Cal.  294,  9  Pae.  138^ 
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Tests  in  a  municipal  board,  or  even  in  a  singLe  officer,  authority  to 
grant  permits  or  licenses  to  engage  in  an  occupation  or  oommit  an 
act  which  might  well  be  forbidden  altogether,  but  which  under  certain 
conditions  and  what  in  the  hands  of  persons  of  good  character  may 
be  harmless,  when  this  is  a  reasonable  method  of  dealing  with  the 
situation.*  The  distinction  is  not  always  clear,  and  the  cases  are 
perhaps  not  wholly  consistent  On  the  one  hand  it  is  plain  that  an 
ordinance  which  for  example  prohibits  the  erection  of  any  building 
in  a  city  without  a  permit  but  prescribes  no  building  r^ulations  is 
invalid,  because  erecting  a  building  is  a  lawful  and  harmless  act, 
and  such  an  ordinance  might  be  used  to  regulate  the  character  of 
buildings  in  each  section  of  the  city,  a  power  which  the  legidature 
itself  could  not  exercise.'  Likewise,  it  has  been  held  that  a  city 
cannot  empower  its  diarity  commission  arbitrarily  to  say  who  ma^ 

68  A.  S.  E.  155>  42  L.E.A.  696;  Bills     Note:  36  L.R.A.  608. 

■V  Goshen,  117  Ind.  221,  20  N.  E.  115,     6.  Crowley  v.  Chriatensen,  137  U. 

3  L.E.A.  261:  Richmond  v.  Dudley,  S.  86,  11  S.  Ct.  13,  34  U.  S.  (U  ed.) 

12*»  Ind.  112,  28  N.  E.  312,  28  A.  S.  620;  Wilson  v.  Enreka  City,  173  U- 

B.  180,  13  L,E.A.  587;  Elkhart  v.  S.  32,  19  S.  Ct.  317,  43  U.  S.  (L.  ed.) 

Murray,  165  Ind.  304,  75  N.  E.  693,  603;  Gundllng  v.  Chicago,  177  U.  S. 

112  A.  S.  R.  228,  6  Ann.  Cas.  748  and  183,  20  8.  Ct.  633,  44  U.  S.  (L.  ed.) 

note,  1L.R.A.{N.S.)  940  an4  note;  An-  726;  Piacher  v.  St.  Louis,  194  U.  S. 

deiHUi  V.  Wellington,  40  Kan.  173,  19  361,  24  S.  Ct.  G73,  48  U.  S.  (L.  ed.) 

Pao.  719,  10  A.  S.  B.  175,  2  Ii.R.A.  1018,  99  A.  S.  R.  621,  affirming:  167 

110:  Boyd  v.  Frankfort,  117  Ky.  199,  Mo.  654,  67  S.  W.  872,  99  A.  8-  R- 

77  S.  W.  669,  111  A.  S.  H.  240  ;  614,  64  L.K.A.  679;  Schefe  v.  St. 

New  Orleans     Sanford,  137  La.  628,  Lonis,  194  U.  S,  373,  24  S.  Ct  676,  48 

69  So,  36,  LJI.A.1916A  1228;  Balti-  U.  S.  (L.  ed.)  1024;  District  of  Co- 
more  v.  Radecke,  49  Md.  217,  33  Am.  lumbia  v.  Lewis,  26  App.  Cas.  (D.  C.) 
Rep.  239:  Bostoek  t,  Samas,  95  Md.  133,  6  Ann.  Cos.  1014  and  note;  Fitts 
400,  52  Ati.  665,  93  A.  S.  R.  394,  59  v.  Atlanta,  121  Ga.  567,  49  S.  E.  793, 
L.R.A.  282;  Hagerstown  v.  Baltimore,  104  A.  S.  R.  167,  67  L.R.A.  803;  Com. 
etc.,  B.  Co.,  107  Md.  178,  68  AtL  490,  v.  Davis,  162  Mass.  510,  39  N.  E.  113, 
126  A.  S.  R.  382;  Com.  v.  Maletsky,  44  A.  8.  R.  389,  26  L.R.A.  712;  C«n. 
203  Masa.  241,  89  N.  E.  245,  24  LJI.A.  v.  Hnbley,  172  Mass.  58,  51  N.  B.  448, 
(N.S.)  1168  and  note;  In  re  Frasee,  70  A.  S.  R.  242,  42  L.R.A.  403;  Love 
63  Mich.  396,  30  N.  W.  72,  6  A.  8,  R.  v.  Judge,  128  Mich.  545,  87  N.  W.  785, 
310:  St  Pan!  t.  Laidler,  2  Minn.  190,  65  L.B.A.  618;  St.  Louis  v.  Meyrose 
72  Am.  Dee.  89;  Hays  v.  Poplar  Bluff,  Lamp  Mfg.  Co.,  139  Mo.  560,  41  3.  W. 
263  Mo.  616,  173  S.  W.  676,  L.BJL  244,  61  A.  S.  R.  474;  State  v.  Thomp- 
19l5D  596  ;8tatev.Tenant,  UON.  a  son,  160  Mo.  333,  60  S.  W.  1077, 
609, 14  S.  E.  387,  28  A.  S.  R.  715, 15  83  A.  S.  R.  468,  64  L.R.A.  960; 
L.R.A.  423;  Sionx  Falls  t.  Kirby,  6  CMympia  v.  Mann,  1  Wash.  389,  25 
S.  D.  62,  60  N.  W.  156,  25  L.R.A.  Pao.  387,  12  L.B.A.  150;  FeUows  ». 
621:  Newbem  r.  MeCann,  105  Tens.  Charleston,  62  W.  Va.  665,  59  S.  E. 
169,  68  S.  W.  114,  60  L.aA.  476;  In  828,  125  A.  S.  R.  990,  13  Ann.  Caa. 
le  Oambad,  84  Wis.  686,  64  N.  W.  1X86,  13  iaLA.(N.S,)  737. 
1104,  36  A.  S.  B.  948, 19  LJtJL  858;  Notes:  123  A.  8.  B.  49;  9 
Lktle  Chute  v.  Van  Camp,  136  Wis.  (N.8.)  669,  660;  13  Ana.  Gas. 
526,  U7  N.  W.  1012, 128  A.  8.  B.  1100  7.  See  infira,  par.  134. 
9nd  note. 
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engage  in  charity  work  dependent  in  whole  or  in  part  on  voluntary 
•contributions  from  the  public*  On  the  other  hand  an  ordinance 
which  prohibits  the  sale  of  liquor  ia  a  city  except  by  persons  licensed 
}yy  the  board  of  aldermen  is  reasonable  and  valid,  since  the  sale  of 
liquor  might  well  be  forbidden  altogether,  and  the  selection  of  fit 
licensees  cannot  well  be  provided  for  by. a  set  of  regulations*  Be- 
tween these  two  poles  close  questions  often  arise,  but  the  difficulty  is 
in  the  application  of  the  principle,  since  the  rules  of  law  which  govern 
these  cases  are  now  well  recognized, 

119.  Ordinance  Applicable  in  Discretion  of  ITeighboring  Owners.— 
It  is  not  witliin  the  power  of  a  municipal  corporation,  unless  expressly 
authorized  by  the  legislature,  to  make  a  certmn  use  of  property, 
which  in  the  absence  of  legislation  would  be  lawful,  but  which  ia 
■of  such  a  character  that  it  might  reasonably  be  regulated  or  pro- 
hibited by  public  atuhority,  conditional  upon  the  assent  or  permit- 
aion  of  the  owners  of  neighboring  property,"  although  this  prin- 
■ciple  has  not  been  extended  to  the  i&sunnce  of  liquor  licenses,  in 
respect  to  which  almost  any  restriction  is  considered  reasonable,*' 
And  there  is  authority  for  denying  its  implication  to  the  case  of 
livery  stables,  at  least  when  the  prohibition  is  effective  in  oertaan 
secUons  of  the  city  only,  and  so  might  well  be  made  absolute  aa  to. 
«acb  sections,^'  and  a  similar  rule  has  been  applied  in  the  case  of 
public  garages,**  and  even  of  billboards.** 

120.  Conformity  of  Subject  Matter  to  Title. — ^The  rule  is  veil  set- 
tled that  the  constitutional  provision  conmion  to  the  organic  law 
of  most  of  the  American  states,  that  no  law  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title,**  applies 
•only  to  state  legislation,  and  not  to  municipal  ordinances ;  and  con- 
formity of  the  subject  matter  to  the  title  of  an  ordinance  ia  not 
necessary  unless  required  by  statute.**  In  a  number  of  jurisdictions 

8.  In  ze  Dart,  172  Gal.  47,  156  Ho.  516,  173  S.  W.  676,  L.R,A.1915D 
Pac  63,  URJLiweD  005.  595;  State  v.  WithncU,  78  Neb.  33, 110 

9.  See  infra,  par.  270.  N.  W.  680, 126  A.  S.  R.  586. 

10.  Ex  darte  Sing  Lee,  96  Gal.  3S4,  11.  Swift  v.  People,  162  lU.  634,  44 
31  Pae.  246, 31  A.  S.  R.  218, 24 -L.R  Jl.  N.  E.  628,  33  LJI.A.  470. 

1S5;  Cony  v.  Atlanta,  143  Ga.  102,     tL  See  LnrsBT  Stabu  Kibpebs, 
84  S.  E.  456,  L.R.A.1915D  684;  Cbi-  voL  17,  p.  1060. 
■eaffo  T.  Qonning  System,  214  Til.  628,     13.  People  v.  Ericsson,  263  lU.  368, 
73  N.  E.  1035,  2  Ann.  Caa.  892  and  105  K  E.  315,  Ann.  Gas.  1915C  183, 
jiote,  70Ii.R-A.  230;  People  v.  Chicago,  LR-AJOISD  607, 
-261  HI.  1^  103  N.  E.  609,  Ann.  Gas.     14.  Thomas  Cnsacfe  Co.  Ghicago, 
1915A  292,  «  L.RJ^.(N.S.)  438;  TU-  267  Dl.  344, 108  N.  E.  340,  Ann.  Gas. 
ford  T.  Belknap,  126  Ky.  244,  103  8.  J916G  488,  afBnned  in  242  U.  S.  S26, 
W.  289,  11  L.R.A.(N.S.)  708;  St.  37  S.  Ct.  190. 
Louis  T.  Rnssell,  116  Mo.  248, 22  S.  W.     15.  See  Btatdtis. 
470,  20  L.R.A.  721;  St.  Loras  v.  How-     16.  Ex  parte  Haskell,  112  CaL  413, 
Mid,  U9  Mo.  41,  24  S.  W.  770,  41  A.  44  Pae.  726, 32  URJu  627;  Banmgart- 
S.  R.  630;  Hays  v.  Poplar  Bluff,  263  ner  v.  Hasty,  100  Lid.  676,  60  Am. 
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provisions  as  to  the  title  of  municipal  ordinances  similar  to  those 
relating  to  the  title  of  legislative  acts  are  applied  to  municipal 
legislation  either  by  general  statutes  relative  to  cities,  or  by  the 
special  charters  under  which  municipalities  are  organized.  Such 
statutes  are  not  very  strictly  construed,  and  if  the  title  of  an  ordi- 
nance fairly  gives  notice  of  the  subject  matter,  so  as  reasonably  to 
put  any  interested  party  upon  inquiry,  that  is  4^  that  is  necessary." 

121.  Partial  Invalidity.— Ordinarily,  an  ordinance  in  excess  of 
the  powers  of  the  municipality  is  void  as  a  whole  and  not  merely 
as  to  the  excess.**  This  principle,  however,  would  have  no  appli- 
cation to  an  ordinance  in  which  ihe  improper  matters  could  be  clearly 
distinguished  and  separated  from  those  properly  embraced.  The 
inclusion  of  matters  distincUy  beyond  the  competency  of  a  munici- 
pality ought  not  to  be  treated  as  beclouding  those  as  dearly  within 
that  competency,  or  as  making  the  ordinance  uncertain.  Things 
indubitably  incompetent,  and  in  themselves  perfectly  certain,  should 
simply  be  treated  as  expunged,  or  nonexistent  Accordingly  when 
the  provisions  of  an  ordinance  are  sparable  and  it  may  fairly  be 
presumed  that  the  city  council  would  have  enacted  one  part  with- 
out ihe  other,  the  whole  ordinance  will  not  be  declared  void  because 
of  the  invalidity  of  a  port.**  A  city  ordinance  which  in  its  scope 
may  be  adjudged  reasonable  and  valid  as  applied  to  one  state  of 
facts  and  circumstances  may  be  adjudged  unreasonable  and  invalid 
when  applied  to  facts  and  circumstances  of  a  different  character.** 

R^.  830;  People  v.  Hanzahan,  75  377;  Detiott  v.  BVnrt  Wayne,  etc.,  B. 

Mieh.  eil,  42  N.  W.  1124,  4  URA.  Co.,  95  Hieh.  456,  59  N>W.  958,  35 

751;  People  v.  Wagner,  86  llioh.  694,  A.  S.  R.  580,  20  L.R.A.  79;  St&te  v. 

49  N.  W.  609,  24  A.  S.  R.  141,  13  Chicago,  etc.,  R.  Co.,  114  Minn.  122,. 

L.aA.  286;  Taxtio  v.  Cook,  120  Ho.  1,  130  N.  W.  545,  Ann.  Gas.  1912B  1030^ 

25  S.  W.  202,  41  A.  S.  R.  678;  Salt  33  L.R.A.(N.S.)  484;  St  Louis  v. 
Lake  City  v.  Hove,  37  Utah  170/  106  St.  Lonis  R.  Co.,  89  Ho.  44,  1  S.  W. 
Pae.  706,  Ann.  Cat.  1912C  189  and  306,  58  Am.  Rep.  82;  Tarkio  t.  Cook^ 
note.  120  Mo.  1,  25  3.  W.  202.  41  A.  S.  R. 

17.  Bartlesnlle  Eleetrio  light,  ete.,  678;  St.  Louis  t.  liessmg,  190  Mo. 

Ga  ▼.  Bartlerrille  Interurban  R.  Co.,  464,  89  S.  W.  611,  109  A.  S.  R.  774, 

26  Okla.  463,  109  Pae.  228,  28  L.B.A.  4  Ann.  Cas.  112,  1  L.R.A.(N.S.)  916-, 
(N.S.)  77.  Uagneau  v.  Fremont,  30  Neb.  843,  47 

Notes:  14  LJt.A.(N.S.)  619;  Ann.  NTw.  280,  27  A.  S.  R.  436,  9  L.R.A. 
Gaa.  1912C  198.  786;  Greenville  t.  Pridmore,  86  S.  C. 

la  Krenlhaua  v.  Birmin^iam,  164  442,  68  S.  K  636.  138  A.  S.  B.  1058; 
Ala.  623,  51  So.  2B7,  26  L~R.A.(N.S.)  Southern  Operatiag  Co.  t.  Chatta- 
492;  SUte  v.  Clifford,  228  Mo.  194, 128  nooga,  128  Tenn.  196, 169  8.  W.  1091,. 
S.  W.  766,  81  Ann.  Cas.  1218.  Aon.  Cas.  1914D  720. 

19.  Territory  v.  Whitney,  17  Hawaii     80.  Wells  v.  Mt  Olivet,  126  Ky.  331,. 
174,  7  Ann.  Cas.  737;  Poyer  v.  Des  102  S.  W.  1182, 11  L.RJl.(N.S.)  1080-,. 
Plainee,  123  HI.  Ill,  13  N.  £.  819,  6  State  v.  Sheppard,  64  Minn.  287,  67  N. 
A.  B.  R.  404;  Ko«h  v.  North  Ave.  R.  W.  62,  36  LJSJl.  305. 
Co.,  75  Hd.  222,  33  Atl.  463, 16  L.B.A. 
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122.  Nnlsaitces. — ^Municipal  corporation&  are  iwually  given  power 
to  deline,  r^ulate  and  abate  nnisanrefl  within  their  respective  limits.' 
There  is  no  precise  and  practical  definition  of  the  word  "nnisance" 
in  this  connection.  A  public  nuisance  is  a  use  of  property  which 
while  not  necea^arily  negligent  or  malicious  produces  such  tangible 
and  i^reciable  injury  to  neighboring  property  or  renders  its  enjoy- 
ment so  uncomfortable  and  inconvenient  that  it  is  within  the  power 
of  the  legislature  or  of  a  municipal  corporation  having  authority 
from  the  l^ialatiire  to  prohibit  it.*  Some  things  are  in  their  nature 
nuisances,  and  are  so  recognized  by  the  law.  Other  things  are  of 
such  a  character  that  in  their  nature  they  may  be  nuisances,  but 
as  to  which  honest  differences  of  opinion  may  exist  among  men  of 
impartial  minds  as  to  whether  they  are  actually  nuisances.'  In 
another  class  are  those  things  which  in  their  nature  are  not  in  thelhi- 
selves  nuisances,  but  which  may  become  such  by  reason  of  their 
locality,  surroundings,  or  the  manner  in  which  they  are  conducted. 
A  municipal  cori>oi'ution  has  no  power  to  declare  conclusively  such 
thing's  to  be  nui^:aIK■e:^,  but  can  only  declare  such  of  them  to  be 
nuisances  as  ai'e  in  fact  so.*   Tliere  has  been  a  tendency  in  munici- 

1.  Toame  v.  Lee,  8  Mart.  N.  S.  11  S.  W.  957,  20  A.  S.  R.  154;  Ex 
(La.)  548,  20  Am.  Dec.  260.  parte  Foote,  70  Ark.  12,  65  S.  W.  706, 

2.  Arkadelphia  v.  Clark,  52  Ark.  23,  91  A.  S.  R.  63;  Lonoke  v.  Chica^, 
11  S.  W.  597,  20  A.  S.  R.  154;  Phil-  etc.,  R.  Co.,  92  Ark.  546,  123  S.  W. 
lips  V.  Denver,  19  Colo.  179,  34  Pac.  395,  135  A,  S.  H.  200;  Denver  v.  Rug- 
902,  41  A.  S.  R.  230;  St  Louis  v.  era,  46  Colo.  479,  104  Pac.  1042,  25 
Heitzelwrg  Packing,  etc.,  Co.,  141  Mo.  L.R.A.(N.S.)  247  and  note;  Orlando 
375,  42  S.  W.  954,  64  A.  S.  R.  516,  39  v.  Pra^,  31  Fla.  Ill,  12  So.  3GS,  34 
L.R.A.  551;  Hutton  v.  Camden,  39  N.  A.  S.  H.  17,  19  L.R.A.  196;  Western, 
J.  L.  122,  23  Am.  Rep.  203;  Harmon  etc.,  R.  Co.  v.  Atlanta,  113  Ga.  537, 
v.  Chicago,  110  111.  400,  51  Am.  Rep.  38  S.  E.  996,  54  L.K.A.  294;  Harmon 
608;  "Wadleigli  v.  Giiman,  12  Me.  403,  v.  Cl.icago,  110  111.  400,  51  Am.  Rep. 
28  Am.  Dee.  188;  Pine  Citv  v.  Mnneh,  698;  Des  Piaines  v.  Poyer,  123  III. 
42  Minn.  342,  44  N.  W.  197,  6  L.BJI.  348,  14  N.  E.  677,  5  A.  S.  R.  524;. 
763.    Bee  NnsANfES.  Harmiaon  v.  Lewistown,  153  111.  3i;i, 

».  North  Chicago  City  R.  Co.  v.  38  N.  E.  628,  46  A.  S.  R.  893  and 

Lake  View,  105  111.  207,  44  Am.  Rep.  note;  Langel  v.  Bushneil,  197  111.  20, 

788;  Harmisan  v.  L(wi:itown,  153  111.  63  N.  E.  1086,  58  LJI.A.  266;  Busli- 

31.^,  38  N.  E.  628,  46  A.  S.  R.  893;  nell  v.  Chicago,  etc.,  R,  Co.,  259  HI. 

Langel  v.  Bushiiell,  197  111.  20,  63  N.  391,  102  N.  E.  785,  49  L.B.A.(N.S.) 

E.  1086,  58  L.K.A.  266;  Walker  v.  718;  Cortland  v.  Larson,  273  111.  602, 

Jameson,  140  Ind.  591,  37  N.  E.  402,  113  N.  E.  51,  Ann.  Cas.  1916E  775. 

39  N.  E.  869,  49  A.  S.  R.  222,  28  L.R.A.1917A  314  (power  of  a  mn- 

L.R.A.  679.  nicipality  to  declare  a  nniaanee  the 

Notes:  120  A.  S.  R.  378;  36  L.R.A.  keeping  of  intoxicating  liquora  in  the 

696.  lockers  of  a  private  club) ;  Evansville 

See  also  Nuisances.  v.  Miller,  146  Ind.  613,  45  N.  E.  1064, 

■4.  Yatea  Y.   Milwaukee,  10  Wall.  38  LR.A.  161;  Miller  v.  Syracuse,  168 

497,  19  U.  S.  (L.  ed.)  984;  Ward  v.  Ind.  230,  80  N.  E.  411,  120  A.  S.  R. 

Little  Rock,  41  Ark.  626,  48  Am.  Rep.  366  and  note,  8  L.R.A.(N,S.)  471; 

46;  Aikadelphim  v.  Clark,  £2  Ark.  23,  Indianapolis  t.  Miller,  168.  lad.  266, 
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pal  councils  to  imagine  that  by  declaring  a  certain  uae  of  property 
to  be  a  public  nuisance  all  discussion  is  foreclosed,  and  that  by 
virtue  of  such  declaration,  the  power  of  the  municipality  to  suppress 
such  use  is  unquestionable.  Such  a  notion,  however,  resls  upon  a 
failure  to  distinguish  between  the  different  classes  of  subjects  which 
may  under  some  conditions  fall  within  the  category  of  nuisances.' 

123.  Occupations  and  Businesses  Generally. — A  municipal  corpora- 
tion under  its  authorized  police  power  may  regulate  any  trade,  occu- 
pation or  business,  the  unrestrained  pursuit  of  which  might  affect 
injuriously  the  public  health,  morals,  safety  or  comfort ;  •  and  in 
the  exercise  of  this  power,  particular  occupations  may  be  excluded 
from  certain  parts  of  the  city  or  may  be  required  to  be  conducted 
within  designated  limits,^  and  some  may  be  so  offensive  or  detrimental 

« 

80  N.  E.  626,  8  L.R.A.(N.S.)  822;  In  N.  W.  43,  65  A.  S.  R.  127,  40  L.R.A. 

re  Lowe,  54  Kan.  757,  39  Pac.  710,  27  63;'). 

L.R.A.  545;  Boyd  v.  Frankfort,  117      Notes:  47  A.  S.  R.  645  ;  36  L.R.A. 

Ky.  199,  77  S.  W.  669,  111  A.  S.  R.  598,  599. 
240;  Tiaaot  v.  Great  Southern  Tel.,     See  also  Nuisances. 
etc.,  Co.,  39  La.  Ann.  996,  3  So.  261,      5.  Ex  parte  Neill,  32  Tei.  Crim. 

4  A.  S.  R.  248;  New  Orleans  v.  Len-  276,  22  S.  W.  923,  40  A.  S.  R.  776, 

fant,  126  La.  455,  52  So.  575,  29  in  which  a  municipal  council  declased 

L.R.A.(N.S.)  642;  Baltimore  v.  Rad-  a  certain  newspaper  to  be  a  public 

ecke,  49  Md.  217,  33  Am.  Rep.  239;  nuisance  and  prohibited  its  circi;Uatioa 

State  V.  Mott,  61  Md.  297,  48  Am.  within  the  city  limits;  Ward  v.  Little 

Hep.  106;  Hagentown  v.  Baltimore,  Kock,  41  Ark.  526,  48  Am.  Rep.  46, 

etc.,  R.  Co.,  107  Md.  178,  68  Atl.  490,  in  which  a  city  ordinance  declared  the 

126  A.  S.  R.  382  and  note;  Watertown  working  of  convicts  upon  the  street 

T.  Mayo,  109  Mass.  315,  12  Am.  Rep.  to  be  a  nuisance  and  prohibited  it. 

694;  Quintini  v.  Bay  St.  Louis,  64  Bach  of  these  ordinances  was  held  to 

Miss.  483,  1  So.  625,  60  Am.  Rep.  62;  be  invalid. 

Kx  parte  O'Leary,  65  Miss.  80,  3  So.      6.  See  Licenses,  vol.  17,  p.  548; 

144,  7  A.  S.  R.  (»40;  River  Rendering  Nuisaxces. 

Co.  V.  Behr,  77  Mo.  91,  46  Am.  Rep.      7.  Hadacheck  v.  Sebastian,  239  V. 

(i;  St.  LouiB  V.  Heitzeberg  Piu-king,  S.  394,  36  S.  Ct.  143,  60  U.  S.  (L.  ed.) 

et<;.,  Co.,  141  Mo.  375,  42  S.  \  .  954,  348,  affirming  Ex  parte  Hadaeheek, 

64  A.  S.  R.  5ie,  39  L.R,A.  551;  I^na  i65  Cal.  416,  132  Pac.  584,  L.R.A. 

V.  Concord,  70  N.  H.  485,  49  Ati.  687,  igicB  1248;  Ex  parte  Laeey,  108  Cal. 

^  i-  T*  ?■  5,""^  ^^^"'o^nT'  326,  41  Pac.  411,  49  A.  S.  R.  93  and 
39  N  J.  L.  122,  23  Am  Rep.  203;  ^^^^  gg  L.B.i;;i4o  and  note;  People 

l"%Vi"lfo  37^S  'r  5^"  li  263  lU.  368, 105  N.  E.  315. 
l:R'i.''48f  ;  G^IL^v'■OaiS  3^  ^aa  1915C  183,  ^Aa915D 
Ore.  478,  41  Pac.  5,  60  A.  S.  R.  832,  ^  ^^^T^^ '^^T:7^  fi^^l^h 
36  LJI.A.  593  and  note;  Ex  parte  ^^^-^^l^/J  j^'Ji^^^^' 
Wygant,  39  Ore.  429,  64  Pac.  867.  87  242,  42  L.R.A.  403;  Weadock  v.  Judge, 
A.  S.  R.  673,  54  L.R.A.  636;  Pye  v.  156  Mich.  376,  120  N.  W.  991,  132  A. 
Peterson,  45  Tax.  312,  23  Am.  Rep.  S.  R.  527,  16  Ann.  Cas.  720;  Billings 
608;  Ex  parte  NeiU,  32  Tex.  Crim.  Cook,  35  Mont.  96,  88  Pac  656,  119 
275,  22  S,  W.  923,  40  A.  S.  R.  776;  A.  8.  R.  845  (Uvery  stable) ;  Mcintosh 
1,;  .....  r.„„,.  y  Bristol,  97  v.  Johnson,  211  N.  Y.  266,  105  N.  E. 
Va.  304,  33  S.  E.  588,  75  A.  S.  R.  783;  414,  L.R.A.1916D  603  and  note  (gar- 
Madison  r.  Mayen,  97  Wis.  399,  73  age);  Spokane  t.  Camp,  60  WadL 
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aa  to  ji:uitify  their  total  prohibition.*  It  can  make  no  difference  ttmt 
the  trade  had  been  lawfully  established  prior  to  the  prohibitory  ordi- 
nance and  that  it  has  become  offensive  solely  on  account  of  the  grow- 
ing up  of  the  municipality  about  it.*  Aa  to  the  extent  of  this  power, 
it  is  to  be  observed  that  a  city  cannot  forbid  the  pursuit  of  an 
occupation  in  a  particular  locality  or  neighborhood  merely  on  the 
ground  that  the  occupation  in  question  offends  the  sensibilities  or 
aesthetic  taste  of  the  owners  of  adjacent  property,  and  renders  it 
less  desirable  for  residential  purposes  and  consequently  less  valuable. 
The  use  must  be  one  which  constitutes  a  nuisance  in  the  legal  sense, 
and  ih&  regulation  must  be  reasonable.**  Hence,*  an  ordinance  is 
invalid  where  it  provides  that  the  buildings  fronting  on  a  certain 
street  shall  be  used  only  as  residences,'*  or  that  -they  shall  be  used 
for  commercial  purposes  only  with  the  consent  ,  ef  the  majority  of 
the  property  owners  "  or  of  the  mimicipal  authorities.**  The  occu- 
pations which  are  subject  to  regulation  under  the  police  power  are 
enumerated  and  considered  at  length  in  other  connections.'*  . 

124.  Slaughterhouses. — Ordinances  excluding  slaughterhouses  from 
thickly  populated  cities  or  from  the  thickly  populated  portions  of 
cities  have  been  uniformly  sustained,  on  account  of  the  offensive 

554,  97  Pac.  770, 126  A.  S.  R.  913  and  A.  8.  R.  643. 

note  (livery  stable).  Note:  120  A.  B.  R.  377,  378. 

Notes:  9  LJt.A.  714,  715;  38  L.R.A.  11.  St.  Louis  v.  Dorr,  145  Mo.  466, 

m;  41  LiR.A.  326,  328.  41  S.  W.  1094.  46  S.  W.  D76,  68  A.  S. 

8.  See  infiH,  par.  124.    See  also  R.  575,  42  L.R.A.  686. 
Explosions  and  Explosives,  vol.  11,  12.  Willison  v.  Cooke,  54  Colo.  320, 
pp.  654-655.  130  Pac.  828,  44  L.R.A.(N.S.)  1030; 

9.  Northwestern  FertilizinK  Co.  v.  People  v.  Chicago,  261  III.  16,  103  N. 
Hyde  Park,  97  U.  S.  659,  24  U.  S.  (L.  £.  609,  Ann.  Cas.  lOlSA  292  and  note, 
ed.)  1036;  Hadaeheck  v.  Sebastian,  49  L.R.A.(N.S.)  438  and  note. 

239  U.  S.  394,  36  S.  Ct.  143,  60  U.  S.  18.  Montgomery  v.  West,  149  Ala. 

(L.  ed.)  348;  Dobbins  v.  Los  Angeles,  311,  42  So.  1000,  123  A.  S.  R.  33  and 

139  Cal.  179,  72  La.  970,  96  A.  S.  R.  note,  13  Ann.  Cas.  661  and  note,  9 

95,  reversed  on  another  point  in  195  L.RJk.(N.S.)  659  and  note. 

U.  S.  223,  25  S.  Ct  IS,  49  U.  S.  (L.  14.  See  Covs-rrrUTioNAL  IjAw,  vol. 

ed.)  169;  Laflin,  etc..  Powder  Co.  v.  6,  p^.  217-224;  Licenses,  vol.  17,  pp. 

Teamey,  131  Ul.  322,  23  N.  E.  389, 19  541,  551;  Nuisancss. 

A.  S.  R.  3^  7  L.R. A.  262 ;  People  As  to  the  power  of  munieipalities 

Detroit  White  Lead  Works,  82  Mich,  is  respect  of  particular  subject^,  see 

471,  46  N.  W.  735,  9  L.R.A.  722;  Port-  aneh  articles  aa  AutomObu^,  toI.  2. 

land  v.  Meyer,  32  Oreu  368,  52  Pao.  p.  1173;  CEUKTBsna,  vol.  6,  p.  239; 

21,  67  A.  S.  R.  538.  DisounBLT  Houses,  vol.  9,  p.  221; 

Note:  38  L.R.A.  646,  651.  ELEcnsicrFr,  vol.  9,  p.  1186  et  seq.; 

10.  Cnba  v.  Uississippi  Cotton  Oil  Bubvatobs,  vol.  9,  p.  1242;  Explo- 
Co.,  150  Ala.  21^,  43  So.  706,  10  bions  and  ExPLOSivEa,  vol.  11,  p.  654 ; 
L.R.A.(N.S.)  310;  St.  Louis  v.  Dreis-  Food,  vol.  11,  p.  1100;  Intoxicatino 
oerver,  243  Mo.  217, 147  S.  W.  998,  41  LiQUOBS,  vol.  15,  p.  293;  LnrKRT 
L.R.A.(N.S.)  177  and  note;  Lane  v.  Stablb  Keepers,  vol.  17,  p.  1059; 
Concord,  70  N.  H.  486,  49  Atl.  687,  85  Maskbtb,  vol.  18,  p.  370. 
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odors  which  arise  from  such  establishments."  A  power  conferred 
upon  a  city  in  its  charter  to  "regulate  the  erection,  use  and  continu- 
ance of  slaughterhouses"  within  the  city  includes  the  power  of  total 
)>roliihition  within  specified  limits  or  localities. A  municipality 
may  confine  tlie  slaughtering  of  animals  to  a  single  slaugliterhouf^c, 
provided  it  is  a  public  or  quasi  public  institution  and  open  to  all 
persons  engaged  in  the  slaughtering  of  animals  upon  equal  terin-:,'' 
but  it  cannot,  under  the  guise  of  confining  slauglitcrliouses  within 
specified  bounds,  prohibit  them  throughout  the  city  except  in  a 
certain  spot  which  is  in  fact  wholly  occupied  by  a  single  private 
slautihtcrhouse,  and  thus  grant  one  favored  party  a  monopoly  of 
the  business;"  nor  can  it,  under  power  to  prohibit  and  regulate 
slaughterhouses,  appropriate  public  funds  for  the  erection  and  main- 
tenance of  a  public  slaiighterhoufie.'* 

125.  Keeping  Domestic  Animals  Generally. — The  keeping  of  swine 
and  cattle  within  a  city  or  designated  limits  of  a  city  has  been  declared 
in  a  number  of  cases  to  be  within  the  police  power.  The  keeping  of 
cow  stables  and  dairies  is  not  only  likely  to  be  offensive  to  neighlwi-s, 
but  it  is  too  often  made  an  excuse  for  the  supply  of  impure  milk 
from  cows  which  are  fed  upon  unhealthful  food,  such  as  the  refuse 
from  distilleries.*"  When  express  authority  is  given  to  a  municipal 
corporation  to  prohibit  cow.  stables  within  prescribed  limits,  it  may 
l)rohibit  tiiem  anywhere  within  the  city  limits  and  it  may  make 
the  right  to  maintain  a  cow  stable  anywhere  witliin  the  city  con- 

15.  Chicago  v.  Rumpff,  45  111.  90,  v.  Gross,  21  Wis.  241,  91  Am.  Dec. 
f)2  Am.  Dec.  196;  Harjiiison  v.  Lewis-  472. 

town,  153  111.  313,  38  N.  K.  628,  46      18.  Slaughter-House  Cases,  16  Wali- 

A.  S.  R.  8n3  and  note;  Beiling  v.  36,  21  U.  S.  (L.  ed.)  394;  Chicago  v. 

Evnnsville,  144  Ind.  644,  42  N.  E.  621,  Rumpff,  45  III.  90,  92  Am.  Dec.  19(> 

35  L.R.A.  272;  Watertown  v.  Mayo,  and  notej  Noe  v.  Morristown,  12S 

100  Mass.  315,  12  Am.  Rep.  694;  Red  Tenn.  350,  161  S.  W.  485,  Ann.  Ca.s. 

Wiiifj  V.  Ouptil,  72  Minn.  2r>0,  75  K.  1915C  241  and  note. 
W.  1^34,  71  A.  S.  R.  485,  41  UR.A.  321      19.  Huesing  v.  Rock  Island,  128  III. 

iind  note;  St.  Louis  v.  Howard,  119  465,  21  N.  E.  558, 15  A.  S.  R.  129. 
Mn.  41,  24  S.  W.  770,  41  A.  S.  R.  630      20.  Schefe  v.  St.  Louis,  194  U.  S. 

and  note;  Cruiiin  v.  People,  82  N.  Y.  373,  24  S.  Ct.  676,  48  U.  S.  (L.  ed.> 

318,  37  Am.  Rep.  564;  Portland  v.  1024;  New  Orleans  v.  Charouleau,  121 

Meyer,  32  Ore.  368,  52  Pae.  21,  67  A.  La.  890,  46  So.  911,  126  A.  S.  R.  332. 

S.  R:  538  and  note;  •Zimmerman  v.  15  Ann.  Gas.  46, 18  L.R.A.(N.S.)  368; 

Gritzmac'her,  53  Ore.  206,  98  Pae.  875,  Love  v.  Judge,  128  Mich.  545,  87  N. 

1135,  21  L.R.A.(N.S.)   299;  Noe  v.  W.  785,  55  L.R.A.  618;  St.  Louis  v. 

Morristown,  128  Tenn.  350,  161  S.  W.  Fischer,  167  Mo.  654,  67  S.  W.  872,  99 

485,  Ann.  Cas.  1915C  241  and  note;  A.  S.  R.  614,  64  L.R.A.  679,  affirmed 

Milwaukee  v.  Gross,  21  Wis.  241,  91  194  U.  S.  361,  24  S.  Ct.  673,  48  U.  S. 

Am.  Dec.  472.  (L.  ed.)  1018,  99  A.  S.  R.  621;  Colton 

16.  Cronin  v.  People,  82  N.  Y.  318,  v.  South  Dakota  Cent.  Land  Co..  25 
37  Am.  Rep.  564.  S.  D.  309,  126  N.  W.  507,  28  Ii.R.A. 

17.  Slaughter-House  Cases,  16  Wall.  (N.S.)  122  and  note  (eattle-yaid). 
36,  21  U.  S.  (L.  ed.)  394;  Milwaukee  See  also  infra,  par.  ITL 
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^tional  upon  the  grant  of  a  permit  in  the  discretion  of  the  municipiii 
authorities.^  It  has,  however,  been  held  that  an  ordinance  which 
prohibits  the  keeping  of  domestic  animals  anywhere  within  the  city 
limits  without  a  permit  from  the  municipal  authorities  is  invalid 
as  investing  public  officers  with  arbitrary  power.'  It  is  known  to 
"all  men  that  hogs,  when  .wnfined  within  narrow  limits,  have  an 
offensive  odor;  that  their  habits  are  unclean,  and  by  their  mode  of 
life  create  not  only  an  offensive  condition  of  affairs,  but  create  a 
condition  from  which  pestilence  and  disease  arise.  It  is  consequently 
well  settled  that  municipal  ordinances  prohibiting  the  keeping  of 
hogs  in  thickly  populated  sections  of  cities  are  valid  as  an  exercise 
of  tlie  general  police  power.*  There  is,  however,  authority  for  the 
proposition  that  a  municipal  ordinance  which  provides  generally  that 
ho^  shall  not  be  kept  within  the  corporate  limits  of  the  municipal- 
ity,  without  reference  to  whether  they  are  or  are  not  a  nuisance,  is 
too  broad  and  sweeping  in  its  provisions,  and  cannot  be  upheld.* 
A  municipal  corporation  maj  r^^ulate  the  keeping  of  poultry  within 
its  limits  for  the  pu^tose  of  protecting  the  public  health  and  pre- 
venting t^e  creation  of  nuisances  in  other  respects.*  The  keeping 
of  a  jackass  within  the  limits  of  a  municipality  may  be  prohibited 
by  ordinance,  on  account  of  the  loud  and  disagreeable  noise  which 
such  animfds  make,*  and  the  standing  of  stallions  in  public  places 
may  be  prohibited,  as  offensive  to  the  public  sense  of  decency.' 
On  the  other  hand,  neither  the  keeping,  owning,  or  raising  of  bees 
within  the  limits  of  a  city  is,  in  itself,  a  nuisance,  and  an  ordinance 
which  declarefi  it  to  be  so,  without  regard  to  the  fact  whether  it  is  so 

1.  St.  Louis  V.  Fischer,  167  Mo.  654,  (prohibited  anywhere  within  the  eitj 
67  S.  W.  872,  99  A.  S.  R.  614,  64  or  within  quarter  of  a  mile  of  ite  boun- 

LJi.A.  679,  affirmed  194  U.  S.  361,  daries) ;  Darlington  v.  Ward,  48  S.  C. 
24  8.  a.  673,  48  U.  S.  (Ll  ed.)  1018,  570,  26  S.  E.  906,  38  L.R.A  326  and 
99  A,  S.  R.  621.  note  (prohibited  anywhere  within  the 

2.  Hagerstown  v.  Baltimore,  ete.,  R.  city  Imdts) ;  Ez  parte  Botts,  69  Tex. 
Co.,  107  Md.  178,  68  Atl.  490,  126  A.  Crim.  161,  154  S.  W.  221,  44  L.R.A. 
S.  R.  383  and  note.  (N.S.)   629   (prohihited  within  the 

3.  Miller  V.  S\Tacuse,  168  Ind.  230,  business  and  thickly  populated  sections 
80  N.  E.  411,  120  A.  S.  R.  366,  8  of  a  city). 

L.R.A.(N.S.)  471  (prohibited  any-  4.  Ex  parte  O'Leary,  65  Miss.  80, 
where  within  the  city  limits  within  two  3  So.  144,  7  A.  S.  R.  640;  Comfort  v. 
hundred  feet  of  any  street) ;  Sute  t.  Koecinsko,  88  Miss.  611,  41  So.  268, 
Holeomb,  68  la.  107,  26  N.  W.  33,  56  9  Ann.  Gas.  178  and  note. 
Am.  Rep.  853  (prohibited  anywhere  6.  Disbiet  of  Columbia  v.  Keen,  31 
within  the  city  limits  except  for  pur-  App.  Caa.  (D.  C.)  641,  14  Ann.  Caa. 
poses  of  commerce) ;  State  v.  Hord,  1002  and  note. 

122  N.  C.  1092,  29  S.  E.  952,  65  A.  S.  6.  Ex  parte  Foote,  70  Ark.  12, 
R.  743  and  note  (prohibited  anywhere  66  S.  W.  706,  91  A  S.  R.  63  and 
within  the  city  limits  within  one  bun-  note. 

dredyardsof  the  residence  of  another);  7.  State  v.  lama,  78  Neb.  678,  111 
State  V.  Rice,  158  N.  C.  635,  74  8.  E.  N.  W.  604,  11  L.R.A.(N.S.)  736  and 
682,  39  UR.A.(N.S.)  266  and  note  noteu 
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or  not,  is  void.  Whether  or  not  such  act  constitutes  a  nuisance  must- 
be  jxidioinily  determined  in  each  case.^ 

126,  Keeping  Dogs. — The  keeping  of  dogs  in  thickly  settled  munic- 
ipalities is  subject  to  rigid  police  reguhitions  without  much  regaid 
to  rights  of  the  owners  in  such  animals  as  property.  Beasts  which 
have  been  thoroughly  tamed,  and  ai-e  used  for  burden  or  husbandry^ 
or  for  food,  such  as  hoi-ses,  cattle  and  sheep,  are  as  truly  property 
of  intrinsic  value,  and  entitled,  to  the  same  protection,  as  any  kind 
of  goods.  But  dogs  and  cats,  even  in  a  state  of  domestication,  never 
wholly  lose  their  wild  nature  and  destructive  instincts,  and  are  kept 
either  for  uses  which  depend  on  retaining  and  calling  into  action 
tltose  very  natures  and  instincts,  or  else  for  the  mere  whim  or  pleasure 
of  the  owner;  and  therefore,  although  a  man  might  have  such  a 
right  of  property  in  a  dog  as  to  maintain  toespass  or  trover  for 
unlawfully  taking  or  destroying  it,  yet  he  was  held,  in  the  phrai^e 
of  the  books,  to  have  "no  absolute  and  valuable  property"  therein 
and  consequently  is  not  entitled  to  the  same  const itutionfU  pro- 
tei-tiou  as  in  the  case  of  other  animals.*  A  numicipality  may 
accordingly  require  all  .dogs  kept  or  found  within  its  liipits  to  be 
muzzled,  and  provide  that  all  dogs  found  running  at  large  unmuz- 
zled shall  be  summarily  killed  and  such  an  ordinance  is  not 
objectionable  because  it,  is  in  terms  in  force  only  upon  proclama- 
tion by  the  mayor  of  the  existence  of  danger  of  hydrophobia.'* 
So  also  it  is  within  the  power  of  a  municipality  to  require  all  persons 
keeping  doga  within  the  city  limits  to  register  and  procure  badges 
for  the  same.**  Such  an  ordinance  may  be  enforced  by  a  civil 
action  to  recover  a  penalty,  brought  by  the  municipality  against 

I  lie  offender'*  or  by  the  summary  killing  of  an  unlicensed  dog, 
even  upon  the  premises  of  his  owner.** 

127.  Impounding  Cattle  Running  at  Large. — It  is  well  settled  that 
a  municipal  corporation,  when  authorized  by  the  legislature,  may 

8.  Arkndelphia  v.  Clark,  52  Ark.  23,  A.  S.  R.  134  and  note;  State  y.  Tope- 

II  S.  W.  957,  20  A.  S.  R.  154.  ka,  36  Kan.  76,  12  Pac.  310,  59  Am. 

9.  Blair  v.  Foioiiand,  100  Mass.  136,  Rep.  529;  Blair  v.  Forehand,  100  Mass. 
!)7  Am.  Dec.  82,  1  Ara.  Rep.  94.  See  136,  97  Am.  Dec.  82,  1  Am.  Rep.  94; 
also  AxiiiALS,  vol.  1,  pp.  1127-1129.     Carthage  v.  Rhodes,  101  Mo.  175,  14 

10.  Walker.  V.  Towle,  156  Ind.  639,  S.  W.  181,  9  L.R.A.  352;  LitehviUe  v* 
59  N.  E.  20,  53  L.R.A.  749;  Julienne  Hanson,  19  N.  D.  672, 124  N.  W.  1119, 
V.  Jackson,  69  Miss.  34,  10  So.  43,  30  Ann.  Cas.  1912D  876  and  note.  Con- 
A.  S.  R.  526  and  note.  tra,  Washington  t.  Meigs,  X  MacAr- 

11.  Walker  v.  Towle,  156  Ind.  639,  thur  (D.  C.)  53,  29  Am.  Rep.  678. 
5fl  N.  E.  20,  53  L.R.A.  749.  Note:  90  A.  S.  R.  214-216. 

12.  Gibson  v.  Harrison,  69  Ark.  13.  Utehville  v.  Hanson,  19  N.  D. 
3S5,  63  S.  W.  999,  54  L.R.A.  268;  Mc-  672,  124  N.  W.  1119,  Ann.  Cas.  1912D 
Phail  V.  Denver,  59  Colo.  M8, 149  Pac.  876. 

257,  Ann.  Cas.  1916E  1143;  Griggs  v.  14.  Blair  v.  Forehand,  100  Mass. 
Macon,  103  Oa.  602,  30  S.  G.  561.  68  136,  97  Am.  Dee.  82, 1  Am.  Bep.  94. 
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enact  ordinances  providing  for  the  taking  up  and  impounding  of 
animals  running  at  large  in  its  streets  or  public  places,  for  the  &n^<? 
of  the  same  if  they  are.  not  redeemed  by  their  owners  and  for  the 
deduction  of  the  fees  and  expenses  of  the  proceedings  from  the  pro- 
ceeds of  the  sale,  without  a  judicial  investigation,^^  and  it  is  held 
by  the  weight  of  authority  that  such  ordinauces  may  be  enacted  by 
a  municipality  under  a  general  grant  of  police  power.**  These 
ordinances  ore  justified  by  long  established  practice  and  by  the  impod- 
sibilify  of  protecting  the  public  highways  from  encroacliment  in  any 
other  manner.^'  An  ordinance  which  goes  further  and  imposes  a 
penalty  or  fine  on  the  owner  without  a  judicial  investigation  or  an 
opportunity  to  show  his  innocence  cannot  be  upheld,*'*  nor  can  a 
valid  sale  of  inipounded  animals  take  place  without  notice  to  the 
owner.**  The  notice  need  not,  however,  be  personal,  and  such  con- 
structive notice  by  posting  or  publication  as  can  reasonably  be  given , 
is  sufficient.^  The  ordinance  which  autliorizes  the  sale  must,  in 
all  its  essential  provisions,  be  strictly  pursued,  otherwise  the  whole 
transaction  is  void.  Whether  or  not  actual  injury  to  the  owner  results 
by  reason  of  a  der>arture  from  the  prescribed  proceedings  is  imma- 
terial. The  substantial  rights  of  the  owner  must  be  accorded  him.* 
Nonre^iidents  are  not  exempt  from  an  ordinance  providing  for  tlie 
iiTipounding  and  sale  of  animals  found  running  at  large  within  the 
limits  of  a  municipality.  Such  proceedings  are  virtually  in  rem, 
and  rest  upon  the  seizure  of  the  animal^t,  not  on  the  r^idence  or 
domicil  of  the  owner.  It  is  enough  that  they  are  found  within  the 
town  or  city.  That  their  owner  is  a  nonresident  is  immaterial.* 
It  is  competent  for       legislature,  however,  to  impose  less  onerous 

16,  Notes:  90  A.  S.  R.  216;  39     18.  Poppen  r.  Holmes,  44  lU.  360, 

LR.A.  674-fi77.    See  also  Akiuam,  92  Am.  Dec.  180;  Varden  v.  Moimt» 

Tol.  1,  p.  1145  et  seq.  78  Ky.  86,  39  Am.  Rep.  208;  Wilcox 

16.  Fort  Smith  v.  Dodson,  46  Ark.  v.  Hmmiug,  58  Wis.  144,  15  N.  W. 
296,  55  Ate.  Rep.  589;  Gregg  v.  Hatch-  435,  46  Am.  Rep.  625. 

fr.  94  Ark.  54,  125  S.  W.  1007,  21     Note:  90  A.  S.  E.  218. 
Ann.  Caa.  fl82,  27  L.R.A.(N.8.)  138;     19.  Varden  t.  Mount,  78  Ky.  86,  39 
RobfrlB  V.  Ogle,  30  III.  459,  83  Am.  Am.  Bep.  208;  DonoTan  v.  Yicksbaig, 
Dee.  201;  Armstrong  v.  Brown,  106  29  Miss.  247,  64  Am.  Dee.  143. 
Ky.  81,  50  S.  W.  17,  90  A.  S.  R.  207     Note:  90  A.  S.  R.  218. 
aiid  note;  Cochrane  v.  Frostbui^,  81     SO.  Fort  Smith  t.  Dodson,  46  Ark. 
^d.  54,  31  Atl  703,  48  A.  S.  R.  479.  296,  65  Am.  Rep.  589;  Armstrong  t. 
27  L.B.A.  728;  Hart  v.  Albany,  •  Brown,  106  Ky.  81,  50  S.  W.  17,  90 
Wend.  (N.  Y.)  571,  24  Am.  Dee.  165;  A.  S.  R.  207  and  note;  Wilson  v.  Bey- 
Wilson  V.  Beyers,  5  Wash.  303,  32  ezs,  5  Wash.  303,  32  Pae.  90,  34  A.  S. 
Pae.  90,  34  A.  S.  E.  858  and  note;  B.  858. 

Biudett  T.  Allen,  36  W.  Va.  347, 13  S.     1.  Fort  Smith      Dodson,  61  Ark. 
E.  1012,  i4  L.B.A.  337;  Wileox  t.  447,  U  S.  W.  687,  U  A.  8.  B.  62,  4 
Hemming,  68  Wis.  144, 15  N.  W.  435,  L;B.A.  252  and  note. 
46  Am.  Bep.  625.  Note:  90  A.  S.  B.  217. 

17.  Wileoz  T.  Hemming;  68  Wis.  2.  Notes:  90  A.  S.  E  220;  36  LJI.A. 
144, 16  N.  W.  436,  46  Am.  Rep.  625.  603. 
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conditions,  in  respect  to  the  poundage  of  animals,  upon  Uie  nonreei- 

dents  of  cities  than  on  residents.* 

128.  Garbage,  Manure  and  Dead  Animalsj— The  well  koown  tend- 
ency of  garbage  and  kitchen  refuse  to  ferment  rapidly,  and  unless 
confined  and  removed  at  frequent  intervals  to  become  not  only  a 
source  of  annoyance  but  a  cause  of  disease  as  well  warrants  the  enact- 
ment of  stringent  police  regulations  in  regard  to  the  care  and  dispo- 
sition of  such  matter.  A  municipal  corporation  may  require  all 
householders  to  place  all  garbage  not  destroyed  by  them  on  the 
premises  in  proper  receptacles  convenient  for  removal  *  and  it  may 
require  the  garbage  to  be  removed  through  and  out  of  the  city  in 
closed,  water  tight  vehicles.*  In  spite  of  the  fact  that  garbage,  after 
it  has  been  discarded  as  food  for  human  consumption,  has  a  certain 
value  as  food  for  hogs  or  for  rendering  purposes,  its  value  for  such 
purposes  is  so  slight  as  compared  with  the  danger  to  the  public 
health  if  the  owner  is  allowed  to  dispose  of  it  without  restriction 
that  ordinances  have  been  unanimously  upheld  which  prohibit  the 
carrying  of  garbage  through  the  streets  except  by  certain  designated 
scavengers  in  the  employ  or  under  the  control  of  the  municipality, 
and  thus  in  effect  deprive  the  owner  of  the  opportunity  of  receiving 
compensation  for  his  garbage,  interfere  with  the  source  of  supply  of 
hog  raisers  and  renderers,  and  destroy  the  means  of  livelihood  of 
other  scavengers  *  A  municipal  corporation  has  power  to  enact  and 
enforce  such  reasonable  ordinances  as  may  be  necessary  with  respect 
to  the  speedy  and  orderly  removal  of  dead  animals  to  places  of  safety, 
by  the  owner,  primarily,  or,  upon  his  default,  by  such  other  agency 
as  it  may  prescribe,'  but  ^e  owner  ^ould  be  permitted  to  remove 

3.  Broadfoot  v.  Fayetteville,  121  180,  60  AtL  874,  4  Ann.  Gas.  275  and 
K.  C.  418,  28  S.  E.  515,  61  A.  S.  R.  note;  In  re  Yandine,  6  Pick.  (Mass.) 
6iiS,  39  L.R.A.  245.  187,  17  Am.  Dec.  351;  People  t.  Gor- 

4.  People  V.  Gordon,  81  Mich.  306,  don,  81  Mich.  306,  45  N.  W.  658,  21 
45  N.  W.  658,  21  A.  S.  R.  524.  A.  S.  B.  524;  Smiley  v.  MacDonald,  42 

5.  Walker  v.  Jameson,  140  Ind.  591,  Keb.  6,  60  N.  W.  355,  47  A.  S.  R.  684 
37  N.  E.  402,  39  N.  B.  869,  49  A,  S.  and  note,  27  L.R.A.  540;  Her  v.  Rosa, 
R.  222,  28  L.B.A.  679;  People  v.  Gor-  64  Neb.  710,  90  N.  W.  869,  97  A.  S.  R. 
don,  81  Mieh.  306,  45  N.  W.  658,  21  676  and  note,  57  L.R.A.  895;  Rochea- 
A.  S.  R.  524.  ter  v.  Gutberlett,  211  N.  Y.  309,  105 

6.  California  Reduction  Co.  v.  Sani-  N.  E.  548,  Ann.  Cas.  1915C  483  and 
tarv  Reduction  Works,  199  TJ.  8.  306,  note,  L.R.A.19i5D  209  and  note;  Stete 
26  S.  Ct.  100,  50  U.  S.  (L.  ed.)  204  v.  HUl,  126  N.  C.  1139,  36  S.  E.  326, 
and  note;  State  v.  Orr,  68  Conn.  101,  50  L.R.A.  473;  Smith  v.  Spokane,  55 
35  Atl.  770,  34  L.R.A.  279;  Nash  t.  Wash.  219,  104  Pac.  249, 19  Ann.  Gas. 
District  of  Columbia,  28  App.  Cas.  1220  and  note. 

{D.  C.)  598,  8  Ann.  Cas.  815;  Walker  Note:  39  L.R.A.  653. 

V.  Jameson,  140  Ind.  591,  37  N.  E.  See  also  infra,  par.  274 

402,  39  N.  E.  869,  49  A.  S.  R.  222,  28  7.  Schoen  v.  Atlanta,  97  Ga.  697, 

L.R.A.  679;  State  v.  Payasan,  47  La.  25  8.  E.  380,  33  L.R.A.  804;  Smiley 

Ann.  1029,  17  So.  481,  49  A.  8.  R.  v.  MaeDonaU,  42  Neb.  5,  60  N.  W. 

390  and  note;  State  r.  Robb,  100  Me.  355,  47  A.  8.  B.  684»  27  hILA.  640: 

824 


Digitized  by 


Google 


19  B.  C.  L. 


MUNICIPAL  C0EP0EATI0N8 


§  129 


each  animals,  or  to  cause  the  same  to  be  lemoved,  within  a  reofton- 
able  time  fixed  by  such  municipality,  and  be  allowed  to  receive  the 
^ue  thereof,  or  put  the  same  to  a  ben^cial  use  *  An  ordinance 
prohibiting  any  person  from  bringing  a  dead  uiimal  into  a  mimici- 
pality  to  be  manufactured  into  fertilizer,  but  not  prohibiting  the  bring- 
ing in  of  dead  animals  for  other  purposes  or  the  manufacture  of 
fertilizer  from  animals  which  died  withm  the  municipality,  has  been 
held  void  as  creating  an  arbitrary  discrimination,*  Accumulations  of 
manure  may  al?o  be  fairly  regarded  as  inimical  to  the  public  health, 
and  a  city  may  require  the  removal  of  the  same,  regulate  the  conduct 
of  the  business,  prescribe  penalties  for  the  infraction  of  reasonable 
rules  and  regulations,  require  a  liceEue  of  persona  prc^posing  to  engage 
in  the  business,  and  compel  them  to  give  adequate  security  for  the 
obsenance  of  the  ordinances  and  regulations  of  the  city.'* 

129.  Quarantine  Regulations. — Power  to  enact  quartmtine  regula- 
tions "  is  generally  expressly  given  by  statute,  and  there  is  author- 
ity to  the  effect  that  a  municipal  corporation  has  no  power  to  estab- 
lish and  enforce  quarantine  regulations  when  such  power,  is  not 
expressly  or  impliedly  granted  by  the  l^islature,*'  though  there  are 
also  cases  which  assume  the  existence  of  the  power  apart  from  l^s- 
lative  grant.**  Whatever  doubt  there  may  be  of  the  power  of  munici- 
palities whose  charters  do  not  contain  any  express  authority  to  them 
to  enact  quarantine  regulations  fuid  to  make  and  ^force  other  rules 
for  the  promotion  of  the  public  health,  there  can  be  no  question  that 
the  state  legislature  may  invest  municipalities  and  inferior  bodies 
with  authority  upon  this  subject  little,  if  any,  less  ample  as  to  the 
locality  within  their  jurisdiction  than  is  the  authority  of  the  state 
legislature  over  the  tmitory  wiliiin  its  jurisdiction.'*  Municipal 
quarantine  regulations  do  neceesarily,  to  a  certain  extent,  interfere 
with  foreign  and  interstate  commerce,  but  within  reasonable  limits 
they  are  not  on  that  account  in  conflict  with  the  federal  constitution, 
because  such  regulations  belong  to  that  class  of  legislation  enacted^ 
under  authority  of  a  state  which  is  valid  until  displaced  or  contra- 
vened by  some  legislation  of  Ooikgreas.'*  A  municdpality  may  con- 
Richmond  V.  Camthers,  103  Va.  774,  13.  Note:  47  A.  S.  R.  541. 
50  S.  £.  2G5,  2  Aan.  Cas.  496,  70  14.  Oreensboro  v.  Ehrenreidii.  80 
LJI.A.  1005.  Ala.  579,  2  So.  725,  60  Am.  R^-p.  130; 

Note:  38  L.RJ^.-  330-332.  Aaron  v.  Broiles,  64  Tex.  316,  53  Am. 

8.  See  infra,  par.  269.  Bep.  764. 

9.  Fulton  V.  Norteman,  60  W.  Va.  Notes:  47  A.  S.  B.  541;  26  UR-A. 
562, 55  S.  E.  658,  d  L.R.A.(N.S.)  1196.  484-490. 

10.  Landberg  v.  Chiea^,  ?37  HI.  IS.  Upi^n'a  Steamship  Co.  v. 
112,  86  N.  E.  638, 127  A.  S.  B.  319, 21  Louisiana  Board  of  Health,  118  U.  S. 
LJtA.(N.S.)  830.  465,  6  S.  Ct  1114,  30  U.  S.  (L.  ed.) 

11.  See  Hk&lth,  vol.  12,  p.  1289.  237;  Train  v.  Boston  Disinfecting  Co., 
IS.  New  Decatur  v.  Benr,  90  Ala.  144  Hass.  623, 11  K.  £.  929,  59  Am. 

432,  7  80.838,  24  A.  9.  B.  827  and  note.  Rep.  113. 
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sequently  make  and  enforce  many  regulations  which  interfere  with 
commerce,  provided  such  interference  is  a  necessary  part  of  o0icient 
quarantine  regulation.  Hence,  a  vessel  approaching  a  city  may  be 
required  to  anchor  hefore  Umding,  and  to  submit  to  an  inspection, 
and  may  be  detained  for  the  purpose  of  cleansing  and  purification, 
and  to  submit  to  such  further  measures  as  may  be  necessary  to  pre- 
vent disease  from  being  communicated  by  passengers  thereon.**  A 
local  board  of  health  may  require  all  rags  arriving  from  a  foreign 
port  to  be  disinfected  under  the  supervision  of  an  officer  of  the  board, 
in  a  manner  satisfactory  to  it,  before  being  discharged,  and  may 
exact  from  iheir  owner  the  expenses  of  such  disinfection.' '  Regula- 
tions of  this  character  must  be  reasonable,  and  an  ordinance  which 
prohibits  altogether  the  bringing  in  of  articles  which  might  well  be 
excluded  if  they  came  from  an  infected  district  but  which  are  harm- 
less unless  infected  is  invalid.**  When,  however,  there  is  an  epidemic 
of  a  dangerous  disease  almost  anything  is  reasonable,  and  under  such 
circumstances  an  infected  person  may  be  quuantdned  in  his  own 
house  or  removed  to  a  hospital  against  his  will,  as  the  locaJ  authori- 
ties may  deem  best  for  the  preservation  of  the  public  health.*'  So 
also  it  has  been  held  that  in  the  presence  of  an  epidemic  of  bubonic 
plague,  the  owners  of  all  buildings  in  a  city  may  be  required  to  make 
them  rat  proof  at  their  own  expense.*"  Even  in  such  a  case  the 
powers  of  the  local  health  ofRcei-rt  are  not  without  limit,  and  they 
cannot  take  possession  of  private  property  not  itself  infected  with- 
out express  statutory  authority.^ 

130.  Compulsory  Vaccination. — The  question  whether  the  public 
authorities  may  require  the  vaccination  of  children,  as  a  condition 
precedent  to  their  right  to  attend  public  schools,  has  been  much 
discussed  by  the  courts.  The  authorities  are  not  uniform  on  the 
subject.  By  some  courts  it  is  held  that  the  power  exists  and  may  be 
exercised  without  regard  to  the  existence  of  an  emergency  occasioned 
by  an  epidemic  of  smallpox;  otlier  authorities  limit  Uie  right  to 
exercise  the  power,  whether  expi-eesly  conferred  by  legislative  enact- 
ment or  not,  to  {be  presence  of  an  epidemic,  and  when  there  is  immi- 

Notc:  47  A.  S.  R.  536-539.  2fl  L.R.A.  484;  Kosciusko  v.  Slomlwrff, 

And  see  generally,  CouMraCB,  vol.  5,  (i8  Miss.  469,  9  So.  297,  24  A.  S.  H. 

p.  781.  281,  12  L.R.A.  528;  State  v.  Xaft,  118 

16.  Note:  47  A.  S.  R.  643.  N.  C.  1190,  23  S.  1?.  970,  54  A.  S.  R. 

17.  Train   v.   Boston    Disinfecting  768,  32  L.R.A.  122. 

Co.,  144  Mass.  523,  11  N.  E.  929,  59  19.  Note:  47  A.  S.  R.  544. 

Am.  Rep.  llSj  Rosenbaum  v.  New-  20.  New  Orleans  v.  Sanford,  137 

bern,  118  N.  C.  83,  24  S.  B.  1,  32  La.  628^  69  So.  35,  L.R.A.1916A  1228 

1..R.A.  123  and  note.  and  note. 

18.  Greensboro  v.  Ehrenreich,  80  1.  Mitchell  v.  Rockland,  41  Me.  363, 
Ala.  579,  2  So.  725,  60  Am.  Rep.  130;  66  Am.  Dec.  262;  Spring  v,  Hyde 
Harst  V.  Warner,  102  Mich.  238,  60  Park,  137  Mass.  554,  50  Am.  Rep  334. 
K.  W.  440,  47  A.  S.  R.  526  and  note.  Note:  47  A.  S.  B.  548. 

826 


Digitized  by 


Google 


la  R.  C.  L. 


UUNICIPAL  CORPORATIONS 


nent  danger  of  the  disease  spreading  among  the  people  of  the  com- 
munity; and  by  still  other  courts  that,  even  without  legislative  author- 
ity, health  officers  possess  the  power  to  impose  such  conditions,  and 
may  enforce  them  in  cases  of  emergency  amounting  to  "an  overruling 
necessity."  '  It  is  clear,  however,  Uiat  when  there  is  express  l^isla'- 
tive  authority  the  municipal  authorities  may  make  vaccination  a 
condition  precedent  of  attending  school  without  violating  any  con- 
stitutional rights,  even  when  no  epidemic  is  threatening;*  and  when 
an  epidemic  is  impending,  the  municipality  under  its  general  powera 
to  regulate  the  public  health  may  enforce  such  a  requirement.* 

131.  Cemeteries  and  Burial  ef  Dead.— A  cemeiery  is  not  a 
nuisance  per  se,  but  is  a  lawful  and  necessary  use  of  land,*  and  the 
establishment  of  a  cemetery  anywhere  within  the  limits  of  a  munici- 
pal corporation  cannot  be  prohibited  under  its  general  police  powers, 
merely  because  the  establishment  of  a  cemetery  in  a  particular  dis- 
trict retards  the  development  of  the  district  or  is  not  desired  by  the 
owners  of  other  lands The  buriat  of  the  dead  in  densely  popu- 
lated sections  is,  however,  undoubtedly  injurious  to  the  public  health, 
and  an  ordinance  prohibiting  the  establishment  of  cemeteries  and 
the  burial  of  the  dead  within  the  thickly  settled  sections  of  a  city 
is  reasonable  and  valid.'  Under"  power  in  its  charter  to  enact  ordi- 
nances in  behalf  of  the  health  of  its  inhabitants,  a  city  may  pass 
an  ordinance  to  the  effect  that  no  person  dying  within  the  city 
limits  shall  be  interred  therein  without  a  permit  from  the  board 
of  health,  and  the  grant  of  such  a  permit  may  be  made  conditional 
upon  the  receipt  of  the  certificale  of  the  pliysician  attending  the 
deceased  as  to  the  cause  of  his  death.* 

9.  Notes:  47  A.  6.  B.  546,  547  ;  80  57,  75  Am.  Dec.  430;  Ex  parte  Wy- 

A.  8.  R.  230  ;  25  L.RJt.  153.  gant,  39  Ore.  429,  64  Pae.  867,  87  A.  S. 

3.  State  V.  Zimmerman,  86  Minn.  R.  673  and  note.  54  L.R.A.  636;  Austin 
353,  90  I^.  W.  783.  91  A.  S.  R.  351,  68  v.  Austm  City  Cemetery  Afw'n,  87  Tex. 
LR  A  78  330,  28  S.  W.  528,  47  A.  S.  R.  lU. 

4.  Bissell  V,  Davison,  65  Conn;  183»     Note:  38  L.R.A.  327-330. 

32  Atl.  348,  29  L.B.A.  251;  Morris  v.      7.  Campbell  v.  Kansas,  102  Mo.  326, 

Columbus,  102  Gfi.  793,  30  8.  E.  850,  13  S.  W.  897,  10  L.R.A.  593;  Austin 

66  A.  S.  R.  243  and  note,  42  UR.A.  v.  Austin  City  Cemetery  Ass'n.  87 

175.    Bee  also  Health,  vol.  12,  pp.  Tex.  330,  28  S.  W.  628,  47  A.  S.  B. 

1288-1289.  114;  Slattery  v.  Naylor,  13  App.  Cas. 

5.  See  Cbmethmes,  vol.  6,  pp.  237-  446,  57  L.  J.  P.  C.  73,  59  L.  T.  N.  S. 
238.  41,  36  W.  E.  897,  16  Eng.  Bui.  Caa. 

6.  Bryim  v.  Birmii^ham,  154  Ala.  667  and  note. 

447,  45  So.  922,  129  A.  S.  B.  63;  Loa  Notes:  87  A.  S.  R.  681;  38  L.R.A. 

Angeles  County  v.  Hollywood  Ceme-  328. 

tery  Aas'n,  124  Cal.  344,  57  Pac.  153,  See  also  Cbmbtbbies,  vol.  6,  p.  239. 

71  A.  8.  B.  75;  Lake  View  v.  Eose  Hill  8.  Meyers  v.  Clarke,  122  Ky.  866, 

Cemetery  Co.,  70  IIL  191,  22  Am.  Rep.  90  S.  W.  1049,  93  S.  W.  43,  6  L.B.A,, 

71:  KUiaon  v.  Washington,  58  N.  C.  (N.S.)  727  and  note. 
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132.  Emission  of  Dense  Smoke.— The  emiaeion  of  dense  smoke  into 

the  atmosphere  in  populous  cities  may  be  declared  a  public  nuisance 
and  prohibited,  under  a  general  power  to  define  and  abate  nuisances 
or  to  enact  ordinances  in  behalf  of  the  public  health  and  welfare, 
since  the  emission  of  such  smoke  is  an  annoyance  and  an  interfer- 
ence with  comfort,  la  d^tructive  of  property  and  under  some,  condi- 
tions injurious  to  health.*  An  ordinance  prohibiting  the  emission 
of  dense  smoke  may  be  applied  to  the  locomotives  in  a  railroad  switch- 
yard located  in  the  heart  of  a  populous  city  or  to  steamboats  in 
the  harbor,  though  engaged  in  interstate  commerce.''  Such  an  ordi- 
nance is  not  objectionable  sa  creating  an  arbitrary  discrimination 
l>eoai^  it  exempts  private  residences  from  its  operation,'^  but  the 
production  and  emission  of  smoke  from  one  designated  factory  can- 
not be  prohibited  by  a  municipality  under  its  charter  powers  to 
abate  nuisances,  in  the  absence  of  a  reasonable  ordinance  applicable 
alike  to  all  of  the  same  class,  and  making  such  production  and 
emission  unlawful.'*  In  some<>  cities  a  definite  scientific  standard 
of  the  density  of  smoke  which  ooraes  within  the  prohibition  is  pro- 
vided,** but  an  ordinance  merely  prohibiting  the  emisssion  of  dense 
black  or  dark  gray  smoke,  or  even  merely  "dense  smoke/'  is  suffi- 
ciently definite  to  be  enforced.'^ 

9.  Northwestern   Laundrj*   v.   Des  51  Am.  Rep.  698. 

Moiftes,  239  U.  S.  486,  36  S.  Ct.  206,  12.  Harmon  v.  Chicago,  110  HI.  406, 
60  U.  S.  (L.  ed.)  396;  Harmon  v.  61  Am.  Rep.  698;  Boweis  v.  Indian- 
Chicago,  110  111.  400,  51  Am.  Rep.  epolis,  169  Ind.  105,  81  K.  E.  1097,  la 
<)98;  Bowers  v.  Indianapolis,  169  Ind.  Ann.  Cas.  1198. 
105,  81  N.  E.  1097,  13  Ann.  Cas.  1198  13.  Parker  v.  Fairmont,  72  W.  Va. 
and  note;  People  v.  Detroit  White  688,  79  S.  E.  660,  47  L.R.A.(N.S.) 
Lead  Works,  82  Mich.  471,  46  N.  W.  U38. 

735,  9  L.R.A.  722;  St.  Paal  v.  Haug-  14.  Rochester  v.  Macauley-Fien  Mtll- 
bro,  93  Mich.  59,  100  N.  W.  470,  106  ing  Co.,  199  N.  Y.  307,  92  N.  BL  641, 
A.  S.  R.  427  aod  note,  2  Ann.  Cas.  32  L.R.A.(N.S.)  654. 
.580  and  note,  06  L.R.A.  441;  State  v.  15.  Harmon  t.  Chicago,  110  lU.  400, 
Chicago,  etc.,  R.  Co.,  114  Minn.  122,  51  Am.  Rep.  698;  Bowers  t.  Indianap- 
130  N.  W.  543,  Ann.  Ca8.  1912B  1030  olis,  169  Ind.  105,  81  N.  E.  1097,  13 
and  note,  33  L.R.A.(N.S.)  494;  At-  Ann.  Caa.  1198;  St.  Paul  t.  Haagbro, 
lantic  City  v.  France,  75  N.  J.  L.  910,  93  Minn.  59, 100  N.  W.  470, 106  A.  S. 
70  Atl.  163,  18  L.R.A.(N.S.)  156  and  R.  427,  2  Ann.  Cas.  680, 66  L.B,A.  441. 
note ;  Rochester  v.  Macauley-Fien  Mill-  See  also  St.  Louis  v.  Edward  HeitM- 
ing  Co.,  199  N.  Y.  207,  92  N.  E.  641,  berg  Packing,  etc.,  Co.,  141  Mo.  375, 
32  L.B.A.(N.S.)  554  and  note.  42  S.  W.  964,  64  A.  8.  B.  516,  39 

Note:  39  L.R.A.  551-553.  L.R.A.  551  and  note,  in  which  an  ordi- 

And  see  generally,  Nuisances.        nance  maMng  paial  the  amission  of 

10.  State  V.  Chicago,  etc.,  R.  Co.,  "dense  black"  or  '^ick  gray"  smoke 
114  Minn.  122,  130  N.  W.  545,  Ann.  without  any  time  limit  or  inquiry 
Cas.  1912B  1030,  33  L.R.A.(N.S.)  whether  it  was  in  fact  a  nuisance  was 
404.  held  unconstitntioBaL    The  authority 

11.  Harmon  v.  Chicago,  110  III.  400,  of  this  case  is  much  shaken  by  State 
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133.  Idmlting  Growth  of  Vegetation. — ^Tt  ha.s  been  found  neces- 
sary in  some  of  the  southern  cities  to  enact  ordinnncfs  litnilittg  the 
character  and  amount  of  vegetation  that  may  be  grown  witliin  the  eily 
limits.  Under  the  general  police  powers  of  a  city,  an  ordinatu-e  mak- 
ing it  a  misdemeanor  for  the  owner  of  a  city  lot  to  allow  weeds  to  grow 
thereon  over  a  foot  in  height  has  been  sustained  on  the  ground  that 
it  is  a  fact  of  common  information,  of  which  courts  may  properly 
take  judicial  notice,  that  a  high,  rank  growth  of  weeds  in  a  populous 
community  has  a  strong  tendency  to  produce  sickness  and  to  impair 
the  health  of  the  inhalntants,  and  so  may  be  a  nuisance  in  such 
locality,  notwithstanding  they  may  be  comparatively  innocuous  in 
the  country,  when  far  away  from  human  habitation.**  Even  the 
cultivation  of  useful  crops  upon  land  within  the  limits  of  an  incor- 
porated municipality  may  be  restricted  under  the  general  grant  of 
police  power,  when  the  municipal  authorities,  with  some  show  of 
reason,  consider  that  it  is  necessary  for  the  protection  of  the  public 
health  that  the  soil  should  not  be  cultivated  beyond  a  limited  extent 
Md  that  the  injury  and  destruction  of  trees  should  bo  more  effectu- 
ally prevented,  and  such  an  ordinance  is  not  invalid  as  creating  an 
unlawful  discrimination  because  it  allows  a  certain  area  to  be  culti- 
vated, by  each  family  rather  than  a  certain  proportion  of  each  estate." 

134.  Building  Regulations. — Regulations  as  to  the  height  and  char- 
acter of  buildings  which  may  be  erected  in  populous  communities  are 
common,  and  if  aimed  at  promoting  the  public  health,  safety  or 
welfare  are  open  to  no  constitutional  objection.'"'  Within  this  class 
falls  an  ordinance  requiring  an  unobstructed  open  ^"kce  in  the  rear 
of  every  tenement  house.*'  So  also  a  municipality  has  power  to 
enact  ordinances  for  the  protection  of  the  public  in  using  the  streets 
while  buildings  are  being  erected  upon  the  adjoining  land.-"  A 
private  dwelling  house  or  other  lawful  structure  cannot  be  declared  a 
nuisance  simply  because  it  may  injure  adjoining  property  by  cutting 
off  the  breece  from  and  the  view  of  the  sea '  or  because  it  is  unsightly 

T.  Tower,  185  Mo.  79,  84  S.  W.  10,  68  749,  67  S.  E.  376,  19  Ann.  Cas.  186 

L.R.A.  ^2,  sustaining  a  titatute  oou-  and  note. 

taining  a  similar  proWsidn.  Note :  93  A.  S.  R.  408,  410. 

16.  «t.  Louia  V.  Gait,  179  Mo.  8,  77  See  also  Buildings,  vol.  4,  pp.  398- 
S.  W.  876,  63  UR.A.  778.    See  also  400. 

NuiSAKCBS.  19-  Detroit  Building  Cominisraon.  v. 

17.  Sommerville  v.  Prcsaley,  33  S.  Konin,  181  Mieh.  604, 148  N.  W.  207, 
C.  56, 11  S.  E.  545,  26  A.  8.  R.  659,  8  Ann.  Cas.  1916C  959. 

LlR.A.  864.  20.  Smith  v.  Milwaukee  Builders', 

18.  Welch  T.  Swa«y,  214  U.  S.  91,  etc.  Exchange,  91  Wis.  360,  64  N.  W. 
29  S.  Ct.  567,  53  U.  S.  (L.  ed.)  933,  1041,  51  A.  S.  R.  912,  30  L.R.A.  904. 
affirming  193  Mwu.  364,  79  N.  E.  746,  See.  also  Highways,  vol.  13,  p.  388. 
lis  A.  S.  R.  623,  23  L.RJl.(N.S.)      1.  Qaintiiii  v.  Bay  St.  Louis,  64 
1160;  Enbank  f.  Richmond,  110  Va.  Mias.  483,  1  So.  626,  60  Am.  Rep.  63. 
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and  diminislies  the  value  of  the  surrounding  pro|ioity.'  It  is  com- 
petent for  a  municipality  which  has  establislied  building  regula- 
tions to  prohibit  the  erection  of  a  building  without  a  permit,  since 
it  may  be  necessary  for  tlie  muDicipal  authorities  to  see  whether  the 
plans  of  the  proposed  building  will  conform  to  the  requirements  of 
the  ordinance,  and  if  a  permit  is  unreasonably  refuted  the  applicant 
may  have  bis  rights  established  by  the  court  by  showing  that  hi» 
plans  are  in  compliance  with  the  ordinance.'  It  is  held,  however, 
by  the  weight  of  authority  that  an  ordinance  which  lays  down 
requirements  to  be  followed  and  no  general  and  uniform  rule,  but 
morcl.v  prohibits  the  erection  of  any  building  within  the  corporate 
limits  without  a  permit,  is  invalid,  since  it  leaves  the  granting  of  a 
permit  in  the  arbitrary  disci'etion  of  tlie  municipal  authorities  whicli 
may  be  exercised  upon  some  unwarranted  principle  and  which  is 
not  subject  to  judicial  review  since  the  court  cannot  say  whether  the 
plans  of  the  proposed  building  comply  with  the  municipal  require- 
ments or  not.*  So  also  an  ordinance  which  makes  the  right  to  erect 
a  building  of  a  certain  character  dependent  upon  the  consent  of 
the  owners  of  property  in  the  neighborhood  is  invalid.' 

135.  Establishment  of  Fire  Limits. — It  has  been  held  that  it  is 
not  within  the  general  police  powei"s  of  a  municipality  to  prohibit 
the  erection  of  wooden  buildings  in  any  designated  portion  thereof,* 
liut  there  is  authority  to  the  contrary/  and  at  any  ratej  when  the  legis- 
lature has  authorized  a  municipal  corporation  to  enact  ordinance? 
for  the  preventmn  of  lire,  or  to  establish  fire  limits,  it  may  absolutely 
proliibit  the  eiKction  of  buildings  of  wood,  or  of  otlier  inflammahlo 
materials,  within  a  specified  portion  of  the  city.*   While  it  is  con- 

S-e  also  Adjoining  Landow^-ebs,  vol.  6.  Des  Moiiies  v.  Gilrhnst,  67  la. 

1,  p.  399;  NursANCB.s.  210,  25  If.  W.  130,  56  Am.  Rep.  311: 

2.  Boyd  V.  Frankfort,  117  Ky.  199,  Kneedler  v.  KurriBtowii,  100  Fa.  iSt. 
77  S.  W.  6G9,  111  A.  S.  R.  240;  Bos-  368,  45  Am.  liep.  383;  Pye  v,  Petcr- 
loek  V.  Sams,  95  Md.  400,  52  Atl.  6li5,  son,  45  Tex.  312,  23  Am.  Rep.  608. 
!13  A.  S.  R.  394  and  note,  59  L.R.A.  See  also  Bl'ildinus,  vol.  4,  p.  401. 
'iS2;  Bristol  Door,  etc.,  Co.  v.  Bristol,  7.  Kaufman  v.  Stein,  138  Ind.  49, 
97  Va.  304,  33  S.  E.  588,  76  A.  S-  B.  37  N.  E.  333,  46  A.  S.  K.  368;  Monroe 
7^-:{.   See  also  Nuisances.  v.  Hoffman,  29  La.  Ann.  651,  29  Am. 

3.  Fi'Ilows  V.  Clmrieston,  62  W.  Va.  Rep.  345  and  note;  Wadleigh  v.  Gil- 
665,  59  S.  E.  623, 125  A.  S.  R.  990, 13  man,  12  Me.  403,  28  Am.  Dec.  188. 
Ann.  Cas.  U85,  13  L.R.A.(N.S.)  737  8.  In  re  Yiek  Wo,  68  CaL  294,  9 


See  also  Buildings,  vol.  4,  p.  396.  Ct.  1064,  30  U.  S.  (L.  ed.)  220;  KinR 
4.  See  Buildings,  vol.  4,  pp.  395-  v.  Davenport,  98  III.  305,  38  Am.  Rep. 


B.  Tilford  V.  Belknap,  126  Ky.  244,  108  N.  W.  707,  9  Ann.  Cas.  291,  11 
103' S.  W.  289,  11  L.R.A.(N.S.)  708;  L.R.A.(N.S.)  653;  Eureka  City  v.  Wil- 
Hays  V.  Poplar  Bluff,  263  Mo.  616, 173  son,  15  Utah  67,  48  Pac.  150,  62  A.  S. 


and  Dote. 

Note:  93  A.  S.  B.  406. 


Pae.  139,  58  Am.  Rep.  12,  reversed  on 
another  point  in  118  U.  S.  356,  6  S. 


397. 


89;  Micks  v.  Mason,  145  Mich.  212, 


S.  W.  676,  L.R.A.1915D  595. 


R.  904  and  note;  OlyininB  v.  Mann,  1 
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ceded  tibtat  a  mnnicipal  corporation  cannot  require  the  removal  of 
a  wooden  building  lawfully  erected  before  the  fire  limits  ,wei«  estab- 
lished without  c<»npen8ation  to  the  owner,  a  dty  ordinance  prohibit- 
ing the  erection  of  wooden  buildings  witliin  certain  limils  ig  not 
unconstitutional  as  to  contracts  for  the  erection  of  such  building 
made  befort  its  passage.*  A  wooden  building  covered  with  sheet  iron 
docs  not  meet  the  requii-ements  of  an  ordinance  which  declares  that 
within  certain  limits  all  buildings  shall  be  constructed  of  brick,  slone 
or  other  uncombustible  material,"  and  fwmissipn  to  repair  a  house 
and  to  put  it  in  an  inhabitable  condition  does  not  authorize  a  vio- 
lation of  an  ordinance  forbidding  tiie  raising,  roofing  or  enlarging 
of  buildings  with  wood.**  A  building  erected  of  combustible  mate- 
rials within  the  fire  limits  in  violation  of  a  municipal  ordinance  may 
be  summarily  removed  or  destroyed  by  the  municipal  authorities  with- 
out any  judicial  proceedings  whatever,*'  and  a  property  owner  may 
have  the  erection  of  a- wooden  building  in  violation  of  an  ordinance 
enjoined  when  it  is  so  near  his  own  building  as  to  increase  the  risk 
of  fire.**  An  ordinance  in  regard  to  the  safe  construction  of  build- 
ings applies  to  use  for  ordinary  purposes,  and  does  not  apply  to  resist- 
ance to  fire,  or  to  large  quantities  of  water  thrown  upon  it  in  order 
to  extinguish  a  fire.*^  A  municipal  ordinance  requiring  apartment 
houses  .to  be  supplied  by  the  owner  with  a  fire  axe  and  a  lire  extin- 
guisher is  reasonable  and  valid.*' 

136.  Repairs  on  Ezisting  Buildings.— Ad  ordinance  declaring  that 
any  building  partially  destroyed  by  fire  which  shall  be  permitted 
to  remain  in  such  condition  after  notification  to  remove,  repair  or 
rebuild  it  ehall  conistitute  a  nuisance  and  may  be  summarily  retnoved 

Wash.  389,  25  Pae.  337, 12  LILJl.  150  12.  King  v.  Davenport,  98  111.  307), 

and  note;  Charleston  v.  Reed,  27  VC.  3S  Am.  Rep.  89;  Baunigartner  v. 

Va.  681,  55  Am.  Rep.  336.  Slanty,  100  Ind.  575,  60  Am.  Rep.  830; 

Kotea:  13  L.R.A.  481;  38  L.RJL.  Leminon  v.  Guthrie  Center,  113  la.  36, 

170,  174.  84  N.  W.  986,  86  A.  S.  B.  361;  Mii>k& 

A  oity  eharter  witli  no  "general  wel-  v.  Mason,  145  Mieh.  212,  108  N.  W. 

fare"  danse  and  conferring  piiwer  to  707,  9  ^n.  Cas.  291  and  note,  11 

make   r^ilations   with   respect   to  L.R.A.(N.S.)  653;  Eiehenlanb  v.  St. 

buililing  merely  for  the  promotion  of  Joseph,  113  Mo.  395,  21  S.  W.  8,  18 

the  public  henltli,  does  not  warrant  LlR.A.  590;  Fields  v.  Stokley,  99  Pa. 

an  ordinance  requiring  walls  of  non-  St.  306,  44  Am.  Rep.  109  and  n(4e. 

eomhuRtible  materials.  State  v.  Pater-  IS.  Mount  Vemun  First  Nat.  Bank 

aon,  45  K.  J.  L.  310,  46  Am.  Rep.  772.  t.  Sarlls,  129  Ind.  201,  28  N.  E.  434, 

9.  KnoxviUe  Corp.  t.  Bird,  12  Lea  28  A.  S.  R.  185, 13  L.R.A.  481;  Kauf- 
(Tenn.)  121, 47  Am.  Rep.  326.  man  v.  Stein,  138  Ind,  49, 37  N.  E.  333^ 

10.  Sylvania  V.  Hilton,  123  Ga.  754,  46  A.  S.  R.  368. 

51  S.  E.  744, 107  A.  S.  R.  162, 2  LJI.A.  14.  Woodruff  v.  Bowen,  136  Ind. 

(N.S.)  483  and  note;  COiarleston  v.  431, 34  N.  E.  1113,  23  LJI.A.  198. 

Seed,  37  W.  Ya.  681, 55  Am.  Rep.  336.  16.  WilliamB  t.  Chicago,  266  HI. 

U.  Hontton  t.  Tit«omb,  102  Me.  272,  267,  107  N.  E.  690,  Ann.  Caa.  1916B 

66  Atl.  733, 120  A.  S.  B.  492, 10  L.RJL  514  and  note. 
(N.S.)  580. 
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by  tiio  public  authorities  at  tiie  expense  of  the  owotfr,  without  regard 
to  the  question  whether  it  is  in  such  a  condition  as  to  endangn  per- 
sona or  property  in  the  neighborhood,  is  void."  It  is  held  in  some 
jurisdictions  that  a  municipality  may  prohibit  repairs,  other  than 
of  a  trivial  nature,  upon  a  wooden  building  lawfully  standing  within 
the  fire  limits,  and  thus,  in  effect,  compel  its  destruction. In  other 
stales  it  has  been  held  that  a  municipality  cannot,  without  express 
authority,  absolutely  and  without  re^i^ard  to  circumstances,  prohibit 
the  making,  upon  any  wooden  building  within  designated  Umita,  of 
repairs  which  will  cost  more  than  a  designated  sura.*"*  An  ordinance 
which  merely  prohibits  the  construction  of  a  wooden  building  within 
d^ignated  limits  does  not  apply  to  ordinary  repairs  upon  such  a 
budding;  but  it  does  forbid  such  extensive  remodeling,  alterations 
or  additions  as  in  effect  to  constitute  the  building  so  treated  a  new 
steucture,  «r  the  moving  of  an  existing  wooden  building  into  the  fire 
limits,  and  in  some  jurisdictions  it  is  held  that  it  prohibits  the  mov- 
ing of  a  wooden  building  lawfully  standing  within  the  hre  limits 
to  another  point  therein,  although  on  this  last  point  the  weight  of 
authority  is  otherwise.*" 

137.  Sanitary  Plumbing^^Under  its  general  police  powers  a 
municipal  corporation  may  require  the  owners  of  buildings  abut- 
ting upon  any  street  along  which  sewer  ,mains  have  been  laid  to 
install  water  closets  in  their  bouses  and  connect  the  same  with  the 
sewer  within  a  specified  time  from  the  passage  of  tjie  ordinance,  under 
l)enaUy  of  fine  and  imprisonment  for  noncompliance.*  It  may  be 
tliat  an  arbitrary  exercise  of  this  power  could  be  restrained,  but  it 
would  lun  e  to  be  paipal)ly  so  to  justify-  a  court  in  interfering  with 
so  salutary  a  power  and  one  so  necessary  to  the  public  health.-  A 
similar  exercise  of  the  police  power  is  seen  in  ordinances  regulating 
tlie  removal  of  night  soil  from  privies.  Such  regulations  are  gener- 
ally held  to  be  reasonable.  In  some  cases  ordinance  have  been 
sustained  which  prracrihe  in  detail  the  type  of  structures  for  ptivi^; 

16.  EvanaviUe  v.  Miller,  146  Ind.  28  A.  S.  R.  185,  13  L.R.A.  481  ana 
613,  45  K.  E.  1054,  38  L.B.A.  161  and  note;  Seneca  v.  Codirnn,  84  S.  C.  27<), 
note.    As  to  buildings  as  nuisances,  C6  S.  E.  288,  26  L.R.A.(N.S.)  124. 
see  Nui.sANCKfi.  19.  Notes:  18  Ann.  Cas.  184;  51 

17.  Mouteleone  V.  Royal  Ins.  Co.,  47  LJi.A.(N.S.)  65. 

La.  Ann.  1663,  18  So.  472,  56  L.R.A.  20,,  See  Bduj)INGS,  vol.  4,  p.  403. 

784  and  note;  State  v.  Lading,  164  N.  1.  Note:  Aim.  Cas.  ldl6D  212. 

C.  492,  80  S.  E.  69,  61  L.R.A.(N.S.)  2.  Hutchinson  v.  Valdosta,  227  U. 

62  and  note;  Davison  v.  Walla  Walia,  S.  303,  33  S.  Ct.  290,  57  U.  8.  (L.  ed.) 

52  Wash.  453,  100  Pac.  981,  132  A.  S.  520.    See  Malone  v.  Quiney,  66  Fla. 

R.  983,  21  LJl.A.(N.S.)  454  and  note.  52,  62  So.  922,  Ann.  Cas.  1916D  208. 

See  also  Bozldikos,  vol.  6,  pp.  402-  holding  that  express  anthority  to 

403.  ulate  earth  closets  imptiedly  iugati-?«i 

18.  Mount  Vernon  First  Nat.  Bank  the  power  to  prt^bit  them. 
T.  Sarlls,  129  Ind.  201,  28  N.  E.  434, 
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and  an  ordinance  whioh  provider  that  no  privy  vault  ahaU  be  maia- 
toined  near  any  door  or  window  of  any  residence  on  the  same  prem- 
ises or  on  adjacent  preraiaes  is  a  reasonable  and  valid  regulation.' 

138.  Kee^iig  and  TJae  of  EzplosiTes. — The  keeping,  and  use  of 
explo^ve  substances  in  a  thickly  settled  munidp^ity  is  a  matter 
clearly  within  the  power  of  the  municipality  to  regulate,  and,  within 
reasonable  limits,  to  prohibit.^  On  this  principle  gas  tanks  may  be 
prohibited  within  a  designated  section  of  a  city*  and  the  pressure 
in  natural  gas  pipes  regulated.'  The  dischar^  of  firearms  within 
the  city  limits  is  usually  an  act  of  such  a  dangerous  and  unneces- 
sary character  that  it  may  be  forbidden  without  a  permit  issued  in 
ihe  onreetralned  discretion  of  an  administrative  officw.'  While  a 
city  doubtleas  has  the  power  to  regulate  the  keeping  or  storing  of 
infl&mmaUe  or  explosive  oils  in  large  quantities  within  its  corporate 
limits '  it  has  been  held  that  an  ordinance  prohibiting  the  keeping 
of  such  oils,  but  reserving  to  the  city  coimcil  the  right  to  grant 
pennision  in  such  cases  as  it  deems  proper  and  laying  down  no 
rules  or  conditions  under  which  the  permission  would  be  granted, 
permits  of  an  arbitrary  discrimination  between  citizens,  and  is  conse- 
quently invalid.'  It  is  competent  for  a  city  to  regulate  the  blasting 
of  stone  within  its  limits,^^  but  an  ordinance  declaring  that  no  person 
shidl  maintain  or  operate  any  rock  or  stone  quarry  within  a  deug- 
nated  part  of  a  dty  is  unreasonable  and  void,  since  rock  or  stone 
may  in  some  oases  be  extracted  without  blasting.^^ 

139.  Storage  of  Inflammables. — ^There  can  be  no  serious  question 
req^eeting  the  aatlu>rity  of  the  city  council  to  enact  and  uiforce 
on^nances  designed  to  prevent  fires,  or  the  spreading  thereof,  and 
to  that  end,  it  may,  within  reasonable  limits,  prohibit  persons  from 
keeping  upon  their  premises  inflammable  mtierial,  unless  guarded 
and  proterted  so  far  as  practicable,  to  prevent  fires  originating  there- 
from, or  from  being  the  means  of  q)reading  fires  started  near  the 

3.  Notei  Axm.  Caa.  1916D  212.  Note:  11  L..B-&.(N.S.)  458,  459. 

4.  See  Explosions  uid  Explosivbs,  9.  Richmond  v.  Dudley,  129  lod. 
vol  U,  pp.  664-655.  112,  28  N.  E.  312,  28  A.  S.  R.  180,  13 

5.  Dobbins  v.  Los  Angeles,  139  Col.  t>.R.A.  587  and  note,  revereing  on  r»- 
179,  72  Pae.  970,  96  A.  S.  R.  96,  re-  hearing  26  N.  £).  184,  10  L.BJL  187. 
versed  on  another  point  in  196  U.  S.  and  note. 

223,  25  S.  Ct.  18, 49  V.  S.  (L.  ed.)  169.     10.  In  re  Keho,  147  Cal.  609,  82 

6.  Jamieson  v.  Indiua  Natural  Gas,  Pao.  241,  109  A.  S.  R.  178,  2  L.R.A. 
«tc.,  Co.,  128  Ind.  556,  28  N.  E.  76, 12  (N.S.)  796  and  note;  Spokane  t.  Pat- 
L.R.A.  652.  terson,  46  Waah.  03,  89  Pac  402,  123 

7.  District  Of  Columbia  v.  Lewis,  26  A.  S.  R.  921,  13  Ann.  Cas.  706,  8 
App.  Caa.  (D.  C.)  133,  6  Ajin.  Cas.  UR.A.(N.S.)  1104.  As  to  blasting  as 
1014  and  note:  And  Bee  Explosions  a  nuisanee,  see  ExplosiohS  A3nt>  Ez- 
AND  Explosivbs,  vol.  11,  p.  689.         plostvbs,  voL  11,  p.  675, 

8.  Crowl^  V.  Ellsworth,  114  La.  11.  In  re -Kelso,  147  Cal.  609,  82 
308,  38  So.- 199, 108  A.  S.  R.  353  and  Pac.  241,  109  A*  S.  B.  178;  2  UB^ 
note,  69  L.R.A.  276.  (N-S.)  796.   ,  . 

a  C.  L.  Vol.  XIX.— 63.  833 
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same.^*  Aa  an  exercise  of  such  power  it  might  well  be  enacted 
that  large  quantities  of  infl^mable  material,  mch  as  old  boxes, 
barrels,  and  simileft  articles  likely  to  be  set  on  fire  by  design  or 
accident,  be  not  piled  or  stored  in  any  exposed  place  within  the 
fire  limits  of  the  city,  or  the  thickly  settled  parte  thereof,  or  even 
within  buildings  in  the  congested  part  of  the  cdty.''  So  also  an 
ordinance  prohibiting  the  p^ing  of  fumber  for  storage  within  a 
specified  distance  of  any  building  has  been  sustained.'*  But  to  justify 
legislative  interference  with  property  rights  in  the  interest  of  fire 
protection  and  prohibit  the  citizen,  without  fecial  p^^it,  from 
keeping  upon  or  within  his  premises  any  particular  class  or  kind 
of  property,  it  should  appear  either  that  the  property  itself,  by  reason 
of  its  character  or  the  manner  in  which  it  is  kept  or  used,  is  a 
menace  to  the  public  welfare.  Legislation  which  goes  beyond  these 
limits  and  attempts  to  prohibit  the  accumulation  of  such  matCTial, 
regardless  of  quantity  or  its  dangerous  character,  upon  vacant  lots 
or  in  buildings  within  any  part  of  the  aty,  including  the  privcUe 
residence  and  adjacent  barns  and  sheds,  exceeds  the  rule  of  reason- 
ableness." The  storing  of  inflammable  substances  may  not  only 
be  prohibited  by  a  general  regulation,  but  a  public  official  may  be 
given  power  to  determine  that  a  particular  use  of  a  certain  piece  of 
propertj^  is  a  menace  to  the  public  safety.  In  such  a  case  the  owner 
is  not  entitled  to  notice  and  a  hearing  in  advance  of  such  determina- 
tion, but  he  may  contest  the  reasonableness  of  the  order  in  the  prose- 
cution vhich  results  from  his  refusal  to  obey  it." 

140.  Aesthetic  Considerations;  Buildings;  Billboards,  etc — ^Aes* 
thetic  considerations  have  furnished  the  motive  for  the  enactment 
of  numerous  regulations  relating  to  such  subjects  as  the  size,  struc- 
ture and  character  of  buildings  which  may  be  erected  in  a  particular 
locality,  and  the  construction  and  maintenance  of  billboards.  Aes- 
thetic purposes  are  not  infrequently  promoted  by  restrictions  which 
are  supported  by  other  considerations  quite  within  the  domain  of 
the  police  power,  and  it  is  the  question  whether  a  particular  restric- 
tion is  in  fact  so  supported  that  affords  the  only  ground  for  seri- 
ous contention  at  the  present  day;  for  it  is  almost  unanimously 
held  that  a  municipality  cannot,  without  compensation, -by  virtue 

12.  Clark  v.  South  Bend,  85  Ind.  466,  94  N.  E.  931,  Ann.  Cas.  1912A 
276,  44  Am.  Rep.  13;  New  York  Fire  180  and  note,  34  L.R.A.(N.S.)  1186; 
Department  v.  Gilmoar,  149  N.  T.  453,  St.  Paul  v.  Schleh,  101  Minn.  425, 112 
44  N.  E.  177,  52  A.  S.  R.  748  and  note.  N.  W.  532,  118  A.  S.  R.  638. 

13.  State  V.  Wittles,  118  Minn.  364,  IB.  State  v.  Wittlea,  118  Minn.  364, 
136  N.  W.  883,  Ann.  Cas.  1913B  433  136  N.  W.  883,  Ann.  Cas.  1913E  433 
and  note,  41  LJl.A.(K.S.)  466  and  aad  note,  41  L.R.A.(K.S.)  456  and 
note.  note. 

14.  In  re  Montgomeiy,  163  Cal.  457,  16.  New  York  Fire  Department  v. 
125  Pae.  1070,  Ann.  Cas.  1914A  130  Gilmour,  149  N.- Y.  453,  44  K.  B.  177, 
and  note:  Chicago  v.  Ripley,  249  HI.  52  A.  S.  B.  74& 
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of  the  police  power  alone,  limit,  for  purely  aesthetic  purposes,  the 
use  which  a  person  may  make  of  his  property,  and  ^t  building 
relations  supported  by  sueh  oonsiderationB  alone  are  unconstitu- 
tional and  void,*'  as  are  also  restrictions  on  the  rig^t  to  wect  signs 
and  billboards."*  On  the  other  hand,  billboard  regulations  are  valid 
80  far  as  they  are  .aimed  at  protecting  tbe  safety,  health  or  morals 
of  the  communitjr  by  ensuring  that  billboards  will  be  built  witb 
sufficient  strength  so  as  not  to  fall  upon  the  heads  of  persons  using 
the  public  ways,  or  will  not  increase  the  liability  of  a  conflagration 
or  the  difficulty  of  extinguishing  it,  or  be  covered  with  obscene  post- 
ters.'*  But  if  the  requirements  of  the  ordinance  are  unrmsonable 
and  go  beyond  what  is  needed  for  tiie  public  sifety,  it  exceeds  the 
power  of  the  municipality  to  wiact  it.**  Applying  the  foregoing 
principles  it  has  been  held  within  the  police  power  to  enact  an 
ordinanoe  limiting  the  height  of  billboards  to  six  feet  unless  per- 
mission is  expressly  given  by  the  city  council  to  exceed  that  height,* 
or  forbidding  the  construction  of  billboards  within  twenty-four  inches 
of  the  ground,  when  not  placed  against  solid  walls,  in  order  to  pre- 
vent the  Are  menace  due  to  the  accumulation  of  waste  material  against 
a  billboard  close  to  the  ground.*    But  ordinances  have  been  held 

17.  BjJme  v.  Maryland  Realty  Co.,  Pa.  St  259,  61  Atl.  894,  108  A.  S.  R. 
129  Md.  202. 98  Atl  547,  Ii.R^.1917A  870. 

1216.  Notes:  16  Ann.  Cas.  766-768;  Ann. 

Note:  34  L.R.A.(N.S.)  998.  Cas.  1613D  969. 

See  snpra,  par.  134,  as  to  building  19.  Chicago  v.  Guiming  System,  214 

r««:alations  generaUy.    See  also  Cok-  Dl.  628,  73  N.  E.  1035,  2  Ann.  Cas. 

STiTunoMAL  Law,  vol.  6,  p.  214.  892  and  note,  70  L.R.A.  230;  Cniw- 

18.  Vamey  v.  Willianis,  155  Cal.  ford  v.  Topeka,  51  Kan.  756,  33  Pac. 
318, 100  Pac.  867, 132  A.  S.  R.  88  and  476,  37  A-  S.  R.  823  and  note;  20 
note,21L.R.A.(N.S.)  741;  CurranBill  L.R.A.  692;  Rocbester  v.  West,  164 
Posting,  etc.,  Co.  v.  Denver,  47  Colo.  N.  Y.  610,  58  N.  E.  673,  79  A.  S.  B. 
221,  107  Pac.  261,  27  LtR.A.(N.S.)  659,  53  L.R.A.  548 ;  State  v.  Whitlook, 
544;  Chicago  v.  Oonning  System,  214  149  N.  C.  542,  63  S.  E.  123.  128  A.  S. 
Ill  028,  73  N.  G.  1035,  2  Ann.  Cas.  B-  670  and  note,  16  Ann.  Cas.  765  aad 
892  and  note,  70  L.B.A.  230;  Haller  note;  State  v.  Steplea,  157  N.  0.  637, 
Sign  Works  t.  Physical  Culture  Train-  73  S.  E.  112,  37  UR.A.(N.S.)  696. 
ing  School,  249  111.  43fi,  94  N,  fi.  920^  ^-  ^„S?i^i>^- 
34  Lil.A.(N.S.)  998;  Com.  v.  Boston  ^^iJ^  ^^^P  ¥f  ^ 
Advertising  Co.,  188  Mass.  348,  74  N.  .-^^^^^^^I?.  ^1^1 
E.  601,  108  A.  8.  R.  494,  69  L.R.A,  f^jJ  it', 

and  note;  People  v.  Murphy,  195     jjote:  Ann.  Cas.  lOlSD  959, 
N.  Y.  126,  88  N.  E.  17,  21  L.R.A.     i.  Rochester  v.  Wes064  N.  Y.  530, 
(N.S.)  735.  and  loota;  Bute  v.  Whit-  58  N.  E.  673,  79  A.  S.  R.  669,  53 
loek,  148  N.  C.  542,  63  S..  E,  123,  128  L.R.A.  648. 

A.  8.  R.  670  and.vote,  16  Ann.  Cas;  2.  State  v.  Staples^  1S7  N.  C.  6^, 
fB5  and  note;  Bryan  v.  Chester,  212  73  S.  E.  112,  37  tJl.A.(N.S.)  606. 
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void  which  require  biUboards  to  be  set  back  a  conaideiable  distance 

from  the  street  line,  regardless  of  the  solidity  of  th«r  construction ;  ■ 
or  which,  without  qualification,  restrict  the  height  of  billboardSi 
but  not  of  ordinary  fences ;  *  or  which  require  ell  biUboards  to  be 
of  iron,  even  in  the  sparsely  settled  sections  of  the  city ;  *  or  whidi 
prohibit  the  erection  of  billboards  cm  private  property  anywhere 
within  the  city  limits,  regardless  of  the  manner  in  which  they  are 
constructed;*  or  which  prohibit  the  erection  of  biUboards  within 
a  specuGed  distance  of  parks  or  boulevards.'  In  a  few  jurisdictions, 
however,  it  is  held  that  biUboards,  as  they  are  commonly  constructed, 
constitute  such  a  fire  menace,  furnish  such  a  ready  and  a  place  of 
concealm<mt  for  criminal  and  immoral  acte  and  are  such  a  cause 
for  the  accumulation  of  filth  that  a  municipal  corporation  under  its 
general  police  powers  may  prohibit  them  altogether  or  it  may  sub- 
ject their  construction  to  regulations  of  as  drastic  a  nature  as  it  seee 
f\tj^  at  least  in  the  residential  sections  of  a  city  where  the  danger 
to  ihe  public  health,  morals  and  safety  would  be  greater  than  in 
the  business  or  manufacturing  sections*  Even  in  such  jurisdictions, 
however,  it  is  held  that  in  the  absence  of  express  authority  from 
the  legislature  a  municipal  corporation  does  not  have  the  power  and 
authority  to  create  the  office  of  billposter,  let  the  office  out  to  the 
highest  bidder  and  thereby  go  i^ito  the  business  indirectly  of  bill- 
posting  itself,  and  prohibit  and  exclude  aU  others  from  following 
that  basiness.*''  ' 

141.  Segregation  of  Races. — In  a  few  instanoes  ordinances  have 
been  enacted  with  a  view  to  keeping  th»  negroes  and  whites  in  sepa- 
rate sections  of  a  city  or  town  by  prohibiting  a  membw  of  either 

3.  Crawford  v.  Topeka,  51  Kan.  756,  6.  Vamey  v.  Williams,  155  Cal.  318, 
33  Pac.  476,  37  A.  S.  R.  323  and  note,  100  Pao.  867, 132  A.  g.  R.  88  and  note, 

20  L.R.A.  692:  Passaic  v,  Paterson  21  L.R.A.(N.S.)  741;  Bryan  v.  Chest- 
Bill  Posting,  etc.,  Co.,  72  N.  J.  L.  385,  er,  212  Pa.  St.  259,  «1  AU.  894,  108 
62  Atl.  267,  lU  A.  S.  B.  676,  5  Ann.  A.  S.  R.  870. 

Cas.  995  and  note;  State  v.  Wliitloek,  7.  HaJler  Sign  Works  v.  Physical 
149  N.  C.  542,  63  S.  E.  123, 128  A.  S.  Culture  Training  School.  249  HI.  436, 
R.  670  and  note,  16  Ann.  Cas.  765  and  94  N.  E.  920,  34  LjlX(N.S.)  998; 
note.  Com.  v.  Boston  Advertising  Co.,  18S 

4.  Curran  BiU  Posting,  etc.,  Co.  v.  Mass.  348,  74  K.  E.  ,601, 108  A.  S.  R. 
Denver,  47  Colo.  221,  107  Pac.  261,  27  494,  69  LJt.A.  817. 
L.RJl,(N.S.)  544;  Passaic  v.  Pater-     8.  Ex  parte  Savage,  63  Tex.  Crim. 
son  Bill  Posting,  etc.,  Co.,  72  N.  J.  L.  285,  141  S.  W.  244,  Ani.  Cas.  1913D 
285,  62  Atl.  267,  111  A.  S.  R.  676,  fi  951  and  note. 

Ann.  Cas.  995  and  note;  People  v.  0.  Thomas  Cosaek  Co,  v.  Chicago, 
Murphy,  195  N.  T.  126,  88  N.  E.  17,  267  ID.  344,  108  N.  E.  340,  Ann.  Gaa. 

21  L.R.A.(N.S.)  735  and  note  (apply-  19160  488,  affirmed  242  U.  3.  526,  37 
ing  the  rule  to  "sky  signs"  or  bUl-  S.  Ct.  190. 

boards  apon  the  top  of  buildings).  Note:  Ann.  Caa.  1916C  491. 

6.  Chicago  v.  dinning  System,  314  10.  Ex  parte  Savage,  63  Ttx.  Crim. 
QL  628,  73  K.  £.  1035,  2  Ann.  Cas.  286,  141  S.  W.  244,  Ann.  Caa.  19191) 
892ttndnote,70Ii.R.A.230.  951. 
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race  frnn  oceupying  a  house  in  a  block  in  whi^  the  majority  of 
the  otiber  houses  are  occupied  by  people  of  the  other  race.  Such 
ordinances  have  purported  to  be  enacted  for  the  purpose  of  preserv- 
ing peace,  preventing  conflict  and  ill  feeling  between  the  white  and 
the  colored  races  and  promoting  the  general  welfare  of  the  city 
and  have  been  defended  as  an  extension  of  the  principle  under 
which  statutes  requiring  separate  but  equal  accommodations  for  the 
members  of  the  white  and  the  colored  races  in  schools,  railroad  cars, 
and  other. public  places  have  been  upheld.'^  It  has  been  intimated 
that  such  an  ordinanee  might  be  valid  as  applied  to  the  future  pur- 
chase or  acquisition  of  property,*'  but  a  general  ordinance,  which 
prohibits  one  who  has  lawfully  acquired  pr(^rty  in  a  block  inhab- 
ited by  people  of  the  other  race  from  occupying  it  himself  or  from 
renting  it  to  such  tenants  as  are' willing  to  take  it,  is  audi  a  violation 
of  constitutional  rights  as  to  be  beyond  the  powers  of  a  municipal 
corporation,  if  not  of  the  legislature  itself,  to  enact.*' 

142.  Disorderly  Conduct — ^Municipal  ordinances  aimed  at  the  sup- 
pression of  disfMrder  and  crime  have  not  received  much  favor  at  the 
hands  of  the  courte.  Offense  of  this  character  are  ordinarily  not 
matt^  which  form  appropriate  subjects  of  municipal  regulation, 
since  they  are  against  the  peace  and  dignity  of  the  state  as  a  whole 
rather  than  against  any  of  its  component  parts,  and  efforts  on  the 
part  of  municipalities  to  provide  more  stringent  codes  within  the 
corporate  limits  have  frequently  been  held  unreasonable  axid  invalid, 
except  in  respect  to  offenses  inherently  local  or  peculiarly  urban. 
It  has  even  been  held  that  a  municipal  corporation  has  no  authority 
to  enact  an  ordinance  prohibiting  or  punishLig  a  breach  of  the  peace, 
under  a  charter  authorizing  it  "to  pass  laws  and  ordinances  neces- 
sary and  proper  to  fnreserve  the  health  and  comfort  of  the  town." 
Other  municipal  ordinances  of  this  character  «^hich  have  been  held 
invalid  ure  those  which  make  it  a  crime  for  anyone  knowingly  to 
associate  with  persons  having  the  reputation  of  being  thieves  or 
gamblers  with  intent  to  agree  to  commit  any  offense;  **  the  so-called 
"curfew  ordinance"  declaring  it  unlawful  for  any  minor  to  be  upon 
the  streets  more  than  fifteen  minutee  after  the  ringing  of  a  bell 

11.  Plessy  T.  Fes^uson,  163  U.  B.  L.R.A.lfiX5D  684  and  note;  State  v. 
637,  16  8.  Ct.  1138,  41  U.  S.  (L.  ed.)  Gurry,  121  Md.  534,  88  AtL  546,  Ana. 
256;  B«rea  College  v.  Kentucky,  211  Cas.  X916B  957  and  note,  47  LJt.A. 
U.  S.  45,  29  S.  Ct.  33,  53  U.  S-  (U  ed.)  (N.S.)  1087  a^d-  ntfte;  State  Dar- 
81.  See  also  Civil  Rights,  vol.  5,  p.  neU,  166  N.  C.  300,  81  8.  £.  338,  51 
699.  L.R.A.(N.S.)  332. 

12.  State  T.  Qnrry,  121  Md.  534,  88  14.  Raleigh  v.  Dou^erty,  3  Hnmpb. 
Att.  546,  Ann.  Cas.  1915B  957  and  (Teno.)  11,  39  Am.  Dee.  149. 

note,  47  L.R.A.(N.S.)  1087  and  noteL     16.  Ex  parte  Smith,  135  Mo.  223,36 

13.  Carey  v.  Atlanta,  143  Ga.  192,  S.  W.  628,  58  A.  8.  B.  £76  aad  BOt^ 
84  S.  E.  456,  Ann.  Gas.  1916B  U&l,  33  L.R.A.  606: 
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at  an  early  hour  of  the  evening;  ^'  and  ordinances  making  a  private 
trespass  a  penal  offense.^'  On  the  oth^  hand,  quarreling  and 
cursing  are  particularly  objectionable  in  thickly  settled  communities, 
and  under  a  charter  provision  authorizing  a  city  to  adopt  eucb 
ordinances  as  may  be  expedient  in  maintaining  the  peace,  good  govern- 
ment^ health,  and  welfare  of  Uie  city,  it  may  enact  an  ordinance 
making  punishable  the  use,  even  upon  one's  own  premises,  of  un- 
seemly, profane,  obscene,  and  offensive  language  calculated  to  pro- 
voke a  breach  of  the  peace.^*  A  person  charged  with  .<iuarreUng, 
cursing,  or  other  disorderly  conduct,  id  violation  of  an  ordinance, 
cannot  be  convicted,  when  it  appears  that  the  only  disorderly  con- 
duct of  which  he  was  guilty  was  the  use  of  words  which,  though  vitu- 
perative and  threatening,  were  not  proftme,  and  were  spoken  in  an 
ordinary  tone  of  voice  to  one  who  made  no  reply.^*  A  municipal 
corporation  may,  under  its  general  powers,  pass  an  ordinance  penal- 
izing cruelty  to  animals  and  it  may  provide  far  the  punishment 
of  persons  loitering  about  the  streets  taid  barrooms  in  idleness,  with- 
out habitation  or  visible  means  of  support,  and  without  being  able 
to  give  a  satisfactory  account  of  themselves^  under  charter  authority 
to  punish  disorderiy  persona  of  all  kinds.* 

143.  Sale  of  Intoxicating  Liquors. — The  sale  of  intoxicating  liquors 
is  a  usual  and  proper  subject  for  the  exercise  of  the  policp  power 
of  the  state,  ana  statutes  which  regulate  or  even  totally  prohibit  the 
sale  of  liquor  anywhere  within  the  limits  of  the  state  are  not  uncom- 
moQ  and  have  been  sustained  as  constitutional  by  the  great  weiglit 
of  authority,'  It  is,  however,  within  the  power  of  the  legislature 
to  delegate  to  a  municipality,  or  to  the  voters  thereof,  the  power  of 
deciding  whether  the  sale  of -intbxitoting  liqoovs  within  the  corpo- 
rate limits  shall  be  permitted,  since  this  is  a  subject  which,  is  local 
-in  its  character  and  relates  to  a  proper  munioipel  purpose'  Under 
its  general  powers  a-'  munioipality  may  declare  the  sale  of  intoxi- 
cating liquors  withi»  its  limits  to  be  a  nuisance,,  and  t^us  prohibit 

16.  Ex  parte  MoCamr,  39  Tex.  N.  W.  386,  61  L.E.A.  763. 

CriiB.  448,  46  8.  W.  03^  73  A.  8.  R.  2.  Mugleo-  t.  Kansas,  123  U.  S.  623, 

946  and  note,  42  L.R.A.  587.  8  S.  Ct.  273,  31  U.  8.  (L.  ed.)  205; 

17.  Bregpiglia  v.  Vineland,  53  N.  Crowley  v.  Cfaristensen,  137  U.  S.  86, 
J.  L.  168,  20  Atl.  1082, 11  L.R.A.  407.  11  S.  Ct.  13,  34  U.  S.  (L.  ed.)  620. 

18.  St.  Louis  v.  8hipaky,  2S4  Ha  Note:  U4  A.  S.  R.  298. 

309,  162  8.  W.  1G6,  40- L.BwA.(N.S.)  See  also  CONerrxnrnosAL  Law,  vol. 

919  and  Dots.  6,  pp.  285, 481;  Inioxioatihq  ^qd<»8. 

Note:  89  L;R,A.  5^.  vtfl..  13,  pp.  255,  258,  270. 

19.  Can-  Conjers,  84  Ga.  287,  W  .  Z.  YaWerde  v.  Shattuok,  19  Cola^ 
8.  E.  630,  20  A.  S.  R.  357.              i  104,  34  Pac.  947,  41  A.  8.  R.  208;  Jor- 

80.  Porter  Viniant,  49  Fla.  213,  dan  r.  EvatuwUle,  163  Ind.  512,  72  N. 
38  So.  607i  111  A.  S.  R.  93  and  note;  E.  544,  2  Ann.  Cas.  06  and  note,  67 
State  V.  Karstendick,  49  I  a.  Ann.  1B21,  L.R.A.  &i3;  Hammond  v.  Hainw,  25 
22  So.  845y  39  L.R.A.  £20  and  nota.      Jtfd.  541^  90  Am.  Dee.  77  and  ante. 

1.  In  re  Stegenga,  133'  Hieh..5Ss  94     Nfite;  U4  A.:S.  R..  W 
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it  aXiogfSther  unless  such  actiou  is  in  conflict  with  the  laws  of  the 
state.*  When,  however,  a  municipal  corporation  is  pacifically  ffyen 
power  to  regulate  or  to  license  and  regulate  the  liquor  traffic,  power 
to  prohibit  it  altogether  is  impliedly  withheld.*  When  it  is  decided 
to  license  or,  permit  the  sale  of  liquor  within  a  municipality,  the 
corporation,  either  under  a  sjTeoific  power  to  regulate  the  liquor  traffic 
or  under  its  general  authority  to  legislate  in  behalf  of  the  general 
w^aji^  may  «nact  ^1  sorts  of  reasonable  restrictions  upon  the  con- 
duct of  lioensed  places,  not  inconsistent  with  the  laws-  of  the  state.* 
City  ordinances  for  the  regulation  of  t]be  bus^inesgi  o(  retailing  into;d- 
oating  liqug^f  when  it  is  not  prohibited  by  the  .general  laws  of  the 
state,  cannot,  under  the  preterit  of  public  re^uation,  pphit>it  or 
harass  thbse  engaged^  business  by  arbitrary,  oppressive,  nnrear 
a(H}able,  and  vexatious  restrictions. ' "     .  '  ' 

144.  Liquor  Saloons;  Hours  of  Closing;  Screens.— t'he  opening 
of  saloons  oh  Sunday  may  be  prohibited  by  a  municipality  under 
its  geiieral  powers,*  and  a  requirement  that  such  places  b6  closed 
during  the  late  hours  ' of  the  night  i>  not  unreasonable.*   So  also 

4.  Ex  parte  Toung.  l54  Cal.  317,  97  Baxt.  (Tenn.)  5J28,  35  Am.  Rep.  700 

t%c.  822,-^2  L.B.A.(N.S.)  330;  God-  and  not*-,  Bennett  v.  Pulaski,  (Tenn.) 

davd  T,  JmkiottTiUe^  16  lU.  588,  60  52'S..W.  913,  47,U]a.A.  278;  Little 

Aai.  Dee.  773;  Petia  v.  Snselzel,  21  IlL  Chute  v.  Van  Camp,  136  Wis.  526,  117 

464,  74  Am.  Dec.  105;  State  v.  Clark,  N.  W.  1012,  l28  A.  S.  R.  1100. 

28  N.  H.  176,  61  Am.  Dec,  611;  May-  In  Clinton  v.  PMffipa;58  Iil.  102, 11 

he*  V.  ^ng6n«,  66  Ore.  102,  lOi  Pae.  Am.  Rep.  52,  a.  oity  ordinance  for 

737,  Attn.  Cbs.  1913C  33.'  reealating  the  a»le  of  intoxicftt^g  liq- 

Kote:  39  JUB^.  526-5>!3.  ors   whioi   prmiided   that  druggists 

So  also  pi^kr  a  general  grant  of  the  might  sell  such  liquors  for  certain  pnr- 

poHce  poweif  Ti  miuricipality  may  pro-  pt»ea,tratTettdrcid'thcan,'dnd«rarheavy 

hibit  the  sale  of  cocaine  and  kindred  penalty,  to  lumiBh  a  quarter  yearly 

At^tabcflb  ^ct^tti^iah  a(>eii£Ad:eotidi-  statements  v^r^fiad  Jbj  tbiqir  eva  aa^ 

ttons.  Robsbaivnraatattt,  lU Jfd.  394»  their  clerks'  m£  serrants^  a£Bdavit% 

74Atl:58I,131  A..S;B:!626.  .„   .  allowing  t^e  Idp^aild  qi^tity  of  Uq- 

'  6. 'St<f^''T.  JlCgEuoe^  City,  J.35  Ind-  .^or  eokl,  w^ea  and  io  jri^xn  sold,  was 

466,  35  "V",  E.-12a,  41.A.v8..  E.  436:;  held  onreaaoiiable  and  inyalid. 

Bnuison   .  OborUn,  41  QUo.  St  «76,  A.  Van  Bqwi  v.^Well/B,  53  Ark.  368, 

«  Ai».  Bap.  *0,.r     .                   •■  M  S.  W.  38,  22  A.  S.  a.  214;  State  Y. 

Note:  1141A.  8.  »,  802.     ■  Calloway,  11  Jdaho  719,  84  Pac  27, 

See  also  iMieoauQWUns  bftueas,  to).  114  A..  S.  &,  285  and  note,  4  Xi.R.A. 

p.  263.  :  V  I                   ,   .  :(Ji[.S.l  109;  State  v.  Bptt,  31  La.  Ana. 

6.  Notttt  114;  A.  a  R.  303(,  39  66% 33  Am.  Itqp.  224,  ^remaed  on  au- 
LJl.A.  625^^28.  See  also  infra,  par.'  oth^v  point  by  State  v.  Bauia,  33  La. 
140,  260.    >    .      -  4qn.  081;Bean«^v.  Polafil^,  (Teuo.) 

7.  Stfcte  V.  Nelaon,  10  Id&he  522,  7p  $2  S.  W.  913, 47  L.E.A.  378. 

Pac.  79,  109  A.  S.  B.  226,' 3  Ana.  C«8.  9-  State  v.  CaUownTj,  U  I^o  719, 
3B2  and  nirta/6'EL.BjV.  SOS^Qbamper  &4TPa<.  37,  114  A.  285  and  note, 
T.  6reenaestb,ria8  Ilkd.  339,  3t>  N.  4  L.B,A.(H.S.)  1^0;  Staates  v.  W^^h- 
14,  46  A.  S.  tL:3nt,  24  L.&.A.  76^  and  ingtoiu  U  ii.  J,  U  605,  43  Ajaa.,Bieg. 
*ttB;jaa«tenau  v,  Com.,  1Q&  Ky.  473,  402;-  Paul  tj..  Waajiiijgton,  }^  K  C. 
66  S.  W^-  705.  .5ft,.A-  R-  886i  4«  363,  47  S.  E.  7&3,  66  tfe^Ai  302;  Ben- 
L.R.A.  111;  Ward  v.  Greeneville,  8  ^  v.  Piilwfch,(T^n.V^.j3.  ^.-.It^^, 
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an  ordinance  requiring  saloons  to  be  dosed  at  certain  hours  exe^t 
by  special  permission  of  the  president  of  the  village  is  void,  as  giving 
an  executive  officer  an  arbitrary  power  of  discrimination.^*  To  aid 
in  the  enforcement  of  regulations  in  regard  to  the  hours  of  closing 
it  is  competent  to  provide  that  no  onejaut  the  keeper  of  the  saloon 
shall  be  upon  the  premises  during  the  forladden  hoois,*^  or  that 
the  view  of  the  interior  from  the  street  shall  not  be  obscured  by 
screens  and  curtains  during  that  period,  but  it  has  been  h^d  that 
it  is  not  within  ihe  power  of  a  municipality,  in  the  absence  of 
express  legislative  authority,  to  prohibit  the  presence  of  screens  and 
curtains  in  the  windows  of  a  liquor  saloon  during  tiie  period  in 
which  it  may  lawfully  be  open  for  busineas.** 

145.  Liquor  Saloons;  Serving  Women  and  Xinors. — ^There  seems 
to  be  no  serious  doubt  that  a  municipal  ordinance  prohibiting  the 
presence  of  a  minor  in  a  licensed  barroom  is  reasonable  and  vfdid,'' 
especially  if  it  is  accompanied  by  a  proviso  that  it  shall  be  a  defense 
to  a  prosecution  under  the  ordinance  if  it  be  made  to  i^pear  that 
tiie  minor  was  sober  and  orderly  and  had  the  oonsent  of  his  parent 
or  guardian,  or  that  his  presence  was  reasonaUy  necessary.^*  So 
also  it  is  held  by  the  weight  of  authority  that  it  is  within  the  power 
of  a  municipal  corporation  to  prohibit  a  saloon  ke^er  from  serving 
liquor  to  women,  or  from  allowing  Uiem  upon  his  premises  without 
reasonable  necessity,  <»i  account  of  ihe  injury  to  public  morality  that 
would  ensue  if  women  were  permitted  without  restriction  to  frequent 
wine  rooms,  there  to  be  supplied  with  liquor.^*  For  similar  reasons 
an  ordinance  prohibiting  the  maintenance  of  stalls,  booths  and  other 
indoaurflB  in  drinking  saloons  has  been  sustained.^*   It  ha^  how- 

47L.BJLa7&  See  also  iMmnuOAmre  Ind.  339, 35  N.  E.  14, 46  A.  8.  B.  380^ 

LiguOBS,  ToL  Ifi,  p.  283.  24  L.B^  766  and  .note;  Bflonett  v. 

10.  Uttie  Chnto  v.  Van  Camp,  186  Pulaski,  (Tenn.)  63  &  W.  01^  47 
Wis.  526, 117  K.  W.  1032, 128  A.  8.  R.  Uit.A.  27&  Ser  atoo  JjmasBkTan 
1100.  IdQUOBS,  vol  16,  pp.  282-283. 

The  hour  for  ekwrng  salocmS  tindn  a  U.  Btste  t.  AiuliD,  114. N.  a  8GS, 
nranieipal  ordhuuioe  must  - be  deter-  19  S.  E.  919,  41  A.  6.  IL  817,  25 
mined  by  standaid,  and  not  by  Boihr,  LJLA.  283.  See  also  InozKUXuro 
time,  where  there  is  eonsiderablo  ffifler-  LiqocBS,  vol  16,  p.  278i. 
enee  between  than,  and  the  geoeml  14.  Godl  v.  Prie^  123  Ky.  183,  94 
bnsinesB  of  the  nnmicipalitr  ss  odn-  S.  W.  32, 18  Ann.  Cm.  489  and  note, 
dncted  standard  tame.  Sidt  Lake  IS.  Adams  Gronin,  29  Odo.  48& 
City  T.  BobinsoD,  89  Utah  260,  116  69  Pae.  690,  63  L.BJl  61,  afflimea 
Pac.  442,  Ann.  Cas.  1913B  61,  36  192  V.  8.  106,  24  8.  Ct  219,  48  U.  S. 
L.ILA.(N.S.)  610  and  note.  (L.  ed.)  365:  Com.  v.  Priee,  123  Ky. 

11.  State  T.  Calloway,  11  Idaho  719,  168,  94  S.  W.  32,  13  Asa*  Gas.  480 
84  Pae.  27, 114  A.  S.  R.  285  and  note,  and  note.  Bee  abo  iHTOZzci&raira  Liq- 
4  L.R.A.(N.S.)  109  and  note;  Paul  v.  vqbs,  toL  16,  pp.  278-279. 
VPashington,  134  N.  C.  863,  47  &  E.     16.  State  v.  Baige,  82  Minn.  26C 
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ever,  been  held  that  vhm  the  legiolature  has  not  apecificaU/  author- 
ized a  municipality  to  prohibit  the  sale  of  liquor  to  womoi  and  to 
allov  it  to  be  sold  to  men  it  has  no  power  to  make  such  a  regula- 
tion "  and  in  any  event  an  ordinance  aimed  at  preventing  the 
frequenting  of  saloons  by  women  for  the  purpose  of  being  served  with 
liqnor  must  be  drflwn  in  such  a  manner  as  to  confine  its^f  to  that 
end,  and  an  arbititiry  prohibition  of  the  presence  of  women  in,  or 
even  near,  saloons, 'however  lawful  or  even  commendable  the  object 
of  the  woman  might  be,  has  been  held  unreasonable  and  invalid. 

146,  Sale  of  Nonintoncating  Beverages. — ^It  is  not  within  the 
power  of  a  municipal  coxporation  to  regulate  or  restrain  the  sale 
of  beverages  such  as  lemonade  which  are  not  only  not  intoxicating 
in  themselves  but  which  cannot  become  intoxicating  and  which  so 
closely  resemble  intoxicants  that  it  is  difficult  to  prevent  the  sale 
of  intoxicants  under  their  guise.^*  It  has,  however,  been  held  that  an 
ordinance  prohibiting  the  sale  of  cider  in  less  quantities  than  a  gallon 
and  the  drinking  of  the  same  upon  the  premises  is  reasonable  and 
valid,  since  the  juice  of  apples  quickly  changes  from  fresh  to  hard 
cider,  and  hard  cider  is  presumptively  not  only  a  fermented  but  an 
intoxicating  liquor.  It  is  difficult  ta  show  when  the  change  occurs, 
and  when  it  reaches  such  a  stap;e  as  will  produce  intoxication.  It  may 
have  been  thought  that  the  drinking  of  cider  might  foster  a  taste 
for  strong  liquors,  and  that,  if  the  unrestricted  sale  of  cider  by  the 
glass  was  permitted,  the  officers  might  be  easily  deceived  as  to  the 
character  of  the  drinks  sold,  and  that  a  tippling  shop  might  he  carried 
on  under  the  guise  of  a  place  to  sell  cider.**  So  also  the  validity  of 
an  ordinance  declaring  places  for  the  sale  of  hop  ale,  hop  mead  and 
malt  mead  to  be  nuisancss  has  been  sustained  on  the  ground  that 
the  court  cannot  assume  to  say  that  it  is  not  at  least  doubtful  whether 
such  beverage  are  not  intoxicating,  and  that  the  determination  of 
the  city  council  that  places  where  they  were  sold  were  nuisances  was 
not  so  clearly  unreasonable  that  the  court  could  reverse  it,^  and 
similarly  an  ordinance  requiring  places  for  the  sale  of  "soft  drinks" 
to  close  at  midnight  has  been  sustained  on  the  ground  that  intoxicants 
might  be  surr^titiously  sold  in  such  a  place  at  a  late  hour  of  tlie 
night' 

17.  Note:  13  Ans.  Cas.  491.  Intoxicatino  IiIQuobs,  voL  16,  pp. 

18.  State  V.  Nelwo,  10  Idaho  522,  266-267. 

79  Pac.  79,  109  A.  S.  B.  226,  3  Ann.  20.  Monroe  t.  Lawrence,  44  Kan. 
Cas.  322  and  note,  67  L.R.A.  808  ;  607,  34  Pac.  1113,  10  L.RjL  620  and 
Oastenan  t.  Com.,  108  Ky.  473,  56  S. .  note. 

W.  705,  94  A.  S.  R.  386,  49  L.B.A.  1.  Langel  t.  BushneU,  197  IlL  20, 
111.  63  N.  E.  1086,  58  L.R.A.  266. 

19.  Tolliver  v.  Blizsard,  143  Ky.  2.  ChurohiU  v.  Albany,  65  Ok.  442, 
773,  137  S.  W.  509,  34  L.R.A.(N.9.)  133  Pac.  632,  Amu  Cas.  1915A  1094 
890  and  note;  Barlit^  t.  West,  29  and  note. 

Via  307,  9  Am.  Rep.  576.   See  also 
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147.  E^tfrcement  of  RegulatSoat  in  Respect  to  Liquor.— ^The 
ehfbreemeilt  of  municipal  ordinances  regulating  or  prohibitirfg  the 
sale  of  intoxicating  liquor  has  always  been  a  matter  "of  considerable 
SifficuTty,  and  drastic  methods  are  frequently  required,  and  are  upheld 
by  the  courts  as  long  as  they  come  within  the  limits  of  reason.  The 
primary  method  of  enforcement  is  by  criminal  prosecution,  and  it 
has  been  held  that,  when  duly  authorized  by  the  city  charter  and 
ordinances  enacted  thereunder,  the  punishment  of  a  pei-son  convicted 
of  keeping  spirituous,  fermented  or  malt  liquors  for  illegal  sale  by 
a  finfe  of  five  hundred  dollars,  with  the  requirement  of  working  in 
chains  on  the  streets  of  the  city  in  addition  thereto  for  thirty  days, 
is  not  dbjectionable  to  any  constitutional  prohibition.*  It  ia  un- 
doubtedly within  the  power  of  a  municipal  corporation  to  cause  liquor 
kept  for  illegal  sale  to  be  seized  and  destroyed  but  such  a  power  can 
be  exercised  only  by  some  judicial  instrumentality.  Under  an  ordi- 
nance authorizing  the  destruction  of  liquor  kept  in  violation  of  law, 
it  is  not  a  nuisance  liable  to  summary  destruction  unless  it  was  kept 
for  the  purpose  of  sale;  and  whether  it  is  so  kept'is  a  question  which 
the  owner  had  a  right  to  have  submitted  to  a  court  of  Jiistice  before 
liis  property  could  be  taken  away  and  destroyed.*  When  liquor  ia 
lawfiilly  kept,  a  municipal  corporation  has  no  power  to  cause  it  to 
be  summarily  destroyed  in  anticipation  of  an  outbreak  of  lawless- 
ness, and  in  order  to  keep  it  out  of  the  hands  of  a  moh.*"  Nor  can 
a  municip:Jity  prohibit  the  transportation  of  intoxicants  into  its 
corporate  limits  as  a  means  of  enforcement  of  prohibition  and  sobriety 
under  authority  to  regulate  and  prohibit  sales  of  intoxicating  liquors, 
and  to  prevent  intoxication ;  •  or  the  keeping  of  intoxicating  liquor» 
in  the  lockers  oif  a  private  club.'  An  ordinance  which  provides  that 
certain  circumstfuices,  when  established  by  the  evidence,  shidl  rais^ 
a  prima  facie  presumption  of  the  illegal  sale  of  liquor  is  not  objec- 
tionable, if  there  is  a  reasonable  connection  between  the  circumstancee 
and  the  fact  presumed.* 

148.  DrunkeuMss.— A  municipal  corporation  under  its  general 
power  to  preserve  peace  and  order  may  provide  for  the  pumahment 
of  persons  found  intoxicated  in  a  public  place.*  Drunkenness  cannot 
be  made  the  subject  of  municipal  regulation,  except  where  its  existence 

3.  lioeb  T.  JomingB,  133  Ga.  796,  A.  JaekBonvUle  v.  Chieuo,  ete^  B. 
67  B.  B.  101,  18  Ann.  Gas.  376.  Co.,  274  HI.  162,  113  K.  £.  91,  LRJL 

4.  DatBt  V.  People,  61  Bl.  286,  2  1016E  922  and  note. 

Am.  Rep.  301.  See  also  Ihtoxigatinq  7.  Cortland  v.  Larson;  273  BL  602, 

Liquors,  vol.  15,  pp.  412-^14;  Search  11?  N.  E.  51,  Ann.  Gas.  1916E  775, 

AND  Seizdrb.  L.R.A.1917A  314. 

5.  Wallace  v.  Richmond,  94  Ya.  204,  8.  Borok  v.  Birmingham,  191  Ala. 
26  S.  E.  586/  36  L.R.A.  554,  oveirnl-  75,  67  So.  389,  Ann.  Cas.  1916C  1061. 
ing  Jones  v.  Richmond,  18  Chnt  (Ya.)  9.  Bloomfleld  v.  IVimble,  54  la.  309, 


517,  98  Am.  Dee.  695. 


6  K.  W.  686,  37  Am.  Rep.  212. 
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in  tlie  individual  is  at  a  place,  or  iiiider  circumstabc^  or  conditions, 
ivhen  it  axtnoys  or  disturbs  others;  and  ther^ifore  any  awe^ing  regu- 
lation interdicting  under  penalty  dTunlrorJAefes  genferally,  or '.any  case 
other  than  those  specified  in  the  exception  above  raentionsd,  would  be 
invalid."  An  ordinance  that  nd^  person  shall  "permit  drunkards, 
intoxicated  persons,  tip{)ler8,  gaihblers,  persons  having  the  reputation 
or  name  of  being  prostitutes,  or  other  disordwly  persons  to  congregate, 
assemble,  visit,  or  remain"  in  "his  or  her  house,  tavern,  inn,  saloon, 
cellar,  shop,  office,  or  other  residence  or  place  of  business,"  is  unreason- 
able and  beyond  the  power  of  a  mtinicip^  council  to  enact,  because 
it  is  not  limited  in  its  implication  to  places  of  business  which  lequire 
(lolioe  i-egulation  nor  to  assemblages  of  immoral  persons,  and  does 
not  make  knowledge  of  the  reputation  oT  the  person  visiting  a  house 
or  place  of  business  or  an  unlawful  purpose?  on  the  part  of  the  visitor 
an  ingredient  of  the  offense.*' 

149.  Gambling. — ^The  suppression  of  gambling  is  clearly  within 
the  general  police  powers  of  a  municipal  corporation  and  ordinances 
aimed  in  a  reasonable  way  at  the  accomplishment  of  this  purpose  are 
undoubtedly  valid.'*  The  act  of  gambling  in  any  person's  private 
inclosure,  house  or  place  may  be  prohibited,  as  well  as  the  keeping  of 
a  public  gambling  house."  An  ordinance  prohibiting  the  keeping 
of  card  tables  or  the  permitting  of  card  playing  in  any  place  of  busi- 
ness is,  however,  unreasonable  and  invaJid,  since  it  might  apply  to 
private,  harmless  amusements  in  which  the  element  of  ^mbling 
did  not  enter.'*  An  oi*dinance  against  gambling  may  be  enforced 
by  fine  or  imprisonmeati  and  a  fine  of  fifty  dollars  for  permitting 
gambling  in  one's  own  residence  is  not  excessive  and  unjust  as  n 
matter  of  law.'*  An  implement  incapable  of  being  put  to  any  legiti- 
mate use,  and  designed  and  intended  solely  for  gambling,  may  be 
summarily  seized  and  detained  by  the  municipal  aQthorifaes.'* 

ISOr  Lotteries. — A  lottery  is  a  form  of  gambling  which  a  munici- 
pality is  atithorized  to  prohibit."  Any  scheme  for  the  distribution 
of  prizea  by  lot  or  chance,  or  by  which  one,  on  paying  money  or  other 
valuable  thing  to  another,  receives  a  ticket  which  entttlee  him  to 
receive  in  return  a  largor  value  or  notiung,  as  some  foimiUa  of  chance 

10.  Not«:  39  L.R.A.  624.  427,  36  S.  £.  737,  50  L.R.A.  726. 

11.  Grand  Rapids  v.  Newton,  111  16.  Poliee  Gom'n  v.  Wagner,  03 
Mich.  48,  69  N.-  W.  84,  65  A.  S.  B.  Md.  182,  48  Ati.  465,  86  A.  S;  R.  433, 
387  and  note,  85  L.RA.  228.  62  L.R.A.  775. 

12.  Note:  39  1/.R.A.  623.  See  Qah-  17.  Ex  parte  Kameta,  36  Ore.  251, 
INQ,  vol.  12,  p.  708.  60  Pac.  394,  78  A.  8.  R.  775;  Portland 

15.  Grecnviffe  v.  KemmiB,  58  8.  C;  v.  Tick,  44  Ore.  439,  75  Pac  706,  102 
427,  36  S.  E.  727,  50  L.R.A.  725.         A.  S.  U.  633..  Ab  to  Ao  leml  Mpeote 

14.  Id  re  8app,  79  Neb.  781, 113  N.  at  lotteries  generalfy^  m»  Lotnouxs, 
W.  aei,  12  L.B.A.(N.S.)  441.  vol.  17,  p.  1208. 

16.  Greenville  v.  Kcdhbui,  58  8.  C.  . '         -  ' 
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may  determine,  is  a  violation  of  a  city  ordinance  prohibiting  lotteries. 
Consequently,  a  tradesman  who,  to  increase  bis  business,  gives  every 
purchase  of  his  goods  a  numbered  ticket  and  tbon  awards  a  prize 
to  the  holders  of  certain  numbers,  which  are  determined  by  chance, 
can  be  convicted  of  maintaining  a  lottery.^*  An  ordinance  which 
prohibits  a  tradesman  from  giving  to  each  purchaser  of  his  goods 
"trading  stamps"  or  other  tokens  which  entitle  the  bolder  to  receive 
goods  of  a  fixed  and  definite  value  from  a  third  person  is,  however, 
unreasonable  and  void.'*  The  suppression  of  lotteries  has  often 
proved  to  be  no  easy  matter,  on  account  of  the  difficulties  in  securing 
sufficient  evidence  to  warrant  the  conviction  of  offenders,  and  ordi- 
nances have  been  frequently  enacted  for  the  purpose  of  surmounting 
this  difficulty  which  when  within  reasonable  limits  have  been  sus- 
tained. Thus  an  ordinance  providing  that  it  shall  not  be  necessary 
to  prove  the  actual  sale  of  lottery  tickets  in  any  place,  house,  office, 
or  premises,  but  any  sign,  ticket,  sheet,  bulletin,  or  other  device  used 
to  indicate  that  tickets  are  kept  for  sale  or  to  give  information  as  to 
the  result  of  any  drawing  shall  be  taken  and  accepted  as  sufficient 
evidence  of  keeping  a  lottery  house  or  shop,  is  valid.  Such  m  ordi- 
nance does  not  justify  a  conviction  unless  there  was  guilty  knowledge 
or  intent.***  It  has  been  held  that  an  ordinance  making  the  mere 
possession  of  a  lottery  ticket  a  misdemeanor  is  valid,  since  it  is  to  be 
assumed  that  the  ordinance  was  not  intended  to  apply  to  a  person 
having  a  lottery  ticket  in  his  possession  unwittingly,  or  for  a  lawful 
purpose.'  On  the  other  hand  a  similar  ordinance,  but  specilically 
tlirowing  the  burden  of  proof  upon  one  in  whose  possession  a  lottery 
ticket  was  found,  of  showing  tiiat  he  held  it  for  a  lawful  purpose, 
has  been  held  to  be  void,  as  casting  the  burden  of  proof  upon  the 
defendant  of  establishing  his  innocence.* 

151.  Prostitution. — A  nainicipal  corporation,  under  a  general 
delegation  of  power,  may  enact  ordinances  to  prohibit  the  keepiug  of 
houses  of  iU  fame  and  to  punish  tho  keepers  thereof/  and  to  punish 

18.  State  T.  Boneil,  42  La.  Ann.  41  Pac.  693,  49  A.  S.  R.  138;  £x  parte 
1110,  8  So.  298,  21  A.  S.  R.  413,  10  Kameta,  36  Ore.  251,  60  Pae.  394,  78 
L.R.A.  60  and  note.  See  also  Lornta-  A.  S.  R.  775.  See  also  Lormnss, 
IBS,  vol.  17,  p.  1211.  vol.  17,  p.  1218. 

19.  Denver  v.  Frueauff,  39  Colo.  20,  3.  See  Disordbsly  Hovbks,  voL  9, 
88  Pae.  389,  -2  Ann.  Gas.  521,  7  L.R.A.  pp.  220-22L  See  Chariton  v.  Barber, 
(N.S.)  1131  and  note.  See.  Ta&DDro  54  la.  360,  6  N.  W.  528,  37  Am.  Rep. 
Stamps.  209,  holding  that  under  power  to  "sup- 

20.  State  v.  Vena,  49  La.  Ann.  444,  press  and  restrain"  disorderly  houses 
21  So.  596,  62  A.  S.  R.  653  and  note,  a  city  cannot  declare  the  keeping  of  a 

1.  Ex  parte  McClain,  134  Cal.  110,  disorderly  house  a  mi^oueonor.  and 
66  Pae.  69,  86  A.  B.  B..  243,  54  L.R.A.  provide  a  penalty  therefor.  See  also 
779.  See  also  I^onsRus,  voL  17,  p.  LuRA.1917B  1084  note,  discussing  the 
1218.  validity  of  particular  ordinances  under 

2.  In  re  Wong  Hane,  108  Cal.  680,  charter  provisioai. 
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any  person  found  in  or  frequenting  a  disorderly  house,  leaving  him 
to  show  as  a  defense,  if  he  can,  that  he  was  lawfully  or  innocently 
in  the  house.*  So  also  an  ordinance  forbidding  owners  of  houses 
from  renting  them  to  others  for  the  purpose  of  prostitution,  or  with 
knowledge  that  they  were  to  be  so  used,  is  valid,*  and  a  municipal 
wrporation  may  prohibit  prostitutes  from  walking  the  streets  at  night, 
except  in  case  of  reasonable  necessity.*  Municipal  regulations  for 
the  st^pression  of  prostitution  must,  however,  be  reasonable.  Ordi- 
nances have  been  held  unreasonable  and  consequently  void  which 
declfu«  that  tiie  owner  or  occupant  of  ft  house  or  room  who  pehnitff 
single  acts  of  illicit  sexual  intercourse  shall  be  deemed  guilty  of 
keeping  a  house  of  ill  fame '  or  which  forbid  any  prostitute  to  reside 
in  or  stay  in  any  house  or'room  within  the  city,  and  forbid  the  rent- 
ing of  any  such  premises  to  a  prostitute  without  regard  to  its  use,* 
or  which  make  it  unlawful  for  any  person  to  associate  or  converse 
with  a  prostitute  iq>on  any  of  the  streets  of  the  city^  by  day  or  by 
night,  regardless  of  the  subject  and  occasion  of  the  conversation,*  or 
which  punish  as  a  crime  the  mere  presence  within  or  return  to  the 
corporate  limits  of  a  prostitute.**  The  decisions  in  these  cases  fully 
establish  the  invalidity  of  ordinftnces  which  amount  to  an  outlawry 
or  a  denial  of  the  right  to  life  and  liberty  to  any  class  of  women, 
however  iibandoned,  except  so  far  as  it  may  be  in  punishment  of  a 
specific  offense.  That  is  to  say,  women  cannot  be  denied  the  ri^t 
to  occupy  property  and  engage  in  lawful  bnsiness  by  reason  of  any 
general  bad  character.  But  they  may  be  subject  to  such  police  regu- 
lations as  are  reasonably  necessary.'^  So  also  the  provisions  for 
enforcing  the  regulations  must  be  reasonable.  Even  express  power 
to  prevent  and  suppress  houses  of  ill  fame  will  not  justify  the  destruc- 
tion of  the  house."  An  ordinance  under  which  a  person  may  be 
fined  one  thousand  dollars  or  imprisoned  for  six  months  for  merely 
visiting  a  house  of  ill  fame  is  unreasonable  and  void,  especially  when 
the  laws  of  the  state  provide  a  much  less  sev^e  punishment  for  the 
more  serious  offense  of  keeping  such  a  house."  It  has  been  held 
tiiat  a  municipality  has  the  power  to  assign  limits  beyond  which 

4.  St«te  T.  Botkin,  71  la.  87,  32  N.  8.  Miller  v.  Weatberford,  64  Tez.  . 

W.  185,  60  Am.  Rep.  780.  388,  38  Am.  Rep.  629. 

6.  State  V.  Webber,  107  N.  C.  962,  9.  Hechinger  v.  Maysville,  57  S.  W 

12  S.  E.  598,  22  A.  S.  R.  020.    See  619,  22  Ky.  L.  Rep.  486,  49  L.R.A. 

also  DzsOBDXRLT-  HouSBS,  vol.  9,  p.  114  and  note. 

222.  10.  Paralee  v.  Camden,  ^  Ark  165, 

6.  Braddy  v.  MiUedeenlle,  74  Ga.  4  S.  W.  654,  4  A.  S.  R.  35. 

616,  58  Am.  Rep.  443;  Dorai  t.  Com.,  11.  Note:  49  L.R.A.  115, 116.  . 

105  Ky.  834,  49  B.  W.  813,  88  A.  S.  12.  Note:  4  L.B.A.  751. 

R.  344  and  note,  43  L.B.A.  701.  15.  In  re  Ah  Yon,  88  Cal.  99,  25 

7.  SUte  V.  Webber,  107  N.  C.  962,  Pae.  974,  22  A.  8.  a  280,  11  L.it.A, 
12  S.  E.  598,  22  A.  S.  R.  926  and  note.  408. 
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houses  of  prostitutioa  shaU  .not  be  permitted,  exea  as  agaioat  the 
protest  of  the  owner  of  property  in  or  near  the  section,  within  which 

they  are  not  prohibited,  and  that  the  limits  so  as^gned  may  be 
changed  from  time  to  time.  Such  an  ordinance  does  not,  in  theory 
at  least,  license  or  permit  the-maintenance  of  bousra  of  ill  fame  even 
within  the  designated  Umits,  although  it  may,  in  practice,  ha^e  that 
effect.'*  It  has  even  been  hald  that,  by  virtue  of  ttie  accepted  prin- 
ciple that  the  power  to  regulate  includes  the  power  to  license,'*  a 
municipal  corporation  specifically  authorized  to.  regulate  houses  of 
prostitution  may  license  tbjera,^although  the  keeping  of  such  housoa 
is  prohibited  by  statute;  and  ihat  a.  license  is  a  good  dcfen.se  to  a 
prosecution  under  the  statute.''  This  case,  houover,  turned  upon  the 
circumstance  that  the  city  charter  was  amended  by  giving  the.  city 
council  power  to  regulate  houses  of  prostitution  instead  of  power  to 
prohibit  them  as  it  had  previously  stood;  and  in  the  absence  of  such 
a  circum?tnnce  there  is  autlioiity  to  the  contrary." 

152.  Smoking  of  Tobacco  in  Public  tiacesi — A  municipal  'corpo- 
Tation  has  no  power  to  prohibit  the  smoking  of  tobacco  upon  the 
streets  or  other  public  places  within  its  limits.'®  Even  when  the 
restriction  is  confined  to  the  smoting  of  cigarettes  it  is  none  the  less 
invalid.'*.  Smoking  in  close  and  confined  places,  such  as  street  cars, 
may,  however,  be  prohibited  by  ordinance,^  and  regulationg  may  be 
adopted  to  prevent  smoking  in  the  neighborhood  of  large  quantities 
of  combustible  materials,  in  order  to  limit  the  danger  of  fire.*  A 
municipality  may  require  a  license  for  the  sale  of  cigaicttes  without 
making  the"  requirement  apply  (to  all  the  forms  in  which  tobacco  may 
be  iised.  It  being  well  known  that  young  persons  of  weak  and  im- 
mature minds  are  more  liable  to  use  tobacco  in  the  form  of  cigarette;) 
than  in  any  other  form,  a  legislative  body  may  properly  provide  for 
the  regulation  and  sale  of  that  article  in  the  form  in  which  it  is  likely 
to  be  most  deleterious  and  injurious,  and  may  restrict  the  sales  of 
that  particular  form  of  tobacco.' 

153.  Use  of  Vehicles. — Municipal  corporations  are  commonly 
given  power  to  regulate  the  use  of  their  streets,  or  more  specifically 
the  vehicles  used  thereon,  and  reasonable  regulations  in  respect  to 

14.  L'Hote  T.  New  Orleans,  61  La.  Ky.  60,  133  S.  W.  985,  Ann.  Caa. 

Ann.  93;  24  So.  608,  44  L.R,A.  90.  1912D  189,  34  LJt.A.(N.S.)  141. 

16.  See  infra,  par.  253.  20.  St^te  v.  Heidenham,  42  La. 
18.  State  V.  Clarke,  54.  Mo.  17,  14  Ann.  483,  7  So.  ti21,  .21  A.  S.  B.  3^8. 

Am.  R«p.  471.  _  1.  Zion  v.  Behrena,  262  111.  510,  104 

17.  Ex  parte  Osiza,  "  "  "  '  "  — ^ 
381,.  13  S.  W.  770,  19 

18.  Zion  V.  Beitrais,  — .       ,  _  ,  .  ^ 

104  N.  E.  836,  Ann.  Crb.  1915A  1057  52  N.  E.  44,  48  L.R.A.  230,  affirmed 

«ad  note,  51  L.R-A.  562  and  nnte.  177  U.  S,  183,  20  S.  Ct  633,  44  U.  S. 

19.  Herahber^  v.,  Barbourville,  142        ^)  .73S. 
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the  operation  of  vehicles  aimed  at  preserving  the  safety  of  the  public 
Are  clearly  valid.'  Such  power  includes  the  right  to  exclude  from 
the  streets  or  from  portions  thereof  vehicles  of  such  a  character  as 
to  be  likely  to  injure  the  surface  of  the  street  or  to  endanger  or  incom- 
jnode  other  travelers.  Thus  vehicles  of  excessive  size  or  w^ght  may 
be  excluded  altogether  or  confined  to  certain  specified  streets*  and 
vehicle  used  for  heavy  tran^rtatioo  may  be  required  to  have  wheels 
with  broad  tires  *  and  the  riding  of  bicycles  upon ,  sidewalks  and 
hridges  may  be  regulated  or  prohibited.*  So  also  coasting  upon 
streets  with  sleds  may  be.  prohibited  by  jnunicipal  ordinance.'  Sucli 
ordinances  must,  however,  be  reasonable.  It  haa  been  hel^  that  a 
•city  has  no  p^wer  to  prohibit  traction  engines  or  other  veMdes  mt 
propdled  by  animal  power  to  be  run  upon  its  streets  ®  or  to  exclude 
vehicles  used  for  traffic  from  its  parkways,  by  imposing  conditions 
impossible  to  be  fulfilled,*  or  to  exclude  bicycles  from  the  portions 
of  its  highways  used  for  other  vehicles.'**  An  ordinance  restricting 
heavily  loaded  vehicles  to  a  specified  portion  of  street  is  not  reaaon- 
■able,  unless  that  portion  is  reasonably  suited  for  the  purpose,  and 
«annot  be  enforced  when  that  part  of  the  street  is  absolutely  impas- 
sable.^^ When  specifically  authorized  by  statute  a  municipal  cor^ 
poration  may  exclude  all  vehicles  used  for  traffic  from  certaio  of  ite 
waya'*    It.  is  clearly  within  the  power  of  a  municipal  corporntiou 

8.  In  re  Berry,  147  Cal.  523,  82  308;  Gagnier  v.  Fargo,  11  N.  D.  73, 

Pac.  44,  109  A.  S.  R.  160;  Moore  v.  88  N.  W.  1030,  96  A.  S.  R.  705  and 

District  of  Columbia,  12  App.  Caer.  note.    See  algo  Biotolds,  vol  3,  p. 

(D.  C.)   537,  41  L.R.A.  208;   Des  787. 

JSfoiQes  Y.  Ifi^er,  116  la.  648,  88  N.  A  trieyole  used  by  a  person  unable 

W.  827,  fi3  A.  B-.  R.  268,  57  L.RJL  to  walk  ia  not  ■wim^  the  scope  of  an 

■243;  Brazier  v.  Philadelphia,  216  Pa-  ordinonee  prohibiting^  bicycle  riding; 

at.  267,  94  Atl.  6Q8,..7  Ann.  Cas.  548  npon  sidewalks.    Wbwler  v.  Boone, 

And  note.   S«e  HioawxTS,  vol.  13,  p.  108  la.  235,  78  N.  ,W.  909,  44  LJl.A. 

361  et  seq.  821.                     '       ;  , 

4.  Com.  V.  Stodder,  2  Cuah.  (Mass.)  7.  Taylor       Cumberland,  64  Md. 
-562,  46  Am.  Dec.  679;  Com.  t.  Mul-  68,  20  Ati.  1027,  54  Am.  Re{^  759. 
iiall,  162  Mas8.  496,  39  N.  £.  133,  44  8.  Boyne  y.  Bennett,  156  lad.  478, 
A.  S.  R.  387  and  note.  60  N.  £.  143,  83  A.  S.  R..  212.  See 

Note:  Ann.  Cas.  1916E  969.  Hiohwats,  vol  13,  p.  256. 

See  also  Hiohwats,  vol.  13,  p.  254.  9.  State  v.  Rohart,  83  .Minn.  257, 

5.  State  T.  CUfferd,  228  Mo.  194,  86  N.  E.  93,  333,  54  IaR.A.  947.  See 
128  S.  W.  765,  21  Anq.  Cas.  1218  and  Highways,  vol.  13,  p.  261. 

note.  10.  Swift  v.  Top^  43  Kan.  671, 

See  also  Higuwats,  vol.  13,  p.  267.  23  Pao.  1075,  8  LJLA.  772.  Se«3i- 

6.  Des  Moinee  v.  Keller,  116  la.  648,  cycles,  toL  3,  p.  782. 

■88  N.  W.  827,  93  A.  S.  R.  268,  67  11.  See  HxaBWAza,  voL  U,  266- 

Ii.R.A.  243;  Swift  v.  Topeka,  43  Kan.  257. 

<671,  23  Pae.  107$,  8  L.R.A.  772;  IS.  Cicero  Lsmber  Co.  v.  Cicero, 

Twilley  v.  Perkins,  77  Md.  252,  26  176  Ml.  9,  51  N.  E.  758,  68  A.  R. 

Atl.  28G,  39  A.  S.  R.  408,  19  I1.R.A.  165  and  note,  42  LJiJL  696. 

432  and  n^te;  Lee  v.  Port  Hi|roa,128  Note:  Ann.  Cas.  iei6£  9ffi). 

Mich.  633.  87  N.  W.  637,  56  L.R.A.  See'  also  Highways,  toI.  U,  p.  281.' 
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liaving  authority  to  regulate  the  use  of  its  streets  to  limit  the  rate  of 
speed  at  which  vehicles  may  be  driven,  and  to  place  the  limit  as 
low  as  seven  or  eight  miles  an  hour.^'  Such  an  ordinance  cannot, 
however,  be  reasonably  applied  to  the  members  of  the  fire  departmait 
responding  to  an  alann  of  fire.'^  A  municipality  may  prohibit' the 
hitching  of  horses  upon  any  of  its  stavets  except  at  a  place  provided 
for  the  purpose  or  it  may  make  it  unlawful  to  leave  a  team  standing 
unfastened  or  unguarded  in  a  street  or  it  may  prohibit  vehicles  from 
standing  in  a  street  more  than  a  specified  time." 

154.  Street  Speaking;  Parades;  Loitering. — A  municipal  corpo- 
ration having  authority  to  enact  regulations  concerning  the  use  of 
its  streets  may  prohibit  public  speaking  in  the  streets  without  a  permit, 
provided  the  power  of  granting  permits  is  not  exercised  in  such  a 
way  as  to  discriminate  between  ditferent  classes.  Such  a  prohibition 
is  not  a  denial  of  the  constitutional  right  of  the  freedom  of  speech  but 
an  assertion  of  the  public  right  of  uninterrupted  passage  along  the 
public  highways.'*  There  is,  however,  a  considerable  support  in  the 
authorities  to  the  effect  that  a  municipal  corporation  cannot,  unless 
Bpedfically  authorized  by  tiie  legislature,  prohibit  parades,  with  or 
without  nnisic,  from  passing  through  its  streets  without  a  permit, 
especially  when  the  granting  of  a  permit  is  left  in  the  discretion  of 
an  executive  officer,  or  certain  bodies  and  organizations  are  arbitrarily 
excepted  from  the  operation  of  the  ordinance.^*  In  all  free  and 
most  civilized  countries,  people  may  assemble  to  parade  together,  or 
to  form  processions  for  poUtical,  reiigious,  and  social  demoustration», 

13.  Baker  v.  Portland,  68  Me.  199,  18.  Fitts  t.  Atlanta,  121  Qs.  567, 
4  Am.  Rep.  274;  Com.  v.  Stodder,  2  49  S.  £.  798,  104  A.  6.  R.  167,  67 
.Cash.  (Mass.)  562,  48  Am.  Dec.  679;  L.R.A.  803;  Com.  v.  Davis,  162  Mass. 
Helaad  v.  Lomdl,  3  AUen  (Mass.)  407,  610, 30  N.  K  113»  44  A.  S.  B.  389,  26 
81  Am.  Dee.  970;  Com.  v.  Adams,  114  L.R.A.  712,'  afilrmed  anb  nom.  Davis 
Mass.  323,  19  Am.  Rep.  362;  Com.  v.  t.  Massaehiuetta,  167  U.  8.  43,  17  S. 
Growmnafaield,  187  Mass.  221,  72  N.  Ct  731,  42  U.  8.  (L.  ed.)  71;  Love  v. 
£.  963,  68  L^A.  245;  State  v.  Shep-  Judge,  128  Mich.  646,  87  N.  W.  786^ 
pard,  64  Minn.  287,  67  N.  W.  62,  S6  65  U&Jk.  618. 
L.RA.  305  and  note;  Baker  v.  Pen-  Note:  Ann.  Gas.  1912B  1186. 
dezKSBtr  32  Ohio  St.  494,  30  Am.  Rep.  See  also  Hzouwats,  wl.  13,  pp. 
620;  Brazier  v.  Philadelphia,  215  Pa.  262-263. 

St.  297,  64  Ati.  508,  7  Ann.  Caa.  648  19.  Andenbn  t.  Wellington,  40 
and  note.  Kan.  173,  19  Poe.  719,  10  A.  S.  R. 

Note:  Ann.  Caa.  1916E  1068.  '  175,  2  L.R^.  110  and  note;  In  re 
See  alao  Highwats,  vol.  13,  pp.  Frajsee,  63  Mieb.  396,  30  N.  W.  72, 


14.  See  HiSHWATS,  voL  13,  p.  284.  Wis.  585,  64  N.  W.  U04,  36  A.  S.  IL 

16.  Wells  v.  Mt  Olivet,  126  Ky.  131,  948,  19  L.R.A.  868  and  not& 

102  8.  W.  11^11  L.R.A.(N.S.)  1080.     Notes:   39   LJELA.   672-674;  25 
1«.  Bott  V.  Pratt,  33  Minn.  323,  23  L.RJL(N.S.)    251-254;    Ann.  Can. 
K.  W.  237,  63  Am.  Rep.  47.  1916D  847;  16  Eng.  RoL  Caa.  679. 

17.  Notea:  39  LA. A.  OtB;  8  L.1UL     See  Hiohwivs,  vol  13,  pp.  263- 


283-284. 


{V  S.)  304. 


266. 
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by  day,  or  reasonable  hours  of  night,  with  banners'  and  paraphernalia, 
and  with  music  of  various  kinds;  and  cities  can  possess  no  repressive 
power  over  tihese  movements^  except  when  they  create  public  die* 
turbonces,  6r  operate  as  nuisances,  or  create  or  manifestly  threaten 
some  tangible  public  or  private  mischief.**  In  some  jurisdictions  it 
is  held  that  an  ordinance  prohibiting  the  playing  of  musical  instru-' 
ments  upon  the  streets  is  onreasonable  ^  but  ^e  weight  of  authority 
sustains  such  sn  ordinance,  at  least  when  it  prohibits  such  acts  with- 
out a  permit  from  the  municipal  autiiorities.*  It  is  held  in  most 
jurisdictions  that  an  ordinance  is  valid  which  prohibits  loaiing  or 
loitering  upon  the  public  streets.  The  evil  aimed  at  by  such  an  ordi- 
nance is  the  common  nuisance  to  the  citizens  who  are  obliged  to  pass 
and  repass  where  idlers  and  loungers  congregate  and  obstruct  the 
public  sidewalks.  The  right  of  the  public  on  the  highways  is  limited 
to  the  right  of  passage  with  such  stoppage  as  business  or  necessity 
may  require.  All  lounging  or  other  obstouctions  tliereof  may  €0060* 
quently  be  abated*  So  also  it  is  held  competent. for  a  municipality 
to  prohibit  a  huckster  from  stopping  in  a  street  except  when  actually 
engaged  in  making  a  sale.*  In  a  few  states,  however,  it  is  held  that 
a  city  or  town  cannot  prohilHt  loitering  upon  the  streets  unaccom- 
panied by  disorderly  conduct  or  actual  obstruction  of  passage.* 

155.  Obstruction  of  Streets. — A  municipal  corporation  may  by 
ordinance  prohibit  the  maintenance  of  any  structures  upon  or  above 
the  surface  of  iis  streets  which  obstruct  passage  thereon  or  int^ere 
with  light  and  air  from  the  whole  width  thereof.*  Thus  it  may  pro- 
hibit the  maintenance  of  stands,  fences,  show  coses,  stalls,  steps  and 
any  other  obstructions  upon  the  surface  of  its  streets  even  although 
maintained  by  the  owner  of  the  fee,'  and  it  may  remove  hitching 
posts,  horse  blocks  and  similar  obstructions  from  the  street  although 

20.  People  v.  Bvrman,  154  Mich.  113,  42  So.  716,  6  L.R.A.(N.S.)  304 
150,  U7  N.  W.  589,  25  L.R.A.(N.S.)  wid  note. 
251  and  note.  Note:  39  L.R.A.  678. 

Note:  19  L.R.A.  862-864.  ^-  St.  Louis  v.  Glover,  210  Mo.  502, 

1.  Johnson  V.  Croydon,  16  Q.  B.  D.  l®?  «  ^  30  1^  a  S  R.  760  and 
708,  66  L.  J.  M.  C.  117,  54  L.  T.  N.  S.  "^te,  15  L.R.A.(N^.)  973  an^  note; 
295^  7  Eng.  Bol.  Caa.  278  and  note.    t^J^'^r^.'  ^  ^■ 

2,  In  xe  Flaherty,  105  Cal.  658.  38  '^  J^' 
pi  9S1, 27 1ST529;  Com.  v.  Plai- 

T%  'r  ?  r'a 'u2  T^^^^^bo.  v.  Ddianee,  167 

^lt^-:^'  ^^%JllD  850;  16  S\ Wsllte\^knl^^^ 

Eng.  RuL  Caa.  678.  ig  Am.  Dec.  68:  Tourne  v.  W  8 

8.  Notfs:  15  X4.R.A.(N.8.)  973,974;  Mart.  N.  8.  (La.)  548,  20  Am.  Dec. 

Ann.  Caa.  1912B  1185,  1186.  260;  Jackson  v.  People,.  9  Mich.  Ill, 

See  also  Hiohwats,  v*L  13,  pp.  77  Am.  Dec.  491 ;  Griffin  v.  New  Yrak, 

262-263.  9  N.  T.  456,  61  Am.  Dee.  700. 

4.  81tf«report  v.  2>antea,  118  La.     Note:  39  L.R.A.  64fr-6«7. 
E.  C.  L  Vol.  XIX.— 54.  849 
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they  were  erected 'by  permission  of  the  municipal  authorities  and 
allowed  to  remain  for  over  twenty  years,*  or  provide  for  the  removal 
of  property  at  the  expense  of  the  owner  whftq  it  haa  been  unlawfully 
placed  in  a  street  and  is  encumbering  or  obstructing  the  same."  So 
also  it  may  prevent  abutting  own^r3  from  using  their  property  in 
such  a  way  as  to  wear  out  the  street  or  to  make  it  dangerous.  Thus 
it  may  prohibit  the  flowing  of  water  from  a  well  or. spring  or  a  leaky 
water  main  upon  any  street  and  it  may  impose  a  fine  for  wilful  or 
negligent  injiuy  to  its  bridges  over  a  canal.*^  Shade  trees  in  a  street 
jire  not  a  nuisance  per  se,  and  only  become  so  when  they  obstruct 
or  interfere  with  the  use  of  tiie  .street.  A  municipality  has  no  author- 
ity, under  its  general  power  to  pave  streets  or  abate  nuisances,  to 
declare  such  shade  ti'ees  a  nuisance  and  romove  them,  unless  they 
obstruct  travel  or  cause  somq  other  injury.'^  But  the  decision  by  the 
common  council  of  a  city  that  trees  growing  within  the  limits  of  a 
sidewalk  are  obstructions  which  should  be  removed  is  not  reviewable 
by  the  courts  in  the  abeence  of  any  evidence  to  show  an  abuse  of 
discretion.^*  Municipal  corporations  have  authority  to  make  all 
reasonable  regulations  for  the  location  and  use  of  electric  wires  in 
the  streets,  and  to  require  all  reasonable  safeguwds  to  secure  the 
safety  and  convenience  of  the  puhlic  in  the  lawful  use  of  the  street 
and  the  transaction  of  business.'*  The  roity  council  or  govajroing  body 
of  a  municipality  lias  the  undoubted  right  in  the  exercise  oS  the  poiu-o 
power  to  order  the  placing  of  telo^iaph  and  telephone  wires  under 
ground  whenever,  in  the  OKei-cise  of  a  fair  discretion,  it  decides  that 
pubUo  interests  require^  it  to  be  done;  but  it  cannot  act  arbitrarily 
in  the  premises.**  And  tbe  right  of  the  munioipality  to  make  such 
iin  order  when  the  company  received-  its  right  to  erect  ite  poles  directly 
from  the  stale  must  re^  upon  express  legislation  containing  a  clear 

8.  Laoy  r.  OAalooaa,  143  la.  704,     Note:  39  L.B.A.  670-672. 

121  N.  W.  542,  31  L.RJL(N.S.)  853     13.  Southern  BeU  Telephone  Co. 
■and  note;  EtcMaw  v.  Ftedenok  City,  Francis,  109  Ala.  224,  19  So.  1,  55  A. 
133  Md.  283,  91  AtL  161,  LJI.A.191GC  S.  fi.  930  and  note,  31  UR.A.  193; 
S61  and  note.  Vanderhutst  v.  Tholcke,  113  Cal.  147, 

9.  Rest  T.  New  Orleans,  16  La.  129,  45  Poc.  266,  35  L.R.A.  267;  Tate  v. 
-35  Am.  Dee.  186.  Greensboro,  114  N.  C.  392,  19.  S.  E. 

10.  Skaggs  v.  UartibsvUIe,  14d  lad.  767, 24  L.U.A-.  671:  Cbase  v.  Oshkosli, 
476,  30  N.  JS.  24V  49  A.  S.  R.  209,  33  81  Wis.  313,  51  N.  W.  560,  29  A.  S;  R. 
hM.A.  781;  Cnunpler  t.  Vicksbazg,  898, 15  L.RA.  653  and  note. 

39  Miaa.  214^  42  So.  678,  10  Antt.  Cas.  14.  State  v.  Janeaville  St.  R.  Co., 

1098,  U  LJl.A.(N.S.)  476.  87  Wis.  72,  57  N.  W.  970,  41  A.  S.  a. 

U.  Korah  v.  Ottawa,  32  III.  121,  83  23,  22  L.H.A.  759. 

Am.  Dea  265.  Note:  39  URJL,  619-^. 

12.  Froatbnr;  t.  Wineliuid,  98  Ud.  15.  Nortlrwestam  Tel^rane  Exch. 

239,  56  Atl.  811, 1  Ann.  Cas.  783,  103  Co.  v.  MinneapoUs,  8L  lOnn.  140.  -83 

A.  S.  B.  399,  64  URA.  627}  Avis  T.  N.  W.  537,  86  N.  W.  69,  53  L.R.A. 

Vineland,  56  N.  J.  L.  474,  28  Atl  1039,  175;  State  v.  Hiuphy,  130  Mo.  10^  31 

23  L.R.A  686.  S.  W.  594, 31  IiR.A.  798  and  net«L 
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and  unqualified  gtant  of  power.'*  Even  if  a  public  service  corpora- 
tion has  lawfully  erected  its  structures  in  the  streets,  whea  its  fran- 
chise has  expired  the  structures  may  be-removed  by  Ae  ttuaicipalik}'.*' 
The  power  of  a  municipal  corporation- to  regulate  or  prohibit  the 
maintenance  of  awninga  and,  signs  overbanging  its  ^eets,  even  if 
they  have  been  er6<^  lawfully,  is  genetaUy  sustained,  without  f^nud 
to  the  question  whether  *  ptftteukr  awning  ox  affi  is  a  nuisiacer 
or  an  obstructioD  or  taenace  to  ttftvd.^  Even  when  the  constitHtioo 
expressly  provides  that  persons  or  corporations  may  establish  and 
operate  wQrks  in  the  public  streets  fc^  supplying  the  inhabitants  with 
public  service,  dpon  such  cenditions  and  r^ulations  as  the  munici- 
pality may  prescribe,  an  «/rcHnance  prohibiting  th^  making'  of  any 
excav&tion  in  the  streets  without  aperniit  from  the  municipal  author^ 
ities  is  valid,  and  may  be  enforced  against  a  pablic  sexVice  corpora-* 
tion.**  An  ordinance  which  imposes  a  penalty  upon  any  j>ergon 
for  encumbering  or  obstructing  any  part  of  any  street  should  be 
construed  rationally  and  not  to  include  Such  incidental,  temporary 
or  partial  obstructions  as  manifest  necessity  may  require.**  An 
ordinance  prohibiting  the  obstruction  of  public  streets  has  no  applica- 
tion to  a  way  legally  laid  out  as  a  street  but  not  in  actual  public  use/ 
or  to  obafructiona  authorized  by  statute  law.*  The  owner  of  land 
abutting  upon  a  public  street  usually  owns  the  fee  of  the  street,  sub- 
ject to  the  public  easement,,  and  he  may  lawfully  excavate  under  tlie 
surface  of  tJbe  street  and  use  the  space  to  projectr  his  cellars  and  vaults, 
as  long  as  be  does  QOt  interfere  with  the  usQ  of  the  street  for  highway 
purposes.  The  exercise  of  this  right  may  be  subjected  to  reasonable 

16.  Carthage  T.  Central  New  York  (overruled  in  Small  v.  Kdentbn,  146 
Telephone,  etc.,  Co.,  185  N.  Y.  448,  78  N.  C.  527,  60  3.  E.  4l3,  20  L.E.A. 
K.  £.  165, 113  A.  S.  R.  932.  <K.8.)  145).  Bee  aioo  SUte  v.  Oorfee, 

17.  New  Orlens  Oav^igfat  Co.  v.  69  Conn.  371^  37  AtL  975,  61  A.  S. 
Hart,  40  Ia.  A&n.  474»  4  So.  -  215,  8  R.  45^39  L.E.A.  670  and  aote,  in  which 
A.  S.  R.  544.  an  ordinance  prohibiting'  the  maintc- 

18.  Augusta  V.  Burum,  93  Ga.  68,  nance  of  an  awning  over  any  sidewalk 
19  8.  £.  820,  36  L.R.A.  340  imd  nota;  "exoept  the  same  be  npon  a  Euit&ble 
Etibbud  V.  CtuBago,  173  III  91,  68  N.  fruie"  was  held  void  for  uneertaiuty. 
£.  256,  40  L.B.A  621;  Grove  v.  Ft  19.  In  re  RusseU,  163  Cal.  668,  126 
Wayne,  45  Ind.  429, 15  Am.  Rep.  262;  Pae.  875,  Ann.  Cas.  1;9I4A  152  and 
Salisbury  v.  Herchenroder,  106  Mass.  note.  ■ 

458,  8  Am.  Rep.  354;  Small  v.  Eden-  20.  State  v.  Omaha^  14  Neb.  265,  15 
ton,  146  N.  C.  527,  60  E.  418,  20  N.  W.  210,  45  Am.  Rep.  108;  Clark- v. 
L.R.A.(K.S.)  146  aad  note;  Reimtf's  EW,  8  Obio  St.  358^  72  Am.  Deo.  560. 
Appeal,  100  Pa.  St  182,  45  Am.  1.  People  v.  Wolvarin*  Mfg.  Co., 

373.  141  Mich.  ,  455,  104  N.  W.  725,  U3  A. 

Notes:  30  LJLA.  067-^670;  21  S.  B.  544;  Hunter  v.  Waton,  lU  Mol 
L.Rj^.<N.S.)  736,  736;  2  Aim.  Cas;  176, 19  S.  W.  1098,  17  LX.A.  633, 


898. 

Contra,  State  v.  Higga,  126  N.  C. 
1014,  35  S.       473,.  46  446 


8.  CmhiDg  v.  Boston,  128  Uam.  33QL 
35  Am.  K«p-  383, . 
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regulations,  bat  it  cannot  be  prohibited  altogether  by  the  municipal 
authorities.* 

156.  Contrel  of  Waterways. — Municipal  cwporationa  ordinarily 
have  power  to  regulate  and  control  the  use  of  navigable  waters  within 
their  respective  limits  so  far  as  this  subject  is  not  covered  by  the  laws 
of  th^  state  or  of  the  United  States.  It  is  essential  to  the  good  police 
of  tiie  city  and  the  general  convenience  that  the  corporation  should 
be  vested  with  the  power  to  prcecribe  what  portion  of  the  port  ia 
appropriated  to  particular  craft,  and  for  what  length  of  time,  and  on 
what  conditions  they  can  remain  in  the  place  assigned  them.*  An 
individual  has  no  right  to  moor  a  floating  structure  in  a  public  water* 
course  pwmanently,  in  violation  of  a  municipal  ordinance,  even 
though  it  be  moored  in  front  of  his  own  property.*  It  has  even  been . 
held  that  when  the  charter  of  a  city  au^orized  it  to  estaUish  wharves 
and  public  landings,  to  fix  the  rate  of  wharfage  and  to  regulate  the 
anchorage  and  mooring  of  all  boats  within  the  city,  the  city  had  the 
power  to  forbid  a  person  owning  a  lot  abutting  upon  a  river,  and 
upon  which  no  wharf  or  public  landing  had  been  established,  to  use 
such  lot  as  a  wharf  or  landing  without  permission  of  the  city  and 
the  payment  of  wharfage.*  So  also  a  municipality  may  regulate 
the  opening  of  draw  bridges  over  navigable  streams,  until  Congress 
has  made  special  provimon  for  the  same  subject  matter.*  A  city, 
however,  has  no  power  to  prevent  the  filling  in  of  an  nnnavigable 
lake  not  foiming  part  of  a  stxeet.*  The  state  has  a  right  to  r^^ate 
the  time,  manner  and  extent  of  the  taking  of  fish  in  all  running 
streams  and  in  large  or  emaXl  lakes  with  outlets  into  other  waters, 
and  may  delegate  this  power  to  the  local  authorities.* 

157.  Markets. — A  market  is  a  designated  place  in  a  town  or  .  city 
to  which  all  persons  can  r^air  who  wish  to  buy  or  sell  articles  there 
exposed  for  sale.^*  Cities  and  towns  are  oftw  g?iven  power  by  the 
legislature  to  {q>point  a  market  place  or  to  estiU>lisb  and  r^ulate 
markets.  To  appoint  a  market  plaice  or  even  to  establish  a  market 
does  not  necessarily  mean  to  erect  a  market  house,  but  since  it  is 
often  necessary  that  a  suitable  market  bouse  be  provided,  it  is  well 
settled  that  power  in  a  city  or  town  to  establish  a  market  includes 
the  power  to  acquire  a  suitable  market  house,  and  to  rent  stalls 
therdn  to  private  persons,  provided  that  every  dealer  is  at  liberty  to 

3.  See  HiOHWATS,  vol.  13,  p.  191     vol.  4,  pp.  200-202. 

4.  Tounie  v.  Xjee,  8  Mart  N.  S.  8.  Madison  v.  Mayen,  07  Wis.  399, 
(lA.)  548,  20  Am  Dec.  260.  73  N.  W.  43,  65  A.  S.  R.  127, 40  L.B.A. 

6.  Hart  v.  Albany,  9  Wend.  (N.  T.)  635. 

571,  24  Am.  Deo.  165.  9.  £i  parte  Frite,  86  Blisa.  210,  38 

e.  Dubnqne  v.  Stout,  32  la.  80,  7  So.  722,  100  A.  S.  B.  700.   See  also 

Am.  Rep.  171.  supra,  par.  94;  Fish  xtm  FiSHXiuaB, 

7.  Chicago  v.  McGinn,  51  HI.  266,  vol.  11,  p.  1044. 

2  Am.  Rep.  295.    See  also  Bbidqw^  10.  See  MABinrs,  toI.  18,  p.  367. 
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rent  a  stall  and  do  busineas  tbeaO)  as  far  as  the  capacity  of  &e  market 
house  will  permit^^  The  primaiy  meaning  of  establishing  a  market 
is  to  designate  a  q>ace  with^  the  city  or  town  where  goods  of  a  certaiu 
charfu^  may  be  bought  and  sold,  andj  as  a  neeeasary  condlary,  to 
prohibit  the  sale  of  such  goods  in  any  other  place,  and  it  is  conse- 
quently held  by  the  weight  of  authority  that  power  to  establish  a 
market  includes  the  power  to  forbid  the  selling  of  goods  anywhere 
outside  the  market  limilB.**  Respectable  autiiority,  howevur,  may 
still  be  found  maintaining  that  such  delegation  of  authority  alone 
will  not  confer  power  to  limit  the  sale  of  marketable  articles  elsewhere 
than  at  the  established  market  during  market  hours.*'  Such  pro- 
hibition in  respect  to  a  market  for  fresh  meat,  Gah  and  vegetables  is 
considered  a  reasonable  exercise  of  the  police  power,  at  least  in  the 
southern  states,  where  on  account  of  the  warmlK  of  Uie  climate,  such 
articles  rapidly  spoil,  and  the  concentration  of  the  places  where  they 
are  exposed  for  sale  is  essential,  both  to  facilitate  inspection  and 
supervision  and  to  protect  the  occupants  of  private  property  from 
the  establishment  of  an  ofTenaive  trside  in  their  neighborhood.'*  It 
has  been  held,  however,  that  an  ordinance  which  prohibits  the  sale 
of  articles  outside  the  market  limits,  when  the  court  can  see  that 
it  hss  no  real  relation  to  the  public  health  or  wrifare,  but  merely 
sedb  to  give  the  holden  of  stalls  in  tiie  market  a  monopoly  of  the 
trade,  is  unreasonable  and  void.'* 


11.  Gale  T.  Kalamazoo,  23  Mich,  qniie.    New  Orleans      Stafford,  27 
344,  9  Am.  Rep.  80;  Smith  t.  New<  La.  Ann.  417,  21  Am.  Rep.  563. 
bem,  70  N.  C.  14u  16  Am.  Rep.  766;     Note:  23  A.  S.  R.  582. 

SUte  V.  Perry,  151  N.  C.  661,  65  S.     13.  Bethnne  v.  H:ng:hes,  28  Oa.  560, 

£.  915,  134  A.  S.  R.  1002  and  note.  73  Am.  Deo.  789;  CaldweU  v.  Alton, 

Note:  23  A.  S.  R.  582.  33  III  416,  85  Am.  Dec.  282;  St.  Paul 

See  alBO  Constitutiokal  Law,  vol.  v.  Laidler,  2  Minn.  190,  72  Am.  Dec. 

6,  p.  192;  MABKsrs,  vol  18,  p.  370.  89;  St.  Paul  v.  Traeger,  25  Minn.  248, 

12.  Ex  parte  Byrd,  84  Ala.  17,  4  33  Am.  Rep.  462. 

So.  397,  5  A.  S.  R.  328;  JackBonviUe     Note:  23  A.  S.  R.  581. 
T.  Ledwith,  26  Fla.  163,  7  Soi  885,  23     14.  Natal  v.  Louiciaaa,  139  U.  8. 

A.  S.  R.  658  and  note,  ^  L.R.A.  69  621,  11  S.  Ct  636,  35  U.  S.  (L.  ed.) 
and  note;  State  t.  Sarradat,  46  La.  Shelton  V.  Mobile,  30  Ala.  540,  , 

Ann.  700,  16  So.  87,  24  L.R.A.  584  68  Am.  Dee.  143;  Ex  parte  Byrd,  84 

and  note :  SUte  t.  Namias,  49  Ia.  Aim.  Ala.  17,  4  So.  397,  6  A.  S.  R.  328 ;  New 

618,  21  So.  852,  62  A.  S.  R.  657;  New  Orleans  v.  Stafford,  27  La.  Ann.  417, 

Orleans  t.  Orafflna,  52  La.  Ann.  1082,  21  Am.  B^p.  663;  State  t.  Davidson, 

27  So.  690,  78  A.  S.  R.  387;  Cronin  60  La.  Ann.  1297,  24  So.  324,  69  A. 

V.  People,  82  N.  T.  318,  37  Am.  Rep.  S.  R.  478  and  note;  New  Orleans  v. 

564;  Newaon  v.  Galveston,  76  Tex.  Grafflna,  52  La.  Ann.  1082,  27  So.  590, 

559,  13  S.  W.  368,  7  L.R.A.  797;  Ex  78  A.  S.  R.  387;  New  Orleans  Pa- 

parte  Canto,  21  Tex.  App.  61,  17  S.  bar,  105  La.  208,  29  So.  507,  83  A.  S. 

W.  155,  67  Am.  Rep.  609  and  note.  R.  232,  53  L.R.A.  165;  State  v.  Perry, 

The  power  to  eatabl^  a  market  in-  151  N.  C.  661,  66  S.  E.  915,  134  A.  B. 

eludes  authority  to  change  its  location  R.  1002  and  note, 
fnnn  plaee  to  plaee  as  the  necessity  or     15.  Bnghes  v.  Recorders  Court,  75 

warfBimee  of  tiote  oommimity  may  re-  W.A.  674,  42  N.  W.  984,  4  L.R.A. 
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158.  Advertising  and  Solidtation  olrTrade. — ^It  is  witliin  the  power 
of  a  municiptility  to  prohibit  the  advertising  and  solicitation  of  trade 
within  its  limits  in  such  a  manner  as  to  constitute  a  source  of  annoy- 
ance tt»  the  public.  Thus  aSi  OTdinance  prohibiting  any  person  from 

advertising  or  calling  attention  to  his  wares  by  public  outcry,  or  by 
means  of  devices  for  making  a  noise,  is  reasonable  and  valid,  and  is 
not  opei^  to  the  objection  of  being  discriminatoi^  by  reason  of  an 
oxi.epuon  in  favor  of  amusement  grounds.'*  It  is  also  within  the 
power  of  a  municipality  to  prohibit  the  personal  solicitation  of  pos- 
sible customers  in  such  a  way  as  to  cause  annoyance  and  confusion 
ns  wliou  pa.ssengcrs  are  entering  or  leaving  steamboats  and  trains." 
Uegalations  wltolly  pruliibiting  the  solifitiition  of  the  business  of 
visiioi'S  to  a  town  have,  however,  been  held  unreasonable  and  void.'* 
Ad  ordinance  which  prohibits  the  distribution  of  handbills  and 
circulai's  upon  the  streets  or  at  .tiie  doors  of  private  houses,  from 
which  they  will  be  blown  upon  the  streets,  is  valid.  Such  an  ordi- 
nance is  reasonable  as  protActing  the  public  in  its  right  to  the  free 
and  safe  use  of  the  highways  of  the  city,  by  tending  to  keep  them 
dean,  and  by  preventing  the  possible  frightening  of  hor.s,>-j;  '•  but  it 
hns  been  held  tliat  sucli  an  ordinance  cannot  be  lawfully  construed 
to  prohibit  the  giving  of  mnaU  printed  cards  to  passersby  who 
express,  or  appear  to  express,  a  desire,  therefor.?"  While  a  munici- 
pality undoubtedly  has  the  power  to  prohibit  the  exhibition  or  publi- 
cation of  advertisements  which  are  obscene  or  tend-  to  corrupt  the 
public  morals,*  it  has  been  held  that  an  ordinance  forbidding  the 
publication  of  medical  advertisements  respecting  private  and  venereal 
di^iiii-cs  cannot  be  sustained  as  an  exercise  of  the  general  police  power 
the  city,^  and  it  has  also  been  held  that  power  to  prohibit  the 
display  of  advertisements  of  intoxicating  liquor  is  not  coul'erred  upon 
a  municipal  corporation  by  a  status  giving  authority  to  rcg^ilate  or 

8(13;  St  Pau!  v.  Loidler,  2  Minn.  190,  (N.S.)  169.    See  also  Garbibbs,  toL 

72  Am.  Dec.  89.  .  4,  p.  6G1. 

16.  Ooodrioli  V.  Busse,  247  111.  366y  18.  Cosgrove  v.  Augusta,  103  Ga. 
03  N.  E.  292,  139  A.  E5.  R.  335,  20  Ann.  835,  31  8.  E.  445,  ?8  A.  S.  R.  149,  42 
Cas.  5S9.    See  also  Pedblkrs.  L,R.A.  .711. 

17.  Lindsav  v.  Anniston,.  104  Ala.  19.  In  re  Anderson,  09  Nob.  680,  96 
2o7.  10  So.  545,  53  A.  8.  R.  44,  27  N.  W.  149,  5  Ann.  Caa.  421  and  note; 
L.li.A.  436;  Tliomas  v.  Hot  BpriiigB,  Philadelphia  v.  Brabender,  201  Pa.  St. 
34  Ark.  553,  36  Am.  Rep.  24;  Emef-  674,  51  Atl.  374,  58  L.R.A.  220. 

son  V.  McNeil,      Ark.  552,  106  S.  W.  20.  People  v.  Amstrong,  73  Mieh. 

470.  15  L.U.A.CN.S.)  715  and  note;  288,  41  N.  W.  276,  16  A.  S.  E.  678,  2 

Veneiuan  v.  Jones,  118  Ind.  41,  20  N.  L.R.A.  721. 

K.  644, 10  A.  S.  A.  100;  Vann  v.  State,  1.  See  supra,  par.  140. 

45  Tex.  Crim.  434,  77  S.  W.  813,  lOS  3.  St.  Lotris  v.  King,  226  Mo.  334, 

A.  S.  B.  961;  Seattle  v.  Hoist,  50  126  S.  W.  495,  136  A.  8.  B.  tf43,  27 

^f^ath.  mt  '97  Fac.  464,  18  L.ft.A.  L.B.A.(N.S.)  60S. 
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prohibit  the  sple  of  intoxicating  liquor.^  It  is  widoiibtecHy  within 
the  power  of  the  govenning  boAy  of  a-tlensely  populated  munic  ipftlity 
to  prohibit  the  paesagb  of  vehieles  oe -persons  on  foot  upon  its  slrects 
for  the  sole  puipoae  of  displaying  advertising  placards,  since  such 
use  tetid»  to  oongest  tihe  streets' and  to  make  thejn  loss  available  for 
the  uBcs  for  which  they  were  intended  and  it  has  even  been  he]d_ 
tbat-'-aa'crdinance  forbidding  the  display  of  adveitising  for  hire  from 
vehidee  on  the  public  streets  naaj'  h.e  prohibited  for  the  same  reason, 
since  the  revenue  tlius  derived  would  lead  the  owners  to  u&e  more 
vehicles  than  were  requiied  for  their  proper  us^.* 

159.  Steam  Railroads. — Corporations  operating  steam  railroads  on 
a  private  right  of  way  tlirough  an  incorporated  municipality  under 
a  franchise  from  the  state  axe  subject  to  reasonable  municipal  police 
regulations,  provided  such  regulations  do  not  conflict  with  the  author- 
ity gnxntcd  to  such  corporations  by  the  stale  or  unconfjtitutionally 
interfere  with  interstate  commerce.  Thus  city  ordinances  limiting 
the  rate  of  speed  of  trains  within  the  city  limits  have  been  sustained 
even  if  they  to  some  extent  impair  tlie  ability  of  the  corporation  to 
give  its  patrons  salisfactory  service,  if  they  are  reasonably  necessary 
for  the  protection  of  the  puMic*  Such  an  ordinance  applies  to  the 
operation  of  trains  anywhere  within  the  city  iimit^,  whether  they 
are  passing  along  or  across  public  streets  or  are  wholly  upon  the 
railroad's  private  right  of  way*  and  is  not  an  unconstitutional  inter- 
ference with  interstate  commerce.^  An  ordinance  requiring  an  ex- 
tremely low  rate  of  speed  in  a  section  of  the  city  that  is  little  popu- 
lated, and  where  the  railroad  runs  upon  an  enclosed  right  of  way 
and  there  are  no  intersecting  streots  is,  however,  unreasonable  and 
void,*  and  an  ordinance  which  applies  to  one  railrand  and  not  to 
auotlier  similarly  situated  is  void  as  constituting  an  unwarranted 

S.  See  iNTOXrCATiSG  LiQUtHts,  ToL  R.  613;  JarkBon  v.  Kansas  City,  etc., 

15,  p.  3 13.  R.  Co.,  157  Jlo.,  621,  58  S.  W.  32,  SO 

4.  Fifili  Av«.  Coach  Co.  v.  Npw  A.  S.  R.  650;  Pelersoii  v.  State.  7!> 
York,  lf)4  N.  Y.19,  86  N.  E.  821.  16  Neb,  132,  112  N.  AV.  306,  126  A.  S.  R. 
Ann.  Cos.  695  ami  note,  21  L.R.A.  651,  14  L.R.A.(N.S.)  292. 

(N'.R.)  74-1.  amrmed  221  C.  S.  467,  31      6.  Grube  .v.  Missouri  Pac.  R.  Co., 

S.  Ct.  7m.  5.">  V.  S.  (L.  €d.)  815.  98  Mo.  330, 11  S.  W.  736,  14  A.  S.  R. 

5.  Western, -etc.,  R.- Co.  v.  Yonng,  645,  4  L.B.A.  776;  Bluedom  v.  Mi$sou- 
81  Ga.  307,  7  S.  E.  912,  12  A.  S.  R.  ri  Pae.  E.  Co.,  108  Mo.  439, 18  S.  W. 
320;  Chicago,  etc.,  B.  Co.  t.  Cnrlin-  UOS,  32  A.  S.  R.  615. 

.ville,  200  in.  314,  65  N.  E.  730,  &3  A.  7.  Erb  v.  Moraach,  177  U.  S.  584, 
8.  R.  190  and  note,  GO  LJl.A.  391;  20  S.  Ct.  819,  44  U.  S.  (L.  ed.)  897; 
Cincinnati,  eto.,  R.  Co.  v.  Com.,  126  Chicago,  etc.,  B.  Co.  v.  Carlinville, 
Ky.  712,  104  S.  W.  771,  17  L.Rj\.  200  111.  314,  65  N.  E.  730,  93  A.  S. 
(N.S.)  561  and  note;  Grabe  v.  Missou-  B.  190,  60  L.B.A.  391. 
ri  Pac.  R.  Co.,  98  Mo.  330,  11  S.  W.  Not«:  14  L.R.A.(N.S.)  293. 
736, 14  A.  S.  R.  6A5  &ad  note,  4  L.R.A.  8.  Lake  View  v.  Tate,  130  Bl.  247, 
776}  Bluedom  v.  Missouri  Pae.  B.  Co.,  22  N.  £.  791,  6  UR.A.  .^68  and  not«. 
108  Mo.  439,  18  S.  W.  U03,  32  A.  S. 
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discrimination  between  the  tvo  railroads.*  Ordinances  prohibiting 
the  running  of  trains  throng^  a  dty  without  a  beU  attached  to  the 
locomotive  being  constantly  rung  have  been  uniformly  sustained.'* 
An  ordinance  requiring  railroad  companies  to  ke^  iarosslngs  of  their 
tracks  and  public  streets  at  grades  lighted  at  night  is  a  valid  police 
regulation  when  it  is  reasonably  necessary  for  the  protection  of  the 
public/'  but  such  an  ordinance  is  invalid  when  no  trains  are  run 
over  the  croming  at  nig^t,"  or  when  the  crossing  ia  not  at  grade,  even 
if  the  street  where  it  passes  undw  the  track  is  made  dark  by  the  rail- 
road bridge.'*  It  is  hdd  by  the  weight  of  authority  that  in  the  absence 
of  express  statutory  grant  of  power,  a  municipal  corporation  cannot 
require  a  railroad  company  to  maintain  safely  gates,  or  even  a  flag- 
man, at  a  grade  crossing.'*  In  a  few  states  the  rule  is  otherwise,'^ 
but  even  in  such  states  the  power  can  be  exercised  only  in  case  of 
reasonable  necessity.'*  A  steam  railroad  company  has  no  power  to 
create  a  nuisance  in  a  city  or  town,  except  so  far  as  it  is  necessary 
to  the  operation  of  its  roadi  and  is  subject  to  the  power  of  the  munici- 
pality to  declare  and  abate  nuisances,"  but  tracks,,  cars,  and  a  depot  in 

9.  Heyera  r.  Chicago,  etc.,  B.  Co.,  Co.,  213  Pa.  373,  62  AtL  986,  6  Ann. 
57  Xa.  555,  10  N.  W.  896,  42  Am.  R«p.  Gas.  299  and  note,  3  LJt.A.(N.S.) 
60;  Burg  v.  Chicago,  etc.,  R.  Co.,  90  140  and  not«. 

Ia.  106,  57  N.  W.  680,  48  A.  S.  R.  419  16.  Western,  etc.,  B.  Co.,  v.  Young, 

and  note;  Gvison  v.  Chicago,  etc,  R.  81  Oa.  397,  7  S.  E.  912,  12  A.  S.  R. 

Co.,  46  Minn.  370,  48  K  W.  6,  11  320  and  note;  Pennsylvania  Co.  v. 

UR.A.  434  and  note.  Stegemeier,  118  Ind.  305,  20  N.  E.  843, 

10.  Note:  17  L.R.A.(N.S.)  564.  10  A.  S.  R.  136. 

11.  Pittsburgh,  etc.,  Ry.  Co.  v.  Hart-  Note:  5  Ann.  Cas.  302. 

ford  City,  170  Ind.  674,  82  N.  E.  787.  16.  Toledo,  etc.,  R.  Co.  t.  Jackson- 

85  N.  E.  362,  20  LJl.A.(N.S.)  461;  viUe,  67  III.  37,  16  Am.  Elep.  611; 

Chicago,  etc.,  R.  Co.  v.  Salem,  170  Ind.  Southern  Indiana  R.  Co.  v.  Bedford, 

153,  82  N.  E.  913;  19  L.R.A.(N.S.)  165  Ind.  272,  75  N.  E.  268,  6  Ann. 

658  and  note;  Cincinnati,  etc.,  R.  Co.  Caa.  609. 

V.  Bowling  Gh^n,  67  Ohio  St.  336,  Note:  5  Ann.  Cas.  302,303. 

49  N.  E.  121,  41  L.R^.  422  and  note^  17.  Colorado,  etc,  B.  Co.  t.  Fort 

Note:  Ann.  Gas.  1912D  403-407.  CoUins,  52  Colo.  281,  121  Pac.  747, 

12.  Cleveland,  etc.,  B.  Co.  t.  Con-  Ann.  Cas.  1913D  646  (switching,  mak- 
nersville,  147  Ind.  277,  46  N.  E.  579,  ing  up  or  breaking  up  of  trains  on 
62  A.  S.  R.  418,  37  L.R.A.  175.  certain  streets) ;  New  Orleans  t.  Len- 

18.  Chicago  t.   Pennsylvania  Co.,  fant,  126  La.  455,  62  So.  675.  29 

252  lU.  185,  96  N.  £.  833,  Ann.  Cas.  LJl.A.(N.S.)  642  and  note  (parking 

1912D  400  and  note,  36  l1B.A.(N.S.)  oais  and  maldng  up  trains  in  the 

673.  8tT«etB) ;  State  v.  Chicago,  etc..  B.  Co., 

14.  Pittsburgh,  etc.,  B.  Co.     Crown  114  Minn.  122,  130  N.  W.  545,  Ann. 

Point,  140  Ind.  421,  45  N.  E.  587,  35  Cas.  1912B  1030,  33  LJl,A.(N.S.)  494 

L.R.A.  684;  Chesapeake,  etc.,  R.  Co.  (switching  engines  using  soft  coal) ; 

T.  Harmon,  153  Ey.  669,  156  S.  W.  Golton  v.  South  Dakota  Cent.  Land 

121,  46  L.R.A.(N.8.)  946  and  note;  Co.,  25  8.  D.  309,  126  N.  W.  507,  28 

Red  Wing  v.  Chicago,  etc.,  B.  Co.,  72  LJe.A.(N.8.)  122  and  note  (nilwaj 

Minn.  240,  75  N.  W.  223,  71  A.  8.  B.  cattle  yard). 
482  and  note:  In  re  PennsylTania  R. 
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the  thickly  settled  portions  of  a  town  are  not  a  nuisance  per  se,  and 
cannot  be  declared  a  nuisanGe  unless  they  have  become  one  by  the 
manner  in  which  they  are  iised  or  maintained.**  A  municipal  ordi- 
nance forbidding,  under  penalty,  passengers  to  get  on  or  off  a  moving 
train  without  authority  of  those  in  charge  thereof  is  void  for  unreason- 
ableness and  oppression.^* 

160.  Street  Railways. — ^The  mere  fact  that  a  street  railway  com- 
pany has  a  franchise  from  the  public  authorities  authorizing  it  to 
operate  its  railway  in  the  public  streets  does  not  exempt  it  from  police 
r^ulations  enacted  by  the  municipality  in  behalf  of  the  public 
health  and  safety.*"  Thus  ordinances  have  been  sustained  which 
require  street  oars  to  be  equipped  witii  air  bnikes  ^  and  fenders,*  which 
limit  the  rate  of  speed  at  which  a  street  car  may  be  operated  within 
the  city  limits,'  which  require  the  sounding  of  bells  or  gongs,*  which 
prohibit  the  laying  of  double  tracks  in  a  narrow  street,*  which  require 
street  cars  to  stop  before  crossing  any  intersecting  street*  which  pro- 
hibit the  use  of  salt  on  street  railway  tracks,'  which  prohibit  the 

18.  Lonoke  v.  Chicago,  etc.,  R.  Co.,  good,  to  be  approved  by  the  comreon 
92  Ark.  546,  123  S.  W.  395, 135  A.  S.  oonneil  or  its  street  eommittee,"  is  in- 
R.  200 ;  Westera,  etc.,  R.  Co.  v.  At-  valid  as  vesting  in  the  eommon  oonndl 
lanta,  113  6a.  537,  38  S.  G.  996,  54  and  the  atreet  eommittee  arbitrary  dis- 
L.B.A.  294  (wooden  station  floor) ;  eretiou  to  approve  and  disapprove  of 
BushneH  v.  Chicago,  etc.,  R.  Co.,  259  foidera  instead  of  prescribing  a  nni- 
111.  391,  102  N.  E.  785,  49  URA.  form  rule  of  action.  Elkhart  v.  Mur- 
<N.S.)  718  (railroad  switching  yard);  ray,  166  Ind.  304,  75  N.  £.  593,  112 
Grossman  v.  Oakland,  30  Ore.  478,  41  A.  S.  R.  228,  6  Ann.  Gas.  748, 1  LJLA. 
Pac  5,  60  A.  S.  R.  832,  36  L.R^  (N.S.)  940. 

693  and  note  (fence  along  nulroad  !o-  S.  Cape  Uay,  et«.,  R.  Co.  v.  Cape 

eation).  May,  59  N.  J.  L.  393,  36  Atl.  696,  36 

19.  Wice  V.  Chicago,  etc.,  R.  Co.,  L.R^.  666. 

193  III.  351,  61  N.  E.  1084,  56  L.R.A.  Note:  104  A.  S.  R.  651,  652, 

268;  Mills  v.  Missouri,  etc.,  R.  Co.,  4.  Note:  104  A.  S.  R.  650. 

94  Tex.  242,  59  S.  W.  874,  55  L.RJL  .  5.  Baltimore  t.   Baltimore  Trnsi, 

497.  etc.,  Co.,  166  U.  S.  673,  17  S.  Ct  696, 

20.  Kote:  104  A.  S.  R.  639.  41  U.  S.  (L.  ed.)  1160. 

1.  People  V.  Detroit  United  Ry.,  6.  Cape  Hay,  etc.,  R.  Co.  T.  Cape 
134  Mich.  682,  97  N.  W.  36,  104  A.  S.  May,  69  N.  J.  L.  404,  36  Atl.  678,  36 
R.  626  and  not«,  63  L.R.A.  746.  L.R.A.  657.    But  an  ordinance  re- 

2.  Cape  May,  etc,  R.  Co.  v.  Cape  quiring  the  cars  of  an  interarbau  street 
May,  59  J-  L.  396,  36  Atl.  696,  36  railway  to  stop  at  certain  points  in  a 
LJI.A.  663 ;  Tecker  v.  Seattle,  etc,  R.  village  through  which  they  paas,  mere- 
Co.,  60  Wash.  570,  111  Pac  791,  Ann.  ly  for  the  oonvenieuce  of  the  people 
Caa.  1912B  842  and  note;  Ashley  v.  of  the  village,  is  invalid.  EzceHor  v. 
Kanawha  Talley  Traction  Co.,  60  W.  Minneapolis,  etc,  Suborban  R.  Co., 
Ta.  306,  65  S.  E.  1016,  9  Ann.  Caa.  108  Minn.  407,  120  N.  W.  626,  122 
836.  N.  W.  486,  133  A.  S.  R.  455,  17  Ann. 

Note:  104  A.  S.  R.  646.  Caa.   660,   24   L.RJL(N.S.)  1035; 

An  ordinance  making  it  unlawful  to  Townsend  v.  C^rcleville,  78  Ohio  St. 

xnn   any   street   car   which   is   not  122,  84  N.  E.  ^92,  16  LR.A.(N.S.) 

equif^Md  wiA  a  fender  of  a  specified  914  and  note, 

make  "or  8<Hne  other  fender  equally  as  7.  Consolidated    Tnetifm  Co. 
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overcrowding  of  cara,^  which  prohibit  smokiag  in  street  cars,*  which 
require  every  street  car  to  be  manned  by  both  a  driver  and  a  con- 
ductor,*' which  require  the  conductor  and  driver  of  every  street  car 
to  keep  a  vigilant  watch  for  all  veliicles  and  persons  on  foot/'  which 
prohibit  the  propulsion  of  street  cara  by  steam/*  and  which  require 
every  street  railway  company  to  keep  the  portion  of  the  streets  occu- 
pied by  its  tracks  watered  "  and  cleaned.**.  An  ordinance  which, 
irrespective  of  any  franchise  obligation  or  of  any  disturbance  in  the 
street  surface  by  the  operation  of  the  railway,  attempts  to  require 
every  street  railway  company  to  pave  and  keep  in  repair  the  porti(m 
of  the  street  occupied  by  its  tracks  cannot  be  sustained  as  a  police 
regulation  and  when  a  city  grants  to  a  sti-eet  railway  company  the 
privilege  of  constructing  and  using  a  railway  track  in  unpaved  streets, 
on  condition  that  it  keep  and  maintain  in  grtod  repair  the  apace  be- 
tween the  rails  and  for  two  feet  on  each  side  of  the  track,  the  city 
oannot  compel  the  company  to  pave  such  space.'*  '  So  also  a  city  is 
not  clothed  with  power  to  determine  when,  or  under  *hat  circum- 
stances, a  street  car  company  shall  be  .deemed  negligent  so  as  to 
authorize  a  recwvery  by  a  person  injured.''  Upon  the  validity  of 
an  ordinance  requiring  vestibule  upon  street  cars  the,  casea  «re  nbi 
in  agreement/®  Street  railway  companies,  being  publie  serxiee  cor- 
porations, are  subject  to  a  reasonable  amount  of  regulation  by  i  the 

Elizabeth,  58  N.  J.  L.  019,  34  Atl.  146,  Btate  v.  Milwaukee  Klectrie  R.,  etc., 

32  L.R.A.  170.  Oo^lU  Wis.  386,  129  N.  W.  b^,  14*; 

8.  Note:  Ann.  Cas.  1915A  903.  A.  S.  R.  1025. 

9.  See  suprei,  par.  152i  Notes:  104  A^  S.  R.  652;  Ann.  Cas. 

10.  South  Covington,  etc.,  R.  Co.^.  1912B  1136,  Cuntra,  South  Bead  v. 
BeiTy,  93  Ky.  43,  18  S.  W.  102(),:40  .Cfcicag)o,.eto,,  K  Co-t  179..Ind.  455, 101 
A.  S.  R.  161,  15  t.R:A.  604  and  nole ;  X.  :E.'  628,  Axtt.  Cas^  IfilSD  9C6;  An 
Trenton  Hora*  R.  Co. -v.-  Trsntbn,'- 53  xirdianfaee  -irhi(^  requu-es  a  street  raii- 
K.  J.  L.  192,  20-  Atl.  1076,  11  L.B.A.  «ay  «>mpan3»-  tQ  sprinkle  streets  vpm 
410.  which  its  tracks  are  located  from  curb 

Note:  104  A.  S.  R.  650.  to  curh  is  InTBlid.   State  t.  Iifew  Or- 

11.  Fath  V.  Tower  Grove,  etc.,-  R.  -leaiis,;  eta,  R.  Co^  49  La.  Ann.  1571, 
Co.,  105  Mo.  537,  16  3.  W.  913,  13  22  Bo.  639,  39  /L.R.A.  6J8. 

L.R.A.  74  and  nbte.  14.  Chicago  :y.'  Chicago  Qnioa  Trae- 

Note :  104  A.  S.  R.  649,  650.  tion  Co.,  199  lU.  260,  65  N.  K'Ma^SB 

12.  Richmond,  eto.,       Co.  v.  Rich-  L.R.A;  666. 

mond,  96  U.  S.  521,  24  U.  S.  (L.  ed.)  15.  Fielders  v.  North  Jeraety  6t  S. 

734;  North  Chicago  City  E.  Co.  v.  Co.,  63  N.  J.  L.  348,  ,5S  Atl,  404,  54 

Lake  View,  105  lU.  207,  44  Am..  Rep.  Atl.  822,  96  A.  8.  It.  562,  59  UtLA. 

788.                             -      •  465. 

13.  City,  etc..  R.  Co.  v.  Surannah,  16.  StateT.  Canigan  CttnsoL  St.  R. 
77  Ga.  731,  4  A.'  S.  R.  106;  State  v.  Co.,  85  Mo.  263,  55  Am.  Rep.  8«. 
Cnnal,  etc.,  R.  Cd.>;50  La.  Ann.  1180,  17.  Rockfort  Cit^'R^  Co.  r..  Bhike, 
24  So.  265,  56  L.R.A;  287;  St  Paul  173:iU.  354,  50  N.  E.^  1070,  64  A.  S. 
V.  St.  Paul  City  R.  Co.,  114  MSrin.  250,  :B;  122. 

130  N.  W.  U08,  Ann.  GaB.  1912B  K.  Note:  194- A.  a  B.  646*  m, 
113d,  36  L.R-.a:(N.8.)  385  and  liote: 
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municipalities  through  which  they  run,  aimed  merely  at  enhancing 
the  public  convenience.  Thus  such  a  oompany.  may  be  required  to 
operate  its  cars  with  specified  frequency,  provided  such  operation  is 
required  by  the  public  ix>nTeni«nce,^  to  sell  tiekets  at  a  designated 
lite,  if  reasonable,  and  to  issue  tranefeis  **  and  to  report  quarterly 
the  nnmber  of  passengers  carried  by  it '  and  may  be  limited  to  the 
carriage  of-  passengers.'  Municipal  ordinances  may  lawfully  be 
enacted  t6  assist  street  railway  companies  in  the  convenient  and 
profitable  transaction-  of  tiiteir  busiiiesB.  Those  ordinances  have  beeb 
sustained'  ^hieh  make  penal  the  selling  or  giving  away  of  transfer 
checks  by  tmanthorized  persona  *  or  iihe  unnecessary  obstruction  of 
street  railway  caxs  hy  other  Telnolc&*  -  After  a  abreet  railway  compuiy. 
has  lawfnUy' laid  it0  tracts  in  a  street,  they  eannot  be  soznmarily 
declared  a  nuisoflce  and  removed  without  a  judicial  hearing  on  the 
ground  that'tbey  obstrufit  traffic' 

iftt.  Regulation  of  Ratet  of  Public  Service  Conpanies.— A  munici- 
pal Qorporation  has  no  power  to  fix  the  rates  or  regulate  the  charges 
of  pubUc  seMee  corporatioos  exercising  their- franchises  within  ita 
limits,  CTther  by  virtue  of  its  general  police  powers,  or  by  virtue  of 
spiecitie  authority  in  its  charter  to  regulate  business  in  question  * 
So  also  a  municipal  ordinanoe  knposihg  upon  a  public  service  cor- 
poration -the  duty  of  supplying  fixturee  to  the  consumers  at  ite  own. 
expense  is  invalid:'''  A  municipal  c<»rporataon  having  power  to  grant 

19.  K«w  Tirk  V.  Ihy  Dock,  fete,  R.  Moines  City  R.  Co.  v.  Dea  Moines,  90 
C&,  mN:'.¥;  100,  SO  N.  B.  fi6S,<Sa  la.  770,58  N.  ^.  906,  26  L.R.A.  767; 
A*  S.  R-  60e,  Cape  May  v.  Cape  May,  etc.,  R.  Qo., 

20.  <JJiicago  Union  fraction  Co.  t.  60  N.  3.  L.  224,  37  Atl.  892',  39  L.11.A. 
Chicago,  199  111.  484,  65  N.  E,  451,  59  609  bad  note;  Eaaton,  *tc.,  R.  Co.  ?. 
I..R.A.  631;  Deitoit  V.  I't.  Waynei  Eaaton,  1»3  fit.  606,  19. AA.  486, 
etc.,  R.  Co.,  95  Micii.  466,  54  N.  W.  19  A.  S.  R.  658.  - 

958,  35,  A.  S.  H.  5a0  aod  ao4e„ 9q  0.  IfOwunile  . Natural  Qm  Co.  t'. 
L-R.A<  79;  itilwaukpe  Electrio  R.,  etc-^  State,  135  loa.  49;  34  N.  E.  702,  21 
Co.  V, 'Wisconsm  K.  Comnussion,  153  L.K.A.  7S4;  *  Richmond  V.  RJehmood 
Wis.  592,  142  N.  W.  491,  Aim.  Caa.  Natural  Gas  Co.,  168  Ind  »2,  79  N. 
»i5A  9U,  i;:R.A.1915F'744:    '  Bli  1031^  II  Ann.  Cas.  746  iwd  note ;  In 

1.  8L  Louis  T.  St:'  hduis  R.  Co^  8S  re  Pryftr,  55  San.  724,  41  Fac.  058,  40 
Mo.  44,  I  S.  W.  805,  68  Am.  Rep;  A.  S.  R.  280,  29  L.R.A.  398;  Newport 
82.  -  V.  Newport,        Bridge  Co.,  90  Ky. 

2.  St.  Louis,  etc.,  R.  Co.  v.  KiiW  199,  IBS.  W.  720,  8  L.R.A,  484;  St. 
wood,  159  Mo.  ^39^  60  S.  W.  119,  53  iAoii  v.  BeU  Tekphono  Co.,  96  Ma 
L.R.A.  30ft  '  •      ^  '  m,  10  S..  W.  197,-9  A,  S.  R.  37tt^  2 

5.  Ex  parte  Lorenzen,  128^  Caf.  4ai,  L.R.A.  278  and  note;  Bbufleld  Water- 
61  Pae.  68,  TO  A.  S.  H.  47,  50  L.JLA..  works,  ete.j  Co.  v.  BUiefield,  69  W.  Va. 
55}  C&eag6-T.  Opealteim,  229  III.  318,  1,  7D  S.  E:77%  33  LJEt.A.(N.S.)  759 
82  H.>  B.  20%,  U  Aa^.  Caa.  '5B4  tticA  and  note.  See  also  ELBCTBiorrT,  vol. 
note.  'Of  pp.'119I-*1102;  OaA^  .^L  !£,  p.  498 

4.  I^tate     F6ley,  81.1a.  Sieff  7  Am.  et  seq.;  and  other  apecifle  articlea.  - 
flep;  166.    •  7.  ^'part«  aoodrieh,180  Oal  410, 

6.  Bnrtiit^n  t.  BbrUligton  St;  Ry.  H7'Pac  461,  Ann.  Cas.  19JSA'^  and 
Co.,  49  la.  144,  31  Am.  B«p  145;  Dra  note.  :!».." 
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or  refus«  to  a  fvuhlic  service  corporation  the  right  to  lay  its  rails,  pipes 
or  wires  in  a  street  may,  however,  as  a  condition  of  such  grant  include 
a  provision  that  the  company  shall  not  charge  more  than  a  maximum 
rate  for  its  service  to  private  consumers.*  The  l^islature  may,  how- 
ever, constitutionally  delegate  to  a  municipal  corporation  the  power 
to  regulate  the  rates  of  public  service  corporations,  and  in  bu(^  case 
the  rates  fixed  by  the  municipal  authorities  will  be  binding,  if  reason- 
able.* The  rates  so  fixed  must  not  be  diacriminatozy.  An  <ffdinanoa 
is  invfdid  which  fixes  a  lower  rate  for  the  residents  of  the  municipality 
than  for  nonresidents  for  exactly  the  same  service.  When  the  power 
to  regulate  rates  is  expressly  given  to  a  municipal  corporation  by 
statute,  the  power  cannot  be  bargained  away,  and  a  contract  by  the 
municipality  fixing  the  rates  for  a  definite  period  is  invalid.^^  > 
provision  in  a  charter  of  a  water  company  that  die  municipality  "shall 
have  power  by  ordinance  to  regulate  the  price  of  wat«r"  gives  the 
municipality  the  continuing  right  to  regi^ate  the  charges,  limited 
only  by  a  condition  that  such  rates  shall  not  be  unreasonable  or  oppres- 
sive. It  is  not  unreasonable  to  give  a  municipality  whose  inhabitants 
are  to  be  supplied  by  a  water  company  the  right  to  regulate  the  rates, 
since  the  question  of  the  reasonableness  of  the  regulation  is  always 
open  to  judicial  inveetigation,"  The  reasonableness  of  rates  fixed  hs 
the  municipal  auth(nities  after  full  and  fair  investigation  cannot 
however,  be  reviewed  by  the  courts  unless  there  was  actual  fraud  in 
fixing  the  rates  or  they  were  palpably  and  grossly  imreasonable.'' 
Res^TOtion  by  a  oity  in  a  lease  of  its  watorworks,  of  the  ri^t  to 
regulate  rates,  provided  theiy  be  not  reduced  below  the  Hien  existing 
rates,  must,  if  valid,  be  deemed  to  be  a  limitation  upon  the  right 
^e  city  as  a  municipality  to  regulate  water  rates,  and  not  a  mere 
granting  back  by  the  leeseee  of  the  right  of  the  city  in  its  proprietary 
oiq>acity  only." 

162.  Hadkmen  and  Draymen. — The  regulation  of  those  who  offer 
to  serve  the  public  with  the  use  of  Hieir  v^dee,  sooh  as  hackdriven, 

8.  Mnneie  Natural  Gas  Co.  v.  Mun*  11.  Home  Telephone,  ete.  Co.  v.  Los 
oie,  160  Ind.  97,  66  N.  E.  436,  60  Angdm,  211  U.  S.  266,  29  S.  Ct  50, 


As  to  the  validity  and  effect  of  a  pro-  51  N.  G.  80,  41  hJSLA..  337. 
vision  in  a  fronehise  that  the  gruitee     IS.  EncorvUle  v.  Knoxville  Water 
day  eliargenot  less  than  a  certam  xati^  Co.,  107  Tenn.  647,  64  8.  W.  1075,  61 


9.  Chicago  Union  Traction  Co.  IS.  Spring  YftUey  Water-Wozfa  v. 
Chicago,  199  HI.  484,  65  N.  E.  461,  59  Ssn  fVaaeiseo,  82  CaL  286,  22  Pae. 
L.R.A.  631.  91«,  1046^  16  A.  6.  B.  116,  0  hJLA. 

Kotes:  61  LJI.A.  100;  11  Ann.  Cas.  756. 
748.  14.  Lob  Angriep  t.   Loa  Angdei 

.   10.  State  V.  Omaha,  etc.  By.,  tte..  City  Water  Co.,  177  U.  S.  558,  20  & 
Co.,  m  la.  30,  84  N.  W.  983,  86  A.  Gt  736^  44  U.  8.  (L.  ad.)  886, 
S.  k  867.  62  ULA.  315. 


LJI.A.  822. 
Note:  11  Ann.  Cas.  749. 


53  U.  S.  (U  ed.)  176;  Indianapolis 
T.  Navin,  151  Ind.  139,  47  N.  B.  526, 


see  infra,  par.  433. 
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draymexij  expressmen,  and  the  like,  is  within  the  usual  police  powers 
of  a  municipal  eorporatibn.  An  ordinance  providing  that  haeknien, 
when  at  or  about  any  railroad  depot  or  station,  shall  obey  tlie  com- 
mands and  directions  of  police  o^ieers  who  may  he  8tatione<l  on  duty 
there,  and  that  no  owner  of  driver  of  a  hack  shall  make  any  stand  or 
stopping  place  with  or  without  his  vehicle  while  waiting  for  employ- 
ment at  any  place  on  any  street  or  public  ground  adjacent  to  any 
railroad  depot,  except  in  the  place  or  places  designated  by  the  police 
(^cer  on  duty  from  time  to  time  at  such  railroad  depot  or  station  ia 
reasonable  and  valid.'^  So  also  a  municipal  corporation  may  require 
tlie  ownera  of  public  moving  vans  to  file  with  the  police  comniissioners 
a  report  of  the  persons  for  whom  they  move  household  goods  and 
the  places  from  and  to  which  the  goods  are  taken.'*  Ordinances  of 
this  character  must,  however,  be  reasonable,  and  it  has  been  held  that 
an  ordinance  prohibiting  the  driver  of  any  vehicle  used  for  the  pur- 
pose of  conveying  passengers  or  goods  from  one  part  of  the  city  to 
another  for  hire  from  stopping  except  when  actually  engaged  in 
receiving  or  delivering  passengers  or  goods  is  unreasonable  and  void.*' 
So  also  an  ordinance  has  been  h^ld  invalid  which  absolutely  pro- 
hibits hackmen  from  entering  a  railroad  station  to  solicit  custom  even 
with  the  consent  of  the  jailroad  company.*®  A  hack  stand  cannot  be 
established  in  a  public  street,  interfering  with  access  to  the  premises 
of  an  adjoining  proprietor,  without  his  consent,  and  it  is  not  justified 
by  a  city  ordinance  permitting  it  to  be  established.'*  On  the  other 
hand  the  owner  of  the  fee  of  a  public  street  has  no  right  to  establish 
a  hack  Ftand  in  the  street  in  front  of  his  own  premises,  in  vioFation 
of  a  city  ordinance." 

163.  Pawnbrokers  and  Moftey  Lenders. — The  businc5!t  of  pawn- 
brokfcrp.  because  of  the  facility  it  furnis^hes  for  the  commi-.'^ion  of 
crime  and  for  its  concealment,  is  one  which  belongs  to  a  class  where 
the  strictest  police  regulation  may  be  imposfcd.*  It  is  common  knowl- 
edge that  thieves  resort  to  these  places  to  di^^pose  of  their  stolen  goods, 
and  that  unscrupulous,  and  oftentimes  criminal,  persons  are  enga.'^cd 
in  the  business.   The  busine:«,  therefore,  comes  expressly  within  the 

15.  Lindsay  v.  Anniston,  104  AJs.  112,  48  S.  W.  513,  76  A.  S.  R.  196  and 
257,  16  So.  545,  53  A.  S.  R.  44,  27  note,  43  L.R.A.  863. 

L.R.A.  436;  Yeneman  v.  Joues,  118  18.  Co^rove  v.  Augusta,  103  Oa. 

Ind.  41,  20  N.  E.  644, 10  A.  S.  H.  100;  835,  31  S.  E.  446,  68  A.  S.  B.  140 

St.  Paul  V.  Smith,  27  Minn.  364,  7  N.  and  note,  42  UEA.  711. 

W.  734,  38  Am.  Rep.  296;  Tanu  v.  19.  Branaban  v.  Cincinnati  Hotel 

State,  45  Tex.  Crim.  434,  77  S.  W.  8X3,  Co.,  3f)  Ohio  St.  33,  48  Am.  Rep.  457. 

108  A.  S.  R.  961.  20.  Montgomery  v.  Parker,  114  AJa. 

Note:  15  L.R.A.(N.S.)  715,  716.  118,  21  So.  452,  62  A.  S.  R.  95  and 

16.  Lavson  v.  Judge,  176  Mich.  375,  note. 

141  N.  W.  623,  45  L.R.A.(N.S.)  1152  1.  Eiroer  Bros.  v.  Hawkins,  113  Va. 
and  note.  47,  73  S.  E.  479,  Ann.  Cae.  -1913D 

17.  Ex  parte  Battia,  40  Tex.  Crim.  1278  and  note.   And  see  Pledge. 
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control  of  the  police  power  of  the  state,  and  is  properly  subj^  to 
reasonable  rules  and  regulations.  A  v&ey  clear  abuse  of  this  power 
must  be  shown  in  order  to  justify  the  court  in  declaring  the  regula- 
tions to  be  unreasonable  and  void.  While  this  business  is  Intimate, 
in  the  absence  of  any  statute  law  controlling  it,  no  inalienable  right 
exists  to  carry  it  on  without  complying  with  those  provisions  and 
restrictions  which  the  municipality  may  impose.*  Accordingly  ordi- 
nances have  been  sustained  which  require-  pawnbrokers  to  keep  a 
record  of  all  property  received  on  pledge,  and  the  name  and  desctip- 
tion  oi  the  pledgor,  and  to  exhibit  the  same  to  the  police  offidals  of 
the  municipality,'  which  prohibit  pawnbrokers  from  taking  any 
goods  from  persons  of  immature  years,  or  who  are  in  a  state  of  intoxi- 
cation,* which  prohibit  pawnbrokers  from  receiving  or  selling  pistols 
and  other  deadly  wef^3ons,■  and  which  prohibit  pawnshops  from  being 
kept  open  in  the  evening.*  The  business  of  chattel  mortgage  and 
salary  loan  broker  is  subject  to  regulation  in  order  to  protect  tiie  needy 
and  improvident  from  fraud  and  extortion,  and  a  monicipal  ordi- 
nance, enacted  under  legislative  authority  to  license  and  regulate 
such  brokers,  which  requires  the  terms  of  every  loan  to  be  set  forth 
in  writing  and  reported  to  the  municipal  authorities  is  clearly  valid. ^ 
164.  Dealers  in  Junk  and  Second  Hand  Articles. — ^Dealers  in  junk 
and  second  hand  articles  are  subject  to  rigid  control  and  regulation, 
for  several  reasons.  First,  like  pawnbrokers,  they  are  constantly 
recdving  stolen  goods,  either  innocently  or  otherwise.  Second,  they 
are  very  apt  to  gather  together  a  mass  of  inflammable  matt^  in  con- 
bustible  buildings.  Third,  they  frequently  have  in  their  possnssiou 
clothing  and  other  articles  infected  with  disease.  Reasonable  regula- 
tions, such  as  those  which  are  commonly  applied  to  pawnbrokers,  may 
undoubtedly  be  enforced  against  dealers  in  junk  and  other  second 
hand  articles.^    An  ordinance  requiring  second  hand  clothing,  or 

2.  Qiand  Rapids  v.  Brandy,  105  4.  Gratid  Rapids  t.  Brandy,  105 
Mich.  670,  64  N.  W.  29,  55  A.  S.  R.  Mich.  670,  64  K.  W.  29,  55  A.  S.  H. 
472  and  note,  32  L.R.A.  116  and  note.  472,  32  L.R.A.  116. 

3.  Launder  v.  Chicago,  111  III.  291,  5.  Eisner  Bros.  v.  Hawkins,  113  Va. 
53  Am.  Rep.  625;  Shuman  v.  Ft.  47,  73  S.  E.  479,  Ann.  Cas.  1013D  1278 
Wayne,  127  Ind.  109,  26  N.  B.  560,  U  and  note. 

L.R.A.  378  and  note;  Grand  Rapids  v.  6.  Butte  v.  Paltrovich,  30  Mont.  18, 

Brandy,  105  Mich.  670,  64  N.  W.  29,  75  Pao.  621,  104  A.  S.  R.  698  and 

55  A.  S.  R.  472,  32  LJIA.  116  and  note. 

note;  St  Joseph  t.  Levin,  128  Mo.  7.  Samung  v.  Cincinnati,  81  Ohio  St. 

588,  31  S.  W.  101,  49  A.  8.  R.  577.  142,  90  N.  E.  125,  26  L.BA.(N.S.) 

Contra,  State    ItEcoriteh,  49  La.  Aon.  686  and  note. 


366,  21  So.  644,  82  A.  8.  R.  048,  37  Note:  Ann-  Gas.  191AE  625. 

L.R.A.  673.  8.  Com.  t.  Habley.  172  Mass.  68, 

Notes:  26  LJELA.(N.S.}  686;  Ann.  61  N.  E.  448,  70  A.  S.  R.  242,  42 

Gas.  1913D  1282;  Ann.  Cat.  1916B  UB.A.  403;  Grand  Rapids  v.  Bran^,. 
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rags,  when  brought  into  a  city  or  town,  to  be  disinfected  or  fumigated 
is  nndonbtedlj  valid.*  But  an  ordinance  making  it  unlawful  to 
import  into  a  town  any  second  hand  clothing,  garment,  cloth,  or  bed 
funiitQie,  for  the  purpose  of  selling  or  offering  it  for  sale,  is  void,  as 
an  attempt  absolutely  to  prohibit  a  lawful  busness,  not  in  itself  neces- 
sarily a  nuisance,  which  may  be  conducted  without  danger  to  the 
community  when  properly  regulated.'*  So,  a  munidpal  ordinance 
prohibiting  second  hand  clothing  from  being  brought  intoj  or  offered 
for  sale  within,  a  town,  without  first  proving  that  it  did  not  come 
from  a  place  where  contagion  or  infection  is  or  has  been  prevailing, 
is  unreasonable  and  void,  in  the  absence  of  any  epidemic  or  other 
apparent  necessity  therefor.*'  Ordinances  also  have  been  held  invalid 
which  prohibit  the  establishment  of  junk  shops  in  a  certain  section 
of  the  diy  but  permit  existing  ones  to  remain  there"  and  which 
prohibit  the  use  of  a  building  for  picking  or  storing  rags  without  a 
permit  from  the  chief  of  the  fire  departaient  without  providing  any 
conditions  or  regulations  with  which  an  applicant  must  comply.'* 

165.  Weights  and  Measures.^ — municipality  in  the  exercise  of 
its  poUce  power  may  enact  and  enforce  regulations  for  the  protec- 
tion  of  its  inhabitants  against  false  and  fraudulent  weights  in  the 
sale  and  exchange  of  bulky  commodities.  The  power  to  make  such 
regulation  implies  the  power  to  enforce  it,  and  the  usual  way  of 
effectually  enforcing  such  regulation  is  by  provision  in  the  ordinance 
that  the  seller  shall  not  offer  a  commodity  for  sale  within  the  city 
without  production  of  the  municipal  weigher's  certificate,  under  a 
prescribed  penalty.'*   It  is  no  objection  to  such  an  ordinance  that 

472  and  note,  32  L.R.A.  116  and  144  Mass.  523,  11  N.  E.  929,  69  Am. 

note;  Butte  v.  Paltrovich,  30  Mont.  18,  Rep.  113  and  note;  Rosenbaum  v.  New- 

75  Pac.  521,  104  A.  S.  R.  698.  bero,  118  N.  C.  83,  24  S.  E.  1,  32 

Note:  24  L.R.A.(N.S.)  1165-1173.  L.R.A.  123  and  note. 
See,  however.  State  v.  Itzeovitch,  49     10.  Greensboro  v,  Ehrenreieh,  80 

lA.  Ann.  366,  21  So.  544,  62  A.  S.  R.  Ala.  579,  2  So.  725,  60  Am.  Rep.  130  T 

648,  37  LJI  A.  673,  holding  an  ordi-  State  v.  Taft,  118  N.  C.  1190,  23  S. 

nance  requiring  the  proprietore  of  a  E.  970,  54  A.  S.  R.  768,  32  UR-A. 

seeond  hand  store  to  fUe  a  statement  of  122. 

their  dealings  is  inviUid,  since  it  is     11.  Eoseoisko  v.  Blombe^,  68  Mks. 

aimed  to  enforce  the  jerimiaal  law  469,  9  So.  297,  24  A.  8.  B.  281,  12 

against  theft,  which  is '.  •  matter  of  L.R.A.  528. 

state  rathtf  than  of  local  ooneem.  See     12.  Weadook  t.  Ju^e,  156  Mich. 

akK>  hoag       Shelby  County  Taxing  376,  120  N.  W.  991,  132  A.  S.  R.  527, 

Dist.,  7  Lea  (Tenn.)  134,  40  Am.  Rep:  16  Ann.  Cas.  720  and  note. 
55,  holding'  that  without  special  legis-     13.  Com.  v.  Maletsky,  203  Maaa 

lative  Butliority,  a  city  eannot  by  ordi-  241,  89  N.  E.  246,  24  LJCA.(N.S.) 

nance  require  cotton  merchant^  to  1168  and  note. 

keep,  for  the  iaspection  of  the  |»olioe,'     14.  Cartersville  t.  McGinnis,  142  Ga. 

a  record  of  the  names  6f  purehasera  71,  82  3.  E.  487,  Aan.  Css.  ]915D 

and  the  quantities  purchased.  1067;  Sylvester  Coal  Co.  v.  St.  Louis, 

a  Train  -r.Boatoa  Dismfeeliair  Co.,  130  Mo.  323,  32  S.  W.  649.  51  A.  S. 
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it  authorizes  the  municipal  weigher  to  malco  a  small  diarge  for  hia 
services.^'  Upon  the  power  of  - a  municipality  to  require  the  inspec- 
tion of  scales  of  merchants  by  its  sealer  of  weights  and  measures 
upon  the  payment  of  a  reasonable  fee  tiie  cases  are  not  in  agree- 
ment,^* A  municipality  cannot  give  the  public  weigher  full  dis- 
cretionary power  to  fix  the  tare  and  reductions  from  the  gross  weight 
of  any  article  weighed,  according  to  the  custom  of  the  trade  or  as 
conditions-  necessary  to  fairness  and  justice  require,  and  make  the 
tare  or  reduction  thus  ascertained  by  him  a  conclusive  determination 
of  the  same,''  or  undertake  to  determine  the  accuracy  of  charts,  ready 
reckoners,  adding  machines,  computing  scales  or  other  devices  by 
which  the  value  of  the  goods  weighed  is  determined." 

166.  Inspection  of  Hilk. — It  is  well  settled  that  it  is  within  the 
ordinary  police  powers  of  a  municipal  corporation  to  prohibit  the 
sale  of  milk  below  a  certain  standard  of  richness,  since  the  character 
of  milk  is  difficult  for  an  unskilled  person  to  detect,  and  the  health 
and  vitality  of  consumers,  and  particularly  of  children,  are  impaired 
by  the  constaut  use  of  milk  of  inferior  grade."  Such  an  ordinance 
is  not  objectionable  because  it  requires  a  milk  dealer  to  ^ve  a  small 
sample  of  his  milk  to  the  inspector  to  examine,  without  providing 
for  compensation  therefor;*®  or  because  it  authorines  the  inspector 
to  destroy  summarily  all  milk  found  by  bun  in  the  possession  of  a 
dealer  which  falls  below  the  required  standard.'  Not  only  may 
municipal  ordinances  require  that  milk  offered  for  sede  shall  be 
pure,  wholesome  and  free  from  the  bacilli  of  any  disease,  but  they 
may  and  do,  in  order  to  produce  this  result,  pr^cribe  the  manner 
in  which  such  purity,  wholesomeness  and  freedom  from  disease  shall 
be  secured  and  made  to  appear.  The  cows  may  be  required  to  be 
registered  with  a  designated  public  authority ;  the  dairies  to  be  con- 
ducted and  mantled  according  to  prescribed  regulations,  and,  together 

R.  566;  CTMaley  t.  Fmrnort,  96  Pa.  IS  So.  602,  40  A.  S.  B.  334  and  note, 

St  24,  42  Am.  Bep.  627.    See  abi  26  UB^.  163;  Deems  v..  Baltimore,  80 

WsniHXB  AND  Mbasobbs.  McL  164,  30  AtL  648,  45  A.  S.  B.  838 

Note:  Ann.  Cas.  iai2G  261.  and  note,  26  IuB.A.  541;  St.  Loms  v. 

15.  Sylvester  Coal  Co.  v.  St  Louis,  hamag,  190  Mo.  464,  89  S.  W.  61L 
130  Mo.  323,  32  8.  W.  649,  51  A.  S.  109  A.  S.  B.  774  and  note,  4  Ann.  Cas. 
K.  586;  CTMaley  T;..FreepoTt,  96  Pa.  112  and  note.  1  L.B.A.(N.8.)  918  and 
St.  24,  42  Am.  Bep.  527.  note;  St.  Loais  v.  Orafeman  Daixy  Co., 

16.  Note:  23  L.BX(N.S.)  266,267.  190  Mo.  507,  89  8.  W.  627,  1  L..R.A. 

17.  CartenviHe  v.  MeQumis,  142  (N.S.)  926  and  note.  See  also  9oan, 
Oa.  71,  82  S.  E.  487,  Ann.  Caa.  1915D  vol.       pp.  1102,  1109  et  seq. 

1067.  .  20.  State  v.  Dupaqmer,  46  La.  Ann. 

18.  Parker  t.  Austin,  166  Midi.  673,  577,  16  So.  502,  49  A.  S.  B.  334,  26 
121  N.  W.  322,  23  LJl.A.(N.S.)  266  L.ICA.  162;  St.  Louis  v.  Lieanne,  190 
and  note.  Mo.  464,  89  S.  W.  611,  109  A.  S.  R. 

19.  In  n  HoAnan,  165  CaL  114,  99  774,  4  Ann.  Cas.  112,  1  L.B.A.(N.S.) 
Pao.  617,  132  A.  S.  B.  76  and  note;  918. 

Bute  V.  -Diqwquier,  46  La.  Ann.  577,     1.  Deems  t.  Baltiffloue,  80  Md.  104. 
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with  the  dairy  utensils,  suhjected  to  inapection;  the  receptacles  in 
which  milk  is  contained  to  be  of  preEciihed  character  and  capacity; 
the  labels  to  be  placed  according  to  fixed  regulations  and  to  contain 
certain  required  information ;  the  milk  to  be  prepared  in  the  manner, 
at  the  times  and  by  the  means  directed  and  at  all  times  to  be  sub- 
ject to  inspection.*  An  ordinance  prohibiting  the  sale  of  milk  in 
A  city  except  from  cows  which  have  been  inspected  and  found  fr6e 
from  tuberculosis  is  clearly  valid.*  And  such  an  ordinance  may  be 
enforced  by  the  seizure  and  destruction  of  milk  taken  from  cows 
not  so  inspected;  *  or  even  by  the  summary  killing  of  the  cows  thera- 
sAves,  if  they  are  found  to  be  infected  with  tuberculosis.*  An  ordi- 
nance has  been  sustained  which  not  only  requires  milk  offered  for 
4ale  to  be  pasteurized,  but  compels  the  milk  dealer  to  maintain  an 
expensive  apparatus  which  will  record  the  conditions  under  which 
the  milk  Has  been  pasteurized  in  order  to  insure  that  the  product 
shall  be  such  as  the  ordinance  requires.*  So  also,  in  order  to  pre- 
vent consumers  bein^  imposed  upon  in  respect  to  the  quantity  of 
milk  delivered,  an  ordinance  was  held  to  be  a  valid  exercise  of 
-the  police  power  which  required  every  glass  bottle  or  jar  in  which 
milk  or  cream  was  sold  or  offered  for  sale  to  have  its  capticity  blown 
into  it  or  otherwise  permanently  and  indelibly  indicated  on  it,  and 
the  fact  that  the  effect  of  the  ordinance  was  to  deprive  persons  of 
the  use  of  their  bottles  on  hand  at  the  time  tha  ordinance  waa  adopted 
did  not  render  it  invalid.^ 

167.  Sale  of  Food.— The  power  of  a  municipality  under  its  gen- 
eral grant  of  authority  to  enact  ordinances  for  the  purpose  of  pro- 
tecting its  inhabitants  from  unwholesome  food  ia  unquestioned.* 

30  Atl.  648,  45  A.  S.  B.  339,  26  L.R.A,  371,  129  N.  W.  518,  43  L.R.A.(N.S.) 

541.  mm  and  note. 

2.  Koy  V.  Chicago,  263  111.  122,  104  4.  Nelson  v,  Minneapolis,  112  Minn. 

Jf.E.  1104,  Ann.  Cas.l916C  67  J  Little-  16,  127  N.  W.  445,  29  UR.A.(N.S.) 

field  V.  £tate,  42  Neb.  223,  60  N.  W.  260  and  note;  Adams  v.  Milwaukee,  144 

724,  47  A.  8.  R.  697,  28  L.B.A.  588;  Wis.  371,  129  N.       518,  43  L.R.A. 

Salt  Lake  City  t,  Howe,  37  Utah  170,  (N.S.)  1066  and  note. 

106  Pae.  705,  Ann.  Cas.  1912C  189;  5.  New  Orleans  v.  Obaroulean,  121 

See  as  to  the  Ucensing  of  milk  dealers  La.  890,  46  So.  911,  126  A.  S.  R.  332, 


3.  New  Orleans  v.  Gharoaleau,  121  and  note.   See  also  Ahiuals,  vol.  1, 

La.  890,  46  So.  911,  126  A.  S.  R.  332j  pp.  1158-1159. 

15  Ann.  Cas.  46  and  note,  18  L.R.A.  6.  Koy  v.  Chicago,  263  lU.  122,  104 

(N.S.)  368  and  note;  State  v.  Nelson,  N.  E.  llM,  Ann.  Cas.  19I6C  07  and 

66  Minn.  166,  68  N.  W.  1066,  61  A.  note. 

S.  B.  399,  34  L.R.A.  318;  Nelson  v.  7.  Chicago  v.  Bowman  Dairy  Co., 

Minneapolis,  112  Minn.  16, 127  N.  W.  234  III.  294,  84  N.  E,  913,  123  A.  S. 

44C,  29  L.B.A.{N.S.)  260  and  note;  R.  100,  U  Ann.  Ca&  700,  17  L.KJL 

Norfolk  V.  Flymi,  101  Va.  473,  44  S.  (N.S.)  684. 

E.  717,  99  A.  S.  B.  918,  62  I«H.A.  8.  See  Food,  rol.  11,  p.  UOO  at  eeq. 
771;  Adams  t.  Milwaukee*  144  Wis. 

R.  C.  T*  Vol.  XTX.— 55,  9B8 


infra,  par.  266. 
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Thus  an  ordifionce  providing  that  aJl  fruits,  berries  and  candies 
exposed  for  sale  outside  of  a  building  shall  be  protected  from  fliee 
und  dust  has  been  held  valid ;  •  and  sales  of  meat  not  previously 
inspected  may  be  penalizedJ**  An  ordinance  authorising  the  seizure 
and  destniction  of  articles  k^t  to  be  sold  as  food,  but  which  are 
unfit  for  human  consumption,  without  giving  the  owner  thereof  a 
hearing  is  valid,  since  the  owner  may  have  the  question  wbctho* 
the  food  was  actually  unfit  litigated  in  subsequent  judicial  proceed- 
ings against  the  p{u*ties  who  destroyed  it'*  So  »ho  it  is  competent 
for  a  municipality  to  protect  its  inhabitants  from  deception  in  respect 
to  the  quantity  of  food  that  they  are  purchasing,  and  for  this  reason 
ordinances  regulating  the  size  of  loaves  of  bread  have  been  uni- 
formly sustained.'*  It  has  even  been  held  that  under  eharter  Buth<»^ 
ity  to  restrain  and  punish  forestalling  and  regrating  a  municipality 
may  prohibit  the  sale  of  produce  by  persons  who  did  not  raiee  it, 
but  who  purchased  it  for  the  purpose  of  sale.'*  Ordinances  regulat- 
ing the  ^e  of  feod  must,  however,  have  some  reasonable  relation 
to  the  preservation  of  the  public  health  or  the  protection  of  the 
public  from  imposition.'*  Thus  it  has  been  held  that  ordinances 
are  invalid  which  prohibit  the  sale  of  fresh  pcnrk  during  the  summer 
months,'*  or  which  prohibit  dealers  from  covering  the  boxes  in 
which  fruit  is  exposed  for  sale  with  colored  netting,'*  or  which  seek 
to  make  it  unlawful  to  sell  food  in  the  same  stores  in  which  dry 
goods  are  sold." 

168.  Proldbitiag  Labor  at  Certain  Times. — Municipal  ordinances 
prohibiting  labor  or  the  currying  on  of  business  on  Sunday  have 
generally  been  sustained,'^  except  when  inconsistent  with  the  laws 
of  the  state,'*  or  when  they  create  a  discrimination  in  favor  of  those 

9.  State  V.  O'Connor,  115  Minn.  339,  42  8.  W.  1071,  62  A.  S.  R.  206,  38 
132  N.  W.  303,  Ann.  Cas.  1912D  965,  L.R.A.  266. 

35  L.Rji..(N.S.)  1112.  16.  Frost  v.  Chicago,  178  111.  250, 

10.  State  V.  Stwkey,  112  Me.  8,  90  52  N.  E.  869,  69  A.  S.  R.  301  and  note, 
Atl.  43^  Ann.  Cas.  1917A  196  and  49  L.R.A.  657. 

note.  17., Chicago  v.  Netnher,  183  III.  104, 

11.  North  American  Cold  Storage  56  N.  E.  707,  75  A.  S,  R.  93  and  note;, 
Co.  V.  Chicago.  211  U.  S.  306,  29  S. ,  48  L.R.A.  261  and  note. 

Ct.  101,  53  C.  S.  (L.  ed.)  195, 15  Ann.  18.  Theisen  v.  McDavid.  34  Pla.  440, 

Cas.  276  and  note.  See  also  Food,  vol.  16  So.  321,  26  L.B;A.  234;  MePherson 

11^  p.  1;L25  et  seq.;  Search  and  Seiz-  v.  Chebanse,  114  III.  46,  28  N.  K.  4M. 

VRC.  56  Am.  Rep.  ^7;  Topeka  v.  Craw- 

12.  See  Food,  vol.  U,  p.  1116.  ford,  78  Kan.  683,  96  Pae.  862,  16 

13.  Button  V.  Knoxville,  121  Tenn.  Ann.  Cas.  403  and  note,  17  UR.A. 
25,  113  S.  W.  381,  130  A.-B.  R.  748,  (N.S.)  1156  and  note.  See  abo  bi  v- 
10  Ann.  Cas.  1028.  days  and  Holidays. 

14.  Chaddock  v.  Day,  75  Mich.  527,  19.  Marengo  v.  Rowland,  263  111. 
42  N.  W.  977,  13  A.  S.  R.  468,  4  531,  10.^)  N.  E.  285,  Ann.  Cas.  lO^SC 
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who  obaerve  some  other  Sabbath.*^  A  munioipal  ooiporation  hu 
no  power,  however,  in  the  absence  of  express  authority  from  the 
legislature  to.  require  the  cessation  of  labor  and  the  closing  of  store* 
upon  holidays.^  A  municipal  oorporation  may  prescribe  the  time 
during  whi«^  its  own  offices  shall  remain  open,  or  the  number  of 
hours  that  laborers  and  mechanics  shall  work  on  the  public  works  of 
the  city.  Such  ordinances  are  not  police  regulations  but  the  making 
of  terms  of  employment  by  the  municipality  with  its  employees,* 
A  municipal  coipoiation  may  not,  however,  limit  the  houra  of  laba-' 
of  persons  in  private  empl<^ment,*  or  prescribe  the  hour  in  the 
evening  at  which  places  of  business  within  the  municipsl  limits  must 
close,*  unless  the  business  is  of  such  a  character  that  the  publif- 
heal^  or  morals  are  likely  to  be  endangered  if  it  is  carried  on  dur-, 
ing  the  late  hours  at  the  night.*^ 

169.  PabUc  PlacM  wi  Anrasemsat^FlaoeB  of  amusement^  ereo 
though  carried  on  as  a  means  of  livelihood  for  the  proprietor,  are 
peculiarly  subject  to  regulation  and  prohibition  by  ^e  municq>al 
authorities.*  Places  of  amusement  whidx  tend  to  draw  -togethar 
crowds  of  vicious  and  disorderly  persons,  and  to  encourage  idleness 
and  the  waste  of  time  and  money,  may  be  declared  nuisances  per  se 
and  prohibited  altogether,'  but  puUie  amusunente  which  are  harm- 
less in  thamselveB  and  which  are  injurious  to  the  public  morals  and 
welfare  only  when  conducted  in  an  objectioiiable  manner,  while  th^ 
may  be  regulated,  may  not  be  prohibited  altogether  or  subjected 
to  regulations  so  burdensome  as  to  amount  in  substance  to  a  prohi- 
bition.* Places  of  amusement,  even  if  th«y  axe  of  such  a  chiuracter 

20.  Shreveport  t.  Levy,  26  La.  Ann.  104  A.  S.  R.  698;  Chnrcfaia  r.  Albany, 
671,  21  Am.  Rep.  563.  65  Ore.  442,  133  Pac.  632,  Ann.  Cm. 

1.  Watson  V.  Thomson,  116  Oa.  546,  IdlSA  1094  and  note. 

42  S.  E.  747,  94  A  S.  B.  137,  69  Note:  L.R.A.1916A  666. 

L.R.A.  602.  8.  Note:  39  L.R.A.  524,  628.  Sw 

2.  State  T.  McNally,  48  Ia.  Ann.  also  THunas,  Snows  and  Puauo 
1450,  21  So.  27,  36  LJI.A.  533.  Rxsorts. 

5.  Ex  parte  Knbaek,  85  Cal.  274,  24  7.  Burlin^ame  v.  Thompson,  74 
Pac.  737,  20  A.  S.  R.  226,  9  L.B.A.  Kan.  393,  86  Pae.  449,  11  Ann.  Cas. 
482.  64  and  note  (billiard  room)*,  Shreve- 

4.  Johnson  t.  Philadelphia,  94  Hiaa.  port  t.  Sehnlsmgvr,  113  La.  9,  36  So. 

34,  47  So.  526,  19  Ann.  Cas.  103,  19  870,  2  Ann.  Caa.  69  and  note  (place 

L.RA.(K.3.)  637:  State  v.  Ray,  131  for  betting  on  horse  mam);  Tannek 

N.  C.  814,  42  8.  E.  960,  92  A  S.  fi.  v.  Albloo,  5  HiU  (N.  Y.)  121,  40  Am. 

795,  60  L.R.A.  634.  Deo.  337  and  note  (bowling  allt?  is 

Note:  LJl.A.igi6A  664.  the  year  1843) ;  In  re  Jones,  4  Okla. 

6.  Bartrier  v.  ConnoUy,  113  U.  S.  Crim.  74,  109  Pao.  570,  140  A.  S.  R. 
27,  5  S.  Ct  357,  28  U.  S.  (L.  ed.)  655,  31  L.R.A.(N.8.)  648  and  not* 
923;  Soon  Hing  v.  Crowley,  113  U.  S.  (billiard  room).  Sea  generally,  Nui- 
703,  5  S.  Ct.  730,  28  U.  S.  (L.  ed.)  sanoes. 

1145;  Tarkia  v.  Cook,  120  Mo.  1,  26     8.  Dee  Plainea  v.  Poyar,  123  m.  MS, 

S.  W.  202,  41  A.  S.  R.  678;  Butte  v.  14  N.  E.  677,  5  A.  &  R.  624  (pienie 

PaltroTidi,  30  Mont.  IS,  76  Pae.  521.  srrouDd) ;  Chicago  v.  Weber,  24iB  lU 
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tliat  they  csnnot  be  porofaibtted  altogether,  may  be  required  to  be 
closed  during  the  late  hours  of  title  night;'  and  ordinances  have 
boen  sustained  which  require  persons  who  desire  to  exhibit  moving 
pictures  to  submit  them  first  to  a  public  official,  who  shall  determine 
whether  they  are  immoral  or  obscene;  which  prohibit  the  operation 
of  a  moving  pictnre  show  within  two  hundred  feet  of  a  church :  and 
which  provide  for  the  supervision  of  public  dance  halls  and  the  exclu- 
sion of  young  boys  and  girl3  therefrom.**  But  reosonable  regulations, 
and  regulations  having  no  direct  relation  to  the  public  health,  morals, 
jsafety  or  welfare  are  invalid,  ieven  ae  applied  to  places  of  public 
amusement.  *' 

170.  Requiring  Uncompensated  Labor  for  Public  Benefit. — There 
is  a  familiar  class  of  ordinances  which  require  certain  persons  to 
perform  labor  for  the  benefit  of  the  public  without  compensation, 
mewly  because  they  (sre  soisitiiatied  that  they  can  perform  the  work 
more  conveniently  than  anybody  else,  and  to  require  them  to  do  it 
is  a  convenient  way  of  distributing  a  public  burden  and  causing  it 
to  be  performed.  Such  ordinances  are  difficult,  if  not  xmpoasible, 
to  classify.  In  some  feature  they  resemble  special  asseasmentp,  the 
burden  being  imposed  in  the  form  of  labor  rather  than  of  money, 
but  as  special  assessments  they  would  be  unconstitutional,  because 
not  levied  in  proportion  to  benefit.  On  the  other  hand,  it  seems 
hardly  proper  to  require  a  man  as  an  exerdse  of  the  police  power 
to  remedy  a  condition  which  he  has  not  caused,  merely  because  to 
•do  80  would  enhance  the  public  contenience.   The  nearer  analogy 

^304,  92  N.  E.  859,  20  Ann.  Caa.  359,  11.  Nahser  v.  Chicago,  271  lU.  288, 

34  UE.A.(N.S.)  306  (theater);.  CM-  lU  N.  E.  119,  L.R.A.1916D  95. 

cago  T.  Drake  Hotel  Co.,  274  111.  12.  Mehlos  v.  Milwaukee,  156  Wm. 

408,  113  N.  E.  718,  L.RJ1.1917A  1170  591,  148  N.  W.  882,  Ann.  Cas.  1916C 

(holding  invalid  aaoidiuaiDce  prohibit-  U02,  61  L;R^.(N.S.)  1009. 

ing  the  patrons  of  a  public  Feetanrant  13.  District  of  Columbia  v.  Saville, 

to  dance  witJioat  extra  clurge  wiiile  the  1  HaeArthur  (D.  C.)  581,  29  Am. 

place  is  open  for  the  purchase  of  re-  Hep.  616  (forbidding  resezvation  of 

freshments) ;  Johnson  v.-  Philadelphia,  seats  at  shows  after  opening  of  dooie) ; 

94  Miss.  34,  47  So.  526,  19  Ann.  Cas,  Ghniago  v.  Weber,  246  lU.  304,  92  N. 

103  and  note,  19  L.B.A.(N.S.)  637  E.  869,  20  Ann.  Cas.  359,  34  L.B.A. 

(skating  rink) ;  f]x  parte  Bell,  32  Tex.  (N.S.)  306  (requiriiig  proprietors  of 

Crim.  308,  2'i  S.  W.  1040,  40  A.  S.  B.  theaters  to  maintain  firemen  in  the 

778  (variety  show) ;  Ex.  parte  Patter-  building  during  the  time  fJte  public  are 

aon,  42  Tex.  Crim.  256,  58  S.  W.  iOll,  admitted  thereto.  See,  however,  eontra, 

51  L.R.A.  664  (bowling  alley  in  the  Tannenbaum  v.  Bdim,  152  Ala.  494, 

year  1900).  44  So.  532, 126  A.  S.  B.  52,  U  LilA. 

g.  Tarkis  v.  Cook,  120  Mo.  1,  26  S.  (N.S.)  700  and  note) ;  Indianapolis 

W.  202,  41  A.  S.  R.  678;  Chuf*hiU  v.  MiUer,  168  Ind.  285,  80  N.  E,  626, 

Albany,  66  Ore..  442,  133  Pae..  632,  3  L.R.A.(N.S.)  822  (forbidding  the 

Ann.  Caa.  1915A  1094  and  note.  .  opening  of  theater  eatruuoea  and  «k- 

10.  Block  T.  Chicago,  239  111.  261.  its  on  alley). 
97  N.  K  lOlZf  180  A.  S.  B.  219  attd 
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to  an  ordinance  of  this  character  under  a  reeo^ized  branch  of  the 
police  power  ia  a  r^ulation  of  the  municipal  authoritiea  charged  with 
the  preservatiaii  of  the  public  health  compelling  the  owner  of  prem- 
ises upon  which  than  is  an  accumulation  of  filth  or  other  source  of 
disease  to  remove  the  same  at  his  own  expense  even  if  he  was  not 
responsible  for  Its  being  th«re;  but  such  a  regulation  can  well  rest 
upon  the  duty  of  ovary  man  to  keep  his  premises  in  such  a  condi- 
tion as  not  to  cause  a  nuisance  to  his  neigbbois.^^  The  nearest  analogy 
to  an  ordinance  of  this  character  under  a  recognized  branch  of  the 
power  of  taxation  is  one  requiring  all  able  bodied  men  to  perform 
a  certain  amount  of  work  upon  the  public  ways  each  year.  Good 
public  roads  or  streets  an  a  sufficieat  compensation  for  the  labor 
required  to  be  performed  by  each  individual  in  keeping  them  in' 
good  order  and  condition ;  and  this  labor,  or  the  money  paid  in  lieu 
thereof^  is  imposed  and  taken  as  an  aasessment  or  a  tax,  and  so  far 
as  compensation  is  concerned,  the  compensation  in  this  case  is  just 
as  good  as  the  compensation  in  any  case  where  persons  are  taxed. 
And  although  the  assessment  or  tax  in  this  case  is  usually  levied 
and  impceed  only  upon  a  claas  of  persons,  to  wit^  males  between 
twraty-one  and  forty-five  years  of  age,  still  it  is  valid.^* 

171.  Removal  of  Sn«w  and  Other  Forms  ef  Uncompensated  Labors 
The  most  characterigtic  ordinance  of  the  character  referred  to  in  the 
preceding  para^aph  is  the  common  provisioa  which  requires  the 
owner  or  occupant  of  all  proniaes  abutting  upon  a  public  street 
within  the  limits  of  a  city  to  remove  the  snow  from  the  sidewalk 
after  every  snowstorm.  In  the  majority  of  cases  such  an  ordinance 
has  been  sustained,  without  regard  to  the  ownership  of  the  fee  of  the 
street,  so  that  the  duty  created  by  the  ordinance  cannot  be  predicated 
upon  the  obligation  to  keep  one's  premises  free  from  a  nuisanoe^^* 
but  there  are  a  few  courts  which  have  held  such  a  requirement  to 
be  unreasonable  or  even  unconstitntional/'  An  even  more  striking 
exercise  of  this  power  is  the  class  of  ordinances  which  require  abut- 
ting owners  to  construct  and  keep  in-  repair  the  sidewalks  in  ftoni 

14.  Charleston  Wernfir.  38  S.  C.  State  r.  MeCriUis,  28  R.  1. 165,  66  AtL 
488,  17  S.  E.  33,  37  A.  S.  R.  776  and  301,  13  Ann.  Gas.  701  and  note.  » 
note.  L.R.A.{N.S.)  635. 

15.  State  V.  Topeka,  36  Kan.  76,  12  17.  MeGuire  t.  District  of  Columbia, 
Pae.  310,  59  Am.  Rep.  529.  See  also  24  App.  (D.  C.)  22,  66  L.B.A.  430, 
HioHWATS,  vol.  13,  pp.  161-163.  ^  overraled  on  another  point  by  District 

16.  In  re  Goddard,  16  Pick.  (lifasR.)  of  Colombia  t.  Brooke,  214  U.  S.  138, 
504,  28  Am.  Dee.  259;  Helena  v.  Kent,  29  S.  Ct  660,  53  U.  S.  (L.  ed.)  941: 
32  Mont  279,  60  Pae.  268,  4  Ann.  Oas.  Qzidley  v.  Bloominpton,  88  111.  554,  30 
235  and  note;  lincoln  Janeech,  63  Am.  Bop.  666;  Chicago  v.  O'Brien,  111 
Neb.  707,  89  N.  W.  280,  93  A  S.  R.  IlL  532,  63  Am.  Rep.  640;  State  v. 
478,  56  L3.A  762;  Cartkage  v.  Fred-  JackmaD,  69  N.  B,  iu^  41  AtL  347, 
eriek,  122  N.  T.  266,  25  K.  E.  480, 19  42IIRX  438.       >  ' 

A.  S.  R.  490, 10  L.R.A.  178  and  note;         :  ' 

869 


Digitized  by 


Google 


S  173 


ICCmiCIPAL  CORPORATIONS 


10  R.  a  L. 


of  their  respective  premises.  Suob  ordinances  have  been  suetained 
in  a  number  of  cases.**  This  power  will  be  construed  strictly,  and 
a  city  having  authority  to  require  the  abutting  owners  to  lay  side- 
walks will  not  be  jusUBed  in  requiring  an  abutting  owner  to  grade 
the  sidewalk, or  to  pave  the  roadway  of  the  street;  **  and  an  ordi- 
nance requiring  an  owner  to  lay  a  new  sidewalk  in  front  of  his 
premises  when  the  existing  sidewalk  is  safe,  convenient  and  in  good 
condition  ia  unreasonable  and  yoid.>  An  ordinance  requiring  own- 
en  of  lota  bounded  upon  a  watercourse  to  wall  in  the  watercourse 
has  been  held  illegal,'  and  it  has  also  been  held  that  an  owner  of 
property  abutting  upon  a  public  street  cannot  be  required  by  a 
police  regulation  to  lay  a  waterpipe  in-  the  street  in  front  of  his 
premises,'  or  a  street  railway  company  to  keep  the  spaoe  between 
the  rails  paved  and  in  good  repair  whra  it  has  caused  no  additional 
wear  and  tear  upon  such  portion  of  the  street.*  Ordinances  have 
been  sustained  which  require  the  keepers  of  hotels  and  boarding 
houses  to  furnish  the  municipal  authoritiee  with  a  list  of  taxable 
residents  lodging  in  their  respective  houses.^  On  the  other  hand, 
the  power  of  a  municipality  to  require  a  trader  in  cotton  to  enter 
in  a  book  the  naine  of  each  person  from  whom  he  has  bought  loose 
cotton  Has  been  denied,  en  the  ground  that  it  was  intended  for  the 
detection  of  thef^  which  Is  a  matter  of  state  rather  than  of  munici- 
pal cognizance.*  Hie  propriety  of  imposing  a  duty  upon  individuals 
which  by  reason  of  poverty  or  other  cause  they  may  be  unable  to 
perform  and  BMUdng  their  failure  to  perform  it  a  penal  offense  has 
been  sev^y  criticised,  'and  it  has  been  suggested  that  the  duty 
to  perfortn  work  fol*  the  public  should  not  be  enforced  except  as  a 
tax,  by  Hen  on  the  real  estate  of  the  party  on  whom  the  duty  was 
imposed.'- 

172.  Natme  of  Prosecutien  for  Violation  of  Ordinance. — It  is  held 
in  some  jorisdiotions  that  a  prosecution  for  violation  of  a  municipal 

18.  lineoln  t.  Janeaoh,  63  Neb.  7«7,  (Md.)  425, 45  Am.  Dec.  146. 

89  N.  W.  280,  93  A.  S.  R.  478,  56  3.  Doughten  v.  Camden,  72  N.  J.  L. 
L.E.A-  782;  Fiaqklin  v.  Maberry,  6  451,.  83  Atl,  170,  111  A.  S.  R.  680,  5 
Humph.  (Tetm.)  388,  44  Am,  Dec.  Abn.  Cas.  $02,  3  LJl.A.(N.S.)  817  and 
315;   O'Havei'  v.  Montgomery,  120  note. 

Tenn.  448,  lU  S.  W.  449, 127  A.  S.  R.  4.  Fielders  t.  North  Jersey  St.  R 
1014;  Sanda  v.  Richmond,  31  Oratt  Co.,  68  N.  J.  L.  343,  53  AtL  404,  54 
(Va.)  671,  31  Am.  Rep.  742.  Atl.  822,  96  A.  S.  R.  552,  60  L.R.A. 

19.  Little  Rock  v..  Fitiserald,  59  455.   See  Strest  Railways. 

Ark.  494,  28  S.  WL  3^  28  L.R.A.  496  S.  Topeka  v.  Boutwell,  53  Kan.  20, 
and  note.  36  Pac.  819,  27  L.R.A.  593. 

20.  McCrowell  v.  BristoJ,  89  Va.  6.  Long  v.  Shelby  Couirty  Taxine 
652,  16  S.  £.  867,  20  L.RX  663  and  Dist.,  7  Lea  (Tenn.)  134,  40  Am.  Rep. 
note.  55. 

1.  Haw«  Chicago,  158  lU.  053;  7.  Port  Hnron  t.  Jenkinson,  77 
42  N.  E.  373,  30  LJELA.  225.    ■  '       Mich.  414,  43  N.  W.  923,  18  A.  a  K. 

2.  Baltimore  t.  Laffennan,  4  OiU  409  and  note,  6  LJUL  54 
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ordinance  is  not  a  criminal  proceeding,  but  a  civil  acti6n  brought  by 
the  municipality  ^  recover  ■  tbe  prescribed  penalty ;  that  the  pro- 
ceedings on  apfveal  must  be  in*  accordance  with  the  statutes  relating 
to  dvU  actions;^  and  that  the  violation- of  a  mnolcipal  ordinance 
is  not  a  public  6ffense  or  a  crime,'  at  least  vhm  the  act  forbidden 
by  the  drdinance  is  not  per  se  crimiual  or  immoral  and  is  not  pro- 
hibited by  any  law  of  the  state^*^  and  that  ednsequently  a  eonvic- 
tion  of  the  violation  of  a  municipal  ordinance  wUl  not  affect  the 
credibility  of  a  witness.'^  It  has  even  been  held  that  a  prosecution 
for  the  violation  of  a  municipal  ordinance  is  not  a  judicial. proceed- 
ing, and  may  be  conducted  before  an  officer  to  wh<Mn  judicial  powera 
have  not  been  granted  by  the  constitution."  In  other  jurisdictions 
it  is  held  that  a  prosecution  for  the  violation  of  a  municipal  ordinance 
is  a  criminal  or  quasi  criminal  proceeding."  In  truth,  when  a:  vio- 
lator of  a  municipal  ordinance  is  arrested  and  brou^t  beftm  the 
munieipal'  court,'  he  is  tried  for  an  offense  committed  against  tlie 
laws  of  the  corporation;  but,  in  the  absence  of  apt  legislation  to  the 
contrary,  his  punishment  is  in  the  form  of  the  assessment  of .  a 
penalty.  The  practice  partakes  of  both  a  civil  aAd  criminal  char- 
acter. He  is  arrested  on  warrant  aa  in  .criminal  cases,  and  if  found 
guilty  a  judgment  is  edtered  against  him  as  for  a  fine,  and  on  fail- 
ure  to  pay  the  amount  assessed  against  him  he  may  be  held  in 
custD^  unt^l  he  pays  or  secures  it,  or  be  put,  at  labor  to  pay  it. 
If  ^iseatis^ed  with  Uie  jud^ent  he  may  appeal,  as  in  civil  cases, 
vpoB  cpmplying  with  the  law  or  statute  applicable,,  and  may  have 
A  letriai  in.  the  appropriate  state  court  where  the  inatter  viU  be  heard 
de  novo,  the  ru^  of  practioe  applicabU  to  civil  cases  applying  in 

&  FortuBe  v.  WilburtoD,  S  Indiaa  W.  631,  6  Ann.  Cms.  389,  3  L.^..\, 
Tar.  251,  82  S.  W.  738,  5  Ann.  Cas.  (N.S.)  1086., 
287  and  note,  affirmed  142  Fed.  114,     Note:  48  L.RA..(N:S.)  161. 
78  G.  G.  A.  338,  6  Ann.  Cas.  565,  4     8«e  generally,  WmrssssK 
L.E.A.(N.8.)  762  and  aote;  Sioax  -  18.  Sbafer  v.  Mniama,  17  Md.  331, 
Falls  y.  Kirby,  6  S.  D.  62,  60  N.  .W.  79  Am.  Dec.  656. 
156.  25  L.R.A.  621.  13.  People  v.  Paeiitc  Gas,  ete.,  Co:, 

Note:  Ann.  Cas.  ldl7A  330.  168  Cal.  496,  143  Pao.  727,  Antf.  Cm. 

See  also  AonOKS,  voL  1,  pp.  328-  ldl7A  328  and  note;  Atkins  v.  Pfail< 
327;  Gaooiuii  S<&w,  .vol.  8,  pp.  53-  Ups,  26  F1&.  281.  8  So.  429, 10  US^A. 
64.         .  .158;  Person  y.  Wunbi8lul24  Ga.  701, 

9.  See  CaiKiNAL  Law,  vol.  8,  pp.  52  S.  E.  751,  4  Ann. 'Cas.  501  and 
53-54.    See  also  Ex  parte  Fagg,  38  note ;  Territory  v.  Whitney,  17  Hawaii  . 
Tex.  Grim:  K7^->'44  3.  W.         46  174,  7  Ann.  Ca8;737;  In  re'Ot)dclU-d. 
LJt.A.  213.  '  '  16  Pick^  (UaBs.)  ■  604,  88  HA.  Dec. 

10.  Peterson  v.  SUte,.  79'N<Jb.  182;  259;  Salt  Lake  City  t.  Eobiofittn,  38 

112  N.  W.  306,  126  A.  S.  R:  651,  14  Utah  280,  116  Pac  442,  Aim.  Cas. 
t.E.A.(N.S'.)  292.  ■  ■  1913E  61,  35  IiJLA.(Nl&)  6W. 

11.  State  V.  Crawford,  58  Ore.  11$,     Note:  SSfLJljL  38-4i[  48  LJLA. 

113  Pac.  '440,  Ana.  Cae.  l9ldA  325;  (K.S.)  lia-466;  6  Ann.  CAs.  US»-m 
KoBh  T.  Statrf,  m  Wia.  470,  *106  N.  "    •       :    «  .   
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:iuch  trial.;  but  al  iBat  the  purpose  of  the  actum  is  puoo^meat.  So 
it  is  perceived  the  action  is  partly  criminal  and  partly  civil ;  a  crim- 
inal aeti<Hi  in  substance  and  purpose,  and  partly  civil  and  partly 
criminal  in  the  practice  govemiag  it  A  municipaJity  is  a  govem- 
ment  within  itself,  and  must  have  the  power  to  punish  for  offenses 
against  its  laws,  and  must  be  able  to  bring  that  punishment  to  bear 
and  to  make  it  effeotive  by  its  own  agencies — that  is,  through  its 
own  courts  and  officera.  However,  the  right  of  appeal  may  be  given, 
and  generally  is  given,  and  if  exercised,  the  muoiciftality  appears  in 
ODOthar  jurisdiction;  that  is,  in  the  courts  of  the  state,  as  a  saitor 
to  recover  the  penalty  which  it  has  E^sessed  against  the  violator  of 
its  laws.  But  the  larger  courts  while  trying  the  controversy  as  a 
.  civil  suit,  will  see  to  it  tha,t  the  municipality,  if  successful,  shall  have 
there  the  same  sanctions  for  the  enforcement  of  its  laws  as  if  the 
trial  had  terminated  in  the  municipal  court.  In  truth,  the  action 
is  in  its  various  aspects  a  hybrid  one,  partly  criminal  and  partly 
dvil.i* 

173.  Rights  of  Complainant  and  Defendant.— -In  jurisdictaons  in 
which  a  complaint  for  the  violation  of  a  municipal  ordinance  is 
not  considered  a  criminal  proceeding  it  is  not  necessary  that  &e 
offender  should  be  regularly'  prosecuted  by  presentment,  indictment 
and  trial.**  It  is,  however,  generally,  although  not  universally,  held 
that  he  is  entitled  to  be  apprised  of  the  nature  and  character  of  &e 
proceeding  against  him  by  a  written  complaint,  and  Uiat  a  docket 
entry  showing  the  section  of  the  municipid  ordinances  said  to  have 
been  violated  and  an  oral  statement  by  the  judge  of  the  nature  of 
the  offense  charged  is  not  suffi<iient.**  Since  it  was  the  universal 
practice  to  try  complaiirts  arising  out  of  tfie  violation  of  municipal 
ordinances  without  a  jury  when  the  etate  constitutions  were  adopted, 
it  is  well  settled  that  constittitional  provisions  requiring  that  the  right 
to  trial  by  jury  shall  be  preserved,  or  shall  remain  inviolate,  do  not 
make  a  jury  trial  necessary  in  proceedings  of  this  character.*'  It  is 
the  usual  practice^  at  the  preset  time,  at  least  in  the  states  in  which 
a  fwoeecution  for  the  violation  of  a  municipal  ordinance  is  consid- 
ered a  criminal  or  quasi  ciiminal  proceeding,  to  allow  such  a  prose- 
cution to  be  instituted  by  any  citizen,**  but  even  where  sudi  prose- 
cutions are  brought  in  the  name  of  the  state  th^  are  so  far  civil 
in  th^  nature  l^at  it  is  within  the  power  of  a  city  council  to  pro- 

14.  OnStnm  v.  Moatgomecy,  120  Xaa.  486, 12  Am.  Bep.  423. 
Toan.  448,  UI  &  W.  440,  127  A.  8.     17.  See  Jttbt,  vqL  16,  pp.  208-209. 
R.  1014h  See  also  WHey  v.  Trenton,  51  N.  J. 

U.  Shafer  v.  Umttma,  17  Md.  331,  L.  498, 18  Ati.  116, 5  L.B^  352;  Hart 
79  Am.  Dee.  656.  v.  Albany,  9  Wmd.  (K.  7.)  671,  24 

IflL  Biniingfaanl  t.  O'HMan,  149  Abl  Dee.  166. 
Ala.  307,  42  So.  836,  13  Ada.  Cas.     18.  Hull  v.  Btaboio,  142  N.  a  463L 
1131  and  note;  Pien  v.  McDonald,  7  56  a  E.  361,  12  LJLA.(N.S.)  638. 
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vide  that  no  prosecutioa  for  the  violation  of  »  munidpol  ordinance 
diall  be  oomnienced  except  upon  die  complaint  of  a  police  officer 
of  the  city.'*  In  some  states  proeecutiona  for  the  violation  of  a 
municipal  ordinance  are  brought  in  the  name  of  the  municipali^.** 
The  repeal  of  a  municipal  ordinance  pending  an  appeal  from  a 
conviction  tiiereunder  in  an  inferior  court  abates  the  proceeding,' 
though  a  repeal  after  judgment  in  the  higher  court,  but  while  excep- 
tions on  questions  of  law  are  pending  before  the  court  of  last  resort 
does  not  relieve  the  offender.'  It  has  been  held  that  a  munidpality 
cannot  question  its  own  r^t  to  have  granted  a  license  to  carry  on 
an  offensive  trade  in  a  prosecution  which  it  has  itself  brought  for 
carrying  on  the  ti-ade,*  but  the  better  rule  is  that  the  unlawful  issu- 
ance of  a  permit  by  city  officials  does  not  eatop  Uie  dty  ftom  enf<»o- 
ing  a  valid  ordinance.* 

I74w  Panishment  f«r  Violation  of  Municipal  Ordiajuice&— A  dty 
has  no  power  to  punish  disobedience  of  its  ordinances  by  fine,  impria- 
onment  or  other  penalty  unless  such  power  is  granted  in  its  charter 
expreeely  or  by  plain  implication,  for  this  is  a  prerogative  which 
pertains  to  the  sovereign  only,  and  will  not  be  lightly  held  to  have 
been  delegated,  and  evoi  an  expr«s  grant  of  such  power  will  be 
strictly  construed.*  It  has  even  been  held  that  power  to  suppress 
and  restrain  a  certain  form  of  nuisance  does  not  warrant  the  impo- 
sition of  a  penalty  for  maintaining  it.*  On  the  other  hand,  it  has 
been  held  that,  when  the  power  to  sv^press  and  jrestnain  an  act  is 
givoi,  the  power  to  adq>t  such  measures  as  are  essential  and  inddent 
to' such  express  grant  of  power  must  follow.  Without  it  the  grant 
would  -be  barren  and  futile.  If  the  grant  of  power  to  suppress  and 
vesbraus  means  that  the  corporation  may  overpower,  crush,  subdue, 
and  prevent  the  evil  aimed  at,  then  certainly  it  may  affix  reasonable 
p&naltieB  for  ^e  commission  of  such  act.'  A  dty  has  no  rt^t  to 
enforce  by  fine  or  imprisonment  an  ordinance  which  is  not  in  the 
nature  of  a  police  re^iilation.*  If  a  statute  providea  that  the  punish- 

19.  State  v.  Robitsbek,  60  Minn.  St.  Joseph,  113  Ho.  396,  21  8.  W.  8, 
laa,  61  N.  W.  1023,-  33  LlBA.  33  sad  18  L.B.A.  iS90. 

note.  S.  State  v.  Brii^t,  38       Ann.  1, 

80.  litefaville  v.  Hanson,  19  K.  D.  68  Am.  Rep.  165;  &Bamst  r.  Mont- 

672, 124  N.  W.  1119,  Ann.  Cas.  1912D  gwieiy,  120  Tana.  448,  HI  S.  W.  449, 

876.  127  A.  S.  B.  1014. 

1.  Kota:  23  L.R.A.(N.S.)  246,  246.  6.  Charitow  v.  Bari>er,  54  la.  360, 
S.  Wiebita  V.  Muiphy,  78  Kan.  859,  6  K.  W.  528,  37  Am.  Bep.  209; 

09  Pae.  272,  16  Ann.  Cas.  468,  28  Knozville  t.  Ghieaco,  ete.,  B.  Co., 

LJt.A.(K.S.)  243  and  note.  83  la.  636^  50  N.  W.  61,  32  A  S.  B. 

SL  Zimnmnun       OritzniadieF,  53  321. 

On.  206,  98  Pac.  875, 1135.  21  L.R.A.     7.  Ogdn  v.  Madison,  111  Wis.  413, 

(N-S.)  299  and  note.  87  N.  W.  668, 66  Lit.A-  506. 

4.  Detroit  Bnilding  ConunisBioa         8.  Newport  v.  Newport,  etc.,  Bri^ 

Konin,  181  Hieb«  604,  148  N.  W.  207,  Co.,  90  Ey.  1^3, 13  S.  W.  720, 8  URX 

,V:iri.  Caa.  1016C  959;  Eltchenlaub  v.  481 
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ment  for  a  violation  ^  a  municipal  oidinauce  shall  consist  of  »  fine, 
or.  in  default  of  the  payment  thereof,  certain  imprisonin«it,  an  ordi- 
nance which  allows  imprisonment  for  a  violation  tliereof,  without 
first  giving  the  person  convicted  an  opportunity  to  pay  a  fine,  is 
void.'  Conversely  if  a  statute  authorizes  punishment  by  fine  or 
imprisonment  an  ordinance  cannot  provide  for  imprisonment  for 
nonpayment  of  a  fine,*'  or  provide  for  both  fine  and  imprisonment," 
and  if  the  term  of  imprisonment  is  limited  by  statute,  one  sentenwd 
to  both  imprisonment  and  fine  cannot  be  imprisoned  both  f<»  non- 
payment of  his  fine  and  also  as  part  of  his  sentence  for  terms  wbicb 
added  together  exceed  the  statutory  limit.**  A  city  authori^  to 
impose  fines  cannot  provide  for  the  forfature  of  property  used  in 
violation  of  an  ordinance,'*  and  in  any  event  the  forfeiture  of  prop- 
erty as  a  penalty  for  the  violation  of  an  ordinance  cannot  be  enforced, 
even  with  expreed  legislative  authority,  withcwt  due  proc^  of  law 
in  the  form  of  a  trial.*^  An  ordinance  authorizing  imprisonment 
for  failure  to  perform  a  required  act  is  not  objectionable  as  authori^ 
ing  itaprisonment  for  debt,**  and  where  duly  authorized  by  the  munic- 
ipal charter  and  ordinances,  a  sentence  which  requires  the  person 
convicted  of  a  violation  of  a  penal  ordinance  to  work  on  the  streets  or 
other  public  works  of  a  city  is  not  void  or  illegal  on  the  ground  ihsA  it 
is  violative  of  tibe  proviaon  of  the  constitution  which  declares  tibat 
excessive  fines  ^ell  not  be  imposed  or  cruel  and  unusual  punishments 
,  inflicted.**  It  has  been  held,  however,  that  six  years'  imprisoiunent 
for  picking  flowers  in  a  public  park  is  a  cruel  and  unusual  punish- 
ment,*' and  the  requirement  that  an  ordinance  must  be  reasonidbile 
applies  to  the  penalty  prescribed  as  wdl  as  to  the  subject  matter  of  the 
ordinance,  so  that  an  ordinance  impoeing  a  heavy' fine  for  a  trivial 
offense  is  void  for  unreasonableness.** 

175.  RAnUttioii  of  Penalty.— ben  the  proceedings  for  the  viebk- 
tion  of  a  muniflipal  ordinuice  aare  considered  to  be  civil  in  character 
the  rdunioipatt  aathorities  may  reidit  the  entire  fine  for  violation  of 
an  ordinance,  or  may  accept  a  part  in  discharge  of  the  whol^  pio- 

9.  Calhoun  v.  Little,  106  Ga.  336,  Wend.  (N.  T.)  571,  24  Am.  Dec.  165. 
32  S.  E.  86,  71  A.  S.  R.  254,  43  L.R.A.  15.  Peterson  v.  Stete,  79  Neb.  132, 
630.  112  N.  W.  306,  126  A-  S.  R.  651,  14 

10.  Brieswiek  v.  Brunswick,  51  Ga.  L.R.A.(N.S.)  292;  O'Haver  v.  Mont- 
639,  21  Aj».  Rep.  240;  Carr  v.  Con-  gomery,  120  Tenn.  448,  11  S.  W.  44tf, 
vera,  84  Ga.  287,  10  S.  E.  630,  20  A.  127  A.  6.  R.  1014. 

S.  R.  357.  16.  Loeb  v.  Jennings,  133  Ga.  796, 

11.  Qreepville  v.  Pridmore,  86  S-  C.  67  S.  E.  101,  18  Ann.  Gaa.  376  aai 
442,  68  S.  B.  636,  138  A.  S.  B.  1058.  note. 

12.  State  v.  Yoee,  49  La.  Ann.  444,  17.  State  v.  Whitak«r,  48  La.  Ann. 
21  So.  696,  62  A  S.  B.  653  and  note.  627,  19  So.  467,  85  L.RA.  661  and 

13.  PMlUpB     AUen,  41  Pa.  St.  481,  note. 

82  Am.  Dec  486  and  note.  18.  In  re  Ah  Yon.  88  Cal.  99,  25 

14.  Host  V.  New  Orleans,  16  La.  129,  Pac  974,  22  A.  8.  a  280,  11  L.B.A. 
S6  Am.  Dee.  1B6;  Hart  v.  Albany,  9  408. 
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vided  that  they  do  so  an  goo4  faith:  »ad .  before  the  expiration  of 
the  time  for,  defendant  to  appeal  from  the  judgment  Imposing  the 
fine.'*  Until  that  time  expires  it  is  a  pending  controversy;  upon 
appeal  the  daim  against  defendant  might  be  defeated,  and  hence 
it  may  be  settled  in  such  manner  as  seems  best.  The  power  to  sue 
and  be  sued  implies  the  power  to  rampromise.**^  When  the  pro- 
ceedings are  considered  to  be  mminal,  it  would  seem  that  the  adinin- 
iatrative  officers  of  the  muDicipality  would  have  no  power  to  remit 
the  penalty.!  After  final  judgment  has  been  entered  the  munici- 
pality could  not  lawfully  remit  the  penalty  in  any  event  without 
express  legidative  authority,  and  the  governor  of  the  state  under  bis 
constitotional  pardoning  power  has  no  authority  to  pardon  or  remit 
'  a  fine  imposed  on  one  who  has  been  convicted  in  a  municipal  court 
of  violating  a  municipal  wdinance.  The  power  given  to  the  governor 
to  pardon  contemplates  that  he  shall  have  this  power  only  in  regard 
to  infraction  of  state  laws,  and  not  nmnicipal  ordinances.*  There  is, 
however,  no  constitution^  objection  to  a  statute  which  confers  upon 
the  municipal  authorities  the  power  to  remit  penalties  for  municipal 
ordinances.' 

176.  Enforcement  of  Ordinance  by  Equitable  Proceedings. — A 

court  of  equity  has  jurisdiction  to  restrain  the  -maintenance  of  a 
nuisance,  but  a  municipal  corporation  has  no  general  ]k)wer  to  sue 
out  a  hill  in  equity  in  its  own  name  to  enjoin  Uie  maintenance  of 
a  nuisance  within  its  limits.  The  remedy  in  such  a  case  is  an 
indictment  or  an  information  in  equity  brought  by  the  attorney 
genera]  if  the  nuisance  is  public  and  a  bill  in  equity  by  the  persona 
injuriously  affected  if  the  nuisance  is  private,  or,  although  public, 
causes  certain  parties  special  and  peculiar  dama^ ;  *  but  if  the  munci- 
pal  corporatitm  suffera  special  and  peculiar  damage  to  its  own  prop- 
erty, or  to  property  nhkh  it  holds  in  trust  for  the  public,  such 
as  the  publio  ways  within  its  limits,  as  the  result  of  a  nuisance  upon 
the  land  of  another,  it  may  maintain  a  hill  in  equity,  like  any  other 
owner,  to  have  the  nuisance  abated.*  So  also  a  municipal  corporation 

19.  Patttrsbnrg      Uappin,  14  UL  t.  Sahwartmun,  Sa  Conn.  181, 62  Am. 

193, 56  Am.  Dec.  501.  Bep.  671  and  note;  Stamford  v.  Stam- 

SO.  8m  mptm,  pur.  80.  ford  Hone  B.  Co.,  66  Coon.  381,  16 

1.  Note:  38  U&JL(N.-S.)  196,  197.  AtL  749,  1            37^,  Divw  t.  Oe- 

ft  See  QOTIBMOR,  voL  1^  p.  1003.  neva,  160  Xnd.  6iB3,  50  N.  S.  871,  ^ 

3.  Allen  t.  MeGmre,  100  Miss.  781,  UR.A,  814' and  note:  Coast  Cow  v. 
67  So.  217,  Ann.  Cas.  lOUA  483,  38  Spline  Uke,  58  K.  J.  Eq.  686, 47  AtL 
L.R.A.(N.S.)  196  and  note.  IIBI,  61  LJt.A.  657  snd  note;  Water- 

4.  Qeogrtown  t.  AJozandria-  Canal  tovn  Coven,  4  Paige  (K.  T»)  61<^ 
Co.,  12  Pet  91,  9  U.  8.  (U  ed.)  1012.  27  An.  Dee.  80:  Monndsfille  Ohio 

Notes:  40  LJLA.  465;  61  hJUL  Bitot  R.  Co.,  37  W.  Va.  92,  16  S.  E. 

658,  659.  jU^  :20  LBjL  161;.  Oahkoah  T.  Mil- 

5.  Webb  V.  Demopdis,  95  Ala.  116,  vrankeiv  ^  B.  Co.,  74  Wis.  534,  43: 
13  So.  289,  21  LJtA.  62;  Bnrlinsrton  K.  W.  489,  17  A.  8.  B.  175  and  note; 
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has  no  general  power  to  maintain  a  bill  in  equity  to  enjoin  the 
violation  of  one  of  ita  ordinances,  and  such  a  bill  cani^ot  be  main- 
tained  unless  the  threatened  violation  will  amount  to  a  nuisance.* 
It  is,  however,  well  settled  that  equity  will  under  some  circumstances 
take  jurisdiction  of  the  threatened  violation  of  a  municipal  ordi- 
nance when  sudh  violation  contemplates  an  act  which  amounts  to 
a  nuisance  in  law,  not  because  the  act  is  a  violation  of  the  ordinance, 
but  because  it  is  a  nuisance.  A  question  which  then  frequently  arises 
is  how  and  when  a  municipal  corporation  may  maintain  a  bill  to 
restrain  a  nuisance  in  the  violation  of  an  ordinance  which  constitutes 
a  nuisance.  Some  cases  uphold  the  zi^t  only  when  it  appears  that 
the  municipality  would  sustain  special  damages,  or  be  put  to  addi- 
tional responsibility,  by  reason  of  the  threatened  acts ; '  and  it  has 
been  held  that  where  a  municipality  has  been  empowered  to  abate 
nuisances  by  "summary  proceedings"  it  cannot  invoke  the  aid  of  a 
court  of  equity.'  But  some  courts  have  held  that  a  municipal  corpo- 
ration, as  the  representative  of  the  equitable  rights  of  the  inhabitants, 
may  enjoin  nuisances  affecting  matters  with  reference  to  which  a 
portion  of  the  power  of  the  state  has  been  confided  to  it.  The  riglit 
is  limited  to  such  matters.  With  respect  to  other  matters,  the  right 
■depends  upon  the  same  conditions  as  the  right  of  individuals,  namely, 
special  damages.  This  view  seems  the  sounder  and  would  warrant 
the  issuance  of  an  injunction  to  restrain  the  violation-  of  a  valid 
■ordioance  when  such  violation  in  itself  constituted  a  nuisance.' 
Within  this  rule  has  been  held  to  fall  the  erection  of  a  building  in 
violation  of  ^e  building  regulations  of  a  municipality  "  although  the 
weight  of  authority  is  otherwise.^^  An  injunction  will  not  be  issued  to 

Eau  Claire  v.  Matzke,  86  Wis.  291,  56  9.  Drew  v.  Qeneva,  150  Ind.  662,  50 

N.  W.  874,  39  A.  S.  R.  900  and  note.  N.  E.  871,  42  L.R.A.  814  and  note; 

6.  Mt.  Vernon  First  Nat.  Bank  v.  New  Orleans  v.  Stafford,  27  La.  Ann. 

Sarlia,  129  Ind  201,  28  N.  E.  434,  38  417,  21  Am.  Rep.  5ti3;  Houlton  v. 

A.  S.  R.  185,  13  LJl.A.  481;  Houlton  Titcorab,  102  Me.  272,  66  Atl.  733, 120 

V.  Titcomb,  102  Me.  272,  66  Atl.  733,  A.  S.  R.  492,  10  L.KA.CN.S.)  580; 

120  A.  S.  R.  492,  10  L.R.A.{N.S.)  Pine  City  v.  Munch,  42  Minn.  342,  44 

580;  St.  Johns  v.  MeFarlan,  33  Mich.  N.  W.  197,  6  L.R.A.  763  and  note; 

72,  20  Am.  Rep.  671;  Higgins  v.  La-  Red  Wing  v.  Guptil,  72  Minn.  259,  75 

<!roix,  119  Minn.  145,  137  N.  W.  417,  N.  W.  234,  71  A.  S.  R.  485,  41  LJt.A. 

41  L.R.A.(N.S.)    737;   Waupun  v.  321  and  note;  Board  of  HeaHb  v. 

Moore,  34  Wis.  450, 17  Am.  Rep.  446;  Copcutt,  140  N.  Y.  12,  35  N.  E.  443, 

JanesriUe  v.  Carpenter,  77  Wis.  288,  23  L.RA.  486;  Huron  v.  Volga  Bank, 

46  N.  W.  128, 20  A.  8.  R.  123,  8  L.RA.  8  S.  D.  440,  66  N.  W.  815,  59  A.  a 


7.  Ward  v.  Little  Roek,  41  A^  S26,  Knnin,  181  Mieh.  604,  148  N.  W,  207, 
48  Am.  Rep.  46.  Ann.  Caa.  1916C  950. 

8.  Billings    Hotel    Co.    v.    ^id,  11.  Note:  Ann.  Caa.  19160  INXL 
(Okla.)  154  Pao.  557,  L.B.A.19ieD 


SOS. 


R.  769. 


Note:  Ann.  Gas.  1916C  963. 


10.  Detroit  BnildiBg  CommiaBkn  ▼. 


557. 
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nstrain  a  naisance,  public  or  private,  unleas  it  amountB  to  a  material 
aimoyaDoe,  iuconveiuenoe,  dW>iDforfck  or  faurt^  and  the  vioUtioQ 
of  another's  lightB  in  an  eaaential  dagepe.  The  law  gives  protec' 
tion  only  against  substantia]  injuzy,  a^d  the  injury  must  be  tangible, 
or  the  comfort,  enjoyment,  or  use  mart  be  materially  impaired.^* 
And  the  courts  will  be  slower  to  grant  an  injunction  in  the  caes  of  » 
business  long  established  in  a  particular  lo^iUty,  which  has  become 
a  nuisance  from  the  growth  of  population  and  the  erection  ctf  dwell- 
ings  in  proximity  to  it,  than  in  that  of  a  new  erection  threatened 
in  such  a  vioini^.^*  It  ia  ganerally  held  that  an  injunction  will 
be  issued  at  the  instance  of  a  private  individual  to  restrain  the  vio- 
lation of  a  municipal  ordinance^  if  tiie  act  of  violation  will  constitute 
a  Quisance  and  the  complainant  can  show  that  hi^  property  will  be 
specially  and  peculiarly  injured.^*  It  has,  however,  been  held  that 
a  person  specially  injured  by  the  maintenanpe  of  a  nuisance  in  vio. 
lation  of  a  municipal  ordinance  cannot  institute  proceedings  in  equity 
until  he  has  requested  the  municipal  authorities  to  proaeoute  tiie 
affraider  or  forcibly  to  abate  the  nuisance.'*  , 

177.  Summary  Abatement  of  Nuisaacea. — One  of  the  most  effective 
methods  of  abating  a  nuisance  is  to  destroy  1^  and  ^e  que8ti<m 
frequently  arises  how  far  a  munidpid  carporafiion  is  entitled  to  enforce 
its  power  to  declare  and  abate  nuisances  within  its  limits  by  sum- 
marily and  forcibly  ending  their  existence.  The  answer  is,  as  in 
all  other  cases  of  the  exarciae  of  poliice  power  by  municipalitiee,  thai 
reasonableneee  is  the  test,  and  that  nuisaneea  may  be  destroyed  only 
when  this  method  of  abatement  is  reasonable.  If  property  has  through 
a  change  in  its  physical  oonditiMi  bepo^e  of  small  or  trifling  value 
to  its  owntf  and  an  immediate  menaoe  to  the  oonmunity  it  may  be 
summarily  destroyed  without  compensation  to  the  owner,  eveii  though 
ha  was  in  no  way  to  blame  for  its  condition.  For  this  reason 
eattle  afflicted  with  a  contagiouB  jjaema  may  be  killed,**  diseased  trees 

IS.  Janesrille  v.  Carpenter,  77  Wit.  Gas.  aOl^  S  LJIA.(N.S.)  408  and  note. 

288,  46  N.  W.  12a,  20  A  S.  R.  123,  16.  Swam      Moiria,  98  AA.  302. 

8  LBJL  808.  136  6.  W.  432,  20  Aan.  Gas.  880. 

Note:  42  LJLA  820.  16.  Lossab  v.  Kodiier,  1411  Ind.  278, 

13.  Kflw  GiiStle  T.  Baney,  130  Pa.  St.  «t  N.     826,  43  K.  E.  12B,  S&  ULA. 

546, 18  Atl.  1066, 6  Ii.R.A.  737.  662-,  N«<r  Orieaas  v.  Cbatoahan,  121 

11  Oifavold  V.  BregE,  160  Dl.  La.  800',  46  So.  Oil,  120  A.  S.  B.  332 

43  N.  S.  864,  69  A  S.  R.  350;  Mt.  and  note,  16  Ana.  Caa.  46  and  note, 

Yenoa  Tbat  Nat.  BtaA  r.  Barlto,  120  U  LRA.(N.S.)  368  and  note;  Mil- 

Ind.  201,  28  N.  E.  434, 28  A.  B.  R.  186,'  ler  v.  Horton,  152  Mass,  640,  26  K. 

19  L.R.A  481;  Eaofman  t.  Steio,  B.  160,  23  A.  S.  R.  860,  10  L.R.A. 

138  Ind.  49,  37  N.  E.  333,  46  A  S.  116;  LoWe  v.  Conroy,  120  Wis.  151^ 

R.  368;  Blane  t.  Murray,  36  La.  Ann.  07  N.  W.  042, 102  A.  S.tR.  968, 1  Add. 

162,  61  Am.  Rep.  7;  Bangs  t.  Dworak,  Gas.  341«  66  LJI.A.  907. 


76  Neb.  714, 106  Nl  W.  780,  13  Ann. 
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cut  dowa,"  inf*ctod  bedding  burned,"  infected  oyster  beds  oleaned 
out"  and  impure  food  destroyed"  without  any  obligation  on  the 
part  of  the  public  to  pay  cdmpeosation.  Even  if  the  property  was 
originally  of  great  value,  if  the  only  method  to  dafeguard  the  public 
health  or  safety  is  summairily  to  destroy  it,  it  may  be  destroyed,^ 
as  a  house  infected  with  smallpox,*  or  a  building  partially  destroyed 
by  fire  or  undermined  by  flood  and  threatening  to  fall,*  or  intozi'- 
eating  liquor  at  a  time  of  gi<eat  public  excitement  and  disorder* 
So  also  the  munieipCLl  kuthoritiee  may  Bummarily  enter  upon  real 
estate  and  remedy  cotiidittons  which  endanger  the  public  health,  and 
may  reqiiire  the  Owt^  of  ihe  prt^erty  to  pay  the  expenses  tJiua 
incurred  *  And  By  the  weight  of  authority  a  municipality  may,  at 
least  in  the  absence  id  any  oi^et  spetial  remedy  available  to  it, 
maintain  a  suit  to  enjoin  or  abate  a  nuisance  which  a^eots  matters 
that  have  been  confided  to  it  as  a'government^  agency,  even  though 
it  8u£f6rs  no  sacAi  special  dam^;e  as  is  necessary  to  sustain  a  suit 
on  the  theory  of  a  private  nuisance.*  ' 

178.  Right  of  Owner  to  Hearing. — ^In  al)  cases  a  reasonable  regard 
for  the  righto  of  private  pro^>erty  entitles  the  owner  to  a  hearing 
upon  the  question  whether  his  property  is  in  fact  a  menace  to  the 
community.  If  possil^is  saseh  hetlring  siiould  pret^e  its  destruc- 
tion.'  If,  however,  the  emergency  is  so  great  that  it  is  a  reasonable 

17.  State  V.  Main,  69  Conn.  133,  37  14  8.  Ct.  499,  38  U.  8.  (L.  ed.)  385. 
Atl.  80,  61  A.  S.  R.  30,  36  L.R.A.  623  ;  4.  Jones    v.   Richmond,   18  Qrat. 
Colvill  T.  Foi,  51  Mont.  72,  149  Pac.  (Va.)  517,  98  Am.  Dee.  695,  overruled 
496,  L.R.A.1915F  8!)4.'          '  by  Wallace  v.  Richmond,  94  Va.  204, 

18.  Savannah  v.  Muiligan,  95  6a.  26  S.  E.  586,  36  L.H.A.  554,  so  far  as  it 
323,  22  S.  E.  621,  51  A.  S:  R.  86  and  was  held  that  Hm  city  council  cooid 
Bote,  '29  LJt.Al  303.  bind  the  city  to  pay  to  the  owner  the 

19.  Raymond  v.  Fish,  61  C^uu  SO,  value  of  the  liquor  destroyed. 

50  Am.  Rep.  3.  B.  Salem   v.   Eastern   R.   Co.,  98 

iO.  North  American  Cold  Storeige  Ha«.  431,  96  Am.  Dec.  650  and  note; 
Co.  v.  Chicago,  211  U.  8.  306,  29  8.  Hutton  v.  Camden,  39  N.  J.  L.  122, 
a.  101, 53  U.  S.  (L.  ed.)  196,  iS.Auki  23  Am.  Rep.  203  and  note. 
Caa.  276  and  note;  Deltas  V.  Baltimcore,     6;  Notes:  61  L.B.A.  657;  L.R^ 
80  Md.  164,.  30  Atl.  648,  45  A.  S.  B.  1916D  1020. 

3S9,  26  L.R.A.  541;  Nelson  v.  Minne-     7.  Lowry  t.  Rainwater,  70  Mo.  152, 
apolis,  112  Minn.  16, 127  N.  W.  446,  29  3&- Ain.  B«p.  420. 
LJl.A.(N.S.)  280  and  note;  Adams  t.     Note:  36  L.R.A.  606,  613. 
Milwaukee,  144  Wis.  371,  129  N.  Wi  .  A  statute  authoruing  a  nuuieipal  of- 
518,  48  L.Rj\..<N.S.)  1066  and.  note,    fleer  to  abate  in  a  anmmary  manner 

1.  Baiimgartner  V.  Haafy,  100  Ind.  mj  nidsaBoe,  whenever  in  hia  opinion 
575,  50  Am.  R^.'  830.  one  exista,  at  the  cost  of  the  owner  of 

2.  Singe  v.  JoUet,  287  lU.  300,  86  N.  the  premisei,  violates  the  rule  that  no 
E.  663,  127  A.  8.  R.  323  and  note,  22  man  shall  be  deprived  of  life,  liberty, 
L[B»A.(N.S.)  11!^  and  note>  I^cbard  or  property  without  due  process  of  law. 
T.  Morganton.  126  N.  C.  908,  36  8.  E.  Malone  v.  Wiiliama,  118  Tenn.  390, 
853,  78  A.  S.  R.  679.  103  S.  W.  798,  ISIJL  8.  B.  1002. 

8.  Lawton  v.  Steele,  152  U.  S.  133,  . 
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method  and  necessary  for  the  public  health  'to  destroy  Qxst  and 
investigate  afterward,  the  owner  U  none  ihe  Ixm  entitled  to  a  liear- 
ing  although  it  must  of  ueceasity  occur  after  the  event,  and  if  it 
appears  that  sound  and  valuahle  pjroperty  has  been  destrt^ed,  he  is 
■entitled  to  compensadoc.^  If  tli^  is  no  judicial  bearing  in  advance, 
the  adjudicatioD.  oi  the  board  of  health  that  a  nuisance  existed  is  not 
conclusive'  upon  the  owner,  and  lie  may  not  only  defend  an  action 
brought  by  the  municipality  to  recover  the  expense  of  abating  the 
nuisance,'  but  he  may  recover  damages  from  the  officers  who  destroyed 
his  property  if  it  was  not  in  fact  a  nuisance  or  dangerous  to  the 
public  health,  and  tlie  burden  i?  on  them  of  showing  that  they  were 
justified  in  destroying  it.*"  There  are  decisious  to  the  effect  tliat 
the  officer  is  not  liable  if  he  noted  in  good  faith,^^  but  such,  decisions 
disregard  the  constitutional  rights  of  the  owner.  The  public  neces- 
sity may  require  that  the  health  officers  destroy  first  and  inve:=<tigate 
afterwards;  but  if  as  a  roault  of  such  necessity-  sound  and  valuable 
property  is  destroyed,  it  is  taken  for  the  public  use  as  unquestion- 
ably as  if  it  was  to  be  employed  upon  the  public  works,  and  the  owner 
is  as  clearly  entitled  to  compensation.'* 

179.  Physical  Enforcement  of  Ordinances. — Similar  oonsiderutions 
to  those  discussed  in  the  last  paragraph  affect  the  right  of  a  munici- 
pality to  enforce  by  the  physical  acts  of  its  officer  the  ordinances 
enacted  under  its  police  powers.  Thus  it  has  been  held  that  a  street 
car  operated  in  violp,tion  of  a  city  ordinance  may  he  sent  back  to  the 
stables,**  and  obstructions  in  the  streets  may  be  forcibly  removed,** 
and  rafts  tied  up  for  a  longer  period  than  the  city  ordinance  per- 
mitted cut  loorie  and  turned  adrift,**  and  a  floating  structure  perma- 
nently moored  in  navigable  waters  in  violation  of  an  ordinance  sum- 

8.  North  American  Cold  Storage  Co.  Horton,  152  Mass.  540,  26  N.  E.  100, 
T.  Chicago,  ail  0.  S.  306,  29  8.  Ct.  23  A.  S.  R.  850,  10  L.R.A.  116;  Lowe 
101,  59  U.  S.  (L.  ed.)  195,  16  Ann.  v.  Conroy^  120  Wis.  151,  97  N.  Wv  M2, 
Cas.  276  and  note;  Pearson  v.  Zehr,  102  A.  S.  R.  983  and  note,  1  Ann.  Gas. 
138  III.  48,  29  N.  E.  854,  32  A.  S..R.  341,  66  LJI.A.  907. 

113;  Sings  v.  Joliet,  237  111.  300,  86     11.  Raymond  v.  Fish.  51  Conn.  8(L 
K.  E.  663, 127  A.  S.  R.  323,  22  h.R'M  50  Am.  Rep.  3. 
(N.S.)  1128;  Salem  t.  Eastem  R.  Co.,     IS.  Miller  v.  Horton,  152  lifass.  540, 
«8  Mass.  431,  96  Am.  Dec.  650;  MiUer  26  N.  £.  100,  23  A.  S.  B.  850,  10 
V.  Horton,  152  Mass.  540,  26  N.  Fu  LJtX  116. 

100,  23  A.  S.  R.  850,  10  L.R.A.  116;     13.  South  Covington,  etc.,  St.  R.  Co. 
People  V.  Board  of  Health,  140  N.  Y.  v.  Berjfv,  93  Ky.  43,  18  S.  W.  1026, 
1,  35  K.  E.  320,  37  A.  S.      522,  23  40  A.  S.  R.  161,  15  Lr.A.  604. 
L.R.A.  481.  14.  Vanderfaunt  v.  Tbokke,  113  Cat. 

9.  Salem  v.  Eastern  B-  Co.,  98  Mass.  147,  45  Pac.  266,  35  L.R.A.  267;  RosI 
431,  06  Am.  Dec.  650  and  note;  Hut-  v.  New  Orleans,  15  La.  129,  35  Am. 
ton  v.  Camden,  39  N.  J.  L.  122,  23  Am,  Dee.  186. 

Rep.  203  and  note.  16.  Tonme  V.  Lee,  8  Mart  N.  S. 

10.  FearsfHi  v.-  Zeltn  l38  lU.  48,  29  (La.)  548,  20  Am.  Dee.  260. 
N.  E.  854,  32  A.  S.  R.  113;  MiUec  v;  V 
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manly  moved  away,"  and  unlicensed  dof^  running  at  large  may  be 
kiiled."  So  also,  it  has  been  held,  a  municipal  corporation  may  pre- 
vent by  force  the  unauthorized  conatruction  of  stjeet. railway  trucks 
upon  its  streets.^^  In  some  of  the  forcing  cases,  prt^orty  is  actu- 
ally destroyed,  but  even  in  the  case  of  property  intentioDally  kept 
in  violation  of  law  a  distinction  is  to  be  noted  between  property  of 
preat  and  property  of  little  value.  Property  of  trifling  value,  the 
destruction  of  which  is  necessary  to  prevent  the  continued  violation 
.  of  law,  may  be  summarily  destroyed  by  the  executive  officers  without 
a  hearing,*'  and  the  same  is  true  of  property  of  value  if  it  is  incapable 
of  being  put  to  any  lawful  use  and  is  designed  and  intended  to  be 
used  for  violating  the  laws  of  the  state,*"  and  the  owner's  only  remedy 
if  the  property  was  in  fact  kept  for  an  innocent  purpose  is  an  action 
at  law  a^inst  the  officer  who  destroyed  it ; '  but  property  of  great 
valwe,  which  is  <Jai>al>le  of  use  for  a  lawful  purpose,  cannot  be  seized 
or  destroyed  without  a  judicial  hearing  in  advance.'  It  has,  how- 
ever, been  held  that  if  a  wooden  house  was  built  within  the  fire  limits 
of  a  city  in  express  violation  of  a  municipal  ordinance  it  might  be 
torn  down  by  the  municipal  authorities  without  any  judicial  pro- 
ceedings whatever.*  But  unless  de.'rtruction  is  the  most  reasonable 
and  practical  way  of  enforcing  the  ordinance,  it  is  not  permissible. 
Thus  it  is  not  permissible  for  the  municipal  authorities  to  tear  down 
ft  hou»<e  because  it  is  used  for  unlawful  liquor  selling  prostitution  or 
gaming  or  otiier  obnoxious  purpose.* 

180.  Civil  Liability  for  Failure  to  Perform  Labor  Required  by 
Ordinance. — It  has  been  uniformly  held  that,  in  the  absence  of  a 
statute  to  the  contrary,  no  civil  liability  arises  from  failure  to  comply 
with  an  ordinance  which  requires  individuals  to  perform  uncom- 
pensated labor  upon  the  public  works.  The  duty  which  has  been 
violated  in  such  a  case  has  been  created  in  order  to  enable  the  munici- 
pality to  have  one  of  its  own  obligations  cheaply  and  expeditiously 
performed,  and  not  to  wable  the  individual  citizens  to  use  the  public 

16.  Hart  v.  Albany,  9  Wend.  (TT.  1,  61  Am.  Dee.  381. 

Y.)  571,  24  Am.  Dec.  16.5.  2.  Lawton  t.  Steele.  152  U.  S.  133, 

17.  State  V.  Topeka,  36  Kan.  76,  12  14  S.  Ct.  409,  38  tJ.  S.  (L.  ed.)  385  j 
Pac.  310,  59  Airi.  Rep.  529.  See  also  Darst  v.  People,  51  Til.  286.  2  Am.  Rep. 
AMitALS,  vol.  1,  pp.  1127-1130.  301;  Lanfear  v.  New  Orleans,  4  La. 

18.  Los  Angelea  R.  Co.  v.  I^e  An-  97,  23  Am.  Dec.  477;  Rost  v.  New  Or- 
gelea,  152  Cal.  242,  92  Pac.  490,  125  leans,  16  La.  129,  35  Am.  Dec.  186; 
A.  S.  R.  54, 15  L.R.A.(N.S.)  1269  and  Fisher  v.  McGirr,  1  Gray  (Mass.)  1, 
note.  61  Am.  Dec.  381. 

19.  Buttfleld  T.  Stranahan,  192  U.      8.  See  supr&,  par.  135. 

8.  470,  24  S.  Ct.  349,  48  U.  8.  (L.  «d.)      4.  Miller  v.  Burch,  32  Tex.  208,  5 

525.  Am.  Rep.  242:  Bristol  Door,  etc.,  Co. 

20.  Police  Com'rs  t.  Wagner,  93  v.  Bristol,  97  Va.  304,  33  S.  E.  588,  75 
Md.  182.  48  Atl.  465,  86  A.  S.  R.  423  A.  S.  R.  783.  • 

and  note,  52- L.B;A.  775!  Notes:  44  Am.  Rep.  Ill,  112;  38 

1.  Fisber  v.  McGirr,  1  Gray  (Mass.)  L.B.A.  166. 
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wcffks  with  safety  mud  conveaience,  and  it  is  accordingly  owed  to 
the  municipality  ae  a  corpcnation  and  not  the  members  of -the  public 
as  individuals.*  Thus  a  householder  who  neglects  to  shovel  off  his 
sidewalk  after  a  snow  storm,  in  violation  of  a  municipal  cnrdinance, 
is  not  eivilly  liab^  either  to  a  pedestrian  who  is  injured  by  ehpping 
on  the  sidewalk,*  or  to  the  municipality  for  tiie  amount  of  a  }udg- 
iitent  which  it  has  been  obliged  to  pay  to  a  perscm  so  injured.'  For 
a  city  is  usually  required  to  keep  all  duly  established  highways  within 
its  limits  in  good  repair  and  clear  of  snow  and  ice,  so  that  they 
ahali,  at  all  seasons  <k  the  year,  be  safe  and  convenient  for  -persons 
passing  add  traveling  thereon.  And  the  dty  is  in  no  degree  exon- 
erated from  its  obligations  in  ti^e  paiticulars  in  consequence  of  the 
adoption  of  ordinances  designed  and  intended,  effectually  to  secure 
the  proper  applicatitm  of  whatever  labor  and  means  are  necessary 
'  for  ihs  accomplishment  of  that  purpose.  The  ^ame  is  tpjQ  of  an 
ordinance  requiring  lot  owneis  in  a  city  to  keep  the  sidevalks  in 
front  of  their  premises  in  repair  ^  or  a  street  railway  company  to 
keep  the  space  between  the  tracks  paved* 

181.  Civil  Liability  for  Failure  to  Take  Precautions  Prescribed  by 
Ordinance. — ^With  respect  to  ordinances  obviously  intended  to  con- 
serve the  lives  and  safety  of  the  individual  members  of  the  public* 
there  is  a  conflict  of  authority.  It  is  or  has  been  held  in  some 
jurisdictions  that  a  municipal  corporation  has  no  power  to  cr^eate  a 
ci\-il  liability  between  indiAdduals,  and  that  the  penalties  which  cap 
lawfully  be  imposed  for  violation  of  an  ordinance  are  those  prescribed 
in  its  charter  and  do  not  include  a  judgment  for  damages  in  a  civil 
action  which  may  run  into  thousands     doUaJrs.^*  Ail  exception  to 

6.  Note:  5  r*R.A.(N.S.)  m  et  seq,  N.  Y.  406,  25  N.  E.  937,  20  A.  S.  R. 

And  8ee  Hiquways,  vol.  13,  p,  321  at  760  nnd  note,  10  L.R.A.  393;  Xoa- 

8M).  Castle  V.  Kurti,  210  Pa.  St.  1.83.  fiO 

6.  Flynn  v.  Canton  Co^  40  Md.  313,  Atl.  98»,  105  A.  S.  K.  789,  X  Ann.  Cae. 
17  Am.  Rep.  603  and  nQte;  Kirby  v.  943,  6Q  L.B.A.  488.  See  also  High- 
BoylstoD.  Market    Aas'n.    14   Gray  ways,  vol.  13,  p.  416. 

(Mass.)  249,  74  Am.  Dec.  682  and  8.  Betxr  v.  Limingi,  46  Ia  Ann. 

note;  Taylor  v.  Lake  Sbore,  etc.,  R.  1U3,  15  So.  385,  49  A.  S.  R.  344  and 

Co.,  45  Mich.  74,  7  N.  W.  728,  40  Am.  note. 

Rep.  467;  Rochester  v.  Campbell,  123  9.  Fielders  v.  North  Jersey  St.  B. 

N.  Y.  40&,  25  N;  R.  937,  20  A.  S.  B.  Co.,  68  N.  J.  L.  343,  53  Atl.  404,  54 

760  ai»d  aotet  10  L.R,A.  393;  Heenc^'  At).  822,  96  A.  S.  R.  562,  £0  UB.A. 

Spngue,  ^  St..  I.  456,  28  Am.  455. 

Rep.  602.  .  See  'ulso  IIiuuwats,  vol.  .  V>.  Fath  v.  Tower  Grove,  etf .,  Ey., 

13,  pp.  416-416.  105  Mo.  537j  16  S.  W.  913,  IS  UR.A. 

7.  Hfu^Eord  v.  Talcott,  48  Conn.  74  and  note ;  Koran  v.  Pullman  Palace 
525,  40  Am.  Sff).  189;  Keoknk.  v.  In-  Car  Co.,  134  Mo.  641,  36  S.  W.  659, 56 
drpwdent  Dist.,  53  la.  35^  5  N.  W.  A.  M.  543,  ^  L.B.A.  755;  Phil^eU 
5(^.36  Ant  Hep.. 226;-  St  LoniB-i^  phia,  eto.,  ft.  Co.  v.  Brv^V)  89  Pa.  St 
Ctnamctimt  HnU  life 'Ins,  Go^  107  7>,  ^  Am.  W  726.  - 

yt».  42.0,7,3'      «37y.f28  A.  j3.     402  .  Note:  5  UR.A,(K.S.)  U6  et  seq. 

itBdnotf]  Bqrh^itpr  ,t.>0b«m^11,  123  /  > 
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this  rule  is.iebogQized  when  «  oorpOEatioD,  in  eooaideration  of  the 
grant  of  a  franchim,  agrees  to  be  bound  hy  an  ordinance  aimed  at 
preserving  the  safety  of  the  public.*'  In  oth«r  jurisdictions  it  is 
held  that  when  persons  enter  upon  an  undertaking  which  subjects 
them  to  the  common  law  duty  of  using  reasonable  care  in  order  to 
avoid  injury  to  others,  a  municipal  ordinance  may  regulate  and 
define  that  dnty,  and  consequently  violation  <rf  such  ordinance  is 
some  evidence  of  negligence  but  that  one  who  does  nothing  inju- 
rious to  others  which  he  ia  by  law  forl:»dden  to  do,  but  aunply  leaves 
undone  Bometiiing  beneficial  to  others  which  be  is  under  no  oblige 
tion  at  common  law  to  do,  cannot  be  made  to  answer  in  diunages  to 
a  private  individual  suffering  an  injury  which  would  have  been 
escaped  had  the  thhig  been  done,  merely  because  a  municipal  ordi- 
nance has  commanded  the  doing  of  it;  for  the  power  to  create  a  civil 
liability  outside  the  common  law  belongs  alone  to  a  sovereign  legia> 
lature.'*  A  third  view  is  that  a  municipal  ordinance  passed  under 
legislative  autiioiity  has  all  the  force  and  effect  of  a  statute,  and 
that  if  such  an  ordinance  is  enacted  for  tbe  protection  of  the  individ- 
uals composing  the  public  as  distinguished  from  the  municipality 
itself,  any  pei-son  who  suffers  a  special  and  peculiar  injury  by  the 
violation  of  tiie  ordinance  by  another  person  may  maintain  a  civil 
action  against  the  offender,  irrespective  of  proof  of  actual  negligence, 
or,  as  it  is  sometimes,  but  less  accurately  put,  violation  of  the  ordi- 
nance is  negligence  per  se.^*  A  person  who  has  violated  an  ordinance 


11.  Holwerson  v.  St  Louis,  B. 
Co.,  157  Mo.  216,  57  S.  W.  770,  50 
L.R.A.  850;  Fielders  v.  North  Jersey 
St.  R.  Co.,  68  N.  J.  L.  843,  53  Ail. 
404,  54  Atl.  822,  96  A.  S.  R.  652,  59 
L.R.A.  455. 

Note;  6  l£B.A.(N.S.)  186  et  seq. 

12.  Braangton  v.  Sooth  Bound  R. 
Co.,  62  S.  C.  328,  40  S.  B.  665,  89  A. 
8.  R.  905:  Sefamalzried  v.  Wfaite,  97 
Tenn.  36, 36  S.  W.  393, 32  L.R^.  782; 
Weeks  v.  MeNolty,  101  Teno.  495,  48 
S.  W.  SOB,  70  A.  «.  R.  693,  43  L.B.A. 
185. 

Notes:  53  Am.  Rep.  52-65;  5  L.R.A. 
(N.S.)  1S6  et  seq. 

13.  Hayes  v.  Michigan  Cent.  R,  Co., 
Ill  U.  8.  228,  4  8.  Ct  369,  28  U.  S. 
(L.  ed.)  410;  Southern  R.  Co.  v.  Pra- 
ther,  119  Ala.  588,  24  So.  836,  72  A. 
S.  R.  949;  Wteteni,  etc;  B.  Co.  v. 
Young,  81  Ga.  397,  7  8.  B.  912,  }2  A. 
8.  R.  320;  Laflin,  etc.,  Poirder  Co.  v. 
Teamey,  131  111.  322,  23  N.  E.  389, 19 
A  S.  E.  34,  7  L.R.A  262;  Mercer  v. 


Corbiii,  U7  Ind.  450,  20  N.  £.  132, 10 
A.  S.  E.  76,  3  L.R.A.  221;  Uissonri 
Pac.  B.  Co.  V.  Haekett,  54  Kan.  316, 
38  Pac.  294,  28  L.R.A.  696;  Denton 
V.  Missouri,  etc.,  R.  Co.,  90  Kan.  51, 
133  Pac  558,  Ann.  Cas.  1915B  639. 
47  L.R.A.(N.S.)   820;  Salisbury  v. 
Herchenroder,  106  Mass.  458,  8  Am. 
Rep.  354;  Deneen  v.  Ho^^ton  County 
St.  R.  Co..  150  Mich.  235,  113  N.  W, 
1126, 13  Ann.  Cas.  134;  Bott  v.  Pratt, 
33  Minn.  323,  23  N.  W.  237,  53  Am. 
Rep.  47  and  dote ;  Osborne  v.  McMas- 
ters,  40  Minn.  103,  41  N.  W.  543,  12 
A.  8.  R.  698  and  note;  arube  t.  Mis- 
souri Pac  R.  Co.,  98  Mo.  330,  11  8. 
W.  736,  14  A.  S.  R.  645,  4  KB-A. 
776;  Bluedom  v.  Missouri  Pac.  R.  Co., 
108  Mo.  439,  18  S.  W.  1103,  32  A 
8.  B.  615;  Burger  v.  Missouri  Pac  R. 
Co.,  112  Mo.  238,  20  8.  W.  430.  34  A. 
8:  R.  379;  Jaeksoa  v.  Eansaa  City, 
etc.,  R.  Co.,  157  Mo.  621,  58  S.  W. 
32,  80  A.  S.  R.  650;  Sluder  t.  St^ 
liouis  Trszisit  Co.,  189  Mo.  107,  88  S. 
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is  not  civilly  liable  for  damages  whieh  do  not  proxiibately  result 
from  such  violation  nor  can  it  be  said  that  a  violation  of  an  ordi- 
nance made  for  the  benefit  or  protection  of  certain  persons  at  blaesee 
gives  a  right  of  action  under  all  circumstances  to  persons  or  classes 
not  within  its  purpoees.**  When  an  injury  has  ocwirr^,  and  there 
is  a  confiict  of  evidence  whether  ,^ie-,defendant^  vioUted  an  ordinance 
and  thus  caused  the  injury,  h&  13  not  entitled  to  the  benefit  of  a 
presumption  that  he  complied  with  the  ordinance.*' 

182.  Violation  of  Ordinance  as  Affecting  Plaintiff's  Conduct. — 
A  person  who  is  injured  by  t^e  negligence  of  another  while  he  him- 
self is  violatiAg  a  municipal  ordinance  is  not  necessariLv:  on  thtit 
account  precluded  from  recovering  damages  for  his  injury.  Jf  his 
violation  of  the  ordinance  directly  contributed  to  the  injury  he  can- 
not recover,  even  if  his  conduct  was  pot  under  all  the  circumstaDcee 
negligent  and  the  ordinance  was  not  enacted  for  the  purpose  of  pro- 
tecting the  individual  membexs  of  the  publio.  A  violator  of  law 
seeking  r^ief .  in  thft  courts  from  the  consequences  of  his  own  trans- 
gression will  receive  no  favor."  If,  however,  the  injured  person's 
violation  of  the  ordinance  did  not  directly  contribute  to  the  injury, 
his  unl^wfid  conduct  is  not  a  de£ejae  to  his  action,  even  if  he  would 
not  have  been  injured  if  he  had  not  violated  the  ordinance.  The 
distinction  is  between  that  which  directly  and  proximately  producer 
or  helps  to  produce  a  insult  as  an  efficient  cause  and  that  which  is 
merely  a  necessary  condition  or  attendant  circumstance  of  it,"  Every 
person  has  a  ri^t  to  assume  that  every  other  person  is  obeying  the 
ordinances  in  force  in  the  municipality  in  which  .tiiey  are  staying, 
and  may  regulate  his  conduct  accordingly,  and  he,  cannot  be  charged 
with  contributory  negligence. for  failing  to  anticipate  that  the  ordi- 
nance might  be  violated.^^  ,  If,  however,  a  perspn  actually  sees  that 
others  ase  violating  an  ordinance^  or  in  the  exercise  of  reasonable 
care  should  have  seen  it,  he  has  no  right  to  act  on  a  state  of  fact^ 

W.  648,  5  L.R.A.{N.S.)  186  and  notej  21  Atl.  925,  11  L.R.A.  33;  Heland  y, 
Gratiot  T.  Missoim  Pac.  B.' Co.,  (Mo.)  Lowell,  3  Allen  (Mass.)  407,  81  Am. 
16  S.  W.  384,  16  L.B.A.  189,  afflrmcd  Bee.  670  and  note;  Neweomb  v.  Bos- 
10  S.  W.  31,  16  L.R.A.  194;  FialderB  ton  Protective  Department,  146  Mass. 
T.  North  Jersey  St.  B.  Co.,  68  N.  J.  596,  16  N.  E.  555,  4  A.  S.  B.  354  and 
Ll  343,  53  Atl.  404,  54  Atl.  823  96  note.  See  Kegugenci.  . 
A.  S.  R.  65^  59-  L.R.A.  465;  Smith  ▼.  17.  Steele  v.  Bnrkhardt,  104  Mass. 
Ifihrankee  BHiMers',  etc.,  Eixchange^  69,  6  Am.  Bcp.  191  ;•  NeweonU)  t.  Boa* 
91  Wis.  36Q,  64  N.  W.  1041,  51  A,  S.  ton  Prot«ctiv«  Departopait,,  146  Uam^ 
R.  912,  SOXilJL  604.  And  see  Naou-  596,  16  N.  E.  66^,  4  A.  S.  B.  364  and 
OBNCB.  note. 

14.  SoDthsm  R.  Co.  v.  Prather,  119     Note:  11  L.B.A.  36. 
Ala.  6SS,  24  60.  S36,  72  A.  S.  R.  949.     See  Pttoziiun  CAiraB. 

16.  North  Binmnghonk  St  R.  Co.  v.  18.  PennsylTama  Ca  v.  Stegemeier, 
GUdenrood,  89  Ala.  247,  7  So.  360, 18  US  Ind  305,  20  N,  E.  S48,  10  A.  S. 
A.  S.  R.  105.  ,  .  R.  136;  Baker  v.  Pendergastf  82'OhiOL 

16.  BroBchart  t.  Tuttle,  69  Conn.  1.  St.  49^  30  Am.  R«|>4  •  ' 
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which  was  negatived  hy  the  dear  evidence  of  his  sense?,  and  if  he  is 
injured  hia  own  due  care  must  be  determined  irreq>ective  of  the 
assumption  that  the  ordinanoe  would  be  complied  wiUi  by  others.'* 


183.  Fnnetlons  fff  Hoiiidpal  CounelL — ^AU  the  legislative  powers 

of  a  New  England  town  are  ex«xsised  by  the  inhabitants  directly, 
assembled  in  town  meeting,  and  in  recent  years  there  has  been  a 
reversion  to  the  principle  of  direct  legislation  in  municipal  affairs 
in  some  of  the  states  by  the  adoption  of  the  initiative  and  referen- 
dum.^ In  other  instances  all  the  executive,  legislative  and  adminis- 
trative powers  of  the  municipality  are  concentrated  in  a  commission^ 
In  the  vast  majority  of  American  municipalities,  however,  thef  legis- 
lative power  of  the  corporation  is  vested  in  a  municipal  council,  com- 
posed of  representatives  of  the  people,  sometimes  elected  at  large,  but 
more  usually  by  wards  or  distiicts,  and  consisting  sometimes  of  one 
chamber  and  sometimes  of  two.  In  this  council  were  formerly  vested 
executive  and  administrative  as  well  as  l^iialatiTe  functions,  and  also 
the  power  to  elect  aU  municipal  officers  not  chosui  directly  by  the 
people,  but  in  m6re  recent  times  the  tendency  has  been,  in  the  larger 
cities  at  least,  to  vest  executive,  administrative  and  appoihtive  powers 
in  the  mayor  and  to  limit  the  council  to  legislative  functions.  It  is 
still  the  rule,  however,  that  all  powers  granted  to  a  municipal  corpo- 
ration are  vested  in  me  council  unless  expressly  delegated  to  some 
other  officer.  While  strictly  spealdng  the  council  is  not  the  corpo- 
ration, it  represents  and  acts  for  the  corporation,  and  the  acts  of  a 
municipal  council  within  its  constituted  authority  are  not  merely  acts 
attributed  to  the  corporation  upon  principles  of  the  law  of  agency; 
but  they  are  the  acts  of  the  corporation  itself. 

184.  Meetings  of  CounciL — The  powers  of  a  municipal  council 
must  be  exercised  at  a  meeting,  le^Ily  called.  Action  of  all  the 
members  of  the  oopncil  separately  is  not  the  action  of  the  council.' 
It  is  generally  provided  either  by  sta,tute  or  by  the  rules  adopted  by 
the  council  that  r^ular  meeting  of  the  council  sball  be  had  at  cer- 
tain specified  times,  and  no  further  notice  of  such  meeting  is.  required. 
If  any  member  fails  to  attend  he  voluntarily  waives  his  right  to  par- 
ticipate in  the  business  transacted  at  the  meeting.  In  addition  to 
regular  or  stated  meetings,  provison  is  always  made  for  q)ecial  meet- 
ings, upon  the  call  of  the  mayor  or  other  presiding  officer  or  of  a 
cet'tain  number  of  the  members  of  the  council,  and  notice  of  such 

19.  Baker  v.  Pendei^ast,  32  Oiao  6t  8.  Zottman  v.  Sn  Frtsameo,  20 
404.  30  Am.  Bep.  620.  Gal.  96,  81  Am.  Dee.  96;  Marphy  t. 

20.  See  supra,  par.  62,  and  ikifn,  Alhia^  22  Oxe^  10^  29  Pae,  flft 
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ineetingB  should  be  given,  if  practicable,  to  evei?  member  of  the 

council,'  and  should  specify  the  business  to  be  transacted  at  the  meet- 
ing if  it  is  to  consist  of  other  than  routine  matters.  When,  however, 
all  the  members  of  the  council  meet  and  act  aa  ft  body,  it  has  been 
held  that  they  may,  at  such  meeting,  or  at  any  acQoumed  session 
thereof,  transact  any  business  within  the  powers  conferred  by  law, 
notwithstanding  no  written  call  for  the  meeting  was  made  as  required 
by  law  or  in  case  one  was  made  which  failed  to  specify  the  purpose 
of  the  meeting,^  and  there  is  authority  for  the  proposition  that  if 
proper  notice  is  given  that  a  meeting  is  to  take  place  and  a  quorum 
aasemblea.it  may  transact  any  buainesa  within  the  general  powers 
of  the  cotmcil ;  tiie  qradfication  of  certain  objects  in  the  notice  does 
not  exclude  action  upon  others.'  In  the  absence  of  statutory  authori- 
zation a  mnnicipai  council  has  no  autiiority  to  hold  meetinga  outside 
the  municipal  limits,  and  aU  acts  and  proceedings  at  such  a  meeting 
are  void.*  The  meetings  of  a  municipal  council  are,  as  a  rule,  not 
public  meetings,  and  members  of  the  public,  newspaper  reporters 
m  even  citizens  and  taxpayers  of  the  municipality  have  no  right  to 
attend  such  meeting  without  the  consent  of  the  council.'  When, 
however,  the  statutes  expressly  require  the  meetings  of  the  council 
to  be  open  to  the  public  the  council  cannot  evade  this  provision  by 
resolving  itself  into  a  committee  of  the  whole.^ 

185.  Determination  as  to  Election  and  Qnallficatlon  of  Members.— 
There  is  some  authority  to  the  effect  that  a  municipal  council  has 
an  inherent  power  to  determine  the  election  and  qualification  of 
its  own  members,'  but  in  any  event  this  power  is  given  to  it  by 
statute  in  almost  every  instance.*®  It  is  held  in  some  jurisdictions 
that  a  power  so  granted  is  exclusive,  and  that  a  determination  by  a 
municipal  council  is  not  open  to  review  by  the  courts,  and  that  there 
is  no  constitutional  objection  to  the  existence  of  such  a  power,  either 
as  bestowing  judicial  functions  upon  legislative  officers,  or  as  denying 
a  judioia]  remedy  for  a  wrong.*^   Even  when  the  statutes  expressly 

S.  Stow  T.  Wyw,  7  Conn.  214,  18  7.  Tmby  v.  Mason,  [1908]  1  Oh. 
Am.  Dee.  99;  &iozviUe  v.  EnoniUe  467,  77  Lu  J.  Cb.  230,  72  J.  P.  89,  98 
Vaster  Co.,  107  Ttnn.  847,  64  S.  W.  L.  X.  N.  S.  349,  24  Times  L.  Bep.  2&% 


i.  Uunean       Frtmaat,  30  Ndk  note,  1  British  Ri^.  Gas.  283  and  note. 

843,  47  N.  W.  280,  27  A.  S.  R.  438,  9  8.  Notes:  13  Aim.  Cas.  407;  1  Brit- 

L.R.A.  786,  oTerrnled  on  anotfaar  point  ish  Bnl.  Cas.  296. 

by  RoBcnbloom  t.  SUte,  64  Neb.  342,  9.  Note:  16  Ann.  Caa.  163, 163. 

89  N.  W.  101^  67  L.R^.  922.  10.  Sberidao  r.  St.  Lonia,  183  Mo. 

6.  State  T.  Pinkannan,  63  Conn.  176,  25,  81  S.  W.  1082,  2  Ann.  Cas.  480; 

28  Aa  110, 22  L.R.A.  653.  State  v.  Eempf,  69  Wis.  470,  34  N.  W. 

8.  Andsnon  ▼.  Soath  Taneosrer,  226,  2  A.  S.  Rw  753. 

46  Can.  Sup.  Gt  «36,  Ann.  Ca&  1912B  Note:  16  Au.  Cas.  US. 


632  and  note. 


II.  New  Orlaaaa  v.  Morgan,  7  Mart. 
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give  the  courts  the  power  to  pass  upon  contests  over  the  election  of 
members  of  a  municipal  council,  the  righ^  of  the  council  to  judge 
of  the  election  of  ita  own  mem)jers  will  not  be  taken  away  by  impli- 
cation, but  the  jurisdiction  of  the  two  tribunals  will  be  conctirrent." 
It  is  held,  however,  by  the  weight  of  authority  that  although  a  city 
council  may  be  the  judge  in  the  firat  instance  of  the  qualifications 
of  its  members,  the  courts  may  at  least  determine  whether  as  a 
matter  of  law  the  facts  found  constitute  a  disqualification."  When, 
however,  the  statutory  or  charter  provision  is  that  the  municipal  coun- 
cil shall  be  the  final  judges  of  tiie  election  and  qualifications  of  its 
own  members,  the  council  is  the  sole  tribunal  to  determine  the  legality 
of  the  election  of  its  members.**  The  proper  remedy  of  the  candidate 
rejected  by  the  council  is  quo  warranto  or  information  in  the  nature 
of  quo  warranto,  against  the  person  who  has  been  dedared  to  be 
elected,'*  or  a  writ  of  mandamus  against  the  members  of  the  council 
to  compel  them  to  recognize  and  accept  him  as  a  member  thereof." 
In  such  proceedings,  in  the  states  in  which  a  judicial  review  of  tiie 
action  of  the  council  is  permitted,  the  decision  of  the  council  will 
not  be  treated  as  making  the  matter  res  adjudicata.*'  When  the  right 
to  a  seat  in  a  municipal  council  is  contested  in  the  courts  neither 
party  has  a  right  to  tnal  by  jury.'*  Power  to  determine  the  qualifi- 
cation of  members  warrants  the  disqualification  of  a  candidate  who 
received  the  highest  number  of  votes,  but  it  does  not  give  the  council 
the  power  to  fill  the  vacancy  thereby  created  by  declaring  the  next 
eligible  candidate  receiving  the  highest  number  of  votes  elected.^' 
U  U  not  essential  to  the  validity  of  the  acts  of  a  municipal  council 
that  the  right  to  hia  seat  of  every  member  voting  thereon  be  legally 
unimpeachable.    The  principle  by  which  the  actions  of  de  facto 

N.  S.  (La.)  1,  18  Am.  Dec.  232;  Aao.  Cas.  19i3C  155;  State  v.  Kempf, 

People  V.  Harahaw,  60  Mich.  200,  26  69  Wis.  470,  34  K.  W.  226,  2  A.  S.  R. 

N,  W.  879, 1  A.  S.  R.  498.  763.  , 

Notes:  16  A.  S.     223;  16  Ann.  Cas.  Notes:  16  A.  S.  R.  221,  222;  16  Ana 


12.  Tremblay  v.  Murphy,  111  Me.  38,     14.  Note:  26  L.R.A.(K.S.)  212- 
88  Atl.  56,  Ann.  Gas.  19156  1074.  15.  Note:    26    UR.A.(N.S.)  208. 

IS.  People  T.  Londoner,  13  Colo.  And  ue  Quo  W^surao. 
303,  22  Pae.  764,  6  LJI.A.  444;  Den-     16.  Note:  26  L.KA.<N.a)  2U,  and 
ver  T.  Darrow,  13  Colo.  460,  22  Pae.  see  Mavdahcb,  vot  18,  p.  254  et  seq. 
784, 16  A.  S.  B.  215  and  note;  Bnek-     17.  Bnckman  v.  State.  91 FU.  48, 15 
man  v.  State,  84  Fhi.  48,  16  So.  097,  So.  697,  24  L.R.A.  806. 
24  L.R.A.  806;  State  t.  Coesncve,  85     Note:  26  LJK.A.(N.S.)  210. 
Neb.  187,  122  N.  W.  885,  26  L.RJL.     18.  Taylor  v.  Cair,  126  Tenc  235, 
fN.a)  207  and  note;  KmdaU  v.  Cam-  141  S.  W.  746,  Ann.  Gas.  1913C  155 
den,  47  N.  J.  Ij.  64,  54  Am.  Rep.  117;  and  note. 

McVeany  t.  New  York,  80  N.  T.  185,     19.  Sharidan  v.  St.  Loms,  183  Mo. 
36  Am.  Rep.  600;  Holbrook  v.  Smed-  26,  81  S.  W.  1082,  3  Ann.  Caa.  480; 
ley,  79  Ohio  St.  391,  87  N.  G;  269,  16  State  t.  MeOeaiy,  69  Tt  461.  36-  A». 
Ann.  Cas.  165  and  note;  Taykar  v.  165,  44  L3.A.  446. 
CaiT,  126  Tenn.  235,  141  ».  W.  745, 
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ofikers  are  recognized  as  binding  is  appIiM  to  &e  members  of 
a  municipal  council  as  well  as  to  axecnitive  and  administrative  officers.* 
186.  Presiddig  Offlcer^When  the  statutes  provide  that  t^e  mayor 
shall  preside  at  meetings  of  the  city  council,  be  is  a  constituent  part 
of  the  council  for  certain  purposes,  and  he  sits  and  acts  therein, 
but  he  is  not  in  any  proper  sense  a  member  of  the  council,'  unless 
the  statutes  expxessly  so  provide.*  In  the  absence  of  a  statutory  pro- 
visioni  that  the  mayor  shall  preside  at  meetings  of  tbe  city  council, 
the  council  elects  its  own  presiding  officer.  The  person  go  chosen 
is  not  an  officer  of  the  city  but  merely  an  officer  or  servant  of  the 
city  council  which  dected  him,  and  as  such,  according  to  the  rules 
of  parUamentary  law,  is  removaUe  at  the  will  or  pleasure  of  that 
body.*  The  nature  and  extent  of  the  authority  of  the  presiding 
officer  of  the  council,  in  the  absence  of  rules  of  procedure  adopted 
by  the  council  and  of  statutory  provisions  upon  tiie  subject,  can  only 
be  determined  by  such  prinoiples  of  parliamentary  usage  as  have  been 
generally  adopted  or  observed  in  deliberative  assemblies,  and  which 
are  reasonably  essential  to  the  due  execution  of  the  legitimate  business 
of  the  council.  He  represents  the  assembly  in  determining  and  declar- 
ing its  will  upon  matters  properly  before  it  If  it  has  ^opted  rules 
of  procedure  which  are  legally  unobjectionable,  it  is  his  duty  to 
apply  and  enforce  them.  If  it  has  not  enacted  a  code  of  rules,  he  is 
still  bound  by  the  legally  expressed  will  of  tiie  assembly,  ascertoined 
from  competent  evidence.  His  power  is  not  ordinarily  absolute  and 
original,  but  qualified  and  derivative.  It  is  his  duty  to  declare  the  will 
of  the  body  over  which  he  presides,  ascertained  by  rule  previously 
adopted,  or,  in  the  absence  of  such  rules,  by  other  methods  not 
repugnant  to  the  due  and  orderly  procedure  of  a  deliberative  body. 
In  the  latter  case  it  may  happen  that  general  parliamentary  usage 
affords  in  the  particular  instance  the  only  practical  method  of  ascer- 
taining and  declaring  the  legislative  purpose.  The  presiding  officer  of 
a  legislative  asseinbly  has  no  power  arbitrarily  to  declare  an  adjourn- 
ment of  a  meeting  thereof,  without  the  consent  of  a  majority  of  the 
members,  unless  he  has  exhausted  all  his  legitimate  powers  for  pre- 
serving order  before  declaring  the  adjoumm^t,  or  unless  the  meeting 
is  in  such  a  state  of  disorder  and  excitement  that  the  transaction  of 
business  is  impracticable.   If  a  meeting  of  a  city  council  is  illegally 

tt.  See  infra,  par.  214-  UR.A.  613;  State  v.  Miller,  62  Ohio  St. 

1.  Hagnean  v.  Fremont,  90  Neb.  436,  57  K  E.-227,  78  A.  S.  R.  732; 
843,  47  N.  W.  280,  37  A.  S.  R.  436,  9  Tftylor  y.  Can,  125  Tepn.  235,  141  S. 
L.B.A.  786,  OTCVmled  on  another  point  W.  746,  Ann.  Cas.  1913C  155. 
bv  Rosenbloom  t.  State,  64  Neb.  342,     3.  People  v.  Harshaw,  60  Mich.  200, 
89  N.  W.  1063,  67  L.R.A.  922.  26  N.  "W;  8T9,  1  A.  S.  R.  498. 

8.  People     I^oodoaer,  13  Colo.  303,     4.  State  v.  Kiicbli,  63  Minn.  147,  54 
22  Pa«.  764,  6  hMJk,  444;  Gate  v.  N.  W.  1069, 19  L.BX  779. 
Hartitt,  70  N.  H.  135^46  AU.  54.  46 
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adjourned  by  its  presiding  officer,  who  vithdrawa,  a  quorum  of  the 
members  of  the  council  may  elect  a  diairman  and  temporary  derk 
for  that  meeting,  and  proceed  with  the  tmnsaction  of  such  busioees 
as  the  council  is  auth<«ized  to  transact.'  When,  however,  the  statutes 
provide  that  the  mayor  of  the  city  shall  preside  at  all  meetings  of 
the  municipal  council  at  which  he  ia  present,  a  meeting  at  which  he 
is  present  and  does  not  preside  is  incapable  of  effective  action;  and 
if  when  he  rules  a  motion  out  of  order  and  declines,  to  put  i^  the 
moving  party,  instead  of  appealing  from  the  ruling,  puts  the  motion 
himself  and  declares  it  to  be  carried,  such  action  is  of  no  legal  effect, 
even  if  a  majority  of  tiie  council  voted  in  support  of  the  motion  so 
put*  The  mayor  cannot  by  adjourning  the  ooundl  to  a  tame  l>eyond 
-  the  expiration  of  a  period  at  which  it  may  lawfully  perform  a  certain 
act  prevent  it  from  taking  any  action  thereon.* 

187.  Quorum. — ^It  is  well  settled  that  a  majority  of  the  duly 
elected  members  of  a  municipal  council  constitute  a  quorum,  in  the 
absence  of  special  statutory  provision  to  the  contrary,'  and  a  council 
has  no  implied  power  to  adopt  a  rule  that  a  greater  or  less  number 
shall  constitute  a  quorum.'  When  the  mayor  is  authorized  to  pre- 
side over  the  meetings  of  a  city  council,  he  is  not  a  member  of  such 
(Muncil  and  cannot  be  counted  in  determining  the  presence  of  a 
quorum.'*  When  the  statutes  give  the  members  of  the  council  who 
assemble  at  a  duly  called  meeting,  though  less  than  a  quorum,  power 
to  compel  the  attendance  of  absent  members,  they  may  exercise  this 
power  by  sending  police  officers  to  bring  in  the  absent  members 
forcibly,  and  even  if  the  officers  exceed  their  authority,  if  enough 
members  are  brought  in  to  constitute  a  quorum,  the  proceedings  of 
the  council  subsequently  taken  are  valid.**  In  order  to  keep  the 
meeting  alive  the  members  of  the  council  who  were  present 'when  it 
wad  called  to  order  need  not  actually  remain  in  their  seats  while 
the  absent  members  are  being  arrested  and  gathered  in.*' 

188.  Necessity  for  Compliance  with  Statutory  Provisions  as  ts 
Mode  of  Procedure. — ^When  a  statute  provides  a  mode  of  procedure 
for  municipal  councils  designed  to  protect  the  citizens  and  taxpayers 
from  hasty  and  ill  considered  legislation  or  to  enforce  publicity  in 
the  actions  of  the  council  the  mode  <^  procedure  thus  prescribed  muRt 

5.  Attornev-Oeneral  t.  Bemiek,  73  9.  Heiakell  r.  Baltimore,  66  Md.  125, 
K.  H.  25,  »  AtL  871,  XU  A.  B.  B.  4  AtL  U6,  67  Am.  Bep.  308;  Zeiter  t. 
594.  Central  B.  Co.,  84  Md.  304,  35  AtL 

6.  State  T.  Lashar,  71  Cuul  S40/42  932,  34  L.B.A.  469. 

AtL  636, 44  LJIjL  197.  10.  Cate  v.  Martin,  70  N.  H.  135,  46 

7.  Tillmim  v.  Otter,  93  Ky.  600,  20  A».  64,  48  LJLA.  613. 

8.  W.1036,  29L.B.A.m  11.  Schmulbaeh  v.  Speidel,  50  W. 

8.  Heiskell  t,  Baltimore,  65  Md.  125,  Va.  653,  40  8.  E.  56  L.B.A.  922. 
4  Aa  116,  67  Am.  Bep.  308.  12.  State  v.  Pinkwman,  63  Conn. 

Note:  6  L.BJL.  309.  176.  28  AtL  110,  23  Xai:A.  653. 
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b»  strictly  observed.  Such  atatatory  provinoiu  oonstLtate  conditions 
precedent,  and  unless  an  ordmano»  w  resoiluti<WL  is  adopted  in  com- 
pliance with  the  conditions  and  directLoDS  thus  prescribed  it  will  have 
no  force.'*  Among  the  requizecaents  thus  held  to  be  mandatory  ia 
included  a  provision  that  ordinances  shall  be  read  upon  three  distinct 
daya'*  So  also  statutes  requiring  the  "aye"  and  "no"  vote  to  be 
taken  on  certain  questions  and  entered  upon  the  permanent  record 
of  the  common  council  of  a  dty  are  geners^y  held  to  be  mandatory, 
and  the  requirement  that  the  record  be  kept  stands  on  no  different 
footing  from -that  relating  to  the  manner  of  voting.  The  reason 
for  such  enaetments  is  that  ihe  peqple  gm^Uy,  and  particularly  the 
constituency  of  an  alderman,  are  entitled  to  know  how  their  repre- 
sentatives vote  on  important  questions.  In  order  that  they  may  know, 
it  is  quite  as  important  that  the  record  of  the  vote  be  preserved  as  it 
is  ihtX  it  be  taJcra  in  such  a  manner  that,  it  ea&  be  preserved.'* 
Where  the  city  council  of  a  municipality  is  composed  of  a  certain 
number  of  members,  and  it  appears  from  the  nuButes  of  a  meeting 
that  such  number  voted  in  favor  of  a  resolution  relating  to  a  public 
improvement,  this  is  equivalent  to  stating  that  the  members  voted 
"yea,"  and  is  a  substantial  and  duffioi«at  compliance  with  a  statute 
requiring  a  yea  and  nay  vote  on  any  such  resolution.'*  If  a  munici- 
pal ordinance  is  to  be  overthrown  because  irregularly  adopted,  it 
must  appear  affirmatively  from  the  journals  of  the  common  council 
that  the  mandatwy  provisions  of  the  city  ch^^r  relative  to  the 
passage  of  the  oidinanGe  have  not  been  observed;  and  mere  silenos 
of  the  record  does  not  amount  to  such  a  showing.'' 

189.  Rulee  of  Precedore. — Rules  of  procedure  are  rules  made  by 
any  legislative  body  as  to  the  mode  and  manner  of  conducting  the 
business  of  the  body.  They  are  intended  for  the  orderly  and  proper 
disposition  of  the  matters  before  it.  Thus,  what  committees,  and 
upon  what  subjects  they  shall  be  appointed ;  what  shall  be  the  daily 
order  in  which  the  business  shall  be  taken  up ;  in  what  order  certain 
inoti<HU  shall  be  roeeived  and  acted  upon,  and  many  other  kindred 
matters  are  proper  subjects  of  the  rules  of  procedure.  These  rules 
operate  nowhere  exoept  in  the  legislative  hall  of  the  body  ihat  adopts 
them,  and  in  this  countoy,  wh^  what  are  called  in  ikigland  stand^g 

IS.  Auniston  t.  Davis,  98  Ala.  829,  16.  Whittaker  t.  Deadwood,  23  S. 

13  So.  331,  39  A.  S.  B.  94;  Baltimon  D.  638,  122  N.  W.  690,  139  A.  S.  R. 

V.  Porter,  18  Ud.  28«,  79  Am.  Dee.  1076. 

686.  17.  SUte  v.  Atchison,  02  Kan.  431, 

14.  Swindell  v.  State,  143  Ind.  153,  140  Pac.  873,  Ann.  Cas.  1916B  500  and 

42  N.  E.  528,  35  LB.A.  50^  Clark  v.  note;  Louisville  v.  Hyatt,  2  B.  Men. 

Crane,  5  Mich.  151,  71  Am.  Dec.  776.  (Ky.)  177,  36  Am.  Dec.  694;  Leonard 

1&  Delphi  V.  Evans,  36  Ind.  90,  10  v.  Spaiks,  117  Ho.  1C3,  22  S.  W.  899, 

Am.  Rep.  12:  State  t.  ^waukee  EW  38  A.  S.  R.  643  and  note;  Portland  v. 

trie  ttv.,  ete.,  Co.,  144  Wis.  386,  129  Yiek,  44  Die.  439,  76  Pae.  706, 102  A. 

N.  W.  623, 140  A.  S.  B.  1026.  S.  B.  633. 
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orders  are  almost  unknown,  expire  at  "tha  end  of  the  session.  A 
municipal  council -has  inherent  -  power  to  make  rules  of  pirocedure 
for  its  own  government,  provided  euclv  rules  are  not  inconmstciU 
with  the  constitution  or  with  any  statote  of  the  8tate.^^  Such  rules 
<^annot  have  the  e£Fect  of  limiting  the  powers  of  the  mouioipal  council 
as  established  by  statute,  ani3  an  enactment  which  is  aotually  adopted 
by  a  municipal  assembly  in  accordance  with  its  statutory  powere  is 
not  invalid  because  its  own  rules  of  procedure  were  not  complied 
with,  whether  they  were  in  tCL-ms  suspended  or  waived,  or  merely 
tacitly  ignored.^*  '  It  has  been  held,  howerer,  that  when  tiie  statutes 
expressly  authorized  the  municipal  council  to  establish  rules  of  pro- 
cedure, and  such  rules  were  established  by  ordinance,  they  have  all 
the  force  of  a  statute,  and  cannot  be  repealed,  suspended  or-  waived 
except  by  action  of  the  council  of  equal  formalily.^ 

190.  Number  »f  Votes  Required. — It  is  well  settled  that  a  majority 
of  a  quorum  of  a  municipal  council  have  the  right  to  take  any  action 
which  is  within  the  power  of  the  entire  council,  unless  the  statute, 
charter  or  by-laws  governing  tho  council  provides  otherwise,^  and 
the  weight  of  authority  is  to  the  effect  that  a  majority  vote  need  not 
be  a  majority  of  all  those  present,  if  it  has  a  majority, of  those  voting 
and  a  quorum  is  in  fact  present.  If  members  present  desire  to  defeat 
a  measure  they  must  vote  against  it,  for  inaetion  will-not  accoraplii^h 
their  purpose.  Their  silence  is  acquio'ccnce  rather  than  opposition,'^ 
and  a  blank  ballot  is  not  to  be  considered  in  estimating  the  total 
number  of  votes  cast  for  an  offtoe.'  There  are,  however,  decisioiia 
to  tlie  effect  that  a  measure  is  not  carried  unlass  it  baa  tbe  vote  of  a 
majority  of  those  present  rt  the  meeting,  and  coaaequeotly  a  iQfu.«al 
to  vote,  or  the  casting  of  a  Uanlc  ballot,  is  equivalent  to  a  vote  in 

18.  Heiskelt  v.  Baltimora,  65  Md/  1.  Chamberlain  v.  Dovtr,  13  Me. 
125.  4  Atl.  116,  57  Am.  Rep.  308 ;  Miir-  4C6,  29  Am.  Dee.  517 ;  State  v.  Tyrrell, 
doch  V.  Strange,  99  M<1.  8i),  57  Atl.  158  Wis.  425, 149  N.  \V.  286,  Aun.  Cas. 
628,  3  Ann.  Cas.  66.    See  also  Zciler  1916E  270  and  note. 

V.  Cerifral  R.  Co..  S4  Md.  304,  35  Atl.     %  Launtz  v.  People,  113  111.  137.  56 

932,  31  L.H.A.  469.  Am.  Rep.  405;  RariinUe  Gaa  Co.  r. 

19.  State  V.  Pinleennan,  63  Conn.  Rushville,  131  Ind,  206,  33  N.  E.  72, 
176,  28  Atl.  UO,  22L.R.A.  653;  Terri-  16  A.  S.  R.  388  and  note,  6  UR.A. 
tory  V.  Dondero,  21  Hawaii  19,  Ann.  315;  State  v.  Yates.  19  Mont.  239.  47 
Cas.  1914D  1192  and  note;  Wheelock  Pac.  1004,  37  L.R.A.  205;  Atty.-Gcn. 
V.  Lowell,  106  MaRS.:220,  81  N.  E.  fJ77;,  v.  Shepard,  62  N.  ll.-  389,  13  A.  S.  R. 
12-1  A.  S.  R.  543,  12  Ann.  Ca3.  1109";  576  and  note. 

Teiiby  v.  Mason,  [1908]  1  Ch.  457,  77      Note:  6  L.R.A.  308.   See  also  Smith 

L.  .J.  Ch.  230,  72  J.  P.  89,  98  L.  T.  N.  v.  Proctor,  130  N.  Y.  319,  29  N.  K. 

S.  349.  24  Times  L.  Rep.  254,  6  L.  G.  312,  14  L.R.A,  403{  POx  v.  Seattle,  43 

R.  233,  13  Ann.  Cas.  403,  1  British  Wash.  74,  86  P&o.  379,  117  A.  S.  R. 

Rul.  Cas.  282.  ,  1037  and  note. 

20.  Swindell  v.  State,  143  Ind.  153,      3.  Murdoch  t.  Strange,  99  Md.  89, 
42  N.  K.  528,  35  L.R.A.  50;  State  v.  57  AtL  026,  3  Ann.  Caa.  66  aiid  hetew 
Swindell,  146  Ind.  527,  45  N.  E.  700,  " 
68  A.  S.  R.  375. 
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the  negative.*  When  it  is  provided  by  statute  that  a  oertain  matter 
may  be  enacted  only  by  unanimous  vote,  the  unanimous  vote  of  those 
present  at  the  meeting  is  all  that  is  necessary,*  and  when  a  larger  pro- 
portion than  a  bare  majority  is  required,  the  requisite  proportion 
of  those  present  and  voting  is  usually  deemed  sufficient,  provided, 
of  course,  that  a  quorum  is  present.*  When,  however,  the  statute 
requires  the  vote  of  a  majority  or  a  greater  proportion  of  "the  mem- 
bers" of  the  council  it  has  been  held  that  a  measure  crfnnot  be  enacted 
by  a  majority  of  those  present,  unless  they  also  constitute  a  major* 
ity  of  all  the  members  of  the  council,  both  present  and  absent.'' 
A  statutory  provision  that  a  measure  may  be  passed  only  by  the 
vote  of  a  certain  proportion  of  the  "entire  council"  has  been  con- 
strued to  mean  all  tiie  members  of  the  board  in  existence  at  the 
time  that  such  ordinance  is  passed,  and  not  all  of  those  originally 
elected.*  It  bcGs  been  held,  however,  that  when  a  statute  provides 
(hat  the  vote  of  two-thirds  of  the  members  elected  to  tbe  common 
council  shall  be  necessary  to  pass  an  ordinance  of  a  certain  character 
the  faet  that  there  are  vacancies  in  office  due  to  death  or  resignation 
does  not  diminish  the  niunber  of  votes  necessary  to  pass  the  ordi- 
nance* 

191.  Castiag  Vote  of  Mayor. — ^When  it  is  provided  that  the  mayor 
nhall  have  a  casting  vote,  he  can  vote  only  to  break  a  tie  and  not 
to  make  one.'*  A  tie  exists  at  an  election  by  a  municipal  council 
when  the  votes  are  equally  divided  among  three  and  but  two  arc 
to  be  chosen,  and  the  mayor  may  give  the  casting  vote  for  two,'* 
and  when  a  majority  of  the  members  present  is  required  and  one 
half  vote  in  favor  of  a  proposition  and  the  other  half  refuse  to  vote, 
the  mayor  may  give  the  casting  vote  in  favor  of  the  proposition.** 
So  also  it  has  been  held  that  when  a  majority  of  the  whole  council 
is  required  and  one  half  favor  a  measure  and  of  the  other  half  some 
oppose  it  and  others  are  absent,  the  measure  may  be  carried  by  the 
mayor's  casting  vote.^'   When  the  statute  provides  that  the  mayor 

4.  Lawrence  v.  IngersoII.  88  Tenn.  9.  PoUwky  v.  Sfihmid,  128  Mioh.  €99, 
52, 12  S.  W.  422,  17  A.  S.  R.  870  and  87  N.  W.  1030,  92  A.  S.  B.  5W  and 
note,  6  L.R.A.  308  und  note.  note,  55  L.R.A.  614. 

5.  Snn  Chrl<«tinn  Inv.  C6.  t.  Snn  10.  Brown  v.  Foster,  88  Ke.  49,  33 
Francisco,  1G7  Cal.  762,  141  Pac.  384,  Atl.  662,  31  i.R.A.  U6.  ' 

52  LJl.A.{X.H.)  ti7li;  Atkins  v,  Phil-  11.  Wooster  v.  Mullins,  «4  Conn, 

lip  J,  26  Pla.  2-61,  8  So-  429,  10  L.R.A.  340,  30  Aa  144,  25  L.R.A.  694. 

158.  12.  LanntB  v.  People,  113  111.  137, 

8.  Zeiler  v.  Central  R.  Ca,  84  Md.  65  Am.  Rep.  405;  State  v.  Yates,  19 

304,  35  AtL  932,  34  L.R.A.  469.  Mont.  239,  47  Pac.  1004,  37  L.B.A. 

7.  Auniston  v.  Davis,  98  Ala.  629,  205. 

13  8o.  331,  39  A.  S.  R.  94  and- note.        13.  Ifagnean  v.  Tiemont  30  Neb. 

Koto:  6  LiI.A.  308.  "  843,  47  N.  W.  280,  27  A.  S.  R.  486, 

8.  Salem  v.  Wachovia  Loan,,  et^  9  L.R.A.  786,  overruled  on  another 
Co.,  143  N.  C.  110,  55  S.  E.  442,  118  point  bsr  Roaenbloom  v.  State,  64  Neb. 
A.  S.  R.  791  and  note.                   .  3^  89  N.  W.  1053,  57  L.R.A.  922. 
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shall  have  a  casting  voie.in  the  case  of  a  tie,  and  does  not  luait  this 
casting  vote  to  any  particular  kind  or  class  of  business,  it  extends 
to  all  matters  which  may  properly  come  before  the  board,  even 
including  the  confirmation  of  an  officer  whom  the  idayor  himself 
has  nominated.'*  When  there  is  no  tie  the  mayor  has  no  duty  to 
perform,  and  it  is  unnecessary  for  him  to  declare  the  result  of  a  vote 
of  the  council.'* 

192.  Approval  or  Veto  by  Mayor. — ^'hile  the  signature  or  approval 
of  the  mayor  is  not  always  essential  to  the  validly  of  an  ordiaance, 
when  it  is  regularly  passed,  yet,  if  its  submission  to  him  for  approval 
or  veto  is  made  neeessarj'  by  the  express  terms  of  the  charter,  before 
the  ordinance  can  become  law,  such  requirement  is  mandatory,  and 
the  failure  to  observe  it  is  fatal  to  the  ordinance.'*  If  a  statute 
requires  resolutions  of  the  dty  council  to  be  approved  and  signed 
by  the  mayor,  the  fact  that  he,  as  presiding  ofhcer,  heard  the  resolu- 
tion read,  put  the  motion  for  its  adoption,  declared  it  adopted,  and 
in  fact  approved  it,  and  signed  and  approved  the  journal  in  which 
it  was  entered,  does  not  dispense  with  his  approving  the  resolution  in 
the  manner  pointed  out  in  the  statute."  The  fact  that  an  ordinance 
is  not  signed  by  the  mayor  of  a  city  after  its  passage  does  not,  how- 
ever, render  it  invalid,  if  the  statute  requiring  it  to  be  so  signed  also 
provides  that,  if  the  mayor  shall  "neglect  or  refuse  to  sign  any  ordi- 
nance, or  return  the  same  with  his  objections  in  writing  at  the  next 
meeting  of  the  board  of  aldermen,  the  same  shall  become  a  law 
without  his  signatiure."  '^  If  an  ordinance  is  submitted  to  the  mayor 
and  approved  by  him  within  the  time  specified  by  law  it  is  in  effe<'t, 
although  the  council  adjourned  as  soon  as  the  ordinance  was  enncled 
and  was  not  in  sesuon  again  until  after  the  time  for  approval  expired.'* 
Even  when  the  mayor  is  given  the  power  of  approval  or  veto  in 
general  terms,  it  does  not  extend  to  matters  which  are  not  legislative 
in  character.  Thus  tiie  approval  of  the  mayor  is  not  required  to 
validate  an  election  to  office  by  a  municipal  council,*"  and  the  mayor 
cannot  veto  the  judicial  action  of  the  city  council  in  determining 
the  election  of  its  own  members.'   A  resolution  that  the  municipality 

14.  State  V.  Pinkerman,  63  Conn.  30  S.  "W.  190,  48  A.  S.  R.  653,  27 
176,  28  Atl  110,  22  LJI.A.  653.  L.R.A.  769. 

15.  State  V.  Miller,  62  Ohio  St  436,  19.  Barber  Asphalt  Pav.  Co.  v. 
57  N.  E.  227,  78  A.  S.  B.  732.  Hunt,  100  Mo.  22,  13  S.  W.  98, 18  A. 

16.  Babbidge  v.  Astoria,  25  Ore.  417,  S.  R.  530,  8  L.R.A.  110. 

36  Pac  291,  42  A.  S.  R.  796  and  notfi:  20.  SUte  v.  Wagner,  170  Ind.  144» 

Shauh  V.  Lancaster  City,  156  Pa.  St.  82  N.  E.  466,  15  Ann,  Caa.  1(I63  and 

362,  26  Atl.  1067,  21  L.E.A.  69L  note;  Erwin  v.  Jersey  City,  60  N.  J. 

17.  Whitney  v.   Port  Huron,  88  U  141,  87  Atl.  732,  64  A.  S.  R.  584. 
Mich.  268,  60  N.  W.  316,  36  A.  S.  R.  1.  Cate  v.  Martin,  70  N.  H.  136.  411 
291.  Atl.  54,  48  L.RX  613. 

18.  Saleno  v.  Keoaho,  127  Ub.  027, 


Digitized  by 


Google 


19  R.  G.  U  MUNICIPAL  CORPORATIONS  S  1&3 


borrow  money  for  public  purposes  is,  however,  legislative  in  character 
and  requires  the  approval  of  the  mayor.* 

193.  Xtmidpal  Coundl  a  Continuous  Body;  Acts  as  Binding  Suc- 
cessors.— muijicipal  council  is  not,  like  the  legislature  of  a  state, 
a  body  which  exists  only  during  the  term  for  vrhich  its  members 
are  elected  and  which  is  created  anew  at  each  election,  but  is  a 
continuous  body  although  Ite  membership  may  be  changed  every 
year.'  As  a  result  of  this  princif)le  business  begun  in  a  municipd 
council  may  be  completed  after  its  members  have  gone  out  of  oflice 
and  a  new  council  has  been  elected.  While  it  is  doubtless  true  that 
as  a  rule  a  council  finishes  up  its  business  before  it  goes  out  of  office, 
it  is  likewise  true  that  in  many  instances  it  leaves  much  unfinished 
business,  such  as  the  enactment  of  ordinances  that  must  be  and  are 
completed  by  the  succeeding  council ;  but  at  m<Kt  where  the  rule  that 
a  council  must  complete  all  business  before  going  out  obtains,  it  is 
because  such  rule  has  been  adopted  as  a  matter  of  parliamentary 
custom,  and  not  followed  as  a  matter  of  law ;  and  the  courts  ai'e  not 
required  to  recognize  aU  parliaraenttnry  rules  that  may  be  adopted 
by  a  body  of  legislative  functions.*  So  also  a  municipal  council  may 
take  action  which  will  not  go  into  effect  until  the  terms  of  its  mem- 
bers have  expired.  The  fact  that  one  city  government  composed  of 
one  set  of  indiWduals  might,  upon  a  given  question,  do  precisely 
the  reverse  of  another  city  government  composed  of  a  different  set 
of  individuals  does  not  affect  the  right  of  the  tribunal  as  a  city 
government  to  act  upon  any  measure  properly  before  it."  With  respet-t 
to  the  power  of  a  municipal  couneil  to  enter  into  a  contract  on  beliolf 
of  the  municipality  which  will  extend  beyond  the  term  for  which 
the  members  of  the  council  were  elected  a  distinction  is  drawn  based 
upon  the  subject  matter  of  the  contract.  Thus,  where  the  contract 
involved  relates  to  governmental  or  legislative  functions  of  the  council, 
or  involves  a  matter  of  discretion  to  bo  exercised  by  the  council 
unless  the  statute  conferring  power  to  contract  clearly  authorizes 
the  council  to  make  a  contract  extending  beyond  its  own  term,  no 
power  of  the  council  so  to  do  e^dst^,  since  the  power  conferred  upon 
municipal  councils  to  exercise  legi^tive  or  governmental  functions 
is  conferred  to  be  exercised  as  often  as  may  be  found  needful  or 
politic,  and  ibe  council  presently  holding  such  powers  is  vest^  with 
no  discretion  to  circumscribe  or  limit  or  diminish  their  efficiency, 
but  must  transmit  them  unimpaired  to  their  successors.*    But  in 

2.  Long  V.  Lemoyne,  222  Pa.  St.  311,  4.  Beuter  v.  Meaeham  Contractiiig 
71  Atl.  2U,  21  L.RA.(N.S.)  474.         Co.,  143  Ky.  557, 136  S.  W.  1028,  Ann. 

3.  Renter  v.  Meaeham  Contracting  Cas.  1912D  265. 

Co.,  143  Ky.  557, 136  S.  W.  1028,  Ann.      B.  Biddeford  v.  Tates,  104  Me.  506, 
Cas,  1912D'265  and  note;  BiddefoKl  72  Atl.  335,  15  Ann.  Cas.  1091. 
V.  Yatefi,  104  Me.  506,  72  Atl.  335,      6.  Illinois  Trust,  etc.,  Bank  v.  Ar^ 
15  Ana.  Cas.  1091.  kanaas  City,  76  Fed.  271, 40  U.  S.  App. 
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the  exercise  of  the  business  powers  of  a  city,  tU?  Djvinic*paJity  anii 
its  offiters  are  controlled  by  no  such  rule,  and  they  may  lawfully 
exercise  th^  powers  m  the  same  way,  and  in  their  exorcise  the  city 
will  be  governed  by  the  same  rules  which  control  a  private  individual 
or  a  business  corporation  under  like  drcumstaoces.'  'The  latter  class 
inchides  such  functions  as  securing  a  supply  of  water  or  light  for 
the  inhabitants  of  the  municipality,*  or  providing  for  the  public 
printing.'  The  appointment  and  removal  of  public  officers  is  a 
goTernroentoI  function,  and  a  municipal  council  caanot  engage  a 
public  officer  by  contract  for  a  tenn  extending  beyond  that  of  its 
own  members,  so  as  to  impair  the  right  of  their  successors  to  remove 
such  officer  and  to  appoint  another  in  his  place.^^  But  this  prin- 
ciple has  no  application  to  persons  holding  a  mere  employment, 
such  as  school  teachers,  and  with  them  a  contract  may  be  made 
extending  beyond  the  term  of  the  members  of  the  council  who  make 
it." 

257,  22  C.  C.  A.  171,  34  L.R.A.  519;  1,  77  C.  C.  A.  267,  8  Ann.  Cas.  614, 
OmRha  Water  Co.  v.  Omaha,  147  Fed.  12  L.R.A.(N.S.)  736:  East  St.  Louis  v. 
I,  77  C.  C.  A.  267,  8  Ann.  Cas.  fil4,  East  St.  Louis  Gus  Light,  etc.,  Co.,  98 
12  L.R.A.(N.S.)"736;  Tempe  v.  Oor-  III.  416,  38  Am.  Rep.  97;  Valparaiso 
bell,  17  AriE.  1,  147  Pae.  745,  L.R.A.  t.  Gardner,  97  Ind.  1,  49  Am.  Hep. 
1915E  581  and  note;  Westminster  416;  Vincennes  t.  Citizens'  Gas  L^bt 
Water  Co.  v.  Westminster,  98  Md.  Co.,  132  Ind.  114,  31  N.  E.  573,  16 
n31,  56  AU.  990,  103  A.  8.  B.  434,  L.RJ..  485. 
(i4  L.R.A.  630:  Gale  v.  Kalamasoo,  23  Note:  29  L.B.A.(N.S.}  654. 
Mifh.  344,  9  Am.  Rep.  80.  Bee  also  gupia,  par.  69,  and  infra. 

Note:  29  L.R.A.(N.S.)  653.  par.  408,  409. 

7.  Ulioois  Trust,  etc.,  Bank  At-  9.  Piolcet  Pub.  Co.  v.  .Carbon 
kansae  City,  76  Fed.  271, 40  U.  S.  App.  Connty,  36  Mont.  188,  92  Pac.  524, 122 
•2o7,  22  C.  C.  A.  171,  34  L.K.A.  518;  A.  S.  &.  352,  12  Ann.  Cas.  986,  13 
Oniaha  Water  Co.  t.  Omaha,  147  Fed.  LJt.A.(17.S.)  1115.  See,  howev^,  Shel- 
],  77  C.  C.  A.  267,  8  Ann.  Cas.  614,  don  T.  Butler  County,  48  Kan.  356,  29 
12   Ii.R.A.(N.S.)    736;   MoBean   v.  Pae.  769, 16  L.BJt.  257. 

Frono,  112  Cal.  159,  44  Pao.  358,  53     Note:  20  L.R.A.(N.S.)  655. 

A.  S.  R.  191,  31  L.R.A.  794;  East  St.     10.  Tempe  v.  Corbell,  17  Ariz.  1, 

Louis  V.  East  St.  Louis  Gas  Light,  147  Pac  745,  Ii.B.A.1916E  681  and 

etc..  Co.,  98  HI.  415,  38  Am.  Rep.  97;  note;  Hilfikin  v.  Edgar  County,  142 

Vaiparaigo  v.  Gardner,  97  Isd.  1,  49  IIL  528,  32  N.  £.  403,  18  L.ILA.  447; 

Aui.  Kep.  416;  Vincennes  v.  Citizens'  Jay  County  v.  Taylor,  123  Ind.  148, 

Gas  Light  Co.,  132  Ind.  114,  31  N.  E.  23  N.  E.  752,  7  L.R.A.  160:  New 

573. 16  L.R.A.  485;  Biddcford  v.  Yates,  Brunswick  v.  Cramer,  61  N.  J.  L.  270, 

104  Me.  506,  72  Atl.  335, 16  Ann.  Caa.  39  Atl.  671,  68  A.  S.  R.  705. 

loni:  Picket  Pub.   Co.  t.  Carbcm     Notes:  29  LJt.A.(N.S,)  656;  UR~&. 

C'lmity.  36  Mont.  188,  92  Pae.  524.  1915E  582. 

122  A.  S.  R.  352, 12  Ann.  Cas.  986,. 13  11.  Gates  t.  Sehool-District,  53  Ark. 
L.K.A.(N.S.)  1115.  468, 14  S.  W.  656, 10  L.R.A.  186;  Man- 

8.  IJiinois  Trust,  etc.,  Bank  v.  Ar-  ley  v.  Scott.  108  Minn.  142, 121  N.  W. 
kansas  City,  76  Fed.  271, 40  U.  S.  App.  628,  29  LlB.A.(N.S.1  652. 

257,  22  C.  C.  A.  171,  34  LB-A.  518;  Notes:  29  L.B.A.(N.S.)  657:  L.B.A. 
Omaha  Water  Co.  t.  Omaha,  147  Fed.  1916E  682. 

894 


Digitized  by 


Google 


C.  L. 


ttimCIPAL  00RFOBATIOM6 


%  194 


194,  OrdiiunceSf  By-lavs  and  Resolutions  Distii^ished. — The 
enactments  of  a  municipal  council  may  be  in  t^  form  of  by-laws, 
ordiDances  or  resolutions.  The  terra  by-law  applies  to  the  regulation!] 
of  private  corporations,  but  it  includes  ihcse  of  municipal  corpora- 
tions Qs  well,  and  an  ordinance  and  a  municipal  by-law  are  suMan- 
tially  the  same,  ordinaace  bmng  the  teorm  u^^ually  employed  at  the 
fffesent  tim^*''  A  mtmioipol  ordinance  or  by-law  is  a  regulation 
of  a  genwal,  permanent -nature  enacted  by  the  governing  council 
of  a  municipal  corporation.**  Tiwre  are  certain  formalities  usually 
required  in  the  case  of  an  ordinance  or  by-law  to  guard  against  too 
hasty  and  iD  considered-  action,  soeb  as  a  number  of  successive  read- 
ings on  different  days;  if  there  are  two  chambers,  submission  to 
them  on  different  days ;  and,  in  any  event,  the  approval  of  the  mayor. 
A  resolntioD,  or  order  aa  it  is  sometimes  called,  is  an  informal  enact- 
ment of  a  temporary  nature,  providing  for  t^e  disposition  of  a  par- 
ticuli^  piece  of  ihe  administrative  business  of  a  municipal  corpora- 
tion. It  is  not  a  law  and  there  is  in  substance  no  difference  between 
a  resolution  and  a  motion."  A  motion,  resolution,  or  order  may  be 
enacted  in  both  chambers  in  a  few  minutea  and  usually  does  not 
require  the  approval  of  the  mayor.**  When  a  municipal  council 
is  given  power  to  legislate  in  regard  to  a  particular  subject  matter, 
and  the  statute  is  silent  as  to  the  mode  in  which  the  power  shall 
be  exercised,  an  enactment  by  the  municipal  council  is  vaJid  whether 
it  is  in  fhe  form  of  aji  ordinance  or  resolution,  even  if  the  enactment 
is  of  a  general  permanent  nature.**  It  is  only  when  the  municipal 
charter  provides  that  dtotain  subjects  shall  be  governed  only  by 
ordinance  and  Uiat  certain  formalities  shall  be  requisite  to  the  enact- 
ment of  an  ordinance  that  it  is  competent  for  the  courts  to  set  aside 
the  vote  of  a  municipal  council  upon  the  ground  that  it  was  a  reso- 
lution when  it  should  have  been  an  ordinance.*'  And  it  has  been 
held  that  even  where  the  statule  or  municipal  charter  requires  the 
municipality  to  act  by  ordinance,  if  a  rc.-olution  is  passed  in  the 

12.  State  V.  Omaha,  etG.,>Rv.,  ete.,  Aqd.  Caa.  1913C  1317  and  note;  Ciaw- 
Co.,  113  la.  30,  84  N.  W.  983,  86  A.  fordsviUe  v.  Bradin,  130  Ind.  149,  28 
S.  5.  357,  52  L.R.A.-Slo.  N.  E.  849,  3D  A.  S.  R.  214,  14  L.R.A. 

Note:  34  Aju.  Dee.  031.  .268;  Martin  v.  Oskaloosa,  126  la.  660, 

13.  8banb  v.  Lancaeter  City,  166  Pa.  102  N.  W.  529,  3  Ann.  Caa.  651  and 
St.  SGQy  26  Atl.  1067,  21  LJI.A.  fi91.  note;  Johnson  t.  gomerviUei  195  Maaa. 

Note:  34  Abb.  Dec.  631.  370,  81  N.  E.  268,  10  L.a.A.(N.S.) 

14.  State  V.  Siunmeis,  33  S.  D.  40,  715}  Whedoek  v.  Lowell,  196  Mass. 
144  N.  W.  730,  Ann.  Caa.  19166  860,  220,  81  K.  £.  977,  124  A.  S.  K.  543, 
50  L.E.A.(N.S.)  20a  12  Ann.  Cas.  U09.  , 

15.  Npte:  Aqq.  C«h.  1918C  1322.  Note:  34  Am>  Dee.  63L- 

16.  Atchiiion  Board  of  Edncation  t.  17.  Siiaub  v,  hanaastec  City,  156  Pa. 
De  Kay,  148  U.  S.  591,  13  8.  Ct  706,  St.  362,  26  Atl.  10«7,  21 LJBLA.  69L 
37  U.  S.  (L.  «d.)  573;  BatesviUe  t.  Notes:  3  Aop.  Caa.  .665:  Ann.  C««. 
BslL.JOQ  Arl|.  496,  .140, S.  W.  712,  1913C  1321.    .   ..  :  ., 
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manner  and  ivith  the  statutory  formality  ilBqtdred  in  the  cnactttient 
of  an  ordinance,  it  will  be  binding  and  effective  as  an  ordinance.^ 
195.  Delegation  of  Poiror  by  CooneO.— A  municipal  eoundl  can- 
not delegate  to  one  of  its  own  coinniittces  or  to  any  oth«r  municipal 
officer  the  power  to  decide  upon  legislative  matters  properly  resting 
in  the  judgment  and  discretion  of  the  council.^*  Thus  a  munici- 
pal council  cannot  delegate  the  power  of  enacting  police  regulations, 
or  of  issuing  licenses  when  the  exercise  of  diBCietion  is  involved,** 
or  of  determining  what  public  improvements  shall  be  undertaken 
and  the  character  and  extent  of  such  improvements/  or  of  levying 
a  tax.'  The  members  of  the  council  are  oh(»en  by  the  people  to 
represrat  the  municipality  and  tihey  are  charged  witiii  a  public  trust 
and  the  faithful  performance  of  their  dutifla;  and  the  pnbUc  is  entitled 
to  the  judgment  and  discretion,  in  all  matters  where  such  elements 
enter  into  transactions  on  behalf  of  the  municipality,  of  each  member 
of  the  body  upon  which  authority  to  act  is  conferred.  But  unless 
the  council  is  restricted  by  its  charter  or  some  statute  from  so  doing 
it  has  been  held  that  it  may  refer  matters  coming  before  it  to  a 
committee  in  order  that  they  may  examine  the  subject  matter  and 
collect  the  facts  pertaining  thereto  and  make  report  thereon  for  the 
fuller  information  of  ihe  entire  council.*  Powers  of  a  purely  minia- 
terial,  administrative  or  executive  nature  may  be  delegated  by  a 
municipal  council  to  a  committee  or  to  some  appropriate  officer.* 

18.  Note:  Ann.  Cas.  1913C  1321.  Am.  Dec.  311;  Macon  v.  Patty,  57 

19.  Clark  v.  Washington,  12  Wheat.  Miss.  378,  34  Am.  Rep.  461;  Birdsall 
40,  8  U.  S.  (L.  ed.)  544;  Bolton  v.  t.  Clark, '73  N.  Y.  73,  29  Am.  Rep. 
eUlereo,  105  Cal.  244,  38  Pae.  881,  45  105  and  note;  M«Growell  Bristol, 
A.  S.  R.  33;  Gundling  v.  Chicago,  176  89  Va.  652,  16  S.  E.  867,  20  LJUL 
m.  340,  52  N.  E.  44,  48  L.R.A.  230;  653. 

People  V.  Clean  St  Co.,  225  HI.  470,  Note:  15  Ann.  Cas.  1096. 

80  N.  E.  298, 116  A.  S.  R.  156,  9  L.R.A.  When,  however,  the  atatnte  imdw 

(N.S.)  455;  Bills  t.  Qoshen,  117  In4.  whieli  the  munieiiHUi^  Mted  ezpreasly 

221,20  N.  E.  115,  3  L.R^.  261;  Eydes  pmvided  that  the  powers  might  be 

V.  Joyes,  4  Bush  (Ky.)  464,  96  Am.  exercised  by  such  agents  as  the  mn- 

Deo.  311;  Brown  v.  Newburyport,  209  nicipality  should  diz«et,  the  power  of 

Mass.  259,  96  N.  E.  504,  Ann.  Cas.  takiiog  land  for  a  pnblie  improveBunt 

1912B  495  and  note;  Macon  v.  Patty,  may  be  delated  to  enonttTe  offlean. 

57   Miss.   378,   34  Am.   Rep.   451;  Lynch  v.  Forbes,  161  Mui.  SOfi^  37 

Thompson  v.  Sehenuerfaom,  6  N.  Y.  N.  E.  437,  ^  A.  S.  R.  402. 

92,  55  Am.  Dee.  386  and  note;  Bird-  S.  Note:  IS  Ann.  Cm.  109«. 

saU  T.  Clark,  73  N.  T.  73,  29  Am.  Rep.  a  BisseB  v.  JeflenonTille,  24  How. 

105  and  note;  Eureka  City  t.  Wilson,  287, 16  U.  S.  (L.  ad.)  064. 

16  Utah  67,  48  Pao.  ISO,  62  A.  S.  R.  Note:  15  Ann.  Gas.  1097. 

904;  MoCroweU  v.  Bristol,  80  Va.  652,  4.  Hiteheoek  t.  GalTestoa,  96  U.  8. 

16  S.  E.  867,  20  L.R.A.  653.  S41,  24  U.  S.  (L.  ed.)  666;  WflUc«r 

Note:  16  Ann.  Oaa.  1066.  t.  Towle,  166  Ind.  680,  69  N.  E.  20, 

20.  Note:  16  Ann.  Cat.  1096.  63  LJt.A.  740;  Bidaefoid  t.  Oates, 
1.  Bolton  V.  Omeran,  105  Cal.  244,  104  Me.  606^  73  Atl.  336, 16  Ann.  Caa. 

38  Pae.  881,  46  A.  S.  B.  33  and  note;  1091  and  note;  Child  t.  Bemoa,  17  R. 

Hydes  t.  Joyea,  4  Bnah  (Ey.)  464,  96  I.  230,  21  AO.  630,  12  LJLA.  67; 
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Thus  a  municipal  oonnoil  having  power  to  remove  an  officer  for 
cause  may  delegate  to  a  committee  the  duty  of  conducting  a  hear* 
ing  and  taking  the  evidence  and  may  base  its  acti(m  on^e  evidraee 
-as  reported  by  the  committee.* 

196.  Dlsqiuiification  fnm  Intsrest;— It  is  umversally  recognized 
that  it  is  improper  and  illegal  for  a  member  of  a  municipal  council 
to  vote  up<m  any  question  Inrought  before  the  council  in  which  he  is 
permally  interested.*  Thus  tite  flection  by  a  mnnicipal  council 
of  one  of  its  own  members  to  a  municipal  office  at  a  stated  compen- 
sation is  illegal  and  void,  if  the  member  participates  in  the  meeting 
at  which  he  was  elected,  and  he  cannot  recover  the  compensation 
in  an  action  against  the  municipality.'  When  the  council  is  acting 
in  a  quasi  judicial  capacity,  for  a  member  to  ptas  upon  a  question 
in  which  he  is  interested  renders  the  judgment  void,  even  if  his  vote 
was  not  necessary  to  a  decision.'  Thus  the  action  of  the  common 
■council  of  a  city  in  determining  an  election  contest  according  to  the 
"weight  of  conflicting  evidence  is  judicial  in  its  natoie,  and  a  contest- 
ant is  disqualified  to  sit  as  a  member  of  the  council  in  the  determi- 
nation of  the  contest.  His  participation  makes  the  proceedings 
invalid  even  if  the  decision  reached  did  not  depend  upon  his  vote.* 
The  laying  oat  of  a  highway  is  also  a  qoasi  judicial  function,  and 
if  a  member  of  a  municipal  council  is  one  of  those  who  petitioned 
for  the  laying  out  of  the  way  his  partidpation  in  tiie  deUfaerations 
«f  the  council  renders  its  judgment  void,  even  if  a  sufficient  number 
without  him  c<«our  in  the  result.^**  Statutes  frequently  prohibit  a 
member  of  a  municipal  eouncil  from  taking  pact  in  any  action  in 
which  he  is  personally  interested,  and  if  the  statute  is  violated  the 
action  of  the  council  may  be  avoided,  without  regard  to  actual  fraud 
or  whether  it  was  benefioal  to  the  munioipality,^^  and  a  member  who 
is  expelled  from  the  council  witho;it  a  hearing  because  of  his  interest 
in  contracts  with  the  municipality  if  he  admits  such  interest  will 
not  be  restored  to  his  seat  by  the  court."  Such  a  statute  applies 
to  a  contract  between  a  municipal  coiporation  t^nd  ^  lujvate  corpo- 

xoyd  V.  GoggoBhallr  21  R.  I.  1,  41  AtL  and  note.  / 
260,  79  A.  S.  R.  741;  Ould  t.  Rioh-     8.  Note:  13  Ann.  €u.  3S6,  837.. 
mond,  23  Oratt.  (Ta.)  464,  14  Aib..    9.  Romns' v.  Connor,  74  N.  H.  456^ 
Rep.  139.  '   -  ■  69  Atl.  777,  124  A.  S.  R.  983,- 13  Anil. 

5.  Cbaoe    Proridenoe,  36  R.  I.  331,  Cas.  334  and  note. 

m  Atl.  1066,  Abb.  Cas.  1916C  1257  '10.  In  te  Ctaakti  102'  Mb.  47r,  67 

«ttd  note.  Atl.  564,  120  A.'  3l  .R.  512. 

6.  Daly  v.  Georgia  S.,  etc.,  R.  Ca,  U.  Stone  v.  Bevans,  88  Mian.  127, 
«0  Oa.  793,  7  S.  E.  146.  12  A.  S.  R.  92  N.  W.  520,-  97  A:^  S.  R.  S06  and 
-286.    See  alao  infra,  par.  221.  note. 

7.  Young  V.  MonlTflto,  »7  Minn;  4,  12.  Hdlbroclr  Smedley,  79  Ohio 
105  N.W.  969,3  L.R.A.(N.S.)  849  and  St.  391,  87  N.  E.  269,  16  Ann.  Cm. 
note;  Snipes  t.  Winston,  126  N:  C  IM.  ' 

374,  35  S.  £.  €10,  78  A.  S.  R.  C66 
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Tation  of  which  members  of  the  municipal  eoonfeil  ate  directors  or 
other  officers  or  even,  it  has  been  h«ld,  stockholders.^*  A  statute 
-disqualifying  any  person  who  has  any  interest  in  a  contract  with 
a  municipal  corporation  from  becoming  a  member  of  the  municipal 
council  applies  only  during  the  continuance  of  the  contract,^'  and 
a  statute  prohibiting  members  of  the  municipal  council  from  contract- 
ing with  the  municipality  will  not  preclude  a  member  of  the  coimcil 
from  maintaining  an  action  against  the  municipality  based  upon  a 
tort,'*  or  from  purchasing  warrants  on  the  municipal  treasury  issued 
in  payment  oS  work  already  done.^'  Even  in  the  absence  of  statute 
a  contract  entered  into  between  a  municipal  corporation  through 
it£  council  and  one  of  the  members  of  the  council  is  not  enforceable.  >^ 
It  has  been  held^  however,  that  this  principle  does  not  apply  to  a 
loan  to  a  municipality  by  a  member  of  the  council.''  A  member 
of  a  municipal  council  is  not  deprived  of  his  right  to  vote  upon  the 
confirmation  of  a  person  to  succeed  him  in  another  municipal  office 
which  he  holds  by  reason  of  his  interest  in  the  result.**  According 
to  some  decisions  the  action  of  a  municipal  council  upon  a  matter 
in  which  one  of  the  members  is  interested  may  be  ratified  by  subse- 
qurat  action  after  he  has  ceased  to  be  a  member.' 

197.  Corrupt  InflueBcee  as  Invalidatiiig  Acts  of  Council. — It  is 
well  settled  that  when  a  municipal  council  is  performing  legislative 
functions  its  motive  in  enaotang  an  ordinance  cannot  he  inquired 
into,  but  will  be  presumed  to  be  proper,  and  consequently  it  is  not 
open  to  one  who  is  proeeouted  for  violating  the  oi^inaoce  to  offer 
evidence  that  its  enactment  was  procured  by  oorruptiont'  When, 
however,  a  municipal  council  is  acting  in  an  administrative  or  in  a 
quasi  judicial  capacity  its  actions  are  subject  to  jiulieial  supervision 
and  eonsequently  corruption  in  the  enactment  of  an  order  passed 

13.  Stirte  V.  WilliaiHa,  US  N.  C.  695,  am,  188  Iowa,  aSS,  lU  N.  W.  25,  U» 

68  S.  £.  800,  21  Ann.  Cas.  &10  and  A  8.  R.  650  and  i^tfi,  9  L.R.A.(N.S.) 

note;  Milford  v.  Milford  Water  Co.,  1014  and  note j  Snipes  t.  Winston,  126 

124  Pa.  St  610, 17  Atl.  185,  3  L.RA.  N.  C.  374,  '35  S.  E.  610, '78  A.  3.  R. 

122.  666;  Pickett  V.  Wiota  School  Dist  No. 

14.  Note :  21  Ann.  Gas.  013.  .  1, 25  Wib.  551,  3'Ajn.  Rep.  105 ;  Land, 
15^  Lewis  T.  Gaxr,  1  Ei.  D.  484,  46  etc.,  Go.  v.  Uelf^vn,  100  Was.  245,  76 

L.  J.  Ex.  314,  36  L.  T.  N.  S.  44,  24  W.  064,  69  A.  £.  R.  915. 

W.  R.  940,  7  Eng.  RtiL  Gas.  204  and  Notes:  94  A.  8.  R.  424,  ,425;  18 

note.  L.R.A.  867;  21  Attn.  Cm^912. 

16.  Danville  v.  BobiBMin,  99  Ya.  448,  19.  Long  t.  Leaoame,  222  Pa:  SL 
39  S.  E.  122, 56  L.R.A.  162.  311,  71  AtL  211,  21  UR.A.(N.S.)  474 

17.  Stott  V.  Franey,  20  Ore.  410,  26  and  note. 

Pae.  271, 23  A.  S.  R.  132.  -  80.  State  v.  Pinkemtn,  63  Conn. 

18.  Berka  t.  Woodwazd,  125  CiL  176, 26  Ati.  110, 22  L.R.A.  65a 

119,  57  Pae.  777,  78-  A.  8.  R.  31,  46  1.  FU  Wayne  v.  Lidre  Shoro,  etc.,  R. 

lAfi.A.  '420;.  Tippeioanw  Gonaty  r.  Co.,  132  Ind.  558.  32  N.  E.  2U.  32  A. 

Mitchell,  131  Ind.  370,  30  N.  E.  409,  S.  R.  277,  18  L.R.A.  367  and  ii<>t& 

15  L.R.&.  520  and  note;  Bay  t.  David-  S.  8ee  infra,  par.  203. 


Digitized  by 


Google 


)0  B.  C.  U 


JCUmCIPAIi  C0BP0RATI0M6 


8  198 


by  tl)»  oouncil  ia  such  capacity  may.  be  set  up  as  a  defeipee  to  an 
action  based  upon  the  orc^.*  A  oontract  secured  by  corrupting  a 
member  of  the  city  council  cannpt  be  ratified  by  the  othar  members 
after  the  offender  has  resigned.^  Whi^  a  contract  to  secure  action 
by  a  municipal  council  by  corrupt  means  would  of  course  be  illegal 
and  void,  yet  the  council  may,  however,  be  lawfully  approached  in 
a  proper  manner  by  those  dwiring  ac^oa  within  the  legitimate  scope 
of  legislative  power,  and  there  is  no  consideration  of  pu\>iic  policy 
which  forbids  any  individual  from  undertalqng  by  petition,  by  Inti- 
mate argument,  and  by  a  fa^  showing  of  the  oircumstances,  to  procure 
Uie  passage  of  any  ordhiance  within  th$  pow«r  of  the  body  ao  addressed 
to  enact.* 

198.  Expulsion  of  Members. — ^It  is  generally  considered  that  a 
municipal  oouncil  has  the  inherent  or- incidental  power  to  expel  one 
of  its  own  members/  but  this  power  cannot  be  exercised  in  the  sanie 
free  and  uncontrolled  manner  as  the  power  to  judge  of  the  election 
and  qualification  of  members,  and  it  cannot  be  accomplished  under 
color  of  such  pow^.  Having  once  seated  a  member  the  council  can- 
not subsequently  make  a  new  investigadod  of  his  election  and  quali- 
fications and  drop  him  if  it  finds  he  was  not  qualified.'  The  removal 
or  expulsion  of  a  member  may  he  lawfully  effected-  only  for  cause 
and  upon  a  hearing,  and  the  incumbent  should  have  reasonable  notice 
of  the  charges,  as  formulated,  and  of  the  time  and  place  of  the  hear- 
ing. At  the  bearing,  he  should  be  allowed  to  oroes-examine  the  wit- 
nesses against  him,  within  the  rule  of  evidence.  His  own  testimony 
and  that  of  the  witnesses  for  the  defense  should  be  fully  heard  within 
the  same  rules.  The  hearing  should  be  full  and  fair,  and  by  a  patient 
unprejudiced  .tribunal.  The  proceeding  is  adversary  or  judicial  in 
its  character,  and  where  the  statute  is  silent,  the  substantial  prin- 
ciples of  the  common  law  must  be  observed.*  If  tiie  member  whom 
it  is  sought  to  expel  is  not  afforded  these  rights  he  may  have  the 
proceedings  quashed  on  certiorari,'  and  even  if  he  takes  no  such 
steps  the  courts  will  recogqlze  him  as  tiie  holder  of  the  office." 

8.  Weston  v.  Syracuse,  168  K-  T.  09,  23  N.  E.  735,  6  t.R.A.  808. 

274,  53  N.'E.  12,  70  A.  S.  E.  472  ted  6.  Note:  63  Am.  Dec.  773. 

note,  48  L.R.A.  678;  Honaker  v.  Board  7.  Kendal)  v.  Camden,  47  2f.  J.  L. 

of  Education,  42  W,  V(l  170,  24  S.  £.  64,  54  Am.  Rep.  117. 

544,  67  A.  S.  B.  847,  32  L.R.A.  413;  8.  Denver  v.  Darrow,  13  Colo.  460, 

McMillan  v.  Barber  Asphalt  Paving  22  Pac.  784, 16  A.  S.  E.  215  and  note; 

Co.,  161  Wis.  48,  138  N.  W.  94,  Aan.  Tremblay  v.  Murphy,  111  Mo.  38,  88 

Cb8.  1914B53.                          '  AU.  56,  Ann.  Cm.  191SB  1074  :ind 

4.  MeHillan  v.  Barber  Asphalt  Pa^  note, 

in;  Co.,  101  Wis.  48,  138  N.  W.  9.  Denver  v.  Darrow,  13  Colo.  460, 

Ann.  Ca&  1914B  63.  22  Pae.  784, 16  A.  S.  R.  216  and  nbte. 

6.  Cole  T.  Brovn-Hoidy  Tlnrdware  And  we'  Cncnoun,  voL  6,  p.  263; 

Co.,  139  la.  487,  117  N.  W.  746,  16  Potlio  Ofhoeib. 

Ann.  Cae.  846^  18  L.R.A.(N.S.)  1161  10.  TramUay  v.  Murphy,  lU  Me. 

and  note;  Barry  v.  C^Mb,  lU  Haas.  -38,  88  AU.  56,  Ann.  Gta.  10160  1074. 
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When  ih0  chftrter  of  a  municipal  corpoiatioo  provides  that  tat^ 
member  of  th«  council  shall  be  a  resident  of  the  ward  from  which 

he  is  elected,  Mid  in  case  of  his  removal  from  such  ward  that  the 
council  shall  have  power  to  declare  his  cffice  vacant,  it  has  been  h^d 
that  removal  does  not  in  itself  create  a  TOcancy,  in  tiie  abeenoe  of 
action  by  the  oouncil.^^ 

199.  Power  of  HonidpAl  Conitdl  to  Commit  for  CoBtempt— A 
municipal  council  has  no  inherent  power  to  commit  an  individual 
for  contempt,  nor  can  it  constitutionally  be  given  such  power  by  the 
legiBlature.  Neither  branch  of  a  city  council  is  a  court,  or,  in  accurate 
use  of  language,  vested  With  any  judicial  functions  whatevw.  Nor 
are  its  members  chosen  with  any  view  to  their  fitness  for  the  exercise 
of  such  functions.  To  tdlow  such  a  body  to  punish  summarily  by 
imprisonment  the  refusal  to  "answer  any  inquiry  which  the  whole 
body,  or  one  of  its  committees,  may  choose  to  make  would  be  a 
most  dangerous  invasion  of  the  rights  and  liberties  of  the  citizen. 
The  legislature  may  provide  for  the  punishment,  upon  indictment 
and  trial  in  the  courts  Cff  justice;  of  any  person  who,  being  duly 
summoned,  refuses  to  appear  and  testify  before  any  board  <x  tri- 
bunal upon  a  matter  wluch  it  is  authori^d  by  law  to  investigate  or 

'  decide.  But  thb  legislature  cannot  delegate  to  or  confer  upon  munici- 
pal boards  or  officers,  that  are  not  cotirts  of  justice,  and  wh<»e  pro- 
ceedings are  not  an  exercise  of  judicial  power,  the  authority  to 
imprison  and  punish,  without  xig^t  of  appeal  or  trial  by  jury.'* 

200.  Power  of  Reconsideratioii  and  Repeal.~-A  municipal  council 
ftias  the  right  to  reconsider  its  actions  and  ndopt  an  ordinance  or 
aneasura  that  has  previously  been  defeated  or  rescind  ond  that  haa 
previously  been  adopted  at  any  time  before  l^e  rights  of  third  par- 
ties have  vested.**  Even  if  the  rules  of  procedure  adopted  by  the 
council  require  a  motion  for  reconsideration  to  be  made  by  one  who 
voted  with  the  majority  when  the  matter  was  first  before  the  council, 
it  has  been  held  that  if  one  who  voted  with  the  minority  makes 
the  motion  and  the  majority  adopts  H  and  enacts  the  measure  it 
will  be  considered  as  a  tacit  suspension  of  the  rule  and  no  coiurt  can 
question  the  validity  of  the  enactment.*^  A  municipal  council  has, 
howevsr,  no  power  to  reconsider  its  action  in  Meeting  a  municipal 
officer.  When  the  vote  is  announced  by  the  clerk  the  right  of  the 
person  elected  to  be  inducted  into  the  office  is  Bxed,  and  the  membera 

11.  Bute  V.  Graig,  132  Ind.  54,  31  '  18.  HoConongfafly  v.  jMkHn,  101 
N.  E.  852,  32  A.  S.  B.  237. 16  UUJb.  -GaU  266,  35  Pad.  863,  40  A  S.  B.  fi3; 
08&  '   '  Tw^-T.  Uwdua  CoatnMtiag  Co.,  145 

IS.  In  n  WUfasomb,  -120  Maai.  llfl,  Ky.  ISl,  140  S.  W.  150,  Ana.  Gh. 
21  Am.  Bep.  602  mad  aoi*.  GoBenaiy  802  a&d  note, 

n  to  wbMt  bodice  w  tribtmals  may     lA  TntU      Wea«^wn  GonUwtuir 
pmush  for  oontmpt,  aw  Ooiraacrr,  Co.,  145  Ky,.  181, 140  S.  W.  169, 
ToL  6,  n.  615  «t«eq.  Cos.  11238  802. 
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cannot  afterward  change  the- result  by  changing  their  vdtea,'*  Qt  by 
passing  a  resolution-  declaring  another  party  to  be  elected.^*  A 
municipal  council  which  has  bm-  ^smibed  the  power  to  eutact  ordi* 
Banooi  has,  as  an  incidsnt  therotoi  and  without 'any  eo^Kress  teference 
tiiereto  in  the  statutes,  pown  to  repeal  ordlnancee.^^  It  hae  been  held, 
however,  that  tfaia  (ffiuiciple  will  not  i^ply  when  thO'  eicc^anee  has 
been  enacted  under  a  narrow,  limfited  grant  of  authority  to  do  a 
ain^  designated  thing  in  this  -snAnner  and  at  the  titue  fixed  by 
the  l^iislature,  and  which  excludes  the  imptieation  thait  the  coramoa 
council  was  given  any  further  authority  over  the  subject  than  to  do 
the  one  act.'^  A  municipal  oonnoii  oannot  if  it  would  enact  an 
irrepealable  ordinance  d  a  coatiouing  natur^  ot  in  any  way  dixninr 
ish  the  legialative  powers  granted  to  it  by  st^tute.^*  The  fact 
that  the  repeal  of  an  ordinance  cannot  ordinarily  be  made  to  affect 
vested  rights  or  contractual  obligatiisas  is  sometimes  spoken  of  as  a 
restcietion  on  the  power  to  repeal  ordinaaoes.  It  seems,  however, 
that  this  restriction  relates  mar^y  to  the  efifect  of  the  lepvU.  It  is 
not  that  a  city  lacks  power  to  repeal  any  of  its  ordinances,  but  that 
to  the  extttit  that  the  repeal  affects  vested  rights  or  contractual  obli- 
g^ons  it  may  be  inoperative.'**  Even  in  snch  a  case,  however,  th« 
court  will  not  ordinarily  attempt  to  conttbl  the  action  of  the  munict> 
pal  council,  end  if  the  ooimeil  considers  that  the  publio  intaresto 
recfuire  the  repeal  of  an  ordinance  in  violation  of  a  CMitract  of  the 
municipality,  the  c<Hirt  will  not  compel  the  ^keoiie  performance  of 
the  contract  but  will  leave  &e  injured  party  to  his  remedy  at  law.* 
A  municipal  ordinance  cannot  be  repealed  by  a  mere  resolution.  To 
aeoomplish  that  result  a  new  ordinance  must  be  passed.' 

201.  Publication  of  Ordinaiices.-r-It  is  required  by  statute  in  some 
states  that  ordinances  enacted  by  a  municipal  council  shall  be  set 
forth  in  some  newspaper  published  within  the  municipality.  Such 
a  requirement  is  mandatory  and  unless  an  ordinance  is  published 
in  accordance  with  law  it  is  void.*  Publication  jpaust  be  in  a  regular 

16.  State  v.  Barbour,  53  ConiL  76,  AtL  123,  80  Am.  B«p.  61A;  Stemtnler 

a  AtL  066,  55- Am.  Rep.  65;  Hbdky  r.  UsdiMn,  88  N.  J.  L.  596«  83  AtL 

V.  Albany,  33  N.  T.  693,  88  Am.  Dm.  85,  Ann.  CaaL  1»15D  767  and  note;  Ta- 

412;  State  v.  Miller,  62  Ohio  St.  406,  emna  v.  LiUiB,-4  Wa^  797,  31  Pae. 

67  K.  £.  227,  78  A.  B.  R.  782;  StaU  321,  18  LJIA.  372^  KasdaU  t.  Frn^ 

T.  TyrrcU,  158  Wia  425,  Ug  N.  W.  74  Wis.  26,  42  K.  W.  466,  17  A.  8. 

280,  Ann.  Caa  lAieE  270.  fi.  118.  .. 

16.  State  v.  Barbotir,  53  €onfu  71,  18.  Note:  Asa.  GaK  1913D  769. 
22  AtL  686,  66  Am.  It«p.  66.  10.  State  t.  Grans,  19  Kd:  361,  81 

17.  Ooader  VJ  Georgetown,  6  Wlicat  Aat  Deb.  flSO. 

593,  5  U.  S.  (L.  ed.)  339;  SwindeU  v.     80.  See  infia^  par.  ffl. 
State,  148  Ind.  1^,  42  N.  E.  528,  36    L  Kettdatf  r.  7n^,  Tt.Wm  26,  42- 
I>RJl.  60 1  Nebrvaka  Telephone  Co.  v.  N.  W.  466,  17  A.  8.  R.  U& 
Ua90\a,  82  Neb.  59,  U7  N.  W.  284,  28     &  Tacoaoa  v.  US^  4  Walk  797,  .31 
LJl.A.(N.SO  221;  Hndson  Tele^hon^  Pae;>d21,  18  URjL.  372.> 


Co.  V.  Jaaey  Cify,  48  N.  J.  L.  303,  8 
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edition  oi  the  newspaper,  and  publication  in  an  extra  edition  of  a 
small  number  of  copies,  issued  late  at  night  and  not  mailed  to  sub- 
seribera  or  otherwise  distributed  except  as  sold  by  parties  directly 
interested,  is  not  a  valid  publication.*  A  municipal  corporation  has 
no  power  in  the  absence  of  express  authwity  from  the  legislature  to 
provide  for  the  publication  of  its  ordinances  in  &  newspaper  printed 
iti  a  foreign  language,*  and  it  is  held  in  some  jurisdictions  that  pub- 
lication in  a  newspaper  issued  on  Sumday  does  not  oonstitiite  legal 
notice,*  but  the  bettor  opinion  seems  to  bo  that  the  publication  of  a 
municipal  ordinance  in  accordance  with  the  requirements  of  law, 
being  a  ministerial  act,  may  be  done  on  Sunday.^  A  municipal 
<M*dinance  may  be  publi^ed  at  any  time  when  the  time  of  publication 
is  not  fixed  by  statute.*  When  the  statute  provides  that  the  ordir 
nance  shall  go  into  effect  within  a  specified  time  after  it  is  published, 
if  it  is  never  properly  published  it  nevw  goes  into  eflfect,*  but  when 
^e  statute  merely  provides  that  it  shall  be  published  a  c«*tain  number 
of  times  within  a  specified  time  after  ite  enactment,  it  goee  into  effect 
at  once,  subject  to  defeasance  if  it  n  not  properly  published.'* 
It  is  well  settled  that  an  official  publication  of  an  ordinance  is  prima 
facie  evidence  of  the  validity  of  the  ordinance,  and  if  anything 
essential  to  its  validity  has  been  omitted  in  passing  or  pnbli^ing  it, 
H  devolves  on  the  party  resisting  it  to  show  that  fact.*' 

202.  Records  of  Municipal  Council. — ^It  is  generally  required  that 
the  action  of  a  municipal  council  be  expressed  hy  minutes  recorded 
as  it  takes  place  in  books  kept  for  that  purpose  by  its  clerk  or  secre- 
tary, and  it  is  held  in  some  jurisdictions  that  even  in  the  absence 
of  a  statutory  requirement,  the  failure  of  the  recording  officer  to 
spreaid  the  action  of  the  council  upon  the  records  with  the  consent 
or  approval  of  the  council  renders  such  action  null  and  void.'* 
Records  of  a  municipal  council  are  not  only  properly  admissible 

109  Pac  876,  139  A.  S.  !t.  67;  State  tehn.  647,  64  S.  W.  1075,  81  L.R.A. 

V.  Omaha,  etc..  Bridge  Co.,  113  la.  30,  888. 

84  N.  W.  983,  86  A.  8.  B.  3ff7,  62  Not*:  Aim.  Caa.  1916B  25. 

L.R.A.  316;  Atchisoa,  etc.,  R.  Co.  vt  8.  Si  Paul  t.  Colter,'  12  Minn.  ^ 

Bafeer,  79  Kan.  183,  98  Pac.  604,  21  90  Am.  Deo.  278. 

LJt.A.(N.8.)  427;  Com.  v.  Eell?,  250  .  9.  State  r.  Omaha,  etc..  Bridge  Co., 

Pa.  St  18,  65  AtL  322,  Ann,  Gas.  IIB  la.  30,  84  N.  W.  983,  86  A.  S.  R. 

1916B  48.  3S7,  62  L.R.A.  315. 

4.  State  V.  Omaha,  etc..  Bridge  Co.,  10.  Oav  v.  Engebntseii,  158  Cal.  21, 

113  la.  BO,  84  N.  W.  .988,  86  A  S,  H.  1»  Pop, '876, 139  A.  S.  R.  67. 

367,  62  L.R.A.  316.  11.  Chicago,  ete.,  R.  Co.  v.  WUson, 

6.  Chicago  T.  MeCoy,  136  lU.  344,  235  111.  60,  80  N.  E.  S6,  116  A.  S.  R. 

26  N.  E.  363,  -11  UR^.  413.  102. 

6.  Com.  T.  Kelly,  250  Pa.  St.  18,  96  Note:  Ann.  Cw.  ldl6B  606. 

Atl.  322,  Ann.  C&S.  1916B  48.  IS.  Alabama  dtf,  ete.,  B.  Co.  ▼. 

7.  Vix<m  7.  Burlington,  141  Ib.  316,  Gadiden,  185  Ala.  263,  64  Se.  91, 
115  N.  W.  239,  18  Ann.  Cat.  1037;  Caa.  mOC  ^3. 
Enoxnlla  r.  KsesfiUe  Water  XSm,  107 
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in  evideiuA  to  prove  'Ch»  facts  stated'  theroin^**  birt  it  is  weU  settled 
that  evidence  will  not  be  admitted,  in  a  ooUatenil  action,  to  vary 
or  contradict  amh  record- when  regular  and  oomplete  on  its  faoe.'^ 
The  only  raznedy  of  a  person  vho  soffeis  some  private  injury  by 
the  insufficiency  -or  inaccuracy  of  the  record  is  by  writ  of  mandamus 
to  compel  the  record  to  be  amphfied  or  coirected.'*  So  also  when 
the  statutes  expres^  require  a  trw  and  complete  reeord  of  the 
proceedings  of  a  municipal  council  to  be  kept,  parol  evidence  is  not 
admissible  to  aid,  extend  or  supplement  the  record,  or  to  prove  that 
action  was  taken  by  the  connoH  which  does  not  appear  thereon.** 
When,  however,  there  is  no  express  statutory  .provision  that  a  com- 
plete record  be  kept,  and  the  record  contains  nothing  to  ^ow  wheth^ 
or  not  the  council  took  any  action  whatever  with  respect  to  a  dertain 
matter,  parol  evidence  is  admissible  to  show  that  action  was  actually 
taken,^'  bat  such  a  proceeding  is  fracght  wi&  so  much  dange(r  that 
the  rule  should  be  administered  with  cention,  the  alleged  unrecorded 
proceeding  not  being  held  established  without  blear  evidence  t<hereof. 
The  presumption  ie,  where  no  record  of  proceedings  of  a  municipal 
council  exists,  that  none  took  place.'*  So  also  it  has  been  hdd  that 
where  it  does  not  appear  on  tiie  record*  whether  some  mandatory 
requirement  of  statute  in  respect  to  procedure  was  or  was  not  complied 
with,  although  regularity  will  be  presumed failure  to  comply  witii 
fhe  statute  may  be  shown  by  extraneous  ^dence.**  If  has  further- 
more been  held  that  when  one  has  beeh  indnced  to  perform  work, 
or  expend  money,  on  the  faith  of  the  [^ixtceedings  of  i  municipal 
body,  the  municipality  may  be  estopped,  ^ter  receiving  the  benefit 
of  the  woVk,  to  say  that  the  evidence  of  the  proceedings  nas  not  been 
properly  preserved.  In  cases  of  this  charact^'it  is  always  compe- 
tent, in  iLe  absence  of  a  record  of  th«  f act,  to  show  l^y  parol  that 

U.  Koto:  13  A.  5.  B.  5S0.   .  21bte:  UA;  fl.  R.  86&  < 

14.  Aapiaten  v.  D«vn,  98  Ala.  628*  16.  Note:  7  Ann.  Gas.  1046^ 
13  So.  .331,  39  A.  S.  R.  94;  Everts  17.  Deover  v.  8pflDe8r,-M  Colo.  270, 
Rose  Ozov^  District  Tp.,  77  Is.  37r  ^  82  PaeL'580, 114  £,  S.  IBB,  7  Aim. 
N.  W.  478«  14  A.  @.  R.  284  aod  jwte;  Cas.  10^2  and  note,  2  Lit^(N.S.) 
Sa^er  v.  Mandiester,  et«.,  R.  Ckb,  98i  147;  Chippeva  Bzklge  Co.  t.  Dnnad, 
K.  H.  135, 13  A.  B.  R.  641;  .H«dUQr  r.  122  Wis.  86,  99  nTw.  006, 106  A.  S. 
Albany,  ad  N.  7. 603, 88  Am.  Deo.  41%;  R:9aL  ■  ^ 

01upp«nra:Brid9«  Co.  r.  Dunstd,  12ft     Note:  13  A  8.  R.  6ffl. ' 
^18.  8&  90  N.  W.  603,  106  A.  8.  R,     Andaee  EvnMHqhvaLJUL'bp.-30a9, 
«31.         .       .  .     1061.         .  . 

Notes:  13  A.  R  650;  7  Ana.  Om.  18.  CSuppewa  £Mdge  CoLir.  Dturand/ 
1045.  ;  m  Win^  86,  00  N.  W.  663, 106  A.  8. 

And  see  Evidencb,  vol.  10,,  pp..lQe8t.  R.  931. 
1115, 1129]  RcooRps.  19.  State  v.  AtduMOy  92  Kan.  431, 

16.  Annistqii     Da:^f,  08  Ala.  B29y  140  Pais.  878,  .  Ann.  Cas.  1616B  600  aid 
13  So.  331,  89  A.  ilj  B.  94;  -Cliippeva  note.   See  eupta,  pan  188. 
Bridge  Co.  T,  purond,  12^  Wtp:  ^,-99     20.:  Louisville  w.  Hyatt,  2  &  Mom 
N.  W.  603,  100  A.  S.  R.  931.  (Ky.M77, 36  An.  Dec  564. 
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U)6  performaDoe  pi  the  work  or  purchase  of  the  property  was  daly 
authorieed  hy  oontract,  or  resolution,  or  that  the  mon&y  was  expended 
m  pursaanoei  of  proceediugB  actually  takflaj  but  not  witeied  iqMm 
the  municipal  records.^  A  munieipal  oounoU  has  inherent  power 
to  amend  Uie  record  of  a  previous  meeting  to  make  it  conform  to 
the  truth  *  and  the  clerk  or  other  recording  officer  may  also  amend 
the  record  at  any  time  while  he  is  still  in  office.*  After  the  record 
haa  been  amended  it  is  entitled  to  the  sanae  respect  as  an  original 
record.  The  only  rmnedy  of  a  perscHi  injured  by  waeh  amendment 
and  who  claims  that  the  original  entry  was  correct  is  by  a  direct 
(»rooeeding  to  have  the  minutes  as  amended  annulled,  and  the  orig- 
inal minutes  restored.  While  the  amended  minutee  remain,  they 
cannot  be  impeached  or  varied  in  a  collateral  proceeding.*  It  has 
been  held,  however,  that  a  record  oannot  be  amended  even  according 
to  the  truth,  to  the  destruction  of  rights  acquired  by  one  relying 
upon  it  in  good  faith,  without  notice  of  the  error.' 

203.  Judidal  Control  over  Acts  of  Kunicipal  Coondl. — ^In  one 
imae  all  the  acts  of  a  municipal  council,  whether  legislative  or  admin- 
istrative, are  subject  to  judicial  control  and  supervision,  for  it  is  of 
course  settled  that  the  courts  will  not  enforce  an  order  of  a 
municipal  council  which  is  beyond  the  authority  of  the  council  to 
enact.*  But  in  the  cose  of  municipal  ordinances  enacted  under  the 
legislative  powers  of  the  municipal  council  it  is  generally  held  that 
the  only  objection  that  can  be  raised  to  the  validity  of  an  ordinance 
which  has  been  adc^ted  in  proper  form  ia  that  it  was  beyond  the 
powQr  of  the  council  to  enact.  The  wisdom  and  policy  of  the  ordi> 
nance  or  the  modvee  of  the  members  of  tiie  council  cannot  "be  con- 
sidered by  the  court*   When,  however,  a  municipal  coundl  is  act- 

1.  Ro88  r.  tfadison,  1  Ind.  2SL,  48  47  U.  S.  (L.  ed.)  995;  Dobbins  v.  Los 
Am.  Dec.  361.  Angeles,  139  Cal.  179,  72  Pae.  970,  96 

Notes :  137  A.  S.  R.  S70^-372;  7  Aim.  A.  S.  R.  95,  reversed  on  anbthfv  point 
Cas.  1046."  in  196  U  8.  288,  25  S.  Ct.  18,  49  U. 

2.  Note:  13  A.  8.  R.  558.  8.  (L.  ed.)  169;  Sefamidt  v.  In^- 
8.  Chamberliun  v. -Dover,  13  Me.'466,  apolis,  168  Ind.  631,  80     E.  632,  120 

29  Am.  Dec.  617;  Cass  V.  Bellows,  31  A.  S.  R.  386,  14  L.R.A.(N.S.)  787; 


4.  AnnistoD  v.  Davis,  98  Ala.  6BQ,  13  1912A  713  and  note;  State  v.  Davidson, 

So.  331,  39  A,  B.  R.  04.  60  La.  Ann.  1297,  34  So.  324,  69  A.  S. 

Ndte^  13  A.  8.     66B.  R;  478 ;  Donglaas  t.  Greenville,  92  S.  C. 

6.  Sawyer  v.  Manchester,  etc.,  R  374,  75  S.  E.  687,  49  L.R.A.(N.S.) 
Co.,  62  N.  H.  136, 13  A.  8.  B.  641  and  968;  Bennett  v.  Pulaski,  (Tenn.)  62  S. 
note.  OcneraUy  as  to  aineBdaKiita  of  W.  913, 47  L.R.A.  278 ;  Wood  v.  Seattle^ 
records,  see  Records.  23  Wash.  1,  62  Pac  135,  62  L.B.A.  960; 

«.  See  supra,  par.  110.  Tilly  v.  Mitchell,  etc.,  Co.,  121  Wia.  L 

7.  Soon  Hing  v.  Crowley,  113  U.  8.  98  N.  W.  969, 106  A.  8.  R.  1007. 
703,  5  S.  Ct  736,  28  U.  S.  (U  ed.)  Notes:  18  Am.  Dec  236;  Ann.  Cat. 


N.  H.  501,  64- Am.  Dec.  847. 
Note:  13  A.  S.  R.  653. 


1146;  Atlautie,  etc,  TeL  Ca  v.  Phila- 
delphia, 19»  U.  a  160,  2S  8.  Ct;  817, 


1916B  604;  Ann.  Caa.  U12A  71& 
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ing  in  other  than  its  l^ialative  c^Muaty^  H  ia  oompetent  for  the  court 
to  inquire  into  its  motive,  sod  to  set  aaade  an  enactment  <tf  sueh  a 
body  if  there  was  a  fraudulent  or  corrupt  nx>tive  behind  it*  In 
the  case  of  polioe  regulations  judicial  control  is  normaUy  «cercised 
by  the  dismissal  of  a  complaint  against  a  p^son  charged  with  the 
violation  of  the  regulaticHi  if  it  was  beyond  the  power  of  the  council 
to  enact.  As  respects  other  remedies  at  law,  it  has  been  held  that 
the  validity  of  an  ordinance  cannot  be  tested  by  a  petition  for  the 
writ  of  habeas  corpus,  but  the  defendant  should  be  remitted  to  the 
more  orderly  process  of  appeal.'  Prohibition  will  lie  to  prevent  a 
court  from  proceeding  with  a  complaint  brought  under  an  ordinance 
-  which  was  beyond  the  power  of  the  municipality  to  act,**  but  not 
when  by  reoaon  of  particular  facts  the  ordinance  could  not  foe  legally 
enforced  against  the  petitioner,^'  and  it  will  not  lie  to  arrest  the 
progress  of  any  l^islation  pending  before  a  municipal  oomicil." 
When  a  municipal  council  is  acting  in  a  quasi  judicial  capacity,  its 
proceedings  may  be  reviewed  by  the  courts  with  respect  to  errors  of 
law  by  means  of  a  writ  of  certiorari,*'  and  when  it  is  acting  in  a 
pn^rietary^  administrative  or  ministerial  capacity  its  actions  may  be 
reviewed  by  the  courts  by  any  appropriate  process  in  which  the  valid- 
ity of  such  action  is  brought  in  iaaue.**  A  court  may  even  command 
a  municipal  council  to  take  action  of  a  ministerial  nature,  by  means 
of  a  writ  of  mandamus,"  but  mandamus  will  not  lie  to  a  municipal 
council  with  respect  to  duties  involving  discretion.  Thus  when  the 
duty  of  selecting  the  persons  to  be  employed  by  a  mimicipal  corpo- 
ration is  imposed  by  law  upon  the  municipal  council  and  the  question 
whether  they  poeaesi  the  necessary  qualifications  is  one  of  fact,  to 
be  determined  by  it,  no  particular  mode  of  detemmiing  the  fact 
being  provided  by  law,  and  the  council  has  exercised  this  power, 
and  m&de  the  selection,  its  action  cannot  be  reviewed  by  mandamus, 
and  it  cannot  be  compelled  by  that  proceeding  to  appoint  particular 
penona,  :oa  their  allegation  tiiat  in  fact  they  and  not  tbie  persons 
actually  seleoted  possess  the  prescribed  qualifications.**  . 

204.  Relief  In  Equity  against  Invalid  Ordinance. — It  is  well  settled 
that  under  ordinary  conditions  a  court  of  equi^  cannot  properly 

«.  State  -v.  Gates,  190  Mo.  510, 89  8.  .    U.  Riley  t.  GxenweH  72  S-  G.  90, 
W.  881,  2  Ii.RJ^.(N.S.)  162;  Weston  61  8.  B.  532^  110  A.  S.  B.  692. 
T.  Synumae,  168  N.  T.  274,  63  N.  E.     18.  Note:  18  Am.  Das.  238.  And 
13, 70  A.  S.  B.  472,  48  I<.ILA.  678.       see  eenenOly,  PBOmBisioir. 

0.  Pswple  V.  Dismet  Court,  33  Colo.  IS.  See  generally,  Cibtio&&bx,  vot  6, 
828,  80  Pu.  888, 108  A.  S.  R.  98  and  p.  262  et  seq, 

note,  3  Ann.  Cas.  579}  State  Me-  14.  Weeton  v.  Syiaeose,  158  N.  T. 
HahoD,  69  Minn.  265,  78  N.  W.  79,  38  .274,  63  N.  B.  12,  70  A.  S.  B.  472,  43 
L.B.A.  676.  And  see  Habsas  GoBPtfs,  L.B.A.  678. 

vol.  12,  p.  1198.  16.  Note:  18  Am.  Dee.  239.  See  also 

10.  Jody  V.  Luhl«7,  50  W.  Ya.  028,  infra,  par.  340. 
41  S.  E.  197.  57  L.R.A.  413.  16.  People  v.  Troy,  78  N.  Y.  33,  34 
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interfere  with,  or  in  advance  restrain^  the  discretion  of  a  municipa] 
body  while  it  is  in  the  exercise  of  powen  that  are  legislative  in  their 
character,  and  that  accordingly  an  injunction  will  not  issue  against 
the  enactment  by  the  governing  body  of  a  municipal  corporation 
of  an  ordinance  which  is  within  its  general  powers  and  discretion,' 
whether  the  power  and  discretion  vested  in  it  by  law  are  legislative, 
executive  or  administrative.'^  The  exceptions  to  the  rule  would  seem 
to  be  limited  to  oases  where  the  governing  body  of  the  municipality 
has  no  power  to  act,  on  the  particular  subject,  legislatively,  at  all, 
or  where  the  threatened  act  is  not  dis(a:etionary,  but  purely  ministerial, 
or  where  such  body  is  clothed  with  certain  powers,  but  threatens  to 
go  b^ond  or  outside  of  such  powers,  and  thereby  invade  the  properiy- 
or  property  rights  of  the  complainant,  or  where  such  body  threatens 
to  squander  or  divert  some  fund  or  property  held  by  it  or  some  of  its 
officials  in  trust  for  its.  taxpayers  and  citizens.'*  So  also  if  it  should  be 
made  to  -appear  that  the  legislative  body  of  a  municipality  was  about 
to  pass  some  ordinance,  resolution,  or  order,  and  ^at  its  mere  passage 
would  immediately  occasion,  or  be  immediately  followed  by,  some 
irreparable  loss  or  injury  beyond  the  power  of  redress  by  subsequent 
judicial  proceedings,  a  court  of  equity  might  perhaps  extend  its  strong 
arm  to  prevent  such  loss  or  injury.**  Even  after  an  ordinance  has 
been  enacted,  a  court  of  equity  will  not  ordinarily  attempt  to  pass 
upon  the  viilidity  of  the  ordinance  in  proceedings  to  enjoin  its  enforce- 
ment, but  will  leave  this  question  to  be  decided  by  the  courts  of  law 

Am.  Rep.  500.  And  see  UfcNDAifUS,  18.  Charleston  v.  Littlepage,'73  W. 
vol.  18,  p.  115  et  seq.  Va.  156,  80  S.  E.  131,  51  L.ItX(N.S.) 

17,  Nfew  Orleans  Waterworks  Co.  v.  353, 
New  Orleans,  164  U.  S.  471,  17  S.  Ct  19.  Stevens  v.  St.  Mary's  Traioing 
161,  41  y,  S.  (L.  ed,)  518;  Mont-  School,  144  IlL  336,  32  N.  E.  962,  36 
goraery  Gas  Light  Co,  v,  Montgom-  A.  S.  R.  438,  18  L.R.A.  832;  Valpar- 
erv,  87  Ala.  245,  C  So.  113,  4  L.a.A.  aiso  v.  Gardner,  97  Ind.  1,49  Am.  Rep. 
616;  Items  t.  Denver  City  Waterworks  416;  Roberts  v.  Louisvilid,  92  Ky.  95, 
Co.,  19  Colo.  236,  34  Pac.  993,  4a  A.  17  S,  W.  216, 13  L.Rj&.  844  and  note; 
S.  EL  248  and  note;  Stevens  v.  St  Abel  v.  Gates,  190  Mo.  540,  89  S.  W. 
Mary's  Training  Schcjl,  144  lU.  336,  881,  2  L.R.A,(N.S.)  152  and  note; 
32  N.  E.  962,  36  A.  S.  R.  438  and  notej-people  v.  Sturtevant,  9  N.  Y.  263,  59 
18  L.R.A.  832;  Des  Moines  Gas  Co.  v.  Am.  Dec.  536;  Davis  v.  New  York,  14 
Des  Moines,  44  la.  505,  24  Am.  Rep.  N.  Y.  606,  67  Am.  Det.  186;  State  v. 
756;  Hessin  v.  Manhattan,  81  Kan.  Circuit  Court,  97  Wis.  1,  72  N.  W. 
153,  105  Pa«.  44,  25  L.R.A.(N.S.)  193,  65  A.  8.  R.  90,  38  UR-A.  554; 
228;  Roberts  v.  Louisville,  92  Ky.  95,  State  v.  Superior  Court,  105  Wis.  651, 
17  S.  W.  216, 13  LJI.A.  844  and  note;  81  N.  W.  1046,  46  L.RJL  819.  And 
Harrison  v.  New  Orleans,  33  La.  Ann.  see  iNjxmcnOHS,  voL  14,  p.  438  et 
222,  39  Am.  Rep.  272;  SUte  v.  Supe-  seq. 

rior  Court,  106  Wis.  661,  81  N.  W.  20.  Lewis  v.  Denver  City  Water- 
Works  Co.,  19  Colo.  236,  34  Pae.  993, 
41  A.  S.  R.  248  and  note.    And  mm 


1046,  48  L.R.A.  819. 

Note:  2  L.R.A.(N.S.)  162,  153. 

And  see  lujUNonoMS,  voL  14,  p.  birjuiT0x»>N8,  vcL  14,  p.  438^ 
437  «t  teg. 


906 


Digitized  by 


Google 


19  B.  C.  U 


IICKIGIPAL  CORPORATIO)^ 


where  it  is  attempted  to  put  the  ordinance  into  effect.^  Every  p«:boq 
^  Bubject  to  the  chance  that  he  ntay  be  prosecuted  fat  some  offenae 
of  which  he  is  not  only  not  guilty,  but  ae  to  which  there  i»  no  valid 
ordinance  for  violation  of  which  he  can  be  found  guilty.  The  prose^ 
cation  must^  of  course,  he  in  some  court  having  jurisdiction  of  the 
offense.  In  that  court  he  has  an  opportunity  to  make  his  defense  to 
the  charge,  and  to  cante^t  the  validity  of  the  ordinance  under  which 
he  is  prosecuted.  The  presumption  that  such  court  will  give  him  a 
fair  tnal  and  decide  justly  in  his  case  is  as  strong  as  the  presumption 
thai  a  court  of  equity  will  fairly  try  and  justly  decide  his  application 
for  an  injunction,  involving  the  same  facts.*  When,  however,  the 
ordinance  is  capable  of  being  enforced  without  the  aid  of  judicial 
proceedings  and  irreparable  injury  to  property  rights  may  thus  be 
inflicted  with  no  other  redress  than  an  action  against  the  possibly 
insolvent  officials  who  enforced  it,  or  the  raforcement  of  the  ordinance 
will  give  rise  to  a  multiplicity  of  actions  at  law,  a  court  of  equity  will 
intervene,  and  if  it  tinds  the  ordinance  invalid  will  issue  an  injunc- 
tion against  the  enforcement  of.  it  by  the  officials  of  the  municipality.* 
205.  Necessity  for  Pleading  Ordinance. — Courts  of  general  jurisdic- 
taon  will  not  as  a  rule  take  judiciaL  notice  of  municipal  orctinance8> 
and  the  existence  of  such  ordinances  and  their  pvoviaions  must  be 
proved  as  facts.*  In  a  prosecution  for  the  violation  of  a  mtmidpai 
ordinance  the  ordinance  which      defwdant  is  charged  with  violatang 

I 

1.  Davis,  eto^  life.  Co.     Los  An-  B«yd  t.  Ffankfort,  117  Ey.  199,  77 

geles,  189  U.  S.  207,  23  B.  Ct.  498,  47  S.  W.  669,  111  A.  S.  R.  240;  Cheaa- 
U.  8.  (L.  eA.)  778;  Poyer  v.  Dob  peake,  etc.,  B,  Co.  v.  Harmon,  153  Ky. 
Plain€s,  123  111.  Ill,  13  N.  E.  819, 6  A.  669,  156  S.  W.  121,  45  UR.A.(N.S.) 
S.  R.  494;  Hart  v.  Albany,  9  Wend.  946;  Kev  Orleans  Baseball,  etc.,  Co. 
(N.  Y.)  571,  24  Am.  Dec.  166;  Thomp-  y.  New  Orlttos,  118  La.  228,  42  Sow 
son  V.  Tneker,  15  Okla.  486,  83  Pae.  784,  118  A,  S.  R.  366,  10  Ann.  Cas. 
413,  6  Ann.  Cas.  1012.  757,  7  L.R.A.(N.S.)  1014:  Baltimore 

Note:  25  L.R.A.(N.S.)  193,  194.      v.  Hadecko,  49  Md.  217,  33  Am.  Hep. 

And  see  Injunctions,  vol.  14,  p.  239;  Deems  Baltimore,  80  Hd.  164, 
439  et  seq.  30  'AtL  64a,i45  A.  B.  &.  839  «ad  note, 

i.  Sullivan  t.  San  Franciaeo  €b8,  26  L.B^A.  541;  Hall  t.  Diuin,52  Ore, 
etc.,  Co.,  148  Cal.  368,  88  Pac  150,  7  475,W  Pee.  811,  35  LJLA.(NA)  193 
Ann.  Gas.  574,  3  UR.A.(N.S.)  401.     and  note;  Riley  v.  Oreenwood,  72  3. 

3.  Lob  Angelea  v.  Los  Angeles  City  C.  90^  61  S.  E.  682,  UO  A.  8.  R.  59S; 
Water  Co.,  177  U.  S.  568,  20  S.  Ct.  An^tm  v.  Austin  City  Cemetery  Ass'n, 
736,  44  U.  S.  (L.  ed.)  886;  Port  of  87  Tex.  330, 28  8.  W.5S8. 47  A.  &  E- 
Mobile  T.  Lonisville,  etc.,  R.  Co.,  84  114;  Pellewa  t.  Charleston,  62  W.  Ta. 
Ala.  115,  4  So.  106,  5  A.  S.  R.  3^  and  665,  59  S.  E.  623, 125  A.  S.  R.  990,  13 
note;  Cuba  v.  Missiaaippi  Cotton  Oil  Ann.  Cas.  1185,  13  L.R.A.(N.SO  737; 
Co.,  150  Ala.  259,  43  So.  706,  10  BluefleW  Water  WoAs  Ca  v:  Btae- 
L^,A.(N.S.)  310;  Carey  v.  Atlanta,  field,  69  W.  Va.  1,  70  S.  E.  772,  83 
143  Oa.  192,  84  S.  E.  456,  Ann.  Caa.  L.R~A..(N.S.)  759,  And  see  Ihjuwo- 
1916E  1151,  L.RA..1916D  684;  New-  tjons,  vol.  14,  p.  440  et  eeq. 
port  T.  Newport,  etc,  Bridge  Ca,  90  4.  See  Jddicul  Nond,  v<A  16,  p. 
Ey.  193,  13  S.  W.  720,  8  L.R.A.  484;  1977.  «t  seq. 
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most  necessarily  be  set  oat,  'or  at  least  deBoribed  in  the  eompiaint.  80 
in  a  dvU  case  between  private  parties,  if  the  cause  of  action  or  the 
defense  is  based  upon  the  existenee  or  the  violation  of  a  municipal 
ordinance,  the  ordinance  must  be  pleaded  '  and  a  declaration  which 
merely  seto  out  the  conclusions  of  the  pleader  upon  the  legal  effect 
of  a  city  ordinance,  but  does  not  allege  the  provisions  of  the  ordinance 
either  in  terms  or  in  substance,  is  not  sufficiently  definite  as  against 
a  special  demurrer.*  When,  however,  an  action  ia  founded  on  negli- 
gence, and  violation  of  an  ordinance  is  relied  on  merely  as  evidence 
of  negligence,  it  has  been  held  that  the  ordinance  is  admissible  in 
evidence  without  being  pleaded.' 

206.  Proof  of  Ordinance. — A  municipal  ordinance  cannot  be  proved 
fcy  parol  testimony  in  ihe  absence  of  affirmative  evidence  that  the 
municipal  records  have  been  lost  or  destroyed.^  The  contents  of  an 
ordinance  as  well  as  its  passage  by  the  council  may  be  proved  by  the 
introduction  in  evidence  of  the  original  record  of  such  ordinance 
properly  identified  as  such,  but  without  showing  the  steps  that  led  up 
to  its  final  passage.'  An  ordinance  may  also  be  proved  by  a  copy 
■certified  or  attested  to  be  correct  by  the  officicd  custodian  of  the  records 
■of  the  municipality,^'  and  in  some  jurisdictions  an  ordinance  having 
^e  seal  of  the  dty  attached  is  admitted  in  evidence  without  further 
proof  of  its  passage.^^  In  other  jurisdictions  it  is  provided  by  statute 
that  a  book  of  ordinances  purporting  to  be  printed  by  authority  of 
«  municipal  corporation  shall  be  received  as  evidence  of  their  enact- 
ment, and  it  has  been  held  that  to  meet  such  evidence  it  is  not  sufficient 
*o  cast  doubt  or  suspicion  upon  its  accuracy,  but  it  must  be  affirm- 
Atively  shown  that  as  a  matter  of  faot  the  ordinance  in  controversy 
was  never  legally  enacted,''  and  that  after  such  a  book  has  been 
puMished,  the  municipality  is  estopped  from  alleging  that  an  ordi- 
nance set  out  therein  was  not  legally  enacted.^'  When  the  statute 
reqiiires  an  ordinance  to  be  pv^blished  before  it  takes  effect,  and  pro- 

6.  Scmtheni  ft.  Co.  t:  Pnttior,  110  16  N.  D.  313, 113  N.  W.  SOB,  15  Ann. 
Ala.  586)  24  So.  886,  73  A.  8.     940;  Cm.  10,  22  L.B.A.(N.S.)  L 
Ifoon^  V.  Kmnti^  19  Mo.  ffil,  M     10.  ^wyar  v.  Loieasen,  149  la.  87, 


6.  Brndi  Eleoteie  light,  ete.^  Oo.  v.  and  note. 
Lefevre,  98  Tex.  604»  67  S.  -W;  040,  77  11.  Bieheiilanb  v.  St  Joo^fa,  US 
A.  S.  R.  888,  40  L.B.A  771.  Ho.  396,  21 S.  W.'  8, 18  LJIJL  600. 

7.  Braaington  v.  Sooth  Boraid  B.  IS.  Tan  Buren  v.  Wells,  53  Azk. 
Co.,  82  sTG.  325,  40  S.  E.  665,  89  A.  368, 14  S.  W.  38,  22  A.  S.  R.  214  and 
8.  R.  906.  And  aee  MasLunNCA       .  note;  Chicago,  ete.,  R.  Oo.  v.  Wilson, 

8.  El  Dorado  v.  FaQlkaer,  107  A;]^.  826  in.  60,  80  N.  E.  56,  116  A.  S.  R. 
455,  155  8.  W.  516,  Ann.  Cas.  1916A  102:  Prell  v.  ICcDonald,  1  Kan.  426, 
7Q6  and  note.    See  abo  snpra^  pan  12  Am.  Bcp.  4SX 

202.   And  aee  Enmro*,' vdL  10,  p.  IS.  Oolfaz      Mason,  139  IlL  306, 

006  at  aaq.  28  N.  E.  1074,  IB  LJt A.  178  and  note. 

9.  Grafton  v.  8L  PanI,  ale.,  R.  Co., 


Am.  Dee.  676. 


127  N.  W.  1091,  Ann.  Caa.  1912C  940 
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vides  thai,  to  its  e&try  in  the  ordmftnce  book  shall  be  appeoded  a  note 
stating  the  date  of  its  publication,  no  oUier  pTovision  being  made  for 
preserving  evideaot  of  the  fact  of  publioati<Ma,  if  no  notatioiQ  with 
regard  thereto  ia  found  In  ib»  proper  plaoe^  the  oidinaoee  ia  not 
admissible  in  evid^ce  without  other  proof  that  it  has  been  published.'* 
207.  Operatien  of  InitiatiTe  and  Referendum.— The  rl^t  to  a  ref- 
erendum on  a  measure  passed  by  a  municipal  council  ia  ordinarily 
confined  to  thoee  acts  of  the  couneil  which  an  in  the  axerdse  of  itr 
legislative  power  and  does  not  extend  to  administrative  acts.^'  Thus 
an  ordinance  fixing  the  rates  of  a.  public  service  corporation  oannot 
be  subjected  to  the  referendum.^*  The  legislature  may,  however,  con- 
stitutionally provide  that  no  action  of  a-  municipal  council  of  any 
kind  shall  go  into  ^ect  without  an  opportunity  for  a  referendum* 
and  in  such  case  even  the  grantix^  of  a  partieular  liquor  license  may 
be  submitted  to  popular  vote.''  Under  a  provision  auliioriaing  a 
referendum  petition  within  a  certain  nomba  of  days  of  the  "final 
passage"  of  an  ordinance,  the  time  for  filing  a  petition  runs  from  thjs- 
approval  of  the  ordinance  and  not  from  the  completion  of  its  publica- 
tion.** Several  identical  petitions  mf^  be  filed  and  signatures  thereto 
may  be  aggregated,**  but  it  has  been  held  that  if  several  identical 
petitions  are  circulated  and  fligiund-aaid  tiie  ognaflures  on  aU  of  the 
petitions  bat  one  are  cot  and  pasted  to  the  seraainang  petiticm  and 
filed,  such  petition  is  invalid.**  One  who  haa  signed  his  name  to  a 
petition  for  the  adoption  of  an  ordinance  by  vote  of  tJie  people  may 
withdraw  it  from  the  petition  any  time  beCoos.  it  has  been  aoted  on<* 
-  An  insufficient  petition  for  referendum  upon  a  municipal  ordinanca 
cannot  be  amended  after  the  e::q)iration  of  the  time  limit.  An  ordi- 
nance goes  into  effect  at  the  aspiration  of  that  period  unless  a  suffi- 
cient petition  has  previously  bean  filed.*  A  requirement  oi  Q>eoified 
pttldio  notice  ot  the  fact  that  a  partieolar  measuie  is  to  be  voted  on 
at  a  forthcoming  election  is  mandatory,  and  if  notice  is  not  given  in 
the  manner  required  by  law,  the  election  is  of  no  effect.*  Official 
errots  and  ominkuu  in  the  ballot  whidh  do  not  prevent  a  free  e^^res- 
sion  of  the  popular  will  may,  however,  be  disregarded.*  Under  the 

IC  Atchison,  etc,  ft.  Co.  v.  Baber,  298,  36  Pac.  591,  23  L.R.A.  838. 
79  Kan.  353,  98  Pac  .804,  21  1.  Territoiy  v.  RosweU,  16  N.  M. 


16.  Note:  Aon.  Gas,  ldl6B  820.  As  1113  and  note, 
to  the  constitutionality  of  the  initiaUvs     Note :  Ann.  Gas.  1916B  823, 
and  Kferendum,  see  supra,  par,  5^.        2.  Note:  Ann.  Gas.  1916B  825. 

16.  Note:  Ann.  Gas.  1916B  821  j         3.  State  v.  Dalles  City,  72  Ore.  337^ 

17.  State  v.  SnmmerB^'SS  S.  D.  40,  143  Pa«.  1127,  Ann.  Caa.  1916B  85&. 
144  K.  W.  730,  Ann.  Caa  1916B  860,     Note:  Ann,  Caa  1916B  831. 

50  Xi.B.A.(N.S.)  206.  .     4.  Eieroan  v.  Portiand,  57  Oie.  454^ 

18.  NoU:  Ann.  Ga&  1916B  S25.  Ill  Pac  370,  112  Pao.  402,  37  I..BJL 

19.  Kete:  Ann.  Caa  1916B  823.  (N.S.)  332. 

SO.  People       BerMey,  102  Cal.     Note:  Ann.  Caa.  19103  832. 


(N.S.)  427. 
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usual  system  erery  voter  is  eotitled  to  tiie  opportunity  to  vote  for  or 
against  any  question  submitted,  separately  and  independently  from 
his  vote  for  or  againrt  any  other  proposition  submitted.  The  test 
whether  questions  9ubmHted  include  <fne  purpose  or  more  is  whether 
the  objects  for  which  le^slation  is  sought  have  a  natural  or  neceasary 
connection  with  each  other;  and,  if  th^  have  not,  two  purposes  cannot 
be  made  one  by  verbal  connection.*  On  the  other  hand^  the  existence 
of  confusion  on  the  part  of  the  votetrs  and  inabihty  to  decide  which 
way  to  vote  upon  proposed  qu^tions,  which  are  caused  by  the  sub- 
misaion  of  so  many  at  once,  will  tiot  invalidate  the  election  although 
it  is  increased  by  needlessly  splitting  up  the  original  propositions 
as  adopted  by  the  council.''-  Under  ihe  charters  Ot  some  oitieB  the 
council  has  no  power  to  amend  or  rep^  an  ordinance  adopted  by 
popular  vote,'  and  when  the  people  of  a  city  have  ttoamded  their 
charter  by  the  us^  of  ^e  word  "ordain,"- tiiis  circumstance  alone  does 
not  empower  the  council  to  repeal  the-  amendment  as  it  would  a 
mere  ordinance -enacted  by  itself." 


^08»  Mnnieipal  Officer  Defi]ied<-r-A  municipal  officer  is  one  whose 
duties  and  functions  relate  exdnsiv^y  to  the  local  affairs  of  the 
municipality-.*  The  mayor  of  a  oity  Whan  perfcHTning  the  executive 
and  administrative  datiea  of  the  office  ia  a  municipal  <^oer,^<*  as  is 
an  alderman,  councolman'or  selectman^^  The  assessors  and  collectors 
of  municipal  taxes  are  also  manicipal  officers,  and  the  same  is  true 
of  city  derks,*'  city  or  town  t^ea9u^e^8^'•  local  election  commissioners 
and  fire  commissioners,^*  city  engineers  and  sin^yors,  and  office 
having  superintend«ace  and  contn^  Of  streets,  parks,  waterworks,  gas- 
works, hospitals,  sewersj  or  oametetice."  There  are,  however,  many 
officers  whose  powers  and  duties  are  confined  to  the  limits  of  a  par- 

-  K.  Stem  V.  Fai^,  18  N.  D.  289, 122     10.  Bureh  v.  Hairdwidce,  30  Chwt 
N.  W.  403,  26  I,.E.A.(N.S.)  666  an^  ■  <y*  )  24,  32  Am.  R«p.  640. 
note;  Blaine  v.  Seattle,  62  Wash.  445,      Note:  Ann.  Caa.  1914D  1234. 
114  Pao.  164,  Ann.  Caa.  1912D  315     11.  State  t.  Kirk,  44  Ind.  401,  15 
and  note.  A^n.  li^ep.  239.    Contra,  Lambert  v. 

6.  State  V.  Denny,  4  Wash.  135,  20  Barrett,  115  Ta.  136,  78  8.  £.  586, 


8.  State  V.  DaUas  City,  72  Ore.  337,   "'12.  Note:  Ann.  Cas.  1914D  1231. 
143  Pae.  1127,  Ann.  Cas.  1916B  855>        Id.  Note:  Ann.  Cas.  1914D  1238. 

9.  Denver  t.  Spencer.  34  Colo.  270^     14;  Note:  Ann.  Caa.  1014D  1233. 

82  Pac.  590, 114  A.  S.  B.  158,  7  Ann.^  l5.  Denver  v.  Spencer,  34  Colo.  270, 
Caa.  1042,  2  LJIJL.(N.S.)  147;  ^Tttb.  82  Pac.  690,  114  A.  8.  B.  158,  7  Ann. 
T.  Hardwicke,  30  Grat.  (Va.)  24,  3^  Cas.  1042,  2  L.R.A.(N.S.)  147;  People 
Am.  Rep.  640 ;  Lambert  t.  Barrett,  Ud  v.  Detroit,  28  Micfa.  228,  15  Am.  Rep. 
Va.  136, 78  S.  E.  586,  Ann.  Cas.  1914D  202;  Buieh  v.  Hardwicke,  30  Grat. 


Vn.  Municipal  Admtnisteative  Officers 


Pac.  991,  16  L.R.A.  214; 

7.  Note:  Ann.  Cas.  1916B  938. 


Ann.  Cas.  1914D  1226. 
Note:  Ann.  Caa.  1914D  1230. 


1226  and  note. 
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ticular  municipality  and  who  may  even  be  appointed  by  the  mayoc 
^  municipal  couucir  and  paid  out  of  the  municipal  treasuiy  who  are 
not  mnnicipa]  officers.^*  The  reason  is  that  while  &ey  are  elected 
•or  appointed  for  the  city,  and  while  their  jurisdiction  is  confined  to 
the  local  limits,  theii  duties  and  functions,  in  a  measure,  concern  the 
state.  They  are  state  agencies  or  instrumentalities,  operating  to  some 
ejxtent  through  the  medium  of  city  charters  in  the  preservation  of  the 
public  peace  and  good  government.  However  elected  or  appointed, 
however  paid,  they  are  as  much  state  officers  as  cohstablee,  justices  of 
the  peace  and  district  attorneys,  whose  jurisdiction  is  confined  to 
particular  counties.  Among  this  class  are  the  judges  and  other  officers 
of  municipal  courts,"  sheriffs  and  their  deputies,"  and  members  of 
the  local  board  of  health.^*  It  is  generally  held  that  police  officers  of 
■a  municipality  are  not  municipal  officers,  their  duties  being  of  such 
«  nature  that  they  are  agents  of  the  state.'*'  Some  authorities,  how- 
ever, take  the  view  that  police  officers  are  municipal  officers.^  The 
question  whether  an. officer  is  a  municipal  officer  or  not  depends  upon 
the  character  of  his  duties  and  is  not  affected  by  the  manner  ofhis 
^pointment  or  efection.*  An  officer  may  be  a  municipal  officer 
although  he  is  appointed  by  the  governor  of  the  state  or.  even  by 
the  Preadent  of  the  United  States.* 

209.  Distinction  between  Office  and  Employment. — ^Not  every 
person  in  the  service  and  pay  of  a  municipal  corporation  is  an  officer. 
The  distinction  between  an  office  and  an  employment  is  well  recog- 
■xiized.*'  It  has  been  held  that  municipal  assessors  and  collectors  of 
taxes,*  auditors/  school  directors,^  highway  commissioners,*  leve& 

T.  Bartctt,  115.  Va.  138,  7S.S.  E.  586,  ristqwn  t.  FitEpatriek,  94  Pa.  St.  121, 

Ann.  Cas.'1914I>  1226  and  note.  39  Am.  Rep.  771;  Bnfeh  'i.  ^ardwieke, 

16.  Kabn  v.  Sutro,  114  CaL  316,  46  30  Grai,  (Ta.)  24,  32,' Am.  Bep.  640. 
Fae.  87,  33  L.E.A  620;  Lambert  v.  Note:  Aim.  Gas.  1914D  1235. 
Bazrett,  115  Va.  136,  78  8.  E.  586,  1.  Note:  Aim.  Cas.  1914D  1235. 
Ann.  Cas.  1914D  1226  and  note.  S.  Denver  t.  Spencer,  34  Cdo.'  270, 

17.  Lambert  v.  Bao^tt,  115  Va.  136.  Pac.  590,  U4  A.  S.  R.  158,  7  Ann. 


78  S..E.  586,  Ann.  Cas.  1914D' 122ft  Gas.  1042,  2  L.B.A.(N.9.)  147. 
.and  note.  '  3.  Barnes  v.  District  of  Columbia, 

18.  S^te  V.  Bns,  135  Ko.  325,  3ff  91  U.  S.  540,  23  V.  S.  (L.  ed.)  440. 


19.  Davock  v.  Mopre,  105  Mich.  120,     6.  Lorillard  v.  Monroe,  11  K.  t, 
SB  N.  W.  424,  28  UR.A.  783;  Taylor  382,  62  Am.  Dec.  120. 
s.  Board  of  Health,  31  Pa.  St.  73,  73     6.  Atty.-Gen.   v.   TiUini^aBt,  203 
Am.  Dee.  724.  Contra,  Chace  v^  Ptqv-  Uass.  539,  89  N.  E.  1058, 17  Ann.  Cas. 
idence,  36  R.  I.  331, 89  AtL  1066;  Ana.  440  and  Jiots. 

■Cas.  19I6C  1267.  7.  Ogden  v.  Raymond,  22  Conn.  379, 

Note:  Ann.  Cas.  19I4D  1233.  58  Am.  Dec  429;  MeCoy  v.  Curti«e,  9' 
80.  Cleveland  v.  Payne,  72  Ohio  St  Wend.  (N.  T.)  17,  24  Am.  Dec. 

317, 74  N.  E.  177, 70  UR.A.  Ml;  Nor^     8.  Nate: -72  Am;  Dbc.  185. 
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S.  W.  636,  33  L.E.A.  616. 

Note:  Ann.  Cas.  1914D  1237. 


Note:  Ann.  Cas.  1914D  1229. 
4.'See  PuBuo  Officsbs. 
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commission^,*  policemen,'^  superintenddnts  of  watenrorks,'^  ants 
building  inspectors  "  are  officers.  On  the  other  hand  a  janitor  or  a 
uight-watebmaa  in  a  public  building/*  the  foreman  of  a  yard,^'  a 
■uperintendent  <rf  Bchcwls  exercising  no  power  except  what  is  derived 
Uirough  the  school-board,'*  a  viating  physician  at  a  city  hospital,'* 
A  fireman/'  and  a  filing  derk  Ol'  the  public  records'*  are  not 
officers. 

'  lO.  Power  to  Create  Office. — Since  the  creation  of  a  public  office 
hnplies  a  delegation  of  a  portion  of  the  sovereign  pow^  to  and  the 
possession  of  it  by  the  person  filling  the  office,  the  source  of  such  an 
office  must  be  found  in  the  sovwreign  authority  speaking  through 
the  constitution  or  a  statute,  and  a  municipal  corporation  cannot 
create  a  public  office  without  express  legislative  authority."  Power 
to  create  certain  minor  offices  of  an  administrative  character  wili, 
however,  in  some  cases  be  held  to  be  implied  in  a  grant  of  powers  to 
a  miMucipal  corporation  which  cannot  well  be  exercised  without  the 
exist«aut  of  such  offices. 

211.  Appointment  and  Election  of  Hnnidpal  Officers. — Th^  power 
to  appoint  or  elect  to  office  does  not  necessarily  b^ong  to  either  the 
legislative,  executive  or  judicial  department  It  is  commonly  exer- 
cised by  the  people,  but  the  legislature  may,  as  the  lawmaking  power, 
when  not  restiacted  by  the  constitution,  provide  for  its  exercise  hf 
any  department  of  the  government,  or  by  any  person  or  association 
of  persons  which  it  may  choose  to  designate  for  that  purpose.  The 
function  is  legislative,  executive,  or  judicial  when  the  law  has  cod- 
fided  its  excise  to  ihe  legislative,  executive,  or  judicial  department' 
of  the  government.**  For  this  reason  the  govwnw  of  a  state  has  no 

9.  Shelby  w.  Meom,  36  Mva.  273.  85  N.  E.  182,  127  A.  8.  B.  468  and 

72  Am.  Dec.  169  and  note.       •  note. 

10.  Brown  v.  Bnasell,  166  Maas.  14,  IB.  Baltimore  v.  Lyman,  92  Md  591, 
43  N.  E.  1005,  55  A.  S.  R.  357,  32  48  Atl.  145,  84  A.  S.  R.  524,  52  L.R.A. 
L.R,A.  253;  Monette  v.  State,  91  JJisa,  406. 

662,  44  So.  989,  124  A.  S.  R.  715  and     16.  Trainor  v.  Board  of  AuditoM. 
note;*Manganj,  v.  Brooklyn,  98  N.  T.  89  Mieh.  162,  50  N.  W.  809, 15  L.R.A. 
585,  50  Am.  Rep.  705;  Raising  v.  Pari-  95;  Com.  v.  PiUer,  147  Pa.  St  288,  23 
land,  57  Ore.  295,  Ul  Pae.  977/ Ann.  AU.  568,  15  L.R-4.  205. 
Cas.  1912D895.  17.  State  v.  Jennings,  67  Ohio  St. 

11.  Niew  Brunswick  t.  Cramer,  61  415,  49  N.  B,  404,  63  A.  8.  E.  723 
N.  J.  L.  270,  39  AtL  671,  6$  A.  g.  R.  and  note. 

705.  18.  Trainor  t.  Board  of  Auditors. 

12.  State  T.  Uw^e,  82  Conn.  398,  89  Hich.  162,  50  N.  W.  800, 15  L.R.A. 
74  AtL  769,  ^  LJUu(ir.S.)  660  and  95. 

note.  19.  State  v.  Maekie,  83  Comi.  398, 

13.  Trainor  v.  Board  of  Anditm,  74' Atl.^  769,  26  L.R.A.(K.S.)  660  and 
89  Mich.  162,  50-N.  W.  S09, 16  I*B.A.  note.   And  see  Public  OrFicERS. 

95;  Doyle  v.  Ralei^,  80  V.  G.  133,  46  20.  Tox  v.  McDonald,  101  Ala.  51, 
Am.  Rep.  677.  13  So.  416,  46  A.  S.  B.  08  and  note,  21 

lA  Oarv«>y  t.  LoweD,  299  Matt.  47.  L.RA.  eSSd;  People  t.  Fnemaa,  i» 
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power  to  i^pcdnt  a  municipal  oSaeer  m  the  abaence  of  exprees  legis- 
lative authority.^  The  power  of  i^poiDting  munidpal  officers  is 
commonly  vested  in  the  mayor,*  or  in  the  mayor  and  municipal 
cuoncil,*  but  it  may  constitutionally  be  granted  to  the  municipal 
council  alone/  o*  even  to  the  judge  of  the  probate  court  of  the  county 
in  which  the  municipality  is  situated,*  or  it  may  be  exercised  by  the 
l^slature  its^,'  or  the  power  of  making  up  a  list  from  whom  the 
municipal  of!icen  ^all  be  chosen  may  be  delegated  to  civil  service 
commissioners.^  When  the  constitution  of  a  state  provides  for  the 
election  of  all  municipal  officers  by  the  people  the  powder  of  the  general 
assembly  to  provide  how  vacancies  in  municipal  offices  may  be  filled 
is  limited  to  filling  vacancies  in  elective  offices  temporarily  and  untij 
an  election  can  be  had  by  the  people.*  When  a  statute  confers  upon 
the  municipal  council  the  power  to  appoint  a  public  officer  and  the 
statute  does  not  describe  the  method  or  manner  of  the  appointment, 
such  appointment  may  be  made  by  ballot,  viva  voce  vote,  motion,  or 
vesolution,*  and  when  a  ballot  has  been  taken  and  one  candidate  has 
a  clear  majority  of  the  votes,  he  is  duly  elected  and  his  title  to  the 
office  cannot  be  affected  by  any  subsequent  action  of  the  oouneil, 
until  be  is  removed  according  to  law.>* 

212.  Obligation  to  Ac«ept  Office.— It  is  held  in  numeroufi  English 
cases  that  by  the  common  law  it  was  the  duty  of  every  perao!,- 
having  the  requisite  qualification,  elected  or  appointed  to  a  public 
municipal  office,  to  accept  the  same,  and  that  a  refusal  to  accept 
such  office  was  punishable.**  This  principle  has  been  accepted  in 
thw  country  and  in  some  of  the  states  has  been  embodied  in  the 
statutes,"  but  there  are  very  few  decisions  in  which  the  eflforcemeiU 
of  this  obligation  is  involved.  While  offices  of  Hob  dass,  in  Eagland. 

Cal.  233,  23  Pac.  173,  13  A.  S.  B.  L.R.A.  530. 

122  and  note.   And  aee  Pubuc  OrFi-  6.  Baltimore  t.  State,  15  Md.  3Tf). 

CERS.  74  Am.  Dee.  572. 

1.  HoginB  T.  Bullock,  92  Ark.  67,  Note :  13  A.  S.  R.  129. 

121-  8.  W.  lOH  19  Ann.  Css.  822  and  7.  People  v.  Kipley,  171  IH.  44,  49 

note.  N.  E.  229,  41  L.Bw&..  776;.  Cyttitten^^n 

2.  State  v.  Doberty,  16  Wash.  382,  t.  Wqrster,  152  N.  7.  346,  46  N.  K. 
47  Pae.  958,  58  A.  S.  K.  39.  857,  37  L.R.A.  809. 

S.  Hooper  V.  Creager,  84  Md.  195,  8.  Todd  t.  Johnsott,  99  Kf.  648,  36 

35  Atl.  9e7,  1103,  36  AU.  359,  35  8.  W.  987,  33  L.R.A.  399. 

JjM^.  202,  )t6img  Itbat  Hrheo  \iy  stat-  9.  SUte  t.  Wagner,  170  144, 

nte  the  power  of  appiouitment  is  givm  82  N.  E.'466,  15  Ann.  Cas.  1063; 

to  the  m^yor  witfli. the  advice  and  eon-  Charleston  v.  littlepa^,  73  W.  Va- 

sent  of  tbo  oaaiual,  aa  oidioanae  giv-  156,  80  8.  £.  131.  51  L.R.A^N.S.) 

ing  Ute  pQirer  to  ^  eonneil  alone  is  353. 

invalid.  -  10.  See  supra,  par.  200. 

4.  State  T.  y^a&iet.  170  Ind.  144,  11.  Notes:  36  A.  S.  IL  523:  ^ 
82  N.  E.  466,  15  Ann.  Oas.  1063.  L.a.A.  68L 

5.  Fox  V.  McDoWd,  101  Ala.  61,  IS,  Note;  ^  681.' 
IS  So.  416,  46  A.  S.  B.  98,  21 

B.  G.  t.  Vol.  xn:.— 6&    '  913. 
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were  accepted  as  a  burden,  they  havd  not  been  generally  so  regarded 
in  this  country.  Under  our  system  of  local  government,  even  the 
smallest  offices  are  generally  accepted,  eiUkex  because  they  are  sup- 
posed to  lead  to  those  which  bring  higher  honors  and  greater  emolu- 
ments, or  because  of  a  sense  of  duty.  It  has,  however,  been  held  that 
the  obligation  of  a  person  who  possesses  the  requisite  qualifications 
to  accept  a  municipal  office  to  which  he  has  been  -duly  elected  at 
Appointed  wiU  be  enforced  by  the  courts  and  upon  the  refusal  of  such 
a  person  to  acc^t  the  office  he  may  be  compelled  by  mandamus  to 
assume  the  same'and  to  take  upon  himself  the  duties  thereof,  although 
he  is  also  subject  to  indictment  or  fine  for  failure  to  do  so.*'  A  man 
cannot,  however,  be  compelled  to  accept  a  second  office  while  he  is  in 
possession  of  and  discharging  the  duties  of  one  to  which  he  has  been 
choeen.'*  Kor  can  one  be  made  a  de  facto  officer  agaipst  his  will,  and 
it  is  a  good  defense  to  an  indictment  for  refusing  to  accept  office  that 
there  was  an  irrogularity  in  the  election.** 

213.  QoaUficatioiLS. — The  general  rule  that  an  aUen  is  ineligible 
to  hold  public  office  unless  spaoially  authorized  by  statute**  appiie^ 
to  municipal  offices.*'  Other  ^[ualifications  may  be  imposed  by  the 
legislature,  vmless  the  oonstitutiun  expressly  provides  otherwise.  Tlius 
it  is  sometimes  required  that  «m  officer  of  a  municipal  corporation  be 
a  legal  resident  thereof,*'  and  in  sueh  case  there  must  be  actual 
mhauitaucy,  and  building  and  furnishing  a  new  house  within  the 
required  territory  with  the  intention  of  liviitg  iu  it  is  not  suitii-ieut, 
if  the  owner  continues  in  the  actual  occupancy  of  premises  situated 
ulsewhwe.**  By  some  authorities  it  is  held  that  previous  residence  iu 
Jerritoxy  annexed  to  a  city  is  to  be  deemed  residence  within  the  city 
for  the  purpose  of  computing  the  period  of  residency  necessary  to 
make  a  person  eligible  to  a  city  office.***  On  the  other  hand  it 
has  been  held  that  where  the  original  annexation  of  territory  to 
4  city  was  declared  void,  and  the  person  elected  to  a  certain  munici- 
pal affiee  was  a  resident  of  the  portion  of  the  oi^  so  annexed  under 
the  annexation  declared  void,  be  was  not  eligible  to  the  office  al- 
though subsequent  to  his  election,  and  be  ne  his  term  of  office 
began,  a  proper  annexation  of  the  detached  portion  in  which  he 

15.  People  T.  Williams,  140  HI.  573,  and  note,  IS  L.RJL.  622;  State  v.  Mtir- 
33  N.  E.  849, 36  A.  8.  B.  614  and  note,  ray,  28  Wit.  96,  9  Am.  Bep.  486. 

24  L.R.A.  492.  18.  Seals  v.  State,  164  Ala.  682,  51 

14.  Note:  36  A.  3.  R.  (S4.  So.  337,  20  Ann.  Cas.  991;  Beg.  t.  Ex- 

16.  Note:  20  Ann.  Caa.  512.  eter,  U  B.  4  Q.  B.  110,  19  L.  T.  N.  S. 

16.  See  AuBKS,  vol  1,  p.  801  et  397,  7  Eng.  BnL  Cas.  288  and  note, 
seq.;  Pcblio  Omcsas.  19.  State  t.  McQeary,  89  Vt 

17.  Reich  v.  State,  53  Oa.  73,  21  38  Atl  165,  44  L.RA.  446. 

Am.  Rep.  265;  State  v.  Vata  Beek,  87  20.  Qibaon  v.  Wood,  105  Ey.  740, 
la.  569,  54  N.  W.  525,  43  A.  S.  R.  397  49  S;  W.  768,  43  UB-A.  699. 
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resided  was  made  to  the  dty.^  It  &  within  the  power  of  the  legis- 
lature to  provide  that  an  attorney  for  a  public  service  corporation 
doing  business  or  exercising  a  franchise  within  the  limits  of  a  munici- 
pality shall  not  hold  any  municipal  office,'  and  to  make  the  failure 
to  file  a  sworn  statement  of  election  expenses  a  ground  for  disqualifi- 
cation,* except  in  thOse  states  in  which  t^e  constitution  prescribes  a 
form  of  oath  that  shall  be  rvquited  of  all  officers  and  further  provides 
no  otbor  oath,  dedantion  or  tiitBhaU  be  required  as  a  qnaliiicft- 
tion  for  office.*  A  statutory  provisim  fahat  an  officiai  bond  shall  be 
filed,  within,  a- ^Mnfied  time.w  the  offirar  ahall  be  deemed  to  have  re- 
fused the  oiBee,  and  the  fa&mo  shall  be  fiUed  by  appointment,  '}»,  how- 
ever, merely  dxreotory.*  It  is  goMEally  held  eligibiUi^  at  the  time 
of  taking  office  ia-snfficiisnt  notwithstanding -that  the  officer  was  ineli- 
gible at  the  tim&  of  his  electioa  oi  appowtment*  Thus  an  alien 
elected  to  a  public  office  is,  on  subewuently^  and  before,  the  time  :vhen 
be  is  recruited  to  qualify  for  the  office,  ^coQ;ung  a  naturalised  citizen, 
entitled  to  hold  such  (&ce  and  cii^Wg^.the  duties  thereof,  if  there 
is  no  constitutional  ,or  statutory  provision  a^ressly  requiring  him  to 
be  qualified  .therefor  at  the  time  of  his  election.^  In  some  jurisdic- 
tions, howQYor,  the  constitutional  or  statutory  requirements  for  eligi- 
bility are  held  to  relate  to  the  time  of  election  and  not  to  the  time 
of  taking  office,*  and  the  statutes  sometimes  expressly  provide  that 
the  person  chosen  shall  liave  certain  qualifications  at  the  time  of  his 
election  or  ^pointment.* 

214.  De  Facte  0fficer8.~Tn  determining  when  a  miinicipal  officer 
is  such  de  factb,  though  not  de  jure,  and  in  ascertaining  his  powers, 
duties  and  liabilities  as  such  the  rules  relating  to  de  facto  public  officers 
generally  are  ap^ilicahle,  A  full  discussion  of  this  question  found 
elsewhere  in  this  work.'" 

215.  Trial  ef  Title  to  Offlc«.^It  is  held  in  the  maj<»ity  of  Aisaerican 
jurisdictions,  in  aecordonee  with  the  rule  at  eommon  law,  that  Uie 

1.  Seals  V.  Stata  164  AU.  M2,  51  Soy  V.  State,  168  Ind.  506,  81  N.  E. 
So.  337,  20  Ann.  Cas.  091  (teviewing  509,  U  Ann.  Caa.  944  and  note;  Pi  l ' 
and  disapprdvlng  the  Kentucky  cases  vett  v.  BjiCikford,  29  Kan.  S2,  40  Am. 
cited  in  Uie  preceding  note) .  Rep.  301  (disability  to  hold  office  by 

2.  Boone'  v.  State,  170  Ala,  57,  5A  reason  of  having  bone  amis  against 
So.  109,  AiUL  Ca8«  1912C  106o  and  the  United  States  removed  after  eleo- 
note.  Ubn  an4  befofe  qualification). 

3.  Com,  V.  Sehrotniek,  240  Pa.  St     Note :  20  Ann.  Cas.  992.  . 

67,  87  Atl.  280,  Ann.  Gas.  1915A  365'  7.  State  v.  Van  Beek,  87  la.  568,  64 
and  note.  N.  W.  525.  43  A.  S.  B.  397  and  note,. 

4.  Note:  Ann.  Caa,  1915A  366.  See  19  I1.R.A  622;  Stat^  V.  Uxaray,  28 
also  as  to  the.  effect  of  sndk  a  prori-  ^Vis.  96,  9  Am.  Rep.  489. 

sion  supra,  par.  61.  8.  Nflte;  U  Axtfi.  Cas.  950. 

6,  Chicago  V.  Qage,  95  Til  593,  3S'  9.  Seals' v.  State,  164 \AIa.  582,  51 
Am.  Rep.  182.  '  So.  337, 20  Aim.  Caa.  991  antt  note. 

6.  Bradfield  v.  Avery,  10  Idaho  769,     10.  &M  PmBUO  Omens.. 
102  Pac.  687,  23'ti.R.A.(N.8.)  12ai:  .- 
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only  pnqMT  pioceduie  to  try  the  title  of  the  holder  of  a  municipal 
office  is  a  quo  warranto  information/'  and  that  a  petition  for  writ 
of  mandaxnus  to  compel  the  municipal  authorities  to  admit  to  office 
the  contestant  who  has  been  excluded  therefrom  is  not  the  appropriate 
remedy.'*  In  a  few  states,  however,  tiie  use  of  the  writ  of  mandamus 
to  try  the  title  to  an  office  and  to  put  one  person  out  of  and  another 
into  an  office  is  approved/*  and  when  the  contestant  has  a  cdear  prima 
facie  title  to  an  office,  and  a  mere  intruder  is  occupying  the  same 
without  color  of  right,  it  has  been  held  that  a  mandnnus  will  issue 
to  put  the  rightful  d^mant  into  office  wi&out  reference  to  the  ques- 
tion whether  he  has  previously  occupied  it.'*  A  court  of  equity  has 
no  jurisdietion  to  try  title  to  office,  and  it  has  no  power  to  resteain  the 
removal  of  a  munidpal  officer  by  injnnetion.'*  Nor  can  the  title  to 
a  municipal  office  be  tried  in  an  action  <^  replevin  for  property  belong- 
ing to  the  office.'*  A  form  of  procedure  provided  by  statute  for 
municipal  election  contests  is  not  neceesarily  exclusivB  of  inquiry  by 
quo  warranto  into  usurpations  of  office,  unless  the  legislative  intent 
to  that  effect  is  clearly  expressed,"  and  though  a  city  council  may  be 
the  excludve  judge  of  the  qualifications  of  its  members,  the  court  may, 
in  a  quo  warranto  proceeding,  determine  whether  in  law  the  facts 
constitute  a  disqualification.'*  The  legislature  has,  however,  the  power 
to  allow  municipal  corporations  to  determine  the  title  of  their  own 
officers  without  further  review,  for  the  remedy  by  quo  warranto  is 
not  a  matter  of  right,  but  of  discretion,  and  may  be  withheld  by  the 
legislature.'*  To  sustain  quo  warranto  thrae  must  be  a  de  jure  office 

11.  State  T.  Dunn,  Minor  (Ala.)  13.  lAvrence  t.  IngeraoU,  88  Tenn. 

12  Am.  Dec.  25;  People  t.  Londoner,  52,  12  S.       422,  17  A  S.  R.  870,  6 

13  Coto.  303,  22  Pae.  764,  6  L.B.A.  L.R.A.  308;  Dew  r.  Judges,  3  Hen.  A 
444;  State  T.  Pinkemuui,  63  Conn.  176,  Mi  (Va.)  1,  3  Am.  Dm.  639. 

28  Atl.  110,  22  L.B.A.  653;  Hoy  v.  Note:  7  £hg.  BoL  Caa.  332. 
SUte,  168  Ind.  506,  81  N.  E.  509,  11  14.  Note:  7  Eng.  Rul.  Cas.  332.  And 
Ann.  Cas,  944{  St.  L^uie  Coonfy  Court  see  UluffDAvns,  vol.  18,  p.  254. 
T.  Sparks,  10  Mo.  117, 45  Am.  Deo.  355  16.  HefEran  v.  Hutduns,  160  Hi. 
and  D9te;  State  v.  Lnpton,  64  Mo.  415,  550,  43  N.  E.  709,  62  A.  S.  R.  363; 
27  Am.  Rep.  253;  State  t.  Jeanii^s,  State  t.  Baldwin,  77  Ohio  St  532,  S3 
57  Ohio  St.  416,  49  N.  E.  404,  83  A.  N.  E.  907,  12  Ann.  Cas.  ID,  19  UR.A. 
S.  B.  723;  State  v.  D<Aerty,  16  Wash.  (N.S.)  49, 

382,  47  Pac.  958,  58  A.  S.  R.  39;  State  16.  Hallpren  t.  Campbell,  82  Mieh. 
T.  Gates,  86  Wis.  634,  57  N.  W.  296,  256,  46  N.  W.  381,  21  A.  S-  B.  557,  9 
39  A.  S.  R.  912;  Bex  T.  Colchester,  2  UR.A  408. 

T.  R.  259,  1  Rev.  R^.  480,  7  17.  People  t.  Londoner,  13  Colo. 

RuL  Caa.  328  and  note.  And  8ee_gen-  303,  22  Pac  764,  6  LilA.  441 
erally,  Publio  OmcsAs;  Quo  Wab-     18.  Denver  v.  Darrow,  13  Colo.  460, 
u»T0.  22  Pae.  784, 16  A  S.     215;  Honuoe^ 

12.  Rex  T.  Colchester,  2  T.  B«  269,  t.  Snudley,  79  Ohio  St  391,  87  N.  E. 
1  Rev.  Rep.  480,  7  Eng.  ^nl  Cas.  39a  269,  16  Ann.  Cat.  156  and  note.  See 
tnd  note.   And  see  Uakdakus,  toL  also  sunn,  par.  186. 

18,  pp.  264^265.  19.  People  t.  Hanhaw,  60  Uteh. 
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assumed  by  the  defendant,  and  quo  warranto  will  not  lie  to  test  the 
right  of  a  claimant  to  a  municipal  office  which  has  no  legal  existence.** 
An  opposing  candidate  for  a  municipal  office  may  be  the  relator  in 
quo  warranto  proceedings,  if  he  is  otherwise  qualified,  on  the  district 
attorney's  refusal  to  act;  but  his  own  claim  to  the  office  cannot  be 
adjudicated  in  Uiat  proceeding.^  A  person  seeking  to  establish  title 
to  an  office  against  ,  another  in  possession  of  it  has  the  burden  of-  prov- 
ing his  right  thereto.* 

216.  Term  of  Office;  Holding  Over.—When  no  time  is  fixed  by  law  - 
for  the  oommencement  of  the  term  of  a  municipal  officer,  it  begins 
to  run  from  the  date  of  the  a{>pointment.*  The  term  of  a  municipal 
office,  as  distinguished  from  a  mere  employment,  cannot  be  established 
by  contract,  and  if  it  iq  not  established  by  statute  or  ordinance  the 
board  of  mnnioipal  officers  having  the  power  of  appointment  cannot 
make  a  binding  contract  engaging  a  poson  for  a  public  office  for  a 
term  extending  beyond  their  own.*  In  order  to  avoid  the  incon- 
venience to  the  public  which  would  result  if  an  important  muiucipal 
office  was  left  without  a  holder,  it  is  frequently  provided  by  law  that 
the  term  of  the  holder  of  such  office  shall  continue  imtil  his  successor 
is  {^pointed  and  qualified,  and  holding  over  pending  the  election  of 
a  successor  is  as  much  a  part  of  the  term  of  office  as  that  whiob  precedes 
it,  where  a  person  lawfully  continues  in  office  by  virtue  of  his  original 
election  and  qualification,  after  the  expiration  of  the  statutory  period 
but  before  his  successor  is  elected  and  qualified  *  The  incumboit  holds 
over  as  a  de  jure  officer  until  his  successor  is  didy  appointed  and 
qualified.*  Such  a  provision  applies  when  there  has  been  a  failure 
to  hold  an  election  to  choose  the  successors  of  those  in  office,'  and  the 
incumbent  is  also  entitled  to  hold  over  when  his  successor  has  been 
illegally  elected,*  or  when  the  successor  chosen  is  inedible.*  Wh«Q 
the  constitution  provides  that  the  incumbent  shall  hold  office  for  his 
term  and  until  the  election  and  qualification  of  his  successor^  the  death 
of  a  person  elected  to  an  office  before  he  qualifies  does  not  create  a 

200,  26  N.  W.  879, 1  A.  S.  R.  498  and  29  N.  £.  773,  30  A.  8.  R.  208  and 

note.    And  see  £lsctiok8,'to1.  9,  p.  note,  14  L.K.A.  858  and  note;  Bsker 

1160  et  seq.    -                            '  City  v.  Harphy,  30  Qce.  405,  42  Pac. 

20.  State  T.  Mflcki^  83.  Ooim.  398>  133,  35  LJt.A.  88. 

74  Atl.  759,  26  LJl.A.(N.S.)  660.  6.  Stote  v.  Howe,  26  Ohio  St  588, 

1.  People  v.  I^ndoner,  13  Colo.  303,  18  Am,  Rep.  321. 

22  Pac  764,  6  t.EA.  444.   And  aee  ■   T.  Lefferty  v.  Hirffman,  99  Ky.  80, 

qvo  WiSB&NTO.  35  S.  W.  123,  33  L.B.A.  203. 

8.  Tillman  v.  Otter,  93  Ky.  600,  20  8.  Kimberliii  V.  State,  130  Ind.  120, 

S.  W.  1036,  29  L.R.A.  110.      ,  29  K.  E.  773,  30  A.  B.  R.  208  «td  bote, 

3.  Attorney  Oeneral  v.  I^ve,  39  S.  14  L.R.A.  858  and  not*.  . 

J.  h.  478,  23  Am.  Rep.  234  9.  Taylof  v.  SnllWaa,  46  Minn.  309, 

4.  See  supra,  par.  193.  47  K.  W.  802,  22  A.  8.  B.  729,  11 
&  EimberUn  v.  Stete,'iaft  Ind:  120,  L.R.A.  272.- 

917 


Digitized  by 


S8  '2ir,  218 


19  B.  C.  L. 


vacancy."*  But  the  death  of  a  person  elected  to  office  after  be  has 
qualified  by  taking  the  oath  of  office,  but  before  his  term  begins,  will 
create  a  vacancy,  under  such  a  provision  as  to  the  holding  over  of  an 
incmiibenit  until  the  qualification  of  his  successor.**  The  period 
between  the  election  of  a  successor  and  the  time  he  actually  qualifies 
is  as  much  a  part  of  the  prior  term  as  the  preceding  period,  even  when 
a  party  is  elected  bis  own  successor.** 

217.  Promotion. — municipal  corporation  having  power  to  appoint 
municipcJ  officers  from  private  life  necessarily  hfls  power  to  promote 
persons  already  in  its  service,**  and  the  creation  of  a  board  of  exam- 
iners is  a  pTopfer  means  for  the  exercise  of  the  duty  imposed  upon  the 
mayor  and  heads  of  the  departments  of  a  oity  fcy  -statute  requiring 
them  to  make  rules  and  regulations  tof  prescriUng  a  syatematio 
method  of  ascertaining  the  fitness  of  (^plicants  for-  ^pointment  and 
promotion  in  city  departments  without  re^ird  to  political  opinions 
or  services.**  When  the  statutes  require  t^e  selection  of  persons  in 
the  municipal  service  for  promotion  from  a  list  pr^ared  by  &e  civil 
service  commissioners,  the  power  of  the  municipality  in  r^pect  to 
the  transfer  of  its  officers  and  employees  from  one  department  to 
another  is  much  cut  down.  If  the  practical  working  of  the  civil 
service  requires  a  transfer  of  one  engaged  th^in,  such  transfer  can 
only  be  made  when  it  does  not  in  fact  constitute  a  promotion.  Pro- 
motions under  tile  name  of  transfers  are  evasions  and  illegal  and  con- 
trary to  the  express  terms  of  the  statute.**  Nevertheless  it  has  been 
held  that  the  power  of  the  municipal  authorities  to  promote  an  officer 
for  special  and  particular  acts  of  heroism  will  not  be  taken  away  by 
the  enactment  of  a  civil  service  law.  The  existence  of  such  power 
is  of  great  benefit  to  the  public;  it  cannot  be  exercised  by  means  of 
civil  service  examinations;  and  the  legislature  will  not  be  held  to 
have  done  away  with  it  without  a  clear  expression  of  such  intent.** 

218.  Acting  and  Deputy  Officers;  Assistants. — It  is  contemplated  by 
law  that  municipal  officers  shall  exercise  their  functions  within  the 
municipal  limits  and  provision  is  usually  made  for  the  performance 
of  the  functions  of  the  more  important  municipal  officials  by  others 
when  they  are  absent  from  the  municipality.  In  the  case  of  the 
mayor  of  a  city  it  is  usually  provided  that  the  president  of  the  munici- 
pal councal  shall  exercise  all  the  powers  of  the  mayor  during  his 
absenee  from  the  city,  and  under  su^  a  immsion  it  has  been  held 

lOv  Eibiberlin  T.  Btate,  130  Ind.  120,  .    13.  People  v.  Kuoz,  166  N.  7.  444, 

29  N.  E.  773,  30  A.  S.  R.  208  and  60  N.  E.  17,  54  L.R.A.  589. 
D0te,  14  LJt.A.  858  and  note.  14.  Newcozob  v.  Indianapolis,  141 

11.  State  V.  Leay,  64         89,  27  Ind.  451,  40  N.  B.  919,  28  L.R.A.  732. 
Am.  Rep.  206.  ■  16.  Hale  v.  WbrsteD.  185  N.  Y.  247, 

12.  Gran*  Haven  v.  United  States  17  N.  E.  1177, 113  A.  S.  R.  895. 
Fidelity,  ete.>  Co.,  128  Mich.  106,  87     16.  People  v.  Knox,  166  N.  Y.  444. 
N.  W.  104, 92  A.  S.  K.  440.  60  K  E.  17, 64  LB. A.  589. 
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that  "abselnce" must  be  coftstrtted-  rwiflfiiiohJr, yid  so  «oxistru«d  means 
wbat  may  be  called  "effective"  absence.  .  If  4unng  the  mayor's  absence 
from  the'dty,  even  for  a  brief  tune,  a  riot  oocurs,  or  an  occasion  arises 
which  demands  immediate  exercise  of  the  executive  power  to  presen  e 
order  or  enfotoe  the  laws,  the  powers  and  duties  of  the  mayor  to  meet 
the  emergency  must  necessarily  be  ves^  in  the  president  of  the 
council  fvUIy  and  completely  during  the  period  of  the  absence.  But 
a  difoent  situation  is  presented  when  the  mayor  has  a  certain  period 
of  time  wiUun  which  to  perform  an  act  like  the  {q>pointment  of  an 
officer  or  the  approval  of  a  resolution  or  ordinance  passed  by  the 
eonncil.  In  such  cases  it  is  v6ry  evident  that  the  time  which  is  allowed 
the  executive  ia  iJlo^red  so  that  he  may  have  opportunity  for  reflection 
and  weighing  of  arguments  pro  and  con,  and  it  may  properly  and 
logically  be  said  in  such  a  case  that  with  reference  to  the  particular 
duty  in  question  there  haa  been  no  absence  from  the  city  on  the  part 
of  the  mayor,  i.  o.,  no  absence  which  renders  him  unable  to  perform 
that  particular  duty,  unless  he  is  absent  during  the  whole  period  in 
which  the  act  might  be  performed. In  the  case  of  other  important 
officers,  a  deputy  is  usually  provided  to  act  in  the  absence  of  his 
principal;  but  it  has  been  declared  that  power  granted  to  a  municipal 
corporation  to  t^point  a  particular  public  officer  and  to  endow  him 
with  certain  powers  does  not  carry  with  it  the  right  to  endow  several 
persons  in  the  alternative  with  that  power,  and  consequently  a  munici- 
pal corporation  cannot  t^point  a  d^uty  without  express  legislative 
authcnity.**  A  municip^  c(»*poration  may,  however,  under  its  gen- 
eral powers  provide  assistants  to  a  public  officer,  since  an  assistant's 
position  as  distinguished  from  that  of  a  deputy  is  ordinarily  a  mere 
employment. A  mere  assistant  cannot,  however,  act  in  the  absence 
of  his  principal  in  his  stead.  The  word  "assistant"  is  universally 
defined  as  one  who  aids,  helps  or  assists,  while  the  word  "deputy"  is 
defined  to  be  a  person  appointed  to  act  for  another,  a  substitute,  a  . 
delegate,  an  agent.  In  the  absence  of  any  statutory  provision,  die 
assistant  never  acts  officially  for  the  principal.  He  is  not  required  to 
be  sworn  nor  to  give  bond.  His  ca|>acit^  is  more  clerical  than  other- 
wise, while  deputy  has  a  more  enlarged  meaning,  and  a  deputy  may 
do  anything  that  his  principal  may  do.*^  When  a  duty  involving  the 
exercise  of  judgment  and  discretion  is  imposed  by  law  upon  a  munici- 
pal officer,  it  is  a  personal  trust,  and  ha  canndt  delegate  the  duty  to 
an  assistant  or  to  anyone  dse.^ 

17.  State  ».  LaHff,  146  Wis.  490, 131  Ann.  Caa  1912A  1270. 

K.  W.  824,  Ann.  Cos.  1912C  3S0  and  20.  NaiU  v.  State,  59  Tex.  Crim. 
iiot«.  484,  129  0.  W.  m,  Ann.  Caa.  1912A 

18.  SUte  T.  MiwUe,  82  Conn.  398^  74  ^268. 

Atl.  759,  2B  Ii.B.A.(N.8.)  660  aad  1.  Brown  T.-Newburyport,  209  Man. 
note.  L  259,  9S  N.  E.  504,  Amu  Caa.  19120 

19.  Notea:  M  UB.A.(N.8.)   661;  495. 
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219.  Compensation  Genenlly. — ^When  a  pablic  officer  Ujb  claim 
to  compensation  for  the  performance  of  the  duties  appertaining  to 
his  o£Qce,  he  most  be  able,  in  order  to  support  his  daim,  to  point  to 
some  provision  of  law  snthorizing  him  to  demand  it,*  and  where 

compeiisation  is  not  provided  by  statute  or  ordinance,  a  mnnicq>ai 
officer  is  not  entitled  to  recover  on  an  implied  contract  to  pay  him 
what  his  services  were  reasonably  worth.*  According  to  the  weight 
of  authori^  a  de  facto  officer  is  not  entitled  to  the  salary  of  tiie  office, 
and  although  he  may  faithfully  discharge  its  duties  he  cannot  main- 
tain an  action  against  the  municipality  for  the  compensi^on  to  which 
he  would  be  entitled  if  he  were  an  officer  de  jure,*  but  the  contrary 
view  is  not  without  support'  A  municipal  officer  entitled  by  law  to 
a  fixed  salary  to  be  paid  in  a  specified  manner  is  not  entiUed  to  retain 
the  amount  of  his  salary  out  of  fees  collected  by  him  and  belonging 
to  the  municipality.*  A  municipal  corporation  cannot  defeat  the 
right  of  one  of  its  office  to  his  statutory  fees  by  transfwring  his 
duties  to  another  officer.^ 

220.  Deductions  and  Additional  Compensation;  Benefit  Fund. — 
The  right  of  an  officer  to  his  fees,  emoluments  or  salary  being  such 
only  as  is  prescribed  by  statute,  while  he  holds  the  office  sudi  ri^t  is 
in  no  way  impaired  by  his  occasional  or  protracted  absence  from  his 
post  or  neglect  of  his  duties.  Such  derelictions  find  tiieir  correction 
in  the  power  of  removal,  impeachment  and  punishment  provided  by 
law.  The  compensations  for  (^cial  services  are  not  fixed  upon  any 
mere  principle  of  quantum  meruit,  but  upon  the  judgment  and 
consideration  of  the  legislature,  as  a  just  medium  for  the  services 
which  the  officer  may  be  called  upon  to  perform  *  This  may  in  many 
cases  be  extravagant  for  the  q>ecific  services  performed,  while  in 
others  they  may  furnish  a  remuneration  which  is  wholly  inadequate. 
The  time  and  occasion  may,  from  change  of  circumstances,  render 
the  service  onerous  and  oppressive,  and  the  legislature  may  also 
increase  the  duties  to  any  extent  it  chooses;  yet  nothing  additional 
to  the  statutory  reward  may  be  claimed  by  the  officer,  however  dis- 

2.  Peterson  t.  Bntte,  44  Mont.  401,  26  Pa.  St.  23,  64  Am.  Dec.  680  and 
120  Pac.  483,  Ann.  Cas.  1913B  638.  note. 

And  see  Public  Onncms.  Notes:  19  Am.  Dec.  69;  10  A.  S.  tt. 

3.  Locke  V.  Central,  4  Cola.  65,  34  284. 

Am.  Rep.  66;  McGillic  v.  Corby,  37     5,  Erwin  t.  Jersey  City,  60  N.  J.  L. 
Mont.  249,  95  Pac  1063,  17  LJLA.  141,  37  Atl.  732,  64  A.  S.  R.  584. 
(N.S.)  1263  and  note.  6.  New  Orleans  v.  Finnerty,  27  La. 

4.  BfcCae  v.  Wapetlo,  66  la.  698,  10  Ann.  681,  21  Am.  EEep.  569. 

N.  W.  248,  41  Am.  Rep.  134;  Andrews  7.  Beard  v.  Decatur,  64  Tex.  7,  63 
T.  Portland,  79  Me.  484, 10  Atl.  468, 10  Am.  Rep.  736. 

A.  S.  R.  280  and  note;  MatthewB  t.  S.  Bates  v.  St.  Louis,  153  Mo.  18,  54 
Copi^  County,  58  Miss.  715,  24  Am.  8,  W.  439,  77  A.  3;  R.  701  and  note; 
Hep.  715;  Dolan  t.  New  Tork,  68  N.  T.  O'Leary  v.  Board  of  Education,  93  H. 
274,  23  Am.  Rep.  168;  Com.  t.  Slifer,  T.  1,  4li  Am.  B«p.  1681 
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proportionate  to  the  value  of  his  services  it  may  be.*  So  also  the  fees 
aad  emoluments  of  an  offioe  may  be  reduoed  by  the  legislature  as  the 
{niblie  good  requires, although  in  some  states  there  is  a  constitu- 
tional provision  prohibiting  the  legisUiture  from  changing  the  com- 
pouation  of  puUic  officers  while  they,  ar«  in  office.^  The  law  undor 
which  a  mqnieipal  offioOT  entctra  upon  bis  duties  is  not  a  contract, 
expresB  or  implied,  on  the  part  of  the  public  that  the  same  cpmpeu- 
sation  will  continue;  in  the  absence  of  a  special  constitutional  pro- 
vision to  the  conbnry  the  legislature  may  increase  at  ^iiminjHh  the 
compensation  of  municipal  officers  witii  reqwct  to  future  services.'* 
A  board  appointed  for  a  fl^wcitic  purpose  cannot  employ  one  of  its 
own  members  for  additional  oompensation,  as  counsel,  to  advise  it  in 
the  performance  of  the  acts  for  which  it  ,was  ^pointed,'*  hut  a 
municipal  officer  who  is  an  attorney  by  profession  may  be  employed 
to  act  as  attorney  for  the  municipality  in  a  matter  in  which  he  has 
no  duty  to  perform,  and  in  the  absence  of  collusion  or  fraud  is  entitled 
to  compensation  for  his  services.'^  One  who  has  accepted  the  appoint- 
ment to  an  office  having  at  least  a  potential  existence  and  has  received 
its  emoluments  is  estopped  from  endeavoring  to  show  that  the  oSice 
was  never  lawfully  created  and  that  he  is  entitled  on  that  account  to. 
compensation  for  his  services  to  a  greater  amount  than  the  salary 
of  the  office.^  A  municipal  officer  who  has  custody  o£  municapfd 
funds  must  account  to  the  municipality  for  intcffeet  accruing  on  su^ 
funds  and  cannot  keep  such  interest  as  a  perquisite  of  his  own**^* 
Whetre  an  insurance  fund  is  provided  for  the  famities  ol  poUneOien 
who  die  from  natoral  canses,  death  oansed  by  aoddeDt  is  not  within 
such  provision.*' 

221.  Effect  of  Personal  iaterett  tf  a  Mtqucipal  Officer^The 

principle  which  makes  it  unlawful  for  a  membec  of  a  munimpal 
council  to  take  psrt  in  any  proceedings  in  whinAi  he  is  personally 
interested  "  c^plies  also  to  executive  and  administrative  officers,  and 
a  contract  entered  into      a  iatinicipal  l^oard  with  one  of.  ita  own 

9.  Bfok  V.  ISimks,  109  OaL  5Q4»  88  Am.  t>ee.  377  and  note. 

42  Pas.  243. 30  L.B.  A  409 :  Ft.  Wane  18.  Jwoa  v.  Mankato,  97  Minn,  4, 

V.  Boanthal,  76  Ind.  166,  39  Am.  RePi  105                 3  ^.A.(N.S.)  849 

127;  JBatoB  v^  St.  IfO^^'153  Uo.  18,  and  note. 

54  8.  W.  439,  77  A.  S.  B.  701;  HeCar^  lA  Nilea  v.  Uimj,  39  Ukh.  ftl,.20 

thy  v.  N«w  York,  96  S.  1. 1,  48  Am.  Am.  Bep.  670, 

nip.  601;  Johnson  t.  Black,  103  Via  16.  Buck  v.  Shnka,  109  CaL  604, 

477,  49  a  B.  633,  106  A  B.  R.  «0a  42  Pae,  243,  30  LJLA  409. 

68  LJUL  264;  Taeoma  v.  Lillis,  4  ,  Ift^Batite  v.  Goodwin,  47  Hont  165, 

Wash.  797^  31  Pa&  321.  la  L.B.A.  372.  ]^  Paii.  670,  Ann.  Cas.  1914C  1012 

-  19.  WancQi  T^  P^opu,  2  Deoio  (M.  and  note.  . 


31.  Itagam  T.  BniDfaJyn,  98  N.^T.  Corn're,  123  CaL  180,  66  Paa.  786,  44 
58^  50  Am.  Rep.  705.  .  UB.A  HU. 

12.  People  T-  .PefOin^  33  K.  .7.  269,     18.  i8ee.  *npra,  par.  19ff.^  . 
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members  is  void,  or  at  least  voidable."  So  a  municipal  corporation 
may  rescind  a  contract  which  it  has  made  if  it  appears  that  the  officer 
who  represented  the  municipality*  received  a  commission  from  the 
other  party  to  the  contract."  There  are,  however,  decisions  to  the 
effect  that  when  the  officer  who  is  interested  in  tiie  contract  has  no 
powers  or  duties  in  reject  to  the  same  in  his  capacity  as  an  <^Ger 
of  the  municipality  the  contract  is  not  necessarily  void.*  Although 
it  is  generally  conceded  that  a  contract  between  a  municip^ity  and 
one  of  its  officers  6r  a  firm  or  corporation  in  which  one  of  its  officers 
is  interested  is  unenforceable,  either  by  reason  of  express  statutory 
prohibition,  or  as  contrary  to  public  policy,  there  is  a  difference  of 
opinion  as  to  whether  the  muhicipality  is  liable  for  benefits  received 
under  such  a  contract.  The  apparent  weight  of  authority  denies  such 
liability,*  but  the  contrary  view  finds  support  in  a  number  of  decinons.* 
According  to  some  authorities  the  municipality  may  recover  of  its 
officer  all  the  profit  which  he  made  out  of  the  unlawful  transaction 
regardless  of  its  fairness  or  unfairness,*  and  when  such  a  contract  is 
expressly  forbidden  by  statute  it  has  been  held  that  the  officer  may 
be  compelled  to  refund  all  the  money  which  he  received  without  being 
entitled  to  compensation  for  the  value  of  the  labor  or  materials  which 
he  furnished." 

222.  Liability  for  Negligence. — No  action  lies  against  a  municipal 
officer  in  any  case  for  misconduct  or  delinquency,  however  gross,  ia 
the  performance  of  judicial  or  quasi  judical  duties,*  and  although 
the  officer  may  not  in -strictness  he  a  judge,  still,  if  his  powers  are 
discretionary,  to  be  exerted. or  wilhheld  acc<xrding  to  his  view  of  what 
ia  necessary  and  proper,  they  are  in  their  nature  judicial,  and  he  ia 
eocempt'  from  all  nsfioifsiliility  by.  action  t^e.  motives  which  in- 
fluenoe  him,  and  the  manner  in  which  such  duties  are  performed ; 
if  oomipt,  he  may  be  impeached  or  removed,  but  the  law  will  not 

19.  Young  v.  Uankato,  97  Minn.  4,  and  note,  34  L..R.A.(N.S.)  129;  Diver 
105  N.  W.  769,  3  L.R.A.(N.S.)  849  v.  Keokuk  Sav.  Bank,  126  la.  691, 102 
and  note.  And  see  ComraACxs,  vol.  6,  N.  W.  542,  3  Ann.  Cas.  669  and  note, 
p.  740  at  aeq.  But  see  Bay  v.  Davidson,  133  la.  688, 

20.  Findlay  v.  ,  pert)!.  66  Fed.  427,  111  N.  W.  25,  119  A.  8.  B.  650,  9 
31  U.  S.  App.  340, 13  C.  C.  A.  659,  ^  I*R.A.(N.S.)  1014. 

L.R.A.  188.  Notes:  3  Ann.  Caa.  672;  Anin.  Cas. 

1.  Capital  Gas  Co.  v.  Young,  l09  1912D  1132.  ■ 

Cal.  140,  41  Pae.  869,  29  L.E.A.  463.        4.  Minneapolis  v.  Cantertmi?,  122 

Note :  3  Ann.  Cas.  673.  Minn.  301,  142  N.  W.  812,  Ann.  Cas.  - 

And  see  CoKnubrs,  tol.  %  p.  741.  19I4D  804  and  note,  48  Ii.B.A.(N.S.) 

2.  Independent  School  Dist.  No.  9  642  and  ndte. 
r.  Collins,  15  Idaho  536,  98  Pac.  857,     5.  Land,  etc»  Co.  v.  HelntTra,  100 


Notes:  3  Ann.  Caa.  '673;  Ann.  Caa.  915. 
1912D  1132.  6.  ' Jordan     Hanson,  4S  N.  H.  199, 

S.  Smith  Dandrictoe,  98  Aik.  S9,  6  Am.  Rep.  608;  Langs  Benedi^ 
136  S.  W.  800,  Ann.  Cka.  1912D  1130  73  nTy.  12,  29  Am.  Bob.  «0  ud  note. 
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tolerate  an  action  to  redress  any  individual  wrong  which  may  be 
done.^  The  same  principle  applies  when  the  duties  are  legislative, 
as  in  the  ease  of  the  members  of  a  municipal  council,'  and  also  in 
the  case  of  executive  officers  who  are  vested  with  discretion,  as  in 
the  laying  out  of  public  improvements  or  the  locating  of  public  works, 
provided  they  are  constructed  in  such  a  way  aa  not  to  violate  the 
constitutional  rights  of  individual  property  owners.*  A  public  office, 
while  performing  a  duty  imposed  solely  for  the  benefit  of  the  public, 
is  not  liable  for  a  mere  failure  to  do  that  which  ia  required  by  tiie 
statute.  Negligence  that  is  nothing  more  than  on  omission  or  non^ 
feasance  creates  no  lifd>ility.'<^  When,  however,  the  duty  of  &  munici- 
pal officer  is  plain,  certain,  and  imperative,  inv<^ving  oo  exercise  of 
discretion,  it  is  g^erally  held  that,  he  is  answerable  for  its  negligent 
performance  or  nonperformance,  at  the  suit  of  any  person  who  iff 
specially  injured  thereby.**  A  municipal  officer  performing  duties 
strictly  public  is  not  liable  for  negligent  acts  of  misfeasance  of  persons 
employed  by  the  municipality  who  are  under  his  general  direction 
and  authority.  This  rule  is  based  on,  the  ground  that  the  doctrine  of 
respondeat  superipr  does  not  apply  to  the  servants  of  one  who  is  actin*; 
only  aa  a  representative  of  the  government,  for  the  benefit  of  the 
public.^*  If,  however,  a  municipal  officer  is  engaged  in  Work  for  tho 
monidpiUity  in  ita  private  or  proprietary  capacity,  be  is  liable  for 
the  negligeuoe  of  his  subordinates  in,  the  same  manner  as  a  private 

7.  'Wibon  v.  JTffw  Tvrfc,  1  Denio  (N,  State  v.  McDaniel,  78  Kiss.  1,  27  So. 
Y.)  595,  43  Am.  Dec.  719.  994,  84  A.  S.  K.  618,  50  L.R.A.  118: 

8.  Jones  v.  Loving,  55  Miss.  109,  30  Lawton  v.  Harkius,  34  Olcla.  545,  126 
Am.  Rep.  508.  Pac.   727,  42  L.R.A.(N.S.)   69  and 

9.  Barry  v.  Smith,  191  Ma^s.  78,  77  ndte;  Aason  v;  Broiks,  64  Tex.  316, 
N.  E.  1099,  6  Ann.  Cas.  817,  5  L.R.A.  53  Am.  Rep.  764;  Sawyer  v.  Corse,  17 
(N.S.)  X028;  Wilson  v.  New  York,  1  Grat  (Va.)  230,  94  Am.  Dec.  445  and 
Denio  (N.  T.)  595,  48  Am.  Deo.  719;  note;  Robiasoa  v.  Rohr,  73  Wu.  436, 
Tealy  v.  Fink,  43  Fa.  St.  212,  82  Am.  46  N.  W.  fiflS^  9  .A.  a  9X0,  2  L.a.A. 
Dec.  556;  Robinson  v.  Rohr,  73  Wis.  366. 

436,  40  N.  W.  668,  9  A,'  S.  E.  810,  2*    Notef  59  L.RA.  857. 
L.R.A.  366.  12.  Robertson  v.  Sieh«l,  127  U.  8. 

Note:  22  L.R.A.  827.  507,  8,  S.  Gt.  1286,  82  U.  S.  (U  ed.). 

10.  Wood  V.  Boone  County,  153  Ta.  203;  Casey  v.  Swtt,  82  Ark.  362,  101 
92,  133  N.  W.  377,  Ann.  Cas.  1913D.  S.  W;  U62,  118  A.  8.  R.  80,  12  Ann. 
1070  and  note,  39  L.R.A.(N.3;)  108;  Cas.  184  and  note;  Bowden  v.  Derby, 
Movnihan  \.  Todfi.  188  M»$».  301,  74  97  Bfe.  536,  56  Atl.  417,  94  A.  S.  R. 
K.  E.  367,  108  A.  S.  R.  473.  And  see  516, 63  L.R^.  223;  MoyniLan  v.  Todd, 
Plbuc  OmcERS.    ■  188  MiA.  301,  74  N.  E.  367,  108  A. 

11.  Do^  T,  Cook,  126  Cal.  313,  68  S.  B.  473;  Barry  v.  Smith,  191  Mass. 
Pac.  T07,  77  A.  S.  R.  171  and  note:  78,  77  N.  E..  1099.  6  Ann.  C»a.  817,  5 
Gregory  v.  Brooks,  86  Conn.  437,  95  LJt..A.(N^.)  1028;  Baijey  v.  New 
Am.  Dec.  27^;  (Jag*  Springer,  211  York,  3  Hill  (N.  Y.)  531,  38  Am.  Dec. 
HI.  200,  71  N.  E.  860,  103  A.  S.  R.  669;  Dofiovan  v.  MoAlpin,  85  N.  Y. 
191;  Moynifaan  V.  Todd,  188  Mass.  185,  38  Am.  Rep.  648;  Bates  v.  Honn 
301,  74  N.  E.  367,  108  A.  S.  E.  *73^r,  OS  Yt.  471,  27  Atl.  184,  22  UR,A. 
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employer.**  A  munioipal  officer  owes  to  the  persons  employed  by 
hini  for  the  prosecution  of  public  work  the  duty  of  seeing  that  ap- 
pliances furnished  by  him  for  their  use.  are  reasonably  safe  and 
suitable  and  so  maintained,  and  that  places  designated  by  him  in 
which  employees  are  to  work  are  reasonably  safcj  and  of  exercising 
reasonable  care  in  the  selection  of  fellow  servants  and  can  be  held 
responsible  for  failing  in  these  duties.** 

223.  Liability  for  Interference  with  Liberty  or  Property  under 
Color  of  Authority  Generally. — Cn.ses  of  unintentional  injury  to  persons 
or  property  from  the  negligence  of  a  public  officer  should  be  dis- 
tinguished from  those  arising  out  of  an  intentional  interference  with 
personal  liberty,  or  the  seizure  or  destruction  of  property  under  color 
of  legal  authority.  Of  course  in  the  latter  case,  if  the  officer  was  justi- 
fied in  his  action  by  a  valid  and  constitutional,  statute  he  cannot  be 
made  to  respond  in  damages  as  for  a  tort.**'  Nor  will  an  action  for 
false  imprisonment  lie  when  the  imprisonment  was  under  a  war- 
rant from  a  court  having  jurisdiction  of  the  subject  matter  and 
wliich  was  good  upon  its  face.**  According  to  one  line  of  authoritie.t, 
if  an  officer  is  called  upon  in  behalf  of  the  public  to  exercise  h?  - 
judgment  he  is  immune  from  civil  liability  if  he  acts  in  good  faith,*' 
but  other  authorities  take  the  view  that  if  personal  liberty  ia  interfered 
with,  or  if  sound  and  valuable  property  not  held  or  used  in  violation 
of  law  is' seized  or  destroyed,  by  a  public  officer  acting  in  good  faith 
and  under  color  of  authority,  under  a  belief  that  conditions  existed 
which  would  warrant  such  acta,  and  it  subsequently  appears  that  such 
conditions  did  not  exist,  the  officer  is  liable  in  damageSj  at  least  where 
the  law  affords  do  other  redress.** 

824  and  note;  Sawyer  v.  Corse,  17  1D6,  86  Am.  Dei^.  283  and  note.  And 
Orat.  (Va.)  230,  94  Am.  Dec.  146  and  aw  groierally,  False  iMpaisONMExXy 
note.  vol,  11,  p.  7fl5  et  eeq. 

13.  Robinson  v.  Rohr,  73  Wis.  436,  17.  Raymond  v.  Fish,  51  Conn.  80. 
40  N.  W.  668,  9  A.  S.  R.  810,  2  LJR.A.  50  Am.  Rep.  3;  Beeks  t.  Dickinsoa 
366.  County,  131  la.  244,  108  N.  W.  311, 

14.  Casey  v.  Scott,  oS  Ark.  362, 101  9  Ann.  Cas.  812,  6  UR.A.(N.S.)  831; 
S.  W.  1152,  118  A. -S.  R.  80,  12  Ann.  Wallenberg  v.  Minneapolis,  111  Minn. 
Cas.  184  and  note;  Bowden  v.  Derby,  471,  127  N.  W.  422,  856,  20  Ann.  Cas. 
97  Me.  636,  55  Atl.  417,  94  A.  S.  E.  878;  Valentine  v.  Englewood,  76  K. 
516,  63  L.R.A.  223.  And  aee  High-  J.  L.  509,  71  Atl  344,  16  Ann.  Cas. 
WATS,  vol.  13,  p.  153  et  seq,;  Master  731  and  note,  19  L.R.A.(N.S.)  262; 
AND  Servant,  vol.  18,  p.  587  et  -seq.  Dunn  v.  Mellon,  147  Pa.  St.  11,  23 

15.  American  Print  Works  v.  Law-  AU.  210,  30  A.  S.  B.  706  and  note, 
rence,  23  N.  J.  L.  590,  67  Am.  Dec;     Note:  47  A.  S.  R.  548,  549. 

420  and  note;  Valentine  v.  Englewood,  18.  Pearson  v.  Zehr,  138  HI.  48,  29 
76  N.  J.  L.  609,  71  Atl.  344,  16  Ann.  N.  E.  854,  32  A.  S.  R.  113;  MUIer  v. 
CaB.  731  sad  not«,  19  L.RJL(K.S.)  Horton,  152  Mass.  540,  26  K.  E.  100, 
262.  23  A.  S.      850, 10  L.R.A.  116;  Barry 

16.  Trvon  v.  Kngree,  112  Mifth.  v.  Smith,  191  Mans.  78,  77  N.  E,  1099, 
338,  70  N.  W.  905,  67  A.  S.  R.  398,  37  6  Aim.  Cas.  817,  5  t.R.A.<ir.S.)  1028 
L.R.A.  222-;  Ported  v.  Pilrdy,  39  K.  T.  and  nqte;  B'm-oonghs  v.  Eastman,  lUl 
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224.  Liability  of  PoUcenum  for  False  Arrest— Tolioemazi"  woh 
a  term-  unknown  to  the  common  law.  But  it  is  the  legal  equivalent 
of  "watchman,"  and  a  policeman  has  the  same  power  of  making 
arrests  for  crimes  or  offenses  against  the  state  as  has  a  sheriff,  con* 
stable  or  other  like  officer,  and  in  thus  making  arrests  is  covered  by 
die  same  peculiar  protection  which  the  law  throws  around  such 
oflScers."  He  is  not,  however,  exempt  from  civil  liability  when  he 
acts  in  a  wrongful,  oppressive,  and  illegal  manner,  and  the  general 
doctrines  of  the  law  touching  personal  liability  for  torts  apply  to 
policemen.*®  It  is  not  a  defeiise  to  an  action  against  a  policeman  for^ 
an  unlawful  arrest  that  he  acted  under  orders  from  a  superior  officer.* 
A  policeman  or  other  peace  officer  cannot,  however,  be  held  civilly 
or  criminally  responsible  for  arresting  an  innocent  person  if  the  arrest 
was  made  by  virtue  of  a  warrant  that  was  regular  on  its  face  and  waa 
issued  from  a  court  having  jurisdiction  of  the  subject  mattef.-  A 
policeiuan  may,  however,  be  held  civilly  liable  for  arresting  a  person 
by  virtue  of  a  warrant  that  was  void  on  its  face,*  or  for  negligently 
arresting  a  person  whom  he  erroneously,  supposes  to  be  the  one  named 
in  the  warrant.*  Kven  when  no  warrant  had  been  issued,  it  never 
was  necessary  under  the  law  for  a  peace  officer  to  show  that  the  party 
under  arrest  was  guilty  of  the  crime  for  which  be  was  arrested.  A 
peace  officer  has  a  right  to  arrest  without  a  warrant,  on  information, 
when  lie  has  reasonable  or  probable  cause  to  believe  that  a  felony  hua 


Mich.  419,  59  N.  W.  817,  46  A.  S.  E.  69  and  note. 

419  and  note,  24  L.E.A.  859;  State  v.  1.  Leger  v.  Warren,  62  Ohio  St.  500, 

McDaniel,  78  Miss.  1,  27  So.  "994,  84  57  N.  E.  50G,  78  A.  S.  R.  73d,  51 

A.  S.  R.  618  and  note,  50  L.R.A.  118;  L.R.A.  193  and  note. 

Martin  v.  Houck,  141  N.  C.  317,  54  2.  McDonald  v.  Wiikie,  13  ni.  22. 

S.  E.  291,  7  L.R.A.(N.S.)  576  and  54  Am.  Dec.  423;  Ruah  v.  Buckley, 

note;  Lawton  t.  Harkins,  34  Okla.  100  Me.  322,  61  Atl.  774,  4  Ann.  Cas. 

545,  126  Pac.  727,  42  L.R.A.(N.S.)  318,  70  L.R.A.  464;  Clarke  v.  May,  2 

69  and  note;  Aazon  v.  Bn>il#,  i4  Xex.  Qney  (Mass.)  410,  61  Am.  Dee.  470; 

ai6,  53  Am,  Rep.  764;  Bureb  v.  Hard-  Tryon  v.  Pingree,  112  Mich.  338.  70 

wieke,  30  Grat.  (Va.)  24,  32  Am.  Rep.  N.  W.  905,  67  A.  S.  R.  398,  37  L.R.A. 

640:  Bolton  v.  Vellines,  94  Va.  393,  222;  Savaeool  v.  Boughton,  5  Wend. 

26  8.  E.  847,  64  A.  8.  R.  737;  Lowe  v.  (N.  T.)  170,  21  Am.  Dec  181;  Harks 

Conroy,  120  Wis.  161,  97  N.  W.  942,  v.  Sullivan,  9  Utah  12,  33  Pae.  294, 

102  A.  8.  R.  983,  1  Ann.  Cas.  341,  66  20  L.R.A.  590. 

Ii.R.A.  907.   And  see  Aniiuls,  voL  1,  Note:  42  L.R.A.<N.S.)  69. 

p.  1159;  Hkai/fh,  vol.  12,  p.  1267.  And  see  Abbbst,  vol  2,  p.  486  et 

19.  State  v.  Evans,  161  Mo.  95,  61  seq. 

8.  W.  590,  84  A.  S.  R.  669  and  note:  3.  GoodeU  v.  Towear,  77'  Vt  61,  68 

Martin  v.  Honck,  141  N.  C.  817,  54  B.  AtL  790,  107  A.  S.  R.  746. 

,  E.  291,  7  LJl.A.(N.S.)  676;  Lawton  Notes:  67  A.  S.  B.  413;  42  L.B.A. 

V.  Hailrins,  34  Okla.  646,  126  Pac.  (N.B.)  70. 

727,  42  IaR.A.(N.6.)  69.    And  see  4.  Netes:  «7  A.  S.  B.  417.  And 

Arrest,  vol.  2,  p.  447.  see  AsBXxn,  voL  3, 'p.  487;  False  Ixc- 

20.  Lnwton  t.  ECarkins,  34  Okls.  pbisokhent,  vol.  11,  p.  799  et  aeq. 
645,  126  Pac.  727,  42  UR.A.(N.8.)         ■            '       '  ' 
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lx.'on  committed.*  Th«  readonqble  or  probably  ?ftuee  is  an  oi^lute 
protecUoQ  to  him  whenever  the  arrest  becomefi  a  matter  of  judicial 
inquiry,  and  in  no  case  is  he  bound  to  establish  the  guilt  of  the  party 
arrested.'  Also,  a  police  officer  may  arrest  without  a  warrant  for 
breach  of  the  peace  committed  in  his  preswce,  and,  at  least  in  some 
jurisdictions,  for  any  .crime  thus  committed  including  violation  <^ 
a  municipal  ordinance.'  But  a  police  officer  canno^  as  such,  justify 
an  arrest  without  warrant  out  of  the  limits  of  the  town  for  which 
he  was  appointed.* 

225.  Conduct  of  Policeman  in  Haking  Arrests — If  an  officer  has  a 
right  to  make  an  arrest,  he  may  use  whatever  force  is  reasonably 
necessary  to  prevent  escape  and  secure  the  offender.  But  the  peace 
oflicer  must  use  no  more  force  and  violence  than  are  necessary  to  secure 
the  arrest,  and  to  convey  the  offender  to  a  place  of  custody  and  safety 
for  the  purpose  of  his  hearing;  and  if  he  uses  more  violence  than  is 
reasonably  neceiiisary,  then  he  acts  in  an  unlawful  manner,  and  lie 
may  be  held  liable  to  the  person  injured  in  a  civil  action  for  damages, 
or  to  indictment  for  assault  and  battery.'  An  officer  is  not,  however, 
liable  for  damages  for  having  used  handcuffs  on  a  prisoner  who  was 
unknown- to  him,  where  he  had  a  considerable  distance  to  go  after 
dark,  and  had  another  peraon  under  his  charge,  there  being  nothing 
to  show  wantonness  or  malice  in  his  conduct.'**  When  an  officer  makes 
an  arrest  without  a  wurant,  it  is  his  duty  to  take  the  person  arrested 
without  any  unnecessary  delay  before  a  magistrate  or  other  proper 
judicial  officer  having  jurisdiction,  in  order  that  he  may  be  examined 
and  held  or  dealt  with  as  the  case  requires.*'  And  if,  failing  to  do 
(iiis,  he  dii-charges  the  prisoner  of  his  own  motion,  he  becomes  a 
trespasser  ab  initio.  But  if  a  peo'scm  arrested  voluntarily  aaks  to  he 
freed  without  arraij^nment,  and  his  discharge  follows,  he  impliedly 
waives  any  claim  for  damages  which  otherwise  he  might  have  had 
against  the  officer.'* 

226.  Liability  of  Officers  Other  tham  Those  Haking  Arrest.— A 
police  superintendent  or  chief  of  police  is  not  responsible  for  the 

6.  Rftfferty  v.  People,  69  III.  Ill,  18  S.  E.  328,  Ann.  Cas.  1917A  5D5. 

Am.  Rep.  601;  Firestone  v.  Rice,  71  8.  Martin  v.  Houck,  141  N.  C.  317, 

Mich.  377,  38  N.  W.  885,  15  A-  S.  R.  64  S.  B.  291,  7  L.R.A.(K.S.)  576. 

266;  HoHey  t.  Mix,  3  Wend.  (K.  Y.)  And  see  Abhest,  vol.  2,  p.  469  et  scq. 

350,  20  Am.  Dec.  702;  Stato  v,  Tay-  '   9.  See  Abbkst,  vol.  2,  pp.  470,  489. 

lor,  70  Vt.  i,  39  Atl.  447,  67  A.  S.  E.  10.  McCullough  v.  Greenfield,  133 

648,  42  L.R.A-  673.     ,  Mich.  463,  95*  N.  W.  532,  1  Ann.  Cas. 

Note:  42  L.R.A.(N.S.)  71.  924,  62  L.R.A.  006. 

6.  Note:  42  L.R.A.(N.S.)  75.  Am  to  11.  Gibson  v.  Holmes,  78  Vt.  110. 
the  circumstances  under  whieh'  a  poliee  62  AU.  11,  4  L.R.A.(N.S.)  45L 
oilker  is  justified  in  making  lAUiiKst  Notes:  67  A.  S.  R.  419;  42  L.R.A. 
without  a  warrant,  see  Abbbst,  toL  2,  (N.S.)  73. 

p.  446  at  aeq.  See  Abr^st,  vol.  2,  p.  466  et  seq. 

7.  Graham  t.  State,  143  Oa.  440,  85  11  Ko^:  42  L.Rji.{N.S.)  73,  74. 
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unlawfu]  aois  of  his-rnxbordibates,^*  Ilut  his  office  net  a  jiadicial  one, 
and  iu9  is  civiUy  liable  for  directiiig  the  unlawful  aireBt  of  a  dtuea,^* 
or  ior  oaiuing  one  who  has  been  nnlawfully  arrested  to  be  restrained.'' 
It  has  been  hdd  that  oflScen  in  charge  of  a  patr^  wagon  who  assist- 
in  conveying  to  the  station  house  a  person  illegally  ameted  are 
eqnally  liable  with  the  poiiieeinan  making  Ihe  aireet,'*  but  a  jailer 
who  detains  a  priaonw  who  has  been  unlawfully  arrested  without 
ncrtice  of  the  illegality  of  the  arrest  is  not  civilly  liable  to  the  person 
so  detainfed.*^ 

227.  Liability  0f  Offleer  far  Costs.— When  a  municipal  officer  is 
sued  for  injuries  resulting  from  his  misfeasance  or  negligence  in 
fulfilling  the  duties  imposed  on  him  by  law  and  the  judgment  of  the 
court  is  against  him,  he  is  liable  for  costs  to  the  same  extent  as  an 
individual  wrongdoer."  When,  however,  he  is  a  party  to  an  action 
merely  as  the  representative  of  the  interests  of  the  public  and  the 
litigation  is  not  made  necessary  by  any  negligence  or  misconduct  on 
his  part|  it  is  held  by  the  weight  of  authority  that  in  the  event  of 
an  adverse  decision  pe  is  not  liable  for  cos|e>*  But  in  some  jurisdic- 
tions it  is  held  that  when  costs  go  to  the  prevailing  party  as  a  matter 
of  strict  legal  right,  no  exception  can  be  made  in  favor  of  a  public 
officer  when  the  statute  provides  none,**  and  an  officer  can  even  be 
mulcted  in  costs  in  litigation  arising  out  of  a  controversy  based  upon 
the  official  acts  of  hig^  predecessor,^  According  to  some  deci^ons, 
however,  when  the  litigation  was  a  proper  one  in  guarding  the  public 
interests,  an  officer  who  was  obliged  to  pay  c<»ts  out  of  his  own  pocket 
wou^d  ^ave  a  claim  for  reimbursement  from  &e  municipality.' 

15.  See  sapra,  par.  222.  Howe,  177  N.  T.  499,  60  N.  E.  1114, 
14.  Price  V.  Tehan,  84  Conn.  164,  66  I4.R.A.  664. 

79  AtL  68,  Aim.  .C(la.  1912B  1183,  34  Note:  Aim.  Cm.  19151)  566. 

I..R^.(N.S.)  1182;  State  t.  McDim-  19.  Hammond  v.  People,  32  111.  446, 

id.  78  Misa.  1.  27  So.  094.  84  A<  &.  B.  83  Am.  Dec  286*,  Chesapeake,  etc,  R. 

618  and  note,  50  L.R.A.  118;  Bolton  Co.  v.  Harmon,  159  Ky.  59, 166  S.  W. 

T.  Vellmes,  94  Va.  393,  26  fi.  E.  B47,  786,  Ann.  Gafl;  1916D  662  sad  note. 

64  A.  S.  R.  737  and  note.  And  see  Costs,  vol  7,  p.  790. 

Note:  42  LJl.A.(N£;)  74,  T^- .80.  KndaU  Unit^  States,  12 

16.  BalSi  -T.  MeteeJf  j  145  Matt.  274,  P^.-524,  9  U.  S.  <!*..  ed.)  nsi;  United 
14  N.  E.  133,  1  A.  'a::R.  455;  ¥uib-  States  v.  BoutweU,  17  WalL  604,  21 
fovd  V.  Starmont,  ISO  Mioh.  188,  102  U.  S.  (L.  «d.)  721;  Waited  SUtee  t. 
N.  W.  «62,  69  UK,A.  350.  Schurz,  102.  U,  9-  378,  26  U.  S.  (L, 

lA  Cook  T.  Hustings,  l&O  Mich.  «ct)  167;  Stat^T.  Stone,  69  Miss.  383, 

280,  114t  N-.  W.  71, 13  Aan..  Cua  194,  12  So.  550,  30  A.  S.  R.  661 :  State  v. 

14  LJl.A.<IliS.)  1123  and  >»te.  Anderspn,  100  Wja.  523,  76  N.  W.  482, 

-   IT.  No(«:.fl7<A.  S.  R.  425.  42  UR.A.  239. 

18.  Semones  v.  Needles,  J87  la,  177,  ,  Note:  ,Aa^  Cw.  1015D  566^ 

914  Hi  W.  904,  15  Ann.  Caa  lOlB,  14  1,  United  States  -  v.  Bontweli,  17 

LJUL.(N<S.)  U56i  B»rU»  .Oil  Co.  t.  WaU.  604,  21  Ui  S.  (L.  ed.)  .720.  ,/ 

liynet,  100  Minn.  487,  124  N.  W,  1,  2,  State  v.  Stone,  69  Miss.  3Sd^  13 

fi04,  25  L.R.A.(N.S.)  1234;  People  v.  Sa  5$9,  30  A*  S.  E.^^..  , 
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228.  Crimiital'  Liability,  of  Municipal  Officer.— Munio^  officers 
of  every  grade  and  description  may  be  impeached  or  indicted  for 
official  miscondnot  and  corruption,*  and  a  wilful  and  corrupt  award 
of  a  contract  for  public  work,  on  terms  leas  advantageous  tiian  were 
offered  by  otiiera,  will  be  a  neglect  and  breach  of  dnty,  oonatitating 
offidal  misbehavior  indictable  at  comomn  law>  It  is  also  held  in  aome 
jurisdictions  ^t.a  municipal  officw  may  be  indicted  mwrely  for  fail- 
ing to  perform  his  duty ;  thus  the  officers  charged  with  the  du^  of 
keeping  public  ways  in  repair  are  indictable  at  common  law  for 
.culpable  omission  and  neglect  in  aUowing  the  waya  to  become  defective 
and  dangerous.*  A  highway  surveyor  is,  .however,  chargei^  only  with 
reasonable  diligence  and  effort  in  the  discharge  of  his  duty,  and  can- 
not be  held  criminally  liable  for  failing  to  keep  the  road  in  repair, 
where  it  is  shown  that  to  do  so  with  the  means  available  to  him  is 
impossible.'  The  mayor  of  a  city  niay  be  inchcted  for  a  eriminal  act 
in  which  he  took  no  active  part  if  it  was  done  in  pursuance  of  a  vote 
of  the  municipal  council,  and  be  put  the  vote  and  announced  the 
result  and  counseled,  procured,  and  commanded  his  subordinates  to 
commit  the  act  complfuned  of.'  In  a  prosecution  against  a  municipal 
officer  for  malfeasance,  it  is  not  necessary  to  show  that  his  title  to 
the  office  was  unimpeachable.  A  de  facto  officer  is  liable  criminally 
for  acts  of  malfeasance  * 

229.  Liability  of  Officer  to  Uunicipality.— It  is  well  settled  that 
when  municipal  officers  having  control  of  the  aflfaars  of  the  corpora- 
tion or  one  of  its  departments  have  fraudulently  misapplied,  appro- 
priated or  lost  the  funds  of  the  municipality  left  in  their  chai^,  they 
are  personally  liable  for  the  loss  thus  caused.*  So  also  when  a 
municipal  corporation  has  suffered  a  loss  as  a  direct  and  proximate 
result  of  the  negligence  of  one  of  ItB  officer^  it  may  recover  from 
him  the  damage  thns  caused,  as  when  its  treasurer  pays  out  mfmsy 
on  forged  orders,  the  falsity  of  which  could  have  been  detected  by 
the  exercise  of  common  prudence.*'  When  a  municipal  treasurer 
without  le^  excuse  faila  tp  invest  a  certain  fund  which  ia  in  his 

3.  Wilson    New  7oil:,  1  Denio  (M.     i.  Kote:  22  L.BA.  886. 

T.)  595,  43  Am.  Dee.  719.  As  to  em-     7.  State     IfeLaaa,  m  N.  C.  580, 
beadement  by  public  officers,  see  Ev-  28  8.  B.  140,  43  L.R.A.  72L 
BKZUicm,  Tol.  9,  p.  1286.'  8.  People  v.  li«Cttin,  DCT  IH.  180, 

4.  Note:  22  L.R.A.  835.  93  N.  E.  100,  20  Ann.  Cm.  4M. 

5.  Adsit  >.  Brady,-  4  Hffi  (K.  T.)  9.  Boston  v.  Simmoaa,  160  Has. 
630,  40  Am.  £)ec.  305;  People  v.  At-  461,  23  N.  E.  210,  15  A.  S.  %.  230,  6 
hany  Corp.,  11  Weod.  (N.  T.)  699,  27  L.B.A.  ffiW^'Lond^  «te.,  Co.  ^.  HsLl- 
Am.  Dec.  95;  Robinson  v.  Chaittbep-  100  Wb.  268,  70  H.  W.  D6ft,  69 
lain,  34  K.  Y.  889,  90  Am.  Dec  713:  X  8.  R.  92&aDd  note. 

dtate  T.  Fayetteville,  4  N.  C.  4ltf,  6  *  10.  Baman  Goonty  v.  IWMn,  61 
Am.  Dee.  667.  '•    Minn.  79,  68  N.  W.  «ftL  38  A.  &  Bw 

-  Note:  22  t.R'.A.  835.   '       =    -      492.  '   '  ■ 

^  And  see  abtfwA'is;       l3,  p.  160.  '  • 
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coBtody  as  required  by  law,  he  is  chargeable  with  interest  on  the  fund 
for  tihe  time  during  which  the  municipality  has  been  deprived  of  it^^ 
When,  however,  the  officer  was  acting  in  a  quasi  judicial  capacity,  and 
exercising  a  discretion  conferred  upon  him  by  law,  as  in  auditing  and 
Allowing  claims  against  the  municipality,  he  caxmot  be  held  liablu 
for  negligence,  as  long  as  he  was  acting  within  his  authority.^* 

230.  Liability  on  Official  Bond. — Municipal  officers  whose  duty 
involves  the  custody  or  disbursement  of  the  public  funds  or  lyings 
them  into  frequent  controveray  with  individual  dtizuis  are  usually 
required  to  give  bond  with  sufficient  sureties,  in  order  to  protect  the 
municipality  from  loss  by  negligence  or  dishonesty  and  we  citizens 
from  unlawful  interference  wiUi  their  persons  or  property.  Such  an 
official  bond,  however,  covers  only  the  violation  of  oC^cial  duties,  and 
the  sureties  thereon  are  not  answerable  for  extra  official  acts-  or  under- 
takings of  their  principal. Thus  if  a  city  treasurer  becomes  a  hw- 
lower  of  the  moneys  intrusted  to  his  care,  by  the  loan  to  him  tiiweof 
by  the  sanction  of  the  proper  municipal  authorities,  the  sureties  on 
his  official  bonds  are  not  answerable  for  the  repayment  thereof,  for 
the  reason  that  it  is  not  an  official  duty  arising  from  his  being  tireas- 
uror,  but  merely  an  obligation  resulting  from  his  having  become  a 
debtor  of  the  municipality.**  Similarly  it  has  been  held  that  the 
sureties  of  a  cMef  of  police  are  not  answerable  for  his  recmving  and 
■detaining  persons  in  prison,  when  he  acta  without  warrant  or  other 
process  and  without  authority  of  law.  His  act,  while  it  may  have 
heen  done  under  color  of  his  office,*  was  not  by  virtue  thereof,  and 
is  not  an  official  act."  But  for  all  acts  done  1^  the  officer  in  his 
-official  capacity,  under  color  and  by  virtue  of  his  office,  whioh  prove 
to  be  wrongful,  the  sureties  are  liable.**  The  sureties  upon  an-  <^cial 
bond  can  only  be  held  for  the  default  of  the  principal  in  the  perfor 
raance  of  such  duties  as  are  plainly  and  commonly  understood  to 
helong  to  the  class  of  employment  by  whicb  the  principal  is  desig- 
nated, and  are  not  liable  for  a  default  by  him  in  respect  to  duties 
not  ordinarily  incident  to  his  position  and  of  which  tiiere  is  no 
mention  in  the  bond.*'  In  the  case  of  the  bond  of  a  mimicipat 
treasure  or  other  oustodiaa  of  municipal  fimds,  it  is  generally  held 

11.  Claii  T.  Sheldon^  134  N.  T.  333,  StntRrr;  Public  OvriGEBS. 

32  N.  K.  23,  19  LJLA.  138.  14.  WilkahBaize    v.  RoekafeDow, 

12.  Land,  etc.,  Co.  V.  Melatyn,  100  171  Pa.  St  177,  33  AtL  269«  fid  A.  8. 
Wis.  258,  75  N.  W.  964,  69  A.  S.  B.  B.  795,  30  UBJ^  393.  \ 
i»25.  16.  Mmrquis  v.  Willard,  12  WaA. 

13.  Wilka-Bam   v.    Rookafellow,  528,  41  Pae.  889,  60  A.  S.  B.  906. 
171  Pa.  St  177,  33  Atl.  269,  50  A,  S.  16.  State  v.  McDaniel,  78  Min.  1, 
B.  795,  30  L.R.A.  393;  Manjuia  v.  Wil-  27  So.  994,  84  A.  6.  B.  61S,  50  LJLA. 
lard,  12  Waah.  628,  41  Pae.  b89,  60  118. 

A.  S.  R.  906.  17.  Salsm  v.  MoCUntock,  le  Ind. 

-    Note:  46  Am.  Deo.  569.  App.  656,  46  N.  B.  20,  60  A.  8. .& 

Aad  see  generally,  Psikcipal  and  330. 
B.  C.  L.  VoL  ^.—59.  020 
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that  as  the  lelatitai-  of'  such  officer  to  tlie  mnnicipality  i$  tiiat  of  bftileo 
and  not- debtor,  there  is  no  liability  upon  the  bond- when  the  money 
is  lost  without  fault  on  the  part  of  the  officer.i^  If  tJte  bond  is  for  a 
de6nite  time,  with  no  provision  as  to  liability  until  a  sncceasor  is 
appointed,  the  liability  on  the  bond  will  cease  with  the  expiration 
of  that  time."  So,  if  ike  office  is  for  a  definite  time  with  no  provision 
as  to  holding  until  a  successor  is  appointed,  and  "the  bond  is  for  the 
term  of  the  office,  the  liability  will  cease  with  t^e  expiration  of  tlie 
office.***  When  there  is  a  provision  for  holding  until  a  successor  is 
appointed,  the  authcmties  are  divided  into  two  principal  classes.  One 
class  hc^da  that  the  liability  will  continue  after  the  e]q)iratioQ  of  the 
term  only  until  with  due  diligence  the  successor  could  be  appointed 
and  qualified.^  The  other  class  holds  that  the  liability  extends  until 
a  successor  is  appointed  and  qualified,  however  remote  that  event  may 
boL*  The  Kiretiffi  on  an  officii  bond  are  liable  only  for  moneys 
received  by  their  principal  after  its  approval.  Antedating  it  does  not 
make  it  binding  for  a  period  preceding  its  delivery,  if  its  langus^ 
is  not  retrospective.'  It  has  ^en  held  that  where  a  financial  officer 
is  his  own  successor,  his  enteies  of  balances  in  his  hands  at  the  eaj^rar 
tion  of  his  first  term,  made  in  pursuance  of  legal  requirement,  are 
conclusive  on  himself  and  his  sureties  on  his  bond  for  the  new  t^m.* 
On  the  other  hand  some  courts  consider  tiiat  while  the  entries  made 
by  a  city  treasurer  in  his  books  are  prims  facie  evidence  against  his 
sureties,  they  should  be  permitted  to  prove  that  tiie  items,  or  sonae 
of  them,  have  been  erroneously  entered,  that  their  principal  was 
mistaken  in  his  view  of  his  own  liability,  or  was  disposed,  unfairly, 
to  make  them  responsible  for  sums  of  mon^  for  which  no  recovery 
could  otherwise  be  had  against  them>  No  suit  can  be  maintained 
by  third  parties  on  an  official  bond  unless  some  authority  oan  be  found 
in  the  statute  auth<»rizing  it*  The  bond  of  the  treasurer  of  a  munici- 
pal corporation,  containing  the  signatures  of  the  principal  and 
sureties  in  the  justification  and  nowhere  else,  propwly  delivered  and 
aocq)ted,  is  valid  and  enforceable.' 

18.  Healdsburg  t.  Mulligan,  113  City  v.  Unrphy,  30  Ore.  405,  42  Pae. 
Cal.  205,  45  Pac.  337,  33  Ii.R.A.  461.  133,  35  L.R.A.  88  and  note. 

19.  United  States  v.  NichoU,  12  3.  Grand  Haven  v.  United  SttAm 
Wheat.  508,  6  U.  S.  (L.  ed.)  709.  Fidelity,  etc.,  Co.,  12&  Mich.  106,  87 

Note:  35  L.R.A.  88.  N.  W.  104,  92  A.  S.  E.  446  and  note. 

SO.  Note:  36  L.R.A,  88,  89.  4.  Chicago  v.  Qagoi  96  HL  593,  35 

1.  Mataal  Loan,  et<l.,  Ass'n  v.  Price,  Am.  Rep.  182. 
16  71a.  204>  26  Am.  Rep.  703;  Rah-     6.  Wilkes-Barre    t.  Boekafellow, 
way  V.  Crowell,  40  N.  J.  L.  207,  29  171  Pa.  St  177,  33  AtL  269,  50  A.  S. 
Am.  Rep.  224.  R.  795,  30  L.R.A.  393. 

Notes:  10  A.  8.  R.-867  ;  36  L.R.A.  6.  Eaton  Rapids  v.  Stxmip,  127 
90.  Mich.  1,  86  N.  W.  438,  89  A.  S.  R.  451. 

S.  Grand  Haven  v.  United  States  7.  Tumwater  v.  Hardt,  28  Was!i 
PidditV*  Oo.,  128  Mich.  106,  87  684,  69  Pae.  378,  92f  A.  S.  R.  901  an  i 
N.  W.  104,  92  A.  S.  R.  446;  Baker  note.  Qenerally  as  to  the  manner  and 
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231.  Liability  of  Ofilcer  on  Contract  of  Hanicipality.-- It  is  gen- 
erally held  th(U  a  municipal  officer  is  not  perscmally  liable  upon  a 
contract  entered  into  by  hitn  on  behalf  of  the  municipality  if  it 
clearly  appears  on  the  face  of  the  instrument  that  he  intended  to 
bind  the  municipality  and  not  himself.'  There  are,  however,  decisions 
to  the  effect  that  the  general  rule  that  a  contract  made  by  a  public 
officer  in  his  official  capacity  in  behalf  of  the  public  will  not  land 
such  officer  personally  does  not  s^ply  to  officers  of  a  municipal  cor- 
poration which  can  contract  for  itself  and  be  sued  on  its  contracts.* 
And,  in  accordance  with  the  rule  that  if  an  agent  by  the  terms  of  his 
contract  binds  himself  personally  he  is  respon^ble  though  he  describes 
himself  aa  agent,  it  has  been  beld  that  a  municipal  officer,  duly 
authorized  to  enter  into  a  contract  upon  behalf  of  Uie  mumicipality 
in  respect  to  a  matter  in  which  he  has  no  personal  concern,  who  si^Eis 
the  contract  in  his  own  name  may  be  liable  thereon,  even  if  he 
describee  himself  as  an  officer  of  the  mnnioipality.** 

232.  Power  to  Remove  MttSidpal  (MBcen  Genofally.— It  is  gen- 
erally considered  that  a  municipal  corporation  has  the  inheroit  power 
to  remove  any  of  its  officers  iot  just  and  reasonable  canse,^^  but  there 
are  also  decisioDB  to  the  ^ect  that  there  is  no  power  to  remove  except 
that  which  is  given  by  statute,^*  and  it  has  been  held  ^at  when  the 
legislature  has  made  proviinon  for  the  removal  of  elective  municipal 
officers  by  judioial  proceedings  and  has  authorised  the  municipality 
to  remove  its  nonelective  officers,  the  municipality  has  no  inherent 
authority  to  remove  its  elective  officers.^*  It  is  not  within  the  power' 
of  a  municipal  corporation,  by  ordinance  or  by-law,  either  to  extend 
or  restrict  a  discretionary  autiiority  conferred  on  the  city  council  by 
statute  in  the  matter  of  the  removal  of  municipal  offioera.**  With 
respect  to  the  branch  of  municipal  government  through  which  the 
power  of  removal  is  exercised,  it  is  generally  held  that  when  no  tenure 
of  office  is  fixed  by  law,  and  no  provision  is  made  for  the  removal  of 
the  incumbent,  the  power  of  removal  is  a  necessary  incident  of  the 

sufficiency  of  the  ezecntion  of  official  11.  State  v.   Walbridge,  119  Mo. 

bonis,  see  PuBUC  OmoxBS.  383,  24  S.  W.  457,  41  A.  S.  R.  663. 

8.  WUlett  V.  Young,  82  la.  292,  47  Notes:  135  A.  S.  R.  254r-266  ;  9 
N.  W.  990,  11  L.RA..  115;  RandaU  t.  L.R.A.(N.8.)    67^-574  ;    39  L.R.A. 

<     Van  Vechten,  19  Johns.  (N.  Y.)  60,  (N.S.)  519;  10  Ann.  Cas.  886. 

10  Am.  Dec.  193:  Pond  du  Lac  v.  Otto,  12.  Atty.^Gen.    v.    Stratton,  ■  194 

113  Wis.  39,  88  N.  W.  917,  90  A.  S.  R.  Mass.  51,  79  N.  E.  1073,  120  A.  S.  R. 

830  and  note.    And  see  Bilub  ash  527, 10  Ann.  Cas.  883,  9  X4JLA.(N.S.) 

Notes.  toI.  3,  p.  1100.  572  and  note. 

9.  Providence  v.  Miller,  11  E.  L  13.  Logault  v.  RoeeviUe,  161  Gal. 
272,  23  Anu  Rep.  463.  197,  UB  Pae.  706,  39  LJl.A.(N.S.) 

10.  Simonds  v.   Heard,  23   Pick.  519. 
rHaw.)  120,  34  Am.  Dee.  41  and  note.      14.  Carter  v.  Dnrango,  16  Colo, 


534,  27  Pae.  1057,  25  A.  S.  B.  204. 
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power  of  appointment,^*  and  consequently  power  to  remove  a  mdnici- 
pal  officer  is  not  inherent  in  the  municipal  council  when  tiie  power 
<tf  appointment  is  in  the  mayor.  ^'  In  tiie  absence  of  some  provision 
exprwsly  or  impliedly  giving  the  power  of  removal  to  the  mayor  it  is, 
however,  in  the  body  having  the  general  governing  eind  controlling 
power  of  the  corporation.^'  Poww  expressly  conferred  by  statute  upon 
the  governing  body  of  a  municipal  corporation  to  remove  municipal 
officers  is  not  ^elusive  of  tiie  power  of  the  attorney  general  to  institute 
proceedings  for  the  removal  of  such  officers  for  failure  to  enforce 
general  laws  of  the  state  within  the  limits  of  the  municipality. The 
power  to  remove  a  municipal  officer  does  not  necessarily  include  the 
power  to'  suspend  him  indefinitely  without  pay,'*  but  it  is  generally 
held  that  power  to  remove  an  officer'for  cause  includes  the  power  to 
suspend  him  until  the  charges  against  him  can  be  heard  and  adjudi- 
cated.w 

233.  Removal  for  Caiue^ — ^In  a  number  of  the  states  it  is  provided 
by  statute  or  by  ibe  constitution  itself  that  oertaih  munidpal  officers 
•cannot  be  removed  without  a  specification  of  the  cause  and  an  oppor^ 
tunity  to  be  heard  in  their  own  defense.^  Gven  in  the  ^)3ence  of 
4nich  express  provision  it  is  well  settled  by  the  weight  q£  uithorily  that 
«  municipal  ofiicer  who  has  under  the  law  a  fixed  term  of  office,  and 
who  is  removable  only  for  d^nite  and  specified  causes,  cannot  be 
removed  without  notice  of  the  chaises  against  him  and  an  opportunity 
to  make  defense  to  them,*  and  the  same  is  generally  held  to  be  true, 
in  tiie  absence  of  the  positive  mandate  of  statute,  where  a  munioipal 
officOT  is  elected  or  appointed  for  a  fixed  term,  and  provision  is  mada 

16.  Dobne  v.  Voss,  19  Ui.  Ann.  210,  Note:  12  Ann.  Cas.  999. 

92  Am.  Dec.  526;  Parish  v.  St.  Paul,  2.  Reagan  v.  United  States,  182  U. 

84  Minn.  426,  87  N.  W.  1124,  87  A.  S.  S.  419,  21  S.  Ct.  842,  45  U.  S.  (L.  ed.) 

R.  374  and  note;  Newsom  v.  Cocke,  1162;  Shurtleff  v.  United  States,  189 

44  MisB.  352,  7  Am.  Rep.  686.  U.  B.  311,  23  S.  Ct  536,  47  U.  8.  (L. 

16.  Speed  v.  DetroiL  98  Mich.  360,  ed.)  828;  Denver  v.  Darrow,  13  Colo. 
57  N.  W.  406,  39  A.  S.  R.  555,  22  460,  22  Pac.  784,  16  A.  S.  R.  215; 
L.R.A.  842.  Kendriek  v.  Nelson,  13  Idaho  244,  89 

17.  Metaker  v.  Neatly,  41  Kan.  122,  Pae.  755,  12  Ann.  Cas.  993  and  note; 
21  Pac.  206,  13  A.  8.  R.  269.  Jacqaes  v.  Little,  51  Ean.  300,  33  Pac 

18.  State  V.  Robinson,  101  Minn.  106,  20  L.BA.  304 :  Dnllam  v.  WiUson, 
277,  112  N.  W.  269,  20  L.R.A.(N.S.)  53  Mich.  392,  19  N.  W.  112,  51  Am. 
1127  and  note;  State  v.  Walbridge,  Rep.  128;  People  t.  Stuart,  74  M3ch. 
119  Mo.  383,  24  S.  W.  467,  41  A.  S.  411,  41  N.  W.  1091,  16  A.  8.  R.  644 
R.  663.  and  note;  State  v.  Walbridge,  119  Uo. 

19.  Gregory  v.  New  York,  113  N.  383,  24  S.  W.  457,  41  A.  8.  R.  6^ 
T.  416,  21  N.  E.  119,  3  L.R.A.  854.  State  v.  Smith,  35  Neb.  13,  52  N.  W. 

80.  State  v.  Megaarden,  86  Minn.  700, 16  L.R.A.  791;  State  v.  SolliTan, 

41,  88  N.  W.  412,  89  A.  S.  R.  534;  58  Ohio  St.  504,  51  N.  B.  48,  65  A.  S. 

Chaee  v.  Providence,  36  R.  I.  331,  89  R.  781;  State  t.  HemtL  3  8.  D.  1S7, 

Atl.  1066,  Ann.  Cas.  1916C  1257.  52  N.  W.  876,  44  A.  S.  &  788,  18 

1.  State  V.  Dnlutb,  58  Minn.  238,  L.RA.  413. 
55  N.  W.  118,  30  A.  S.  B.  595. 
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generally  for  his  removal  for  cause.'  There  are  alao  decisions  to  the 
effect  that  when  a  municipal  officer  is  elected  or  appointed  for  a 
d^inite  term  and  the  statutes  do  not  provide  whether  he  is  removable 
at  pleasure  or  only  for  cause,  be  is  entitled  to  hold  his  office  unlil 
the  expiration  of  his  twm  unless  removed  therefrom  for  a  sufficient 
cause  and  upon  the  preferment  of  specific  charges  and  an  opportunity 
to  be  heard  in  his  own  defense.*  The  officer  or  board  having  the 
power  of  removal  is  the  sole  judge  of  the  existence  of  the  cause  alleged 
for  removal,  and  hia  or  its  opinion  or  judgment  is  conclusive  if  there 
is  any  evidence  whatever  to  support  it*  Even  if  the  charges  are  of 
a  criminal  nature,  it  is  not  necessary  that  the  incumbent  be  first  con- 
victed by  a  court  of  competent  jurisdiction.*  It  is,  however,  for  the 
courts  to  determine  whether  the  cause  alleged  is  sufficient  as  a  matter 
of  law/  and  whether  there  is  any  evidence  to  support  the  charge,' 
and  the  action  of  the  tribunal  conducting  the  hearing  is  reviewable 
by  writ  of  certiorari  to  correct  errors  of  law  in  tiiese  particulars* 
The  officer  having  authority  to  remove  for  cause  may  exercise  idl 
powers  incident  to  the  authority  conferred,  such  as  giving  notice  to 
the  accused  of  l^he  charges  against  him,  and  hearing  witnesses  offered 
either  in  his  behalf  or  in  support  of  such  charges.^^  When  the  hear- 
ing is  to  be  held  by  a  municipal  council  or  other  numerous  body, 
while  the  entire  body  must  pass  upon  the  evidence  and  upon  the 
question  wheUier  there  is  sufficient  cause  for  removal,  it  may  appoint 
a  committee  to  conduct  the  hearing  and  take  the  evidence,  and  may 
base  its  action  on  the  evidence  as  reported  by  the  committee.^^  Accord- 
ing to  somte  decisioiis,  the  tribunal  hearing  charges  which  look  to 
the  removal  of  a  municipal  officer  is  not  a  jndicial  but  an  adminis- 
trative body,  and  its  action  cannot  be  restrained  by  writ  of  pro- 

S.  Attj-Oen.  T.  Love,  39  N.  J.  U     7.  ICeNffi      Watobnry,  83  Gonn. 
476,  23  Am.  Rep.  234;  Biggs  v.  Me-  43,  72  Atl.  572, 135  A.  S.  R.  247  and 
Bride,  17  Oze.  640,  21  Pm.  878,  0  note;  State  v.  Walbri4g«,  U9  Uo.  383,. 
hAM  116;  Com.  v.  Slifer,  25  Fa.  St  24  S.  W.  457,  41  A.  S.  &  663. 
23,  64  Am.  Dee.  680.  8.  State  v.  Dnluthr53  Minn.  238,  65 

Kote:  12  Ann.  Gas.  996.  N.  W.  118, 30  A.  S.  B.  595. 

4.  Knox  Cctanty  v.  Jciinaon,  134  9.  State  v.  DnluOi,  53  Minn.  238, 
Ind.  145, 24  N.  E.  148^  19  A.  S.  R.  88,  55  K.  W.  118,  39  A.  S.  R.  S96  and 
7  L.R.A.  684:  Bidlgren  v.  Gsmptell,  note;  State  v.  Bikfat,  224  Mo.  514»  123 
82  Mieb.  265,  46  N.  W.  381,  21  A.  8.  S.  W.  1067, 135  X  S.  R.  652,  20  Ann. 
R.  657,  9  LJS.A.  406.  Gaa  965. 

Note:  15  L3.A.  98.  Note:  136  A.  8.  R.  260. 

5.  MeNiff  V.  Waterinoyi  88  Goma.  And  see  Cnraoaui,  vol.  6,  p.  263; 
48,  72  AtL  572, 136  A.  S.  R.  247  an6  Public  Oinoxiis. 

note;  SUte  v.  JDoberty,  25  La.  Ann.     10.  Stote  v.  Walbridge,  110  Mo.  383, 

119,  13  Am.  Rep.  131;  Com.  v.  Slifer,  24  S.  W.  467, 41  A.  &  R.  663. 

25  Pa.  St.  23,  64  Am.  Dec.  680.  11.  Chaee  v.  Pnvi^ee,  36  R.  L 

6.  rwplt  V.  Stnart,  74  Mkh.  411, 41  331,  89  Atl  1066,  Ana.  Caa.  1916C 
N.  W.  1091, 16  A.  8.  R.  644.  1257  and  nota. 
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hibition.i*  In  such  proceedings  the  accused  officer  is  not  entitled 
to  trial  by  jury,*'  and  the  proceedings  are  not  controlled  by  ih»  same 
degree  of  formality  that  is  requisite  on  the  trial  of  a  criminal  offense, 
it  only  being  necessary  that  the  procedure  be  such  as  to  secure  sub- 
stantial justice.^^  After  a  municipal  officer  has  been  judicially  re- 
moved for  official  misconduct,  the  judgment  deprives  him  of  the 
ri|^t  to  hold  &e  office  during  ^e  term  for  which  he  had  been  elected, 
and  he  cannot  be  re-elected  to  the  same  office  at  a  fecial  election  called 
to  fill  the  unexpired  term." 

234.  What  Constitutes  Cause  for  RemovaL — The  cause  which  will 
justify  the  removal  of  a  municipal  officer  must  be  one  which  specially 
relates  to  and  affects  the  administrati<Hi  of  the  office,  and  must  be 
restricted  to  something  of  a  substantial  nature  directly  affecting  the 
rights  and  interests  of  the  public.  The  case  must  be  one  touching 
the  qualifications  of  the  officer  or  his  performance  of  his  duties,  show- 
ing that  he  is  not  a  tit  or  proper  person  to  hold  the  office.  An  attempt 
to  remove  an  officer  for  any  cause  not  affecting  his  competency  or 
fitness  would  be  an  excess  of  power,  and  equivalent  to  an  arbitrary 
retnoval.^*  In  proceedings  to  remove  an  officer  for  sufficient  cause, 
general  charges  without  any  specification  of  facts  are  not  sufficient 
to  support  an  order  of  removal,  as  where  the  officer  is  charged  with 
using  hia  official  position  to  gratify  his  personal  feelings  and  preju- 
dices, and  acting  without  ability,  impartiality,  and  sense  of  justice, 
and  having  no  just  i^predation  of  the  responsibilities  that  should 
characterize  the  discharge  of  his  official  duties,  and  being  incompetent 
and  inefficient."  Failure  to  enforce  the  law  or  other  wilful  neglect 
of  duty  is  sufficient  cause  for  removal  of  a  municipal  Qfficer,^^  but 
wilful  neglect  to  perform  an  official  duty  is  considered  to  be  some- 
thing more  than  oversight  or  carelessness,  or  a  merely  voluntary 
neglect;  it  must  be  prompted  by  some  evil  intent  or  legal  malice,  or 
the  officer  nraat  be  without  sufficiezft  ground  for  believing  himself 

12.  State  V.  Bright,  224  Uo.  514,  (N.S.)    843   and   note:    People  v. 

123  S.  W.  1057,  135  A.  8.  R.  552,  20  Aheam,  196  N.  Y.  221,  89  N.  E.  930, 
Ann.  Cas.  955.  Other  authorities,  how-  26  L.R.A.(N.S.)  1163. 

ever,  take  the  contrary  view.    Speed  16.  State  v.  Dnhith,  68  ICinn.  238, 

v.  Detroit,  98  Mich.  360,  57  N.  W.  406,  66  N.  W.  118,  39  A.  8.  R.  596. 

39  A..  S.  R.  555,  22  L.R.A.  842.   And  Note :  135  A.  8.  R.  252-264. 

see  Prohibition.  17.  State  v.  Dulutili,  53  Minn.  238, 

13.  SUte  V.  Henderson,  146  la.  657,  65  K.  W.  118,  39  A.  S.  R.  595. 

124  N.  W.  767,  Ann.  Cas.  1912A  1286.     18.  Foster  v.  Eansaa.  112  U.  S.  201, 

14.  McNilf  v.  Waterbury,  82  Conn.  5  S.  Ct.  8,  97,  38  0.  S.  (L.  ed.)  629: 
.43,  72  AtL  672,  135  A.  8.  R.  347  and  State  v.  Wilcox,  78  Kan.  597,  97 

note.  Pae.  372,  130  A.  S.  R.  385,  19  L.R.A. 

Note:  16  LR.A.  99.  <N.6.)  224;  State  v^Uysn,  92  Neb. 

16.  In  re  Advisory  Opinion  to  Oct-  636,  139  K.  W.  236,  Ann.  Cas.  1914A. 
emor,  81  Fla.  1, 12  So.  114, 18  L.B.A.  221 

m;  State  v.  Rose,  74  Kan.  262,  89      Note:  60  UBJL(N.8.)  843. 
Pae.  206,  10  Ann.  Cas.  927,  6  hRJL 
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justified  in  Ae  couzso  puzsued.'*  Kxiwtiitg  illegal  foes  h$a  been 
declared  to  be.  ground  for  reDaoval  of  a  municipal  aSHcex,  even  if  be 
acted' in  good  fslUk  and  under  claim  of  i^t.*^  60  babitual  drunken- 
ness, or  0v«n  oocasio&al  intoadcation,  bas  been  held  to  be  ground  for 
ranoval,  even  if  the  officer  does  not  attempt  to  perform  the  duties 
of  the  offioe  while  under  &e  influence  of  liquor;  >  and  it  h  no  defense 
that  the  incumbent  was  known  by  the  voters  to  have  committed 
similar  <^enses  prior  to  die  election.*  Misconduct  for  which  an 
officer  may  be  removed  must  have  been  ocHnmitted  sinoe  his  appoint- 
ment to  tibe  office.*  When  a  municipal  officer  ceases  to  be  a  legal 
resident  of  the  municipality,  his  office  is  vacated.^ 

235,  Removal  at  Pleasure. — Where  by  law  there  is  no  fixed  term 
of  office,  and  the  inoumb^  holds  during  the  pleasure  of  the  appoint- 
ing power,  the  power  of  removal  is  discretionary,  and  may  be  exer- 
cised without  notice  or  hearing.'  So  also  when  the  power  of  removing 
a  municipal  officer  is  reposed  by  statute  in  the  discretion  of  any 
person  or  body  of  persons,  or  depends  upon  the  exercise  of  personal 
judgment  on  the  question  whether  the  cause  for  removal  exists,  tit^e 
officer  is  ndt  entitled  to  notice  and  hearing  before  removal.'  In  such 
a  case  the  motives  which  actuated  the  removal  are  not  subject  to 
judicial  inquiry.'  When  munioipal  authorities  have  power  to  rMnove 
an  officer  at  will,  they  cannot  without  his  consent  put  him  to  the 
expense  of  a  hearing,  or  officially  place  charges  of  his  misconduct 
b^orS  the  public'  Where  an  t^Kce  is  held  during  the  pleasure  of  the 
appointing  power,  a  removal  may  be  eititvt  szprees,  that  is,  by  « 
notificatioii  t^at  the  officer  is  removed,  or  implied,  by  the  appointment 
of  another  person  to  the  same  office.  But  it  has.  been  deeided  that  in 
^ther  case  the  removal-  is  not  eom^etely  effected  ontil  notioe  actually 

19.  SUte  V.  Both,  lea  i&in,  638,     S.  State  v.  HttdstBon,  145  la.  657, 

144  N.  ,W.  339,  50  UR.A.(K.S.)  841  124  N.  W.  767,  Ann.  Caa.  1912A  1286. 
and  note;  State  v.  Donahae,  91  Neb.  3.  Speed  v.  Detroit,  98  Mich.  360, 
311, 135  N.  W.  1030,  Ann.  Cas.  1913D  57  N.  W.  406,  86  A.  8.  B.  656,  22 
18.  L.B.A.  842. 

20.  State      Megaardeb,  85  Minn.  4.  Note:  32  A.  S.  B.  239. 

41,  88  N.  412,  89  A.  &.  R.  534  ;  6.  Cajrter  v.  Dnrango,  16  Colo.  534, 
State  v.  Ezaminmg,  ete..  Board,  48  27  Pae.  1057,  25  A.  S.  B.  294;  Newson 
Mont.  389, '  117  Pac.  77,  Ann.  Cas.  v.  Cocke,  44  Mias.  352,  7  Am.  Rep. 
1912G  143  and  note;  Braekenridge  v.  686;  State  v.  Smith,  35  Neb.  13,  62 
State,  27  Tex.  App.  513, 11  S.  W.  630,  N.  W.  700,  16  L.R.A.  791. 
4LJI.A.  360.  Note:  15  L.R.A.  95. 

1.  McComas  v.  Kn^,  81  Ind.  327,  6.  Trainor  v.  Board  of  Anditora,  89 
42  Am.  Rep.  135;  State  v.  Henderson,  Mich.  162,  50  N.  W.609,  15L.ILA.  06. 

145  la.  657,  124  N.'  W.  767,  Ann.  Cas,     Note:  12  Ann.  Cat  998. 

1912A  1286  anil  note.    See,  however,     7.  Carter  v.  Dnrango,  16  Colo.  684, 
Com.  Y.  Williams,  t9  Ky.  42,  42  Am.  27  Pac.  1057,  25  A.  8.  R.  294. 
Rep.  204,  in  whteh  it  was  held  that  in-      8.  Speed  v.  Detroit,  98  Mieh.  .360, 
toxicatioQ  was  not  midfeuunce  in  of-  57  N.  W.  406,  39  A.  S.  R.  555,'  22 
flee.  L.R.A.  842. 
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received  by  ^e  p^^on  removed.  An  office  h^d  dunAg  pleasure  u 
not  distinguishable  from  other  cases  <^  revocable  authority.  ,  The 
officer  has  authority  to  act  until  notice  of  revocatitm.*  A  vote  of  the 
body  having  power  to  remove  an  <^0Qr  at  pleasure  declaring  a 
vacancy  in  the  office  operates  as  a  removal  of  the  incumbent  there- 
from, when  such  is  the  apparent  intention.^*  When  the  statute  gives 
to  the  chief  executive  the  power  of  removing  a  municipal  officer  sub- 
ject  only  to  the  condition  that  the  cause  of  the  removal  shall  be 
stated  in  writing  the  written  statement  so  made  is  conclusive  of  the 
cause  of  the  removal.'^  The  official  having  the  power  of  removal  in 
such  a  case  is  not  bound  to  institute  a  quasi  judicial  inquiry,  OK  to 
hear  counsel  unless  he  so  elects." 

236.  Abolition  of  Mnnicipal  Office. — A  municipal  office  is  not  prop- 
erty in  the  constitutional  sense,  and  the  legislature  may  abolish  an 
office  during  the  term  for  which  the  incumbent  was  elected  or  ap- 
pointed without  violating  any  of  his  constitutional  rights.^'  So  also 
an  office  created  by  municipal  ordinance  may  be  abolished  by  ordi- 
nance, and  the  incumbent  ceases  to  be  an  officer.'*  Even  when  an 
officer  by  reason  of  having  been  appointed  for  a  definite  term,  or  by 
special  statutory  provision,  cannot  be  lawfully  removed  «ic^t  for 
cause  after  a  full  hearing,  his  office  may  be  summarily  abolished 
whenever  the  proper  municipal  authorities  deem  it  advisable.^  In 
such  ease,  however,  the  office  must  be  abolished  in  good  faith;  and 
if  immediately  after  the  office  is  abolished  another  office  is  created 
with  substantially  the  same  duties  and  a  different  individual  is  ap- 
pointed, or  if  it  otherwise  appears  that  the  office  was  abolished  for 
personal  or  political  reasons,  the  courts  will  interfere."  A  municipal 
board  to  which  the  l^islature  has  delegated  the  power  of  fixing  the 
compensation  of  a  municipal  officer,  but  which  has  no  power  to  aboiiA 
the  office,  cannot  abolish  the  oSio6  by  indirection  by  fixing  the  leom- 
pensation  at  an  unreasonably  low  figure,*'  though  the  courts  will  not 

9.  Com.  T.  Slifer,  26  Pa.  St.  23,  64  gasta  v.  Sweeney,  44  On.  463,  9  Am. 
Am.  Dec.  680.  Rep.  172;  StaU  t.  Jemungs,  67  Ohio 

10.  Atty.-Goi.  V.  Remick,  73  K.  H.  St.  415,  40  N.  E.  404,  ^  A  S.  R.  723 
25,  68  AtL  871,  111  A.  S.  R.  594.  and  note. 

11.  Trimble  t.  People,  19  Colo.  187,  16.  SUte  v.  Edwards,  40  Uont.  287, 
34  Pac.  981,  41  A.  S.  R.  236;  People  106  Pae.  605,  20  Ann.  Caa.  238 

T.  Martin,  29  Cdo.  565,  36  Pac.  543,  note. 

24  L.R.A.  20L  16.  Oarvey  v.  Lowell,  190  Maes, 

12.  Trimble  v.  People,  19  Colo.  187,  85  N.  E.  182, 127  A.  S.  R.  468;  State 
34  Pac.  981,  41  A.  S.  R.  236.  v.  Edwards,  40  Hont.  287,  106  Pat. 

13.  State  T.  Houston,  94  Neb.  445,  695,  20  Ann.  Cas.  239  and  note. 

143  N.  W.  796,  50  L.R.A.(N.S.)  227;  17.  De  Merritt  v.  Weldon,  154  CiL 
Com.  V.  Uoir,  199  Pa.  St.  534,  49  AtL  546,  98  Poe.  537,  671, 16  Ann.  Caa.  966 
361,  86  A.  S.  R.  801,  53  L.R.A.  837.      and  note;  SUte  t.  Sfaimreport,  124  La. 

14.  State  Pinkenun,  63  Conn.  178,  60  So.  3,134  A.  S.  B.  496  and 
176,  28  AtL  110,  22  L.B.A  653;  An-  note;  Raid  ▼.  Snoidtar,  128  Pa.  St 
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review  the  discretion  of  the  board  unless  it  has  fixed  the  compensation 
80  unreasonably  low  as  in  substance  to  efFect  the  abolition  of  the 
office.'* 

237.  Resignation;  ITeeessity  of  Acceptance. — A.t  common  law  the- 
lesignation  of  a  municipal  office  did  not  take  effect  so  as  to  create 
a  vacancy  until  such  resignation  was  accepted  by  the  proper  authori- , 
ties.**  This  rule  was  a  necessary  consequence  of  the  principle  that 
it  was  an  offense  for  a  member  of  a  municipal  corporation  duly  elected 
to  municipal  office  to  refuse  to  serve.*®  The  common  law  rule  in 
respect  to  the  necessity  of  the  acceptance  of  a  resignation  has  been 
followed  in  a  number  of  the  states,*  although  it  has  been  held  that 
as  against  the  officer  himself  an  unaccepted  resignation  is  conclusive 
and  not  subject  to  recall.*  The  courts  in  some  of  the  states,  however, 
relying  in  part  at  least  upon  the  difference  in  character  between  a 
public  office  in  this  country  and  in  England,  have  refused  to  apply 
the  common  law  to  offices  here,  and  hold  tinat  the  resignation  of  a 
municipal  office  ia  effective  without  acceptance.*  The  appointment 
of  a  successor  to  an  officer  who  has  resigned  is  sufficient  acceptance 
of  his  resignation.^  In  those  states  having  a  statute  which  provides 
that  a  person  elected  to  office  shall  serve  therein  until  his  successor 
is  elected  or  appointed  and  qualified,  an  officer,  although  his  resigna- 
tion is  tendered  to  and  accepted  by  the  proper  authority,  continue.s 
in  office  and  is  not  relieved  from  his  duties  or  responsibilities  as  such 
officer  until  his  successor  has  qualified.  During  die  interval  between 
the  acceptance  of  his  resignation  and  the  qualification  and  induction 
of  his  successor  into  office,  the  resigning  officer  may  be  compelled 
by  mandamus  to  perform  any  of  the  duties  which  pertain  to  the 
office  from  which  he  has  resigned.* 

238.  Effect  ef  Acceptance  of  Incompatible  Office. — ^The  rule  that 
acceptance  of  one  office  vacates  another  office  previously  held  by  the 
person  accepting  the  same  when  the  two  offices  are  incompatible 

324,  18  AtL  446,  5  L.R.A  617;  State  41  Am.  Rep.  418;  Atty.-Oen.  v.  Mar- 
T.  Nashville.  15  Lea  (Tenn.)  697,  64  ston,  66  N.  H.  486,  22  Atl.  660,  13 


18.  De  Merritt  t.  Weldon,  164  Gal.  N.  C.  1,  26  Am.  Dee.  677. 
646,  98  Poc.  637,  en,  16  Aim.  Cat.  Note:  23  L.R.A.  68L 

955  and  note.  2.  State  v.  Haubs,  43  Ind.  105,  13 

19.  Reiter  v.  State,  61  Ohio  St.  74,  Am.  R«p.  384. 
36  N.  E.  943,  23  LJI.A.  681  and  note.  Notes:  36  A.  S.  a  627  ;  23  L.R.A. 


1.  Edwards  v.  United  States,  103  3.  Reiter      State,  51  Ohio  St.  74, 

U.  S.  471,  26  U.  &  (L.  ed.)  3U;  36  N.  E.  943,  23  LJl. A.  681  and  note; 

Thompson  v.  United  SUtes,  103  U.  S.  Bunting  v.  Willis,  27  Grat  (Va.)  144, 

480,  26  U.  S.  (Ll  ed.)  621;  People  v.  21  Am.  Bep.  333. 

Williams,  145  111.  673,  33  N.  E.  849.  Note:  36  A  S.  R.  525. 

36  A.  S.  R.  514  and  note,  24  LJt.A.  4.  Not^:  23  L^.A.  683. 

492;  State  t.  Clayton,  27  Kan.  442,  6.  Note:  36  A.  S.  B.  627. 


L.R.A  670;  Hoke  v.  Hekideiwm,  15 


20.  Bee  mipra,  par.  212. 
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applies  to  municipal  offices.*  In  soch  case  the  &8t  ofifice  becomes 
vax^ant  ipso  facto  upon  the  acceptance  (rf  tibe  second,  and  no  judicial 

proceeding  is  necessary  to  end  the  tenure  of  the  incumbent,'  although 
as  long  as  the  officer  continuee  to  exercise  the  functions  of  his  orig- 
inal office  he  continues  to  be  an  officer  de  facto.*  The  force  of  the 
word  incompatible  in  its  application  to  this  matter  is  that  from 
the  nature  and  relations  to  each  other  of  the  two  places,  they  ought 
not  to  be  held  by  the  same  person  from  the  contrariety  and  antago- 
nism which  would  result  in  tiie  attempt  by  one  person  faithfully  and 
impartially  to  discharge  the  duties  of  one  toward  the  incumbent 
of  the  other*  The  offices  of  governor  of  a  state  and  mayor  of  one 
of  its  cities  are  incompatible,  at  least  where  the  governor  has  power 
to  remove  the  mayor,  even  though  the  necessity  for  removal  may 
be  remote.^*  So  also  it  has  been  held  that  the  office  of  justice  of 
the  peace  is  incompatible  with  that  of  constable  of  a  town/'  and 
membership  in  a  town  council  with  the  office  of  town  clerk." 
There  is,  however,  no  incompatibility  or  inconsistency  in  the  public 
functions  of  a  deputy  sheriff  in  a  city  and  a  director  of  the  public 
schools  in  the  same  city.**  The  fact  that  the  holder  of  one  office 
when  a  candidate  for  another  publicly  declared  his  intention,  if 
elected,  to  hold  both  offices  will  not  authorize  his  retention  of  the 
first  office  if  the  two  offices  are  in  fact  incompatible."  When  the 
constitution  of  a  state  prohibits  one  person  from  holding  more  than 
one  lu(»«tive  office  at  the  same  time,  if  a  postmaster  who  is  elected 
to  a  salaried  municipal  office  continues  to  serve  as  postmaster,  since 
the  state  courts  cannot  adjudicate  his  office  as  postmaster  vac^^d  by 
the  acceptimce  of  the  municipal  office,  they  will  oust  him  from  the 
municipal  office.'*  According  to  some  authorities  offices  purely 
municipal,  such  as  that  of  member  of  a  city  council,  although  sala^ 
ried,  are  not  within  the  meaning  of  a  constitutionid  provision  that 

6.  Uagie  t.  Stoddard,  26  Conn.  566,  8.  Oliver  t.  Jersey  City,  63  N.  J. 
68  Am.  Dec  375;  Stubfas  v.  Lee,  6<l  L.  634,  44  AU.  709,  7e  A.  8.  B.  228, 
He.  196,  18  Am.  Rep.  251;  Atty.-  48  L.B.A.  412. 

Gen.       Detroit,  112  Hieh.  145,  70  9.  Note:  7  Eng.  Bnl.  Gas.  327. 

N.  W.  460,  37  LJtJL.  211;  State  ▼.  10.  At^.-Ghu.  v.  Dotroit,  112  Mich. 

Bus,  135  Ma  326,  86  S.  W.  636,  33  145,  70  N.  W;  450,  87  UBJi.  211. 

IjlB.A.  616;  Oliver  v.  Jeney  City,  63  11.  Magie  v.  Stoddard,  25  Gran. 

K.  J.  L.  634,  44  AtL  709,  76  A.  S.  B.  565,  08  Am.  Dee.  376. 

228,  48  UB.A.  412;  People  v.  Brook-  18.  Milward  v.  Thatcher,  2  T.  B.  81, 

lyn,  77  N.  Y.  503,  33  Am.  Bep.  659;  1  Bev.  Bep.  431,  7  Eng.  BnL  Gas.  320. 

State  T.  Goff,  15  B.  L  606,  9  Atl.  226,  18.  State  t.  Bii%136  Mo.  325,  36 

2  A.  B.  B.  921  and  note;  Milward  v.  8.  W.  686,  83  LlB.A.  616. 

Tlutcher,  2  T.  B.  81, 1  Bev.  Bep.  431,  14.  Atty.-Gen.  t.  Detroit,  112  Midi. 

7  Eng.  Bnl.  Gas.  320  and  note.   And  146,  70  K.  W.  460,  37  L.BJL.  211. 

MO  generally,  Poblio  Omens.  16.  FoHk  v.  Eeriin,  106  Ind.  221, 

7.  People  V.  Brooklyn,  77  K.  T.  503,  4  N.  £.  439,  5  N.  B.  072,  56  Am.  B<^. 
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no  person  shall  hold  more  than  one  lucrative  office  at  the  same  time.^' 
When  the  constitution  provides  that  a  member  of  the  legislature  can- 
not be  appointed  to  another  public  office,  his  ai^intinent  to  a 
municipal  office  ia  void  and  does  not  operate  aa  a  leaigaatioa  from 
the  legislature." 

239.  Recall  of  Hnnidpal  Officers. — In  recent  years  in  many  of  the 
states  a  system  has  been  adopted  providing  for  the  removal  of  munici- 
pal officers  during  the  term  for  which  they  were  eleoted,  by  vote  of 
the  people  at  a  special  election  called  upon  the  petition  of  a  specified 
proportion  of  the  electorate.  This  system  ia  known  as  the  recall.** 
While  it  is  generally  required  that  the  petiti<m  for  the  recall  of 
an  officer  shall  contain  a  statement  of  the  grounds  for  which  the 
removal  is  sought,  such  a  provision  does  not  contemplate  and  require 
that  a  recall  petition  should  be  drawn  with  a  due  regard  for  the 
technical  niceties  and  refinements  of  the  rules  of  law  which  pertain 
to  the  preparation  of  pleadings  in  civil  and  criminal  cases.  The 
purpose  of  the  statutes  in  providing  for  a  recall  election  ia  to  give 
the  people  of  the  municipality  the  right  to  cut  E^ort  the  official 
term  of  ev6ry  elected  officer  whose  conduct  in  office  is  for  any  cause 
unsatisfactory  or  distasteful  to  the  body  of  the  community.  The 
petitioners  are  only  required  to  state  generally  their  grounds  or 
reaaons  for  demanding  the  removal  of  the  obnoxious  officer,  for  the 
obvious  and  only  purpose  of  furnishing  information  to  the*  people 
of  the  community  upon  which  a  political  issue  rather  than  an  issue 
at  law  may  be  raised  and  determined.^*  Statutes  of  the  kind  now 
under  connderation  necessarily  impose  upon  the  city  clerk  or  some 
other  appropriate  officer  the  duty  of  ascertaining  whether  the  recall 
petition  has  been  signed  by  the  requisite  number  of  qualified  voters, 
and  in  Uie  absence  of  fraud  or  mistake  his  determination  of  this 
qu^on  is  not  open  to  review  by  the  courts.  Upon  the  certificate 
of  such  officer  that  a  sufficient  petition  has  been  filed,  the  diity  of 
the  municipal  council  to  call  a  ^eoial  election  is  purely  ministerial, 
and  will  be  enforced  by  wirit  of  mandamus  upon  the  petition  of  a 
candidate  for  the  office  or  of  one  or  more  of  tiie  electors."  A  tax- 
payer has  not  such  an  interest  in  a  suit  to  enjoin  the  holding  of  an 
election  to  recall  an  officer  of  a  municipality  in  pursuance  of  the 
provisions  of  its  charter  as  will  entitle  him  to  prosecute  such  suit 
aa  a  complainant.'   Upon  the  question  whether  a  provision  for  the 

16.  State  T.  Eirk,  44  Ind.  401,  15  and  note;  Hilanger  v.  Oillman,  66 
Am.  Rep.  239  and  note:  Waah.  228, 106  Pae.  471,  21  Ann.  Gas. 

17.  Shelby  v.  Alcorn,  36  MisB.  273,  806. 

72  Am.  Dee.  169.  20.  State  v.  Honston,  04  Neb.  446. 

18.  As  to  the  constitutioDality  of  the  143  N.  W.  796,  50  U&M(HS.)  227 
recidl,  see  supra,  par.  63.  and  note. 

19.  State  T.  Houston,  94  Neb.  445,  1.  HeAleetdr  v.  MUwee,  31  Okla. 
143  N.  W.  796,  50  L.R.A.(N.8.)  227  620,  122  Fac  173,  40  L.R.A.(N.S.> 
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recall  of  nmnidpa!  officers  ii  exclusive  of  other  me&ods  of  removsl 
the  courts  are  not  in  agreement,  since  the  condusion  upon  this  point 
depends  upon  the  intent  of  the  legislature  as  manifested  by  the  phrase* 
ology  of  the  statute  in  each  case.' 

240.  Remedy  of  Officer  Wrongfully  Removed. — When  a  person  in 
lawful  possession  of  a  municipal  office  has  been  unlawfully  ousted 
therefrom,  the  court  will  grant  a  mandamus  to  restore  the  ousted 
person  to  his  office,'  and  wrongful  suspension  from  office  will  also 
be  remedied  by  writ  of  mandamus.*  A  mandamus  will- not,  however, 
be  issued  to  restore  a  person  to  office  when  the  restoration  would  be 
useless.  Thus,  where  a  public  officer  is  appointed  to  hold  office  at 
the  pleasure  of  the  appointing  power,  or  the  removal  from  office  lies 
in  the  discretion  of  such  power,  a  mandamus  will  not  lie  to  compel 
his  restoration  after  removal.  In  such  a  case  the  officer  oould  be 
again  ousted  from  his  office  immediately  upon  being  restored.  So 
where  the  removal  of  an  officer  is  merely  irregulfir,  and  it  appears 
that  there  is  a  legal  cause  for  his  removal,  restoration  will  not  be 
compelled  by  .  mandamus.  To  compel  restoration  would  be  useless, 
as  on  the  instant  thereof  a  new  and  regular  order  of  reihoval  could 
be  made.*  It  is  generally  held  that  when  a  person  has  been  removed 
from  office,  and  another  person  is  in  possession  and  exercising  the 
duties  thereof  under  a  color  of  right,  the  person  removed  cannot  be 
restored  by  mandamus,  as  to  do  so  would  neeessitate  testing  the  title 
of  the  person  in  possession,  which  cannot  be  done  in  mandamus 
proceedings.*  In  some  jurisdictions,  however,  a  person  wrongfully 
removed  from  office  is  not  deprived  of  his  right  to  restoration  by 
writ  of  mandamus  by  the  fact  that  a  person  has  been  appointed  in 
his  stead  and  is  in  possession  de  facto.'  Where  a  psirty  d^a^  for 
a  long  time  befwe  applying  for  a  writ  of  mandamus  to  restore  him 

576;  Hilzinsrer  r.  Gilhnan,  56  Wash.  4.  Metaker  Neally,  41  Kan.  122, 
228,  105  Pae.  471,  21  Ann.  Caa.  306.  23.  Pae.  206,  13  A.  S.  R.  269;  Chaee 

2.  BilEliiger  GiUman,  56  Wash.  v.  Providence,  36  R.  I.  331,  89  AtL 
228, 105  Pac.  471,  21  Ami.  Cas.  306.     1066,  Ann.  Cas.  1916C  1257. 

3.  Delahanty  v.  Warner,  76  HI.  185,     Kote:  12  Ann.  Cas.  16. 

20  Am.  Rep.  237:  Metsker  v.  NeaUy,  And  see  MAmuinis,  voL  18,  pp.  264, 

41  Kan.  m,  21  Pae.  206.  13  A.  S.  R.  264. 

269;  St.  Lonia  Count?  Coart  v.  Sparks,  6.  Note:  12  Ann.  Cas.  16. 

10  Ho.  117,  45  Am.  Dee.  355;  Doyle  6.  St  Louia  County  Court  v.  Sparks, 

V.  Raleigh,  80  K.  0. 133,  45  Am.  Rep.  10  Mo.  U7,  45  Am.  Dec  356;  Leeds 

677;  State  v.  Baldwin,  77  Ohio  St.  Atlantie  City,  52  N.  J.  L.  332,  19  AtL 

682,  88  N.  E.  907,  12  Ann.  Cas.  10  780,  8  LJLA.  697:  People  t.  Board 

and  note,  19  UB.A.(N.S.)  49;  MUU-  of  PoUee,  174  N.  T.  460,  67  N.  £.  78^ 

ken  T.  Weatherford,  64  Tex.  388,  38  96  A.  8.  R.  fiOOi 

Am.  Rep.  629;  Sehmnlbaeh  v.  Speidel,  Note:  12  Ann.  Cos.  17. 

50  W.Ta.&53,40S.G.424,65UB.A.  7.  Sehmalbadi  v.  Bpeidd,  60  W. 

922.  Va.  553,  40  S.  S.  424^  56  .L.BJL 

Notes:  12  Am.  Dee.  28;  7  Eng.  Rnl.  022. 
Cas.  330. 
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to  office,  th«  application  will  be  denied.  A  party  who  has  been 
unlawfully  removed  from  office  must  be  prompt  in  seeking  the  aid 
of  the  oourts  to  reetcHte  him.  Otherwise  he  will  be  h^d  to  have 
abandoned  the  office.^  When  the  attempted  removal  is  by  a  board 
acting  judicially,  the  remedy  of  tiie  officer  is  by  certiorari,  to  review 
the  action  of  the  board  in  respect  to  errors  of  ^w.* 

241.  Recovery  of  Salary  by  Officer  Illecally  Removed. — ^It  ha» 
been  held  that  a  person  wrongfully  removed  from  a  municipal  office 
cannot  recover  his  salary  during  the  period  in  which  he  was  not 
allowed  to  exercise  the  duties  of  tiie  office  until  after  an  adjudicatioii 
establishing  his  right  to  hold  the  same,^*  but  it  is  generally  conceded 
that  an  officer  who  has  been  unlawfully  removed  or  suspended  may 
recover  the  coidpensation  of  the  office  in  an  ordinary  action  at  law 
against  the  municipality,  at  least  when  there  has  been  no  other  de 
facto  occupant  of  the  office  to  whom  the  c<Hnpensation  has  been 
paid.''  And  even  if  the  court  may  compel  the  municipality  to  pay 
the  accrued  cwapensation  as  an  incident  to  its  relief  by  writ  of 
mandamus,  an  officer  who  has  been  restored  to  office  by  mandamus  is 
not  precluded  from  recovering  his  compensation  in  an  action  at  law." 
The  mere  fact  that  the  rightful  hold^  of  the  office  did  not  perform 
the  duties  of  the  office  does  not  necessarily  preclude  him  from  recover- 
ing tiie  salary,*'  unless  the  statute  expressly  provides  that  an  officer 
shall  receive  compensation  for  actual  services  only.'^  When  an  officer 
is  lawfully  suspended,  even  if  he  is  restored  to  office  at  the  end  of 
the  period  of  suspension  he  is  not  entitled  to  his  salary  during  such 
period,"  and  according  to  some  decisions, .  even  when  a  municipal 
officer  is  unlawfully  discharged  and  prevented  from  rendering  any 
service,  if  he  makes  no  complaint  to  the  municipal  authorities  or 
offer  to  perform  the  duties  of  his  office,  or  attempt  to  secure  rein- 
statement, but  apparently  acquiesces  in  his  dismissal,  he  can  moke 
no  claim  for  compensation  during  the  period  in'  which  he  performed 

8.  Cota  V.  Biddf^ord,  96  Me.  ,401,  v.  Cinoiimati,  61  Ohio  Bt  68,  86  N.  E. 
52  Atl.  1019,  90  A.  S:  R.  417;  People  7S2,  23  L£.A.  609. 

V.  Board  of  PoHee,  174  N.  T.  460,  67  IS.  PetenoD  v.  Bntte,  44  Mont.  401, 
N.  E.  78,  95  A.  S.  R.  596.  120  Pac.  483,  Ann.  Cm.  1913B  53S 

Note:  12  Ann.  Cas.  18.  and  note. 

9.  Denver  v.  Darrow,  13  Colo.  460,  13.  Garvey  v.  Lowell,  199  Man.  47, 
22  Pac.  784,  16  A.  S.  B.  215;  Chaee  86  N.  E.  182,  127  A.  S.  R.  468;  Peter- 
V.  Praridcnee,  36  B.  I.  331,  80  AtL  son  t.  Butte,  44  Monk  401,  120  Pae. 
1066,  Ann.  Caa.  igi6C  1257.  And  see  483,  Ann.  Cas.  IdlSB  538;  Dolan  v. 
CaniOBAiB,  v<A.  6,  p.  363.  New  York,  68  N.  Y.  274,  23  Am.  Rep. 

10.  Sdby  V.  Portland,  14  Ore.  240,  168;  Gngory  v.  New  York,  113  N.  Y. 
12  Pac  377,  58  Am.  Bep.  307.         416,  21  N.  E.  U9,  3  UE.A.*854. 

11.  Oarvey  v.  Lowell,  199  MasB.  47,     14.  Peterson  v.  Butte,  44  Mont.  401, 
86  N.  £.  18%  127  A.  8.  B.  468;  Peter-  .120  Pae.  483,  Ann.  Gas.  191SB  538. 
son  V.  Batte,  44  Mont  401,  120  Pae.     15.  Stenbenville  v.  Ciilp,  38  Okio 
483,  Ann.  Cas.  1913B  538;  OobrMbt  St.  18, 43  Am.  Bql  417  aM  notA 
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no  service."  -Aequiescence  of  this  kind  can,  however,  only  be  shown 
by  unmistakable  evidence;  a  mere  failure  to  keep  up  a  constant 
clamor  for  reinstatement  is  not  sufficient,^'  nor  can  one  be  said  to 
have  abandoned  his  office  who  continnoufdy  offers  to  discharge  it» 
duties  and  attends  frequently  at  the  appropriate  place.**  According 
to  the  weight  of  authority  the  salary  is  an  incident  of  a  municipal 
office  and  the  person  lawfully  entitled  to  such  office  is  entitled  to 
the  salary  without  regard  to  what  he  earned  or  might  have  earned 
during  the  period  for  which  he  wAii  wrongfully  excluded  from  the 
office.**  There  are,  however,  decisions  to  the  effect  that  the  same 
rule  applies  as  in  the  case  of  an  action  for  breach  of  a  contract 
of  private  employment,  and  that  the  officer  ia  entitled  to  recover 
only  the  amount  by  which  his  salary  exceeded  what  he  earned  or 
inight  reasonably  have  earned  in  some  other  employment.*^  It  is 
held  in  a  number  of  jurisdictions  that  if  a  municipal  corporation 
pays  to  a  de  facto  officer  the  compensation  to  which  the  holdw  of 
the  office  is  entitled  it  is  not  bound  to  pay  such  oompensation  over 
4^ain  to  the  de  jure  holder  of  the  office  when  he  succeeds  in  having 
his  right  thereto  jndicially  established,*  and  that  the  appn^riate 
remedy  of  the  de  jure  officer  is  an  action  against  Hie  de  facto  officer 
for  the  amount  collected.'  There  is  considerable  authority,  howevOT, 
which  sustains  the  view  that  the  right  of  the  lawful  holder  of  the 
office  to  his  salary  is  not  impaired  by  payment  to  a  de  facto  officer,* 
and  in  any  event  payment  of  salary  to  an  officer  after  a  judgment 
has  been  rendered  in  quo  warranto  proceedings  owting  him  from 
office  is  unauthorized  and  constitutes  no  defense  to  an  action  against 

19.  Cote  V.  Biddefozd,  96  Mei  491,  Gmmp,  106  Uieh.  288,  64  N.  W.  1,  58 
52  Ati.  1016,  aO  A.  S.  R.  417  ui4  A.  3.  R.  478;  Dolaa  v.  New  Toi^,  68 
uota:  Byrnes  v.  St  Paul,  78  Minn.  205,  N.  T.  274,  23  Am.  Bep,  168;  McVeaay 


18.  Gre«:ory  v.  New  Yovk,  113  N.  8.  Coughlin  v.  licEUroy,  74  Conn. 
Y.  416,  21 N.  £.  119, 3  LJLA.  854.        397,  50  Atl.  1026,  92  A.  S.  B.  224  and 

19.  United  States  v.  Addiaont  6  note;  Uayfleld  v.  Uoon,  53  IlL  428, 
WaU.  291, 18  n.  S.  (L.  ed.)  019;  An-*  5  Am.  Bep.  52;  Watenuan  Ghiea^, 
diews  V.  Portland,  79  Me.  484, 10  AtL  ete.,  B.  Co.,  138  QL  658,  29  N.  E.  689, 
468, 10  A.  8.  B.  286;  People  v.  MiUfir,  32  A.  S.  B.  228,  15  hS.A..  4J8;  Kioh- 
24  Mich.  468,-  9  Am.  Bep.  131;  Fits-  ok  v.  MeLean,  101  N.  T.  526,  5  N.  E. 
gimmons  t.  BroddTti,  102  N.  Y.  536,  347,  64  Am.  Bep.  730. 

7  N.  E.  787, 66  Am.  Bep.  835;  Beising     Note:  10  A.  S.  B.  285. 

V.  Portland,  67  Ore.  296,  111  Pae.  377,     S.  Andrews  v.  Portland.  79  He.  484. 

Ann.  Caa.  1912D  806  and  not&  ID  AtL  468, 10  A.  S.  B.  280  and  note; 

20.  Note:  Ann.  Caa.  1912D  898.  State  Milne,  36  Neb.  301,  54  N.  W. 
1.  Conglilin  t.  McEl»y»  74  Conn.  521,  38  A.  S.  B.  724^  19  LJI.A.  689; 

397,  50  Atl  1026, 92  A.  S.  B.  224  and  Memphis  v.  Woodward,  12  Heisk. 
note;  Wayne  Conn^  v.  Beooit,  20  (Tenn.)..  499,  27  Am.  Bep. -760  and 
Mich.  176y  4.  Am.        3B2;  Scott  v.  nota 


80  N.  W.  959, 79  A.  S.  B.  384. 

17.  Selby  v.  Portland,  14  Ore.  243, 
12  Pac.  377,  58  Am.  Bep.  307. 
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the  municipaUty  for  the  same  salary  brought  by  the  peiaon,  foood 
to  b«  MitiUed  to  the  office,*  . 

VIII.  Taxation  and  la.css»m 

242.  Delegfttioa  of  Power  of  Ttution  to  Municipal  Corporations.— 

The  power  of  taxation  is  the  power  of  a  sovereign  state  to  require  a 
con^ibution  of  money  or  other  property  in  accordance  with  some 
reasonable  rule  of  apportionment  from  the  persons,  property  or 
occupations  within  its  jurisdiction'  for  the  purpose'  of  defraying  the 
public  expenses.*  Such  power  lies  exclusivdy  in  the  I^;islature,  and 
a  municipal  corporation  has  ho  I'ight  to  levy  a  tax  upon  the  prop- 
erty of  its  citizens  without  the  sanction  of  a  legislative  enactment.' 
But  though  it  is  well  settled  that,  as  a  general  proposition  of  law, 
the  sovereign  power  of  taxation  is  incapable  of  delegation,'  there  is 
a  recognized  exception  to  this  rule  in  the  case  of  the  political  sub- 
divisions of  the  state^  and  the  power  of  the  legislature  to  authorize 
monicipal  corporations  to  levy  taxes  for  the  purpose,  of  providing 
the  necessary  revenue  to  defray  the  expenses  of  municipal  government 
and  to  pay  for  the  construction  of  public  improvements  within  their 
respective  limits  has  been  exercised  for  so  Uaxg  a  time  that,  its  exist* 
«nce  is  not  open  to  dispute.^  The  legislative  power  to  determine 
the  boundaries  of  districts  to  be.  assessed  for  the  cost  of  the  cpnstaruo- 
tio&  of  loeal  imptovemenXa  .ufty  also  be  coostituiioDaUy- delegated  to 
municipal  corporationa.* 

243.  Distinction  between  «  Tax  and  the  Sale  of  a  Commodity. — 
A  stato  or  one  of  its  subdivisions,  rach  as  a  county,  a  dty  or  town, 

4.  Sodtt  T.  Crump,  106  VMb.  288,  477,  33  S.  Ct.  318,  67  U.  &  (U  »d.) 
^  N.  W.  1,  68  A.  S.  B.  478  and  note;  603;  Battle  v.  Mobile  Corp.,  9  41a. 
MeVeany  v.  New  Yorlc^  80  N.  Y.  185,  234,  44  Am.  Dec.  438;  Harrison  v. 
36  Am.  Rep.  600.  Vi^bili^,  3  Smedes  ft  H.  (Miss.) 

5.  Note:  8  A.  S.  R.  506.  See  also  581,  41  Am.  Deo.  033;  Metgneaa  t. 
Taxatioh.  PramoDt,  30  Neb.  843,  47  N.  W.  280, 

6.  O'Bjme  v.  Savannah.  41  Oa^ ,  27  A.  S.  R.  436,  9  L.R.A.  786,  over- 
331,  5  Am.  Rep.  532:  Sonthem  Gzp.  ruled  on  waother  point  by  Rosenbloom 
Co.  V.  B.  M.  Rose  Co.,  124  Ghi.  581,  63  v.  State,  64  Neb.  342,  8»  N.  W.  1053, 
S.  B.  185,  6  L.E.A.(N.S.)  619;  Trep-  57  L.R.A.  922;  Taylor  t.  Newberne, 
faagen  t.  Sonth  Omaha,  69  Neb.  577,  56  N.  G.  141,  64  Am.  Dec.  566; 
96  N.W.  248,  111  A.  S.R.  570;  People  HiU  t.  Higdon,  5  Ohio  St.  243,  67 
T.  State  Board  of  Tax  Com'rs.,  174  N.  Am.  Dec.  289;  Hdjm  t.  Deaderidc,  8 
T.  417,  67  N.  E.  69,  105  A.  B.  B.  674,  Hvmpb.  (Temt.)  1,  4r  Am.  Dee.  697 
«3  L.R.A.  884.  and  note. 

7.  Notes:  74  Am.  Dee.  S91;  IS  Note:  74  Am4-D«e.  582;  16  .L.B^. 
LJl.A.(N.S-)  61-62.  (N.S.)  6a-66. 

8.  United  Stmtaa  r.  N«ir  Orleans,  98  B.  Boas  t.  Wright  County,  128  la. 
U.  S.  361,  25  TJ.  S.  (L.  ed;)  226;  427,  104  N.  W.  606,  1  L.B.A.(N,S.) 
Stoatenburgb  v.  Heonkk,  129  U.  S.  431;  Allisoa  v.  Corker,  67  N.  J.  U 
141,  9  8.  Ct.  266,  32  U.  Si  (L.  ed.)  506,  52  Aa  302,  00  loR^  jMt 
437;  Bradley  v.  Riehmoaa,  227  U.  S. 
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frequently  raises -revenue  or  at  least  defrays  the  exi^ense  of  one  of 

its  undffliakings  by  selling  to  the  public  or  to  its  owu  inhabitants 
a  commercial  commodity,  either  as  a  matter  of  general  convenience 
and  to  supply  a  demand  which  cannot  readily  be  met  by  individual 
enterprise,  or  to  dispose  of  some  by-product  of  the  public  works  or 
some  property  no  longer  needed  by  it  for  the  public  use.  The  rais- 
ing of  funds  in  this  manner  is  not  taxation,  and  is  not  subject  to 
the  constitutional  limitations  upon  the  power  of  taxation.  The  dis- 
tinction between  a  tax  and  the  sale  of  a  commodity  is  usually  not 
difficult  to  draWf  for  al&ough  a  mimioipal  corporation  in  taxing  an 
occupation  which  it  has  the  power  to  regulate  or  prohibit  in  a  certain 
sense  sells  the  privilege  of  enga^ng  in  that  occupation,  such  a  trans- 
action depends  for  its  eEfectiveness  entirely  upon  an  exercise  of  govern- 
.  mental  power,  while  the  sale  of  a  commodity  by  a  municipal  corpo- 
ration to  members  of  the  public  is  an  assumption  by  the  municipality 
for  the  public  convenience  of  commercial  functions,  and  voluntary 
payment  for  the  commodity  is  no  more  a  tax  when  it  is  paid  to  the 
municipality  than  when  it  is  paid  to  an  individual  vendor.  Thus 
the  charge  which  a  municipality  which  has  undertaken  to  furnish 
a  water  supply  to  its  inhabitants  may  make  to  householders  for  water 
is  not  a  tax  in  any  sense  of  the  term,  and  the  determination  and  collec- 
tion  of  the  charge  is  not  subject  to  the  requirements  and  limitations 
which  apply  to  tiie  power  of  taxation.'^ 

244.  Taxation  without  Reprenntation^When  the  power  to  levy  a 
tax  is  delegated  to  a  munidpal  corporation,  although  tiie  detail  woik 
of  listing  tiie  property  or  other  subjects  of  tiie  tax,  and  valuing  it, 
and  assessiDg  and  collecting  the  tax  is  frequently  delegated  to  ^point- 
ive  (^ciab,^^  the  power  of  determinuig  that  a  tax  shall  be  levied 
and  6(  deciding  upon  tiie  amount  to  be  raised  or  the  nrin  of  the  tax, 
and  the  classes  of  property  or  the  privileges  or  occupations  upon  which 
the  tax  shall  be  assessed,  if  these  points  are  not  covered  by  the  statute, 
is  almost  always  exercised  by  this  people  of  the  district  which  is  to 
bear  the  burden  of  the  tax,  either  directly  or  through  their  elected 
representatives  in  the  municipal  council,  and  thus  the  old  maxim 
of  the  colonists  "no  taxation  without  representation"  is  not  violated. 
It  is  held  by  the  weight  of  adjudicated  cases  that  the  power  of  levy- 
ing a  tax  cannot  be  constitutionally  delegated  to  a  board  of  appointive 
officers,  whether  their  authority  is  state  wide  or  confined  to  a  particular 
mnnidpaUty  or  district^  without  the  direct  consent  of  the  people  of 

10.  Wagner  v.  Sock  Iilaiid,  140  HI.  TvitdMll  v.  Spokane,  66  WadL  86, 104 

139,  34  N.  E.  645,  21  L.B.A.  619  and  Pae.  150, 133  A.  S.  B.  1021,  24  LJt.A. 

note;  Lemont  v.  Jflnks,  197  111.  363,  <K.8.)  290;  QtatUm  t.  Holt,  58  W. 

64  N.  E.  362,  90  A.  S.  B.  172  and  Va.  182,  62  S.  E.'21,  6  Ann.  Cas.  403. 

note;  East  Grand  Forks  v.  Lack,  97  Note:  61  L.BJl  109. 

Minn.  373, 107  N.  W.  393,  7  Ann.  Gas.  11.  Note:  16  I«B.A.(N.&)  66. 
1016,  6  L.B.A.(N.S.)  198  and  note: 
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the  district  to  be  taxed,**  though  special  a88es8mentfl  for  local  improve- 
ments may  be  imposed  by  appointive  officers.'*  There  is,  however, 
no  rule  of  law  that  the  power  of  taxation  can  be  delegated  only  to 
those  territorial  subdiviisions  which  constitute  municipal  corporations 
in  tlie  narrow  sense.  Subordinate  districts,  which  are  only  quasi 
corporations,  may  be  given  the  power  of  taxation,  if  it  is  to  be  exer- 
cised by  the  people  of  the  district  directly,  or  through  officers  which 
they  themselves  elect,"  but  it  has  been  held  that  the  legislature  can- 
not delegate  the  taxing  power  to  a  subordinate  district,  unless  such 
district  has  in  some  degree  the  power  of  local  self-government.** 
It  has  sometimes  been  contended  that,  as  a  court  has  no  power  to 
declare  an  act  of  the  legislature  unconstitutional  unless  it  is  in  vio- 
lation of  some  express  provision  of  the  constitution,  this  extension 
of  the  abstract  principle  of  "no  taxation  without  representation"  is 
in  iteelf  a  judicial  usurpation  of  power  delegated  to  the  legislature 
by  the  people  and  the  view  obtains  in  some  jiuisdictions  that  thd 
legislature  may  delegate  the  power  of  taxation  not  only  to  counties 
and  municipal  corporations  proper,  but  to  quasi  corporations  and 
public  boards  generally,  acting  for  the  state  or  any  separable  portion 
thereof,  provided  such  bodies  or  boards  are  acting  in  a  public  C'ai)a<- 
ity,.  €ind  the  use  for  which  the  tax  is  levied  is  public.** 

245.  Constitutional  Provisions  as  to  Delegation  of  Power  of  Local 
Taxation. — The  constitutions  of  some  of  the  states  provide  that  the 
legislature  may  delegate  the  power  of  taxation  for  corporate  purposes 
to  the  corporate  authorities  of  counties,  cities  and  towns.  This  pro- 
vision^ it  is  held,  is  to  be  construed  as  a  limitation  upon  the  power 
of  the  legislature  to  delegate  the  right  of  corporate  or  local  taxation 
to  any  otlier  than  the  corporate  authorities,  and  that  by  the  phra»« 
"corporate  authorities"  must  be  understood  those  municipal  officers 
who  are  either  directly  elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  they  have  ^ven  their  assent.*'  Such  provit^ion 
does,  not  seem,  however,  to  do  much  more  than  to  put  into  definite 

12.  State  V.  Des  Uoines,  103  la.  76,  14.  Allison  v.  Goxker,  67  N.  J.  L. 

72  K.  W.  639,  64  A.  S.  R.  157,  39  596,  53  Atl.  362,  60  L.B.A.  564. 

LJI.A.  286;  Baltimore  v.  State,  16  Notes:  74  Am.  Dee.  695;  15  L.R.A. 

Md.  376,  74  Am.  Dec  572  and  note;  (Zr.S.)  65. 

People      Detroit,  28  Midi.  228,  15  16.  Van  Cleve  v.  Passaio  Valley 

Am.  Bep.  202;  Van  Cleve  v.  Passaie  Seweiiage  Com'rs,  71  N.  J.  L.  674^  00 

Valley  Sewerage  Com'ra,  71  N.  J.  L.  Aa  214, 108  A.  S.  R.  754. 

674,  60  Atl.  214,  108  A.  S.  R.  764;  16.  BaltiAiore  v.  State,  15  Hd.  376, 

Vallelly  t.  Park  Com'A,  16  N.  D.  26,  74  AnL  Dec.  672;  State  v.  Dodge 

tU  N.  W.  616,  15  LiCA.(N.S.)  61  Comity,  8  N^.  134,  30  Am.  Rep.  819. 

and  note.                         '    '  Notes:   16  L.R.A.(N.S.)    65;  32 

IS.  Sdkih  V.  Hesldn,  222  D.  8.  622,  L.R.A.(N.S.)  1078. 

%  S.  Ct  IM,  56  tr.  S.  (L.  ed.)  294.  17.  Pmle  t.  ChieagD^  61  lU.  17^, 

And  aee  Specui.  or  Looai.  Assbss-  2  Am.'  R«]t.  278;  Htieaa  CamA. 

wrilB.  Water  Go.  v.  'StMle.-eO  vUnt.  1^  49 
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aiid  permanoit  form  a  limitation  which  has  been  recognized  by  the 
courts  of  states-  in  which  no  such  provision  is  found,  as  one  to  be 
inferred  from  other  clauses  of  the  constitution,  and  it  is  confined  in 
its  application  to  taxation  for  purposes  of  a  local  rather  than  of  a 
general  character.  It  is  generally  conceded  that  there  may  be  cases 
where  the  legislature,  without  the  consent  of  the  corporate  authoritiea, 
might  impose  taxes,  local  in  their  character,  if  required  by  the  general 
good  government  of  the  state,  because  such  taxes  would  not  be  merely 
and  only  for  corporate  purposes,  as  if  one  of  the  cities  of  the  state 
should  be  insurgent,  requiring  the  interposition  of  the  military  power, 
it  will  not  be  denied  that  the  state,  on  quelling  the  insurrection,  oould 
impose  taxes  upon  the  city  to  d^ray  the  expense  of  a  resort  to  military 
power.  So,  if  the  police  department  of  a  city  should  fail  to  furnish 
reasonable  security  to  life  and  property,  the  state  undoubtedly  mi^.ii 
provide  such  force,  and  assess  the  city  for  the  expense.^^  Such  a 
provision  has  no  application  to  public  revenues  raised  by  sources  other 
than  taxation  and  the  legislature  has  the  power  to  dispose  of  such 
a  fund  for  any  public  use,'*  and  it  does  not  prohibit  the  legislature 
from  delegating  the  power  of  taxation  for  local  purposes  to  municipal 
corporations  of  classes  other  than  those  specifically  mentioned.'  In 
some  states  the  legislature  is  prohibited  by  the  constitution  from 
imposing  taxes  upon  municipcd  corporations  for  municipal  purposes, 
and  the  effect  of  such  a  provision  is  very  similar  to  that  discussed  iu 
the  beginning  of  this  paragraph.*  Where  the  delegation  of  the  power 
of  taxation  to  any  other  bodies  than  counties  and  incorporated  cities 
and  towns  is  expressly  forbidden  by  the  constitution,  statates  author^ 
izing  the  levy  of  a  tax  by  quasi  corporations  such  as  school  districts, 
or  by  boards  of  commissioners  other  than  the  general  governing 
authorities  of  counties  and  incorporated  cities  and  towns  are  uncon- 
stitutional.* A  constitutional  provision  that  all  city  and  town  officera 
shall  be  elected  by  the  electors  of  such  cities  and  towns  or  appointed 
by  the  authorities  thereof  prohibits  the  turning  over  of  the  fimctiona 
of  a  local  assessor  to  a  state  officer ;  but  it  does  not  prevent  tiie  taxation 
by  state  officers  of  property  not  local  in  its  noturo  and  which  had 

Pae.  382,  37  Ii.R.A.  412;  State  v.  Ed-  134,  30  Am.  Rep.  819. 

wards,  42  Mont.  136,  111  Pac.  734,  2.  Stat©  v.  Ashbrook,  154  Mo.  375, 

Ann.   Caa.   igi2A  1063,  32  L.R.A.  65  S.  W.  627,  77  A.  S.  R.  766,  48 

(N.S.)  1078.  L.R.A.  266. 

Note:  15  L.R.A.(N.3.)  63,  64.  3.  P«ople  v.  Ghieaeo,  51  IU.  17,  2 

18.  People  T.  Chicago,  61  HI.  17,  2  Am.  Rep.  278;  State  v.  Edwards,  42 
Am.  Rep.  278;  State  v.  Love,  iS9  Neb.  Mont.  135,  111  Pac.  734,  Ann.  Cas. 
149,  IJl  N.  W.  196,  Ann.  Caa.  1912C  1912A  1063,  32  L.R.A.(N.3.)  1078 
642,  34  L.R.A.(N.S.)  607.  and  note^  Reelfoot  Lake  Levee  Pist. 

19.  East  St  Lotria  v.  Troeteea  of  v.  Dawson,  97  Teim.  lU,  36  S.  W. 
Sefaools,  102  111.  489,  40  Am.  Rep.  609.  1041,  34  LJtJL  725. 

1.  State  T.  Dodge  Coimty,  8  Neb      Note:  15  L.B.A.(N.S.)  63,  6A, 
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never  been  taxed  by  tlie  cities  tuid  towns,  even  if  some  of  it  had  a 
flitUB  in  tlie  differoit  mmucipalities.* 

246.  Different  CUsset  of  T«zet< — ^The  power  of  taxation,  using  the 
word  taxation  in  its  generic  sense  to  indicate  all  pecuniary  imposi- 
tions by  public  aoihority  for  the  purpose  of  raising  revenue,  embraces 
two  divisions,  namely,  taxes,  properly  so  called,  and  excises  or  privi- 
lege and  occupation  taxes.  Taxes,  in  Uieir  specific  sense,  are  burdens 
laid  directly  upon  persons  or  ptq>erty  and  include  (1)  general  taxes 
laid  on  all  Uie  peiscais  and  properly  or  all  the  persons  and  property 
of  a  certain  class  in  a  particular  state,  county,  city,  town  or  other 
governmental  or  territorial  division  for  the  purpose  of  defraying  the 
puUie  expenses  of  that  governmental  or  territorial  division,  and  (2) 
special  aaessments  hid  on  the  property  specially  benefited  by  a  local 
improvement  in  proportion  to  the  benefit,  for  thd  pnrpose  of  defraying 
tiie  cost  of  tbe  improvemoit  In  either  case  the  obligation  to  pay 
is  absolute  and  unavoidable  and  is  not  based  upon  any  voluntory 
action  of  tiie  person  assessed.  Bxcisss,  in  th^,  original  sense,  were 
something  cut  off  from  the  price  paid  on  a  sale  of  goods  as  a  con- 
tribution to  the  support  of  f^oveKoment.  The  word  has  now  come 
to  have  a  broader  meaning  and  to  include  every  pecuniary  imposition 
created  under  the  power  of  taxatitm  which  is  not  a  burden  laid  directly 
upon  pfflwms  or  property,  or  in  ot^er  wttfds  every  charge  imposed  by 
publie  authority  for  the  purposs  of  raising  revenne  upon  the  perform- 
ance of  an  act,  the  enjoyment  of  a  privilege  or  the  engaging  in  an 
occi4>ation.  The  obligation  to  pay  an  exoise  »  based  on  the  voluntary 
action  of  the  person  taxed  in  performing  the  act,  enjoying  the  privi- 

or  wgaging  in  the  occupation  whi^  is  the  snbjcct  of  the  excise, 
and  Uie  element  of  absolute  and  anavtoidable  demand  is  lacking. 

247.  Delegation  of  Taxing  Power  by  Imputation.— While  a  munici- 
pal corporatiotL  has  no  inherent  right  to  levy  taxes,  and  to  justify  the 
exercise  of  the  power  of  taxation  must  show  its  warrant  from  the 
legislature,  it  has  frequently  been  held  that  there  is  no  requirement 
that  the  delegation  of  au^ority  be  express,  and  that  the  investing 
of  a  territorial  subdivision  with  the  character  of  a  municipal  coipo- 
ration  necessarily  carries  with  it  the  power  to  levy  taxes  for  all  ths 
purposes  with  respect  to  which  it  is  authorized  to  act.  The  number 
and  variety  of  works  which  may  be  authorized,  having  a  general  regard 
to  the  welfare  of  the  city  or  of  its  people,  are  mere  matters  of  legisla- 
tive discretion,  but  all  of  them  require  for  their  execution  consider- 
able expenditures  of  money,  and  their  authorization  without  providing 
the  means  for  such  expenditures  would  be  an  idle  and  futile  proceed- 
ing. Their  authorization,  therefore,  implies  and  carries  with  H  the 
power  to  adopt  the  ordinary  means  employed  by  such  bodies  to  raise 

4.  People  T.  State  Board  of  Tax  A.  &  R.  474, 63  884. 

Com'rs,  174  K.  Y,  417, 67  N.  E.  t»,  lOS 
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funds  for  thmr  execution,  unleaa  •such  funds  aie  ottfeerwise  provided. 
And  the  ordinary  means  in  such  cases  is  taxation.  A  municipal- 
ity without  the  pover  of  taxation  would  be  a  body  without  life, 
incapable  of  acting,  and  serving  no  useful  purpose.'  For  the  same 
reason,  when  authority  to  borrow  money  or  incur  an  obligation 
in  order  to  execute  a  public  work,  is  conferred  upon  a  municipal 
corporation,  the  power  to  levy  a  tax  for  its  payment  or  the  dis- 
charge of  the  obligation  accompanies  it;  and  this,  too,  without 
any  special  mention  that  meti  power  is  granted.  This  arises  from 
the  fact  tliat  such  corporations  seldom  possess — so  seldom,  indeed,  as 
to  be  exceptional — any  means  to  discharge  their  pecuniary  obligations 
except  by  taxation.'  So  also  power  to  establish  a  particular  public 
improvement  carries  with  it  power  to  levy  a  tax  to  provide  for  the 
maintenance  th^«of 

248.  UmitAtions  npoa  Kaaidpal  Taxing  Power^The  power  of 
taxation  with  which  a  municipal  corporation  is  impliedly  invested  by 
a  grant  of  authority  to  undertake  functions  which  will  require  the 
expenditure  of  monc^,  or  to  iocur  indebtedness^  is  limited  to  tiie  levy 
of  the  ordinaiy  annually  recurring  general  tax  on  property.  It  is 
well  settled  that  authority  to  construct  a  public  improvement  does 
not  carry  wit^  it  the  power  to  assess  the  cost  of  such  improvonent 
upon  the  land  that  will  be  Q>eeially  benefited  by  its  construction.  A 
betterment  tax  or  special  aaseesment  cannot  be  imposed  without  express 
authority  from  the  legii^ture.'  Nor  doee  statutory  and  charter  aiithw- 
ity  to  a  municipal  oorporation  to  impose  a  tax  annually  upon  such 
subjects  as  may  be  assessed  with  state  taxes,  or  upon  all  subjects 
taxable  by  iht  state,  empower  it  to  levy  an  inheritance  tax  on  the 
estates  of  its  residents.*  It  has  been  held,  however,  thai  a  specific  grant 
(tf  the  power  of  taxation  to  a  municipal  corporation  incli^des  the  power 
to  impose  an  excise  upon  an  established  occupation,"  but  even  a 
specific  grant  of  the  power  to  lay  excises  upon  oocupationB  will  be 
strictly  construed.''  The  general  tax  which  a  municipal  oorporation 

6w  United  SUtcs  v.  New  Oricaas,  98  I.  Lenmt  v.  Jraks,  197  IIL  363,  64 

IT.  S.  381,  26  U.  S.  (U  ed.)  225.  N,  E.  862, 90  A.  S.  R.  172;  Trepfaagea 

6.  Citizens'  SaT„  ete.,  Ass'n  v.  To-  t.  South  Omaha,  69  Nab.  677,  96  N. 
peka,  20  WaU.  655,  22  U.  S.  (L.  ed.)  W.  248,  111  A.  S.  R.  570;  Ladd  v. 
466:  United  Stat«B  t.  New  Orleans,  98  Portland,  32  Ore.  271,  51  Pac  654, 
U.  S.  381,  26  U.  S.  (L.  ed.)  235;  Bails  67  A.  S.  R.  526  and  note;  Wistar  v. 
County  Couxt  v.  United  States,  105  Philadelphia,  80  Pa.  St.  605,  21  Am. 
U.  S.  733,  26  U.  6.  (L.  ed.)  1220;  Rep.  112.  And  see  Special  ob  Loou 
Qninqr  t.  Jackson,  113  U.  8.  332,  5  Assbssionts. 

S.  Gt  544,  38  0.  &  <L.  ed.)  1001;  '  9.  Wytheville      Johnson,  108  Ya. 

LcnreU  v.  Boston,  lU  Haas.  464,  15  589,  62  S.  E.  328,  128  A.  8.  B.  061. 

Am.  Rep.  39.  18  L.BA.(N.S.)  960. 

Note:  86  Am.  Sec.  544.  '  10.  Columbia  v.  Beaaly,  1  Humph. 

7.  Ramsey  v.  ShelbyriUe.  119  Ky.  (Tenn.)  232,  34  Am.  Dee.  6.6. 

180,  83  S.  W.  11%  1136,  68  1LB.A.  11.  In  re  Vnget,  22  Okla.  766,  98 

800.  Pm.  999,  132  A.  8.  B.  670. 
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is  expressedly  or  impliedly  authorized  to  levy  is  a  uniform  tax  on  all 
property  within  its  territorial  limits  which  is  owned  and  held  in  such 

a  way  that  it  ought  to  be  available  to  its  owner  to  increase  "his  ability 
or  enlarge  his  duty  to  assist  in  defraying  the  expenses  of  the  munici- 
pal government,  and  a  municipal  corporation  has  no  implied  or 
inJierent  authority  to  exempt  any  property  or  any  particular  class 
of  property  from  taxation,  and  any  contract  or  order  of  a  municipal 
corporation  purporting  to  grant  such  exemption,  if  made  without 
legislative  authority,  is  void."  It  is  now  almost  universally  held 
that  property  within  the  limits  of  a  municipal  corporation  is  subject 
to  municipal  taxation,  even  if  it  is  so  situated  that  it  cannot  and 
does  not  derive  any  benefit  from  the  expenditure  of  the  money  so 
raised,'*  although  the  contrary  docbine  once  had  considerable  vogue 
and  even  at  the  present  time  is  not  wholly  without  support.'*  The 

12.  Birmiijgham  v.  Birmingham  firmed  104  U.  S.  78,  26  V.  S.  (L.  ed.) 
Waterworks  Co.,  139  Ala.  531,  36  So.  658;  Kimball  v.  Gnrntsville  City,  19 
614,  101  A.  S.  R.  49;  Tampa  v.  Kau-  Utah  368,  57  Pac.  1,  45  L.R.A.  628, 
nitz,  39  Fla.  683,  23  So.  416,  63  A.  overruling  People  v.  Daniels,  6  Utah 
S.  R.  202  and  note;  Tarver  v.  Dalton,  288,  22  Pac.  159,  5  L.R.A,  444  and 
134  Ga.  462,  67  S.  E.  929,  20  Ann.  note;  Kaysville  City  v.  Ellison/  18 
Caa.  281  and  note,  29  Lii.A.(N.S.)  Utah  163,  55  Pac.  386,  72  A.  S.  R. 
183  and  note;  Dayton  v.  Bellevue  772,  43  L.R.A.  81,  overruled -on  an- 
Water,  etc.,  Gaslight  Co.,  119  Kv.  714,  other  point  by  Kimball -v.  Grantaville 
68  S.  W.  142,  7  Ann.  Caa.  10i2  and  City,  19  Utah  368,  57  Pac.  1,  46 
note;  Winchester  v,  Winchester  Water  L.B.A.  628;  Atherton  v.  Essex  June- 
Works  Co.,  149  Ky.  177,  148  S.  W.  1,  tion,  83  Vt.  218,  74  Atl.  1118,  Ann. 
Ann.  Cas.  1914A  1258  and  note;  Maine  Cas.  1912 A  339  and  note,  27  L.B.A. 
Water  Co.  v.  Watenille,  93  Me.  586,  (N.S.)  695  and  note;  Fersiiaon  v. 
45  Atl.  830,  49  L.R.A.  294;  Spring-  Snohomish,  8  Wash.  668,  36  Pac.  969, 
field  T.  Smith,  138  Mo.  645,  40  S.  W.  24  L.B.A.  795;  Land,  ete.,  Co.  v. 
757,  60  A.  S.  R.  569  and  note,  37  Brown,  73  Wis.  294,  40  N.  W.  482, 
L.R.A.  446;  Williams  v.  Park,  72  N.  3  L.R.A.  472. 

H.  305,  56  At!.  463,  64  L.R.A.  33  and  Notes:  72  A.  S.  R.  776;  54  L.R.A. 

note;  McTwiggan  v.  Hunter,  19  R.  I.  193. 

265,  33  Atl.  5,  29  L.R^.  626;  Altgelt  11  Veatal  v.  little  Riock.  54  Ark. 
T.  San  Antonio,  81  Te^.  436,  17  S.  W.  321,  15  S.  W.  891,  16  S.  W.  291,  11 
75,  13  LJt.A.  383;  Whiting  v.  West  L.R.A.  778;  Farwell  v.  Des  Moines 
Point,  88  Va.  905,  14  S.  E.  698,  29  Brick  Mfg.  Co.,  97  la.  286,  66  N.  W. 
A.  S.  R.  750,  15  L.R.A.  860  and  note.  176,  35  L.R.A.  63;  Briggs  v.  Russell- 
Note:  34  L.R.A.  200.       •  nlle,  99  Kv.  515,  36  S.  W.  558,  34 

13.  Clark  V.  Kansas  Citv,  176  U.  S.  L.R.A.  193  and  note;  People  v. 
114,  20  S.  Ct.  284j  44  U.  S.  (L.  ed.)  Daniels,  6  Utah  288,  22  Pae.  159,  5 
392;  Gary  v.  Pekin,  88  III.  154,  30  L.R.A.  444  and  note;  Kaysville  City 
Am.  Rep.  543  and  note;  Callen  v.  t.  Ellison,  18  Utah  163,  55  Pac.  386, 
Junction  City,  43  Kan.  627,  23  Pac.  72  A.  S.  B.  772,  43  L.R.A.  81,  over- 
652,  7  L.R.A.  736;  Mitchell  v.  Ne-  mied  on  another  point  by  Ehnball 
^unee,  U3  Mich.  359,  71  N.  W.  646,  Grantsyille  City,  19  Utah  368,  67  Pae. 
67  A.  e.  R.  468,  38  L.E.A.  157;  Mar-  1,  45  L.R.A.  628. 

tin  V.  Div,  52  Miss.  53,  24  Am.  Rep.  Notes:  30  Am.  Rep.  544,  545;  Ann. 

661;  Kelly  t.  Pittsbu^  85. Pa.  gt.  Gas.  19m  34&-347  ;  27  URjL(N.S.)i 

170,  27  Am.  Bep.  633  and  note,  af-  697. 
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'egislature  cannot,  however,  authorize  a  municipal  corporation  to  tax 
lor  its  own  local  purposes  lands  lying  beyond  the  corporate  limitB.^* 

249.  Liabilities  of  Municipal  Corporations  in  Connection  with  Tax- 
ation.— ^It  is  well  settled  that  the  asseasora  and  collectors  of  the  taxes 
of  municipal  corporations  are  public  officers,  and  not  servants  or  agents 
of  the  municipality  in  which  they  serve,  and  that  tiie  corporation  is 
not  civilly  liable  for  their  negligent  or  unlawful  acts  in  connection 
with  their  public  duties.^*  Where  one  has  paid  a  municipal  tax 
or  license  fee  which  subsequently  proves  to  have  been  illegally  imposed, 
his  right  to  recover  back  such  payment  is  governed  by  the  rules  appli- 
cable in  the  case  of  other  illegal  taxes  or  assessments,  under  which, 
according  to  the  weight  of  authority,  recovery  back  is  allowed  in  the 
case  of  involuntary  payments  and  denied  where  payment  was  not 
under  compulsion.  This  subject  is  treated  at  length  elsewher»  in  this 
work.*' 

250.  Hunicipal  Taxation  of  Property  Not  a  Separable  Topic— 
In  almost  all  of  the  states  the  general  property  tax  assessed  by  munici- 
pal corporations  is  identical  with  that  assessed  for  state  purposes,  and 
in  some  of  these  states  the  state  tax  is  assessed  and  collected  by  the 
respective  municipalities  and  turned  over  to  the  state.  A  few  states 
are  so  fortunately  situated  as  to  be  able  to  derive  their  entire  revenue 
from  excise  taxation,  and  the  general  property  tax  in  such  states  is 
purely  a  local  affair,  and  in  but  one  state  is  the  municipal  tax  assessed 
upon  different  principles  from  the  state  tax.  The  whole  subject  o2 
the  assessment  and  collection  of  the  general  property  tax  by  munici- 
pal  corporations  can  therefore  be  more  appropriately  treated  in  the 
article  on  taxation.^^  License  fees  and  excises  are,  however,  usually 
treated  as  a  matter  appropriate  for  local  reguktion,.and  are  commonly 
imposed  by  municipal  corporations  under  legislative  authority  rather 
than  by  the  legislature  itself. 

251.  Distinction  between  Occupation  Tax  and  License  Fee. — Not 
every  pecuniary  charge  imposed  by  a  municipal  corporation  by  autho> 
ity  of  law  upon  tiie  performance  of  an  act,  the  enjoyment  of  a  privi- 
lege or  the  engaging  in  an  occupation  is  an  excise,  or  in  fact  a  tax 
of  any  character  or  is  even  imposed  under  the  power  of  taxation. 
Under  certain  circumstancee  such  a  charge  may  be  imposed  as  an 
exercise  of  the  police  power.  Thus  it  is  frequently  found  desirable 
to  limit  the  rig^t  to  engage  in  a  certain  occupation  or  to  perform 
a  certain  act  to  persons  who  have  the  requisite  skill  and  training, 
or  who  are  of  good  moral  character,  or  it  may  be  essential  to  the 
public  health  and  safety  ibaX  there  be  inspection  and  supervision  by 

16.  Wells  V.  Weston,  22  Ma  384,  obksh,  toL  17,  p.  562  et  aeq.;  Pat- 


66  Am.  Dec.  627. 


xiNT}  SraOEiL  oa  Local  Assms- 

XIHTS. 

18.  See  Taxation. 


16.  See  infra,  par.  396. 


17.  See  Taxation.  And  see  Ihtozi- 
OATIKO  IdQUORS,  vol.  16,  p.  316;  Id- 
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public  officials.  Aa  an  iticident  to  this  form  of  police  regulation  it 
is  reasonable  and  just  tiiat  the  expenses  be  paid  by  those  who  make 
them  neoessary,  and  it  is  not  unusual  to  require  a  fee  from  every 
perron  who  sedm  to  engage  in  an  occupation  or  to  perform  an  act 
of  this  f^aracter  as  a  condition  to  the  iasuanoe  of  a  license  or  permit 
to  engage  in  th«  occupation  or  to  perform  the  act,  and  to  prohibit 
all  persons  from  en^iging  in  the  occupation  or  performing  the  act 
without  such  license  or  permit.  Such  a  regulation  is  an  exercise  of 
(&e  police  power  and  no(  f<f  the  pow»  of  taxation.  So  also  it  is  often 
'  found  desirable  in  the  inieiost  of  the  public  health,  morals  or  safety 
to  restrict  the  numbw  of  persons  who  may  engage  in  a  certain  occu- 
pation or  to  limit  the  number  of  times  that  a  certain  act  may  be 
performed,  and  instead  of  prescribing  an  arbitrary  limit  to  the  number 
of  persons  who  may  engage  in  the  occupation  or  to  the  number 
of  times  that  the  act  may  be  performed,  the  municipality  frequently 
imposes  a  heavy  fee  upon  those  engaging  m  the  occupation  or  per- 
forming the  act  which  automatically  ^ects  tiie  desired  result.  Such 
a  fee  is  not  limited  to  the  cost  of  inspection  and  may  produce  a 
substantial  revenue,  but  if  the  real  purpose  and  object  of  the  charge 
are  to  protect  the  public  health,  mor^  or  safety  it  is  imposed  under 
the  police  power  and  not  under  the  power  of  taxation.'*  If  the  munici- 
pal  corporation  imposing  the  charge  has  be  on  invested  by  the  leg^a- 
ture  with  power  both  to  tax  and  to  regulate  the  subject  matter,  it  is 
immaterial  whether  the  charge  was  intended  as  a  tax  or  a  regulati<m 
and  it  may  lawfully  he  intended  for  both  purposes.  It  frequently 
happens,  however,  that  the  legislature  has  invested  a  municipal  corpo- 
ration with  the  power  to  regulate  a  certain  subject,  but  has  givra 
it  no  power  to  tax  it,  or  has  given  it  power  to  tax  it  but  not  r^ulato 
it,  and  it  then  becomes  important  to  determine  whether  an  ordinance 
imposing  a  charge  upon  the  performance  of  some  act  is  a  tax  or  a 
police  regulation,  for  it  may  be  valid  if  intended  for  one  purpose 
and  invalid  if  intended  for  the  other. 

252.  Judicial  Determination  as  to  Nature  of  Power  Bzerdsed.— 
Where  a  municipal  regulation  is  adopted,  which  would  be  lawful  if 
intended  for  one  purpose,  and  unlawful  if  for  another,  the  presump- 
tion is  that  the  purpose  was  lawful,  unless  the  contrary  clearly  appears.* 
A  mere  declaration  by  the  municipal  council  of  the  purpose  of  the  act 
is,  however,  not  binding  upon  the  courts,*  nor  is  the  actual  motive 

19.  Sofamidt   t.   Indianapolis.  168  apoliSf  168  Ind.  681,  80  N.  E.  632^ 

Ind.  631,  80  N.  E.  633,  120  A.  S.  R.  120  A.  S.  B.  385,  14  L.R.A.(N.S.) 

386,  14  LjLA,(N.S.)  787.   Se«  also  787;  Oil  City  t.  Oil  CUy  Traat  Co., 

infra,  par.  254.    And  see  Licbnsbs,  151  Pa.  St  464,  35  AtL  124,  31  A. 

vol  17,  pp.  474,  SaZ,  53«,  641  et  eeq.  8.  R.  770. 

SO.  See  infra,  par.  253,  264.  2.  State  t.  Aehbrook,  154  Mo.  375. 

1.  Van  Hook  v.  Sfibnn,  70  Aku  S61,  65  S.  W.  627,  77  A.  S.  R.  765,  4& 

46  Am.  Rep.  85:  Schmidt  v.  Indian-  L.R.A.  266;  Wiseoniin  Telephone  Co. 
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of  the  members  of  the  council  materiaL*  The  court  must  determine 
the  character  of  the  ordinance  from  its  provisionSj  and  if  it  dearly 
appears  therefrom  that  its  primary  purpose  is  the  raising  of  reveniM 
it  must  be  treated  as  a  tax,  and  if  its  primary  purpose  is  regulation 
it  must  be  treated  as  enacted  under  the  police  power.  When  no  police 
inspection,  supervision,  or  r^ulation  is  provided,  nor  any  standard 
set  for  the  applicant  to  establish,  or  that  he  agrees  to  attain  or  main- 
tain, but  any  and  all  persons  engaged  in  the  business  designated,  with- 
out qualification  or  lundrance,  may  come,  and  a  license  on  payment 
of  the  stipulated  sum  will  issue,  to  do  business,  subject  to  no  prescribed 
rule  of  conduct  and  under  no  guardian  eye,  but  according  to  the 
unrestrained  judgment  or  fancy  of  lAie  applicant  and  licensee,  the 
presumption  is  strong  that  the  power  of  taxation,  and  not  the  police 
power,  is  being  exercised.  When,  however,  no  attempt  is  made  to  raise 
revenue,  and  the  charge  in  question  merely  covers  the  expense  of  regu- 
lating and  licensing  an  occupation  which  requires  a  certain  amount 
of  supervision  in  the  interest  of  the  public  health,  morals  or  safety,  it 
will  be  treated  as  an  exercise  of  the  poUce  power  however  it  may  be 
designated.* 

253.  Imposition  of  License  Fee  under  Power  of  Taxation. — ^Whilt 
it  is  well  settled  that  power  confeired  upon  a  municipal  corporation 
by  its  charter  to  regulate  a  certain  occupation  does  not  include  power 
to  tax  it/  when  the  power  confmed  upon  Hhe  corporation  is  to  "license 
and  regulate"  callings  and  occupations  a  question  has  sometimes  arisen 
in  the  courts,  whether,  under  such  a  grant  of  power,  the  corporatiou 
oould  exact  license  fees  for  purposes  of  revenue,  or  should  be  limited  to 
a  sum  reasonably  sufficient  to  defray  the  expense  of  granting  the 
license.  In  such  cases,  the  rule  generally  accepted  is  that  in  constru- 
ing the  words  of  the  grant  the  whole  charter  and  the  general  legisla^ 
tion  of  the  state  respecting  the  subject  matter  must  be  consulted  in 
order  to  determine  whether  by  the  terms  '^license  and  regulate"  it 
was  intmded  to  authorize  licenses  for  purposes  of  revenue  *  When 
a  municipal  corporation  has  the  power  to  tax  a  certain  occi^atioa 
but  no  power  to  regulate  it,  it  ia  held  in  some  jurisdictions  that  it 
eaiinot  lawfully  impose  a  license  tax  so  excessive  and  burdensome  ae 

v.  MUwaukee,  126  Wis.  1,  104  N.  W.  A.  S.  R.  765,  48  UR.A.  265.   See  su- 

1009,  110  A.  S.  R.  886, 1  L.R.A.(N.S.)  pra,  par.  256..  And  see  LiccNsas,  voL 

581.  17,  pp.  479,  532  et  aeq. 

3.  Stull  V.  De  Mattes,  23  Wash.  71,  6.  Soathem  Express  Co.  v.  R.  M. 
62  Pac.  451,  51  L.R.A.  892.  Rose  Co.,  134  Ga.  581,  63  S.  E.  185,  5 

4.  WiUde  v.  Chicago,  188  DL  444,  L.R.A.(N.S.)  619.  Bee  also  infiB,  par. 
68  N.  S.  1004,  80  A.  8.  R.  182;  New  264. 

01*168118  V.  Oreat  Southern  Telephone,  6.  Ex  parte  Frank,  52  CaL  606,  28 

etc.,  Co.,  40  La.  Ann.  41,  3  So.  533,  Am.  Rep.  6^;  Ameriean  Union  £x- 

8  A.  S.  B.  602  and  note;  State  v.  Ash-  press  Go.  r.  8t  Josqih,  66  llo.  076,  27 

brook,  154  Mo.  376.  56  S.  W.  637,  77  Am.  Rep.  382. 
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to  futtount  in  effect  to  a  prohibition.'  On  the  oth^  hand,  there  are 
deciaoos  tending  to  support  the  oontention  that  when  the  power  of 
Uaation  has  bean  given  to  a  municipality  without  any  expressed 
limit,  the  ooort  cannot  impose  one  and  tbiat  the  intent  of  the  city 
oooneil  that  a  license  tax  shall  be  prohibitory  is  immaterial,  if  the 
council  has  power  to  impose  the  tax  for  the  puipose  of  raising  revenue, 
and  the  oidinanoe  imposing  it  is  valid  on  its  face."  A  pecuniary 
imposilion  upon  an  act  or  occupation  levied  by  a  governmental  body 
having  the  power  of  taxation  but  not  of  regulation  with  respect  to 
tiie  subject  matter  is  not  a  license,  and  the  payment  of  the  charge 
confers  no  authority  to  perform  the  act  or  engage  in  the  occupation  * 
254.  Impotitioa  of  License  Fee  under  Police  Power. — It  is  well 
settled  that  the  power  to  i«gulate  a  certain  occupation  includes  the 
power  to  prohibit  any  person  from  engaging  in  the  occupation  with- 
out a  license  from  the  municipal  authorities,^"  and  that  without  any 
express  authority  from  the  legislature  a  person  may  be  required  upon 
taking  out  such  a  license  to  pay  a  sum  of  money  to  the  municipality.'^ 
Such  a  foQ  is  not  a  tax,  and  is  not  subject  to  any  of  the  limitations 
which  apply  to  the  exercise  of  tiie  taxing  power.**  The  municipality 

7.  Morton  t.  Hacon,  111  Oa.  162,  L.R.A.  238;  Welch  t.  Hotehkisii,  39 
36  S.  K.  627,  50  L.R.A.  485;  Carroll-  Conn.  140,  12  Am.  Bap.  388;  State  v. 
too  V.  Baizette,  159  III.  284,  42  N.  E.  Orr,  68  Conn.  101,  36  AtL  770,  34 
837,  31  L.R.A.  522;  Chieago  t.  Oon-  LJt.A.  279;  Lemont  v.  Jenks,  197  111. 
ning  System,  214  BI.  628,  73  N.  £.  363,  64  N.  E.  362^  90  A.  S.  R  172; 
1035,  2  Ann.  Cas.  892  and  note,  70  Tomlinson  t.  Indianapolia,  144  Ini. 
L.R.A.  230;  Brooks  v.  Mangan,  86  142,  43  M.  E.  9.  36  I1B.A.  413  and 
Mich.  676,  49  N.  W.  638,  24  A.  S.  B.  note;  St.  Pool  t.  Dow,  37  Uinn.  20, 
137;  Upe  t.  Murphy,  49  Ohio  St  536,  32  N.  W.  860,  5  A.  S.  B.  811;  Ex 
31  N.  E.  884,  17  L.R.A.  184;  Colnm-  parte  Cramer,  62  Tex.  Grim.  U,  136 
bift  V.  Beasly,  1  Hnmph.  (Tenn.)  232,  S.  W.  61,  Ann.  Cas.  1913C  688,  36 
34  Am.  Dec.  646  (semble).  Ii.R.A.(N.S.)  7&   And  see  LiOBHSBS, 

Note:  4  L.R.A.  809.  vol.  17^.  526. 

8.  Stnll  T.  De  Mattos,  23  Wash.  71,  12.  Welefa  v.  HotehkiaB,  39  Comt 
62  Pac.  451,  51  LJI.A.  892.  See  aim  140,  12  Am.  Rep.  383;  Griggs  t.  Ma- 
Yeasie  Bank  v.  Fenno,  8  Wall.  533,  eon,  103  Ga.  602,  30  S.  £.  561,  68  A. 
19  U.  S.  (L.  ed.)  482.  And  see  gen-  S.  R.  134;  Chicago  Paeking,  etc.,  Co. 
•rally,  Lioenszs,  toI.  17,  p.  527  et  aeq.  v.  Chicago,  88  III.  221,  30  Am.  Rep. 

9.  License  Tax  Cases,  6  WalL  462,  54S;  Bast  St.  Lonis  v.  School  Trosteea, 
18  U.  B.  (L.  ed.)  497;  Home  Ins.  Co.  102  Dl.  489,  40  Aol.  Bep.  606;  State 
T.  Angnsta,  93  V.  S.  116,  23  U.  S.  (L.  t.  Topeka,  86  Kan.  76,  12  Pao.  310, 
•d.)  §25;  Yonngblood  t.  Sexton,  32  59  Am.  Bap.  529;  Johnson  v.  Gnat 
Mich.  406,  20  Am.  Rep.  654;  OU  City  Falls,  38  Mont.  309,  99  Pae.  1050,  U 
T.  Oil  aty  Tmst  Co.,  151  Pa.  St  454,  Ann.  Cas.  974;  Litehville  V.  Hanson, 
26  AtL  124,  '31  A.  S.  R.  770.  19  N.  D.  672,  124  N.  W.  U19,  Ann. 

10.  GhicBSo  Paeking,  ete.,  Co.  v.  Caa.  1912D  876;  Ex  parte  Cramer,  62 
Chicago,  86  IlL  221,  80  Am.  Rep.  545.  Tex.  Grim.  11,  136  S.  W.  61,  Ann. 
And  see  eases  eited  in  note  to  snceeed-  Cas.  1913C  688,  36  L.R.A.(N.8.)  78; , 
ing  text  Norfolk  t.  Flynn,  101  Va.  473,  44  S. 

11.  ,Ft  Smith  T.  Hunt,  72  Axk.  656,  S.  717,  99  A.  6.  B.  918^  63  UBO. 
d2  a  W.  169;  105  A.  S.  R.  61,  66  77L  - 
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cannot,  however,  take  advantage  of  the  opportunity  fhua  afforded  to 
add  to  its  revenues.   Such  a  fee  not  being  a  ta^,  it  cannot,  as  a  rule, 

lawfully  exceed  the  inm  required  to  reimburse  the  municipality  for 
the  labor  and  expense  in  supervision  Euid  in  acquiring  the  necessary 
information  for  iasuing  licensee  intelligently  and  in  performing  the 
clerical  work  in  connection  therewith.^*  It  is,  however,  obvious  that 
the  actual  amount  necessary  to  meet  such  expenses  cannot,  in  all 
cases,  be  ascertained  in  advance,  and  that  it  would  be  futile  to  require 
anything  of  the  kind.  The  result  is,  if  the  fee  required  is  not  plainly 
unreasonable,  the  courts  ought  not  to  interfere  with  ihe  discretion 
exercised  by  the  council  in  fixing  it;  and  unless  the  contrary  appears 
on  the  face  of  the  ordinance  requiring  it,  or  is  established  by  proper 
evidence,  they  should  presume  it  reasonable.^*  Fortfaermore,  th^ 
are  some  conditions  under  which  a  municipal  corporatitm  having 
power  to  regulate  but  no  power  to  tax  a  certain  occupation  may 
impose  a  license  fee  bearing  no  relation  to  the  cost  of  inspection 
and  supervifdon.  Certain  occupations  are  likely  to  become  inimical 
to  the  welfare  of  ttuB  community  unless  the  number  of  persons-  who 
may  engage  in  them  is  limited  by  law,  and  in  such  a  case  if  a 
municipality  instead  of  fixing  an  arbitrary  Umit  to  the  number  of 
licaases  to  engage  in  the  occupation  that  it  will  issue'  imposes  so 
large  a  fee  that  the  desired  result  is  effected  indirectly,  it  is  held 
that  as  the  primary  purpose  of  the  imposition  of  such  a  charge  is 
regulation,  and  the  revenue  is  merely  incidental,  it  is  unobjectionable. 
The  courts  now  quite  generally  recognize  that  as  to  those  lines  of 
business  which  are  hurtful  to  public  morals,  productive  of  disorder, 
or  injurious  to  the  public,  but  nevertheless  tolerated,  the  police  power 

13.  G«orgia  Paeking  Co.  t.  Maoon^  A.  S.  R.  811;  Jackson  v.  Newman,  SO 
60  Fed.  774,  22  L.R.A-  775;  Van  Miss.  385,  42  Am.  Rep.  367;  LitUe- 
Hook  V.  Selma,  70  Ala.  361,  45  Am.  field  v.  Sti^,  42  Keb.  223,  60  N.  W. 
Rep.  85;  FayetteviUe  v. 'Carter,  62  724,  47  A.  S.  R.  697  and  note,  28 
Ark.  3(H,  12  S.  W.  573,  6  LJLA.  509;  L-R-A.  588;  Muhlenbrinck  v.  Long 
Ft.  Smith  V.  Hunt,  72  Ark.  556,  82  Branch  Com'ra,  42  N.  J.  L.  364,  36 
S.  W.  163, 105  A.  S.  R.  51,  66  L.R.Ai  Am.  Rep.  518  and  note.  And  see  Li- 
238:  Wilkie  t.  Chicago,  188  UL  444,  csnsbs,  toL  17,  pp.  633,  536,  539» 
68  N.  E.  1004,  80  A.  8.  R.  182;  I«-  543. 

mont  T.  Jenks,  197  HI.  363,  64  N.  E.  14,  Van  Hook  v.  Sehoa,  70  Ala.  861« 
362,  90  A.  S.  R.  172;  Terra  Haute  v.  45  Am.  Rep.  85;  MiUe^  t.  Binnioe- 
Kereey,  169  Ind.  300,  64  N.  B.  469,  95  ham,  151  Ala.  469,  44  So.  388,  125  A. 
A.  3.  R.  208;  Ottnmwa  v.  Zekind,  95  S.  R,  31;  FayetteriUe  v.  Cartsr,  52 
la.  622,  64  N.  W.  646,  58  A.  8.  R.  447,  Ark.  301, 12  ^  W.  573,  6  L.EJL.  600; 
29  L.R.A.  734;  Com.  v.  Stodder,  2  Ft  Smith  t.  Hunt.  72  Arfc.  65&  82 
Cuah.  (Mass.)  562,  48  Am.  Dee.  679:  8.  W.  163, 106  A.  S.  R.  fil,  66  iJlA. 
Ohaddoek  v.  Day,  75  Mich.  627,  42  238;  Atkins  v.  PhiUips,  26  Fla.  281, 
N.  W.  977,  13  A.  S.  R.  468,  4  L.BX  8  So.  429,  10  L.R.A.  158:  Littlefield 
809  and  note;  St.  Paul  V.  Traeger,  26  v.  St«t&  4S  Neb.  223,  60  N.  W.  724, 
Minn.  248,  33  Am.  Rep.  462jSt.  Paul  47  A.  S.  R.  607  and  mna,  2B  LiLA. 
V.  Dow^  37  Minn.  20,  32  N.  W.  860,  5  688. 
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may  be  rightfally  exercised  in  the  impontion  of  such  a  license  fee 
as  will  limit  and  discourage  the  business.'* 

255.  Equality  and  Uniformity  in  Case  of  Licottse  Tax.— The  con- 
stitutional requirements  of  equality  and  uniformity  in  taxation  have 
no  application  to  excises  or  license  fees  imposed  by  municipal  cor- 
porations by  virtue  of  the  power  of  taxation."  A  municipal  colo- 
ration having  the  power  to  tax  occnpationa  carried  on  within  its 
limits  has  the  exclusive  right  to  decide  what  occupations  shall  be 
taxed  and  what  shall  not  be  taxed  and  what  the  rate  of  taxation 
shall  be  in  each  case,  and  no  court  has  any  jurisdiction  to  ovorule 
its  discretion  in  these  particulars.*'  Where  a  city  ordinance  imposes 
a  fixed  sum  upon  each  of  the  various  vocations  therein  named,  and 
makes  no  exceptions  in  favor  of  or  against  any  person  who  may 
desire  to  pursue  the  business  taxed,  it  does  not  violate  the  rule  respect- 
ing uniformity  prescribed  by  the  constitution.*^  A  municipality 
cannot,  however,  exercise  this  power  in  such  a  way  as  to  discriminate 
between  persons  engaged  in  ^e  same  occupation  when  the  distinc- 
tion between  those  who  u.e  taxed  and  those  who  are  not  taxed  is 
based  upon  an  immaterial  fact  or  merely  constitutes  an  attempt  to 
favor  one  class  in  the  community  at  the  expmaa  ot  another*'  and 

15.  Schmidt  v.  Indianapolis,  168  33  S.  Ct  47,  57  V.  S.  (L.  «d.)  180} 
iBd  631,  80  N.  E.  632,  120  A.  S.  R.  Bnulley  v.  Richmond,  227  U.  S,  477, 
385  and  note,  14  L.R.A.(N.S.)  787  ;  33  S.  Ct.  318,  57  U.  S.  (L.  ed.)  603; 
MioneoU  v.  Martin,  124  Minn.  49^  Ex  parte  Haskell,  112  Cal.  412,  44 
145  N.  W.  383,  Ann.  Cas.  1915B  812  Pac.  726,  32  L.R.A.  527;  Lasher  v. 
and  note,  51  LJ&.A.(N.S.}  40;  litch-  People,  183  111.  226,  55  N.  E.  663,  75 
Tille  T.  Hanson,  19  N.  D.  672,  1^  N.  A^  S.  R.  103,  47  L.R.A.  802;  American 
W.  1119,  Ann.  Gas.  1912D  876  and  Uniofi  Express  Co.  v.  St.  Joseph,  60 
note.  And  see  Licinsks,  voL  17,  pp.  Mo.  675,  27  Am.  Rep.  382;  Com.  t. 
542,  545.  Clark,  195  Pa.  St.  634,  46  Atl.  286,  86 

16.  Denver  City  R.  Co.  v.  Denver,  21  A.  S.  R.  694  and  note,  57  L.R.A.  348, 
Colo.  350,  41  Pac.  826,  52  A.  S.  R.  affirmed  snb  nom.  Clark  v.  Titusrille, 
239,  29  UILA.  608;  Davis  v.  Macon,  184  U.  3-  329,  22  S.  Ct  382,  46  U.  S. 
64  Oa.  128,  37  Am.  Rep.  60;  Terre  (L.  ed.)  669;  Fleetwood  v.  Read,  21 
Haute  v.  Eersey,  159  Ind,  300,  64  N.  Wash.  547,  SB  Pfte.  866,  47  11B.A. 
E.  469,  95  A  S.  R.  298;  Newton  v.  205. 

Atchiscu,  31  Kao.  151,  1  Pac.  288,  47  18.  Magneao  v.  Fremont,  SO  Neb. 
Am.  Rep.  486;  American  Union  Ex-  843,  47  W.  280,  27  A.  S.  R.  436, 
press  Co.  T.  St  Joseph,  66  Mo.  675,  9  UR.A.  786  and  note,  overruled  on 
27  Am.  Rep.  382;  Rossenbaum  v,  another  point  by  Bosenbloom  v.  Stat& 
Newbem,  US  N.  C.  83,  24  S.  E.  1,  32  64  Neb;  342,  89  N.  W.  1068, 67  LJtA. 
L.R.A.  123;  Com.  v.  Clark,  195  Pa.  922. 

St  634,  46  AtL  286,  86  A.  S.  R.  694  19.  Ex  parte  Frank,  52  Cal.  606,  28 
and  note,  57  L.R.A.  348,  affirmed  sub  Am.  Rep.  642;  Hewin  v.  Atlanta,  121 
nom.  Clai^  V.  Titusville^  184  n.  S.  329,  Oa.  723,  49  8.  E.  766,  2  Ann.  Ces. 
22  S.  Ct.  382,  46  U.  S.  (L.  ed.)  569  ;  296,  67  L.RA.  796;  BimraU  v.  Coving- 
StuU  V.  De  Mattoe,  23  Wash.  71,  62  ton,  90  Ey.  =  444,  14  S.  W.  969,  29  A. 
Pac  451,  51  LJ2.A.  892.  And  see  Li-  S.  R.  398,  9  L.R.A.  566;  Magneau  t. 
maBaa,  vol  17,  pp.  483,  507  et  seq.  Fremont,  30  Neb.  843,  47  N.  W.  280, 

17.  Toyota  t.  Hawau,  226  XJ.  S.  184,  27  A.      R.  436,  •  L.R.A  786,  ofi^ 
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it  cannot  acoomplish  the  same  result  covertly  by  enacting  an  oidr* 
nance  imposing  a  license  tax  whidi  is  fair  on  its  face,  and  enfonong 
it  against  one  class  and  persistently  failing  to  enforce  it  against 
another  class.*'  Thus  while  there  is  no  doubt  of  tiie  power  ol  a 
municipal  corporation  to  subject  nonresidents  who  engage  in  Ynm- 
ness  within  its  limits  to  an  occupation  tax,^  a  tax  which  applies  to 
nonresidents  of  the  municipality  engaged  in  a  certain  oocupaiton 
within  the  corporate  limits  and  not  to  residents  engaged  in  the  same 
occupation  or  which  imposes  a  great«  tax  upon  nonresidents  is 
invalid.'  On  the  other  hand,  a  tax  upon  residente.and  not  upon 
nonresidents  is  not  an  unlawful  discrimination  if  as  a  class  reeidents 
use  the  privilege  taxed  more  than  nonresidents.*  An  ordinance  for 
the  licensing  of  "transient  merchants"  relates  to  the  character  of  the 
business  and  not  to  ihe  residence  of  the  individual,  and  applies  to 
all  who  come  within  its  terms,  whether  residents  or  nonr^denta, 
and  is  unobjectionable,  even  if  it  hf^pens  that  there  are  no  transieni 
merobants  who  are  residents  of  the  municipality.^  An  occupation 
tax  is  not  objectionable  aa  doulde  taxation  merely  because  property 
used  in  the  business  taxed  is  subject  to  the  general  property  tax  * 
A  license  tax  on  occupations  may  lawfully  be  graded  in  proportion 
to  the  business  done,  or  in  some  other  reasonable  manner  wHich  in 
a  general  way  tends  to  make  the  amount  of  the  tax  correspond  to 
the  value  of  the  subject  taxed,*  but  a  purely  arbitrary  gradation  such 

mled  on  another  point  fay  Rosenbloom  N.  W.  266,  43  Am.  Rep.  116  and 

V.  Stote,  64  Neb.  342,  89  N.  W.  1053,  note;  SimraU  v,  Covington,  90  Ky. 

57  h.KJL.  922;  Com.  v.  Clark,  195  444,  14  S.  W.  369,  29  A.  S.  R.  398 

Fa.  8t.  634,  46  Atl.  286,  86  A  S.  and  note,  9^  L.R.A.  556;  Brooks  v. 

R.  604  and  note,  57  L.R.A.  348,  af-  Mangan,  86  Mich.  576,  49  N.  W.  633, 

Armed  BUb  nom.  Clark  t.  Titusville,  24  A.  S.  R.  137  and  note;  Mubkn- 

1S4  U.  8,  329,  22  S.  Ct  382,  46  brinck  v.  Lone  Branch  Com'rs,  42  N. 

U.  B.  (L.  ed.)  669.  But  a  Uceose  tax  J.  U  364,  36  Am.  Rep.  518  and  note; 

<ni  inBoranoe  agents  except  agents  of  Sajre  v.  Phillips,  143  Pa.  St.  482, 

domaitio  eorpoiationa  is  valid,  sinee  24  Atl.  76,  33  A.  6.  R.  842  and  note, 

such  oorporations  are  neceesariiy  ere-  16  L.R.A.  49.  And  see  LiCEwass,  toL 

ated  under  saeh  restrictionfl  in  regard  17,  p.  513  et  seq. 

to  extant  of  buainess  and  flnaneial  se-  3.  Ft.  Smith  v.  SomM&  70  Aik. 

enzity  as  the  legislature  sees  fit  to  im-  549,  69  S.  W.  679,  01  A.  8.  B.  100, 

poea    Gem.  v.  Uilton,  12  B.  Hon.  G8  L.R.A.  921. 

(Ky.)  212,  64  Am.  Dec  522.  And  see  4.  Ex  parte  Haskell,  112  Cal.  412, 

FOBKaN:  CowORATioiis,  vol.  12,  p.  69  44  Pac  725,  32  L.R.A.  527:  Ottomwa 

et  seq.  v.  Zekind,  95  la.  622,  64  N.  W.  646, 

20.  Hodling  T.  Son  Antonio,  85  68  A.  S.  B.  447,  29  LJt.A.  734. 

Tex.  228,  20  S.  W.  86, 16  UB.A.  608.  6.  Ft.  Smith  v.  Scruggs,  70  Ark.  549, 

1.  8ee  infra,  par.  260.  60  S.  W.  679,  91  A.  8.  R.  100,  58 

8.  CarroUton  r.  Bazwtte,  159  HI.  L.BJI.  021;  Frommer  t.  Richmond,  31 

284,  42  N.  £.  837,  31  LJLA..  622;  Grat.  (Va.)  646,  31  Am.  Bep.  746. 

Graffty  v.  RoshTille,  107  Ind.  602,  8  And  see  Uoursis,  vol  17,  p.  486  et 

N.  E.  609,  67  Am.  Rep.  128  and  note;  seq. 

lUnbalUvm  v.  Blum,  68  la.  184,  12  6.  Tidoe  Haute  v.  Kenqr,  169  Iiid. 
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as  a  discriminfttioa  between  different  parts  of  the  municipality  in 
respect  to  the  amount  of  the  tea  for  carrying  on  bosineaa  tiierein  ia 
invalid.' 

256.  Discrimination  in  Issue  of  Licenses  tinder  Police  Power. — 

Much  the  same  principles  apply  in  respect  to  equality  and  uniform- 
ity in  the  issuance  of  licenses  under  the  police  power  as  govern  the 
levy  and  enforcement  of  a  license  tax.  A  municipality  to  which 
the  exercise  of  the  police  power  has  been  delegated  may  regulate  such 
occupations  as  need  regulation  without  obligating  itself  to  impose 
similar  restrictions  upon  other  occupations  in  respect  to  which  such 
regulations  are  equally  necessary,  and  may  require  a  licfflise  from 
one  occupation  and  not  from  another,  or  make  different  provisions 
in  respect  to  licensing  the  same  occupation,  if  the  distinction  is  based 
upon  some  lawful  and  reasonable  ground,  but  it  may  not  arbitrarily 
discriminate  between  persons  engaged  in  the  same  occupation.^  When 
a  certain  degree  of  skill  or  ability  or  training  or  good  character  is 
required  from  those  engaged  in  a  certain  occupation  for  the  protec- 
tion of  the  public  the  power  to  grant  or  to  withhold  a  license  to  engage 
therein  may  lawfully  be  left  in  the  discretion  of  some  public  officer 
or  board.*  It  is,  however,  clearly  incompetent  for  a  municip^  corpo- 
ration to  require  that  every  person  to  whom  a  license  is  issued  shall 
be  a  member  of  some  private  voluntary  association,**  or  that  licenses 
shall  be  issued  by  a  board  the  members  of  which  are  chosen  by  one 
or  more  private  associations,*^  or  ttiat  a  certain  private  association 
shall  be  ex^npt  from  a  license  fee  to  which  all  other  persons  or  cor- 
porations similarly  situated  are  subject.**  It  is  also  clearly  incompe- 
tent for  a  municipal  corporation  to  take  advantage  of  its  power  to 
regulate  and  license  those  engaged  in  a  useful  occupation,  by  arbi- 
trarily refusing  to  grant  a  license  except  to  one  applicant,  and  thus 
creating  a  monopoly.**  When,  however,  a  particular  occupation  is 
of  such  a  character  that  it  can  fairly  be  supposed  that  tiie  putilic 

SOO,  64  K.  E.  469,  96  A.  S.  R.  298;  L.H.A.(N.8.)  283.   And  see  Licursis. 

Newton  v.  Atchison,  31  Kan.  151,  1  vol,  17,  pp.  483,  546. 

Pae.  288,  47  Am.  Rep.  486;  Simmonfl  0.  See  snpn,  par.  118. 

v.  State,  12  ICo.  268,  48  Am.  Dec.  131;  10.  Bfunson  t.  Colorado  Springs,  35 

Knisely  v.  Gotterel,  196  Fa.  St  614,  Colo.  606,  84  Pac  683,  9  Ann.  Gas. 

46  Atl.  861,  60  L.R.A.  86;  Oold  t.  970  and  note,  6  L.R.A.(N.S.)  432. 
Richmond,  23  Orat.  (Va.)  464, 14  Am.  11.  Laaher  v.  People,  183  Dl.  226, 
Rep.l39;Stnllv.I>eHafctoB,23Waah.  66  N.  E.  663,  76  A.  S.  R.  103,  47 
71,  62  P«o.  461,  61  LJt.A.  892.  L.R.A.  802. 

Note:  36  Ij.il A.  416.  18.  Fox  v.  .Hohawk,  etc.  Humane 

7.  Howland  v.  State,  66^  Fla.  422,  Soc.,  165  N.  Y.  517,  60  N.  £.  353,  80 

47  So.  963,  21  L.R.A.(N.S.)  192  and  A.  S.  R.  767  and  note,  61  L.R.A.  681. 
note;  Hairodabnrg  v.  Renfro,  58  S.  IS.  Logan  v.  Pyne,  43  la.  524,  22 
W.  795,  22  Ky.  L.  Rep.  606,  61  L.R.A.  Am.  Rep.  28^;  Her  v.  RoflB,  64  Neb. 
B»7.  710,  90  N.  W.  869,  07  A.  8.  B.  67i 

8.  -Henry  t.  GamplNiU,  138. Ga.  862,  and  nott,  67  LJt^.'88& 
87  8.  B.  300,  18  Ami.  Gat.  178,  27 
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welfare  will  be  best  subserved  if  it  is  carried  on  by  but  gne  party, 
a  munidpality  may  grant  an  exclusive  license  to  engage  (herein.*^ 
There  is  nothing  inherently  objectionable  in  requiring  a  license  from 
those  who  engine  in  an  offensive  trade,  not  only  within  Uie  limits 
of  a  city,  but  within  one  mile  thereof  as  well,  and  a  license  may 
be  required  by  a  city  to  set  up  such  a  trade  within  the  specified  limits, 
as  against  one  who  already  has  a  license  from  the  municipaJity  in 
which  his  businesB  is  oarried  on.^*  Municipal  ordinances  regulating 
and  licensing  a  business  or  trade  are  presumed  to  be  reasonable,  and 
if  the  subject  matter  is  within  the  power  of  t^e  municipality  to 
regulate  wUl  be  sustained  unless  the  contrary  appears  on  the  face  of 
the  ordinance  or  is  established  by  extrinsic  evidence." 

257.  Equality  and  Uniformity  in  License  Fees .  Imposed  under 
Police  Power. — ^License  fees  imposed  under  the  police  power  are  not 
necessarily  uniform  in  the  same  occupation,  even  when  they  axe 
limited  to  the  cost  of  infection  and  supervision."  Thus  it  is  not 
unreasonable  to  graduate  the  fee  for  a  building  permit  according 
to  the  estimated  cost  of  the  building.  The  fee  is  not  necessarily 
exacted  for  the  mere  clerical  act  of  issuing  the  permit.  Its  amount 
may  well  be  fixed  with  reference  to  the  whole  labor  and  expense 
connected  with  the  matter,  including  the  examination  of  the  plans 
and  specifications  before  &e  permit  is  issued,  and  the  subsequent 
inspection  of  the  building  while  in  process  of  erection,  and,  finally, 
the  issuing  of  the  certificate  to  the  owner  after  its  completion.  That 
this  would  involve  much  more  labor  and  expense  in  the  case  of  a 
large  building  or  block  than  in  case  of  a  small  one  is  self-evident, 
and  while  this  labor  might  not  be  exactly  in  proportion  to  the  cost 
of  the  structure,  yet  the  cost  probably  furnishes  the  best  practicable 
general  standard  by  which  to  estimate  it.^^  So  also  a  difference  in 
the  fee  may  lawfully  be  made  to  d^end  upon  iba  section  of  the  city 
in  which  Uie  business  is  carried  on,  if  the  expense  of  inspection  and 
supervision  is  greater  in  the  section  in  which  the  larger  fee  la 
charged,'*  or  upon  any  ot^  reasonable  ground.***   When  a  license 

14.  Walker  t.  Jameflon,  140  Ind.  By.,  134  Mi«h.  682,  97  M.  W.  36,  104 

Ml,  37  K.  B.  '02,  39  N.  E.  869,  49  A.  S.  H.  628,  63  L.R.A.  746;  Bntte  v. 

A.  S.  R.  222,  28  L.R.A.  679;  Her  v.  Paltrovich,  30  Mont.  18,  75  Pac  521, 

Ross,  64  Neb.  710,  90  N.  W.  869,  97  104  A.  S.  R.  698;  Littlefidd  v.  State, 

A.  S.  R.  676  and  note,  57  L.R.A.  895.  42  Neb.  228,  60  N.  W.  724,  47  A.  8. 
And  see  Lioikbbs,  vol.  17,  p.  584:  Mo-  R.  697,  28  L.R.A.  588. 

NOPOUBS  Aim  CoifBnrATiONS,  vol.  19,  Note:  Ann,  Cas.  1916B  506. 

p.  ISetseq.  17.  Note:  123  A.  S.  R.  49. 

16.  Chicago  Packinff,  ete»  Co.  t.  da-  18.  St  Paul  t.  Dow,  37  Hiim.  SO, 

cago,  88  lU.  221,  30  Am  Rep.  545.  32  N.  W.  860,  5  A.  S.  R.  811. 

16.  Ez  parte  Haskell,  112  CaL  412,  19.  Atkins  v.  PhiUips,  26  Pla.  2»1, 

44  Fae.  725,  32  L.R.A.  627;  Schmidt  8.  80.  429,  10  JUR.A.  168;  AA  t. 

T.  InaianapoUs,  168  Ind.  631,  80  N.  People,  11  Mich.  347,  83  Am.  Dee.  740. 

B.  63^  120  A.  6.  B.  386^  14  URjk.  Viote:  20.  LiK.A.(N.8.)  102, 193. 
(N.S.)  787;  People  v.  Detroit  United  SO.  Hilksr  v.  Bimmigfaam,  151  Ala. 
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fee  in  excess  of  the  cost  of  inspectioa  is  justified  umder  the  polic« 
power  as  a  means  of  regulating  and  restraining  a  harmful  occupa* 
tion,'  there  is  no  objection  to  a  tAx  graded  in  accordance  with  the 
harmful  characteristics  of  the  buaineaa.  For  this  reason  a.munioipal 
ordinance  imposing  license  taxes  upon  places  in  which  intoxicating 
liquors  are  sold  in  less  quantitiee  than  one  quart,  to  be  drunk  or 
used  upon  the  premises,  and  exacting  a  much  greater  fee  for  suck 
license  if  any  female  is  employed  in  an^  capacity  whatever,  is  valid.* 
An  ordinance  prohibiting  certain  pursuits  without  first  being  licensed 
is,  however,  invalid  unless  it  names  a  fixed  and  definite  license  fee 
or  scal«  of  fees;  the  amount  of  the  fee  in  each  case  cannot  be  left 
in  the  unrestrained  discretion  of  the  officer  issuing  ihe  lioMise.' 

258.  Occupations  upon  Which  License  Fee  Hay  Be  Imposed;  in 
General. — ^When  a  municipal  corporation  has  been  granted  the  powef 
to  tax  occupations,  the  power' extends  to  all  occupations  carried  on 
within  its  limits,  regardless  of  their  character,  or  whether  they  can 
be  carried  on  as  a  matter  of  natural  right,  or  how  they  affect  the 
public  interested  When,  however,  a  municipal  corporation  has  been 
merely  given  the  power  of  regulation,  an  oMinance  requiring  a  cer- 
tain act  or  a  certain  occupation  to  be  licensed  must,  in  order  to  be 
sustained  by  t^e  courts,  tend  in  some  degree  toward  the  prevention 
of  some  evil,  and  have  for  its  aim  the  preservation  of  the  public 
health,  morals,  safety  or  welfare,  aUd  a  municipal  corporation  can- 
not require  a  person  to  take  out  a  license  as  a  condition  of  perform- 
ing some  act  or  engaging  i^  some  occupation  whitdi  in  no  way  affects 
the  public  health,  morals,  safety  or  welfare,  or  calls  for  regulation 
by  the  public  authorities,  and  which  every  citizen  may  lawfully  per- 
form or  engage  in,  as  a  matter  of  natural  right.  An  ordinance  which 
requires  a  certain  act  or  a  cer^in  occupation  to  be  licensed,  not 
for  any  public  purpose,  but  to  direct  the  channels  of  businese  activ- 
ity in  a  certain  direction,  or  to  give  one  class  of  citizens  a  monopoly 
<D  a  certain  occupation,  or  which  constitutes  merely  a  meddlesome 
taterference  with  the  naitural  rights  of  citiiens  is  unreasonable  and 
wid*  What  acts  or  occupations  so  far  affect  the  public  intweste 
V  *^  ^thonza  the  requirement  of  a  license  is;  however,  a  matter 

i69, is  Bo.  388,. 125  A.  S.  B.  31.  68  N.  £.  1004,  80  A.  Si  B.  182;  Chad- 

1.  Sea  mpra,  par.  254.  dock  v.  Day,  75  Mieh.  527,  42  N.  W. 

S.  Ex  paitft  Fdefalin,  96  Cal.  360,  977, 13  A.  8.  R.  468, 4  t<.R-A.  806  and 

81  PM.  334,  81  A.  si  B.  223  and  note;  St.  Paul  v.  Trac^,  25  Minn, 

oote;  248,  33  Am.  Bep.  462;  State  v.  Asfa- 

%.  Bills  T.  Ooflheo,  U7  Ind.  3ai«  20  biook,  154  Mo.  375,  56  S.  W.  627,  71 

K.  £.  mrShJLM  2SL      '        :  A.  S.  &  765,  48  hSU,  265.  . 

4.  Ottld  T.  Riohttottd,  236tal  (Ta.)  Kote:  88  A.  8.  B.  819,  320. 

464,  14  Am.  Bep.  180;  And  see  IdCUrflM,  nL  17,    641  ek 

ft.  Wilkie  v;  CliuttgOi  18S-  HI.  4M,  aeq;  > 
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for  the  primary  consideratipa  and  control  of  the  municipal  council, 
and  when  this  power  is  exercised  in  good  faith,  and  within  the  bounds 
of  reason,  it  cannot  be  controlled  by  the  courts It  is  not  essential 
that  in  order  to  be  a  proper  subject  for  a  license,  an  occupation  must 
be  one  which  the  municipality  would  have  power  tp  prohibit  alto- 
gether.' Among  the  occupations  which  have  been  held  to  affect  the 
public  interests  so  far  that  a  municipal  corporation  may  lawfully 
require  a  license  as  a  condition  of  engaging  therein  are  auction- 
eering,^ automobile  selling,'  banking,^"  dealing  in  junk  and  old 
metals,'',  dealing  in  meat  and  vegetables,"  dentistry,"  doing  bu^- 
ness  as  a  private  detective,'*  drain  laying,'*  driving  a  dray  for  hire,'* 
driving  vehicles,'*  electric  wiring,"  garbage  collecting,'*  keeping  a 
billiard  room,***  a  bake  shop,'  or  a  pawnbroker's  shop,*  keeping 
dogs,*  maintaining  a  lumber  yard,*  milk  selling,*  money  lending,* 
peddling,'  plumbing,^  keeping  public  dance-halls,*  rag  picking," 

6.  CarroUton  v.  Bazsette,  159  lU.  11,  136  S.  W.  CI,  Ann.  Caa.  1913C 
284,  42  N.  E.  837,  31  UR.A.  522}  OU  588,  36  L.R.A.(N.S.)  78  and  note.  But 
City  V.  Oil  City  Trust  Co.,  151  Pa.  St.  see  Akron  t.  McElUgott,  1S6  la.  297, 
454,  25  Atl.  124,  31  A.  S.  B.  770  and  147  N.  W.  773,  Aon.  Gas.  1916£  692 
note  and  note- 

7.  CarroUton  v.  Bazzette,  159  IlL  19.  See  infra,  par.  269. 

284,  42  N.  E.  837,  31  L.R.A.  522  ;     20.  Note:  11  Ann.  Cas.  66,  67. 
Johnson  v.  Great  Falls,  38  Mont.  369,     1.  Mobile  v.  Tuille,  3  Ala.  137,  36 

99  Pae.  1059,  16  Ann.  Caa.  974.  Am.  Dee.  441,  ovemiled  on  another 

8.  See  infra,  par.  261.  point  by  Huntsville  t.  Phelps,  27  Ala. 

9.  Note:  52  L.R.A.(N.S.)  957-950.  55. 

10.  See  Banks,  vol.  3,  pp.  383,  384.     i,  LaXinder  v.  Chicago,  111  III.  291, 

11.  Grand  Rapids  v.  Brandy,  105  53  Am.  Rep.  625;  Grand  Rapids  v. 
Mich.  670,  64  N.  W.  29,  55  A.  S.  R.  Brandy,  105  Mich.  670,  64  N.  W.  29, 
472,32L.R.A.116;  Weadoek  v.  Judge,  55  A.  S.  R.  472,  32  L.R.A.  116;  St. 
156  Mich.  376,  120  N.  W.  991,  132  A.  Joseph  v.  Levin,  128  Mo.  688,  31  S. 
S.  R.  527,  16  Ann.  Cas.  720  and  note.  W.  101,  49  A.  S.  R.  677;  Bianer  ▼. 

Note:  24  L.R.A.(N.SO  116»-1173.  Ha^rtma,  113  Va.  47,  73  6.  K.  479, 

IS.  Jacksonville  v.  LedwiOi,  26  Fla.  Ann.  Cas.  1913D  1278  and  note.  Con- 

163,  7  So.  885,  23  A.  S.  R.  558,  9  tra,  Shuman  v.  Ft.  Wayne,  127  Ind. 

L.R.A.  69;  State  v.  Sarradat,  46  La.  109,  26  N.  E.  560,  11  L.R^.  378. 

Ann.  700,  16  So.  87,  24  LtR.A.  584     S.  See  infra,  "par.  283. 

and  note;  Ash  v.  People,  11  Mi^.  347,     4.  Note:  Ann.  Cat.  1912A  163. 

83  Am.  Dec.  740;  Newson  v.  Galveston,     6.  See  infra,  par.  266. 

76  Tex.  559,  13  S.  W.  368,  7  L.R.A.     6.  Sanning  v.  Cincinnati,  81  Ohio 

797.  St.  142,  90  N.  E.  126,  26  US.A.(N.S.) 

Note:  Ann..  Cas.  1917A  198.  686  and  note. 

15.  Johnson  v.  Great  Falls,  38  Mont  7.  See  infra,  par.  267. 
360,  99  Pac.  1059, 16  Ann.  Cas.  974^       8.  See  infta,  par.  268. 

14.  Note:  Ann.  Cas.  1917A  584.  «.  Hdiloa      MUwankei^  156  Wia. 

16.  Slaughter  v.  O'Berry,  126  N.  C.  691,  146  N.  W.  882,  Ann.  Caa.  19160 
181,  35  S.  E.  241,  48  L.R.A.  442.  U02  and  note,  61  L.BJL(17.S.)  1009. 

16.  Note:  46  L.R.A.(N.S.)  1162-  10.  Com.  t.  Habley,  172  Haas.  S8, 
U57.  61 N.  E..44S,  70  A.  S.  B.  242,42  LA.A, 

17.  See  infn,  par.  271.  403.   But  aee  Com.     UaMaky,  208 

18.  Ez  parte  Cramer,  62  Tez.  Ciim.  Mgaa.  241,  89  N.      246,  24  LJLA. 
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salooa  keeiHng/^  selling  cigarettes,^  selling  fa^iu  produee  on  commis- 
sion,^* Belling  menshaudiee,'*  steam  engineering,^*  and  telegraph  com- 
paniesA*  Where  a  municipality  ia  simply  given  the  power  to  impose 
a  license  tax  upon  a  business,  it  cannot  divide  such  business  into  its 
ctmstituent  elements,  parts,  or  incidents,  and  levy  a  separate  tax  on 
each  or  any  element,  part,  or  incident  thereof.^' 

259.  UceoM  ef  Rlghti  Derived  from  State  or  United  States.— 
The  power  to  license  occupations  which  would  otherwise  exist  in 
a  municipal -corporation  sometimes  has  to  yield  to  rights  arising 
from  a  higher  source.  Thus  when  a  state,  under  its  police  powers, 
has  undertaken  to  regulate  a  certain  occupation  and  to  issue  licenses 
to  those  .qualified  to  engnge  in  it,  a  municipality  cannot  lawfully 
prohibit  those  holding  a  lioen.se  from  the  state  from  engaging  in 
the  occupation  until  they  have  also  taken  out  a  licejose  from  the 
municipal  authorities.^^  So  also  it  has  been  held  that  when  a  munici- 
pal corporation  is  authorized  to  assess  the  cost  of  a  public  work 
upon  the  land  specially  benefited,  it  cannot  impose  a  license  Jfee 
under  its  poww  of  taxation  upon  the  contractors  engaged  in  the 
work,  and  thus  indirectly  increase  the  burden  upon  tha  land  to 
be  assessed,  for  the  benefit  of  the  taxpayers  as  a  whole. ^>  It  is  well 
settled  that  a  municipal  corporation  cannot  impose  a  license  fee  in 
the  nature  of  a  tax  upon  the  act  or  occupation  of  engaging  in  inter- 
state commerce  within  its  limits,  since  this  is  a  power  which  a  state 
itself  does  not  possess,'**  and  so  also  a  municipality  cannot  impose  A 

(N.S.)  1168  and  note,  hoMiuf  that  the  17.  Hewin  t.  Atlanta,  121  Oa.  729, 

right  to  enga^  in  the  bi^ees  of  rag  49  S.  E.  765,  2  Ann.  Ca*,  296, '67 

picking  cannot  be  left  wlioily  in  the  ar-  L.R. A.  795 ;  Southern  Exp.  Co.  v.  R. 

bitrary  discretion  of  a  designated  offi-  M.  Rose  Co.,  124  Ga.  5S1,  53  S.  E. 

cer.  185,  5  Ii.R.A.(K.S.)  619  and  note. 

11.  See  infra,  par.  £64.  18.  Ex  paiite  Thaiaen,  30  >'la.  528, 

12.  Gundling  v.  Chicago,  176  111.  11  So.  901,  32  A.  S.  R.  36;  Wilkie  v. 
340,  52  N.  G.  44,  48  L.R.A.  230.  af-  Chicago,  188  111.  444,  68  N.  E.  1004, 
firmed  177  U.  S.  183,  20  8.  Ct.  633,  44  80  A.  S.  R.  182. 

U.  S.  (L.  ed.)  726.  19.  Figg  v.  Thompson,  105  Ky.  50ff, 

13.  State  T.  Wagener,  77  Minn.  483,  40  S.  W.  202,  88  A.  S.  B.  316  and 
80      W.  633,  778,  1134,  77  A-  8.  R.  note,  44  L.R.A.  135. 

681,  46  L.R.A.  442.  20.  Welton  v.  Missouri,  91  tT.  S.  275, 

14.  Van  Hook  T.  Seima,  70  Ala.  361,  23  V.  S.  (L.  ed,)  3^7;  Robbius  v. 
45  Ani.  Bap.  85.  See  also  infra,  par.  Shelby  County  Taxing  Diat.  120  U.  S. 
262.  489,  7  S.  Ct.  592,  30  U.  S.  (L.  ed.) 

15.  St.  Louis  T.  Meyrose  Iiamp  Mfg.  664;  St(mtenbui;gh  t.  Henmicb^  12^  U. 
Co.,  139  Mo.  560,  41  S.  W.  244.  61  A.  6.  141,  9  S.  Ct.  256,  32  0.  S.  (L.  ed.) 
S.  R.  474  and  note.  Contra,  State  v.  637;  Georgia  Paeking  Cq.  v.  Macon,  60 
Robertson,  45  La.  Ann.  954,  13  So.  Fed.  774,  22  L.B.A.  775;  Kansas  City 
164.  40  A.  S.  B,  272, 20  LJt.A.  GSlj  v.  Seaman,  99  Kah.  143,  160  Pae. 

Note :  Ann.  Cas.  19150  847,  848.  1139,  L.BA.1917B  341,  and  npte  (eol- 
1&  See  Telecfrajphs.  See  also  leeting  and  xetuming  laundry) ;  Bloom- 
io&a,  par.  270,  as  to  charges  impoaed  ii^n     Bouriand,  137111,  534,  27  N. 


4m  tel^raph  poles. 
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license  tax  opon  the  privilege  of  carrying  on  a  bosinesa  a  part  of 
which  is  that  of  a  governmental  agency  constituted  under  a  law  of 
the  United  States  and  engaged  in  an  essential  part  of  the  public 
business.'  Undoubtedly,  the  exertion  of  the  power  essential  to  assure 
needed  protection  to  the  community  may  extend  incidentally  to  the 
operations  of  interstate  business,  provided  it  does  not  subject  that 
buainees  to  unreasonable  demands  and  is  not  opposed  to  federal 
legislation.'  It  must,  however,  be  confined  to  matters  which  are 
appn^ately  of  local  concern.  It  must  proceed  upon  the  reoogni- 
tiOD  of  the  right  secured  by  the  federal  constitution.  Local  pdice 
regulations  cannot  go  so  far  as  to  deny  the  right  to  engage  in  inter- 
state commerce,  or  to  treat  it  as  a  local  privilege,  and  prohibit  iis 
exercise  in  the  absence  of  a  local  license.  Accordingly  a  municipal 
ordinance  which  requires  the  issue  of  a  license  and  the  payment  of 
a  license  fee,  even  if  tiie  fee  is  no  more  than  sufficient  to  pay  ti)e 
cost  of  in^>ection,  is  invalid  as  applied  to  persons  engaged  in  inter- 
state commerce,  although  the  business  is  of  a  character  which  requires 
a  reasonaUe  inspection  in  the  interest  of  public  safety.* 

260.  Extraterritoriality  of  Licensing  Power. — When  an  occupation 
18  k>oal  or  territorial  in  its  nature,  so  that  it  can  be  said  to  be  identi- 
fied witib  or  have  its  situs  in  a  definite  place,  the  power  to  require  a 
iMsnse  for  the  li^t  to  engage  therein  adheres  to  the  place  in  which 
the  occupation  is  engaged  in,  and  not  to  the  domicil  of.  the  person 
who  engages  in  it,  whether  the  license  is  required  under  the  police 
power  or  the  power  of  taxation.  It  has  never  been  the  practice  for 
munieipalities  to  attempt  to  require  a  license  from  their  own  citi- 
zens as  a  prerequisite  to  engaging  in  an  occupation  in  another  city 
or  town,  and,  conversely,  it  is  well  settled  that  a  municipali^  may 
impose  a  license  fee  upon  nonresidents  who  perform  an  act  or  engage 
in  an  occiq)ation  within  its  limits,^  provided  no  discrimination  is  made 

Richmoiid,  98  Va.  91,  34  S.  E.  967,  81  ed.)  702.    A  eit;  ordinance,  anthoriz- 

A.  S.  R.  702,  47  L.R.A.  583;  State  r.  ing  an  inspector  to  measure  coal  sold 

Willhigham,  9  Wyo.  290,  62  Pac.  797,  within  the  city,  and  allowing  him  a  fee 

87  A.  S.  B.  948  and  note,  52  L.R.A.  tber^orr  is  cot  repugnant  to  the  eon- 

198.    And  see  Licbhsis,  toL  17,  p.  stitution  of  the  United  States,  as  ap- 

490  et  seq.  plied  to  imported  coal.   Charleston  v. 

1.  Willianu  Talladega,  226  V.  S.  Rogers,  2  McCord  L.  (S.  G.)  485,  13 
404,  33  S.  Ct.  116,  57  V.  8.  (L.  ed.)  Am.  Dec.  751. 

275.  3.  Barrett  v.  New  York,  232  U.  S. 

2.  Smith  V.  Alabama,  124  U.  S.  465,  14,  34  S.  Ct  203,  58  U.  S.  (L.  ed.) 
8  S.  Ct.  564,  31  U.  S.  (L.  ed.)  508,  1  483;  Piatt  v.  New  York,  232  U.  S. 
Inters.  Com.  Rep.  804;  Hennington  v.  36,  34  S.  Ct.  -209,  68  17.  8.  (L.  ed.^ 
Georgia,  163  V.  8.  299, 16  S.  Ct.  1086,  492. 

41  tJ.  S.  (L.  ed.)  166;  New  York,  etc.,      4.  Tomlinson  v.  Indianapolis,  144 

R.  Co.  V.  New  York,  165  U.  S.  628,  Ind.  142,  43  N.  E.  9,  36  L.R.A.  413 

17  S.  Ct.  418,  41  U.  S.  (L.  ed.)  853;  and  note;  In  re  Vandine,  6  Pick. 

Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  (Haas.)  187,  17  Am.  Dee.  351;  State 

O.  S.  285,  19  S.  Ct  465,  43  U-  S.  (L.  v.  Ndson,  66  Minn.  166,  68  N.  W. 

MS 


Digitized  by 


Google 


19  R.  C.  L. 


MUNICIPAL  CORPORATIONS 


i^n^  tbem  in  favor  of  veeddeDts  of  th«  monidpifity  imposing  the 
charge.*  DiStealtieB '0ometim«6  arise  whMt  the  oocupation  oarried 
on  by  a  person  or  corporation  requires  the  performance  of  certain 
acts  in  a  number  of  different  mtmicipalitiee.  In  euch  a  case,  If  the 
occupation  is  local  or  territorial  in  its  nature,  an  oocupation  tax 
may  be  imposed  by  the  municipality  witiiin  whiob  it  has  its  situs, 
without  regard  to  tiie  domicil  of  the  persons  engaged  therein,* 
but  when  an  occupation  is  not  territorial,  or  if  tcnrritoriaJ  has  its  situs 
in  another  pkoe,  an  occupation  tax  cannot  be  imposed  upon  non- 
residents by  a  municipality  without  ujipi'sou  an^coi^  from  the  legis- 
lature, merely  because  they  psss  throng  the  municipality  from  time 
to  time  in  the  course  (rf  the  occupation.*  When  a  license  is  required 
by  virtae  of  the  poliotf  pomn  as  a  pnraequisite  to  engaging  in  an 
ocenpatson  within  a  certain  munioipBUty,  it  is  within  the  power  of 
the  municipality  to  impose  rec|uirMaentB  as  a  condition  of  granting 
the  licKise  which  are  necessanly  performed  outside  its  own  limits/ 
and  the  legislature  may  authorise  a  municipal  corporation  to  exact 
licensee  for  traffic  carried  on  within  a  preecribed  distance  of  the 
municipal  limits  *  i 
261.  AtictioBcers. — It  is  dear  that  under  the  police  power  an 
auctioneer  may  be  required  to  take  out  a  license  as  a  condition  W 
exercising  his  calling^  since  the  business  ia  one  that  requires  public 
supervision  so  that  purchasers  will  not  be  imposed  on  or  the  owneiv 
of  property  sold  at  auction  defrauded.^*  But  the  power  to  license 
auctioneers  for  the  purpose  of  revenue  to  be  recognized  by  the  courts 
must  be  expressly  conferred  upon  a  municipal  corporation  by  statute. 
Authority  to  license  and  regulate  auctioneers  does  not  authorize  the 
imposition  of  a  tax.^^  General  power  conferred  on  a  munidpaiity 
to  license  auctioneen  includes  the  power  tu  require  the  payment 

1066,  61  A.  S.  B.  309,  34  hjSLA.  318;  562,  48  Am.  Dee.  679;  St  CbarlCB  t. 

Moore  t.  Fayetterin^  80  N.  C.  154,  30  NoUe,  51  Uo.  122,  11  Am.  Rep.  440. 

Am.  Rep.  75;  Memphis  r.  Battaile,  8  Note:  36  L.BJL  414, 415. 

Heisk.  (Temi.)  524,  24  Am.  Rep.  286  ;  8.  State  v.  Nebon,  66  Ujnn.  166, 

Frommcr  t.  Hicfamond,  31  Orat  (Va.)  68  N.  W.  1066,  61  A.  6.  R.  399,  34 

446,  31  Am.  Rep.  746:  PeterabvEg  v.  L.R.A.  318;  Norfolk  v.  Flynn,  101  Va, 

Coeke,  94  Va.  iU,  26  S.  fi.  676,  38  473,  44  S.  E.  717,  99  A.  S.  R.  918, 

L3.JL.  432;  Norfolk  t.  Flynn,  101  Va.  62  Lit  A.  77L 

473,  44  S.  E.  717,  99  A.  B.  K.  918,  62  9.  Jordan  v.  Bnnsrille,  163  Ind. 

Ii.R.A.  771.    And  see  LraursiS,  voL  612,  72  N.  E.  544,  2  Ann.  Caa.  06,' «Z 


6.  Nebra^  Telephone  Co.  v.  Lin-  408,  146  N.  W.  363,  Ann.  Caa.  19166 

eofai,  82  Neb.  69,  117  N.  W.  284,  28  812a&dnote,51L.R.A.(N.6.)  40.  And 

LR.A.(N.S.)  221:  Fromiber  '▼.  Rick-  sea  AvonoHS,  vol.  2,  p.  1119. 

mond,  31  Qiat  (Va.)  646;  81  Am.  Rep.  11.  Fovle  v.  Alexandria,  8  Pet  S9B, 


17,  p.  626. 


L.B.A.  613. 
10.  Minneota     Martin,  124  IGnn. 


746. 


Note:  36L.R.A.414,416. 
7.  Com.  V.  Stodder,  2  Caab.  (Haas.) 


7  U.  &  (L.  ed.)  710. 
Note:  Ann.  Caa  1016B  81& 
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a  licoiao  feie  from  one  who  sells  his  own  goods  at  auction,^'  but 
a  statute  authorising  a  municipality  to  require  a  lioeose  for  auctum- 
eers  selling  goods,  wares,  merchandise  or  effects  does  not  authoiiza 
the  requirement  of  a  license  from  one  aeUing  lands  at  aucticm.** 
It  is  usually  held  that  when  the  power  to  tax  auctioneers  is  not 
expressly  granted,  the  foe  for  iasuing  the  license  must  be  limited 
to  the  actual  cost  of  inspection  and  supervision,^*  but  iht  principle 
that  a  license  fee  in  excess  of  the  cost  may  be  imposed  upon  occu- 
pations which  when  too  freely  wigaged  in  are  harmful  to  the  public 
has  been  applied  to  tibe  case  of  auctioneers,'*  and  when  a  tax  upon 
auctioneers  is  authoriswd  the  necessity  of  the  taxing  power  is  the 
only  limit,  unless  an  unreasonable  burden  &  , imposed -as  compared 
with  that  placed  on  other  callings.'*.  It  has  been  held,  howevw,  that 
an  ordinance  requiring  hcense  fees  of  temporary,  residents  who  exer- 
cise the  calling  of  auctioneen,  and  imposing  none  on  permanent  resi- 
dents, is  invalid  as  discriminatory,'''  as  is  an  ordinance  imposing 
A  license  ta^  upon  selling  goods  at  auction,  if  brought  into  tibe  munici- 
pality for  that  purpose,  and  not  upon  selling  goods  at  auctitm  if 
made  within  the  municipality  or  brought  therein  for  the  purpose 
-of  side  in  the  ordinary  course  of  trade  and  ttie  plan  to  sell  at  auction 
is  thereafter  formed.'* 

262.  Dealers  in  Herchandiie.'^U&der  the  power  of  taxation,  nnless 
expressly  limited  by  the  constitution  of  the  state  or  its  own  charter, 
a  municipal  corporation  may  require  a  license  fee  from  those  main- 
taining shops  or  stores  for  the  wle  of  merchandise,'*  and  an  ordi- 
nance is  not  in^id  which  imposes  a  license  tax  upon  one  form  of 
trade  and  not  upon  another  when  there  are  reasonable  grinds  which 
justify  such  dassification,  a&  for  example  a  discrimination  between 
retail  dealers  who  have  a  fixed  and  regular  place  of  business  and 
those  who  have  not.**^  But  it  has  been  held  that  a  discrimination 
based  upon  no  sound  distinction,  and  intend^  to  force  the  channels 
of  trade  in  a  certain  line,  as,  for  instance,  an  ordinance  requiring 
a  high  license  tax  for  dealers  selling  diffeeent- lines  of  goods  in  the 
same  store  and  -designed  to  crush  out  "department  stores"  for  the 
benefit  of  the  small  retailers,  is  invalid.'  When  a  munidpality  has 

18.  Ooeben  t.  Kem,  63  Ind.  468,  30     17.  CazroUtoa      Buzette,  169  lU. 


14.  Note:  Ann.  Cas.  lfll5B  815,. 817.  31  N.  E.  884,  17  L.BuA.  184. 

16.  CaiTDllton  v.  Bazsette,  150  lUi  19.  State  v.  Willingbam,  9  Wye.  290, 

284,  42  N.  E.  837,  31  L.R.A.  522.  62  Pae.  707,  87  A.  S.  R.  948  and  note, 

16.  StuU  V.  De  Uattos,  23  Wash.  U,  62  I/.RJk..  198. 

62  Pae.  451,  51  L.RA.  892.  20.  Ex  parte  HaakeU,  U2  CaL  412, 

Note:  Ann.  Cas.  191SB  815  et  seq.  44  Pao.  726,  32  L.R.A.  527. 

(wmtainiiw  nnmeTDM   initanota  -  of  1.  State  t.  AjAdvook^  164  Uo.  Sn, 

license  fees  held  valid  or  invaUd).  55  8;'W.-  627,  77  A.  S.  B.  766,  :48 


Am.  Rep.  234. 
13.  Note:  Ann.  Cas.  1915B  816. 


284,  42  H.  E.  837,  31  L.R.A.  522. 
18.  Sipe  T.  Murphy,  40  Ohio  St.  536; 
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express  authority  to  license  aale  of  goods,  wares  and  merohaudise 
it  may  impoee  a  lieense  {e«  i^ozi  all  ihoi^eepers,  as  an  eteroise  of  - 
poliee  power  merely,  and  &6  amount  euustod  for  a  lioense,  though 
designed  for  regulatioD  and  not  for  revenue,  is  not  to  be  confined 
to  the  expense  of  issuing  it;  but  a  reasonable  compensatioD  may  h» 
charged  for  the  additional  expense  of  municipal  supervision  over  the 
particular  business  or  vocation,  at  the  place  where  it  is  Uerased. 
For  tiiis  purpose,  the  aervicee  of  officers  may  be  required,  and  ina- 
dental  expenses  may  be  otherwise  incurred  in  the  faithful  a^foreo^ 
ment  of  such  pohce  inspection  or  superintendenee.'  Without  special 
aathority  it  is  open  to  conaideraUe  doubt  if  a  municipality  can  require 
a  lic«»e  under  the  police  power  from  wery  penon  seddng  to  open 
a  retail  store  for  the  sale  of  merchandise  or  otherwise  to  traffic 
therein,  or  from  those  engaged  in  a  particular  occupation,'  unless 
there  is  something  in  the  nature  of  the  merchandise  sold  that  is  harm-  ' 
f uI  to  the  public,  as,  for  instance,  in  the  case  of  intoxicating  liquor,' 
or  may  be  harmful  unless  a  oarefnl  Buperviaton  is  maintained  by 
tiie  public  (^cials,  as  in  tiie  case  of  certain  articles  of  food,*  or 
tiiere  is  something  in  the  manner  of  selling  which  makes  it  neces- 
sary for  the  municipal  authorities  to  be  on  tiieir  guard  to  protect 
tiie  public  from  being  d^rauded,  as  in  the  case  of  auctioneers,*  or 
hawkers  and  peddlers.' 

263.  I>og  Liceii8es.^Mumcipal  ordinances  are  not  tmoMoamon' 
which  require  every  person  keying  a  dog  within  the  limits  of  the 
municipality  to  have  th^  animid  registered,  and  to  cause  it  to  wwr 
a  collar  or  badge  to  indicate  that  it  has  been  registered,  and  such 
ordinances  have  been  almost  uniformly  sostained.*'  In  ecMne  states 
the  statutes  specifically  allow  a  municipality  to  charge  a  for  regis- 
tering or  licensing  dogs,  and  the  constitutionality  of  such  a  provision 
is  not  assailable  on  account  of  any  conflict  with  the  provisions  of  the 
state  constitution  in  regard  to  taxation,  for  such  a  charge,  even  if 
in  excess  of  the  cost  of  inspection,  is  a  police  regulation,  aimed  at 
reducing  the  number  of  vagrant,  worthless  and  mischievous  dogs,  and 
not  a  tax  *   For  similar  reasons  a  municipal  coiporation,  dothed 

LJLA.  266.   As  to  diBcrimination  be-  8.  See  supra,  par.  126. 

tween  reeide&ts  and  nonresidents,  see  9.  Gibson  v.  Harrison,  &d  Ai/k.  365, 

■npn,  par.  255.  €3  S.  W.  999,  54  L.fi.A.  268;  SUte  t. 

2.  Tan  Hook  r.  Sdma,  70  Ala.  ^61,  Topeka,  36  Kto.  76,  12  Pac.  310,  59 
46  Am.  Bep.  86.  Am.  Hep.  529;  Blair  v.  For^and,  100 

3.  Bailing  v.  West,  20  Wi*.  807,  9  Mass.  136,  97  Am.  Deo.  82  and  note. 
Am,  Eep.  576.                           •  '  1  Am.  Rep.  94;  Van  Horn  v.  People, 

4.  See  infra,  par.  264.  46  Mich.  183,  &  N.  W.  246,  41  Am. 
6.  See  infra,  par.  271.    And  see  Rep.  159;  Cartha^  v.  Rhodes,  101  Mo. 

nnenll?,  Hulth,  vot  12l  p.  1283  et  175, 14  S.  W.  181, 9  L.R.A:  S52;  Iitoh< 
■eq.  ville  V.  Hanson,  19  N."  D.  672,  134 

6.  See  snpra,  par.  tSL  W.  lUO,  Ann.  Gas.  1»12D  876  and 

7.  See  infra,  par.  267.  '  note. 
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witii  the  power  of  enacting  police  regulations  in  behalf  of  the  general 
welfaio,  has  power  to  paas  and  enforce  a  poial  ordinance  requiring 
all  persons  keeping  dogs  on  ^eir  praniaeB,  within  the  city  Umita^ 
to  register  and  procure  badges  for  the  same,  and  to  pay  a  stated  fee  fox 
each  registration  and  badge.'*  A  municipal  ordinance  is  not  objec- 
tionable because  the  license  fee  for  all  dogs  is  not  the  same,  and 
an  ordinance  requiring  a  higher  fee  in  the  case  of  a  female  dog 
tiian  in  the  case  of  a  male,  and  no  fee  at  all  in  tlie  case  of  dogs  under 
six  weeks  old,  is  undoubtedly  valid."  Doubtless  also  a  municipal- 
ity might  discriminate  between  di£Ferent  breeds  of  dogs,  and  provide 
that  certain  breeds  should  not  be  harbored  within  its  limits  while 
oihm  it  could  suffer  to  be  kept.  It  mi^t  subject  the  keeping  of  dogs 
to  restrictions  which,  by  reason  of  their  conditions,  might  in  prac- 
tiee  discriminate  as  to  the  right  to  keep  dogs.  If  this  classification 
was  fairly  adapted  to  the  destruction  of  vicious  dogs  or  dogs  of  a 
vicious  breed,  or  to  keeping  dogs  under  such  ctmditions  as  to  pre- 
vent their  «idangenng  the  persons  or  health  of  the  members  of  the 
community,  it  would  be  a  valid  exercise  of  the  police  power  and 
justifiaUe.  But  a  provision  exempting  one  person  or  oorporatiou 
from  the  payment  of  dog  license  fees  to  which  all  others  are  subject 
is  invalid."  When  a  state  statute  provides  that  any  dog  may  go 
at  large  if  it  wears  a  collar  with  the  name  of  its  owner  on  it,  a 
'city  cannot  pass  an  ordinance  requiring  the  owners  of  dogs  going 
at  large  to  pay  a  license  fee,'*  and  a  statute  providing  that  the  license 
lees  received  from  the  owners  of  dogs  sh^l  be  paid  to  s  humane 
•ooie^  for  its  own  purposes  is  uncon^tutional.'^ 

264.  Liqoer  Licenses  Generally. — The  power  of  a  municipal  cor- 
poration to  require  a  license  of  those  engaged  in  the  occupation  of 
selling  intoxicating  liquor  within  its  Ignite,  by  virtue  of  its  author- 
ity to  legislate  in  behalf  of  the  general  welfare,  is  unquestioned,'* 
although  at  the  present  time  the  subject  of  Uquor  licenses  is  very 
generally  regulated  by  statute.  It  has  been  held  that  power  to  regu- 
late, or  pQwer.  to  license  and  regulate,  the  liquor  traffic  does  not 
include  the  power  to  prohibit  it  altogether,'*  but  power  to  resb^n  it 
includes  the  power  to  prohibit  it  or  to  regulate  it  in  any  reasonable 

10.  HePhail  v.  Denver,  69  Colo.  348,  Soc.,  165  N.  Y.  517,  59  N.  E.  353,  80 
149  Pae.  267,  Aiw.  Cas.  1916E  1143;  A.  S.  R.  767  and  note,  51  L.R.A.  681. 
Origge  V.  Macon,  103  Qa.  602,  30  S.     13.  Note:  Ajon.  Cas.  1912D  879. 

E.  561,  68  A.  S.  R.  134  and  note.  Cod>  14.  Fox  v.  Hohawk,  etc.  Humane 
tza,  Wadiington  v.  Meigs,  1  MaoAitfanr  See.,  165  N.  7.  517,  59  N.  E.  353,  80 
(D.  C.)  53,  29  Am.  Rep.  578.  And  see  A.  S.  R.  767  and  note.  51  L.R.A.  681. 
Animals,  vol.  1,  p.  1127  et  seq.  16.  Jordan  v.  EvansviUe,  163  Ind. 

11.  State  T.  Topeka,  36  Kan.  76,  12  612,  72  N.  E.  544,  2  Ann.  Cas.  96  and 
Pac.  310,  69  Am.  Rep.  629;  Litchville  note,  67  L.R.A.  613.  And  see  Intoxi- 
V.  Hanson,  19  N.  D.  672,  124  N.  W.  gating  Ltquobs,  vol.  16,  p.  293  et  seq. 
U19,  A«n.  Cas.  1912D  876  and  note.       16.  Ste£^  t.  Monroe,  135  Ind.  466, 

12.  Fox  T.  Mohawk,  etc.,  Hnmaae  35  N.  E.  121,  41  A.  3.  B.  436;  Bnm- 
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way.'*  The  aAl«  of  intoxicating  liquor  aff^t^r  ih«>.pu^io  interests 
80  closely,  and  the  traffic  itself  ie  so  inluffently  harmful,  that  it 
ia  univeiWly  h^d  that  no  one  ha3  a  natural,  right  to  engage  in 
the  occupation  of.  liquor  dealer,  and  a  liquw  license  may  be  refused 
to  any  individual  ^plicanb  altogether,  or  granted  under  such  coa- 
diti(Nis  «a  the  zaomoipality  sees  fit  to  impcee,  without  violating  the 
fondamental  rights  of  individuals  who  desiTe  to  engage  in  the  busi- 
nees.  Thus  a  municipality  may  require,  as  a  condition  of  granting 
a  liquor  license,  that  a  majority  of  the  legal  voters  of  the  district 
in  which  it -is  sought  to  be  located  sign  a  petition  asking  for  thQ 
giantmg  of  the  Uomse,^*  or  may  by  ordhiance  disqualify  from  receiv- 
ing a  liquOT  license  prasons  who  have  wgaged  in  some  occupation 
or  committed  some  act  prior  to  the  enactment  of  the  ordinance, 
and  which  was  not  at  Uiat  time  unlawful,^*  and  even  when  the 
legiaLature  has  imposed  certain  qualifications  for  receiving  a  liquor 
license,  a  munioipality  having  the  power  to  issue  licenses  may  impose 
additional  qualiiicatians  not  inconsistent  with  those  provided  by  stat- 
nte.**  When  a  license  is  in  terms  subject  to  revocation  in  the  dis- 
csetioD  of  the  licensing  authorities,  the  licensee  by  acc^ting  the  license 
aasenta  to  its  terms  and  cozMiitions,  and  eannot  be  heard  to  cwnplain 
if  his  license  is  revoked,  provided  the  action  of  the  board  waa  not 
purely  arbitrary,'  Under  a  power  in  its  charter  to  lay  and  colleet 
taxes,  a  municipal  corpwafion  may  impose  an  excise  for  the  purpose 
ol  levenue  upon,  the  occupation  of  retailing  Spirituous  liquon  within 
its  limits,*  but  under  a  power- to  Uoease  ooeupationa  and  to-impoae  a 
fee  thereon,  a  municipality  cannot  ceqoire  a  license  for  the  delivery 
^  liquor,  since  that  is  not  a  buainesB  in  itself  but  nouely  one  of  the 
eooatituent  el«meiits  of  a  busiaess;'  Power  to .  license  the  sale  of 
liquor  in  a  munieiipatity  ia  supezeeded  by  anajetment  of  a  local 
option  law  and  a  vote  of  the  pet^le  of  tiia  munieipality  that  no 
.licenses  shall  be  issued  th^reki.* 

265.' Discretioft  in  Granting  Uceaae^The  duty  imposed  upon 
licensing  officen  to  determine  whether  an  i^;»plicant  for  a  liquor 
license  ia  poeseaaed  of  a  good  moral  qharaoter,  or  ie  otherwise  a  proper 
person  to  be  licensed,  involves  discretion,  and  ia  judicial  or  quasi 

■on  T.  Oberlin,  41  Ohio  St.  476,  62  75  N.  K.  548,  3  Ann.  Cas.  1104,  2 

Am.  Rep.  90.  L.B.A.(N.S.)  488. 

Note:  114  A.  S.  E.  302.  2.  Columbia  v.  Beaaly,  1  Humph. 

17.  Note:  114  A.  8.  R.  302.  (Tenn.)  282,  84  Am.  Dec.  646. 

18.  Swift  V.  People,  162  111.  534,  44  3.  Soathern  Exp.  Co.  v.  R.  M.  Rose 
N.  E.  628,  33  L.RJL.  470.  Co.,  124  Oa.  681,  63  ^  E.  185.  6 

19.  Foster  T.  Police  Com'n,  103  Cal  L.RA.(K.S.)  619  , and  note. 

483,  37  Poo.  768,  41  A.  S.  B.  194  and     4.  Lofton  v.  ColHns,  U7  Oa.  434,  43 

note.  S.  ^.  708,  61  L.R.A;  150;  Mix  v.  Nez 

20.  Floyd  T.  eatonton,  14  Ga.  354,  Peree  County,  18  Idaho  695,  112  Pac. 
68  Am.  Dee.  569.  215,  32  LJIA.(N.&.)  584  and  not& 

1.  Halkut  T.  Chicago,  Sil7  lU.  471, 
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judicial  in  its  nature;  It  does  not  necessarily  invdv*  the  conform- 
ance 1^  the  applicaot  to  certain  definite  etaadards  which  can  be  mada 
known  in  advance,  bat  feqnirea  the  exerdae  of  personal* judgment, 
and  the  decision  of  the  licensing  officers,  when  uonefitly  made  after 
inquiry  and  an  exercise  of  judgment,  is  not  subject  to  review  by  the 
courts,  by  writ  of  mandamus  or  otherwise.*  licensing  officers  may 
examine  witnesses  to  determine  the  fitness  of  the  applicant,  though  no 
contest  is  made,  but  their  mode  of  inquiry  and  of  satisfying  their 
judgment  is  not  subject  to  the  rules  which  apply  in  the  judicial 
ascertainment  of  disputed  private  rights.  When  no  mode  of  inquiry 
is  presented  by  statute,  they  are,  by  implication,  authorized  to  adopt 
any  that  may  reasonably  be  used  in  attaining  the  end  in  view,  sueh 
as  reports  of  subordinate  police  officials,  or  they  may  act  on  their 
own  knowledge  of  (^e  fitness  or  unfitness  of  the  applicant  On  the 
other  hand,  the  intendment  of  a  law  which  grants  diseretxtmary 
power  to  licensing  ofiKoers,  whether  expressly  or  by  neoeaaaiy  impti- 
cation,  is  that  the  discretionary  dednon  shall  be  the  omtcome  of 
examination  and  oonsiders^on ;  in  other  words,  that  it  shall  constitute 
a  discharge  of  official  duty,  and  not  a  mere  expression  of  personal 
will.  An  arbitrary  disapproval  of  a  lioenae,  for  example,  without 
an  examination  of  rdevant  facta,  and  expressing  nothing  but  the  mood 
of  the  cfftceTf  would  not  be,  in  oontemplalion  of  law,  an  exerciaD 
of  the  power  granted.  It  would  constitute,  on  the  ocmtoary,  a  n^lect 
and  refusal  to  perform  his  official  functions,  and  would  expose  him 
to  the  interference  of  the  court  by  the  writ  of  mandamus.*  If  no 
power  is  conferred  on  the  lices^ng  officers  to  pass  <m  th«  m<»al  diai^ 
acter  or  fitness  of  the  applicant,  they  act  ministerially,  and  mandamus 
will  lie  to  compel  them  to  issue  a  license,  whea  the  a{^licant  shows 
that  he  has  complied  with  prescribed  qus^eations  and  regolationa.' 
When  the  liiunieipaltaiothotitiQe  have  discretionary  power  in  gjraaV- 
ing  a  license,  they  may  refuse  a  license  to  an  apfAiesnt  on  the  ground, 
that  the  place  in'  which  he  proposes  to  oobduet  a  saloon  is  not  a 
proper  place.' 

266.  mik  Dealers.'^It  is  matter  of  common  knowledge  that  milk 
is  a  necessary  food  of  the  sick  and  of  the  infirm,  of  tiie  old  and  of 

the  young;  that  through  the  agency  of  impure  milk  the  germs  of 
many  diseases  are  disseminated ;  and,  even  where  there  is  the  absence 
of  any  deleterious  impurity  or  the  germs  of  q>ecific  diseases,  adul- 
terated or  diluted  milk  is  not  wholesome  and  nutritious,  and  its  salo 

6.  Darby      Pence,  17  Idaho  697,     7.  Grider  t.  Tally,  77  AU.  422,  5ft 
107  Pac  484,  27  L.R.A,(N.S.)  1194  Am.  Eep.  65. 
and  note;  Perry  t.  Salt  Lake  City,  7     Note:  27  LJLA.(N.S.)  1196. 
Utah  143,  25  Pac.  739,  998,  U  L.R.A.     8.  Sherlock  v.  Stuart,  96  Mich.  193, 
446.  SB  N.  W.  845,  -21  L.R.A.  580.  And  see 

6.  Note:   27  L.B.A.(N.&)    1195,  iNToziGaTDia  Kd^uoss,  vol.  Ifi,  p.  306 
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in  its  least  i&jurioua  aspect  is  a  fraud  upou  the  community.  Against 
such  practices  it  is  the  duly  of  the  constituted  authorities  to  protect 

the  communities  under  their  control,*  and  a  reasonable  means  of 
protecting  the  public  is  to  require  all  dealers  to  submit  tiidr  milk 
to  xnfi|>ection,  and  to  prohibit  the  sale  of  milk  by  anyone  unless  this 
has  been  done.  It  is  necessary  to  tiie  end  in  view  that  there  should 
be  an  inspector,  that  he  should  have  the  power  to  take  samples  of 
the  milk  and  have  them  analyzed,  and  his  duties  involve  expenses 
which  it  is  proper  that  tboae  engaged  in  the  sale  of  milk  should 
bear.  A  license  from  the  inspector  is  evidence  to  the  community 
titiat  they  can  with  safety  purchase  milk  from  the  dealer  to  whom 
it  was  issued.  What  the  dealers  are  required  to  pay  by  such  an 
ordinance  is  not  for  purposes  of  revenue,  and  is  not  a  tax,  but  is  an 
in^>ection  fee,  designed  as  a  compensation  for  the  service  rendered, 
and  an  ordinance  prohibiting  the  sale  of  milk  without  a  permit  from 
the  municipal  authorities  whether  or  not  it  requires  the  payment 
of  a  license  fee  is  consequently  valid  as  a  police  regulation.**  Such 
an  ordinance  is  not  objectionable  as  an  arbitrary  discrimination  be- 
cause it  applies  to  dealers  in  milk  and  not  to  dealers  in  other  articles 
of  food,'^  nor  as  bong  extraterritorial  in  effect  because  it  applies 
to  nonresidents  in  relation  to  the  care  of  their  hercla  and  dairies  out- 
side the  city  limits,  for  they  do  not  become  subject  to  its  proviaiwu 
unless  they  propose  to  sell  milk  within  the  municipality.** 

267.  Peddlers  and  Other  Itinerant  Vendors. — ^A  peddler  is  one  who 
travels  around  from  plaee  to  place,  having  no  fixed  place  of  dealing, 
carrying  with  ^^rn  tiie  wares  which  he  offws  S<x  sale,  and  selling 
and  d^vering  them  to  consumers  at  the  time  he  ofien  them,  md 

9.  See  TOpia,  par.  166.  ever,  State  v.  Smithy  67  Coan.  641,  36 

10.  IGUer  v.  Binnin^uun,  161  Ala.  AtL  506,  52  A.  8.  B.  301,  in  which  it 
469,  44  So.  3^125  A.  S.  B.  31  and  was  held  that  under  a  charter  giving 
note;  Deems  v.  Bal^ore,  80  Md.  164,  authority  to  license  certain  spedAed  oe- 
30  Atl.  648, 46  A.  S.  B-  330,  26  L.BJL  oupations,  and  oontaining  a  general 
541:  State  t.  Nfltoon,  66  Minn.  166,  wcdfare  claou,  a  ei^  could  not  raqnire 
68  N.  W.  1066,  61  A.  S.  R.  399,  34  a  Ucense  of  milk  dealers.  Milk 
L.B.A.  318;  St  Loaia  v.  Licning,  190  ing  was  refoixed  to  as  **a  lawful  bnsi- 
Ma  464,  89  S.  W.  611,  109  A.  S.  B.  nees  idiich,  as  nsoally  eanied  on,  doas 
774,  4  Ann.  Gas.  112,  1  L.R.A.(K.S.)  net  ebdangw  the  pnUie  health  or 
918;  Uttlefield  v.  State,  4121  Neb.  223.  eafsty." 


tiO  N.  W.  724»  47  A.  S.  R.  097  and  U.  New  YcA  v.  Tandeeatf,  199  IT. 
note,  28  UI.A.  688;  People  v.  Mid-  S.  562,  20  S.  Gt  144, 60  U.  S.  (U  ed.) 
holland,  82  N.  Y.  324,  37  Am.  Bep.  144,  aflOrming  176  N.  Y.  440,  67  N.  E. 
668;  People  v.  Vandeeair,  175  N.  Y.  813,  108  A.  a  B.  781;  Miller  v.  Bir- 
440, 67  K  E.  913;  108  A.  S.  B.  TBI,  af-  miiu^ham,  ISl  Ala.  469, 44  So.  388, 126 
Armed  199  U.  B.  662,  26  &  Ct  144,  A.  1^.  B.  ^  and  note. 


T.  Howe,  S7  Utah  170,  106  Pae.  706,  N.  W.  1066, 61  A.  S.  B.  390, 34  LJI.A. 
Ann.  GW.  1012G  189;  Norfolk  t.  318;  Nol&Ik  v.  Fifmh  101  Vo.  478, 
mynn,  101  Va.  473,  44  S.  717,.  99  44  S.  E.  717,  9»  A.  S.  B.  918,  63 
A.S.B.918,62LJl.A.  771i:  8«e,;how-  hJUkuTll: 


18.  4State  v.  Nebon,  60  Minn.  166, 68 
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if  any  ou«  of  these  dements  is  al[»ent  from  tiie  regular  dealing  of 
a  veaddt,  he  is  not  a  peddler,  whatever  else  he  may  be.^  The  oppor- 
tunities which  are  open  to  a  peddler  to  impose  upon  his  customs 
without  affording  them  any  i«dress  when  they  have  discovered  the 
fraud  furnish  snfiident  warrant  for  ordinaDces  requiring  a  license 
from  those  engaging  in  the  occupation  of  peddler,^^  but  even  when 
a  municipality  is  expressly  authorized  to  d^ne,  regulate  and  license 
peddlers,  it  is  not  at  liberty  to  require  a  license  from  an  itinerant 
dealer  who  is  not  a  peddler,**  or  to  impose  a  tax  so  burdensome  as 
to  amount  to  an  unreasonable  restraint  of  trade."  A  city  oidi- 
nancOj  enacted  by  express  legislative  authority,  forbidding  any  per- 
son to  engage  in  the  business  of  canvassing  or  soliciting  within  ihe 
city  for  orders  for  goods,  wares,  or  merchandise  of  any  kind,  without 
Hrst  obtaining  a  license  from  the  mayor,  upon  payment  of  certain 
fees  therefor,  and  imposing  a  penalty  for  its  violcUion,  is,  however, 
a  valid  exercise  of  the  police  power  of  the  state."  The  occupation 
of  a  peddler  is  practiced  by  the  one  who  peddles,  and  not  by  the 
owner  of  ihe  peddled  goods,  and  when  an  agent  peddles  goods  for 
another,  it  is  the  duty  of  the  agent,  and  not  of  the  principal,  to 
procure  a  license.^^  Express  power  to  regulate  peddlers  and  to  require 
the  payment  oi  reaaonable  license  fees  will  not  warrant  the  imposi- 
tion of  an  excessive  fee  or  tax  on  persons  selling  fresh  meat  on  any 
street  in  the  municipality,  aimed  at  favoring  the  proprietors  of  butchw 
shops  at  the  expense  of  those  who  sell  meat  from  wagons,**  and,  a 
fortiori,  power  to  eetabb^h  and  regulate  public  markets  will  not 
warrant  the  imposition  of  an  unreasonable  tax  upon  farmers  sell- 
ing produce  in  tie  streets." 

268.  PIum1>ert. — ^It  is  doubtless  within  the  general  police  powers 
of  a  dty  to  require  a  license  of  those  engaged  in  the  occupation  of 
plumber,*  but  it  has  been  held  that  when  a  state  atatnte  provides 

15.  Note:  57  Am.  Rep.  186.  And  shipped  from  other  states,  the  ordi- 
see  Ptodlkbs.  aanee  interfered  with  interstate  eom- 

14.  Notce:    14    LiLA.    lOa;    20  mere&   See  ako  la<MSSiam,  vol.  17,  p. 

L.E.A.  725.  «4. 

16.  Emmons  v.  Lewistovn,  132  HL  IS.  Temple  v.  Sumner,  61  Miss.  13, 
380,  24  N.  E.  58,  22  A.  S.  R.  640,  8  24  Am.  R<^.  615. 

L.R.A.  328;  St.  Paul  v.  Bnggs,  85  19.  Cbaddock  v.  Day,  75  Mich.  S27, 
Minn.  290,  88  N.  W.  984,  89  A.  S.  R.  42  N.  W.  977,  13  A.  B.  R.  468,  4 
554  and  note.  L.R.A.  809  and  note. 

16.  Brooks  v.  Hangan,  86  Midi.  676,  30.  St.  Paul  v.  Traeger,  26  Mum. 
49  N.  W.  683,  24  A.  8.  R.  137  and  248,  33  Am.  Rep.  462. 

note.  1.  Franke  v.  Padiieah  Water  Sup- 

17.  TitasviUe  v.  Brennan,  143-Pa.  St.  ply  Co.,  88  Ky.  467, 11  S.  W.  432,  718, 
642,  22  AU.  893,  24  A.  S.  R.  580,  14  4  L.R.A.  265  (holding,  however,  that 
L.R.A.  100,  reversed  in  153  U.  S.  289,  such  power  cannot  be  delegated  by  aa 
14  S.  Ct.  829,  36  U.  S.  (L.  ed.)  658,  onlinanoe  attempting  to  give  a  water 
on  the  ground  that  at  applied  to  goods  computy  power  to  pxesenbe  the  quaK- 
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for  the  liceoBing  of  plumbers  by  the  state  authorities,  a  knuaicipal 
corponticm  cannot  require  a  plumber  so  licenaed  to  take  out  a  lic^ise 
from  the  municipality  also  *  An  ordinance  requiring  the  licensing 
of  plumbers  must  be  uniform  in  its  operation,  and  an  ordinance 
which  in  the  case  of  a  partneEship  or  corporation  engaged  in  the 
plumbing  business,  when  one  member  of  ^e  firm  or  the  manager 
of  the  corporation  has  been  licenaed,  permits  others  than  the  member 
or  manager  ao  licensed,  by  virtue  of  such  license,  to  engagis  in  or  do 
the  work  of  plumbing  without  standing  an  examination  as  to  fitness 
and  obtaining  a  liea»e,  but  does  not  permit  a  like  privilege  to  per- 
sons other  than  those  referred  to  in  the  two  instances  above  staled, 
is  discriminatory  in  character,  and  is  therefore  invalid.'  A  munici- 
pal corporation  having  authority  to  lic^ise  plumbers  as  an  exercise 
of  the  police  power  eaimot  lawfully  impose  a  license  fee  in  excess 
oi  the  cost  of  inspection  and  regulation.^ 

269.  Scaveio^ers. — The  right  of  a  municipal  corporation,  under  its 
general  police  powers,  to  regulate  the  collection,  removal  and  dispo- 
sition of  garbage,  the  bodies  of  dead  animals,  and  other  noxious  and 
unwholesome  substances  accumulating  within  its  limits,  as  a  sanitary 
measure  for  the  protection  of  the  public  health,  is  unquestioned,*  and 
US  a  part  of  such  regulation,  it  is  competent  for  a  city  to  ordain,  under 
a  penalty,  that  no  person  ^all  gather  and  remove  waste,  refuse,  and 
offensive  matter  without  having  first  obtained  a  license  so  to  do.  An 
ordinance  to  this  effect  is  not  invalid  as  being  in  restraint  of  trade  or 
as  creating  a  monopoly.*  Municipal  corporations  have  in  many 
instances  gone  further  than  this,  and  have  either  undertaken  the 
removal  of  waste  and  garbage  from  the  premutes  of  their  inhabitants 
through  their  own  agents,'  and  prohibited  all  private  parties  from 
engaging  in  the  same  service,  or  else  have  granted  to  a  single  in- 
dividual or  corporation  the  exclusive  privilege  of  removing  such 
matter  from  the  city  limits  under  a  contract  with  the  municipality, 
and  such  gianto  have  been  held  valid  in  a  number  of  jurisdictions.* 

fieations  of  a  plnmb«T,  or  the  conditioiu  Bon,  64  Neb.  710,  90  X.  W.  809,  97 

under  wideh  be  may  exercise  his  Toea»  A.  S.  R.  676  and  note;  57  L.R.A.  896. 

lion).  Contra,  State  t.  HiU,  126  N.  C.  1136, 

2.  Wiflde  v.  Chicago,  188  lU.  444,  36  S.  E.  326,  50  L.R.A.  473. 

58  N.  E.  1004,  SO  A.  S.  R.  182.  7.  Smith  v.  Spokane,  55  Wash.  219, 

8.  Heoiy  v.  Campbell,  133  Ga.  882,  104  Pae.  240,  19  Ann.  Cas.  1220  and 

67  8.  E.  390,  18  Aim.  Cas.  178  and  note.   As  to  the  liability  in  tort  of  a 

note,  27  L.R^A.(N.S.)  283.  mnnicipality  for  the  n^^^nee  of  such 

4.  Wilkie  v.  Chieag;o,  188  111.  -444,  agents,  see  infra,  par.  406. 

58  N.  E.  1004,  80  A.  S.  R.  182.  8.  Naah  v.  District  of  Columbia,  28 

5.  See  supra,  par.  128.  App,  Cas.  (D.  C.)  598,  8  Ann.  Cas. 

6.  State  T.  Orr,  68  Conn.  101.  35  815:  Walker  t.  Jameson,  140  Ind.  591^ 
AU.  770,  34  L.R.A.  279;  In  re  Van-  37  N.  E.  402,  39  N.  E.  869,  49  A.  S. 
dine,  6  Pick.  (Mass.)  187, 17  Am.  Dee.  R.  222;  28  UR.A.  679;  In  re  Lowe,  54 
351;  State  v.  McMahon,  69  Minn.  265,  Kan.  757,  39  Pac  710,  27  L.R.A.  545; 
72  N.  W.  79,  28  LJI.A.  675;  Her  v.  State  v.  Paysean,  47  La.  Ann.  1029, 
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So  it  has  been  held  by  some  courts  that  municipal  ordinances  requi^ 
ing  all  garbage  and  other  refuse  matter  to  be  delivered  at  a  specified 
crematory  or  reduction  plant,  there  to  be  cremated  or  destroyed  at 
the  expense  of  the  person  conTejring  the  same,  are  unobjectionable, 
even  if  some  of  the  substances  thus  destroyed  may  have  had  elemienta 
of  value.*  On  the  other  hand  there  are  numerous  decisions  to  th« 
effect  that  a  municipality  has  no  such  power  in  the  case  of  refuse  or 
waste  material  which  does  not  by  putrefaction  or  otherwise  endanger 
the  public  health,  especially  if  it  has  some  value,  and  that  an  ordi- 
nance giving  an  individual  the  sole  right  to  remove  ashes,  waste 
paper  and  rubbish  from  private  property  is  unzeasonabie,  as  against 
the  right  of  the  owners  to  utilize  or  dispose  of  such  matter  for  profit 
and  to  cause  it  to  be  removed  in  such  manner  as  they  see  fit  in  accord* 
ajice  with  such  necessary  police  regulations  as  the  municipality  miqr 
prescribe.^*  So  it  has  been  held  that  a  driver  cannot  be  prosecuted 
for  carting  away  without  a  license  grease  which  was  not  susceptible  of 
putrefaction  or  decomposition.^'  And,  according  td  some  authorities, 
even  the  bodies  of  dead  animals  not  slain  for  food  cannot  be  sum- 
marily seized  by  the  person  holding  an  exclusive  license  to  remove 
such  objects,  without  first  giving  the  owner  a  reasonable  opportunity 
to  utilize  the  carcass,  before  it  has  become,  or  threatened  to  become, 
a  public  nuisance.^'  The  collection  and  removal  of  manure  is  a 
business  of  such  a  character  that  it  may  be  regulated  by  the  munici- 
pality and  a  license  required  of  those  who  engage  therein;  but  a 
grant  of  a  monopoly  to  one  individual  who  has  been  the  highest 
biddOT  for  the  privilege  has  no  legitimate  relation  to  the  purpose  to 
be  accomplished  and  is  clearly  invalid.** 

17  So.  481,  49  A.  S.  B.  390;  State  v.  11.  Nash  v.  District  of  Columhia,  28 
Robb,  100  He.  180,  60  Atl  874,  4  Ann.  App.  Cas.  (D.  C.)  598,  8  Ann.  Cas. 
Caa.  275;  People  v.  Gordon,  81  Mich.  815. 

306,  45  N.  W.  656,  21  A.  S.  R.  524;  12.  Seboen  t.  AtlanU.  97  Ua.  697, 
Smiley  v.  MacDonald,  42  Neb.  5,  60  N.  25  S.  E.  380,  33  L.R.A.  804;  Kna&er 
W.  355,  47  A.  8.  B.  684,  27  L.E.A  v.  LouiaviUa  (Ky.)  46  S.  W.  701,  41 
540;  ner  V.  Rosa,  64  Neb.  710,  90  N.  L.R.A.  219;  River  Rendering  Co.  t. 
W.  869,  97  A  S.  R.  676  and  note,  67  Behr,  77  Mo.  91,  46  Am.  Rep.  6;  Whe- 
L.R.A.  895;  Rochester  t.  Outberlett,  Ian  v.  Daniels,  94  Nebw  642,  143  N.  W. 
211  N.  Y.  309,  106  N.  E.  648,  Ann.  929,  48  L.R.A.(N.S.)  979  and  note; 
Cas.  1916C  483  and  note,  L.R.A.lfil5D  Richmond  v.  Carathers,  103  Va.  774, 
209  and  not«.  50  S.  E.  265,  2  Ann.  Gas.  495,  70 

9.  California  Redaction  Co.  v.  Sani-  L.R.A.  1005. 

Cary  Reduction  Worics,  199  U.  S.  306,  Note:  97  A.  S.  R.  691.  And  see  Ho- 
26  S.  Ct  100,  SO  U.  S.  (L.  ad.)  204  nopolibs  and  Combihatioms,  vol  19, 
and  note.  pp.  23-26. 

10.  State  V.  Orr,  68  Conn.  101,  36  13.  Landberg  v.  Chicago,  237  III. 
Atl  770,  34  LJt.A.  279;  Iler  t.  Ross,  112,  86  N.  E.  638,  127  A.  S.  R.  319, 
64  Neb.  710,  90  N.  W.  869,  97  A.  6.  B.  21  XJl^.(NJS.)  830. 

676  and  note,  67  Ii.B  A.  895. 
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270.  Tdegraph  and  T«l«phoiM  Polei. — ^Municipal  eorpoiatioiu  fn- 
quently  attempt  to  impose  a  charge  upon  telegraph  or  telephone 
companies  for  their  use  of  polea  in  the  public  streete.  Sueh  charges 
have  been  defended,  and  in  certain  cases  sustained,  on  three  different 
grounds:  (1)  A  municipal  corponaticm  may  lawfully,  in  order  to 
protect  the  safety  of  its  ii^iabitantpi  make  proviaion  for  the  inspection 
of  telegraph  and  tel^bone  poles  upon  the  highways  within  its  limha, 
and  it  may  impose  the  cost  of  this  inspection  upon  the  companies 
maintaining  the  poles  by  means  of  a  license  fee  for  each  pole^  |»o- 
vided  tt^e  fee  bean  a  reuonaUe  relation  to  the  cost  of  inepectioni 
and  supervision,^*  or  it  may,  instead  of  impoaiBg  a  cash  payment,, 
require  the  company  to  carry  the  municipal  fire  alarm  and  electric 
light  wires  upon  its  poles  without  comprasation,  if  the  benefit  to  the 
municipality  does  not  exceed  the  oost  of  inspecting  the  poles.^  A 
mmiicipality  cannot^  hoFwevaFf  reqnixa  a  license  for  the  election  of 
telegraph  poles  in  its  streets  when  the  erection  of  such  polee  has  been 
specifically  authorised  by  the  state.^*  Where  telegn4>h  oampanks, 
iithough  engaged  in  intentote  oommerce,  cany  «n  their  bnsiiiMB 
BO  as  to  justify  police  supervisioii,  a  mnnioiiial  etnporstion  maiy  aiaot 
reasonable  license  fees  fran  tiiam  to  defray  the  expenses  it  waA 
supervision.  The  fees,  however,  must  not  be  so  far  in  excess  of  the 
eost  of  infection  and  supervision  as  to  render  it  evident  that  they 
am  ilnposed,  not  to  pay  such  eaqxenses,  but  as  a  means  of  raising 
revenue.'^  According  to  some  authorities  the  liability  for  damages 
to  which  the  city  is  subjected  by  the  presmce  of  poles  and  wires  in 
tiie  streets,  as  well  as  the  expense  incident  to  the  issuing  of  the  license 
and  to  ini4>eotion  and  r^ulktion,  may  be  taken  into  account  in  deter- 
mining the  reascmableness  of  a  license  tax  imposed  under  die  munin- 
pal  police  powers,'*  but  other  decisions  hold  to  the  contrary."  (2) 
A  municipal  corporation,  when  duly  authorized  by  the  legislature, 
may  tax  tiie  occupation  of  a  telegraph  or  telephone  company  carried 
on  within  its  limits  by  means  of  poles  and  wires  upon  the  public  streets, 
either  in  proportion  to  the  business  done  **  or  to  the  number  of  poles,*^ 

14.  Ft  Smith  t.  Hunt,  72  Ark.  566,  delphia,  190  U.  8.  160,  23  8.  Ct.  817, 
S3  8.  W.  163,  105  A.  S.  R.  51  and  47  U.  8.  (L.  ed.)  995;  Postal  TeL 
Bota,  66  L.R.A.  QOS;  AUentown  v.  Cable  Co.  t.  Taylor,  192  V.  S.  64,  34 
Weatem  Umoii  Tel.  Co.,  148  Pa.  St  S.  Ci  308,  48  U.  S.  (L.  ed.)  342. 
-117,  23  Ad.  1070,  38  A.  8.  R.  830.  18.  Poital  Tel.  Cable  Co.  v.  GUeo- 

Notes:  24  L.BA.:  163, 164;  1  LJLA.  pee,  307  Maag.  341,  93  N.  IL  927,  83- 
(N.S.)  682.  LbA.(N.S.)  997. 

16.  Postal  Tel.  CaUe  Go.  t.  Chi-     19.  Postal  Tel.  CaUe  Co.  t.  Taylor, 
eop«>,  307  Haas.  341,  93  N.  E.  927,  83  192  XT.  8.  64,  24  S.  Ct.  308,  48  U. 
LJtA.(N.B.}  007  and  note.  (L.  ad.)  342. 

16.  Wiaeonsin  Telephone  Co.  t.  Mil-     Note:  1  UR.A(N.8.)  582. 
ma&ee,  126  Wis.  1,  104  K.  W.  1009,     80.  Nebraaka  Telephone  Co.  r.  lin- 
110  A.  &  R.  886,  1  L.R.A.(N.S.)  coin,  82  Neb.  69,  117  M.  W.  284,  2& 
581  and  note.  L.B.A(N.S.)  221  and  note. 

17.  Atlantic,  etc.  Tel.  Co.  v.  Phila-     81.  Postal        CaUe  Co.  v.  BaJti. 
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provided  that  auch  tax  ia  limited  to  the  local  liuinesB  of  the  compan} 
and  does  not  attempt  to  prohibit,  burden,  or  in  any  way  int^ero 
with  the  sending  of  messages  between  points  in  different  states,  or  on 
behalf  of  the  United  States  goveramrat'  (3)  A  municipal  corpora- 
lion,  when  duly  authorized  by  the  legislature,  may  impose  a  reason- 
able charge  for  the  maintenance  <4  telegrf^>h  polee  in  its  streets,  in 
the  nature  of  rental  for  the  ^paoe  in  the  street  so  occupied,  whether 
or  not  the  oorpcvation  maintaining  the  poles  is  engaged  principally 
or  solely  in  interstate  commerce,  or  in  thft  service  of  the  federal  govern- 
ment.' A  municipal,  corporation  cannot,  however,  under  its.  general 
powers  impose  a  zenital  for  the  use  of  its.  streets  by  tdegr^h  com- 
paxuea/  nor  can  it  .impose  a  charge  for  ^e  privilege  of  using  the 
streets  as  against  a  corporation  which  has  already  received  a  franchise 
for  n'ecting  poles  therein,  granted  upon  conditions  which  it  has  com- 
plied with  and  for  a  condderation  which  it  has  performed.^ 

271.  Vehicles. — ^The  custom  is  quite  general  to  requii«  a  license 
fefl[  f (»  the  use  of  vehicles.  In:  but  few  casefa,  -however,  has  the  fee 
been  required  expresEdy  for  the  use  of  the  street,  tn  moat  of  the  cases 
the  fee  is  imposed  as  an  occupation  tax  of  ss  a  maUer  of  police  regu- 
lation, for  the  purpose  of  obtaining  supervision  over  the  buaineas 
conducted  by  means  of  the  vehicle.  It  is,  however,  well  settled  that 
whin  a  municipality  has  been  given  power  by  statute  to  r^ul^ 
the  use  of  its  streets  by  vehicles,  it  mayrequive  a  license  for  such  use 
and  im^se  a  reasonable  license  fee^  as  an  exercise  of  the  police  power 
thus  granted,'  but  it  <»nnot,  under  the  guise  of  regulation,  impose 
a  license  tax  upon  the  use  of  the  streets  in  ordw  to  raise  a  fund  for 
the  pmrpose  of  keeping  the  streets  in  r^air  or  to  increase  its  revenues 
ganmally.*  •  Power  to  license  and  regulate  v^elee  used  for  the  txans- 

mcm,  70  Md.  502,  29  Atl.  819,  24  207  Ifiaas.  341,  9B  N.  E.  927,  32  L.R.A. 

L.RA.  161  and  note,  affirmed  156  U.  <N.S.)  997;  Hodgos  v.  Wwteni  Union 

S.    210,   15    S.    Ct.    366,   39    U.  Tel.  Co.,  72  Miaa.  910,  18  So.  84,  29 

S.  (L.  ed.)  399.  L.R.A.  770.  , 

1.  Lelonp  V.  Mobile,  127  U.  S.  6*),  4.  New  Orleans  r.  Great  Southern 
8  S.  Ct.  1380,  32  U.  S.  (L.  ed.)  311;  Telephone,  etc.,  Co.,  40  Ia,  Ann.  41, 
Postal  Tel.  Cable  Co.  r.  Cbarl^ton,  153  3  So.  533,  8  A.  S.  R.  502  and  note. 

U.  B.  692,  14  S.  Ct.  1004, 38  U.  S.  (L.         Tomliiiaon  v.  Indianapolis,  144 

ed.)  871.  Ind.  142,  43  N.  £.  9, 36  L.R.A.  413  and 

Note:  24  UR^A.  161-166.   And  see  note;  Piseal  Court  v.  Cob  Co.,  132  Ky. 

COHMEaoB,  vol.  5,  p.  799,  et  seq.  738,  117  S.  W.  296,  21  L.R.A.CN.S.) 

2.  Si.  Louis  V.  Western  Union  TeL.  83; '  Fratikf o«d,  etc.',  B.  Co.  v.  Phila-' 
Co.,  148  U.  S.  92,  13  8.  Ct  485,  87  delphia,  58  Pa.  St.  119,  98  Am.  Dee. 
V.  tS.  ih.  ed.)  380,  rehearing  denied  242  (railway  «an);  £x  parte  Greg- 
14©  U.  8.  465,  13  6.  Ct.  990,  37  U.  oiy,  20  Tw.  App.  210,  54  Am.  Bep 
S.  (L.  ed.)  810;  Nebraska  Teiephooe  516.  And  see  Hiohwats,  tqL  13,  p. 
Co.  v.  Lincoln,  82  Neb.  59,  117  N.  "W.  257.et  seq. 

284, '28  L.B.A.(N.S;)  221  and  note.        6.  Chieaga  v.  Collins,  175  IlL  445, 

Note:  24L.R.A.  164.  51  N.  K  907,  67  A.  S.  B.  224,  40 

And  see  GomcHBCB,  voL  5, 'p.  800.  L.B.A.  408;  Terre  Haute  v.  Kwscy, 

a.  roBtal  Tel.  CaUe  Go.  v.:  Chicopee.  l.'>9  Ind.  300,  64  N.  £.  460,  96  A.  8. 

974 


Digitized  by 


Google 


MUNICIPAL  COEPpRATIOIfft 


I  273 


portation  of  gooda  does  not  warrant  the  imposiUon  of  a  Uoe^S6 
upon  bicycles,  or  other  vehicles  used  for  pleasure,"  though  bicycles 
are  a  proper  au.bject  for  regulation  by  municipal  corporations.*  Nor 
does  authority  to  license  hackmen  and  all  otj^er  persons  es^ged  in 

carrying  businesa  give  power  to  ei^t  a  license  fee  from  a  perstm 
who  does  not  engage  in  the  carrying  business  himself,  but  hires  out 
teams  and. vehicles  to  those  who  have  property  to  transport.'  A 
municipality  may,  when  authorized  by  statute,  impose  a  license  tax 
for  the  use  of  its  streets  by  vehicles,  for  the  purpose  of  revenue, 
alUioug^  suoh  vehifdes  are  already  taxed  as  property  at  th^  fuH 
value ;  and  uuder  a  power  to  impose  a  license  tax  upou  ocf^ipations, 
it  may  tax  oocupations  which  involve  of  consist  of  the  use  of  Uie 
sbreets  by  vehicles,**  even  including  street  railways,  operating  undw 
a  municipal  franchise."  "Jitney"  busses  have  become  the  subject 
of  extensive  municipal  regulation,  one  of  the  common  forms  of 
which  is  the  requirement  of  a  municipal  license.  This  form  of  regu- 
lation has  been  sustained  notwithstanding  the  license  is  placed  so; 
high  tiiat  the  effect  and  obvious  purpose  of  its  exac^on  are  to  render 
it  prohibitive.*'  It  has  been  held  that  a  municipal  ordinance  levyipg 
a  tax  upon  every  railroad  running  through  the  corporate  lioiiits,. 
whether  it  be  called  a  privilege  tax  or  by  some  other  name,  being  a 
tax  imposed  upon  -business  in  the  .town,  if  putnorized  by  -the  state 
law,  is  not  void  as  a  tax  on  interstate  commerce  nor  as  a  violation  of 
the  principle  of  uniformity  in  taxation.** 

272.  Revocation  of  Licenses. — When  an  occupation  is  of  such  a 
character  that  a  municipal  corporation  under  a  general  grant  of  the 
police  power  is  justified  in  regulating  it  in  the  interests  of  the  public 
health,  morals,  safety  or  welfare,  and,  as  an  incident  to  such  regula- 

R.  298;  Jackaon  t.  Newmati,  59  Miss;  Hahte  v.  feeraey,  159  Ind.  300,  64  N. 

366,  42  Am.  Bep.  967  (haek  driving).  E.  469,  96  A.  S.  R.  298:  Sprin^eld  r. 

7.  Davia  v.  Petrinovich,  112  Ala.  654,  Smith,  138  Mo.  646,  40  8.  W.  757,- 
21  So.  344,  36  L.B.A.  615.  60  A.  S.  R.  569,  37  LJI.A  446  i  Piom- 

Note:  36L.tt.A.  413.  See  also  Cbi-  mer  v.  Richmond,  31  Grat  (Va.)  646', 
«ago  T.  Collins,  175  lU.  445,  51  N.  E.  31  Am.  Rep.  746. 

67  A.  S.  S.  224,  49  L.R.A.  40»,     11.  Davis  t.  Maonk,  64  Ga.  I2S,  37 
in  which  an  ordinanee  imposii^  a-  Am.  Rep.  00  (maiicet  margins);  Chi- 
lieense  fee  on  Tehieles  was  held  invalid  cage  v.  ColKns,  1^5  111.  446,  61  N.  E. 
«8  to  bicycles  and  btiier  vehinleB  used  907,  d7  A.  S.  R.  224,  49  L.R'.A.  408. 
for  pleasure.  12.  Senver  City  R.  Co.  v.  Denver,.  21 

8.  Suupsoa  V.  Whateom,  33  W^.  Colo.  850/41  Pac.  826,  32  A.  S.  R.  239 
392,  74  Pac.  677,  99  A  S.  R.  951,  93  and -note,  29  L.RA.  608;  Springfield  v.. 


-9.  State  T.  Robinaon,  ffi  Minn.  107,  A.  8.  R.  669,  37  L.R.A.  44S. 
43  N.  W.  833,  8  L.R.A.  339.  -    18.  Doseer  vi  Wichita,  96  E«n.  iB20, 

10.  Ft.  Smith  v.  Scruggs,  70  Atk.  158  Pae.  1194,  L.R.A.19l6l)  246; 
549,  69  S.  W.  679.  91  A.  8.  R.  100,  58     ii.  Piedmont  R.  Co.  v.  Reidstfille, 
Tj.R.A  921;  Harder's  FiiepNof  Stor-  101  N.  C.  404,  8  S.  £.  12^  Z  L.R.A; 
age,  etc.,  Co.  v.  CbiaMo,  235  m.  58,  284  and  note. 
«5  N.  B.  243, 14.Alin.  Gas.  586:  Tern 


LJIA.  815. 
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tion,  in  requiring  a  license  to  be  taken  out  by  all  who  seek  to  engage 
therein,^'  the  powfer  of  the  municipality  to  revoke  such  a  license 
whenever  in  the  opiniim  of  ^e  municipal  authorities  the  public  inter- 
ests require  such  action  is  inherent,  and  may  be  exercised  without 
previous  notice  to  the  holder  of  the  license  and  without  affording  him 
an  opportunity  to  be  heard.^*  In  such  case  the  licensee  has  no  redress, 
provided  &e  action  of  the  municipal  authorities  was  not  artntrary, 
tyrannical,  unreasonable,  or  based  upon  false  information."  When, 
however,  a  licmise  is  required  of  those  engaging  in  some  lawful,  use- 
ful and  harmless  occupation  merely  aa  a  means  of  collecting  a  tax 
thereon,  the  license  cannot  be  summarily  revoked  during  the  period 
for  which  it  was  granted.  If  the  business  is  carried  on  in  such  a  way 
as  to  constitute  a  nuisance  and  the  public  authorities  wish  to  sup- 
press it,  their  only  remedy  is  to  institute  judicial  proceedings  against 
the  proprietor  with  that  end  in  view.^*  When  a  municipality  having 
power  both  to  tax  and  to  regulate  an  occupation  imposes  a  license 
fee  in  excess  of  the  reasonable  ooet  of  inspection  as  a  means  of  raising 
revenue  as  well  as  of  regulation,  it  may  revoke  the  license  if  the 
public  healtii,  morals  or  safety  require  it,  but  only  after  notice  and  a 
hearing,^'  unless  tiie  power  of 'summary  revocation  was  expressly 
reserved  when  the  license  was  issued.*' 

273.  Eitforcemrat  of  Payment  of  License  Pee. — ^When  a  municipal- 
ity has  authority  to  enforce  its  ordinances  by  appropriate  fines, 
imprisonment  or  other  penalties,*  it  may  use  its  penal  power  to  insure 
the  collection  of  its  license  fees,  by  making  it  an  offense  to  engage 
in  a  particular  occupation  without  a  license.  A  prosecution  under 
sack  an  ordinance  is  not  a  proceeding  on  the  part  of  the  city  to  col- 
lect tile  amount  of  license  required  by  the  ordinance,  but  it  is  insti- 
tuted to  recover  a  fine  for  brea^  of  it  committed  by  the  defendant, 
in  practicing  his  occupati<»i  without  such  license  ^  and,  although  he 
may  be  subjbcted  to  the  payment  of  the  fine,  he  will  not  thereby  be 
entitied  to  the  license.'  A  dty,  by  granting  a  license  to  an  individual 

16.  See  sapn,  par.  268.  Dept,  1S8  N.  T.  187,  83  N.  B.  187, 13 

16.  New  Orleans  v.  -Staflord,  27  Ja  L.R.A<N.S.)  894  and  note. 

Ann.  417,  21  Am.  Rep.  563;  Grand  18.  Peginls  v.  Atlanta,  132  Qa.  302. 
Rapids  V.  Brandy,  105  Mich.  670,  64  63  S.  E.  857,  36  L.R.A.(N,8.)  716  vid 
N.  W.  29,  65  A.  S.  R.  472,  32  L.R.A.  note. 

116  ;  Page  t.  Symonds,  63  N.  H.  17,  19.  See  LiCBMsas,  vol.  17,  p.  5S5  et 
66  Am.  Rep.  481;  People  t.  New  YaA  seq. 

Health  Dept.,  189  N.  T.  187,  82  N.  B.      20.  Malkan  v.  Chicago,  217  111.  471, 
187,  13  Lit.A.(N.S.)  804  and  note;  75  N.  E.  648,  3  Ann.  Caa.  1104,  2 
Child  T.  Bemua,  17  R.  I.  230,  21  Atl.  L.R.A.(N.S.)  488;  Child  v.  Bemos,  17 
639, 12  L.R.A.  57;  State  v.  Milwaukee,  R.  I.  230,  21  Ati.  639, 12  L.RJ1.  67. 
140  Wis.  38, 121  N.  W.  658, 133  A.  8.     1.  See  supra,  par.  174, 
R.  1060.  8.  Sheiton  v.  UohUe,  3D  Ala.  540,  68 

Note:  35  L.R.A.(N.S.)  717-720.        Am.  Dee.  143;  Gibson  t.  Harrison,  69 

17.  People  T.  New  Tork  Health  Ark.  386, 63  S.  W.  908,  54  L.R.A.  268: 

976 


Digitized  by 


Google 


49  R.  C.  L. 


MUNICIPAL  COBPORATIONS 


H  374,  27ft 


to  conduct  a  busineaB,  in  consideration  of  th«  paym^t  of  a  license 
tax,  .doee  not  thereby  contoaot  to  secure  him  against  nnlicensed  com- 
petition; and  its  failure  to  enforce  ordinances  i^ainst  carrying  on 
the  buflineeB  without  a  license  cannot  be  used  as  a  def^fise  to  an  action 
to  recover  the  amount  of  ti)e  license  tax  *  On  a  prosecution  for 
violating  an  ordinance  by  doing,  business  without  a  license,  the  prt^ 
cator  need  not  show  the  absence  of  tiie  license^  but  it  is  incumbent 
on  the  defendant  to  show  that  he  had  a  license.*  The  ntmpayment 
of  license  fees  as  affecting  contracts  is  discmsed  al  lengtii  elsewhere 
in  this  work.' 

274.  Remedy  for  Abuse  «f  Licensing  Power. — In  the  states  in 

which  the  old  principle  that  equity  will  not  enjoin  the  collection  of 
a  tax  has  been  broken  down  by  statute  or  judicial  decisions,*  equity 
has  jurisdiction  of  a  suit  by  a  Isrge  number  of  taxpayers  to  enjoin  a 
municipality  from  enforcing  a  void  ordinance  imposing  a  license 
tax  which  would  affect  a  great  number  of  persons,  although  a  remedy 
at  law  might  exist  by  suit  to  recover  back  the  tax  after  paying  it.' 
When  a  municipality  baa  enacted  a  valid  ordinance  requiring  a 
license  as  a  condition  of  engaging  in  a  particular  oceapafci<m,  the 
wrongful  refusal  of  the  nninicipal  authoriljes  to  issue  a  lionise  to  a 
particular  individual  does  not  entitle  him  to  pursue  the  business  in 
violation  of  the  ordinance,  but  his  remedy  is  a  writ  of  mandamus  to 
compel  the  issuance  of  the  license.*  When,  however,  the  ordinance 
requiring  a  license  is  void,  mandamus  will  not  lie  at  the  instance  of 
one  who  has  be^  refused  a  license,  since  then  is  no  valid  provisitui 
of  law  under  which  it  can  be  issued.* 


275.  Ilatare  and  Character  of  Re8trictiiuis.*Tbe  tendency  of  the 
governing  bodies  of  municipal  corporations  unless  unchecked  is  to 
secure  all  public  improvements  for  their  municipality  that  any  con- 
aideraUe  element  in  the  population  desire^  whenever  the  result  will 
not  be  an  immediate  rise  in  the  tax  rate>  and  it  has  been  found  neeas- 

DflBver  City  R.  Co.  v.  Denver,  21  Colo.  5.  B«s  LionraBS,  tdL  17,  p.  667  at 

350,  41  Fae.  826,  52  A.  S.  R.  239,  29  seq. 

Lr.A.  608  :  In  n  Vasdine,  6  Pick.  6.  See  Taxation. 

(Ifasa)  187,  17' Am.  Dec.  351;  St  7.  Davis  t.  Petrlnovieh,  112  Ala. 

Jofansbury  t.  Thompson,  59  Vt.  300,  9  664,  21  So.  344,  30  L.B.A.  61&;  Chi- 

AtL  671,  59  Am.'  Rep-  731.    Oenex^  eago  r.  Collins,  175  HI.  445,  51  N.  £. 

ally  as  to  the  eufbrcement  of  license  907,  67  A.  S.  R.  224,  49  Ii.R.A.  408. 

taxes,  see  LxosNsn,  vol  17,  p.  557  et  8.  State  v.  Oir,  66  Conn.  101,  35 

seq.        ■  Atl.  770,  34  L.B.A.  279. 

S.  Pvsk  V.  Austin,  22  Tex.  261,  73  9.  Henry  v.  Campbell,  133  Oa.  882. 


4.  In  TV  Oliver,  21  S.  G.  318,  63  L.R.A.(K.S.)  283.  And  us  Umk- 
m.  Bep.  681.  kds,  vol  IS,  p.  392  at  ssl 
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sary  in  almc»t  every  state  to  place  some  reatriction  upon  the  ppwer 
of  miwicipal  oorporations  to  borrow  money  or  otherwise  to  incur 
indebtedness.  In  some  states  the  restriction  is  found  in  the  statutes,'* 
but  the  state  legi3lature»-have  themselves  often  bom  so  lax  la  authoriz- 
ing the  incurrence  9f  indebtedne^  by  municipal  coxporati^ng  in  excess 
of  the  statutory  debt  limit  that  in  many  jurisdictions  the  limitation 
has  been  placed  in  the  constitution  iteelf.**  The  limitation  is  usually 
based  upon  a  percentage  of  the  total  valuation  of  the  taxable  prop- 
erty within  each  municipality,  and  in  some  states  is  abs<dutei  while 
in  others  it  may  be  waived  by  a  vote  of  a  majority  or  some  larger 
propoalion  of  the  people  pf  the  muqicipality  in  question.  Whea  the 
constitution  provides  that  the  indebtedness  of  a  municipal  corporation 
'  shall  not  exceed  a  certain  percentage  of  it»  total  anessed  valuation, 
the  last  assessment  prior  tp  the  incurrence  of  the  indebtedness  ia 
taken  as  the  test,^'  and  even  where  the  validity  of  the  indebtedness 
is  made  to  depend  upon  the  assent  of  the  vpt^  it  is  the  asaeasment 
last  prior  to  ih&  incurrence  of  the  indebtedness  ^d  not  the  assess- 
ment prior  to  the  election  that  is  taken  into  consideration. ''  Such 
provisions  do  not  prevent  the  incurrence  of  new  indebtedness,  if  the 
total  of  indebtedness,  old  and  new,  does  npt  at  any  time,  exceed  the 
limit.'^  In  other  states  it  is  provided  that  a  municipal  corporation 
cannot  in  any  year  incur  indebtedness  in  excess  pf  the  income  or 
revenoe  of  that  year.  The  intentaon  of  audi  a  provision  is  to  compel 
municipal  corporations  to  carry  on  their  operations  upon  a  cash 
liasis.''  Each  year's  income  and  revenue  must  pay  each  year's  in- 
debtedness and  liability,  and  no  indebtedness  or  liability  incurred  in 
any  one  year  shall  be  paid  out  of  the  income  or  revenue  of  any  future 
year.**  It  has  been  held,  bowe^■er,  that  under  such  a:provision  income 
from  all  source  should  be  considered,  and  not  merely  that  derived 
from  taxation. In  regard  to  cities  in  territories,  an  act  of  Congress 
relating  to  territoriai  government  has  somewhat  the  same  operation 

■  10.  Read  v.  PlattsmoutH;  107  U.  S.      Note:  87  L.B.A.(N.S.)  1060-1062. 
568,  2  S.  Gti  flfte,'27  U.  a  [U  66.)      It  Note:  28  L.R;A.(N.8.)  148,160. 
414,  holding  that  a  statute  authorizing      13.  West  v.  Chehalis,  12  Wash.  369, 

a  municipal   cojrp'/ration  bo  borrow  41  Pae-  171,  50  A.  S.  K>.896. 
money  for  a  certaiii  purpose  does  not      14.  Brooke  v.  PhilBdelphia,^  162  Pa, 

impliedly  exempt  the  COTporatioa  from  St.  123,  29  Atl.  387,  24  L.R.A.  781. 
another  statute  establishing  a  debt     16.  In  re  Aftoa,  43  Okla.  720,  144 

limit.  .  Pac  184,  L.E.A.1915D  078. 

11.  McBeoD  T.  Fresno,  112  Cal.  Ui9,     16.  Smith  v.  Brodericfc,  107  CaL  644, 

44  Pac  358,  53  A.  S.  R.  191,  31  L.R.A.  40  Pac.  1033,  48  A.  S.  R.  167;  Mar- 

794;  Beard  v.  Hopkinsville,  96  Ky.  ehauts' Nat.  Bank  v.  Spates,  ^  W.  Va. 

239,  24  S.  W.  872,  44  A.  S.  R.  222  and  27,  23  S.  £.  6^  66  A.  S.  B.  828  and 

note,  23  LJI.A.  402;  Keller  v.  Qcran-  pete. 

ton,  200  Pa.  St.  130,  49  Atl.  781,  86  A.     17.  Lamar  Water,  etc.,  light  Co. 

e.  R.  708;  Ranch  v.  Chapman,  16  Lamar^  128  Mo.  188,  26  W.aQSSb 

Wash.  568,  ^.P«c.  263, 68  A.  S,  R.  52,  31  S.  W.  766,  32  L.R.A.  167. 
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as  a  eonstitutional  provision  in  a  state  ^vernment.  Heboe,  where 
an  act  of  Congress  prescribed  a  limU  to  the  indebtedfiess  which  any 
city  in  a  territory  might  ixtcur,  the  question  arisen  as  to  whetiier 
such  a  provision  operates  on  the  municipal  authorities  alonu,  or 
whether  it  equally  limits  the  power  of  the  territorial  legislature.  As 
«  case  apparently  of  first  impre8sica>4t  was  held  thait  the  power  of 
the  legistature  was  not  thus  limited;  but  that'ddcision  was  afterward:! 
overruled  and  the  doctrine  declai^  that  the  act  of  Congress  is  a 
limitation  on  the  legislature.^^* 

276.  Indebtedness  Defined. — ^Under  a  oensUtutio&al  provision  that 
no  municipality  dmll  incur  an  indebtedness  beyond  a  certain  amount 
the  woid  ^indebtedness^  should  heaven  its  ordinary  signification, 
that  Hie  contraction  of  aft  obligation  fot  whidh  thefe'is  no  present 
means  of  payment,^^  and  it  is  not  confined  to  obligations  in  the  form 
of  bonds  or  other  written  evid^ices  of  iiodebtedneas  or  having  their 
origin  iA  loans^'  but  includes  every  indebtedness  arisiDg  upon  contract 
whether  express  or  implied.^*  An  indebtedness  eannbt  arise  unless 
ihwe  is  a  legal,  equitable,  or  moral  obligation  to  pay  a  sum  of 
money  to  another  whu^  occupies  the-  position  of  creditor  and  -who  ha.*' 
a  legal  or  mo?al  right  to  call  upon  or  conetnUn  the  debtor  td  pay.''" 
The  constraint  need  not,-  h^ever,  be  by  judgment  and  exeeutioli'; 
when  a  municipal  corporation  voluntarily  puts  itself  into  such  a 
portion  that  it  will  forfeit  large  sums  whieh  it  has  already  expended 
unless  it  makes  lati  additioaul  payment  it  is  indebted  in  the  constitu- 
tional sense.^  The  time 'Whei)  the  indebtedness  of  a  munidptU  cob-' 
ponvtion  is  to  be  donsidered  in  determining  whether  tfie  constitutions] 
imitation  has  been  exoeeded  is  the  date  at  which  die  liability  is 
incurred  tx  created.*  SbmetirAesu  municipality,  or  some  department 

17a.  Guthrie-  r.  Tdrritovy,  1'  Obla. '   80.  Quill  t.  I&diaDapoIiB,  m  Ind. 
188,  31  Pae.  }90,  jU^IiJt^A.  iUl,  orer-  292.  33  N:  H.  788,  7  UE^  661. 
ruled  by  Guthrie  v.  New  Vienna  Bank,     1.  Renfroe  v.  Atlanta,  140  Ga.  81,  78 
4  Okla.  194,  38  P»c  4.    .  .     S.  E.  449,  45  L.R. A.  (N.S.  1  1X73 ;  .V«8s 

18.  BrasW  v.  Madison,  142  lud.  v.  Waterloo  Water  Cq.,  163  lBd.-69,  71 
685,  36  N.  E.  252,  42  N.  E.  349,  53  K  E.  208,  106  A.  S.  E.  201,  5  Ann. 
UR.A.  474;  Stete  v.  Selena.  24  ]ffont.'  Cas.  978,  66  L.R.A..95;  Palmer  v.  Al- 
521,  83  Pac.  99,  81  A.  a  E.  453,  55  buquerque,  19  N.  M.  285, 142  Pa«.  929, 
L.R.A.  336 ;  Keller  t.  Scranton,  200  Pa.  UB,Aa915A- 1106 ;  Lesser'  v.  Warren, 
St.  130,  49  Atl.  781,  86  A.  S.  B.  708  ;  237  Pi.  St.  501,  S6AiL^,4Z  hS^. 
Lesser  r.  Warren,  237  Pa!  St.  SO^,  86.  (N.S.)  839.  r  •  .  .  ■ . 
Atl.  839,  43  L.R.A.(K.S.)  839.              Kotea:  44  A.  S.  tt.  2M;  3T  tJl-A. 

Notes:  44  A.  S.  R.  230;  59  A.  S.  (K-S.)  1105. 
R.  892  ;  71  A.  S.  K.  952;  Sd.  A-  S.  E.,    2.  Logaa^ort  t.  Jordan,  171  lad. 
295;  23  L.R.A.  402  ;  3*7  L.li.A.(N.S.)  121,  85  N.  E.  969,  17,  Ann.  ^5, 
1059.  .  '  37  L^.A.(N.S.)  1036;  West  t.  CSie- 

19.  Litchfidd  T.  BaUou,  114.  ,0.  8.  halis,  12  Wash.  369,  41  Pac.  171,  60  A. 
1«0,  5  S.  Ct  820,  29  U.  S.  ^L  pd.)  S.  R.  896;  Earlea  v.  Wdla,  W  Wia. 
132.  '  '■  .285.68.N.W,964,»A.$.g.88«. 

Notes:  44  A.  S.  E-  230  :  23  UB.^.  NOtM:  44  A.  S.  B.  241-;  8e  A-  8H 
m:  -'-^  '  ■  8J6. 
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or  o£Bcial  board  thereof^  is  authorized,  out  of  revenues  raised  and  set 
aside  for  that  purpose,  to  purchase  outstanding  municipal  indebted- 
ness, and,  notwithstanding  such  purchase,  to  leave  it  uncanceled,  and 
to  collect  and  receive  from  t^e  municipai  treasury  the  interest  aocru- 
ing  according  to  the  tenns  thereof.  For  the  puipoae  of  theee  con- 
stitutional limitations  this  uncanceled  indebtedness  is  not  to  be  taken 
into  consideration.  The  same  municipality  or  perscHi  acting  in  tiie 
same  capacity  cannot  be  both  creditor  and  debtor,  and  a  city  indebted 
to  itself  is  not  thereby  prohibited  from  incurring  other  indebtedness 
up  to  the  full  constitutional  limit' 

277.  Obligations  Payable  from  Current  Receipts. — municipal 
corporation  is  not  indebted  if  there  are  funds  in  the  treasury  ample 
to  meet  all  its  obli^tions.'  If  the  contracts  and  engagements  of  a 
municipal  corporation  do  not  overreach  the  dependable  current  re- 
sources for  which  provision  exists  at  the  time  the  contracts  and 
engagements  are  assumed,  no  lawful  objections  to  them  can  be  inter- 
p<»ed,  however  great  the  indebtedness  of  the  municipality  may  be. 
A  municipal  Gorporati<Hi  may  expend  its  cunAnt  revenues  and  accrued 
funds,  and  may  make  contracts  to  that  end,  and  to  do  so  is  not  to 
contract  debts  within  the  meaning  of  the  constitutional  inhibition.* 
So  a  municipal  corporation  may  i^prt^riate  the  taxes  of  the  current 
year  before  they  have  been  actually  received  without  creating  an 
indebtedness  within  the  legal  sense,'  and  if,  for  reasons  which  could 
not  be  foreseen,  the  tax  levy  produces  an  insufficient  fund,  an  obligar- 
tion  incurred  in  good  faith  in  anticipation  of  sudi  taxes  is  none 
the  leas  valid.'  But  a  contract  by  which  a  municipal  oorporation  obli-' 
gates  itself  to  levy  a  tax  in  future  years  to  meet  the  payments  there- 
under is  within  the  constitutional  prohib^<m,'  and  iki  nme  has  beea 
held  true  of  a  bond  issue  which  the  municipality  has  made  provision 
to  meet  by  making  a  present  levy  of.  an  annual  tax  to  extend  over  the 
requisite  period  of  years.'  Wherever  a  mtmicipal  oorporation  whose 

S.  EellT  T.  MinneapoIiB,  63  Minn.     Note:  37  L.R.A.(N.S.)  1077-1080. 
126,  66  N.  W.  115,  30  L.RA.  281 ;     6.  In  re  State  Warrants,  6  8.  D. 
Brooke  v.  Philaaelphia,  162  Pa.  St  518,  62  N.  W.  101,  56  A.  S.  B.  852. 


5.  BntU  County  v.  Jackson  Banking  197  Pa.  St.  41,  46  AtL  1035,  80  A.  S. 

Co.,  129  Ga.  801,  60  S.  E.  149,  121  A.  R.  812. 

S.  R.  244,  15  L.R.A.(N.S.)  567;  Foil  8.  Fell  t.  Coeur  d'AJene,  23  Idaho 

V.  Coeor  d'Alene,  23  Idaho  32, 129  Pac  32,  129  Pac.  643,  43  LJl.A.(N^.) 

643,  43  L.RJl.(N.S.)  1096;  Brashear  1095;  Schndl  t.  Rock  Island,  232 

V.  Madison,  142  Ind.  685,  36  N.  E.  lU.  8ft,  83  N.  E,  462, 14  LJl.A.(N.S.) 

252,  42  N.  E.  349,  33  L.R.A.  474;  Ad-  874;  WjndBor  v.  Des  Moines,  11© 

dyston  Pipe,  etc.,  Co.  V.  Coiry,  197  Pa.  la.  176,  81  N.  W.  476,  80  A.  S.  B. 
St  41,  46  Aa  1036»  80  A.  S.  B.  812 


123,  29  AU,  387,  24  L.R.A.  78L 

Note:  44  A.  S.  R.  24L 

4.  Notes:  44  A.  S.  B.  237;  37 
I*RA.(N.S.)  1085. 


Kotea:  44  A.  S.  R.  238;  23  L.R.A. 
405,  406  ;  37  UB.A.(N.S.)  1080- 
1085. 


and  note. 


9.  Ottnmim  T.  City  Water  Snpplf 
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indebtedness  has  reached  the  conatitutional  limit  does  not  have  money 
on  hand  arising  from  eurrent  revenues  to  meet  its  debts  of  whatever 
<^aract6r  as  they  come  into  aodstence,  .the  constitational  provi»on 
has  been  violated.^*  A  muDicipal  cOTpwation  oannot  evade  the  limi- 
tation upon  its  indebtedness  bj  oonstructing  a  public  work  through 
the  medium  of  a  corporation  of  which  it  owns  the  greater  part  of 
^he  fsbock  and  which  is  to  issue  boode  which  an  to  be  met  by  rraitals 
for  the  property  raised  by  taxation.^' 

278.  InTolnntary  Obligattons;  Necessary  Cnrrent  Expenses. — 
There  is  a  conaderable  omflict  of  authori^  upon  the  question,  as  to 
how  far  a  constitutional  limitation  upon  municipal  indebtedness 
applies  to  obligations  imposed  upon  municipal  corporations .  by  law, 
as  distinguished  from  those  which  are  discretionary  or  voluntary.  It 
is  universally  agreed  that  limitations  upon  municipal  indebtedness 
do  not  apply  to  obligations  sounding  in  tort,  and  that  it  is  not  a 
defense  to  an  action  of  tort  against  a  municipal  c(Hporation  that  a 
judgment  for  the  plaintiff  will  increase  the  indebtedness  oi  the 
defendant  beyond  the  constitutional  limit/*  or  that  the  municipality 
by  reason  of  the  limitation  upon  ite  borrowing  power  was  unable  to 
incur  the  expense  of  the  reasonable  care  which  would  have  prevented 
the  injury.^'  So  also  the  limitation  upon  ijidebtedoess  does  not 
apply  to  the  obligation  to  pay  bai^  taxes  unlawfully  assessed  and 
paid  under  protest'^  But  a  municipal  corpomtion  cannot  intention- 
ally evade  the  debt  limit  by  ooz^tructing  a  piblic  improvement  which 
necessarily  inflicts  damage  to  adjoining  property  without  making 
any  award  of  eompenBati<m  and  then  assuming  the  liability  as  for 
a  tort**  In  some  states  it  is  held  tiiat  the  constitational  limitation 
upon  indebtedness  applies  only  to  oUigations  voluntarily  assumed, 
and  that  involuntary  obligations  are  not  within  its  scope,"  and  where 

Co.,  119  Fed.  315,  56  C.  C.  A.  219,  59  12.  Conner  r.  Nevada.  188  Ho.  m, 

604  and  note.  But  see  Swanson  86  8.  W.  256, 107  A.  S.  R.  314;  Keller 

T.  Ottfimwa,  118  la.  161,  91  N.  W.  v.  Seranton,  200  Fa.  Sk  180,  49  AtL 

104S»  69  L.ILA.  620  and  note;  in  wiiich  781,  86  A.  S.  B.  708. 

ease,  arising  otit  of  the  some  bond  i»-  Notes:  23  L.R.A.  404;  37  L.R.A. 

me,  the  Iowa  npreme  court  ta^es  the  (N.S.)  1097,  1098. 

contfaiy  view.  13.  Note:  37  L.R.A.(N.S.)  1097. 

10.  Laporte  v.  GsmeweU  Fire  Alarm  14.  Note:  37  L.R.A.(N.S.)  1098. 
tel.  Co.,  146  Ind.  466.  45  N.  E.  588,  15.  Keller  v.  Seranton.  200  Fa.  St 
58  A.  S.  R.  359,  35  Lit. A.  686  ;  South  130,  49  Atl.  781,  86  A.  S.  R.  708  and 
Bend  v.  Reynolds,  156  Ind.  70,  57  N.  note. 

B.  706,  49  L.RJL  795;  Voss  v.  Watex^  16.  Barnard  v.  Knox  Comity,  37 

hw  Water  Co.,  163  Ind.  69,  71.  N.  B.  Ftid.  563,  2  L.R.A.  426;  Raneh  v. 

208, 106  A.  S.  B.  201, 2  Ann.  Cas.  978  Chapmiui,  16  Wash.  668,  48  Pao.  253, 

and  note,  66  L.B.A.  95.  68  A.  8.  R.  62,  36  L.R.A.  407;  HnU 

11.  Voas  V.  Waterioo  Water  Co.,  163  t.  Ames,  26  Waafa.  272,  66  Pae.  891, 90 
Ind.  69,  71  H.  £.'208,  106  A.  S.  B.  A.  S.  B.  743. 

201,  2  Ann.  Cas.  978  and  note^  66  Notes:  44  A.  S.  B.  234;  28  L.R.A. 

LJC.A.  96l  404;37L.B.A.(K.S.)1087. 
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this  nilft  prevails  obligations  expressly  imposed  upon  the  munici- 
pality by  law  and  the  current  expenses  necessarily  incident  to  &e 
maintenance  of  the  political  organization  of  the  corporation  as  a 
subdivision  of  the  state  will  be  deemed  involuntary  obligations  £Uid 
not  within  the  constitutional  limitation. For  example,  if  the  salary 
of  a  public  (xQicer  is  based  upon  a  contract  between  him  and  tb« 
municipiality,  there  ia  no  doubt  that  it  must  be  taken  into  e(maider- 
ation  in  computing  the  indebtedness  of  the  municipality,  and  that  the 
contract  for  its  payment  cannot  be  enforced  if  the  municipaJity  has 
already  incurred  all  the  liabilities  which  it  is  authorized  to  incur  under 
the  constitution,  but  salaries  fixed  by  law  and  made  payable  out  of 
the  municipal  funds  are  to  be  regarded  as.  compulsory  indebtedness.^* 
In  many  jurisdictions,  however,  the  doctrine  that  constitutional  limi- 
tations upon  municipal  indebtedness  do  not  apply  to  involuntary 
obligations  is  denied,  and  such  limitations  are  held  to  apply  to  all 
obligations  arUdng  from  contract.^'  In  such  states  Uie  legislature 
cannot  by  express  command  justify  a  municipality  in  exceeding  the 
debt  limit,***  and  the  necessity  of  the  proposed  expenditure  is  no 
reason  for  disr^rding  the  mandate  of  the  constitution,  for  the  con- 
stitutional limitation  upon  indebtedness  does  not  prevent  the  raising 
of  the  requisite  funds  by  taxation.  In  states  in  which  this  view  is 
held  a  municipal  corporation  cannot  become  indebted  in  excess  of 
the  constitutional  limit,  even  for  necessary  current  expenses.^  In 
some  states  municipal  corporations  are  allowed  to  incur  indebtedness 
in  excess  of  the  debt  limit  for  public  utilities  owned  exclusively  by 
the  corporation  inciuring  the  debt,  and  under  such  provisions  debts 
for  mich  improvements  as  parks,  waterworks  and  sewers  may  be 
incurred,  but  not  for  the  laying  out  and  improvement  of  streets. 


17.  Ranch  t.  Chapman,  16  Wash.  280;  Bamard  v.  Knox  County,  105  Ho. 
SOa,  48  Pm.  253,  58  A.  S.  R.  52,  36  382,  16  S.  W.  917,  13  Lil.A.  244; 
UKA.  407;  Hall  v.  Ames,  26  Wash.  Grand  Island,  etc.,  R.  Co.  v.  Baker,  6 
272,  66  Pae.  391,  90  A.  S.  R.  743  and  Wyo.  360,  45  Pao.  494,  71  A.  S.  R. 
note.  926, 34  UR.A.  835. 

Note:  37  L.R.A.(N.S.)  1088.  Notes:  44  A.  S.  R.  235;  37  L.R.A. 

18.  Notes:  44  A.  S.  R.  236  ;  23  (N.S.)  1092-1097. 

L.RA.  404, 405;  Ann.  Cas.  1914G  1219.     20.  Lake  County  v.  Rollina,  130  XJ. 

19.  Lake  County  t.  Rollina,  130  U.  S.  662,  9  S.  Ct  621,  32  U.  S.  (L.  ed.) 
8.  662^  »  6.  Ct  651,  32  U.  8.  (L.  ed.)  1060. 

.1060;  Saekett  v.  New  Albany,  88  Ind.  1  Prinoe  t.  Quinoy,  105  111.  138,  44 
473,  45  Am.  Rep.  467;  Braahear  v.  Am.  Rep.  786;  Saekett  t.  New  Albany, 
Madison,  142  Ind  685,  36  N.  £.  262,  88  Ind.  473, 46  Am.  Rep.  467;  Logans- 
42  N.  E.  349,  33  L.E.A.  474;  Laporte  port  t.  Jordan,  171  Ind.  121,  85  N.  E. 
T.  Oramwell  Fire  Alaarm  TeL  Cou,  146  959,  17  Ann.  Cas.  415  and  note,  37 
Ind  466,  45  N.  £.  588,  58  A.  S.  R.  L.R.A.(N.S.)  1036;  State  v.  Helena, 
359,  35  L.R^.  686;  Losanspoit  v.  24  Mont  521,  63  Pac.  99,  81  A.  S.  R. 
Jordan,  171  Ind  121,  85  N.  E.  959, 17  463,  65  LJtJL.  336;  Grand  Island, 
Ann.  Cas.  415  and  note,  37  L.B.A.  etc.,.  R.  Co.  v.  Baker,  6  Wyo.  369,  45 
(N.S.)  1036;  Windsor  v.  Dee  Moinas,  Pac.  494,  71  A.  S.  R.  926,  34  LJLA. 
110  la.  175,  81  N.  W.  476,  80'  A.  S.  H.  835. 
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because  streets  do  not  belong  to  <thA' munioipal  oofpcu^on  in  which 
are  located.*  The  constitutioDs  of  aome  states  authorize  the 
incurrence  of  indebtedness  for  certain  purposes  in  excess  of  the  debt 
limit  in  ease  of  neceasity,  and  in  saoh  case  it  has  been  held  that  the 
people  of  the  municipahty,  and  not  the  legislature,  are  to  decide 
whether  the  necessity  exists.* 

279.  Obligations  Payable  in  the  Future  or  by  Instalments. — There 
is  an  indebtedness  within  the  meaning  of  the  constitutional  provision 
even  if  the  date  of  payment  is  deferred  to  a  future  time,  or  payment 
'  is  conditional  upon  ibe  happening  of  a  future  event,*  and  conse- 
quently where  a  municipEd  corporation  makes  a  contract  which  binds 
it  absolut^y  to  pay  a  certain  sum  each  year  for  a  consideration  already 
received,  ihe  total  of  the  instalments  which  it  has  agreed  to  pay  must 
be  taken  as  the  test  in  determining  whether  the  debt  limit  has  been 
exceeded.*  Where,  however,  a  municipal  corporation  obligates  itself 
to  pay  a  certain  sum  annually  for  a  certain  period  for  goods  to  be 
delivered  or  services  to  be  rendered  annually  during  the  whole  of 
such  a  period,  since  the  obligation  to  pay  does  not  arise  until  or  unless 
the  goods  are  delivered  or  the  services  are  rendered,  the  total  amount 
which  it  has  obligated  itself  to  pay  is  not  to  be  considered  as  a  part 
of  its  indebtedness.*  So  also  under  a  law  forbidding  a  municipality 
to  incur  any  liability  for  any  purpose  exceeding  in  any  year  the 
income  and  revenue  thereof,  it  has  been  held  that  a  contract  running 
over  a  number  of  years,  and  which,  in  the  aggregate,  requires  the 

Nota:  23  L.BJL  406;  37  L.BJL.  v.  Bridgeport,  79  Coim.  229,  64  Atl. 

(N.S.)  1094.  215, 7  Ann.  Cas.  148  and  note;  East  St. 

2.  Coleman  v.  Frame,  26  OUa.  193,  Louis  v.  Eaat  St.  Louis  Gas  Light,  eto.^ 
100  Pac.  928,  31  L.R.A.(N.S.)  556  and  Co.,  98  HI  415,  38  Am.  Eep.  97;  Val- 
note.  paraiso  v.  Gardner,  97  Ind.  1,  49  Am. 

3.  Carlson  v.  Helena,  30  Mont.  82,  Rep.  416;  Growder  v.  Snllivan,  128 
102  Fae.  39, 17  Ann.  Cas.  1233.  Ind.  486,  28  N.  £.  94,13  L.R.A.  647; 

4.  Notes:  23  L.E.A.  406  ;  2  Ann.  Caa.  Laporte  v.  QamewaU  Fire  Alarm  Tel. 
987,  988.  Co.,  146  Ind.  466,  45  N.  E.  588,  58  A. 

&  Logansport  v.  Jordan,  171  Ind.  8.  B.  359,  35  L.B.A.  686;  South  Bend 

121,  85  N.  E.  959, 17  Ann.  Cas.  415  and  v.  Beynolds,  155  Ind.  70,  57  N.  E. 

note,  37  L.&.A.(N.S.)  1036;  Windsor  706,  49  L.BJL  795;  Von  v.  Waterloo 

V.  Des  Moines,  110  la.  175,  81  N.  W.  Water  Co.,  163  Ind.  69,  71  K.  E.  208, 

476,  80  A.  S.  a  280;  Ramsey  t.  Shel-  106  A.  S.  R.  201,  2  Ann.  Cas.  978  and 

foynlle,  119  Ky.  180,  38  8.  W.  116,  note,  66  L.R.A.  96;  Saleno  v.  Neosho, 

1136,  68  L.B.A.  300;  Earles  v.  Wells,  127  Mo.  627, 30  S.  W.  190, 48  A.  S.  B. 

94  Wis.  286,  68  N.  W.  964,  SO  A.  S.  B.  .653,  27  L.R.A.  769;  Stote  v.  Helena, 

886.  24  Mont.  521,  63  Pae.  99,  81  A.  S.  R. 

Notes:  59  619;  37  L.R.A.  453,  55  LlR.A.  336:  Allison  v.  Chester, 

(N.S.>  1063-1070.  69  W.  Va.  533,  73  8.  B.  472,  Ann. 

6.  Walla  Walla  t.  Walla  Walla  Gas.  1913B  1174  and  note,  37  LJi.A. 

Water  Co.,  172  U.  S.  1, 19  S.  Ct.  77,  (N.S.)  1042. 

43  V.  S.  (L.  ed.)  341;  EieU  v.  South     Notes:  44  A.  S.  R.  240;  59  LJt.A. 

Bend,  76  Fed.  931, 44  U.  S.  App.  687,  616-616  ;  37  L.R.A.(N.S.)  lOO^-lOTO. 
22  C.  C.  A.  616, 36  L^BJ^.  228;  Toomev 
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payment  of  more  money  than  will  be  in  the  municipal  treasury  dur- 
ing any  one  year,  bnt  under  which  the  annual  paymwts  do  not* 
exceed  the  income  in  any  year,  is  valid  and  enforceable.'  There  is, 
howerer,  some  authorify  to  the  effect  that  the  total  amount  payable 
on  a  contract  running  over  a  term  of  years  should  in  all  cases  be 
i^koned  in  the  total  indebtedness  of  a  municipal  corporation ;  *  and 
in  any  event  a  contract  calling  for  annual  payments  as  the  services 
are  rendered  is  invalid  if  the  debt  limit  had  been  reached  when  the 
contract  was  imade  or  would  be  exceeded  by  a  single  annual  pay- 
ment, even  if  it  was  expectod  and  planned  that  the  payments  would 
be  made  out  of  the  annual  tax  levy  * 

280.  Application  of  Rule  in  Regard  to  Instalmenta;  Interest. — 
Even  if  the  subject  matter  of  the  contract  is  tiie  purchase  of  a  single 
tract  of  land  by  instalments,  if  the  municipality  may  at  any  time 
cease  its  payments  and  take  title  to  so  much  of  the  property  as  it  has 
paid  for,  the  total  of  t^e  instalments  should  not  be  reckoned  as  aa 
indebtedness,'*  nor  is  there  any  objection  to  the  purchaso  of  a  public 
improvement  by  piecemeal,  if  the  municipality  at  no  time  contracts 
a  debt  in  e^^eas  of  its  current  revenues,  aitiiough  the  aggregate  cost 
of  the  improvem«it  is  in  excess  of  the  debt  limif  The  purcdiase 
of  a  single  public  improvement  by  instalments  which  in  the  aggregate 
ttsceed  the  debt  limit  cannot,  however,  be  accomplished  by  calling 
the  instalments  rent,  if  there  is  a  binding  obligation  to  pay  them  for 
«  d^nite  period  and  upcm  the  payment  of  the  last  instalment  title 
to  the  property  passes  to  the  municipality,*'  or  by  pledging  the 

7.  UcBean  v.  Fresno,  112  Cal.  169,  Beard  v.  Hopkinsville,  95  Ky.  239,  24 
44  Pac.  358,  53  A.  S.  R.  191  and  note,  S.  W.  872, 44  A.  S.  R.  223  and  note,  23 
31  L.R.A.  794;  Toomey  v.  Bridgeport,  L.R.A.  402  and  note: 

79  Conn.  229,  64  Atl.  215,  7  Aan.  Cas.  Notes:  59  L.R.A.  614;  7  Ann.  Gas. 
148  and  note;  Lamar  Water,  etc.,  Co.  162;  Ann.  Cas.  1913B  1180. 
V.  Lamar,  128  Mo.  188,  26  S.  W.  1025,  9.  Kiehl  v.  South  Bend,  76  Fed.  921. 
31  S.  W.  766,  32  L.R.A.  157.  See,  44  U.  8.  App.  687,  22  C.  C.  A.  818,  36 
however,  Kiichli  v.  Minnesota  Biiiah  L.R.A.  228;  Sehuell  t.  Rock  Island,  232 
Electric  Co.,  58  Minn.  418,  59  N.  W.  lU.  89,  83  N.  E.  462,  14  L.R.A.(N.S.) 
1088,  49  A.  S.  R.  523,  in  which  it  is  874;  Logransport  v.  Jordan,  171  Ind. 
held  that  if  a  city  is  prohibited  from  121,  85  N.  E.  959, 17  Ann.  Cbs.  415,  37 
making  any  contract  whereby  Uability  LJl.A.(N.S.)  1038;  State  v.  Helena, 
is  incurred  exceeding  the  revenoes  of  24  Mont.  521,  63  Pac  99,  81  A.  S.  R. 
any  fiscal  year,  a  contract  made  by  it  453,  55  L.R.A.  336. 
for  a  term  of  five  years  is  void  unless  Notes :  7  Ann.  Cas.  153 ;  Ann.  Caa. 
the  revenue  on  hand  at  the  time  the  1913B  1179. 

contract  is  made  is  snffleient  to  cover  10.  Windsor  v.  Des  Moines,  110  la. 
all  the  liability  incurred  under  the  con-  175,  81  N.  W.  476,  80  A.  3.  R.  280. 
tract,  and  payable  during  the  five  11.  Overall  v.  MadisoiiviUe,  125  Ky. 
year^,  together  with  the  current  ex-  684,  102  S.  W.  276^  12  LRA.(N.8.) 
pensea  and  existing  liabilities  for  the  433  and  note. 

year  in  which  the  contract  is  made.     12.  Earies  v.  Walls,  94  Wis.  286,  fiS 

8.  Sehueli  v.  Rock  Island,  232  111.  89,  N.  W.  964, 69  A.  S.'R.  886. 
83  N.  E.  462,  14  L.R.A.(N.S.)  874;  -      ■  ■     -  .  ■ 
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xQunidpaUty's  good  iaiA.  iar  the  payment  of  th^L  instaltaaeata  when 
it  is  recognized  that  there  cezt  be  no  legal  liability,  if  it  is  provided 
that  if  any  instalment  ia  mipaid  title  to  the  entire  property  shall 
revert  to  tbe  contracting  party.^*  It  ia  generally  held  that  interest 
upon  a  municipal  oUigation,  thou^  payable  by  expiefls  agreement 
or  even  in  the  form  of  detachable  coupons,  is  not  to  be  ta]ten  into 
consideration  in  deterzmning  whetheor  a  munioipal  corporation  has 
reached  its  debt  limit.^^  But  it  would  seem  that  after  the  interest  has 
been  earned,  it  would  beoointe  an  indebtedness,  and  although  it  would 
not  be  invalid  if  the  ptrinoipal  obligation  .were  within  the  debt  limit 
when  entered  into,  it  would  nevertheless  have  to  be  taken  into  con- 
aiderati<»i  in  determining  whether  the  debt  limit  has  been  reached.^^ 
281.  Obligations  PayaUe  Oat  of  Special  Fund.— It  is  generally 
held  that  a  limitation  upon  municipal  indebtedness  is  not  violated 
by  an  obligation  which  is  payable  out  of  a  special  fund,  if  tbe  munici- 
pality is  not  liable  to  pay  the  same  out  of  its  general  funds  should 
the  special  fund  prove  insufficient,  and  the  trausaction  by  which 
the  indebtedness  is  incurred  cannot  in  any  event  deplete  the  general 
resources  of  the  municipality.^*  But  the  mere  fact  that  a  fecial 
fund  is  created  for  payment  is  not  enough  to  make  the  obligation 
valid.  The  creditor  must  look  to  the  fund  alone  for  his  recompense; 
and  if  the  municipality  is  liable  generally,  an  indebtedness  is  created 
within  tbe  meaning  of  the  debt  limit  provisions.^'  It  is  generally 
held  that  contracts  for  local  improvements,  the  cost  of  which  is  to  be 
borne  wholly  by  the  property  bendited,  form  no  part  of  the  indebted- 
ness of  the  municipality  witiiin  the  meaning  of  the  debt  limit  pro^ 
visions,"  because  the  assessments  were  not  a  resource  of  the  munid- 
pality  unices  the  local  improvements  were  constructed,  and  the  means 
of  payment  arise  out  of  the  same  transaction  which  created  the  in- 
debtedness. So  also  wh^n  the  receipts  from  a  municipal  water  supply 
are  pledged  to  meet  an  indebtedness  incurred  in  establishing  the 
waterworks,  and  the  creditor  has  no  right  to  look  beyond  tills  86uroe 
for  payment,  it  has  been  held  that  there  is  no  indebtedness  in  tha 

U.  Renfro*  v.  Atlftnta,  140  Os.  81,  146  Ind.  466,  45  N.  G.  688,  58  A.  Ek 

78  8.  B.  449,  45  LJl.A.(N.S.>  1173.  R.  359,  35  LlR.A.  686. 

14.  Carlson  t.  Helena,  39  Mont.  82,  Notes:  44  A.  S.  R.  237  ;  23  LJt,A. 

102  Pse.  39,  17  Ann.  Cae.  1233  and  403  ;  37  UB.A.(N,S.)  1070-1072. 

note.  17.  Note:37L.R.A.(N.S.)  1070. 

Notes:  44  A.  B.  R.  239  ;  37  L.R^  18.  Qnill  v.  IndianapoUtf,  124  In4 

(WJB.)  1106.  292,  23  N.  E.  788,  7  L.R.A.  681;  KeUy 

16.  Windsor  t.  Dea  Moines,  110  la.  r.  Minneapolis,  63  Mmn.  125,  66  K.  W. 

176,  81  K.  W.  476,  80  A.  S.  R.  280.  115,  30  L.R.A.  281;  VaUeUy  t.  Park 

Notes:  17  Ann.  Caa.  1243;  37  URM  Com'rs,  16  N.  D.  26,  lU  N.  W.  615, 15 

(NJS.)  1107;  L.R.A.(N.S.)  61. 

1ft.  QtiiU  V.  Indianapolis,  124  Ind.  Notes:  59  L.R.A.  618;  37 

202,  23  N.  E.  788,  7.  IxRX  681;  Lar  (N.S.)  1072  et  8e«. 
porte  T.  Oamewell  Fire  Alarm  Td.  Co., 
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constitutional'  aaam,^*  hut  thore  is  autiiority  to  thB  owtraxy,  on  the 
ground  that  a  municipaility  cannot  pledge  itt  menues  from  any 

source  in  advance  without  creating  an  indebtedness.^  It  baa  been 
held  that  a  limitation  upon  miinicipa]  indebtedness  cannot  be  evaded 
by  the  purchase  of  the  equity  of  redemption  in  {xroperty  only,  where 
the  full  value  of  the  property  is  such  that  it  cannot  be  bought  without 
carrying  the  municipality  beyond  the  amount  allowed  by  the  con- 
stitution,^ or  by  borrowing  money  upon  the  security  of  a  mortgage 
of  property  already  belonging  to  the  municipalityf  without  giving 
the  lender  any  recourse  against  the  municipality  or  any  of  its  other 
property.'  Some  cases,  however,  expressly  make  a  distinction  between 
a  mortgage  on  property  already  owned  by  the  municipality  and  a 
purchase  money  mortgage  pAyid)liB  exclusively  out  <rf  the  income  of 
the  property  purchased  or  by  resort  to  such  property.* 

282.  Refunding  Existing  Indebtedness. — It  is  generally  conceded 
that  a  municipal  corporation  may  refund  its  existing  debt  by  the 
exchange  of  new  obligations  for  old  without  thereby  violating  a  limi- 
tation upon  indebtedness  impeded  after  the  old  obligation  was  in- 
curred.^ But  there  is  authority  to  the  effect  that  when  a  municipal 
corporation  is  indebted  beyond  the  constitutional  Umit,  it  cannot  issue 
and  sell  bonds  for  the  purpose  of  putting  into  the  treasury  money 
with  which  to  take  up  and  pay  former  obligations,  because  after  the 
new  bonds  are  sold,  and  before  the  old  bonds  can  be  called  in,  the 
indebtedness  of  the  municipality  would  be  increased.'  It  would 
seem,  however,  that  this  distinction  is  unsound,  because  it  overlooks 
the  phnciple  tiiat  an  obligation,  cannot  be  reckoned  as  an  'indebted- 
ness when  there  are  funds  in  the  treasury  avai^le  to  meet  it* 

19.  Notes:  59  LJI.A.  017}  37  L.R.A.  l25,  65  k  W.  116,  30  L.B.A.  281. 
<N.S.)  1085.  '    Kote:  3-LJEl.A.(K.S.)  66«. 

20.  Fey  Coenr  d'Akne,  23  Idaho  4.  Uaish  v.  Axieona,  IM  U.  8.  508; 
32,  129  Pae.  043,  43  L.E.A;(N.S.)  ;I7  S.  Ct.  183,  a  U.  S.  (U  ad-)  567^ 
;095:  Sehnell  t.  Bock  laUnd,  832  UL  Quroa  v.  Second  Ward  Sav.  Bank,  86 
89,  83  N.  £.  462, 14'i;.R.A.(N.S.)  874.  Ted.  272,  30  C.  G.  A.  38,  49  L:r.A. 

1.  Voss  T.  Waterioo  Water  Co.,  163  S34. 
Ind.  69,  71  K.      208,  106  A.  S.  R.     Notee:  44  A.  6.  B.  240:  28  L.R.A. 
201,  2  Ann.  Caa.  078,  66'URJl.  95;  407,  408  ;  37  L(R.A.(N.S.)  1099-1103; 
Sddy  Valve  Co.  v.  Crown  Point,  l66  21  Ann.  Caa.  1334. 
Ind.  Old,  76  N.  B.  536, 3  L.R.A.(N.S.)     5.  Doon  Tp.  v.  Gaminina,  148  XJ.  S. 

■(.  Ct 


684  and  note;  Lesser  v.  Warren,  237  366,  12  8.  Gt  220,  35  U.  8.  (L.  ed.) 
Pa.  St.  501,  86  Atl.  830,  43  L.R.A.  1044. 

(N.S.)  830.  Notes:  44  A.  S.  R.  240;  21  Ann. 

Nota:  44  A.  S.  R.  234;  87  L.RA.  1335. 
<N.S.)  1105,  1106.  0.  Veateh  v.'Momow,  18  Idako  313, 

2.  Palmer  v.  Allraquerqne,  19  N.  M.  109  Pae.  722,  21  Ann.  Gas.  1338  and 
285,  142  Fac.  929,  L.R.A.1916A  1106.  note;  National  Life  Ins.  Co.  v.  Mead, 

3.  Swansoa  v.  Oftumwa,  118  lai  161,  18  S.  D.  37,  82  K.  W.  7&  70  A.  S. 
91  N.  W.  1048,  50  L.R.A.  630  and  B.  .876,  48  hAAi  TVS, 

note;  Kelly  t.  Minneapolis,  63  Minn.  ... 
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3S3.  A]>^ieaition  of  limitftdon  to  Hnnicipality  within  Huac^aUty; 
EIFect  of  ConsoUdatioii.~A  ooastitutional  limitatacm  upon  the  iudebt* 
edness  of  public  corporations  applies  to  each  such  corporation  as  a 
distinct  entity  and  not  as  a  portion  of  a  larger  body ;  thus  the  pro- 
portional part  of  the  debt  of  the  state,  or  of  the  county,  is  not  to  be 
reckoned  in  deta*mining  tbe  total  indebtedness  of  a  municipality 
therein.^  It  Bometimes  h^pens  that  there  are  two  governmental, 
bodies  exercising  different  public  functions  within  precisely  the  same 
boundanes,  as  when  the  boundaries  of  a  city  are  coincident  with  those 
of  a  county,  or  of  a  school  district  In  such  cases  if  each  suc^  body 
is  a  distinct  and  independent  corporation,  its  indebtedness  should 
be  reckoned  separately,^  but  if  one  of  the  bodies  is  not  a  separate 
corporation,  but  merely  a  board  or  department  of  the  other,  its  indebt- 
edness must  be  included  as  part  of  the  indebtedness  of  the  corporation.* 
The  consolidation  of  m,unicipalities  does  not  increase  indebtedness. 
Therefore,  a  statute  authorizing  such  consolidation  will  not  be 
adjudged  unconstitutional  because  iftid  indebtedness  of  the.  munici- 
pality when  consolidated  must  exceed  tiie  .amount  which  any 
municipality  is  authorized  to  incur.'**  * 

784.  Effect  of  Debt  Limit  on  Municipal  Obligations  in  Excess 
Thereof. — Constitutional  limitations  upon  municipal  indebtedn^ 
have  no  effect  upon  obligations  incurred  prior  to  the  adoption  thereof. 
Such  is  not  their  purpose  and  if  it  were,  the  obligation  of  pre-existing 
contracts  could  not  be  thus  impaired  without  violating  the  constitu- 
tion of  the  United  States.^'  Such  limitations  when  contained  in  a 
state  constitution  require  no  legislative  action  to  bring  them  into 
full  force  and  effect.'*  All  indebtedneas  incurred  beyond  the  con- 
stitutional limit  is  void  and  unenforceable,'*  and  the  fact  that  the 
municipality  has  had  the  benefit  of  the  contract  by  which  the  indebt- 

7.  Chicago,  etc.,  a  Co.  y'.  Otoe  N.  E.  410,  6  L.R.A.  366. 
County,   16  WaU.   667,  21  U.   S.     Note:  44  A.  S.  R.  241. 

(L.   ed.)   375;   Ex   parte  Newport,  11.  Note:  44  A.  S.  R.  241.   And  see 

141  Ky.  329,  132  S.  W.         Ann.  CovBSTruTMMTAL  Law,  vol  6,  p.  331. 

Caa.  lSa2C  447  and  not*,  37  L.BA.  12.  Beard  v,  HopkinsvUle,  95  Ky.. 

(N.S.)  1034.  239,  24  S.  W.  872. 44  A.  8.  B.  292  and 

Notes:  44  A  S.  R.  241;  23  'LJt.A.  note,  38  LJLA  402. 

408;  37  LJB.A.(N.S.)  U08.  13.  Sntco  v.  Petit,  74  CaL  332,  19 

8.  Ex  parte  Newport,  141  £7.. 329;  Pac.  7,  6  A.  S.  R.  442;  Laporta  t. 
132  S.  W.  680,  Aan.  Cas.  19120  447  (Jewell  Tin  Alarm  Tel.  Co.,  146  Ind. 
and  note,  37  L.B<A(N.&)  1034';  Val-  466»  46  N.  £.  588,  68  A  S.  R.  359,  35 
leUy  V.  Park  Com'rs,  16  N.  D.  .26,  lU  I^RA,  686 ;  First  Nat.  Bank  t.  Doon, 
N.  W.  615,  16  UB.A.(N^.)  6L  .  861a.  330,  ^  N.'W.  301,  41  A.  S.  R. 

Notes:  59  LJtA.  819;  87  .L.R.A  489;  In  re  Afton,  43  OUa.  72a,  144 
(N.8.)  U08.  Pac  184^  L,aAJ;915D  978. 

».  Orvis  T.  Paxk  Com'rs,  88  la.  674,     Note:  44  A.  S.  R.  242. 
66N.  W.  294,45A.  S.  a252.i  [.  See  as  te  aegotuUe  iiutnwttto  is- 

Kete:  37  ,UR.A.(N.S.)  U09.  .  fta,<par.  31& - 

10.  Tme  V.  Davis,  133  IU.;522,  22 
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edness  was  iticnixed  does  not  reoldfir  it  Uabie  u^ooa  an  napUed  obligft- 
tion  to  pay  the  value  thereof."   Ignorande  by  the  creditor  of  Uie 

existence  of  the  debt  limit  or  of  the  fact  that  it  had  been  exceeded 
will  not  validate  his  claim.  If  by  law  the  indebtedness  of  the  maniei- 
paHty  cannot  exceed  a  certain  sum,  peisons  proposing  to  become  its 
creditors  must  ascertain,  at  their  pehl^  whetiier  tfa«  credit  thsy  propose 
to  extend  will  carry  the  municipal  indebtedness  beyond  the  constitu- 
tional or  statutory  limif  One  who  sells  personal  property  to  a 
munidpal  corporation  for  use  in  its  public  affairs  at  a  time  when  the 
centraot  for  purchase  is  unenforce^le  beoause  exceeding  the  oon- 
atitutionaJ  debt  limit,  but  who  retains  a  lien  on  the  proper^^  for  the 
purchase  price,  may,  however,  enforce  his  lien  by  sale  of  the  property 
for  satisfaction  of  the  purchase  money  debt,^  and  it  has  been  decided 
that  a  contract  made  by  a  municipal  corporation  by  which  it  incurs  an 
indebtedness  in  excess  of  the  constitutional  limit  is,  after  it  is  per- 
formed, valid  and  enforceable  up  to  the  constitutional  limit,  but 
invalid  as  to  the  excess,  whethw  it  is  severable  or  not.*'  It  has  been 
held  that  the  entry  of  a  judgment  against  a,  municipal  corporation 
is  not  the  creation  of  indebtedness  in  the  constitutional  sense,  but  is 
simply  evidence  of  a  pre-existing  debt  which  had  been  created  prior 
to  the  time  the  court  rendering  it  was  called  uptm  to  act.  If  the 
indebtedness  which  had  previously  been  created  was  in  excess  of 
the  constitutional  limit,  this  was  a  matter  which  ^e  defendants 
should  have  pleaded  in  defense  to  the  action  brought  to  recover  the 
amount  due.  The  constitutional  provision  is  not  self-executing  or 
self-enforcing.  It  is  purely  a  matter  of  defense  to  recovery  upon  a 
contract  which  creates  a  debt  in  excess  of  the  limitation  provided; 
and  if  not  interposed  at  the  proper  time,  and  in  a  legal  manner,  it  is 
waived.'"  This  principle  does  not,  however,  apply  to  a  collusive 
attempt  to  evade  the  debt  limit  by  a,  judgment  entered  by  consent 
or  confession."  ' 

XL  HoOillinaj  v.   Joint   School     Note,-  44  A.  S.  B.  342. 
DisL,  112  Wis.  SSi,  88  N.  W.  810,  88    /16.  Bavdwell  v.  Soutkem  Engine, 
A.  S.  B.  9«9,  58  LJLA.  100.  etc.,  Worics,  130  Ky.  222,  U8  8.  W. 

16.  Bnehanan  v.  Utshfidd,  102  U.  07,  00  IiJLA.(N.S.)  IVK 
S.  278,  26  V.  S.  (L.  ed.)  138;  Smith     17.  HeOilUvray   t.   Joint  School 
v.  Broderic^  107  GaL  644,  40  Pae.  Dirt.,  US  Wis.  364,  88  N.  W.  810,  88 
1033, 48  A.  S.  B.  187;  State  v.  Hdana,-  A.  S.  B.  860,  58  LJLA.  100. 
24  ICont  621,  63  Pae.  99,  81  A.  8.  B.     18.  Bdsmndson     Tw  IiideMndflot 
453  and  note,  55  L.B.A.  336;  Onttfr-  Sdbool  Dist,  98  la.  639, 67  N.  W.  671, 
Fanha,  etc.,  Co.  v.  Oealalla.  40  Neb.  60  A  S.  B.  224  Mid  note. 
775,  68  N.  W.  513,  «  A.  8.  B.  696;     Note:  71  A.  8.  B.  052. 
In  re  Aftoir,  43  OUa.  730,  144  Pac     19.  Smith  v.  Broderiek,  107  CaL 
184,.L.B.A1915D  978;  MeCKllivny  t.  644,  40  Pao.  1033,  48-  A.  8.  B.  187; 
Johit  Sifattol  Diatvt  ISA  Wis.  364,  88  Grand  laUiid,  etc,  'B.  Go.  v.  Baker, 
N.  W.  310,  88  A.  8.  B.  960^  68-i>:B.A.  6  Wyo.  869,'  45  Pae.  494, 71  A.  a  B. 
100.  926,  34  LM.JL  835. 
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X.  Bonds  Aim  Waxrants 

285.  NegotUinity  of  Municipal  Obligations  Generally. — Munici- 
pal warrants,  or  orders  upon  a  municipal  disbursing  officer  for  the 
payment  of  money,  even  if  assignable,  are  not  negotiable  paper  so 
as  to  invest  a  bona  fide  purchaser  for  value  with  any  better  title  than 
his  assignor.**  A  municipal  corporation  may,  however,  when  duly 
authorized  by  the  legislature,  issue  negotiable  notes,  which  have  all 
the  attributes  of  commercial  piiper.'  Fat  many  years  the  form  of 
obligation  used  to  raise  money  for  municipal  improvements  when 
the  loan  was  for  a  large  sum  and  intended  to  cover  a  long  twm  of 
years  was  an  instrument  under  seal,  known  as  a  "oertifioate  <tf-  loan" 
with  certificates  for  interest  attached,  payable  to  the  bearer  at  par* 
ticular  times  within  tiie  year,  at  soma  particular  piace^  being  a  part 
of  the  oontraet^  &om  which  they  must  be  cut  off  to  be  iHesented  for 
payment  But  now,  in  .their  use,  they  are  oatied  bonds,  with  coupons 
for  interest— 4  coupon  bondr-MM)upon  being  the  internet  payable 
sparable  from  the  oei^ficate.  of  loan,  for  the  purpoae  of  receiving 
it.  But  neither  tha  instrument  nor  coupon  has  any  of  the  l^gal 
obazactertiftics  of  a  bond  in-  its  ori^al  soose  «th^  with  or  without 
a  penalty,  though  both  are  written  acknowledgments  for  the  pay- 
ment of  a  debt.'  Such  inatnuuenta.  when  payable  to  order,  or  to 
bearer,  have  by  universal  commercijal  usage  and  consent  all  the 
qualities  of  commercial  paper.* 

286.  Essential  Requisites  of  Negotiabillt7.-T-MunicipaI  bonds,  like 
bank  notes,  or  bills  of  exchange,  or  promissory  notes,  must  in  them- 
selves contain  every  essential  requisite  of  negotiability  in  order  to  be 
n^otiable.^  Tliey  must  contain  a  promise  to  pay  unconditionally 
and  at  all  events,  and  a  miinicipal  bond  made  payable  on  a  con- 

80.  See  infra,  par.  326.  €92,  28  A.  S.  R.  395;  Rome  Bank  v. 

1.  See  infra,  par.  526.'  Rome,  19  N.  Y.  20,  76  Am.  Dec.  272 

8.  Amey  v.  Allegheny,' 24  How.  364,  and  note;  Burnett  v.  Maloney,  97 

16  D.  S.  (L.  ed.)  614.         ''  Tenn.  697,  37  S.  W.  689,  34  L.R.A. 

8.  Amey  v.  All^en^,  24  How.  364,  641. 

16  U.  B.  (L.  «d.)  614;  Oelp«ke  v.  Da-  Notes  i  51  A.  8.  R.  823-,  6  Ann.  Cas. 

buque,  1  WaH.  ITS,  17  U.  S.  <L.  ed.)  196. 

620 ;  Thompson  v.  Lee  Comity,  3  Wall.  But  see  IHamond  t.  Lawrence  Conn- 

327,  19  U.  S.  (L.  ed.)  177;  Marion  ty,  37  Pa.  St.  35?,  78  Am.  Dec.  429, 

CoTmty  V.  Clark,  04  C.  S.  278,  24  in  which  it  is  held  that  mmiicipal  bonds 

n.  S.  (h.  ed.)  60;  Lincoln  v.  Cam-  in  aid  of  railroads  ar6  not  commercial 

bria  Iron  Co.,  103  U.  fi.  ^2,  26  paper  in  Pennsylvania  and  even  in 

U.  S.  (L.  6d.)  518;  Awrora     West,  the  haftds  of  innocent  and  rem6te  pur- 

22  Ind.  88,  86  Am.  DeDi'413;  Clapp  chasers  are  snbject  to  the  equities  ex- 

Cedar  Gonaty,  6  la.  16,  68  iun.  isting  against  than' wheh  in  the  hands 

Dee.  678 ;  State     Kiowa  County,  39  of  the  first  porehasm  from  the  com* 

Kan.  657,  19  Pae.  926,  7  A.  8.  B.  p&ny,  and  the  interest  coapons  an  sub- 

569 ;  State  t.  Sidins  County  Ooort,  48  jeet  to  the  same  eqnitice. 

Mo.  390,  8:  Am.  Re^.  108;  North  v.  4.  Kote:  S^Aoa.  Caa  197.  ^ 
Platte  County,  29  Neb.  447,  45  N.  W. 
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tingency  which  may  never  happen  is  notmogotiable,*  nor  is  a  munici- 
pal bond  negotiable  which  contains  a  promise  to  p^y  only  out  of  a 
special  fund  which  may  or  may  not  be  adequate.*,  A  bond  providing 
for  the  payment  of  exchange  on  a  point  other  than  the  place  of 
payment,  in  addition  to  principal  and  interest,,  is  not  a  negotiable 
instrument.^  The  fact  ibat  a  municipal  bond  is  under  seal  does  cot, 
however,  destroy  its  negotiability  as  would  be  the  caae  with  a  promis- 
sory note.'  Municipal  bonds  are  usually  nmde  payai>le  to  bearer, 
and  in  such  case  they  are  negotiable  by  n^ere  d^ivery,*  but  they  are 
someUmes  made  payable  to  a  designated  person  or  bis  order,  and  in 
such  case  are  negotiable  by  indorsement  and  delivery.  The  failure 
to  insert  in^a  municipal  bond  not  payable  to  bearer  the  name  of  the 
payee  does  not  affect  its  negotiabiii^.^*  A  registered  bond,  which 
can  only  be  transferred  on  the  boo^  of  the  municipal  treasury,  is 
not  a  negotiable  instrument,  at  least  so  far  as  to  vest  title  in  a  pur- 
chaser from  one  not  the  true  owner,^^  or  to  entitle  an  assignee  of  the 
bond'  to  reoover  the  amount  thereof  from  the  municipality,  when  it 
has  paid  the  prason  appearing  on  its  books  as  the  owner.'* 

287.  Pover  to  Issue  Negotiable  Bonds  and  Notes  Generally. — 
Vouchers  for  money  due,  certificates  of  indebtedness  for  services 
rendered  or  for  property  furnished  for  the  uses  of  the  city,  orders  or 
drafts  drawn  by  one  city  officer  upon  another,  or  any  other  device 
of  the  kind,  used  for  liquidating  the  amounts  legitimately  due  to 
public  creditors,  are  of  course  necessary  instruments  for  carrying  on 
the  machinery  of  municipal  administration,  and  for  anticipating  the 
collection  of  taxes,  and  may  be  issued  without  express  legislative 
authority.**  Such  instruments  may  be  made  assignable,  like  any 
oth«r  chose  in  action,**  and  it  has  beien  held  that  they  may  be  made 

5.  Blaekman  v.  Lehman,  63  Ala.     Note:  6  Aim.  Cas.  J97.  , 

647,  35  Am.  Bap.  57.  11.  SooUana  t.  Bollins,  173  Masa. 

Note:  5  Ann.  Css.  197.               '  275,  53  N.  E.  863,  73  A.  3.  R.  284. 

6.  Northern  Trust  Co.  v.  Wilmette,  12.  Chapman  v.  Charleston,  30  S. 
220  lU.  417,  77  N.  £.169,  6  Ass.  Caa.  C.  549,  9  S.  E.  591, 3  L.B.A-  3U. 

193  and  note  13.  Claiborne  County  v.  Brooka,  lU 

7.  Flagg  V.  School  Dist.  No.  70,  4  U.  S.  400,  4  S.  Ct.  489,  28  U.  B.  (L. 
N.  D.  30,  58  N.  W.  499,  26  L.R.A,  363.  ed.)  470:  Hill  v.  Memphia,  134  U.  S. 

8.  Blackman  v.  Lehman,  63  Ala.  X98,  10  S.  Ct.  562,  33  U.  S.  (L  ed.) 
647,  35  Am,  Rep.  57}  Aurora  v.  West,  887;  Merrill  v.  Monticello,  138  V.  S. 
22  Ind.  88,  85  Am.  Dec  413;  Clapp  ?.  673,  11  S,.Ct.  441,  34  IJ.  S.  (L.  ed.) 
Cedar  Coimty,  5  la-  16,  68  Am.  De^  1069;  Ail«i  v.  LaFayette,  89  Ala.  641, 
678.  8  So.  30,  9  L.R.A.  497. 

9.  Thompson  v.  Lee  County,  3  Wall  14-  People  v.  Johnson,  100  HI.  537, 
327,  18  U.  S.  (L.  «L)  177.          ■  •  ,  38  Am.  Rep.  63;  Newgan  v.  New  Or- 

Note:  5  Ann.  Caa.  197.  J^ns,  43  La.  Ann.  163,  7  Sa  565,  21 

10.  Manhattan  Sav.  last.  v.  New  A-  S.  R.  368;  Fucgezeon  v.  Staples, 
York  Nat.  Exeh.  Bank,  170  N.  T.  68,  82  He.  169,  19  AtL  1S8,  17  A.  S.  B. 
62  N.  E.  1079,  88  A.  S.  R.  640.  470.  . 
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interest  bearing.^*  In  such  case,  if  the  instnitnenta  were  irregularly 
or  fraudulently  issued,  the  municipality  could  not  be  compelled  to 
pfty  them,  even  if  they  had  been  assigned  for  Value  to  one  who  was 
innocent  or  ignorant'  of  the  fraud  or  irregularity,"  But  to  invest 
Bucb  documents  with  the  character  and  incidents  of  commercial 
paper,  eo  as  to  render  them  in  the  hands  of  bona  fide  holders  absolute 
obligations  to  pay,  however  irregularly  or  fraudulently  issued,  is  an 
abuse  of  their  true  character  and  purpose.  It  has  the  effect  of  con- 
verting a  municipal  organization  into  a  trading  company,  and  puts 
it  in  the  power  of  corrupt  officials  to  involve  a  political  community 
in  izretrievable  bankruptcy.  It  was,  however,  at  first  held  by  the 
supreme  court  of  the  United  States  and  is  still  held  by  some  of  the 
ftate  courts  that  when  a  municipal  corporation  has  power  to  borrow 
money  for  a  certain  purpose,  it  has  implied  power  to  issue  negotiable 
bonds  to  raise  money  for  such  purpose,  on  the  ground  that  the  issuing 
of  bonds  is  merely  a  customary  and  convenient  way  of  borrowing 
moncty.^'  Later  decisions  of  the  United  States  supreme  court,  which 
are  in  accord  with  the  rule  prevailing  in  the  majority  of  the  states, 
hold  that  a  municipal  corporation  cannot  without  express  authority 
give  to  its  bonds,  warrants,  notes  or  other  evidences  of  indebtedness 
the  quality  of  n^otiable  paper  so  that  it  will  be  precluded  from  aetr 
ting  up  equitable  defenses  in  an  action  brought  on  an  instrument 
of  such  character  by  a  bona  fide  holder  for  value.^^  Nor  is  it 
one  of  the  implied  powers  of  a  municipal  corporation  to  issue  notes 
intended  to  pass  as  curren<^  or  as  a  circulating  medium.^'  Even 
express  authority  to  bwrow  money  and  to  issue  negotiable  bonds  and 

15.  See  infra,  par.  331.  cord  t.  Robinaon,  121  U.  S.  165,  7  S. 

16.  See  supra,  par.  285;  infra,  par.  Ct.  937,  30  U.  S.  (L.  ed.)  885;  Young 


17.  Seybert  t.  PitUburg.  1  WaU.  Ct.  107,  33  U.  S.  (U  ed.)  356;  MerriU 
272,  17  U.  S.  (L.  ed.)  553;  Rogers  v.  v.  Monticelio,  138  U.  S.  673,  11  S.  Ct. 
Burlington,  3  WaU.  654,  18  tJ.  S.  (K  441,  34  U.  S.  (L.  ed.).  1069;  Brenham 
ed.)  79;  Mitchell  v.  Burlington,  4  v.  Qerman  American  Bank,  144  U.  S. 
Wall.  270, 18  U.  S.  (L.  ed.)  350;  Gal-  173,  12  S.  Ct.  559,  38  U.  8.  (L.  ed.) 
flna  V.  Corwith,  48  lU.  423,  95  Am.  390;  Sutro  v.  Pettit,  74  Cal.  332,  16 
Dec.  567;  Rnahville  Gas  Co.  v.  Rush-  Pae.  7,  5  A.  S.  R.  442;  Swanson  v.  Ot- 
ville,  121  Ind.  206,  23  N.  E.  72,  16  A.  tumwa,  131  la.  540,  106  N.  W.  9,  9 
B.  R.  388,  6  L.R.A.  315;  Williamsport  Ann.  Gas.  1117,  6  L.R.A.(N.8.)  860; 
V.  Com.^  S4  Pw.  St.  487,  24  Am.  Rep.  Newgaas  v.  New  Orleane,  42  La.  Ann. 
208;  Mills  V.  Gleason,  U  Wis.  470,  78  163,  7  So.  565,  21  A.  S.  R.  368;  WeU 
Am.  Dee.  721:  t.  Newborn,  126  Tean.  223,  148  B.  W. 

NotM:  98  Am.  Dec.  666  ;  61  A.  8.  680,  Ann.  Cas.  1913E  26  note, 

B.  830;  Ann.  Cas.  1913E  40,  41.  t.R.A.1915A  1009  and  note. 

18.  PoHce  Juiy     Britton,  15  Wall.  Note:  51  A.  S.  R.  830. 

566,  21  U.  S.  (L.  ed.)  251;  Nashville  19.  Thomas  ▼.  Richmond,  12  WaH. 

.V.  Ray,  19  Wall  468,  22  V.  S.  (L.  ed.)  349,  20  U.  S.  (Lt  ed.)  453;  little  Bock 

104;  Wells  v.  Pontotoc  County,  102  v.  Merchants  Nat.  Bonk,  98  U.  S.  SOflL 

XJ.  8.  «26,  a6  U  8.  (U  ed.)  122;  Con-  25  U.  8.  (U  ed.)  10& 
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c«rtificat«6  does  not  authorize  the  usuano«  of  small  biUs  intended  to 

einsulate  aa  currency.'* 

288.  Express  Antherity  te  Issue  Negotiable  Paper.— Thwe  are 
cases,  undoabtedly,  in  whioh  it  is  pn^ter  and  deaixable  that  a  limited 
power  to. issue  long  t^rm  interest  bearing  negotiable  bonds  should 
be  conferred  on  a  munimpality,  as  where  some  extensive  public  work 
is  to  be  perfomted,  the  expense  of  whioh  is  beyond  the  immediate 
resources  of  reasonable  taxation,  and  capable  of  being  fairly  and 
justly  spread  over  an  extended  period  of  time.  Such  cases,  however, 
belong  to  the  exercise  of  legislative  discretion^  and  are  to  be  governed 
and  regulated  thereby.  Where  the  power  ia  clearly  given,  and  securi- 
ties have  been  issued  in  conformity  therewith,  they  will  stand  on  the 
same  basis  and  be  entitled  to  the  sfune  privileges  as  public  securities 
and  commerciaJ  paper  generally.'  The  isauanee  of  bonds  for  munici- 
pal purposes  is  germane  to  the  primary  objects  of  the  incorporation 
of  a  municipality,  and  a  provision  in  a  city  charter  authorizing  the 
issue  of  negotiable  bonds  for  certain  purposes  does  not  make  the 
charter  objectionable  as  a  statute  containing  more  than  one  subject.' 
While  it  is  considered  unsound  finance  for  a  municipal  corporation 
to  issue  long  term  bonds  for  current  expenses,  if  the  legislature  author- 
izes the  issue  of  bonds  for  such  purpose,  the  courts  cannot  interfere.* 
As  municipal  corporations  have  no  power  to  issue  bonds  except  by 
legislative  permission,  the  legislature,  in  granting  permission  to  a 
municipality  to  issue  its  bonds,  ~  may  impose  such  conditions  as  it 
may  choose,  and  unless  the  conditions  are  complied  with  the  issue 
is  unauthorized  and  the  bonds  are  invalid.*  Also,  where  proceeding 
have  been  begun  under  a  statute  authorizing  an  issue  of  bonds,  and 
the  statute  is  then  repealed,  bonds  issued  thereafter  are  void,  in  the 
absence  of  a  saving  clause,  or  the  prior  vesting  of  contractual  rights ; 
but  where  the  municipality  has  previously  contracted  a  sale  of  the 
bonds,  and  nothing  remains  to  be  done  but  to  deliver  them,  a  subse- 
quent delivery  will  be  sustained.*  Purchasdrs  of  securities  of  munici- 

ao.  Thtanaa  v.  Riehmond,  12  Wall.  Hindekoper,  98  U.  8.  98,  25  U.  S.  (L. 


1.  Moran     Hiami  County,  2  Black  119,  25  U.  S.  (L.  ed.)  880;  Ottawa  t. 

722,  17  U.  S.  (L.  ed.)  342;  Qelpcke  v.  Portsmonth  First  Nat.  Bank,  105  0. 

Dubuqae,  1  Wall  17S,  17  U.  S.  (L.  S.  342,  26  U.  8.  (L.  ed.)  1127;  Black- 

ed)  520;  Mercer  t.  Haeket,  1  Wall,  man  v.  Lehman,  63  Ala.  647,  35  Am. 

83,  17  U.  8.  (L.  ed.)  548;  LeziBgcoD  Rep.  57. 

V.  Butler,  14  Wall.  282,  20  U.  S.  (L.  Note:  98  Am.  Doe.  680,-  683. 

ed.)  809;  Nashville  v.  Ray,  19  Wall  2.  Jndson  v.  BeaBemer,  87  Ala.  240, 

468,  22  n.  S.  (U  ed.)  164;  Converse  6  So.  267,  4  L.B.A.  742. 

T.  Ft.  Scott,  92  V.  8.  503,  23  U.  S.  (L.  3.  Jones  v.  Camden,  44  8.  C.  SU» 

«d.)  =621;  Humboldt  Tp.  t.  Long,  92  23  S.  E.  141,  51  A.  S.  R.  8191 

U.  a  642, 23  U.  S.  (L..ed.)'752;  Crom-  1  Hill  t,  Memphis,  134  U.  8.  IML 

V.  Sae  County,  96  U.  S.  51,  24  10  S.  Ct.  562,  33  U.  S.  (L.  ed.)  887. 

U.  8.  (L.  ed.)  6S1;  Daviess  Connty  v.  6.  Not*:  AQn.:GaS:  191il£  4M.  - 

m 


349,  20  0.  S.  (L.  ed.)  453. 


ed.)  112;  Bobarta  v.  BoUee,  101  U.  S. 
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paUti«8  having  only  a  ^eoial  power  to  issue  them  for  a  particular 
purpose  must  see  that  the  conditions  prescribed  for  the  exercise  of 
the  power  existed  in  the  absence  of  recitals  in  the  securities  them- 
selves upon  which  the  purchasers  have  a  right  to  r^y.*  When,  how- 
ever, U;ie  legislature  grants  to  a  municipality  the  right  to  issue  bonds 
it  necessarily  leaves  to  such  municipality  much  discretion  as  to  .the 
conditions  of  such  bonds,  and,  excepting  as  it  is  resbricted  by  the 
terms  of  the  act  granting  the  authority,  such  municipality  has  dis- 
cretion to  issue  such  bonds  as  will  best  accomplish  the  general  object 
to  secure  which  their  issue  was  authorized.^ 

289.  Implied  Grant  of  Aathoiity  te  Issue  Negotiable  Papers 
While  authority  to  issue  negotiable  bonds  may  aometimes  be  neces- 
sarily implied  from  the  grant  of  some  other  power  to  a  municipal 
corporation,  such  authority  will  not  be  taken  to  have  been  granted 
unless  no  other  construction  is  reasonably  possible.  Thus  it  is  a 
settled  rule  that  power  to  make  public  improvements,*  or  to  subscribe 
to  the  stock  of  a  railroad  corporation,'  or  to  make  a  donation 
thereto,"  or  even  to  borrow  money,*'  does  not  by  implication  author- 
ize the  issuance  of  negotiable  bonds.  Power  to  fund  any  and  all 
debts  doe^  however,  authorize  the  issue  of  negotiable  bonds,''  and 
power  to  "issue  bonds"  for  a  specified  purpose  given  to  a  municipal 
corporation  by  its  charter  include  the  power  to  make  suoh  bonds 
negotiable."  It  has  also  been  held  that  power  to  issue  bonds -is  given 
to  a  municipal  corporation  by  statutory  authority  to  make  a  donation 

6.  Merchants'  Exch.  Nat.  Bank  v.  540,  106  N.  W.  9,  9  Ann.  Cm.  HIT,  6 
Bei^en  County,  115  U.  S.  384,  6  8.  Ct.  L.R.A.(N.S.)  860. 

88, 29  U.  S.  (U  eA.)  430;  State  t.  New-  11.  Police  Jury  t.  Britton,  15  Wall, 

ton  County,  165  Ind.  262,  74  N.  E.  566,  21  U.  S.  (L.  ed.)  251;  WaU  v. 

1091,  6  Ann.  Cas.  468;  State  v.  Saline  Monroe  Cturnty,  103  U.  8.  74,  26  U.  S. 

County  Court,  48  Mo.  390,  8  Am.  B«p.  (L.  ed.)  430;  Claiborne  County  v. 

108.  Brooks,  Ul  TJ,  S.  400,  4  S-  Ct.  489,  28 

7.  Paokwood  v.  Kittitas  County,  15  U.  S.  (L.  ed.)  470:  HiU  v.  Memphis, 
Wash.  88,  45  Pnc.  640,  56  A.  8.  1L  134  tJ.  S.  198,  10  S.  Ct  562,  33  U.  S. 
a75.  33  L.E.A.  673.  (L-  ed.)  887;  Merrill  v.  Monticello,  138 

8.  Police  Jury  v.  Biitton,  15  W*n.  S.  673,  11  S.  Ct  441,  34  U.  S.  (L. 
fiee,  21  U.  S.  (L.  ad.)  261;  Claiborne  1069;  Brwihwn  v.  German  Amer- 

166; 

886' 

8.  Ct  1101, 32  U.  8.  (L.  ed.)  77;  Nor-  "No^^V  5'w"CW  mi  Ann.  Gas. 

ton  V.  Dyersburg,  127  U.  S.  160,  8  S.  1913E  35. 

Ct  1111,  32  U.  S.  (L.  ed.)  85;  Hia  V.  12.  Caas  t.  Shores,  95  U.  8.  875,  24 

Memphis,  134  U.  S.  198, 10  S.  Ct  662,  U.  S.  (L.  ed.)  419. 

33  n.  S.  (L.  ed.)  887.  IS.  Klamath  Falls  t.  Sachs,  36  On. 

Note:  Ann.  Gad.  1913E  40.  325,  67  Pae.  329,  76  A.  &  B.  601. 

10.  Swanson      Ottumwa,  131  la.  Nota:  5  Ann.  Caa.  197.  1 
B.C.L.yol.XIX.— 63.  908 
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''of  nonisy  or  ot3i«r  secuTitiee"  for  a  certain  puipose,**  and  Uiiftt  power 
to  issne  certificates  of  indebtedness  in  negotiable  form  is  included 
in  statutory  authority  to  issue  "interest  bearing  bonds,  certificates 
of  indebtedness,  or  other  obligations." 

290.  Necessity  of  Strict  Compliance  with  Legislative  Authority. — 
If  the  legislature  limits  the  term  of  the  municipal  bonds  wliich  it 
has  authorized  to  be  Issued,  bonds  having  a  greater  or  less  term  to 
run  are  void.**  It  is  held  in  some  jurisdictions  that  power  to  issue 
bonds  does  not  justify  the  issuance  of  bonds  payable  in  gold  coin 
of  the  United  States  of  the  present  weight  and  fineness,'^  but  tbei-e 
is  also  authority  to  the  contrai*y.**  And  it  is  held  that  power  lo 
issue  bonds  payable  in  gold  coin  or  lawful  money  gives  the  mimici- 
p^ty  the  dptioh  of  making  them  payable  in  gold  coin  only  or  in 
lawful  money  generally. If  the  statutory  authority  to  a  munici- 
pality to  issue  bonds  confines  the  payment  of  the  interest  coupons 
thereon  to  a  specific  place,  it  is  a  material  departure  from  such  author- 
ity to  issue  bonds,  the  interest  coupons  on  which  are  payable  at  some 
other  place,"  but  if  the  authority  is  to  issue  bonds  with  interest 
payable  annually,  it  is  not  a  material  departure  if  the  interest  is 
made  payable  semiannually,^  even  if  the  interest  so  paid  is  at  the 
highest  rate  authorized  to  be  paid  per  annum.'  Power  to  issue  bonds 
in  aid  of  a  railroad  authorizes  a  municipality  to  obtain  money  upon 
a  guaranty  of  the  bonds  of  the  railroad  company.*  Power  to  issue 
bonds  to  aid  in  the  completion  of  a  railroad  applies  only  to  railroads 
the  building  of  which  has  been  begun.* 

291.  Conditions  Precedent. — In  many  of  the  states  the  statutes 
authorizing  the  issuance  of  municipal  Ixmds  require  the  performance 

14.  Lund  T.  Chippewa  County,  93  6  So.  20^  4  LR.A.  742;  Packwood  v. 

WiB.  640,  67  N.  W.  927,  34  LR.A.  131.  Kittitas  County,  15  Wash.  88,  45  Pac. 

16.  Denver  v.  Home  Savings  Bank,  640,  55  A.  S.  R.  875,  33  Ii.R.A.  673. 

236  U.  S.  101,  35  B.  Ct  265,  50  U.  S.  19.  Murphy  v,  San  Lnis  Obispo,  U9 

(L  ed.)  485.  GaL  624,  61  Pae.  1086,  39  LB.A.  444. 

16.  Norton  v.  Dyersbnrg,  127  V.  8.  Note:  61  A.  S.  R.  852. 

160,  8  B.  Ct.  1111,  32  U.  S.  (L.  ed.)  SO:  Uiddleton  V.  St  Augnstine,  42 

85 ;  Brcnham  v.  German  American  Fla.  287,  29  So.  421,  80  A.  S.  B.  227. 

Bank,  144  U.  B.  173,  12  S.  Ct.  559,  30  - 1.  Meyer  v.  Muscatme,  1  WaU.  384> 

U.  8.  (L.  ed.)  390;  Bamum  v,  Oko-  17  U.  S.  (U  ed.)  564;  Marion  County 

lona,  14S  U.  S.  393,  13  S.  Ct.  638,  37  v.  Clark,  94  U.  S.  278»  24  ,U.  8.  (L. 

U.  S.  (L.  ed.)  495;  People's  Bank  v.  ed.)  59.    Contra,  SfcinnCT  v.  Santa 

School  Dist.  No.  52,  3  N.  D.  496,  37  Rosa,-  107  Ca».  464,  40  Pac  742,  '29 

N.  W.  787,  28  LR.A.  642.  UR.A.  512. 

Notes:  98  Am.  Dec.  679  ;  51  A.  S.  -,  2.  Meyer  v.  Moseatine,  1  Wall.  364, 

R.  851.  17  U.  S.  (L.  ed.)  564. 

17.  Bkinner  v.  Santa  Rosa,  107  CaL  S.  SaVannah  v.  Kelly,  108  U.  S.  184, 
464,  40  Pae.  742,  29  L.R.A.  512  and  2  S.  Ct.  468,  27  0.  S.  (L.  ed.)  690. 
note ;  Burnett  v.  Maloney,  97  Tenu.  4.  Stanly  County  v.  Suu^,  121  N. 
697,  37  S.  W.  689,  34  LR.A.  541.  C.  394,  28  S.  E.  539,  39  L.R.A.  439. 

18  J  udson  V.  Bessemer,  87  Ala.  240, 
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of  certain  acts  as  a  condition  precedent,  and  unless  thoee  acts  Ore 
performed  the  municipality  has  no  power  to  issue  the  bonds.'  Very 
often  the  initial  proceeding  looking  to  the  authorization  of  an  issue 
of  bonds  is  some  petition  which  is  required  to  be  presented  to  a 
desigmited  person,  officer,  or  tribunal,  and  to  be  signed  by  a  specified 
number  or  proportion  of  the  taxpayers  or  other  persons  assumed  to 
be  interested  in  the  object  which  is  sought  to  be  promoted  by  the 
issuing  of  the  bonds,  or  whose  property  may  be  subjected  to  taxation 
for  the  purpose  of  discharging  the  obligations  which  may  be  inter- 
posed by  them,  and  in  the  absence  of  a  petition  signed  by  the  specified 
nuinbfir  or  proportion  of  qualified  persons  the  municipal  autiioritiea 
have  no  power  to  act*  Another  very  common  provision  upon  tiiis 
subject  is  that  the  resolution  or  ordinance  authorizing  the  issuance 
of  bonds  shall  provide  for  the  levy  and  collection  of  taxes  sufficient 
to  discharge  the  interest  as  it  falls  due,  and  to  pay  some  designated 
portion  of  the  principal,  either^  annually  or  at  other  stated  periods. 
Where  this  statutory  provision  existe,  bonds  issued  without  comply- 
ing with  it  have  been  held  to  be  void.'  When  bonds  axe  issued  in 
aid  of  a  railroad,  the  location  of  Uie  road  in  a  certain  place  is  often 
made  a  condition  pieoedent,  eseential  to  the  validity  of  the  bonds,* 
but  it  has  been  held  tiiat  a  practical  compliance  with  the  terms  of 
the  condition  is  sufficient,  and  .  the  building  of  the  road  a  trivial 
distance  from  the  designated  place  is  immaterial  * 

292.  Special  Constitutioiial  Provisions. — The  evils  which  resulted 
from  the  frequent  grant  by  many  of  the  state  legislatures  to  munici- 
pal corporati<»i8  of  unlimited  power  to  issue  negotiable  bonds  led 
many  of  the  states  to  adopt  constitutional  provisions  either  {adhibit- 
ing the  issue  of  municipal  bonds  for  certain  purposes  or  imposing 
various  safeguards  and  restrictions  upon  the  issue  of  such  bonds,  and 
it  is  well  settled  that  bonds  issued  in  contravention  of  such  constitu- 
tional provisions  are  void."  In  ccmaidering  the  power  to  issue  munici- 
pal bonds,  and  tiieir  validity  of  invalidity  acccffding  to  the  existence 

6.  McCInre  t.  Oxford^  Tp.,  94  TT.  8.  in  the  bonds  that  they  lune  been,  see 

429,  24  U.  S.  (U  ed.)  129;  Purdy  v.  infra,  par.  301. 

Lansing,  128  U.  S.  557,  9  S.  Ct.  172,  6.  Note:  51  A.  S.  R.  839  et  seq. 

32  U.  S.  (L.  ed.)  531;  Sich  v.  Mentz  7.  Note:  51  A.  S.  R.  849. 

Tp.,  134  U.  S.  632,  10  S.  Ct,  610,  33  8.  Asrora  v.  Wast,  22  Ind.  88,  85 

U.  S.  (L.  ed.)  1074;  Deeorah  First  Am.  Dec.  413. 
Nat.  Bank  v.  Boon  DisV  Tp.,  86  la.*    Note:. 98  Am.  Dee.  674.  '  . 

330,  53  N.  W.  301,  41  A,  S.  R  489;  9.  Johnson  County  v.  Thayer,  94  U. 

State  T.  Saline  County  Court,  48  Mo.  8.  631,  24  U.  S.  (U  ed.)  133. 

390,  8  Am.  Rep.  108;  Calhonn  v.  Mil-  10.  Dixon  County  v.  Field,  111  U. 

isrd,  121  N.  Y.  69,  24       £.  27,  8  S.  S3,  4  S.  Ct.  315,  28  U.  3.  (U  ed.) 

L.RJI.  248.  360;  Hayes  v.  HoUy  Springs,  114  U. 

Note:  LtR.A.  1915A  926.  S.  120,  6  &  Ct  785,  29  U.  &  (U 

As  to  estoppel  to  doiy'that  the  «en-  ed.)  81. 
ditions  have  been  performed  by  reeitab 
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or  waat  of  power,  the  question  constantly  anaee  as  to  the  ^ect  of 
GODfltitutional  limitationa  or  restrictions  which  ore  made  after  the 
power  to  issue  bonds  has  been  given.  The  rule  to  be  gathered  fiom 
the  authoritaee  is  that  if  the  Testriction  is  directed  to  le^ative  action 
only,  it  is  merely  prospective — ^it  limits  only  the  future  action  of 
the  legislature.'^  In  a  number  of  cases  where  a  subscription  and  the 
issue  of  bonds  without  a  vote  were  authorized,  and  thereafter,  and 
prior  to  the  issue  of  the  bonds,  the  people  adopted  a  constitutional 
amendment  providing  that  the  legislature  should  be  prohibited  from 
empowering  municipalities  to  issue  bonds  without  the  holding  of  a 
municipal  election,  it  was  h^d  that  the  oonstituticmal  jwovision  was 
pnxpective,  and  did  not  invalidate  bonds  issued  without  a  vote,  upon  - 
authority  given  prior  to  ^e  constitutional  amendment.'*  On  the 
other  hand,  when  the  prohibition  is  directed  to  the  municipality,  the 
power  which  has  been  given  is  limited  or  abrogated,  as  the  case  may 
be,  if  no  vested  ri^t  has  been  acquired."  The  question  then  arises, 
what  constitutes  a  vested  right.  It  has  been  held  that  a  mere  vote  of 
a  municipality  to  issue  bonds  in  aid  of  a  railroad  company,  or  to 
subscribe  to  the  stock,  creates  no  vested  right,  tmd  that  if  a  constitu- 
tional amendment  prohibiting  such  isiue  or  subscription  is  adopted 
after  such  vote,  and  before  the  issue  or  subscription,  bonds  for  such 
purposes  cannot  lawfully  be  issued.'^  But  after  election  by  a  county 
under  authority'  of  law  to  ascertain  whetiier  it  will  issue  bonds  in 
aid  of  a  railroad,  and  after  subecribing  to  the  stock  an  agreement  to 

11.  Randolph  County  v.  Post,  93  TJ.  105  U.  S.  728,  26  U.  S.  (L.  ed.)  957; 
S.  502,  23  U.  S.  (L.  ed.)  057 Callii-  Dallas  County  v.  UcKeozie,  110  U.  S. 
way  County  v.  Foster,  03  U.  S.  567,  686,  4  S.  Ct  184,  28  U.  S.  (L.  ed.) 
23  U.  S.  (L.  ed.)  Oil;  Henry  County  285. 

V.  Nieolay,  95  U.  S.  610,  24  U.  S.  (L.  Note:  98  Am.  Dec.  669. 
ed.)  394;  Calhoun  County  v.  Qalbraith,  13.  Aspinwoll  v.  Daviess  County,  22 
99  U.  S.  214,  25  U.  S.  (L.  ed.)  410;  How.  364, 16  U.  S.  (U  ed.)  206;  Con- 
Louisville  V.  Portsmouth  Tp.  Savings  oord  v.  Portsmouth  Savings  Bank,  92 
Bank,  104  U.  S.  460,  26  U.  S.  (L.  ed.)  U.  S.  625, 23  U.  S.  (I*  ed.)  628;  Wads- 
775;  Moultrie  County  v.  Fairfield,  105  worth  v.  Eau  Claire  County,  102  U. 
U.  S.  370,  26  U.  S.  (L.  ed.)  945;  Red-  S.  534,  26  U.  S.  (L.  ad.)  221;  Bn£Ealo, 
Rock  T.  Henry,  106  U.  S.  696,  1  S.  etc,  R.  Co.  v.  Falconer,  103  U.  8.  821, 
Ct.  434,  27  U.  8.  (L.  ed.)  251.  26  V.  S.  (L.  ed.)  471;  Norton  v. 

Note:  98  Am.  Dec.  669.  Brownsville  Taxing  Dist,  129  U.  S. 

12.  Scotland  County  v.  Thomas,  04  479,  9  S.  Gt  322,  S3  U.  S.  (L.  ed.) 
U.  8.  682,  24  U.  8.  (L.  ed.)  219;  Case  774. 

County  T.  Jordan,  95  U.  8.  373,  24  U.  *   Note:  98  Am:  Dec.  669. 
8.    (L.   ed.)    419;   Ifaeon    County     14.  Coneord  v.  Portsmouth  Savings 
V.   Shoi«s,  97  n.   8.   273,  24   U.  Bank,  92  U.  S.  625,  23  V.  8.  (L.  ed.) 
8.  (L.  ed.)  889;  Schuyler  County  v.  628;  Fairfield  V.  GalhUiD  County,  100 
Thomas,  98  U.  8. 169,  25  V.  8.  {L.  ed.)  U.  S.  47,  25  U.  8.  (L.  ed.)  544;  Bnf- 
88;  Cass  County  v.  Gillett,  100  U.  S.  falo,  etc.,  R.  Co.  v.  Faleoner,  108  U. 
68S,  25  U.  8.  (I*  ed.)  585-,  Louisiana  S.  821,  26  0.  8.  {L.  ed.)  471. 
T.  Taylor,  105  U.  8.  454,  26  U.  8.  (L.     Note:  98  Am.  W  070. 
ed.)  1133;  Balls  County  t.  Douglass, 
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issue  the  bonds  upon  performance  of  oertain  conditidnA  by  the  rail- 
road company,  and  acceptance  by  the  latter  of  the  agreement  and  of 
conditions,  there  is  a  valid  ezid  binding  contract  which  a  subseqUmt 
change  of  the  state  constitution  cannot  impair.'*  And  the  mere 
vote  of  a  mnnicipality  will  be  treated  as  a  binding  offer  when  it  is 
80  intmded,  or  the  law  so  provides,  and  upcm  acceptance  it  will  con- 
stitote  a  contract.'*  It  has  been  held  that  a  constitutional  provision 
prohibiting  the  issuance  of  municipal  bonds  in  aid  of  a  railroad 
without  a  two-thirds  vote  of  the  pe(^le  of  the  municipality  does  not 
wpply  to  bonds  in  aid  of  a  railroad  chartered  prior  to  the  adoption  of 
the  constitutional  provision.'^ 

293.  Requirement  of  Approval  of  Bends  by  Popular  Vote. — One 
of  the  common  requirements  of  the  constituti(ms  or  statutes  of  many 
of  tbe  states  is  that  the  question  of  issuing  bonds  be  submitted  to 
the  vote  of  the  people  of  the  municipaiity,  and  in  such  ease  unless 
the  question  is  submitted  in  the  manner  prescribed  and  the  elec- 
tors iq>piove  the  issuance  of  the  bonds  they  'Caiinoi  hnrfuUy  be 
iasued.^'  One  of  the  essentials  of  a  valid  eledion  is  that  it  ah^  be 
called  by  competoit  authority,'*  and  it  is  also  necessary  that  notice 
of  the  election  be  given  in  the  manner  prescribed  by  law,  stating  in 
a  gwieral  way  the  purpose  for  which  it  is  propoaed  to  issue  the 
bonds  and  the  amount  to  be  issued.**  The  burden  of  pxooi  is  on 
the  holder  of  the  bonds  to  show  that  the  vote  was  in  favor  of  tiidr 
issuance,'  but  it  has  been  held  that  he  may  rely  upon  the  lecords 
of  the  proper  Section  officers,*  and  is  not  bound  to  show  that  all  tbe 
persons  who  voted  at  the  election  w«e  entitled  by  law  to  vote.'  ■  The 
l^islature  has,  however,  power  to  cure  the  invalidity  of  munidpal 
bonds  issued  without  an  election  as  required  by  law,^  and  mere  irregu- 
larities and  informalities  which  do  not  affect  the  result  of  the  vote 
will  not  invalidate  the  bonds  in  the  hands  of  bona  fide  purchasers.^ 

16.  NdwD  T.  Haywood  Coonty.  87  Not«e:  98  Am.  Dee.  672;  MAS. 
Tenn.  781, 11  8.  W.  d85,  4  L.R.A.  648.  R  844. 

16.  Monltrie  Coonty  v.  Ro^iu^am  19.  Marshall  County  v.  CoAf  38 
Tm-^t  Savings  Bank,  92  U.  S.  631,  lU.  44,  87  Am.  Dee.  282. 

23  U.  S.  (L.  ed.)  631;  East  Ldneolb  v.  Note:  61  A.  S.  R.  84&. 

Davenport,  M  U.  S.  801,  24  U.  S.  (L.  26.  Note:  61  A.  8.  R.  846. 

ed.)  322.  1.  Hannibal  v.  Faontleroy,  106  U. 

17.  Heaiy  Coonty  v.  Nioolay,  06  U.  8.  408,  26  U.  a  (L.  ed.)  1103. 


18.  Chambers  County  v.  Clews,  21  man  Coanty»  48  Kan.  70, 28  FM.  107B, 
Wall.  317,  22  U.  8.  (L.  ed.)  617;  30  A.  8.  R.  273  and  note,  16  L.R.A. 
Harsfaman  v.  Bates  C<mn^,  92  U.  6.  461;  Stote  v.  Saline  Coon^  Ooort,  48 
669,  23  U.  8.  (L.  ed.)  747;  ManhaD  Ho.  8S0,  8  Am.  Rep.  108. 
County  V,  Cook,  88  lU.  44,  87  Am.  3.  Hannibal  v.  Fanntlaroy,  106  U. 
Dee.  282  and  note;  Steines  v.  Franklin  8.  408,  26  U.  8.  (L.  ed.)  1103. 
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IjQ  8om«  jurisdiotions  a  refusal  at  <nie  election  will  not  prohibit  a 
second  sabmission  of  the  proportion  to  a  vote,  and  bonds  issued  under 
authority  of  the  assent  given  at  the  second  election  will  be  valid,* 
but  in  other  states  it  is  hdd  that  when  at  an  election  properly  called 
the  pn^oeition  to  issue  Ihe  bonds  is  rejected,  the  foundation  of  the 
proceeding  is  ^ne,  and  any  attempt  to  proceed  further  will  be  void.' 
It  is  sometimes  provided  by  statute  that  a  proposition  to  issue  bonds 
may  be  submitted  to  the  people  any  number  of  times  until  it  is 
accepted,  and  the  constitutionality  of  such  statute  has  been  upheld 
when  questioned.*  Ordinarily  the  proposition  to  issue  bonds  may  be 
submitted  at  a  general  election  or  at  a  special  election  called  for  the 
purpose,  but  when  the  constijtution  of  the  state  expressly  provides 
that  no  more  than  one  election  shall  be  held  each  year  and  that  «uch 
election  shall  be  held  on  a  certain  date,  it  has  been  decided  that  the 
question  whether  a  municipality  shall  issue  bonds  cannot  be  sub- 
mitted to  a  special  election  or  an  election  held  at  any  other  time  than 
that  designated  in  the  constitution  *  When  a  municipal  corporation 
votes  to  issue  bonds  in  aid  of  a  railroad,  and  the  public  records 
show  that  all  the  legal  prerequisites  of  such  a  vote  have  been  com- 
plied with,  and  the  railroiad  is  constructed  as  agreed  upon,  the  munici- 
pality  will  be  estopped  from  alleging  that  the  legal  preliminaries 
have  not  been  complied  with,  and  may  be  compelled  by  mandamus 
to  issue  the  bonds.^* 

294.  EsseatiBls  of  'Valid  Election. — That  m  election  was  presided 
over  by  the  wrong  officer  is  not  such  an  irregularity  as  will  invalidate 
bonds  issued  by  virtue  of  such  election.'^  Nor  is  antedating  munici* 
pal  bonds  to  a  time  anterior  to  the  election  which  authoriW  their 
issue  such  an  irregularity  as  affects  their  validity,  if  the  object  is  not 
to  evade  the  operation  of  any  law,  and  the  result  cannot  impose  a 
greater  or  different  liability  than  that  sanctioned  by  the  election 
and  other  proceedings  taken  for  the  issuing  of  the  bonds."   But  in 

n.  S.  631,  2i  n.  8.  (L.  ed.)  133;  State  v.  Trimble,  104  Ky.  629, 47  8.  W.  773, 

V.  Ebma  Gonnty,  39  Kan.  657,  19  42  LJUl.  738. 

Pae.  926, 7  A.  S.  R.  669.  10.  Hvtcbinaoii,  «te.,  R.  R.  Go.  y. 

Note:  98  Am.  Dca  672.  Kingman  Comity,  48  Kan.  70,  28 

6.  Galhotttt  County  t.  Oalbraith,  99  Pac.  1078,  30  A.  R.  278,  15  L.R.A. 
U.  S.  214, 26  n.  8;  (L  ed.)  41D.  401. 

Note:  98  Am,  Dae.  072.  11.  Pana  v.  Bowisr,  107  U.  B.  529, 

7.  Johnacm  Go.  Gom'ts  v.  Tliayer,  94  2  S.  Ct.  704,  27  U.  S.  (L.  ed.)  424; 
U.  8.  681,  24  U.  8.  (L.  ed.)  133.  Newfaem  v.  National  Bank,  234  Fed. 

Note:  98  An.  D«j.  671.  209,  148  C.  C.  A.  Ill,  LJI.A.1917B 

8.  Weil  V.  Newbem,  126  Tenn.  223,  1019,  disapprovng  Weil  v.  Newbem, 
148  S.  W.  680,  Ana.  Gas.  IKSE  25,  126  Tenn.  223,  148  8.  W.  680,  Ann. 
L.RJL191&A  1000.  Gas.  1913K  25,  L.R.A.1915A  1009. 

9.  BeOoiap  v.  Lonisrille,  99 Ky.  474>  Note:  51  A.  S.  R.  847. 

36  S.  W.  1118,  50  A.  6.  R.  478,  34  IS.  State  t.  Moon,  46  Neb.  590.  6S 

Ij.R.A.  256,  overmled  on  another  point  N.  W.  198,  60  A.  S.  B.  626. 
by  Montgomery  Gooaty  Fisoal  Coart 
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submitiimg  to  the  voters  the  question  <^  issuing  bonds  for  several 
clifferent  purposes,  the  £ftUure  to  specify  the  amount  to  be  used  for 
each  purpose  and  to  submit  the  different  |Hropositions  separately 
lenders  the  election  illeg&l  and  the  bond$  inTfdid.^'  The  test  of 
whether  a  proposition  for  issuance  of  munidp&l  bonds  is-  single,  so 
that  it  cannot  be  submitted  to  the  voters  in  coiobination  with  others, 
is  not  its  ability  to  stand  alone,  but  whether  or  not  the  several  parts 
of  a  project  are  so  related  that,  united,  they  form  in  fact  but  one 
rounded  whole.**  Under  authority  to  sulnnit  to  the  people  the 
issue  of  bonds  to  aid  in  the  construction  of  a  railroad  a  proposition  to 
issue  bonds  to  aid  in  the  construction  of  a  railroad  by  one  of  two 
companiee  named  is.  defective.''  A  requirement  that  a  vote  for  or 
against  an  issue  of  bonds  shall  be  indicated  by  writing  or  causing 
to  be  written  or  printed  Uie  word  "Yes"  or  "No"  on  the  right  hand 
margin  of  the  ticket  opposite  the  proposition  is  mandatory,  and 
therefore  ii  is  it^ufiicient  to  mark  a  cross  after  the  word  "Ye^"  or 
"No"  when  both  those  words  are  printed  opposite  the  prc^oaition.*' 
When  the  Btatut^  requires  the  ap{»roval  of  the  inhalntants  T»f  the 
mimicipali^,  it  is  satisfied  by  the  approval  of  the  legal  voters; "  in 
fact  in  ^le  absence  of  speciiU  provision  to  the  contrary,  only  those 
are  entitled  to  vote  upon  the  issuance  of  bonds  who  are  registered  so 
as  to  enjtitle  them  to  vote  at  municipal  elections.*^  When  the  statute 
requiree  the  approval  of  a  majority  of  the  legal  voters  it  is  satistied 
by  a  co^jority  of  the  legal  voters  voting  at  the  electi<Hi/*  and  when 
the  approval  of  a  certain  proportion  (e^  g.,  two  tJbdrda)  of  the  voters 
voting  at  a  certam  deotion  la  Required  to  oarry  a  prc^Mieitian,  it  is 
sufficient  if  such  ^eportion  of  the  votes  on  Uie  proposition  are  in 
favor  of  it,  though  it  is  less  than  that  proportion  of  all  the  votes 
east  Sit  iiie  election,^  When  the  people  of  a  munioipality  have  voted 
to  isBue  bonds  in  aid  -of  *  lailxoad  wiiieh  has  bean  located  in  a 

15.  Stan  T.  f  argb,  18  N.  D.  269,-  v.  Bieam,  97  mm.  463,  4P  So.  17, 112 

122  N.  W.  403,  26  I..B-AUN.S.)  665  A.  S,  R.  449. .  ,      '  .. 

and  note;  Ross  v.  Lipscomb,  83  S.  C.     19.  St.  Joseph  Tp.  v.  Rog«rs,  16 

136,  65  S.  E.  451, 137  A.  S.  R,  794.  WaU.  644,  21  U.  S.  (U  ed.)  328;  Caaa 
Note:  51  A.  S.  R.  84S.  County  t.  Johcston,  d&  0;  B.  360,  24 

14.  Stem  V.  Fargo,  18  N.  a  8^  .F;^..  (U  .ed.)  41«;  Cai^^Coanty  v. 

122  N.  W.  403,  26  L.I^A.(N.8.)  665  Smith,  lU  V.  S.  556,  4  S,  O.  63$,  28 

and  liote;  Blaine  t.  Hamilton,  64  tT.  S.  (L.  ed.)  517. 

Wash.  353,  116  Vkn.  1076,  36  L.R.A.     Notes:  08  Am.  Deo.  678;  61  A.  S.  B. 

(N.S.)  677.  .  848.  - 

16.  Nortb  V.  Platte  County,  29  Neb.  80.  Montgomery  County  f'iseal 
447,  45  N.  W.  692,  26  A.  S.  R.  395.      Court  v.  Trimble,  104  Ky.  629,  47 

16.  Murphy  v.  San  Luis  Obispo,  110  8.  W.  773,  42  L.R.A.  738,  overruling 
€al.  624,  51  Pac.  1085,  39  L.R:A.  444.  Belknap  t.  LouisviUe,  99  Ey.  474,  30 

17.  Walnut  v.  Wade',  103  U.  S.  683,  S.  W.  1118,  59  A.  8.  R.  478,  34  L.R.A. 
26  U~  S.  (L.  ed.)  526.  256.    See  alao  Elkcfions,  voL  9,  pp. 

18.  Hannibwl  v.  Pauntleroy,  105  TT.  1116-1118. 

S.  408,  29  U.-  3.  {U.^)  1103i  Groene  ,    .    .         .  , 
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cwtain  place,  the  location  is  part  of  the  proposition  sabmitted,  and 
if  it  is  subsequently  alt^^  the  corporation  is  not  entitled  to  the 
b(md&*  The  motivee  which  induce  voters  to  authorize  the  iaso- 
ance  of  municipal  bonds  cannot  be  inquired  into  by  the  courts, 
when  the  -propriety  of  becoming  indebted  for  the  purpose  for  which 
such  bonds  are  issued  has  been  committed  to  euch  voters  by  the 
legislature  of  the  state.*  A  provision  that  the  question  wheUier 
bonds  shall  be  issued  for  a  certain  purpose  shall  be  submitted  to 
the  taxpayers  to  foe  affected  thereby  does  not  cause  a  vote  in  the 
affirmative  to  1e^  upon  the  completion  of  the  assessment  toll  for 
the  following  year,  even  though  there  may  have  been  changes  in 
the  body  of  the  taxpayers  in  the  meantime.  All  that  is  required  ia 
that  Uie  municipality  shall  proceed  with  reasonable  promptness  to 
exercise  the  authority  given  to  it  at  the  election,  and  if  this  is  done 
the  fact  that  the  body  of  the  taxpayers  may  have  changed  since  the 
election  was  held  does  not  affect  the  validity  of  the  bonds  issued  as 
security  for  the  debt' 

295.  Estoppel  to  Deny  Validity  of  Bonds;  is  OonentL— While  it 
is  well  settled  thsX  bonds  cannot  be  lawfully  issued  by  a  municipal  cor^ 
poration  except  in  conformity  to  the  statute  authorising  their  issue 
and  upon  ^e  performance  of  the  conditions  imposed  tho^in,  and 
that  before  the  bonds  have  been  issued^  and  after  they  have  been 
issued,  while  they  are  in  the  possession  of  parties  having  knowledgio 
of  the  actual  facts  ihe  requirements  of  law  will  be  strictly  eafoKeA, 
it  must  be  remembered  that  negotiable  municipal  bonds  have  all  the 
attributes  of  commercial  paper  and  that  when  th^  are  in  the  hand* 
of  bona  fide  purchasers  for  value,  they  are  not  subject  to  the  defense 
of  failure  of  eonaderati<m  or  to  any  other  antecedent  equitable  de- 
fenses, and  it  is  equally  well  settled  tiiat  when  a  municipal  corpo- 
ration has  by  recitals  in  its  IxmdB,  or  otherwise^  indueed  persons  about 
to  purchase  its  bonds  to  believe  tiiat  the  statute  authorising  the  issue , 
of  its  bonds  has  been  complied  with  and  that  the  oonditvms  have 
been  performed,  as  against  such  purchasen  it  will  be  estopped  to 
deny  the  truth  of  .  such  recitals.  The  ^plication  of  these  principleB 
will  foci  shown  at  length  in  the  following  paragraphs.* 

296.  Estoppel  by  Issaaace  ttf  Bonds. — ^When  a  municipal  corpo- 
ration has  general  power  to  issue  bonds  for  a  designated  purpose, 
the  mere  fact  that  it  has  issued  bonds  for  such  purpose  estops  it 
to  assert  the  invalidity  of  the  bonds  on  the  ground  that,  in  issuing 
the  same,  it  did  not  properly  exercise  the  power  conferred  up(m  it, 
when  the  bonds  are  in  the  bands  of  a  bona  fide  purchaser  for  value 

1.  Raveiiswood,  ete.,  B.  Co.  v.  Rar  141,  42  Pae.  541,  52  A.     B.  25. 
raaswood,  41  W.  Va.  732,  24  S.  £.     3.  Carlnon  t.  HaUnm,  39  Mont.  82» 
697,  66  A.  S.  R.  906.  102  Pae.  39, 17  Aaa.  Caa.  1233. 

3.  StallcDp  V.  Taeoma,  13  Waafa.     4.  See  intra,  pax.  301  «t  aeq. 
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without  notice.*  In  other  worda,  when  the  bona  fide  holder  of 
municipal  bonds  sues  upon  them,  questions  of  t<am  mevdy  or  irregu- 
larity or  fraud  or  miaconduct  on  the  part  of  the  agents  of  the 
municipality  cannot  be  considered  *  Thus  in  a  suit  by  a  bona  fide 
purchaser  it  is  no  defense  that  the  bonds  were  origintdly  aold  at 
iesa  than  par  although  the  atatute  provided  that  in  no  case  should 
they  be  sold  for  leas  than  their  face  value.*  So  also  a  municipal 
corporation  having  pow^  to  borrow  money  and  issue  bonds  therefor 
cannot  avail  itself,  as  against  one  to  whom  a  bond  was  issued,  and 
who  took  it  without  notice  of  the  defense  that  its  officers,  having 
apparent  authority  to  issue  bonds  in  the  form  of  the  bond  in  ques- 
tion, exceeded  their  authority  in  not  issuing  that  particular  bond  in 
a  different  form.*  And  when  municipal  bonds  are,  by  act  of  the 
legislature,  authorized  to  be  issued  upon  a  popular  vote  "specifying 
the  amount,"  and  the  bonds  are  issued  upon  a  popular  vote  which 
failed  to  "specify  the  amount/'  this  circumstance  will  be  deemed  an 
irregularity  simply,  and  not  sufficient  to  render  the  bonds  void  in 
the  hands  of  bona  fide  holders.*  Even  more  clearly  is  it  the  law 
that  when  the  propriety  of  issuing  bonds  for  a  certain  purpose  is 
left  in  tho  discretion  of  the  municipal  officers,  if  the  bonds  are  actu- 
ally issued  the  municipality  will  be  estopped  from  contesting  their 
validity  on  the  ground  that  the  occasion  for  issuing  them  was  not 
a  proper  one.'**   But  where  power  to  issue  bonds  is  limited,  or  in 


5.  Amey  t.  Allecrheny  City,  24  How.  Ife.  254,  18  Am.  Rep.  253  and  note; 

364, 16  U.  S.  (L.  ed.)  614;  Gelpcke  v.  Steinee  t.  Franklin  County,  48  Ho. 

Dnbnqae,  1  Wall.  176,  17  TJ.  S.  (L.  167,  8  Am.  Rep.  87;  State  v.  Saline 

ed.)  520;  Meyer  v.  Kuseatine,  1  Wall.  Coonty  Court,  48  Ko.  390,  8  Am.  Rep. 

384,  17  U.  S.  (L.  ed.)  564;  Rogers  v.  108;  North     Platte  County,  29  Neb. 

Bnrlin^n,  3  WaU.  654,  18  U.  S.  (U  447,  46  N.  W.  692,  26  A.  8.  R.  395 

•d.)  79;  MaxBhall  County  v.  Sdienick,  and  note;  fiolbuui  v.  Moore,  46  Neb. 

5  Wall.  772,  18  V.  S.  (L.  ed.)  556  ;  590,  65  N.  W.  193,  60  A.  S.  R.  626  and 

Orand  Chate  v.  Win^ar,  16  Wall  note;  Brownell  t.  Qreenwicii,  114  N. 

355,  21  U.  S.  (L.  ed.)  170;  Bast  tin-  T.  518,  22  N,  E.  24,  4  LJft.A.  686; 

eoln  T.  DftTenport,  94  TJ.  S.  801,  24  U.  Nelson  v.  Haywood  County,  87  Tenn. 

S.  (L.  ed.)  322;  Henry  County  v.  Nic-  781,  11  8.  W.  885,  4  L.B.A.  648. 

olay,  95  U.  S.  619,  24  U.  S.  (L.  ed.)  Notes:  61  A.  8.  B.  828,  834;  L.B.A. 

394;  San  Antonio  v.  Meha£fy,  96  V.  8.  1915A  931,  932. 

312,  24  U.  S.  (L.  ed.)  816;  Macon  6.  East  lineoln  t. davenport,  94  V. 

County  T.  Shores,  97  U.  S.  272,  24  U.  8.  801,  24  U.  S.  (L.  ed.)  322:  Calhoun 

8.    (U   ed.)    889;   Harper   County  County      Qalbraith,  99  U.  8.  214,  25 

Com'ra  V.  Rose,  140  0.  S.  71,  11  S.  U.  8.  (L.  ed.)  410. 

Ct.  710,  35  V.  S.  (L.  ed.)  344;  Givens  7.  See  infra,  par.  316. 

T.  Hillsborough  County,  46  Fla.  502,  B.  De  Voas  v.  Richmond,  18  Orat. 

35  So.  88, 110  A.  S.  R.  104;  Melvin  v.  (Va.)  338,  9ft  Am.  Dee.  646  and  note. 

Lisenby,  72  III.  63,  22  Am.  Rep.  141:  9.  State  v.  Saline  County  Court,  48 

Clapp  V.  Cedar  County,  5  la.  15,  08  Mo.  390,  8  Am.  Rep.  lOft. 

Am.  Dee.  678;  State  v.  Kiowa  Countv,  10.  Demiug  v.  Honlton,  64  Me^  264, 

39  Kan.  667,  19  Pac.  925,  7  A.  S.  R.  18  Am.  Rep.  263. 

£69  azrd  note;  Deming  v.  Houlton,  64  Note:  LB^JBISA  938. 
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exercising  the  power  there  is  imposed  on  the  eorpo^adon  the  duty 
of  observing  certain  formalities,  the  mere  l^uance  of  tlie  b<mds  with- 
out any  recitals  therein  will  not  estop  the  corporation  to  assert  the 
invalidity  of  the  bonds  for  failure  to  comply  with  these  formalities 
in  their  issuance,  since  under  such  circumstances  every  holder  of  the 
bonds,  at  his  peril,  must  inform  himself  as  to  whether  or  not  the 
statutory  requirements  have  been  complied  with  in  matters  pre- 
liminary to  and  in  the  issue  of  the  bonds."  And  when  there  are 
conditions  precedent  to  the  issuance  of  bonds  imposed  by  law,  or 
such  issue  is  subject  to  certain  definite  qualifications  and  Imitations, 
the  mere  fact  that  the  bonds  have  been  issued  does  not  estop  the 
municipality  from  showing  that  the  conditions  have  not  been  com- 
plied with  or  that  the  limitations  have  been  exceeded.'*  The  issu- 
ance of  the  bonds  does,  however,  raise  a  presumption  that  the  pre- 
liminary requirements  have  been  complied  with,  although  such  pre- 
sumption is  not  conclusive." 

297.  Estoppel  by  Conduct  or  Representations  Not  on  Face  of 
Bonds. — In  case  of  a  mere  irregularity  in  the  issue  of  bonds  or  of 
failurd  to  take  some  preliminary  action  at  the  proper  time  or  in  the 
proper  manner  a  municip^  corporation  may  be  estopped  from  chal- 
lenging the  validity  of  the  bonds,  wther  by  acquiescing  in  the  issue 
and  recognizing  the  bonds  as  its  obligation,**  or  by  pajang  interest 
for  a  series  of  years  and  thereby  giving  the  bonds  currency  in  the 
market,'*  especially  when  the  corporation  has  received  and  used 

11.  CarroU  County  v.  Smith,  111  U.  249, 16  Am.  Rep.  654;  Aurora  v.  West, 
S.  556,  4  S.  Ct.  539,  28  U.  S.  (L.  ed.)  22  Ind.  88,  85  Am.  Dec.  413. 

517;  Uerclwits*  Bzcb.  Nat.  Bank  v.      Note:  51  A.  S.  R.  831. 
Bergen  County,  115  U.  S.  384,  6  B.     13.  Pendleton  County  v.  Amy,  13 

Ct.  88,  29  U.  8.  (L.  ed.)  430^  Hopper  WaU.  297,  20  U.  S.  (L.  ed.)  579;  Quin- 

T.  Covington,  118  U.  S.  148,  6  S.  Ct.  Ian  v.  Green  County,  205  U.  S.  410,  27 

1026,- 30  U.  S.  (L.  ed.)  190;  Crow  v.  S.  a.  505,  61  17.  8.  (L.  ed.)  860. 
Oxford,  119  U.  S.  215,  7  8.  Ct.  180,  30     W.  Randolph  County  v.  Post,  93  U. 

U.  S.  (L.  ed.)  388;  Citi«ns'  Saving,  S.  502,  23  U.  S.  (L.  ed.)  957;  Jasper 

etc.,  Affl'n  V.  Perry,  156  U.  S.  692,  15  County  v.  Ballou,  103  U.  S.  745,  26 

8.  Ct.  547,  39  U.  S.  (L.  «d.)  585;  U.  8.  (L.  ed.)  422;  Kirkbride  v.  La- 

Quinlan  v,  Greene  County,  205  U.  S.  fayette  County,  108  U.  8.  208,  2  S.  CL 

410,  27  S.  Ct  506,  51  U.  8.  (L.  ed.)  601,  27  U.  S.  (L.  ed.)  706. 
860.  Note:  L.R.A.1915A  929. 

12.  Buchanan  v.  Litchfield,  102  U.  16.  Marshall  County  v.  ^cheock,  5 
8.  278,  26  U.  8.  (L.  ed.)  138;  Lewis  Wall.  772,  18  TI.  S.  (U  ed.)  656;  Rav 
V.  Shreveport,  108  U.  8.  282,  2  S.  Ct.  County  v.  Vansycle,  96  0.  S.  675,  24 
634,  27  U.  8.  (L.  ed.)  728;  Lake  Coun-  tJ.  S.  (L.  ed.)  800;  Qay  County  v. 
ty  V.  Graham,  130  U.  8.  674,  9  S.  a.  Savings  Soc.,  104  U.  S.  579,  26  tJ.  S. 
654,  32  TJ.  S.  (L.  ed.)  1065;  Bamett  (L.  ed.)  856;  Anderson  County  v. 
v.  Denison,  145  U.  S.  136,  12  S.  Ct.  Beal,  113  U.  S.  227,  6  S.  Ct.  433,  28 
81S,  36  U.  S.  (L.  ed.)  652;  Sntn>  v.  U.  8.  (L.  ed.)  966;  Atehieon  Board  of 
Pettit,  74  Cal.  332,  16  Pao.  7,  5  A.  8.  Eduoation  t.  DeKay,  148  U.  S.  591, 
R.  442;  Biiidl  r.  Kankakee,  64  111.  13  S.  Ct  706,  37  V.  S.  (L.  ed.)  573; 
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the  proceeds  of  the  bonds.^'  Kit  paymeirt  of  inteMsfr  on' part  of 
an  issue  of  municipal  bonds,  -as  to  .which  there  is  no  defense,  will 
not  eBbffp  a  municipal  corporation  from  setting  up  an  equitable  defense 
to  the  ranainder  of  Ihe  issae.''    Similar  recognition  may  e^p  a 

municipal  corporation  from  denying  the  authority  of  the  office  who 
issued  the  bonds  as  the  bonds  of  the  corporation.  But  in  order  that 
.such  an  act  of  the  corporation  may  have  the  effect  of  estopping  the 
corporation  to  deny  the  authority  of  the  officer  issuing  the  bonds 
in  its  behalf,  auch  act  must  be  by  an  officer  having  authority  in  the 
first  instance  to  issue  the  bonds,  for  an  estoppel  in  this  regard  cannot 
\ie  based  upon  the  act  of  the  officer  who  issued  the  bonds,  or  of  any 
other  officer  not  authorized  to  issue  such  bonds.'*  When  the  right 
to  issue  the  bonds  depends  upon  the  finding  of  a  particular  fact 
by  a  certain  public  officer  or  board,  such  finding  sustaining  the  right 
to  issue  the  bonds  cannot  be  attacked  in  a  suit  on  the  bond,''  espe- 
cially when  it  is  evidenced  by  a  certificate  issued  in  accordance  with 
the  requirements  of  law.^  So  also  a  municipal  corporation  is  estopped 
from  disputing,  as  against  bona  fide  holders  of  its  bonds,  the  truth 
of  facts  stated  in  its  public  records  and  material  to  the  issuance  of 
its  bonds,'  or  from  alleging  facts  which  if  they  existed  should  have 
been  but  weie  not  stated  in  its  records.*  But  ^e  affidavit  of  a  public 
officer  will  not  estop  the  corporation  when  the  statute  refers  to  and 
adopts  certain  public  records  as  the  means  for  determining  the  facta 
covered  by  the  affidavit* 

Scbmits  V.  Zeh,  91  Minn.  290,  97  N.  Simons,  109  0.  S.  736, 3  8.  Ct.  602, 27 
W.  1049,  1  Ann.  Cas.  322  j  Nelson  v.  U.  S.  (L.  ed.)  1093;  New  Providence 
Haywood  County,  87  Tenn.  781,  11  S.  Tp.  v.  Hateey,  117  U.  S.  836,  6  8.  Ct. 
W.  886,  4  L.R.A.  648.  764,  29  U.  S.  (L.  ed.)  904;  Deming  v. 

Notes:  98  Am.  Dee.  689;  L.BJIl.  Houlton,  64  Me.  264,  18  Am.  Rep. 
1915A  929,  930.  253;  Roderigas  v.  East  River  Sav. 

16.  Pendleton  Coonty  v.  Amy,  13  Inst,  63  N.  Y.  460,  20  Am.  Rep.  555. 
Wall.  297, 20  U.  S.  (L.  ed.)  579;  Leav-     Note:  L.R.A.1915A  ^34 

enworth  Connbr  v.  Barnes,  94  U.  S.  20.  Lewis  v.  Barbeor  Goimty,  106 
70,  24  V.  S.  (L.  ed.)  63;  Weyanwega  V.  S.  739,  26  T7.  S.  (L.  ed.)  998;  Sionz 
V.  Ayting,  99  U.  S.  112,  26  U.  S.  (L.  City  Independent  School  Diet.  v.  Rew, 
ed.)  470;  Tulare  Irrigation  Dist.  v.  Ill  Fed.  1,  49  C.  G.  A.  108,  66  L.R.A. 
Shepard,  185  U.  S.  1,  22  S.  Ci.  631,  46  364. 

V.  8.  (L.  ed.)  773;  Mooie  v.  New     1.  Barter  v.  Kernoehan,  108  U.  8. 
York,  78  N.  T.  238,  29  Am.  Rep.  134.  562,  26  U.  S.  (L.  ed.)  4U;  Louisville 
Note:  L.R.A.1915A  931.  Tp.  v.  Portsmouth  Sav.  Bank,  104  U. 

17.  Weil  V.  Ncwbem,  126  Tenn.  223,  3.  469,  26  U.  8.  (L.  ed.)  776. 
148  S.  W.  680,  Ann.  Cas.  1913E  26,     Note:  61  A.  8.  R.  835. 
Ii.R.A.1915A  1009.  2.  Lexington  v.  Butler,  14  Wall. 

18.  Note:  L.R.A.1915A  930.  282,  20  U.  S.  (L.  ed.)  809;  De  Voss 
10.  Bock  Creek  v.  Strong,  96  U.  S.  v.  Richmond,  18  Orat.  (Ya.)  338,  98 

271,  24  U.  S.  (L.  ed.)  815;  Block  v.  Am.  Dec.  646. 
Bourbon  County,  99  U.  S.  686,  25  U.     Note:  51  A.  8.  R.  835. 
S.  (L.  ed.)  491;  Sherman  County  v.     3.  Note:  L.ItA.1916A  936. 
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298.  Estoppel  by  Recit&ls  Generally. — ^When  power  has  beoa  d^»> 
gated  to  a  municipal  corporation  to  iasoe  bonds  for  some  deognated 
purpose  upon  the  performance  by  the  corporation  of  some  condition 
precedent,  or  upon  the  happening  of  some  event,  or  the  existence  of 
some  prescribed  state  of  facts,  and  power  is  expressly  or  impliedly 
delegated  to  officers  of  the  corporation  authorized  to  issue  the  bonds, 
to  perform  the  acts  made  a  condition  to  issuing  them,  or  to  ascer- 
tain as  to  the  happening  of  the  prescribed  event  or  the  existence  of 
the  designated  facts,  the  recitals  of  such  officers  as  to  these  things 
may  be  relied  upon  by  ^e  purchaser  of  the  bonds  having  no  other 
notice  in  that  regard,  even  though  such  recitals  are  false,  for  the 
corporation  is  thereby  estopped  to  contradict  the  truth  thereof  in 
order  to  be  relieved  of  liability  upon  bonds  purchased  in  reliance 
thereon^  Purchasers  of  municipal  bonds  have  the  right  to  rely 
upon  all  facts  asserted  or  appearing  upon  the  face  of  the  bonds  made 
by  any  person  or  body  authorized  by  law  to  pass  upon  and  determine 
the  facts.  And  where  the  question  whether  the  proceeding  to  issue 
the  bonds  are  such  as  will  authorize  a  board  to  issue  them  must  be 
passed  upon  by  the  board,  a  purchaser  of  the  bonds  need  look  no 
further  than  the  face  of  the  bonds  for  the  facts  showing  a  compli- 
ance with  the  law.*  For  this  reason  it  is  held  that  if  a  municipal 
oorporatlon  under  any  circumstances  has  the  power  to  issue  securi- 
ties containing  a  recital,  in  effect,  of  the  performance  of  all  cimdi- 
tions  essential  to  the  authority  to  issue  the  same,  a  bona  fide  holder 
of  su<^  securities  has  the  right  to  rely  upon  the  truth  of  the  recital, 
and  the  corporation  is  precluded  from  any  inquiry  touching  the 
regularity  of  the  proceedings  of  its  officers  chai^ged  with  Uie  duty 
of  carrying  out  the  provisions  of  the  statute,  provided  Uie  officers 
making  the  recital  had  express  or  implied  jurisdiction  to  determine 
the  facts  upon  which  the  recital  is  based.* 

4.  Iforan  v.  Uiami  County,  2  Blaek  Wq^e,  103  U.  S.  683, 26  U.  S.  (L.  ed.) 
732,  17  U.  8.  (L.  ed.)  342;  Marion  526;  Oibbs  t.  School  Dist  No.  10,  88 
County  T.  Clark,  94  U.  S.  278.  24  U.  Mieh.  334,  50  N.  W.  294,  26  A.  S.  R. 
S.  (L.  ed.)  59;  Dallas  County  v.  Me-  295  and  note. 

Kensie,  UO  U.  S.  686, 4  S.  Ct.  184,  28  Note:  LJC.A.1915A  937. 
U.  S.  (L.  ed.)  285;  Bernardo  Tp.  t.  0.  Lamed  t.  Burlington,  4  Wall. 
iCorrisoD,  133  U.  S.  523, 10  S.  Ct.  333,  275,  18  U.  S.  (L.  ed.)  353;  Warren 
33  n.  S.  (L.  ed.)  726;  Ghumison  Coon-  County  v.  Marcy,  97  U.  S.  96,  24  U. 
ty  T.  Rollins,  173  U.  S.  265,  19  S.  Ct.  S.  (L.  ed.)  977;  Pompton  v.  Cooper 
390, 43  U.  S.  ih.  ed.)  689;  Rome  Bank  UnionflOl  U.  S.  196, 25  XT.  S.  (U  ed.) 
V.  Bom^  10  N.  T.  20,  76  Ant  Deo.  803;  Barter  Tp.  v.  Kemochan,  103 
272.  U.  S.  562,  26  U.  S.  (L.  ed.)  411; 

Note:  61  A.  S.  B.  836.  EvanaviUe  v.  Dennett,  161  U.  S.  434^ 

5.  Son  Antonio  v.  Mehaffy,  96  U.  S.  16  S.  Ct.  613,  40  U.  S.  (L.  ed.)  760; 
312,  24  XJ.  S.  (L.  ed.)  816;  Orleans  Sta&ly  County  v.  Coler,  190  TT.  S.  437, 
T.  Piatt,  09  U.  S.  676, 25  U.  S.  (L.  ed.)  23  S.  Cb.  811,  47  U.  8.  (L.  ed.)  U26; 
404;  Lyons  v.  Hunson,  99  U.  S.  684,  Huron  r.  Second  Ward  Sar.  Bank,  86 
25  U.  8.  (L.  ed.)  451;  Walnut  r.  Fed.  273,  57  U.  8.  App.  593,  30  C.  C 
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299.  Authority  «f  Officer  to  Hake  Rodttli.— Id  order  tfaM  recitals 
in  municipal  bcmds  may  be  effective  as  an  eetoppel,  it  is  neceesary 
to  estaUish  that  the  offioers  making  the  same  had  power  to  detmnine 
the  queetions  to  which  the  recitals  relate.  For  tiie  very  ground  of 
est(^pel  by  recitals  is  that  ^ey  are  tiie  official  statements  of  tiiose  to 
whom  the  law  refers  the  puUic  for  authentic  and  final  information 
on  the  subject'  Even  the  mayor  of  a  a.ty  has  no  authority  mwely 
by  virta^  of  his  office  to  make  recitals  in  bonds  which  the  city  has 
power  to  issue  which  will  estop  the  dty  from  setting  up  irregularities 
in  the  bonds.*  It  is  not,  however,  necessary  to  show  that  the  officer 
who  made  the  recitals  was  lawfully  elected;  it  is  sufficient  if  he  was 
the  de  facto  holder  of  an  office  vested  with  the  requisite  authority  * 
When  tihe  officers  who  issued  the  bonds  had  no  authority  to  issue 
&em,  recitals  by  such  officers  are  clearly  of  no  effect,^*  unless,  the 
issuance  of  &e  bonds  is  ratified  by  ihe  corporation,  in  whidi  case 
the  recitals  will  be  as  effective  as  if  the  bonds  had  been  an&orized 
in  the  first  instance.^'  The  l^;islative  intent  to  make  the  officers 
issuing  bonds  the  tribunal  to  decide  whether  or  not  tiie  prerequisiteB 
to  the  ezer^se  of  such  power  coast  may  be  Intimately  inferred  where 
the  existence  of  the  right  to  exercise  the  power  is  made  to  depend 
upon  a  certain  state  of  facts,  and  these  facts  are  exclusively,  or  at 
least  peculiarly,  within  the  knowledge  of  suoh  officers.'*  When 
the  subject  matter  of  the  recital  is  the  holding  of  an  election  to 
autiiorize  the  issue  of  the  bonds,  or  the  outC(Hne  thereof,  if  the  same 
officers  are  to  hold  the  election  and  to  issue  the  bonds,  their  redtalfi 
as  to  the  outcome  of  the  election  will  be  ooncluaive.**  When,  how- 


A.  38,  49  L.B.A.  534;  Sioux  City  In-  329,  L.R.A.1915A  910  and  note;  WeU 
dependent  Sohool  Dist.  v.  Rev,  111  v.  Kewbom,  126  Tenn.  223,  148  S.  W. 
Fed.  1,  49  0.  C.  A.  198,  65  L.R.A.  364;  680,  Ann.  Caa.  1913E  26  and  note, 
Greene  t.  Rienei,  87  Miss.  463,  40  So.  L.R.A.1916A  1009  and  note. 
17,  113  A.  S.  R.  449;  Weil  y.  New-  Note:  61  A.  S.  R.  838. 
bern,  126  Tenn.  223,  148  8.  W.  680,  8.  WeU  v.  Newbem,  126  Tenn.  223, 
Ann.  Caa.  1913E  26,  L.R.A.1916A  148  8.  W.  680,  Ann.  Cas.  1913E  25 
1009.  And  see  Ebtoppil,  vol.  10,  p.  and  note,  L.R.A.1915A  1009  and  note. 
718  et  seq.  9.  Waite  v.  Santa  Crua,  184  U.  S. 

7.  Northern  Bank  of  Toledo  v.  Port-  802,  22  8.  Ct  327,  46  U.  S.  (L.  ed.) 
cr  Tp.,  110  U.  S.  608,  4  8.  Ct.  254,  28  652. 

U.  8.  (L.  ed.)  258;  Dizon  County  v.     10.  Portamouth  Set.  Bank  v.  Ash-. 
Keld,  111  V.  S.  83,  4  S.  Ot.  315,  28  ley,  91  Mich.  670,  62  N.  W.  74,  30  A. 
XJ.  S.  (L.  ed.)  360;  Davieaa  County  v.  8.  R.  5U:  State  V.  School  Diat  Now 
Dickinson,  117  U.  8.  657,  6  S.  Ct  897,  60,  IS  N,  D.  616,  120  N.  W.  556,  138 
29  U.  S.  (L.  ed.)  1026;  German  Sav.  A.  3.  R.  787. 
Bank  v.  Franklin  County,  128  U.  8.     Note:  L.R.A.1915A  948,  949. 
526,  9  8.  Ct  159,  32  U.  8.  (L.  ed.)     11.  Gunnison  County  v.  Rollins,  173 
519;  Citiwna'  Saving,  etc,  Ass'n  v.  U.  8.  256,  19  S.  Ct.'390,  43  €.  8.  (L. 
Perry  County,  156  U.  S.  602,  16  8.  ed.)  689. 
Ot.  M7,  39  U.  8.  {L.  ed.)  686;  Aurora     12.  Note:  L.R.A.1915A  943. 
V.  Gates,  208  Fed.  101,  126  C.  C.  A.     13.  Douglas  County  v.  Bollee,  94  TT. 
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ever,  ft  recital  of  this  charaobet  reUAbs  to  the  daties  of  other  officers 
thaa  those  issuing  the  bonds,  it  is  not  effective  to  estop  the  corpora- 
tion to  show  tJiat  the  recital  is  contrary  to  Uie  actual  finding  of  the 
offrcers  or  board  authorized  to  canvass  the  vote  and  declare  the  result 
thereof.^* 

300.  Estoppel  to  Set  Up  Want  of  Authority. — ^When  a  munidpfll 
coxpoiatipn  having  no  power  under  any  conditions  to  issue  bonds 
of  a  certain  character  or  for  a  certain  purpose  nevertheless  issum 
them,  it  is  not  liable  on  puch  bonds,  even  when  they  are  in  the 
hands  of  a  bona  fide  purchaser  for  value,  and  jio  principle  of  estoppel 
by  recitals  in  the  bonds  qr  otherwise  can  jimke  it  liable.*'  This 
psinciple  applies  when  the  statute  by  virtue  of  which  the  bonds  were 
Issued  is  unconstitutional,  since  in  sudi  case  the  supposed  authority 
is  void  and  of  no  effect,'*  and  similarly  there  can  be  no  estopp^ 
as  to  the  question,  of  the  existence  of  a  law  .authorizing  a  municipal 
corporation  to  issue  bonds,' '  or  aa  to  the  existence  of  facts  whi<^ 

S.  104,  24  U.  8.  (U  ed.)  46;  Bernards  23  S.  Ct,  738,  47  U.  S.  (L.  ed.)  971; 

Tp.  T.  Morrison,  133  U.  S.  523,  10  S.  Hamilton  County  t.  Montpelier  Say. 

Ct.  3S3,  33  V.  S.  (L.  ed.)  726.  Bask,  208  U.  S.  017, 28  &  Ct  66ft,  52 

14.  Northem  Bank  of  Toledo  t.  U.  S.  (L.  ed.)  647;  Sntso  r.  Pottit,  74 
Porter  Tp.,  UO  U.  S.  608, 4  S.  Ct.  254,  Cal.  332,  16  Pae.  7,  6  A.  S.  R.  442; 

28  U.  8.  (L.  ed.)  258.  Maxshall  Coun^  v.  Cook,  38  IIL  44, 
Note:  L.R.A.1915A  942.  87  Am.  Dee.  282;  Bissell  v.  Kankakee, 

15.  Marsh  v.  Fnlton  County,  10  84  111.  24ft,  16  Am.  .Rep.  664;  Aurora 
WalL  676, 19  U.  S.  (U  ed.)  1040;  Bast  v.  West,  22  Ind.  88^  85  Am.  Dee.  413; 
Oakland  V.  Skinner,  94  U.  S.  255,  24  Clapp  v.  Cedar  County,  5  la.  15,  68 
U.  S.  (L,  ed.)  126:  Wells  v.  Pontotoc  Am.  Dec.  678;  Deeorah  Firat  Nat. 
County,  102  S.  625,  26  U.  S.  (L.  Bank  v.  Doon  Dist.  Tp.,  86  la.  330,  53 
ed.)  122;  ParkersbuiK  v.  Brown,  106  N.  W.  301,  41  A.  S.  R.  489;  Portft- 
U.  6.  487,  1  S.  Ct.  442,  27  U.  S.  (L.  month  Sav.  Bank  v.  Addey,  ftl  Mich, 
ed.)  238;  Lewis  v.  Shrevepwt,  108  U.  870,  52  N.  W.  74,  30  A.  S.  B.  511; 
S  282,  2  S.  Ct.  634,  27  U.  S.  (L.  ad.)  Wilkes  County  t.  Call,  123  N,  C.  308, 
728:  Northern  Bank  of  Toledo y.  Port-  31  S.  E.  481,  44  L.RJL  252;  State  v- 
er  Tp.,  110  U.  S.  608,  4  S.  a.  254»  28  SdkWl  Dist..  No.  60, 18  N.  D.  616, 120 
U.  S.  (K  ed.)  258;  Hayes  t.  Holly  K.  W.  65^  138  A.  8.  E.  787  and  note. 
Springs,  114  U.  S.  120,  5  S.  Ct.  785,     Notes:  98  Am.  Dae.  «86;  UE.A. 

29  U.  8.  (L.  ed.)  81;  Hopper  v.  Gov-  1916A  920,  938;  1  Ann.  Caa.  326. 
inffton,  118  U.  S.  148,  6  S.  Ct.  1825,     16.  Norton  t.  Shelby  County,  118 

30  U.  S.  (L.  ed.)  190;  Katzenberger  0.  a  426,  6  S.  Ct  1131,  30  U.  S.  (U 
V.  Aberdeen,  121  U.  S.  172,  7  S.  Ct  ed.)  178;  Lake  County  v.  Graham,  130 

,947,  30  U.  S.  (L.  ed.)  911;  Nesbit  v.  U.  S.  674.  9  S.  Ct  654,  32  U.  S.  (L. 
Riverside  Independent  Diat,  144  U.  S.  ed.)  1065;  Deland  v.  Platte  County, 
610,  12  S.  Ct  746»  36  U.  8.  (U  ed.)  155  U.  S.  221,  16  8.  Ct  82,  39  TJ.  S. 
562;  Lewis  v.  Pima  Coonty,  166  U.  8.  (L  ed.)  128;  Wilkes  Goimty  v.  Call, 
64,  15  S.  Ct  22,  39  U.  8.  (L.  ed.)  67;  123  N.  C.  308,  31  S.  E.  481,  44  L.R.A. 
National  Life  Ins.  Co.  v.  Huron  Board  252;  Feldman  Charleston,  23  S.  C. 
of  Education,  159  U.  8.  262, 15  8.  Ct.  57,  56  Am.  Rep.  6. 
1041,  40  U.  8.  (L.  ed.)  147;  Hughes  17.  South  OtUwa  v.  Perkins,  94  U. 
County  V.  Livingston,  181  U.  S.  623.  S.  260,  24  U.  S.  (L.  ed.)  154;  MeClure 
,21  S.  Ct  926,  45  U.  S.  (L.  ed.)  1083;  v.  Oxford  Tp.,  94  D.  8.  429,  24  U.  8. 
Wilk«  County  v.  Color,  190  D.  S.  107,  (L.  ed.)  129;  Ogdea  t.  Daviess  Coonr- 
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ptut  the  GOJ^pnUion  ia  .tbfi  auduH^zed  to  issue- boods.**  It 
must  Also  E^pear  that,  the  statute  under  which  bonds  have  been 
issued  wafl:  m  effect  act  only  at  the  time  of  their  issuing,  but  also 
M  the  time  of  the  taking  of  any  steps  necessary  to  such  issuing. 
Tl'^hen,  however,  the  bonds  recite  that  they  were  issued  on  a  certain 
date  upon  which  the  municipality  hod  authority  to  issue  them,  it 
cannot  set  up  as  a  defense  against  a  bona  tide  purchaser  that  the 
bonds  were  in  fact  issued  upon  a  later  date,  \yhen  the  authority  had 
expired.^  Similarly  a  municipal  corporation  cannot  be  estopped  by 
its  conduct  after  ^e  bojnds  have  been  issued  from  denying  its  lia- 
bility upon  bonds  issued  without  authority  of  law.  Thus  acqui- 
escence and  failure  to  as&crt  the  illegality  of  negotiable  bonds  put 
upon  the  market  as'  and  for  the  bonds  of  a  certain  municipality 
or  even  positive  assertions  on  the  part  of  the  municipal  officers  that 
the  bonds  are  valid  do  not  create  an  estoppel.*  Enjoyment  and  reten- 
tion of  the  proceeds  of  the  bonds,'  and  payment  of  interest 
thereon  for  several  years,*  can  have  no  greater  effect, 

Estoppel  to  Deny  Performance  of  Condition^  Pl-ecedent. — 
When  the  legislature  grants  to  a  municipal  corporation  power' to 
issue  negotiable  bonds  solely  upon  the  performance  of  certain  con- 
ditions precedent,  the  performance  of  the  conditions  is  essential 
to  the  validity  of  the  bonds,'  and  the  burden  is  on  the  holder  of 
the  bdnds  to  prove  the  performance  of  the  conditions,*  but  under 
some  circumstances  the  municipality  may  be  estopped  by  its  recitals 
in  the  bonds,  or  by' its  conduct  after  the  bonds  were  issued,  from 
denying  tb«l  the  conditions  we^e  performed.*  Where;  by  lejgklathre 

ty,  102  U  8.  6S4,-26  XS.  S.  (U  ed.)  728;  Merrill- v.  Montioello,  138  V.  B. 
263:  Crow  Orford  Tp.,  119  U.  S.  873,  11  8.  Ct.  441,  34  U.  S.  (L.  ed.) 
215,  7  8.  Ct.  180,  30  V-.  S.  (L.  edA  1069. 

3BS;  Coneord  v.  Robiiisoo,  121  U.  B.  4.  CitizenB'  Sav.,  Me.,  Ass'n  v.  To- 
105^  7  S.  Ct.  937,  30  U.  S.  (L.  ed.)  peka,  20  WaH  656,  22  U.  S.  (L.  ed.) 
885;  Wt&es  County  t.  Call,  123  N.  C.  455;  Parkersbnig  v.  Btowhi  106  U.  S. 
308,  31  8.  E.  481,  44  UtUi,  253;  487,  1  S.  Ct  4ffi,  27  U.  9.  (L.  ed.) 
Roeh«8ter  v.  Alfnd  Bank,  13  Wis.  432,  388;  Daviees  County  DieUnson,'!!? 
80  Am.  Dee.  746  and  note.  V.  8.  667,  «  8.  Ct  897,  29  U.  8.  (U 

18.  State  V.  School  Dist.  No.  60,  18  ed.)  1026;  CUu^  v.  Mertliainpteil,  189 
H.  D.  616,  120  N.  W.  655^  1S8  A.  S.  U.  S.  613,  63  &>  Ct  862,  47  U.  S.  (L. 
R.  787.  «d.)  924;  Enfkala  v.  HoKab,  ffT'  Ala. 

19.  Rochester  t.  Alfred  Bank,  IS  688,  42  Am.  R^.  118;  Deeonh- First 
Wis.  432,  80  Am.  Rep;  746!  Nat  Bank  v.  Dooo  Dat  Tp.,  86  la. 

Note:  51  A.  S.  R.  825.  330,.53  N.  W.  301,  41  A.  ^  R.  489; 

■  1.  Monltrie  Connty  v.  Bockin^iam  X7nion  Bank  v.  Oxfoidj  ll9  N.  C.  314, 
Ten-Cent  Savings  Bank,  92  XS.  S.  631,  36  8.  B.  066,  B4  L.R.A.  '487. 
23  U.  S.  (L.  ed.)  631;  Cbiclcamine  v.     Note:  LJt.A.101ftA  920. 
Carpenter,  106  U.  Si  663, 1  S.  Ct.  820,     6.  See  supra,  par.  291,  398. 
27  U.  8.  (L.  ed.)  307.  6.  Hannibal  v.  Fauntieroy,  l05  t7. 

8.  Note:  i:..R.A.l9l6A  925.        '      8.  408,  26  U.  8.  <L.  ed.JI  Ubs. 
3.  Lewis  V.  Shreveport,  108  V.  B.     7.  HeClore  v.  Oxford  Tp.,  94  t7.  S. 
282,  2  8.-  Ot.'  694,  2?^n:  d.  (L.  «d.)  429,  24  U.  8.  (L.  ^)  1^;  BlMk  v. 
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enactment,  authority  has  been  given  to  the  officers  of  a  municipality 
to  issue  its  bonds  on  some  precedent  condition,  the  ledtal  in  sach 

bonds  by  the  officers  of  the  representative  body  invested  with  poww 
to  perform  the  condition,  and  with  authority  to  determine  when 
that  condition  has  been  performed,  that  all  of  the  requirements  of 
law  necessary  to  authorize  the  issue  of  the  bonds  have  been  fulfilled 
precludes  inquiry,  as  against  an  innocent  purchaser  for  value,  whether 
or  not  the  precedent  condition  had  been  performed  before  Ihe  bonds 
were  issued,*  and  when  it  may  be  gathered  from  the  enactment  that 
those  officers  were  invested  witb  power  to  decide  whether  or  not  that 
condition  had  been  fulfilled,  their  recital  in  the  bonds  issued  by 
them  that  it  was  fulfilled  is  duly  authorized,  and  it  estops  the  munici- 
pality from  proving  its  falsity  to  defeat  the  bonds  in  tiie  hands  of 
an  innocent  purchaser.*  If,  for  example,  whoi  Ihe  assrat  of  the 
voters  is  a  condition  precedent  to  the  validity  of  municipal  bonds, 
a  bond  contains  an  unequivocal  affirmance  that  an  election  was  held, 
cmd  that  a  majority  of  the  voters  voted  in  favor  of  issuing  the  bond, 
such  statement  is  binding  upon  the  municipality.'*  Even  if  the 
decision  recited  was  subsequently  reversed  by  competent  authority, 
the  reversal  has  no  effect  upon  rights  acquired  by  reliance  upon  the 
ori^al  decision  prior  to  such  reversal.*^  Whoa  a  municipal  corpo- 
ration by  virtue  of  a  permissive  statute  issues  bonds  which  are  to  be 
valid  only  upon  certain  conditions,  but  does  not  set  forth  the  exist- 
ence of  such  conditions  in  the  bonds,  and  the  recitals  therein  import 
that  nothing  remains  to  be  done  to  make  the  bonds  landing  obUga- 

Botirbon  County,  99  V.  S.  686,  25  U.  Northern  Bank  of  Toledo  t.  Porter 
S.  (L.  ed.)  491;  ParkerebniK  v.  Tp.,  110  U.  S.  608,  4  S.  Ct.  254,  28  U. 
Brown,  106  U.  S.  487, 1  S.  Ct.  442,  27  S.  (L.  ed.)  268;  Anderson  County  v. 
U.  S.  (L.  ed.)  238;  Lewis  y.  Shrere-  Beai,  U3  U.  S.  227,  5  S.  Ct.  433,  38 
port,  108  U.  S.  282,  2  a  Ct  634,  27  U.  S.  (U  ed)  966;  On^on  v.  Jen- 
U.  S.  (L.  ed.)  728.  nings,  119  U.  S.  74,  7  S.  Ct.  124,  30 

8.  Knox  County  t.  Aspinwall,  21  V.  8.  (L.  ed.)  323;  Livingston  County 
How.  539, 16  U.  8.  (L.  ed.)  208;  Veu-  v.  Portsmouth  First  Nat.  Bank,  128 
ice  V.  Murdock,  92  U.  S.  494,  23  U.  8.  U.  S.  102,  9  S.  Ct.  18,  32  V.  S.  (L. 
(L.  ed.)  583;  Bixon  County  v.  Field,  ed.)  369;  Chaffee  County  v.  Potter^ 
111  U.  S.  83,  4  S.  Ct  316,  28  U.  S.  142  U.  8.  356,  12  S.  Ct  216,  35  U.  8. 
(L.  ed.)  360;  Provident  Life,  etc.,  Co.  (L.  ed.)  1040;  Sioux  City  Independent 
of  Philadelphia  v.  Mercer  County,  170  School  Dist  v.  Rew,  111  Fed.  1,  49 
U.  S.  693,  18  S.  Ct.  788,  42  U.  S.  (L.  C.  C.  A.  198,  55  L.RA.  364;  Aurora 
ed.)  1166.  ■  V.  Gates,  208  Fed.  101,  125  C.  C.  A. 

Note:  98  Am.  Dec.  687.  329,  L.B.AJ.916A  910  and  note;  Flagg 

9.  Bissell  T.  Jeffersonville,  24  How.  v.  School  Diet.  No.  70,  4  N.  D.  30,  58 
287,  16  U.  S.  (L.  ed.)  664;  St  Joseph  N.  W.  499,  25  L.B.A.  363. 

Tp.  V.  Rogers,  16  WaU.  644,  21  U.  8.     Ip.  Coloma  v.  Eaves,  92  U.  S.  484, 

(L.  ed.)  328;  Colma  v.  Eaves,  92  U.  23  U.  8.  (L.  ed.)  679;  Warren  Countj 

S.  484,  23  U.  S.  (L.  ed.)  679;  Rock  v.  Marey,  97  U.  S.  96,  24  D.  S.  (L. 

Creek  v.  Strong,  96  U.  8.  271,  24  U.  ed.)  977. 

S.  (L.  ed.)  815;  Menasha  v.  Hazard,  .  11.  Block  v.  Bourbon  County,  99  0. 

102  U.  S.  81,  26  U.  S.  (L.  ed.)  85;  S.  686,  25  U.  S.  (L.  ed.)  491. 
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tions,  it  will  be  estopped  to  plead  that  the  condttioas  have  not  been 
performed,'*  and,  a  fortiori,  a  purchaser  of  monicipal  bonds  is  not 
boimd  by  a  collateral  agreement  betvreen  Ifae  munioipaUty  and  the 
banking  company  to  which  the  bonds  were  originally  issued  a£  which 
he  bad  no  notice  or  reason  to  soppose  that  it  existed." 

302.  Form  of  Redtalt  OeneraU^w— Wfarai  the  holder  of  a  munici- 
pal bond  relies  for  protection  upon  the  recitals  therein,  they  must 
be  clear  and  unambiguous  to  estop  the  municipality  from  denying 
tile  validity  of  the  bond.'^  According  to  numerous  decisions  a  recital 
that  the  bonds  are  issued  under  authwity  of,  in  pursuanoe  of  or  in 
conformity  to  an  act  of  the  l^islature  which  autiiorizes  tibe  issuance 
of  bonds  under  certain  oircumstancee  is,  however,  snffldant  to  estop 
the  municipality  from  daiying  the  truth  thereof.''^  On  the  other 
hand,  it  has  been  held  that  a  rental  in  a  bond  that  it  is  issued  under 
the  provisions  of  a  designated  statute  is  the  mere  assertion-  tiiat  tiie 
bond  is  subject  to  or  controlled  by  the  provisions  of  such  statute, 
or,  in  other  words,  the  purchaser  is  thereby  informed  where  he  must 
look  in  order  to  learn  the  proviuons  of  the  statute  from  which  is 
derived  the  power  to  issue  tiie  bonds.** 

303.  Effect  of  Recital  that  Bonds  Were  Istned  in  Conformity  with 
Statute. — recital  in  municipal  bonds  that  they  are  usued  accord- 
ing to  and  in  conformity  with,  or  by  virtue  of,  certain  statutes  is 
equivalent  to  the  repreeentati<m  that  every  preliminaiy  stop  required 
by  these  statutes  to  be  taken  as  a  condition  to  the  exeraae  by  a 


18.  American  Life  Ina.  Co.  v.  Bruce,  Education  t.  DeKay,  148  V.  S.  691,  13 
m  U.  S.  328,  26  U.  S.  (I*  ed.)  1121;  S.  Ct.  706,  37  U.  S.  (L.  ed.)  573; 
Lewis  v.  Bartwar  County,  105  B.  S.  Evansville  v.  Dennett,  161  U.  S.  434, 
73«,  26  U.  S.  ed.)  993;  Gravee  v.  16  S.  Ct  613,  40  U.  S.  (L.  ed.)  760; 
Salme  County,  161  U.  S.  369,  16  6.  Hughes  County  v.  Livingston,  181  XJ. 
Ct.  526,  40  U.  B.  (L.  ed.)  732;  Nelson  S.  623,  21  G.  Ct  926,  46  V.  B.  (L.  ed.) 
T.  Haywood  County,  87  Tenn.  781,  11- 1033;  Wait©  v.  Santa  Cruz,  184  U.  S. 
S.  W.  885,  4  LiLA.  648.  -302,  22  S.  Ct  327,  46  U.  S.  (U  ed.) 

IS.  Suffolk  Sav.  Bank  v.  Boston,  149  552;  Stanly  County  t.  Coler,  190  U. 
Ham.  364,  21  N.  E.  665,  4  L.RA,  516.  8.  437,  23  S.  Ct  611,  47  U.  S.  (L.  ed.) 

14.  Steam-Boat  Rook  Independent  1126;  Huron  v.  Seeoud  Ward  Sav. 
School  Dist  V.  Stone,  106  U.  S.  183,  Bank,  86  Fed.  272,  57  U.  S.  App.  693, 
1  S.  Ct.  84,  27  U.  S.  (L.  ed.)  90.        30  C.  C.  A.  38, 49  Lit.A.  634. 

15.  Haekett  v.  CMtewa,  99  U.  S.  86,  16.  Buchanan  v.  Litchfield,  102  V. 
25  U.  S.  (U  ed.)  363;  Calhoun  County  S.  278,  26  U.  S.  (L.  ed.)  138;  CanoU 
T.  Galbraith,  99  U.  S.  214,  25  V.  8.  County  y.  Smith,  111  U.  S.  556,  4  S. 
(L.  ed.)  410:  Walnut  v.  Wade,  103  U.  Ct  639,  28  U.  S.  (L.  ed.)  517;  Bieh 
S.  683,  26  n.  S.  (L.  ed.)  526;  Mont-  t.  Ments  Tp.,  134  U.  S.  632, 10  S.  Ct 
elair  v.  SamadeU,  107  U.  6.  147,  2  S.  610,  33  U.  S.  (L.  ed.)  1074;  Citioens 
Ct.  381,  -27  V.  S.  (h.  ed.)  431;  Ber-  Sav.,  ete.,  Aas'n  v.  Perry  County,  156 
nardfl  Tp.  t.  Morrison,  133  U.  S.  523,  U.  8.  692,  16  6.  Ct.  647,  30  U.  S.  (L. 
10  S.  Ct  333^  33  U.  S.  (L.  ed.)  726;  ed.)  586:  State  v.  School  IHstrict  No. 
Knox  County  t.  New  York  Ninth  Nat  60,  18  N.  D.  616,  120  N.  W.  666,  138 
Bank,  147  U.  a  91,  13  8.  Ct  267,  37  A.  S.  E.  787. 

U.  a  (U  e4.)  93;  Atehisoo.  Board  vf   .  Vote:  LJU..1915A  96L 
B.G.UyoLXIX.-«4.  1009 
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public  eorporaUon  of  the  power  thereby  delegated  to  issne  bond^  has 
been  properly  and  l^ally  taken,  where  the  bonds  are  in  Uie  bands 
of  innocent  holders,  and  the  oHioers  isaumg  them  were  expressly 
or  impliedly  autho^aad  to  detenooina  the  questions  to  which  their 
recital  relates.  And  the  corporation  is  thereby  estopped  to  assert 
as  a  defense  to  the  bonds,  the  failure  oo  the  part  of  its  officcfs  to 
perform  any  .of  these  preliminary  conditions,  or  any  irregularity 
in  such  performance.''  Thus  it  has  been  held  that  a  recital  in 
bonds  issued  by  a  city,  importing  a  compliance  with  the  city  charter 
in  the  issue  theieof,  estops  it  to  assert,  a  noncompliance  with  the 
requirement  that  a  petition  signed  by  a  certain  portion  of  the  free^ 
holders  wifchia  the  corporate  limits  should  be  presented  to  the  council 
.  before  any  bonds  should  be  iasued,  where  the  question  of  the.presenoe 
of  this  petiUon  and  its  sufficiency  was  to  be  determined  by  the  authori- 
ties who  issued  the  bonda.*^  Such  a  recital  also  estops  the  munici- 
pality from  denying  the  validity  of  the  bonds  on  the  ground  that 
no  electi<m  was  held  to  au^iorize  their  issuantw ;  '*  that  there  were 
irregularitiea  in  holding  the  Section ;  that  a  majority  of  the  voten 
were  not  cast  in  favor  of  the  issuance  of  the  bonds; '  that  the  corpora- 
lioD  has  iamed  more  boiids  ihan  the  V9(a  of  the  oounoU  anthorized,* 
or  than  wwe  anthorizBd  by  vote  of  the  people  of  the  municipality," 
or-  that  the  iasue  of  bonds  is  in  excess  of  tile  debt  limit,*  unless  Uie 

17.  Monltrie  County  v.  Bockingham  boldt  Tp.  t.  Long,  92  U.  S.  642,  23 
Ten-Cent  Sav.  Bank,  92  U.  S.  631,  23  U.  S.  (L.  ed.)  752;  Douglas  County 
tJ.  S.  (L.  e4.)  631;  Douglas  County  v.  v.  Bolles,  94  U.  S.  104,  24  D.  S.  (L.- 
Holies,  94  U.  B.  104,  24  U.  8.  (L.  ed.)  ed.)  46;  Clay  County  v.  Savings  So- 
46;  Johnson  County  v.  January,  94  ciety,  104  U.  S.  576,  26  U.  S.  (L.  ed.) 
V.  S.  202,  24  U.  S.  (L.  ed.)  110;  Bcr-  856;  Pana  v.  Bowletj  107  U.  8.  529, 
narda  Tp.  v.  Morrison,  133  U.  8.  523,  2  S.  Ct.  704,  27  U.  B.  (L.  ed.)  424; 
10  S.  Ct  333,  33  U.  S.  (L.  ed.)  726;  Hughes  County  y.  Livituaton,  181  U. 
Hughes  County  v.  Livingston,  181  V.  S.  623,  21  S.  Ct.  926,  45  U.  B.  (L.  ed.) 
S.  623,  21  S.  Ct.  926,  45  U.  S.  (L.  ed.)'  1033. 

1033;  Hitchcock  County  v.  Piatt,  201  Note:  L.R.A.1916A  066. 
V.  S.  646,  26  S.  Ct.  761,  50  U.  S.  (L.  1.  Knox  County  v.  AspinwaB,  21 
ed.)  903;  Coler  v.  Dwight  School  Tp.,  How.  639,  l6  U.  8.  (L.  ed.)  208. 
3  N.  D.,  249,  55  N.  W.  587,  28  UR.A.  2.  Lexington  v.  B.tttiai',  14  Wall.  282, 
649.  20  U.  S.  (L  ed.)  809;  Lyhde  v.  Win- 
Note:  L.B.A.1916A  964.  nebago  County,  16  Wall.  6,  21  U.  S. 

18.  Evansville  v.  Dennett,  161  U.  S.  (L.  ed.)  272;  Marcy  v.  Omrago  Tp., 
434,  16  8.  Ct.  613,  40  U.  8.  (L.  ed.)  92  tJ.  S.  637,  23  U.  S.  (li.  ed.)  7«; 
760.   See  also  Orleans  v.  Piatt,  99  U.  Hnmboldt  Tp.  v.  Long,  92  U.  S.  642, 
S.  676,  25  U.  S.  (L.  ed.)  404.  23  IT.  S.  (L.  ed,)  752j  Monltrie  Coon- 
Note:  LJ1^.1915A  964.  ty  v.  Fairfield,  106  U.  8.  870,  28  U.  S. 

19.  Barter  Tp.  v.  Kemochan,  103  (L.  ed.)  945. 

T7.  8.  662,  26  U.  8.  (L.  ed.)  411;  PhU-  3.  Walnut  v.  Wada,  103  U.  S.  OBS, 

adelphia  Provident  Life,  etc,  Co.  v.  26  U.  S.  (L.  ed.)  626. 

Mercer  County,  170  U.  8.  693,  18  S.  4.  Hughes  County  v.  Uvingstoni  181 

Ct.  788,  42  U.  S.  (L.  ed.)  1156-  V.  S.  623,  21  8.  Ct.  926,  45TJ.  S.  (L. 

20.  Knox  Cpunty  v.  Agpiniva^  ^  ed.)  1033^,  Rund  Ihdfipa^dmt  Sehool 
How.  539, 16  0.  S.  (L.  ed.)  S08-;  'Hiim-  Dirt.  v.  Fairbante,  187  0.  S.  643,  23 
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thilh  of  sndb  recital  dspeods  upon  a  matter  of  public  record;  *  that 
all  the  c(»iditioiis  which  the  statute  requires  aa  a  condition  precedent 
to  the  ifieuance  of  the  bonds  has  not  been  p^ormed,  vhcu  the 
performance  of  such  conditions  is  a  matter  to  be  determined  by  the 
officers  who  issued  the  bonds;'*  that  the  delivery  of  the  bonds  held 
in  escrow  by  a  trustee  was  unauthorized,'  or  that  the  municipality 
which  issued  the  bonds  was  without  corporate  existence.^  It  is  of 
course  essentiid  to  the  legal  effect  of  such  a  recital  that  it  designate 
correctly  the  statute  in  conformity  with  which  the  bonds  were  issued, 
but  an  immaterial  error  in  reciting  the  title  of  such  statute  will  not 
affect  the  Validity  of  the  bonds.* 

304.  Effect  of  Other  Recitals. — A  recital  in  bonds  that  they  were 
issued  for  the  purpose  of  refunding  the  outstanding  debts  of  the 
municipality  in  -conformity  with  the  law  estops  the  municipality 
from  contending  that  the  debts  refunded  were  not  binding  obliga- 
tions,** or  that  the  money  thus  raised  was  used  for  some  other  and 
unlawful  purpose.'*  A  recital  in  bonds  issued  by  a  municipal  corpo- 
ration that  they  are  issued  by  virtue  of  a  certain  ordinance  estopi* 
the  municipality  from  setting  up  irregularities  in  the  enactment 
of  the  ordinance,"  and  does  not  put  a  purchaser  upon  inquiry  as 
to  the  terms  of  the  ordinance  under  which  the  bond  was  issued," 

8.  Ct.  843,  47  U.  8.  (t.  ed.)  346;  732;  Waite  v.  Santa  Crua,  1&4  U.  S. 

Presidio  County     llbel>Toiing  Bondi  302,  22  S.  Ct  327,  46  T7;  8.  (L.  ed.) 

ete.,  Co.,  212  U.  S.  58,  29  8.  Ct  237,  652;  Rural  Independent  School  Dint. 

53  U.  S.  (L.  ed.)  402.  v.  Failtield,  187  U.  6.  643,  ^  8.  Ct. 

Note:  L.B.A.1915A  958.  843,  47  U.  S.  (U  sd.)  346}  Sioux  Gity 

5.  See  infra,  pwr.  317.  Indepeadent  School  Dist  v.  Rew,  111 

6.  Pompton  t.  Cooper  Union,  101  U.  VeA.  1,  40  C.  C.  A.  198*  Sfi  LJELA.  364. 
S.  106,  25  U.  a.  (U  ed.)  803;  Stanly     Nobs:  UR.A.1015A  457. 

County  V.  Coler,  190  U.  S.  437^  23  a  11.  Presidio  County  t.  Noel-Yonng 

Ct.  811,  47  U.  S.  (L.  ed.)  112Q;  Kla-  Bond,  etcv,  Ce.,  212  U.  S>  68, 29  S.  Ct. 

math  Faih  v.  Saelw,  36  Or«L  826,  S7  237,  53  U.  S.  (L.  «d.)  4C2;  Hunin  v. 

Fac.  329,  76  A.  8.  R.  601.  Second  Ward  Sav.  Bank,  80  Fed.  372, 

Note:  L.R.A.1915A  960.  57  V.  S.  App.  693,  30  G.  G.  A.  38,  49 

7.  Philadeli^ia  Provident  life,  eto.,  I«.R.A.  634. 

Co.  V.  Mei«er  County,  170  U.  8.  503,  12.  V&n  Hostrup  v.  Madison,  1  Wall. 

18  S.  Ct.  788,  42  U.  S.  (L.  ed.)  1156.  291, 17  U.  S.  (L.  ed.)  588;  Naovoo  v. 

8.  Comanche  Connty  t.'  Lewis,  133  Ritter,  97  U.  S.  380,  24  U.  S.  (L.  «d.) 
U.  8.  198,  10  8.  Ct  286,  33  U.  8.  (U  1050;  Aurora  v.  Gates.  20S  Fed.  101, 
ed.)  604;  Otoe  County  v.  aapp,  ISO  125  G.  G.  A.  339,  UB.Aadl5A  910 
U.  S.  638,  21     Ct  926,  45  U.  S.  (L.  and  note. 

ed.)  710;  Coler  r.  Dwight  School  Tp,,  13.  Evansrille  t.  Dennafct,  161  TJ: 

3  N.  D.  249,  65  N.  W.  587,  28  L.BJI.  8.  434, 16  8.  Ct  613,  40  O.  B.  (U  ed.) 

649.                                          .  760;  Newbeni  v.  National  Bank,  234 

9.  Atchison  board  of  Education  t.  Fad.  209,  148  C.  C.  A.  Ill,  LJt.A. 
De  Kay,  148  U.  8.  591,  13  8.  Ct  706,  1917B  1019,  disapproring  WeU  t. 
37  U.  8.  (L.  ed.)  573.  Newbem,  126  Twn.  223,  148  8.  W. 

10.  Graves  t.  8aliae  County,  161  U.  690.  Aan.  Cas.  lOlBB  26,  Ii.B^a01&A 
8.  359, 16-  S.  Ct.-526,  40  U.  8.  (L.  ed.)  1009. 
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but  it  has  been  bedd  that  «uch  &  recital  does  not  egtop  the  municipal- 
ity from  alleging  that  no  such  ordinance  waa  enacted,  when  the  offi- 
cials who  made  Qie  recital  were  not  the  board  having  the  jurisdictioD 
to  enact  the  ordinance,*^  or  that  the  ordinaace  was  one  which  the 
municipal  cooncil  had  no  power  to  enact,**  and  vhtai  the  statute 
requires  the  purpose  for  whidi  the  bonds  were  issued  to  be  stated 
upon  the  face  of  the  bonds,  a  mere  reference  to  an  ordinance  by 
date  is  not  sufficient  to  estop  the  municipality  from  setting  up  any 
defense  to  Uie  bonds  which  it  would  otherwise  have.*'  A  reciUU 
that  bonds  were-  issued  in  puisoanoe  of  a  legal  vote  of  the  electors  of 
the  municipality  estops  the  corporation  from  setting  up  any  insuffi- 
cien<^  in  the  proposition  submitted  to  the  electors,*'  that  Uiere  was 
any  irregularity  in  the  election  procedure,**  that  the  vote  was  not  in 
favor  of  the  issuance  of  the  bonds,**  or  even  that  no  election  was  ever 
held  **  But  such  a  recital  does  not  clearly  import  that  the  bonds 
so  issued  were  not  in  exc^  of  the  debt  limit,  and  the  municipality 
is  not  estopped  from  setting  up  such  a  defense.*  In  order  to  estop 
the  municipality  it  is  not  necessary  that  the  recitals  specify  the 
statute  in  accordance  with  which  the  bonds  were  issued.  A  general 
statement  that  bonds  have  been  issued  in  confornoily  witii  the  law 
will  be  suffident  to  embrace  every  fact  which  the  officers  making 
the  statement  are  authorized  to  determine  and  certify.*  A  like  effect 
is  given  to  a  recital  that  all  the  steps  required  by  law  as  a  condi- 
tion  precedent  to  the  issuance  of  the  bonds  have  been  performed,* 

14.  Note :  L.R. A.1915A  961-^63.  officers  (Dgning  were  not  authorized  to 

16.  Klaioath  flails  v.  Saebs,  35  Ore.  issue  and  estoppel  can  arise  from  re- 

326,  67  Pae.  329,  76  A.  S.  R.  &0L  eitals  only  of  officers  empowered  to 

16.  Bamett  v.  DeniBon,  146  XT.  S.  imue.    Gibbe  v.  Sdiod  Dist  No.  10, 

135,  12  S.  Ct  819,  36  U.  S.  (L.  ed.)  88  Mich.  334,  60  N.  W.  294,  26  A.  S. 


17.  livingston  County  t.  Ports-  19.  Kenicott  v.  Wayne  Geonty,  16 
mouth  First  Nat.  Bank,  128  U.  S.  102,  WaU.  462,  21  V.  S.  (L.  ed.)  319;  Col- 
9  S.  Ct  IS,  32  U.  S.  (L.  ed.)  359.  oma  v.  Eaves,  92  U.  S.  484,  23  U.  S. 

18.  Warren  County  v.  Marcy,  97  U.  (L.  ed.)  579;  Block  v.  Barbour  Coon- 
S.  96,  24  U.  S.  (L.  ed.)  977;  Steam-  ty,  99  U.  S.  686,  25  U.  S.  (L.  ed.)  491- 
Boat  Roek  Independent  Schod  Dist.  SO.  Lynde  t.  Winnebago  Conn^.  U 
V.  Stone,  106  U.  B.  183, 1  S.  Ct  84,  27  WaU.  6,  21  .U.  S.  (L.  ed.)  272. 

n.  S.  (L.  ed.)  90;  Anderson  Coiuty  t.  1.  Steam-Boat   Rock  Independent 

Bcal,  113  U.  S.  237,  5  S.  Ct.  433,  28  School  Dist.  t.  Stone,  106  V.  S.  183, 

U.  S.  (L.  ed.)  066;  Harper  County  t.  1  S.  Ct  84,  27  U.  8.  (L.  ed.)  90. 

Rose,  140  U.  8.  71,  11  S.  Ct.  710,  36  2.  Douglas  County  v.  Bollea,  94  U. 

a.  8.  (L.  ed.)  344;  Newbem  v.  Nation-  S.  104,  24  U.  8.  (L.  ed.)  46;  Clay 

al  Bank,  234  Fed.  309,  148  C.  C.  A.  County  v.  Savings  Sqc.,  104  tJ.  S.  579, 

111,  L.R.A.1917B  1019;  Weil  v.  New-  26  U.  8.  (L.  ed.)  856;  Gtmniaon  Coun- 

beiB,  126  Tenn.  223,  148  S.  W.  680,  ty  v.  Rollins,  173  U.  8.  256,  19  S.  Ct. 

Ann.  €as.  1913E  25,  Ii.R.A.19l6A  390,  43  U.  S.  (L.  ed.)  689. 

1009,  holding,  however,  tiiat  there  was  3.  Marey  v.  Oswego  Tp.,  92  U.  8. 

BO  ebtoppel  in  &e  instant  ease  because  637,  23  U.  S.  (L.  ed.)  7^;  Douglaa 

the  bonds  showed  on  their  faee  that  the  County  v.  Holies,  94  U.  S.  104,  24  U. 


652. 


R.  296. 
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or  that  all  acto,  conditiona  and  things  precedent  to  ^«  issue  of 
the  bonds  have  been  duly  perfcnrmed.*  When  a  monioipal  corpora- 
tion has  authority  to  issue  bonds  upon  eonditions  to  be  performed 
by  some  other  party,  as  for  example  a  railroad  corporation  for 
the  benefit  of  which  the  bonds  are  issued,  since  it  may  waive  the 
performance  of  the  conditions,  if  the  bonds  contain  recitals  which 
fairly  import  that  nothing  remains  to  be  done  in  order  to  make 
the  bonds  binding  and  valid  obligations  of  the  corporation,  it  is 
thereby  estopped,  as  against  innocent  holders,  to  assert  the  nonper- 
formance of  the  conditions.*  When  the  power  of  a  municipal  corpo- 
ration to  issue  bonds  is  made  to  depend  upon  ihe  existence  of  certain 
facts  to  be  ascertained  by  designated  officers  of  a  board,  who  are  also 
fuitborized  to  issue  the  bonds  whenevw  such  facts  exist,  the  recital 
.in  bonds  issued  by  such  officers  or  board,  of  the  existence  of  these 
facts,  operates  to  estop  the  corporation  to  assert  their  nonexistence, 
in  order  to  defeat  the  bonds  in  the  hands  of  innocent  holders.' 

305.  Use  «f  Redtais  in  Favor  of  Municipality. — A  municipality 
is  not  ^titled  to  invoke  ih&  doctrine  of  estoppel  by  recitals,  and  a 
valid  bond  is  not  rendered  invalid  by  the  fact  that  it  incorrectly 
states  that  certain  irr^^larities  exist  in  its  issuance,'  nor  will  a 
recital  in  a  bond  that  it  was  issued  under  a  specified  statute  be 
conclusive  in  favor  of  a  municipal  corporation,  but  the  whole  con- 
duct of  the  municipality  both  before,  at  the  time  ajoid  after  the 
issue  of  its  bonds  may  be  shown  to  aid  in  determining  under  what 
statute  and  by  what  authority  it  proceeded  in  the  issue  of  the  bonds,^ 
and  if  t^ere  was  a  statute  in  force  authorizing  the  issuance  of  the 
bonds  in  the  way  in  which  they  were  issued,  they,  will  not  be  rendered 
invalid  by  the  fact  that  they  purported  to  be  issued  under  a  statute 

fi.  (L.  ed.)  46;  McClure  v.  Oxford  Tp.,  nings,  U9  U.  S.  74,  7  B.  a.  124,  30  U. 

«4  U.  8.  429,  24  U.  S.  (L.  ed.)  129;  S.  (L.  ed.)  323;  Oravos  v.  Saline 

Andes  v.  Ely,  158  U.  S.  312,  15  S.  Ct.  County,  161  0.  S.  359,  16  8.  Ct.  686, 

964,  39  U.  8.  (L.  ed.)  996;  National  40  U.  S.  (L.  ed.)  732;  Columbw  v. 

life  Ins.  Co.  t.  Huron  Board  of  Edu-  Dehnison,  163  U.  S.  695,  16  S.  Ct. 

cation,  169  V.  8.  262,  15  S.  Ct.  1041,  1203,  41  U.  S.  (L.  ed.)  314;  Philadel- 

40  U.  S.  (L.  ed.)  147;  Otoe  County  v.  phia  Provident  Life,  etc.,  Co.  v.  Mw- 

Clapp,  180  V.  S.  638,  21  8.  Ct  920,  45  eer  County,  170  U.  S.  593,  18  8.  Ct 

tJ.  8.  (L.  ed.)  710;  laitchcoek  County  788,  42  U.  8.  (L.  ed.)  115a 

Piatt,  201  U.  S.  646,  26  S.  Ct  761,  6.  Venice  v.  Mnrdock,  92  U.  8.  494, 

60  U.  S.  (L.  ed.)  903.  23  U.  8.  (L.  ed.)  583;  Klamath  Falls 

Note:  I*B.A.1915A  967.  v,  Sachs,  35  Ore.  325,  57  Pac,  d39,  76 

4.  Note:  UB.A1916A  969,  970.  A.  S.  R.  501. 

6.  Brooklyn  v.  ^tna  Life  Lisurauce  Note :  L.R.A.1915A  976. 

Co.,  99  U.  8.  362,  35  U.  S.  (L.  ed.)  7.  Note:  L.R.A.1915A  979. 

416:  Nenasha  v.  Hazard,  102  XT.  S.  81,  8.  Knox  County  t.  New  Tork  Ninth 

26  U.  S.  (U  ed.)  85;  Amencan  Life  Nat  Bank,  147  U.  8.  91, 13  S.  Ot  287, 

Insurance  Co.  v.  Bruce,  105  U.  S.  328,  37  U.  8.  (U  ed.)  93. 
26  U.  8.  <L.  ed.)  1121:  Oreffon  t.  Jen- 
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which  gflv«  ho  such  authority.*  But  when  a  boud  ^tes  that  it  is 
issued  by  authority  of  a  certain'  statute,  which  at  that  ,  time  had  not 
gone  into  effect,  or  which  it  appears  on  the  face  of  the  bonds  had 
not  been  complied  with,  the  purchaser  cannot  rely  upon  mother 
statute  as  authority  for  issuing  the  bonds  unless  such  other  statute 
has  in  fact  been  strictly  complied  with/"  and  it  has  been  held  in 
some  of  the  state  courts  that  the  holder  of  a  municipal  bond  which 
recites  that  it  was  issued  under  a  particular  statute  which  is  adjudged 
unconstitutional  will  be  estc^ped  from  contending  that  it  was  issued 
under  another  statute.** 

306.  When  Doctrine  of  Estoppel  by  Recitaltf  Inapplicable. — The 
doctrine  of  estoppel  by  recitals  does  not  apply  in  the  case  of  unne- 
gotiable  bonds  or  other  obligations  of  a  municipal  corporation,**  and 
when  the  statute  by  authority  of  which  certain  bonds  were  issued 
provided  that  they  should  not  be  negotiable  in  form,  a  holder  of 
such  bonds  is  not  entitled  to  the  benefit  of  the  rights  of  a  bona  fide 
purchaser  of  negotiable  paper^  even  if  the  bonds  an  n^DtiaUe  in 
form.*'  So  when  it  appears  from  the  face  of  the  bonds  that  the 
conditions  prescribed  by  law  have  not  been  complied  with,  or  that 
the  statutes  of  the  state  have  been  violated  in  some  other  respect,  a 
holder  of  the  bonds  is  not  entitled  to  the  immimities  of  a  bona  fide 
purchaser,**  and  when  the  recitals  themselves  contain  BuffiedeDt  notice 
of  the  illegality  of  the  bonds  to  put  the  holder  on  inquiry,  it  has 
been  held  that  he  cannot  recover  thereon.***    The  estoppel  of  a 

9.  Johnson  Comity  v.  January,  94  ten,  97  U.  S.  83,  24  U.  S.  (L.  ed.) 
U.  S.  202,  24  U.  8.  [h.  ed.)  110.         933:  Anthony  v.  Jasper  County,  101 

10.  Crow  v.  Oxford  Tp.,  119  U.  S.  TT.  S.  693,  25  XJ.  S.  (U  ed.)  1005;  Bis- 
215,  7  8.  Ct.  180,  30  IX  8.  (L.  ed.)  sell  t.  Spring  Valley  Tp.,  110  C.  S. 
388.  162,  3  8.  Ct  655,  28  U.  8.  (L.  ed.) 

Note:  L.R.A.1916A  979.  105;  Dixon  County  v.  Field,  111  U.  S. 

11.  Wilkes  Connty  v.  Call,  123  N.  G.  83,  4  S.  Ct.  315,  28  U.  S.  (L.  ed. )  360 ; 
308,  31  8,  B.  481^  44  URJl.  252.         Qerman  Sav.  Bank  v.  Franklin  Cona- 

12:  Oiumison  County  v.  Rcdlins,  173  ty,  128  V.  S.  526,  9  S.  Ct  159,  32  U. 
U.  S.  255, 19  8.  Ct  390,  43  U.  8.  (L.  8.  (L.  ed.)  519;  Lake  Coanty  v.  Gra- 
ed.)  689;  Goose  River  Bank  v.  Willow  hanL  130  U.  S.  674,  9  8.  Ct  654,  32 
Uke  School  Tp.,  1  N.  D.  26,  44  N.  W.  IT.  S.  (L.  ed.)  1065 ;  Sutliff  v.  Lake 
1002,  26  A.  8.  R.  605.  Connty,  147  XJ.  8.  230,  13  S.  Ct  318, 

Note:  L.RJL1016A  977,  978.  37  U.  S.  (L.  ed.)  145;  Hedges  v.  Dix- 

13.  Many  v.  OswcfO  7^.,  92  U.  8.  on  County,  150  U.  S.  182, 14  S.  Ct  71, 
637,  28  U.  8.  (L.  e£}  748;  Douglas  37  TJ.  8.  (L.  ed.)  1044;  St  UwnuMw 
County  V.  Holies,  94  U.  8.  104,  24  V.  Tp.  v.  Furrnan,  171  Fed.  400,  96  C. 
S.  (L.  ed.)  46;  Marion  County  v.  G.  A.  366, 17  Ann.  Cas.  1244:  National 
Claik,  94  U.  8.  278,  24  U.  S.  (L.  ed.)  Life  Ins.  Co.  v.  Mead,  13  6.  D.  37, 
59;Bamettv.  OeDniflon,145U.  8. 135,  82  N.  W.  78,  79  A.  ^  R.  876,  48 
12  S.  Ct  819,  36  U.  S.  (L.  ed.)  652.    t.R.A.  786. 

14.  Harshman  t.  Bates  Connty,  92     Note:  61  A.  8.  R.  832. 

U.  S.  669,  23  V.  8.  (L.  ed.)  747;  Me-     15.  Harshman  v.  Bates  Connty,  92 
Clu're  v.  Oxford,  94  U.  8.  429.  24  V.  V.  8.  560,  23  U.  S.  (L.  ed.)  747. 
8.  (L.  ed.)  129;  Bates  County  v.  Win- 
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municipal  corporati&n  by  recitals  in  its  bonds  doeB  not  extend  to 
conclusions  of  law,  but  applies  only  to  stat^ents  of  fact,  and  a 
recital  of  the  actual  facts  with  a  statement  that  thereby  the  bonds 
were  conformable  to  the  law,  when,  judicially  speaking,  they  are  not, 
will  not  make  them  so,  nor  can  it  work  an  estoppel  upon  the  county 
to  claim  the  protection  of  the  law.** 

307.  What  Constitutes  a  Bona  Fide  Purchaser.— The  settled  rule 
of  commercial  law  is  that  one  is  a  bona  fide  purchaser  of  negotiable 
paper  who  takes  it  for  value  before  maturity  and  without  notice  of 
equities,  and  such  a  purchaser  is  said  to  obtain  a  perfect  title.  This 
rule,  vnih  a  slight  modification,  is  applied  to  negotifU>Ie  municipal 
bonds.*'  One  who  purchases  such  bonds  without  any  knowledge 
of  equitable  defenses,  at  any  time  prior  to  the  time  fixed  for  their 
final  payment,  must  be  regarded  as  a  bona  fide  purchaser,*®  though 
the  rule  that  a  purchaser  without  notice  to 'be  entitled  to  protection 
must  not  only  be  so  at  the  time  of  the  contract  or  conveyance  but 
at  the  time  of  the  payment  of  the  purchase  money  applies  to  munici- 
pal bonds  as  well  as  to  other  negotiable  securities.*'  A  municip^ 
bond  payable  at  a  time  certain  is  overdue  as  soon  as  that  time  has 
passed,  whether  payable  generally  or  at  a  certain  place,  and  whether 
it  has  been  presented  for  payment  or  not,  and  one  who  takes  it  after 
it  is  due  gets  no  better  title  than  the  party  had  from  whom  he  received 
it.**  It  is  generally  held,  howevo*,  that  the  mere  fact  that  one  or 
two  instalments  of  interest  are  overdue  or  unpaid,  disconnected  with 
other  facts,  is  not  sufficient  to  affect  the  position  of  one  taking  the 
bonds  and  subsequent  coupons  before  their  maturity  for  value  as  a 
bona  fide  purchaser,*  though  there  are  dedaions  to  the  contrary.' 
One  who  surrenders  warrants  of  a  municipal  corporation  fwr  its  bonds 
is  as  much  an  innocent  holder  of  the  bonds  as  if  he  had  bought  them 
in  open  market,  and  is  entitled  to  the  benefit  of  the  rule  as  to  the 
conclusivenees  of  recitals  in  the  bonds.*  The  mere  fact  that  bonds 
issued  by  a  public  corporation  are  acquired  directly  from  the  corpo- 
ration does  not  necessarily,  in  and  of  itself,  constitute  constructive 

le.  Dixon  County  v.  BMd,  111  0.  13  8.  Ct.  254,  37  V.  8.  (L.  ed.)  78. 
S.  83,  4  S.  Ct.  315,  2B  XJ.  S.  (L.  ed.)    "30.  St.  Paul  First  Nat.  Bank  v. 
360;  Katienberger  v.  Aberdeen.  121  Scott  Connty  Com'ra,  14  Minn.  77, 100 
U.  8.  172,  7  8.  Ct.  947,  30  V.  S.  (U  Ahl  Dec.' 194. 

ed.)  911:  Lake  County  v.  Qrabam,  130     1.  Cromwell  v.  Sac  County,  96  TJ. 
U.  8.  674,  fl  a  Ct.  654,  32  U.  8.  (L.  8.  51,  24  U.  S.  (L.  ed.)  681. 
•d.)  1065;  KUmath  Falls  v.  Sachs,  36     Notes:  98  Am.  Dec.  684;  100  Am. 
Ore.  325, 67  Pac.  329,  76  A.  8.  B>  501.  Dec.  196-199. . 

17.  Note:  98  Am.  Dec.  685.  And  8.  St  Paul  Fizst  Nat.  Bank  v.  Seott 
see  Bills  and  Notes,  vol.  3,  p.  1031  County,  14.  lliim.  77,  100  Am.  Dee. 
et  aeq.  194. 

18.  Venice  v.  Uurdoc^  92  U.  8. 494,  S.  Onnnison  County  v.  Rollins,  173 
23  U.  8.  (L.  ed.)  683.  U.  S.  255, 19  S.  Ct.  900,  48  D.  8.  (U 

19.  LyUe  v.  Lanauw,  147  V.  8.  59,  ed.)  689. 
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notice  to  the  holder  thereof  of  any  equities  in  favor  of  the  corporation, 
or  of  any  irregulantiee  in  the  bonds  affecting  their  validity.*  On 
the  other  hand,  the  mere  fact  that  a  holdw  of  municipal  bonds  is 
not  the  original  purchaser  of  them  from  the  corporation  does  not 
necessarily  render  him  a  bona  fide  holder  in  due  oourse,  against 
whom  no  equitable  defenses  can  be  invoked.* 

308.  Lis  Pendens;  Actnal  Notice. — ^The  fact  that  a  suit  is  pending 
in  which  the  validity  of  municipal  bonds  is  in  issue  at  the  time 
that  they  were  bought  does  not  affect  the  rights  of  the  purchaser; 
the  doc^ine  of  constructive  notice  by  lis  pendens  has  no  application 
to  negotiable  securities.*  This  rule  cannot  be  so  changeid  by  the 
statutes  or  decisions  of  a  state  as  to  affect  the  rights  of  persons  not 
residing  within  the  state.'  But  those  who  buy  such  securities  from 
litigating  parties  with  actual  notice  of  a  suit  do  so  at  their  peril, 
and  must  abide  ihe  result  the  same  as  the  parties  from  whom  they 
got  tiieir  title.^  If  the  holder  of  bonds  issueid  by  a  municipal  corpo- 
ration has  actual  knowledge  of  the  untruthfulness  of  recitals  in  such 
bonds,  recitals  therein  will  create  no  estoppel  in  his  favor  against 
the  municipality,  and  the  latter,  as  a  defense  thereto,  may  show  the 
falsity  of  the  recitals  and  thereby  establi^  the  invalidity  of  the 
bonds.*  And  when  a  purchaser  of  bonds  has  notice  that  they  were 
issued  in  exchange  for  stock  in  a  railroad  company  in  violation  of 
a  statute  requiring  them  to  be  sold  at  par  he  is  not  a  bona  fide  holder.^* 
But  the  fact  that  the  holder  has  notice  of  the  invalidity  of  the  bond 
does  not  prevent  him  from  invoking  for  his  protection  the  operation 
of  the  doctrine  of  estoppel,  where  he  acquired  the  bond  from  an 
innocent  holder  for  value.  One  who  purchases  from  a  bona  fide 
holder  gets  as  good  a  title  as  the  seller  bad.^^ 

4.  Venice  t.  Mardoek,  92  U.  S.  494,     And  see  Bills  and  Notes,  vol.  3,  p. 
23  U.  S.  (L.  od.)  583;  Douglas  County  1078;  Lis  Pendens,  vol.  17,  p.  1023. 

v.  BoUes,  94  U.  S.  104,  24  U.  S.  (L.     7.  Enfield  v.  Jordan,  119  U.  8.  «80,  . 
ed.)  46;  Scotland  County  v.  Hill,  132  7  S.  Ct.  358,  30  U.  S.  (L.  ed.)  523. 
U.  S.  107,  10  S.  Ct.  26,  33  U.  S.  (L.     8.  Scotland  County  v.  HUl,  132  TT- 
ed.)  261;  Philadelphia  Provident  Life,  S.  107,  10  S.  Ct.  26,  33  U.  S.  (L.  ed.) 
etc.,  Co.  V.  Meroer  County,  170  U.  S.  261;  Lytle  v.  Lansing,  147  U.  S.  59, 
593,  18  S.  Ct.  788,  42  U.  S.  (L.  ed.)  13  S.  Ct.  254,  37  U.  S.  (L.  ed.)  78. 
1156.  9.  Scotland  County  v.  Hill,  132  U. 

5.  Citizens'  Sav.,  etc.,  Aaa'n  v.  Perry  S.  107, 10  S.  Ct.  26,  33  U.  S.  (L.  ed.) 
County,  156  U.  S.  692,  15  S.  Ct  547,  261;  Lytle  v.  Lansing,  147  U.  8.  59, 13 
39  U.  S.  (L.  ed.)  585.  S.  Ct  254,  37  U.  S.  (L.  ed.)  78. 

6.  Warren  County  v.  Marcy,  97  U.     Note:  L.R.A.1915A  978. 

S.  96,  24  TT.  S.  {L.  ed.)  977;  CarroU  10.  Thompson  v.  Perrine,  103  U.  S. 

County  V.  Smith,  111  U.  S.  556,  4  S.  806,  26  U.  S.  (U  ed.)  612. 

Ct.  539,  28  U.  S.  (L.  ed.)  517;  Enfleld  11.  Douglas  County  v.  BoHea,  94  U. 

V.  Jordan,  119  U.  8.  680,  7  S.  Ct.  358,  S.  104,  24  U.  S.  (L.  ed.)  46;  Marion 

30  U.  S.  (L.  ed.)  523.  County  v.  Clark,  94  U.  S.  278,  24  U. 

Notes:  98  Am.  Dee.  684;  51  A.  6.  S.  (L.  ed.)  59;  Cromwell  v.  Sac  Coon- 


B.824. 


ty,  96  n.  S.  SI,  24  U.  S.  (L.  ed.)  681; 
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309.  Presttuptiait  tf  Bona  Fide  Holdisg.— The  holder  of  a  munici- 
pal bond,  in  the  absence  of  proof  of  the  contrary,  is  preeumed  to 
have  taken  it  underdue,  for  a  valuable  consideration  and  without 
notice  of  any  objection  to  which  it  was  liable.'*  But  while  the 
general  rule  in  regard  to  negotiable  instrumenta  is  that  posB^on 
is  prima  facie  evidence  of  ownership,  and  of  the  fact  that  the  owner 
came  by  tiie  bond  honestly,  and  for  value,  the  United  States  supreme 
court  holds  that  if  tiie  maker  of  a  municipal  bond  produces  evi- 
dence tending  stron^y  to  show  fraud  in  the  or^;in  d  the  paper, 
the  court  will  require  ihe  holder  to  prove  that  he  gave  value  for  it." 
So  ^Bo  when  a  jnunidpal  bond  has  been  stolen  and  the  munici- 
pality has  notice  of  the  theft,  any  person  other  than  the  original 
owner  presenting  it  for  payment  may  be  required  to  show  that  he 
is  a  bona  fide  holder  for  value.^'  But  a  purchaser  taking  in  good 
faith  and  for  value  need  not  invest^ate  the  bona  fides  or  the  title 
of  the  previous  holders,'*  and  mere  want  or  failure  of  consideration 
is  not  sufficient  to  throw  upon  the  holder  of  a  municipal  bond  the 
burden  of  proving  himself  a  bona  fide  purchase.** 

310.  Legal  Existence  ef  Corporation  Ismtng  Bo&d8.»The  inhab- 
itantB  of  a  particular  territory  who  have  not  been  established  by  law 
as  a  public  corporation  or  quaa  corporation  have  no  legal  power 
to  issue  bonds  or  obligations  of  a  binding  character.  This  rule 
does  not  apply  to  municipal  corporations  whose  organization  is  irreg- 
ular merely;  but  if  the  constitution  or  a  statute  declares  that  certain 
acts  done  or  omissions  occurring  in  an  effort  to  organize  such  corpo- 
ration shall  render  void  the  attempt  to  organize  it,  the  court  will 
not  disregard  such  prohibition  at  the  instance  of  a  creditor  deceived 
by  the  f^pearance  of  a  legal  organiEation.^'   When,  however,  bends 

Montf^air  v.  Ramadell,  107  V.  8.  147,  T.  58,  62  N.  E.  1079,  88  A.  S.  R.  040 

2  S.  Gt.  391,  27  U.  S.  (L.  td.)-  431j  and  note. 

Scotland  County  v.  Hill,  132  U.  S.  107,  18.  Smith  v.  Sac  County,  11  Wall. 

10  8.  Ct.  26,  33  V,  S.  (L,  ed.)  261;  1?9,  20  U.  S.  (L.  edj  102;  Donglas 

Gannison  County  v.  Rollins,  173  U,  S.  County  v.  Bonee,'94  U.  S.  104,  34  tl. 

255,  IS  S.  Ct  390,  43  U.  S.  (L.  ed.)  S.  (L.  ed.)  46;  Orleana  v.  Piatt,  99  U. 

689;  Suffolk  Sav.  Bank  v.  Boston,  149  8.  676,  25  V.  S.  (L.  ed.)  404;  St€wart 

Mass.  364^  21  N,  E.  665,  4  L.R.A.  516.  t.  Lansing,  104  V.  S.  505,  26  U.  S.  (L. 

12.  San  Antonio  v.  Mehaflfy,  96  U.  ed.)  866;  Lytle  v.  Lansing,  147  TJ.  S. 

S.  312,  24  U.  S.  (L.  ed.)  816;  linooln  59, 13  S.  Ct.  254,  37  U.  S.  (L.  ed.)  78. 

•9.  Cambria  Iron  Co.,  103  U.  S.  412,  14.  Bainbridge  t.  Louisville,  83  Ky. 

26  U.  S.  (L.  ed.)  518;  Itfontdair  v.  285,  4  A.  8.  R.  1G3  and  note. 
BamadeU,  107  U.  8. 147,  2  S.  Ct.  391,  IS,  ^tfanhatUn  Sav.  Inst  t.  New 

27  U.  S.  (L.  ed.)  431;  Bernards  Tp.  York  Nat.  Etch.  Bank,  170  N.  T.  58, 
V.  Horrison,  133  U.  S.  523,  10  8.  62  N.  E.  1079,  88  A.  8.  R.  640. 

Ct  333,  33  U.  S.  (L.  ed.)  726;  Quin-  16.  Clapp  t.  Cedar  Cmmfgr,  6  la.  16, 

Ian  T.  Green  Connty,  157  Fed.  33,  68  Am.  Dec.  678. 

84  C.  C.  A.  537,  19  L.R.A.(N.S.)  849;  17.  Rnohs  v.  Athens,  91  Tenn.  30, 

Deming  t.  Houlton,  64  Ue.  254,  18  18  8.  W.  400,  30  A.  S.  B.  858. 

Am.  Rep.  253;  Manhattan  Sav.  Inst.  Note:  51  A.  B.  &.  825-887. 

T.  New  York  Nat  Ezeh.  Bank,  170  N. 
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are  issued  by  a  municipal  oorporfttion  de  factc^  irregularities  in  its 
incorporation  cannot  be  set  up  as  a  defense  to  an  action  upon  evi- 
dences of  debt  which  it  has  issued,'^  and. in  fact  whenever  the  people 
of  a  particular  district  assume  under  color  of  uithohty,  fuid  exercise 
for  a  considerable  period  of  time  "with  the  consent  of  the  Btate,  the 
powers  of  a  public  corporation  of  the  kind  recognized  by  the  organic 
law,  neither  the  corporation  nor  any  private  party  can  question  the 
legality  of  its  existence  to  defeat  bonds  issued  by  it  and  in.Uie  hands 
of  a  bona  fide  purchaaar  for  value.'*  Bonds  issued  by  a  municipal 
corporation  in  aocordance  with  the  provisions  of  law  are  not  invidid 
because  the  charter  of  the  corporation  will  expire  before  the  maturity 
of  the  bonds,  since  the  statute  opiates  as  an  amendment  of  the 
charter  to  the  extent  of  continuing  the  period  at  corporate  existence 
with  respect  to  such  bonds  until  theif  maturity  and  paym^t**  And 
it  is  generally  held  that  the  validity  of  municipal  bonds  is  not  aifected 
by  the  dissolution  of  the  corporation  during  the  term  of  the  bonds 
and  the  cre^on  of  a  new  corporation  embracing  suhatantially  the 
same  territory  as  the  old.' 

311.  Purpose  for  Which  Bonds  Issued. — A  municipal  bond  which 
is  issued  to  raise  money  for  a  purpose  for  which  the  public  funds 
cannot  be  lawfully  expended  is  absolutely  void,  even  in  the  hands 
of  a  bona  fide  purchaser  for  valuer*  A  general  grant  of  power  by 
ih9  legislature  to  a  municipal  corporation  to  borrow  money  and  to 
issue  bonds  does  not  authorize  the  issuing  of  bonds  for  a  purpose 
for  which  the  mimicipality  cannot  lawfully  expend  money.'  When, 
however,  bonds  contain  a  recital  as  to  the  purpose  of  tiieir  issu- 
ance, lowing  them  to  have  been  issued  for  a  purpose  within  the 
scope  of  the  powers  of  the  monioipal  couporation,  such  a  recital, 
where  made  by  those  authorized  to  determine  the  question,  will  estop 
the  eorporation  issuing  the  bonds  ftom  asserting  as  a  defense  thereto 
as  against  innocent  holders  tha*  they  V4re  in  fact  issued  for  some 

18.  DoQglu  County  .v.  BoUes,  94  tT.  .  Note:  19  Ann.  Cm.  1109, 1107. 

S.  104,  24  V.  S.  (h.  ecL)  46.  2.  Citizens  Sav.,  et&,  A^'n  v.  To- 

10.  Coler  V.  Dwight.  School  Tp.,  3  peka.  20  WaU.  6S5.  22  IT.  S.  (L.  ed.) 

N.  D.  249,  65  .K.  W;  687,  2fi  hJB-X.  455;  Osborne  v.  Adams.Coanty,  106  U. 

640..            .      .   ,  8.  181,  1  8.  Ct.  168,  27  0.  S.  (L.  ed.) 

Notes:  61  A.  8.  S.  826-d27;  UBJL  129;  Parkersbtu^  v.  Brown,  106  U.  S. 


90.  BIaekv.Fi8hbnzne,84S.C.451,  282,  2  S.  Ct  634,  .27  U.  S.  (L.  ed.) 

«  S.  S.  681,  19  Ann.  Gas.  1104  and  728:  Eofanta  v.  McKab,  67  Ala.  688, 

note.  42  Am,  Uep.  118;  Board  of  Education 

1.  Broughton  v.  Pensacola,  93  TT.  v.  Blodgett,  166  lU.  4^  4d  K.  III.  1Q2S, 

S.  266,  23  n.  S.  (L.  ed.)  896;  Ut.  46A.S.R.348. 

Pleasant  v.  Beckwitfa,  100  U.  S.  $14,  Note:  61  A.  S.  B.  849. 

26  XJ.  S.  (li.  ed.).  600;  Bnwdfoot  v.  3.  Ottawa  v.  Carey,  108  U.  S.  110, 

FayetteviUe,  124  K.  C.  478,  32  S.  E.  2  S.  Ct  361, 27  U.  S.  (L.  ad.)  669. 
804,  70  A.  S.  B.  610. 
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other  purpose  not  within  the  powers  of  the  corporation,*  Municipal 
bonds  which  are  valid  when  issued  are  not  rendered  void  by  the 
misapplication  of  the  money  received  from  their  sale,*  or  by  a 
imn^ul  use  made  of  the  stock  of  a  railroad  company  in  exchange 
for  which  they  were  issned.*  So  when  bonds  are  issued  to  a  railroad 
company  the  fact  that  the  company  has  not  performed  the  stipula* 
tions  of  the  agreement  which  it  made  as  a  consideration  tm  the  bonds 
does  not  invalidate  them,  when,  as  appears,  the  delivery  of  tiie  bonds 
was  final,  and  they  have  passed  into  the  hands  of  other  partiea  for 
value.' 

312.  Estoppel  as  to  Hatters  of  Record;  Debt  Limit. — When  the 
facts  upon  which  the  authority  of  a  municipal  corporation  to  issue 
certain  bonds  depends  are  not  to  be  ascertained  by  the  officers  charged 
with  the  duty  of  issuing  the  bonds,  but  are  matters  of  public  record, 
no  legislative  intent  to  authorize  these ,  officers  to  make  oonclustve 
recitals  of  such  facts  will  be  inferred,  and  purchasers  of  the  bonds 
are  not  entitled  to  rely  on  recitals  in  the  bonds,  but,  to  protect 
themselves,  must  examine  the  original  records.^  Thus  when  a  munici- 
pal corporation  is  prohibited  from  becoming-  indebted  in  a  greater 


4.  Mofan  t.  Miami  County,  2  Blaek     Notes:  61  A.  S.  R.  850;  L,R,A. 
722,  17  U.  S.  (L.  ed.)  342;  Hackett  v.  1915A  970-974,  980,  981. 
Ottawa,  99  U.  S.  86,  25  U.  S.  (L.  ed.)      B.  Anderson  Comity  v.  Seal,  113  U. 
363;  Lyons  v.  Munson,  99  tJ.  S.  684,  S.  227,  5  S.  CI.  433,  28  U.  S.  (L.  ed.) 
26  U.  S.  (L.  ed.)  451;  Ottawa  t.  Ports-  966;  Cairo  v.  Zano,  149  U.  S.  122,  13 
mouth  First  National  Bank,  105  U.  S.  9.  Ct.  803,  87  U.  S.  (L.  ed.)  673;  Jonea 
342,  26  U.  S.  (L.  ed.)  U27;  Ottawa  t.  Camd^  44  S.  0.  319,  33  S.  E.  141, 
V.  Carey,  108  U.  8.  110,  2  S.  Ct.  361,  51  A.  S.  B.  819  and  note. 
27 TJ.  S.  (L.ed.)  669;  Comanche  Coun-      Note:  51  A.  S.  B.  856. 
-  ty  V.  Lewis,  133  U.  S.  198,  10  S.  Ct.     6.  Cairo  v.  Zatie,  149  TJ.  S.  122,  13 
286,  33  U.  S.  (L.  ed.)  604;  Cairo  t.  8.  Ct.  803,  37  U.  S.  (U  ed.)  673. 
Zane,  149  TJ.  S.  122,  13     Ct.  803,  37     7.  Quinlan  v.  Grten  Connty,  187 
V.  S..  (L.  ed.)  673;  National  Life  Ins.  Fed.  33,  84  C.  C  A.  537,  19  KR^ 
Co.  V.  Board  of  Education  of  Huron,  (K.S.)  849j  Berkey  w.  Pueblo  County, 
169  U,  S.  262, 15  S.  Ct.  1041,  40  U.  s!  48  Colo.  104,  110  Pac.  197,  20  Ann. 
(I*  ed.)  147;  Mt.  Vernon  v.  Wesaon,  Caa.  1109;  Ndson  v.  Hayvood  County, 
180  U.  S.  637,  21  S.  Ct.  920,  45  U.  3.  87  Tenn.  781,  11  S;  W.  885,  4  LitJL. 
(L.  ed.)  .710;  Pierre  Board  of  Educa-  848. 

tion  V.  McLean,  181  TJ.  S.  622,  21  8.  8.'  Anthony  v.  Jasper  Conntyt^  Ml 
CL  925,45  U.  S.  (L.  ed.)  1032;  School  TJ.  S.  697,  25  TJ.  S.  (L.  ed).1006v'eat- 
Dist.  No.  II  v.  Chapman,  205  TJ.  S.  M  t.  I^e  County,  147  U.  830,  IS 
545,  27  S.  Ct.  792,  51  TJ.  S.  (L.  ed.)  S.  Ct.  818, 37  U.  S.  (L.  ad.)  145;  Gnn- 
923;  Huron  v.  Second  Ward  Sav.  ni8(in  County  t:  BolUnB>  173  U.  S.  255, 
Bank,  86  Fed.  272,  57  0.  S.  App.  693,  19  8.  Ct.  390,  43  TJ.  8.  (L.  «d.)  689; 
30  C.  C.  A.  38,  49  L.II.A.  534;  Sioux  Sntro  t.  Pettit,  74  Cal  332, 16  Pac.  7, 
City  Independent  School  Dist.  v.  Rew,  6' A.  8.  R.  442;  Portflmoutfa  Sav.  Bank 
111  Fed.  1,  49  C.  C.  A.  198,  65  L.R.A.  t.  Aahley,  91  Mich.  67€,  52  N.  W.  74, 
364;  Clapp  t.  Cedar  County,  5  la.  15,  30  A.  S.  R.  511. 
68  Am.  Dee.  678;  Jones  Camden,  44  Notes:  51  A.  S.  R.  833;  15  UR.A. 
S.  C.  319,  23  S.  B.  141,  fil  A.  8.  B.  (N.8.)  568;  L.B.A.igiSA  S44 
819. 
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amount  than  k  certain  propoHion  of  the  assessed  value  of  the  taxable 
property  within  its  jurisdiction  an  issue  of  bonds  which  is  in  itself 
in  excess  of  such  limit  is  void,  since  the  tax  list  is  a  matter  of  public 
record.'  Especially  is  this  the  law  when  the  debt  limit  is  imposed 
by  the  cMistitation,  for  the  legislature  having  no  power  directly  U> 
authorize  an  issue  of  bonds  in  excess  of  the  constitutional  limit  can- 
not do  the  same  thing  indirectly  by  authorizing  a  municipal  officer 
to  make  recitals  which  will  estop  the  municipality  from  denying 
that  the  bonds  are  in  excess  of  such  limit.***  When,  however,  the 
issue  of  bonds  is  not  by  itsdf  in  excess  of  the  debt  limit,  but  only 
exceeds  the  debt  limit  when  added  to  the  existing  indebtedness  of 
the  municipality,  it  has  been  held  that  the  corporation  will  be 
estopped  by  the  recitals  of  the  office  authorized  to  issue  the  bonds, 
since  the  total  indebtedness  of  a  municipal  corporation  is  not  ordi- 
narily a  matter  of  definite  public  record,**  and  this  rule  has  been 
applied  even  when  the  debt  limit  is  imposed  by  the  constitution 
itself,  when  the  e<aistitution  does  not  prescribe  any  test  by  which 
persons  purchasing  tiie  bonds  of  a  municipal  corporation  may  ascer- 
tain the  extent  of  its  enattng  indebtedness.**   The  mere  fact  that 

9.  Bnehaiuui  t.  litdUleld,  102  U.  S.  10.  Dixon  County  t.  Field,  111  U. 

278, 26  U.  S.  (L.  ed.)  138;  Lalw  Cowi-  S.  83,  4  6.  a  315,  28  U.  S.  (L.  ed.) 

ty  V.  Ghshun,  130  U.  S.  674,  9  B.  Ct.  360;  Lake  County  t.  Graham,  130  U. 

664,  32  n.  8.  (L.  «d.)  106S;  Lake  S.  674,  9  S.  Ct.  654,  32  U.  8.  (U  ed.) 

Gooaty  v.  RoIUul  130  U.  8.  662,  0  8.  1065;  Hedges  v.  Dixon  Coonfy,  150 

Ct  651,  32  U.  8.  (L.  ed.)  1060;  Doon  U.  8.  182,  14  8.  Ct.  71,  37  U.  8.  (L. 

Tp.  T.  Cwnmina,  142  U.  8.  366,  12  8,  ed.)  1014;  SCePheison  t.  Foster,  43  la. 

Ct  220,  36  U.  6.  (L.  ed.)  1044;  Nes-  48,  22  Am.  R<p.  216;  Deeorah  Fint 

bit  T.  BiTenide  Indepeodflnt  Diat,  144  Nat  Bank  t.  Doon  Diat  Tp.,  86  la. 

U.  S.  610, 12  8.  Ct  746,  86  U.  8.  (L.  330,  63     W.  301, 41  A.  8.  B.  489. 

ed.)  662;  St.  Lawienee  Tp.  t.  Funnan,  11.  Maioy  t.  Osve^  Tp.,  92  U.  S. 

171  Fed.  400, 96  C.  G.  A.  366, 17  Ann.  637,  23  U.  8.  (L.  ed.)  748;  Hmnboldt 

GaiL  1244  and  note;  8ehnaU  t.  Rook  Tp.  t.  Long,  92  T7.  S.  642, 23  U.  8.  (U 

Island,  338  IIL  89,  83  N.  S.  463,  14  ed)  762;  Witeon  t.  Salamanca,  99  U. 

L.R.A.(N.8.)  874;  Eddy  Valve  Co.  t.  S.  604,  25  U.  a  (L.  ed.)  330;  Sher- 

Giown  Point,  166  Ind.  613,  76  K.  £.  man  Connty     Simons,  109  IT.  S.  735, 

636,  3  L.BjIi.(N.S.)  684;  HePberaon  3  8.  Ct  502,  27  0.  8.  (L.  ed.)  1093; 

V.  Foster,  43  la.  48,  32  Am.  Bep.  216;  Dallas  County  v.  BfeEsnsie,  110  tJ.  S. 

Chris  V.  Park  OflBfrs.  88  la.  674,  56  686,  4  8.  Ct  184,  28  U.  S.'  (L.  ed.) 

N.  W.  294,  4S  A.  8.  A.  262;  Bcazd  28^;  Faiiileld  t.  Bnnl  Indepoident 

Hopkinsrille,  S6  Ky.  230,  24  8.  W.  School  Dist.,  187  U.  8.  643,  23  S.  Ct 

872,  44  A.  S.  a  222  and  note,  23  843,  47  U.  8.  (L.  ed.)  346. 

L.BJL.  402}  OnttirPezcha,  ete^  1^.  Note:  17  Ann.  Cas.  1246. 

Co.     Ogalalla,  40  Neb.  776,  59  N.  W.  IS.  Buchanan  t.  Litchfield,  102  U. 

513,  «  A.  S.  &  600;  Montpelier  Nat  8.  278,  26  17.  8.  (L.  ed.V  138;  Chaffee 

Life  Ins.  Go.  t.  Head,  18  8.  D.  87,  82  Connty  t.  Potter,  142  T7.  S.  355,  12 

N.  W.  78,  79  A.  8.  a  876,  48  L3Ji.  8.  Ct  216,  85  XS.  S.  (h.  ed.)  1040; 

786.  Gunnison  Connty  t.  Rollins,  173  U.  8. 

Notes:  44  A.  8.  B.  2ffi;  46  A.  8.  R.  255,  19  6.  Ct.  390,  43  U.  8.  (L.  ed.) 

257)  61  A.  8.  IL  833;  UBX1916A  689;  Waita  t.  Santo  Cms,  184  U.  8. 

946.  302,  22  S.  Ct  327,  46  n.  S.  (L.  ed.) 
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the  bonds  w«r«  iamed  is  not,  howev«r>  eqmvai«it  to  a  recital  that 
th«  debt  limit  was  not  exceeded,  and  does  not  estop  &e  municipality 
from  disputing  the  validity  of  the  bonds  in  t^e  hands  of  a  bona  fide 
purchaser.^*  A  bond  issue  in  excess  of  a  constitutional  limit  is  not 
uecesBarily  void  in  toto;  it  has  been  held  tiiat  a  recovery  may  be 
had  on  each  bond  for  such  pn^rtion  of  its  face  as  the  maximum 
issue  authorized  by  the  constitution  bears  to  the  whole  iBBae>* 

313.  Effect  of  Orerissue. — Where,  as  is  frequently  the  case,  the 
statute  by  which  authority  is  given  to  a  municipal  corporation  to 
issue  bonds  for  a  cwtain  purpose  specifies  the  amount  of  bonds  which 
oan  be  issued  thereunder,  bonds  issued  in  excess  of  such  unount  aze 
unauthorized,  and  void  even  in  the  hands  of  a  bona  fide  purchaser,^ 
and  there  can  be  no  estoppel  or  ratificati<m  which  will  preclude  the 
municipality  from  denying  their  validi^.^*  An  overissue  does  not, 
however,  affect  the  vaUdity  of  tiie  entire  issue  of  bonds,  but  only 
tiiose  in  excess  of  what  was  authorized,^'  and  in  detennining  which 
of  the  bonds  are  valid  and  which  invalid,  tiie  test  is  which  were 
first  delivered,  if  that  can  be  ascertained,  without  regard  to  the  classi* 
fication  of  the  bonds  according  to  torms  of  payment.*^  When  the 
amount  of  bonds  authorized  is  not  definitely  fixed,  but  is  made  to 
depend  on  drcimistances  and  is  to  be  determined  by  certain  public 
officers,  a  purchaser  is  entitled  to  rely  upon  the  determination  of  such 
officers,"  and  when  the  limitation  upon  amount  is  not  contained  in 
the  statutory  authority  of  the  municipality  but  is  in  the  vote  of  the 
governing  body  of  the  municipality  itself,  the  municipality  will  be 
estopped  by  recitals  in  the  bonds  tiiat  they  are  within  t^e  amount 
authorized 


552:  Hamilton  County  v.  Montpelier  R.  516;  Sateno  v.  Neosho,  127  Mo.  627, 

8sT.  Bftnk,  ete.,  Co.,  208  U.  S.  617,  28  30  S.  W.  190,  48  A.  8.  B.  663,  27 

8.  a.  569,  52  0.  S.  (L.  ed.)  647.  UR.A.  769. 

Note:  61  A.  S.  R.  836.  Notes:  44  A.  8.  a  22&-243  ;  61  A. 

13.  Buchanan  v.  Litchfield,  102  U.  S.  R.  855,  856. 

8.  278,26  U.  S.  (L.  ed.)  138.  16.  Sutro  t.  Pettit,  74  Cat.  332,  16 

14.  McPherBon  v.  Foster,  43  la.  48,  Pac.  7,  5  A.  S.  R.  442. 

22  Am.  Rep.  215.  17-  Daviess  County  t.  Dickinson, 

15.  Davien  County  v.  Dickinson,  117  V.  S.  667,  6  S.  Ct.  887,  29  U.  8. 
117  U.  8.  667,  6  8.  Ct,  897,  29  U.  8.  (L.  ed.)  1026;  Sutro  v.  Pettit,  74  Cal. 
(L.  ed.)  1026;  Doon  Tp.  t.  Cummins;  332,  16  Pae.  7,  5  A.  S.  R.  442;  Meyer 
142  V.  B.  366,  12  S.  Ct.  220,  35  U.  8.  r.  San  Francisco,  150  Cal.  131,  88 
(L.  ed.)  1044;  Nesbit  t.  Riversicle  In-  Fac  722,  10  L.R.A.(N.S.)  110; 
dependent  Dist.,  144  U.  S.  610,  12  8.  Sehmits  t.  Zeh,  91  Miuu.  290,  07  N. 
Ct.  746,  36  U.  8.  (L.  ed.)  562;  SutHflf  W.  1040, 1  Am.  Cas.  322. 

V.  Lake  County,  147  U.  S.  230,  13  S.  18.  Daviess  County  t.  Dickinson, 

Ct  318,  37  U.  B.  (L.  ed.)  145;  Sutro  117  U.  8.  657,  6  8.  Ct.  897,  28  U.  S. 

V.  Pettit,  74  Cal.  332,  16  Pac.  7,  5  A.  (L.  ed.)  1026. 

8.  R.  442;  Deeonih  First  Nat.  Bank  v.  19.  New  Providenee  Tp.  v.  Halsey, 

Doon  Dist.  Tp.,  86  la.  330,  53  N.  W.  117  U.  S.  336,  6  8.  Ct  764,  29  U.  S, 

301, 41  A.  8.  R.  488;  Bfown  v.  Atchi-  (L.  ed.)-904. 

■on,  39  Kan.  87, 17  Pae.  465,  7  A.  8.  SO.  Lezinffton  v.  Bntlar,  14  WalL 
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314^  Signatttret  of  Municipal  OfliceTt.T-Putcbaien  of  municipal 

bonds  must  take  the  risk  of  the  genuiDeneas  of  official  aignatuiea.* 
Where  the  statute  provides  titiat  the  bonds  of  a  city  shall  be  signed 
by  the  mayor,  they  must  be  signed  by  the  person  who  is  mayor  of 
the  city  when  th^  are  signed  and  not  by  any  other  person;  and 
the  city  council  cannot  autiiorize  them  to  be  signed  by  another  per- 
son.' And  where  the  law  requires  bonds  of  a  municipality  to  be 
attested  by  the  county  clerk,  the  sigDature  of  the  derk  ia  essential 
to  the  valid  execution  of  them,  even  although  he  had  no  discretion 
to  withhold  it ;  bonds  executed  without  his  signature  are  not  the  bonds 
of  the  municipality,  and  are  not  enforceable  even  in  tiie  hands  of  a 
bona  fide  purchaser.*  Purchasers  of  munic^tal  bonda  are  bound  to 
see  that  the  bonds  are  executed  by  the  proper  municipal  authori- 
ties, and  when  bonda  are  agned  by  different  officials  than  tiiose 
authorized  by  statute  to  exoeute  them,  or  by  persons  who  were  not 
officers  of  the  municipality  when  they  purpwted  to  execute  the  bonds 
on  its  behalf,  no  recitala  in  such  bonda  can  estop  the  mnnicipality 
from  aetting  u^p  as  a  defense  the  fact  that  it  did  not  execute  the 
bonda.*  Where  the  bonds  were  not  signed  by  an  officer  who  was 
in  office  when  they  wore  signed,  but  by  a  person  who  was  in  office 
on  the  antedated  day  on  which  they  bore  date,  who  was  when  he 
signed  them  a  private  citizen,  they  are  not  valid.  A  public  agent 
cannot  bind  his  principle  imder  powers  that  have  been  taken  away, 
by  aimply  antedating  his  contracts.  Under  such  drcumstancea,  a 
false  date  is  equivalent  to  a  ffUse  signature;  and  the  pubhc,  in  the 
absence  of  any  ratification  of  its  own,  is  no  more  estopped  by  the 
one  than  it  would  be  by  the  other.*  When,  however,  a  municipal 
corporation  through  its  duly  constituted  authorities  issues  bonds  bear- 
ing the  signature  of  one  who  was  the  appropriate  officer  to  issue 
the  bonds  upon  the  date  fq>pearing  of  the  face  of  the  bonds,  the 
municipality  will  be  estopped  from  asserting  that  when  the  bonds 

282,  20  U.  S.  (L.  ed.)  809;  Lynde  t.  8.  BuaeU  v.  Spring  Valley  Tp.,  110 
Winpebago  County,  16  WaU.  6,  21  U.  V.  S.  162,  3  8.  Ct  556,  28  U.  8.  (L. 
S.  (L.  ed.)  272;  Walnut  v.  Wa4e,  103  ed.)  105. 

U.  S.  683,  26  U.  S.  (L.  ed.)  526.  .  4.  Anthony  v.  Jasper  County,  101 

1.  Anthony  v,  Jasper  County,  101  U.  S.  693,  25  U.  S.  (L.  ed.)  1005;  Bis- 
U.  S.  693,  25  tJ.  S.  (X*  ed.)  1005;  Mer-,  aeU  t.  Spring  Vallfy  Tp.,  110  U.  8. 
chants  Exch.  Nat. :  Bank  t.  Bei^  162,  3  S.  Ct  555,  28  U.  8.  (U  ed.) 
County,  115  U.  8.  384,  ,6  S.  Ct.  88,  29  105;  Coler  Cleburne,  131  U.  S,  1G2, 
U.  S.  (L.  ed.)  430;  Colei  v.^Clebume,  9  8.  Ct.  720,  33  U.  S.  (L.  ed.l  146; 
131  U.  8.  162,  9  8.  -Ct.  720^  33  U.  8.  Portsmouth  Sav.  Bank  v.  A«hley,  91 
(L.  ed.)  146,  Mioh.  670,  52  N.  W.  74,  30.A.  8.  B. 

2.  Coler  v.  Cleburne,  131  U.  S.  162,  511. 

9  S.  Ct.  720,  33  U.  S.  (L.  ed.)  146;     Note:  51  A.  S.  R.  852. 
Portsmouth  Sar.  Bank  v.  Aahl^,  91     6.  Coler  t.  Cleburne,  131  U.  8.  lfS2, 
Mich.  670,  62  N.  W.  74,  80  A.  8.  B;  9  8.  Ct.  720, 33  U.  a  (L.  «d.)  146. 
fill. 
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w«r«  actually  «z«cuted,  the  penon  who  signed  theqa  was  not  an 
officer  of  the  oorporation.* 

315.  Sale  below  Par. — The  par  or  par  value  of  an  intraeet  bear- 
ing bond,  on  the  date  of  its  iasuanee,  is  a  value  equal  to  the  principal 
thereof ;  on  any  day  subsequent  to  its  isanance,  it  is  a  value  equal 
to  the  principal  plus  accrued  interest,  or,  to  be  more  accurate,  plus 
the  then  value  of  the  accrued  interest.'  It  has  been  held  in  a  number 
of  cases  that  in  tiie  absence  of  express  statutory  prohibition,  a  munici- 
pal corporation  authorized  to  issue  negotiable  bonds  may  lawfully 
sell  them  for  lees  than  par  when  it  appears  by  competitive  bidding 
or  otherwise  that  their  market  value  is  less  than  par.^  Express  author- 
ity to  issue  bonds  for  a  certain  purpose  does  not,  however,  validate 
a  contract  by  which  the  municipality  agpreed  to  deliver  tiie  bonds  to 
one  who  advances  money  for  such  purpose.  A  municipality  can- 
not contract  a  bond  issue  in  advance  of  its  authorization,  and  deliver 
them,  over  the  challenge  of  a  taxpayer.  The  bond  must  be  in  exist- 
ence before  it  can  be  delivered  or  become  an  object  of  barter  and 
sale.  Securities  of  this  class  are  made  and  issued  for  the  express 
purpose  of  raising  money  by  their  sale,  and  they  cannot  accomplish 
the  purpose  of  their  execution  and  issue  except  by  being  sold ;  and 
tiiey  cannot  be  sold  without  establishing  thnr  market  value.  They 
are  made  for  the  market,  axe  sold  in  the  market,  and  hence  must 
have  and  always  do  have  a  market  value;  and  while  it  is  ^e  thai 
ibis  value  may  and  often  does  change,  it  is  nevertheless  always  sus- 
c^tible  of  very  direjct  and  satisfactory  proof.*  In  many  of  the  states 
the  statutes  expressly  prohibit  a  municipal  corporation  from  selling 
its  bonds  below  par,  and  in  such  states  the  accrued  interest  on  the 
bonds  at  the  time  of  their  sale  must  be  included  in  tibe  purchase 
price.**  The  repayment  to  the  purchaser  of  expenses  incurred  in 
good  faith  on  account  of  the  bonds,  such  as  printing  or  engraving 
the  bonds,  securing  the  opinion  of  an  attorney  as  to  the  validity 
of  the  issue,  and  brokers'  commissions  does  not  violate  a  prohibition 
i^ainst  sale  at  less  than  par.^'  .According  to  some  decisions  when 
ft  municipal  corporation  under  legislative  authority  issues  its  bonds 
to  a  railroad  company  in  exchange  for  stock  of  an  equal  face  value, 
it  does  not  thaveby  violate  a  prohibition  of  the  sale  of  its  bonds  at 

«.  Weyanwe^  v.  Ayling,  99  17.  S.  103  Pae.  40,  132  A.  8.  &  1107,  24 

112,  25  U.  S.  (L.  e4)  470.          '  .  L.R.A.(N.S.)  1273. 

7.  Smith  V.  SUte,  99  Miss.  859,  66  10.  Smith  v.  State,  -90  Mies.  859,  56 
So.  179,  35  L.E.A.(N.8.)  789.  So.  179,  35  LJl.A.(N.S.)  789. 

KoU:  Ann.  Cas.  1913E  85.  Note:  Ann.  Caa.  1913E  85. 

8.  Ki'ernan  v.  Portland,  61  Ore.  398.  11.  Chorch  v.  Hadley,  240  Mo.  680, 
122  Paa.  764.  Ann.  Cas.  1914B  2SG  and  145  S.  W.  8,  88  L.Bjk.(N.S.)  248: 
note.  Miller  v.  Pai^  City,  126  Tenn.  427, 160 

9.  Hanaid  v.  Om,  64  Wadt  161,  S.  W.  90,  Abb.  Cm.  1013E  83  aad  muba, 
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l«es  thaa  par,,  even  if  the  stoek  has  no  teal  <u  nuH^etNUe  value.** 
In  other  jurisdictions  it  has  been  held,  however,  that  when  a  statute 
probihita  the  sale  of  municipal  bonds  at  lees  than  par  it  is  the 
intention  of  the  legislature  that  they  should  be  sold  only  for  cash, 
and  accordingly  where  an  issue  of  bonds  was  exchanged  for  railroad 
rtock  in  order  to  aid  the  construction  of  the  railroad,  it  has  been 
decided  that  such  exchange  was  unauthorised  and  that  the  bonds 
were  invalid.''  A  statute  which  limits  the  rate  of  interest  which 
may  be  made  payable  upon  municipal  bonds  does  not  preclude  the 
municipality  from  selling  ito  bonds  at  lem  than  par,  even  if  as  a 
result  the  purchaser  receives  a  net  return  upon  his  investment  in 
excess  of  the  prescribed  limit.'*  The  fact  that  the  bonds  were  issued 
for  less  then  par,  in  violation  of  statute,  is  not  a  defense  to  the  bonds 
when  sued  on  by  a  bona  fide  purchaser.'*  A  bona  fide  holder  may 
recover  from  die  maker  the  full  amount  due  upon  bonds  whidi 
are  subject  to  an  ec^uitable  defense  though  he  may  have  paid  for 
them  less  than  their  par  value;  he  is  not  limited  to  a  recovery  of 
what  he  paid  for  tbem.'*  But  it  has  been  held  that  when  munici- 
pal bonds  are  sold  at  a  large  discount  at  a  place  fax  from  where 
they  were  issued,  the  circumstances  are  calculated  to  arouse  su^i- 
cion,  and  no  rule  of  law  protects  a  purchaser  who  wilfully  closes 
his  ears  to  information  or  refuses  to  make  inquiry  when  circum- 
stances of  grave  suspicion  imperatively  demand  it'^ 

316.  Delivery. — The  act  of  delivery  is  essential  to  the  existence 
of  a  municipal  bond  as  a  binding  obligation.  Althoi^  drawn  and 
signed,  un!tal  it  is  delivered  it  is  a  nullity;  not  only  does  it  take 
effect  only  by  delivery,  but  also  only  on  delivery.*^  When  a  bond  is 
deposited  as  an  escrow  for  delivery  upon  a  certain  condition  and 
tiie  condition  is  performed  but  the  depositary  fails  to  deliver  the 
bond,  the  person  entitled  to  the  delivery  has  his  remedy,  but  the 
bond  is  not  binding  as  a  bond.^*  On  the  other  hand,  a  delivery 
of  negotiable  municipal  bonds  held  in  escrow  by  a  trustee  may  b« 

12.  Note:  Ann.  Cas.  1913E  86.        Blaek  386, 17  U.  S.  (U  ed.)  122;  H«r^ 

13.  People  V.  BatcheUor,  S3  N.  T.  eer  County  v.  Haekett,  1  WalL  83,  IT 
128. 13  Am.  Rep.  480.  See  also  Seipio  U.  S.  (L.  ed.)  548. 

T.  Wright,  101 V.  S.  666,  25  U.  S.  (L.     16.  Cnnnwdl  v.  Sm  Cdonty,  06  U. 
ed.)  1037,  in  which  bonds  in  the  hands  S.  Gl,  24  U.  S.  (L.  ed.)  681. 
of  a'  puzebaser  with  notiee  were  hdi     Note:  98  Am.  Dee.  685. 
invalid  becaoae  exehanged  for  stock     17.  Lytle  v.  Lansing  147  U.  S.  50, 
of  a  lailcosd  eempany  instead  of  be-  13  S.  Ct.  254,  37  U.  8.  (U  ed.)  78. 
ing  sold  sad  the  proceeds  deUveved  to     18.  Touug  v.  Clarendon  Tp.,  132  IT. 


14.  Eieman  v.  PqrtlMid,  61  Om.  N.  Y.  618,  22  N.  S.  34, 4  LAX  686. 
308,  122  Pae.  764.  Ann.  Caa.  19UB  19.  Toung  v.  Clanndoa  Tp,  132  T7. 
255.  8.  340, 10  8,  Ct  4i07, 33  U.  8.  (L.  ed.) 

,  U.  Woods  T.  lAwnnee  County,  1.  356. 


the  company  for  the  stock. 
Note:  Ann.  Gaa.  1913E  86. 
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sufficient  to  make  them  vatid  in  the  hands  of  a  bona  fide  holder 
for  value  and  before  maturity,  although  the  conditions  under  which 
they  were  held  had  not  in  fact  been  fully  performed,  but  the  trustee, 
who  was  the  authorized  agent  of  the  municipality  for  the  purpose, 
had  decided  that  such  conditions  had  been  complied  with.**  When 
the  bonds  have  passed  into  the  hands  of  purchasers  it  is  not  neces- 
flary  to  prove  delivery  by  the  proper  officera  of  the  municipality. 
As  the  presumption  is  in  the  abfence  of  anything  to  the  contrary 
that  a  public  officer  while  acting  in  hia  official  capacity  is  perform- 
ing his  duty,  it  must  be  assumed  tlint  the  bonds  were  delivered  by 
the  proper  officer  and  thus  were  issued  by  the  municipality.  If  the 
fact  is  otherwise  it  is  incumbent  upon  the  municipality  to  make  the 
necessary  proof.*  And  where  it  is  held  that  municipal  bonds  are 
within  the  purview  of  the  Negotiable  Instrument  Act,  a  provision 
that  prior  valid  delivery  is  conclusively  presumed  is  applicable  to 
thera.*  There  is  some  conflict  of  authority  upon  the  question  whether 
a  municipal  corporation  is  liable  upon  a  negotiable  bond  in  the 
hands  of  a  bona  fide  purt'ha.«er  for  value  which  was  duly  signed, 
by  the  appropriate  officers  and  then  stolen  or  fraudulently  taken 
from  the  possession  of  th^  municipality  and  put  into  circiilntfon  with- 
out its  knowledge  or  consent.*.  In  the  case  of  a  non-riegoti.  .le  instru- 
ment thus  abstracted  and  sold  the  municipality  is  not  liable,'*  and 
it  is  not  liable  in  tort  %r  the  loss  suffered  by  an  innocent  purchaser 
even  if  the  instrument  was  obtained  through  the  negligence  of  its 
.  officers,  especially  if  the  holder  took  the  instnmdent  without  making 
investigation  to  find  whether  it  had  been  regularly  issued." 

317.  Validatloii  or  Rfltification  of  Invalid  Bonds. — ^As  is  shown 
dt  length  elsewhere,  although  the  legislature  cannot  compel  a  munici- 
pal corporation  to  make  a  mere  gratuity,  it  may  compel  such  a 
body  to  recognize  and  to  pay  debts  not  Wndirig  in  strict  law,  and 
which,  for  technical  reasons,  could  not  be  enforced  in  equity,  but 
which,  nevertheless,  are  just  and  e<|uitAble  in  their  character  and 
supported  by  n^oral  obligation.*  By  virtue  of  this  priiiciple  it  is 
held  that  if  bonds  have  been  issued,  and  the  municipality  has  received 
the  proceeds  of  them,  bnt  tb^  are  invalid  because  of  some  act  os 
omisedon,  and  the  legislature  originally'' bad-power  to  ctutitiorise  their 

20.  Philadelphia    ProTideot    Life,  .  3.  Note:,  39    Ljt.A.(N.S.)  444- 

«to.,  Co.  V.  Mercer  County,  170  U.  S.  447. 

693,  18  S.  Ct.  788,  42  U.  S.  (L.  ed.)  4.  District  of  Golum)>UL  t.  Cornell, 

1156.  And  see  Ssciww,  vol.  10,  p.  636  130  U.  S.  655,  9  S.  Ct.  604,  32  V.  8. 

«t  Beq^  CL.  ed.)  1041. 

1.  Weyanvesra  v.  Ayling,  99  JJ.  S.  6.  National  6wk  of  Compieree 
112,  25  n.  S.  (L.  ed.)  470.  Oklahoma  City,  32  Okla.  432, 122  Pac 

2.  Newbem  v.  National  Bank,  234  644,  39  L.R.A.(N.S.)  444. 
Fed.  209,  148  C.  C. .  A.  Ill,  UR^  «.  See  mpn,  par.  33. 
1917B  1019. 
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issuance  notwithataDding  such  act  or  omission,  it  may,  by  subsequent 
legislation,  validate  them,  and  thus  make  them  enforceable  against 
the  municipality  and  its  citizens  and  taxpayers.  It  may,  therefore, 
cure  irregularities  in  the  proceedings  prior  to  the  issuing  of  the 
bonds,'  and,  according  to  numerous  decisions,  it  is  not  Hmited  to 
irregularities  merely,  and  may  validate  bonds  issued  without  author- 
ity, or,  in  other  words,  bonds  which  the  municipality  had  no  power 
to  issue  at  the  time  tiiey  executed,  in  all  cases  in  which  it  might 
have  authorized  such  issue  under  the  same  drcumstanee  by  precedent 
legislation.^  There  is,  however,  authority  to  the  effect  that  the  legis' 
lature  canDot  ratify  void  municipal  bonds  without  the  consent  of 
the  municipality  thus  made  liable.'  The  adjudication  by  a  court 
of  competent  jurisdiction  that  a  proposed  issue  of  municipal  bonds 
is  unauthorized  and  void,  because  of  some  irregularity  of  procedure, 
does  not  defeat  the  power  and  right  of  the  legislature  by  a  subse- 
quent curative  statute  to  authorize  their  issuance  and  sale.'**  It  is, 
however,  well  settled  that  to  legalize  void  evidences  of  municipal 
indebtedness,  tiie  purpose  to  validate  ihem  must  be  clearly  expre^ed 
by  the  legislature,  or  be  deducible  from  the  statute  by  necessary 
implication.**  The  legislature,  where  it  possesses  the  power  to  vali- 
date or  ratify  bonds,  may,  instead  of  directly  excising  that  power, 
delegate  its  exercise  to  the  municipal  autho^es,  and,  if  so,  their 
action  within  the'  aathinrity  thus  delected  is  binding  on  ihe  munici- 
pality and  its  taxpayers,  and  may  result  in  the  validating  of  the 
bonds.*^  Even  without  express  legislative  authority,  a  municipal 
corporation  may  ratify  bonds  which  it  was  autisozued  to  issue  in 
the  first  instance  but  which  were  invalid  on  account  of  some  defect 

7.  St.  Joseph  Tp.  t.  Rogers,  16  S.  (L.  ed.)  786;  Steines  v.  fVanklin 

Wall.  644,  21  U.  S.  (L.  ed.)  328;  Rog-  County,  48  Mo.  167,  8  Am.  Rep.  87. 
ers  V.  Keokuk,  154  U.  S.  546,  appen-     Notes:  51  A.  S.  B.  860  ;  27  LJt.A. 

dLz,  14  8.  Ct.  1162,  18  V.  S.  (L.  ed.)  698. 

74;  Biownell  v.  Greenwich,  114  N.  Y.     9.  Hasbronck  v.  Milw&ukee,  13  Wis. 


Notes:  51  A.  8.  S.  859  ;  27  L.R^  29  Wis.  664,  9  Am.  Rep.  622. 


8.  Campbell  t.  Kenosha,  5  Wall.  700. 

104,  18  U.  S.  (L.  ed.)  610;  Beloit  t.  10.  Qiv^ns  v.  HiMsborougb  County, 

Morgan.  7  WaU.  619, 19  U.  S.  (U  ed.)  46  ^  502,  35  So.  88,  110  A.  S.  R. 

205;  Ritchie  v.  Franklin  County,  22  104. 

•Jail.  67,  22  U.  S.  (U  ed.)  825;  New  U.  Beloit  v.  Morean,  7  Wall.  619. 

Orleans  v.  Clark,  95  U.  S.  644,  24  U.  19  U.  S.  (L.  ed.)  20o;  Hayes  v.  Holly 

S.  (L.  ed.)  521;  Brunswick  First  Nat.  Springs,  114  U.  S.  120,  5  S.  Ct.  785, 

ianfc  V.  Yankton  County,  101  U  S.  2&  V,  S.  (L.  ed.)  81;  Erskine  r.  Nel- 

129.  25  tr.  S.  (L.  ed.)  1046;  Thomp-  son  County,  4  N.  D.  66,  58  N.  W.  348, 

9(tn  v.-Perrine,  103  U.  S.  806,  26  V.  27  L.B.A.  696. 

S.  (L.  ed.)  612;  Grenada  County  v.  12.  Bissell  v.  Jeffersonville,  24  How, 

Brogden,  112  V.  S.  261,  5  S.  CL  126,  288,  16  U.  S.  (L.  ed.)  668. 

28  U.  S.  (L.  ed.)  704;  BoUes  v.  Brim-  Note:  61  A.  S.  R.  860, 
field,  120  V.  S.  759,  7  S.  a.  736,  30  U. 


38,  80  Am.  Dec.  718;  State  v.  Tappan. 


698. 


Notes:  fil  A.  S.  H.  860  ;  27  LJII.A. 
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in  the  execution  of  the  authority  *•  Aough  the  liability  of  the  munici- 
pality in  such  a  case  is  generally  placed  upon  the  ground  of  equitable 
estoppel,  and  even  express  ratification  by  a  munidpal-  corporation, 
without  authority  from  the  legislature,  cannot  make  a  municipal 
bond  valid  wbi<^  was  void  when  issued  for  want  of  legislative  power 
to  make  it'* 

318.  Form  of  Municipal  Bonds. — The  form,  of  a  municipal  bond 
is'  that  of  an  instalment  under  seal,,  signed  by  the  municipal  or 

designated  officers,  and  purporting  to  be  executed  in  behalf  of  the 
municipah'ty,  and  to  bind  it  to  the  payment  of  the  sum  named,  is 
payable  to  some  specified  person,  or  to  such  person  or  order,  or 
bearer,  and  ordinarily  specifies  the  statute  under  which  it  is  issued. 
It  is  usual  to  find  in  the  statutes  express  provision  that  tbe  seat 
of  the  municipality  shall  be  attached.  And  the  seal  is  a  common 
law  requisite  to  a  bond.  It  is  the  seal  that  gives  to  it  one  of  its 
most  distinguishing  characteristics,  that  of  an  instrument  concerning 
which  no  consideration  need  be  proved.*'  But  it  is  not  the  law  that 
a  municipal  corporation  cannot  be  bound  by  bonds  which  are  not 
under  seal.  For  it  may  be  that  there  f»re  other  expressions  in  the 
statute  which  indicate  an  intention  on  tiie  part  of  the  legislature 
to  allow  the  municipality  to  be  bound  by  ins^ments  not  under 
^1.'*  When  the  statute  is  silent  as  to  who  shall  issue  and  agn 
municipal  bonds,  the  ofBcers  of  the  municipal  corporation  are  ihe 
proper  parties  to  do  so,*'  and  when  a  municipal .  board  or  other 
body  is  authorized  to  sign  bonds,  if  the  majority  may  ,  act,  a  signing 
by  the  majority  is  suftieient.'*  Where  a  municipality  is  aut^Qrized 
to  issue,  bonds  between  certain  denominations,  bonds  of  any  other 
denoratQ^tioh  within  the  limits  are  good.*'  It  is  clearly  within  the 
power  of  the  state  to  prescribe  the  form  in  which  municipal  bonds 
shall  be  executed  in  order  to,,bind  the  public  for  their  payment, 
and  if  not  executed  in  acoordance  with  such  fequizagQ«Dt8f  snob 
bonds  create  no  legal  Uabtlity  to       holder  thefMif.    H«  hak  no 

13.  Npte:  51  A.  8.      860.    '  17.  Walnut  t.  Wade,  103  U.  S.  683, 

14.  Marsh  v.  Fuiton,  10  Wall  676,  26  U.  S-  {t.  c*)  526;  Middleton  v. 
19  U.  S.  (L.  ed.)  1040;  Lewis  v.  MulUca  Tp.,  112. TJ.  8.  433,  5  8,  Ct. 
Shreveport,  108  U.  S.  282,  ?  S.  Ct.643,  IflS,  28  tJ.  S.  {U.eA.)  786. 

27  U.  S.  (L.  ed.)  728.  18.  Curtis  r.  Batlex  County,  .2^ 

U.  Note . :98  4m.  Dec.  677.,  AadsM  How.  436,  16  IT.  8.  {Tj.  ed.)  745; 

Skals,  Marion  CooaU  V.  OaA,  94  XT.  S.  278^ 

16.  San  Ant«nip  t.  Mebaffiey,  96  U.  24  V.  S.  (tx  ed.)  69;  BiaseQ  v.  Spring 

S.  312,  24  U.  S.  (h.  ed.)  816;  Drpper  Valley  Tp.,.liO  U.  &.  162,  3  8.  Ct. 

V.  Springport,  104  U.  S.  501,  26  TJ.  555,  28  U.  3.  (L.  ed.)  105;  Blair, v. 

S.  (L.  ed.)  812;  Benares  tp.  v.  Steb-  Cuming  County,  Ul  .U.  S.  363,  4.  S. 

bins,  109  V.  S.  341,  3  S.  Ct.  252,  37-  Ct.  449,  28  tT.  S.  (h.  ed.)  4fi7, 

TT.  S.  (L.  ed.)  956.  '  ,19.  Gieca  Coupty  v.  Daniel.  102  U. 

Notes:  98  Am.  Dee.  677;  61  A.  S.  S..187,  26  TT.  S.  (L.  ed.)  99. 
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bond  whicli  he  can  enforce  as  such,  or  which  be  may  put  on  the 
market  as  commercial  paper,  and  dealera  in  municipal  bonds  muat 
take  notice  of  the  laws  of  tiie  state  relied  upon  as  authority  for  the 
issuance  of  the  bonds  by  the  municipal  body  issuing  the  same,  for 
if  there  is  a  want  of  power,  no  legal  liability  can  be  created."  A 
departure  from  the  prescribed  form  is  not,  however,  fatal  unkss  it 
is  in  some  matter  of  substance,  and  makes  the  bond  as  issued  differ- 
ent from  the  bond  as  authorized.^ 

319.  Coupons  and  Interest  Warrants. — ^Express  power  to  issue 
municipal  bonds  bearing  interest  carries  with  it  the  power  to  attach 
to  those  bonds  interest  warrants  or  coupons.'  An  action  can  be 
maintained  upon  coupons  or  interest  warrants  in  the  usual  form 
without  the  production  of  the  bond  to  which  they  were  attached, 
and  by  a  person  having  no  interest  in  such  bond,  since  these  coupons 
or  warrants  for  the  interest  are  drawn  and  executed  in  a  form  and 
mode  for  the  very  purpose  of  separating  them  from  the  bond,  and 
thereby  dispensing  with  the  necessity  of  its  production  at  the  time 
of  the  accruing  of  each  instalment  of  interest,  and  at  the  same  time 
to  fumi^  complete  evidence  of  the  payment  of  the  interest  to  the 
makers  of  the  obligation.*  Coupons  for  instalments  of  interest  when 
severed  from  bonds  are  negotiable,  and  pass  by  delivery.  They 
then  cease  to  be  incidents  and  become  in  fact  independent  claims; 
and  they  do  not  lose  their  validity  if,  for  any  cause,  the  bonds  are 
canceled  or  paid  before  maturity,  nor  their  negotiable  character, 
nor  their  ability  to  support  separate  actions.*  Whai  coupons  sued 
on  refer  to  the  bonds  from  which  they  were  detached  and  purport 
to  be  for  the  semiannual  interest  accuring  thereon,  this  puts  the 
purchaser  upon  inquiry  for  the  bonds  and  charges  him  with  notice 
of  all  they  contain  and  if  the  bonds  are  invalid  on  their  face  the 

aO.  United  States  v.  Macon  County,  Note:  51  A,  S.  E.  853,  854. 

99  U.  S.  582,  26  U.  S.  (L.  ed.)  331;  2.  Atchison  Board  of  Edooatioa  ▼. 

Anthony  v.  Jasper  Goonty,  101  V.  8.  De  Kay,  148  U.  S.  691,  18  S.  Ct  706, 

693,  25  U.  8.  (L.  ed.)  1005;  Bissell  37  U.  S.  (L.  ed.)  673. 

V.  Spring  Valley  Tp.,  110  U.  S,  162,  3  S.  Knox  County  v.  Aapinwall,  21 

S.  Ct.  555,  28  U.  S.  (L.  ed.)  105;  How.  639,  16  U.  8.  (L.  ed.)  208; 

German  Sav.  Bank  v.  Franklin  County,  Thomson  v.  Lee  County,  3  WaiL  327, 

128  U.  S.  526,  9  S.  Ct  159,  32  U-  S.  18  U.  S.  (L.  ed.)  177;  Walnut  v. 

(L.  ed.)  519;  Baniett  v.  Denison,  145  Wade,  102  U.  S.  683,  26  T7.  S.  (L.  ed.) 

U.  8.  135,  12,  S.  Ct.  819,  36  V.  8.  (L.  526. 

ed.)  652;  People's  Bank  v.  School  Dist.  4.  Thomson  t.  Lee  County,  3  Wall. 

No.  62,  3  N.  D.  496,  57  N.  W.  787,  327, 18  U.  8.  (L.  ed.)  177;  Aurora  v. 

38  L.R.A.  642.  West  7  Wall.  82,  19  U.  8.  (L.  ed.) 

Note:  LJt.A.1915A  922.  42;  Clark  v.  Iowa  City,  20  WalL  583, 

1.  Johnson  County  v.  January,  94  22  U.  8.  (L.  ed.)   427;  Walnut  v. 

tr.  S.  202,  24  U.  8.  (L.  ed.)  110;  Atchi-  Wade,  103  U.  S.  683,  26  U.  8.  (I*  ed.) 

son  Board  of  Education  t.  De  Kay,  626.   And  see  Bmul  akd  Nona,  ToL 

148  U.  8.  691, 13  8.  Ct.  t06,  37  U.  8.  3,  p.  B46  efe  leq. 

<L.  ed.)  573. 

1028 


Digitized  by 


Google 


1»  B.  C.  L. 


MUNICIPAL  CORPORATIONS 


i  320 


coupons  are  equally  so.'  The  fact  that  the  coupons  are  made  pli- 
able at  a  eeftain  place  doee  not  make  a  presentation  for  payment  at 
that  place  necessary  before  a  suit  can  be  maintained  upon  them.* 
Unless  the  statute  expressly  forbids  it,  interest  upon  municipal  bonds 
may  be  made  payaUe  at  a  place  other  than  the  treasury  of  the  munici- 
pality or  even  outside  the  limits  of  the  state.'  If  a  municipal  corpo- 
ration authorized  only  to  issue  bonds  bearing  interest  at  a  certain 
rate  issues  bonds  purporting  to  bear  interest  at  a  greater  rate,  such 
bonds  will  be  valid  pro  tanto,  and  will  bind  the  corporation  as  to 
the  principal,  with  interest  to  be  calculated  at  the  authorized  rate  * 
320.  Interest  on  Overdue  Obligations. — ^It  is  held  in  some  juris- 
dictioDs  that  the  obligations  of  a  municip^  corporation  do  not  bear 
interest  in  the  absence  of  an  express  agreement  to  tbat  ^ect,  and 
that  consequently  interest  doee  not  run  on  an  overdue  warrant  with- 
out a  special  agreement,  but  in  other  states  municipal  corporations 
are  considered  to  be  liable  for  interest  on  their  debte  in  the  same 
manner  as  individuals.'  When  an  obligation  is  payable  only  out 
of  a  pertioular  fund,  no  interest  oan  be  allowed  after  mtttority  nnless 
the  statute  requires  it.^^  In  several  cases  it  has  been  h^d  tiiat  a 
city  has  the  right  to  provide  Cor  the  payment  of  interest,  ^thar  by 
express  contract  with  the  holders  of  the  wamnts  or  by  the  eotiact- 
ment  of  an  ordinance  imposing  upon  t^e  city  liability  for  interest 
on  its  warrants,^  ^  and  when  at  the  time  a  warrant  is  presented  for 
payment  there  is  a- statute  in  force  requiring  the  payment  of  interest 
at  a  certain  rate  upon  unpaid  wanants,  rate  on  such  warrant 
cannot  constitutionally  be*  reduced  by  subsequent  legislation  until 
it  is  paid.^*  The  municipal  treasury  is  the  place  whore  tlie  obligar 
tiona  of  the  municipality  are  to  be  paid,  anltts  some  other  place  is 
expressly  designated,  and  until  a  bond  or  a  wairant  has  been-  there 
presented  when  due  and  payment  refused  the  li£U)ility  of  the  munici- 
pality for  interest  doee  not  begin  to  accrue,  provided  it  had  funds 
on  hand  to  pay  the  obligation  at  maturity."  The  oomm«noement 

5.  tfeCInre  t.  Oxford  Tp.,  94  U.  S.     10.  Ueyer  v.  San  Fianeiaeo.  160 


6.  Wallwe  v.  MeOoimeU,  13  Pet.  110. 

137,  10  U.  8.  (L.  ed.)  96;  Walnut  v.  11.  State  t.  Stout,  43  Wash.  501,  86 
Wad^  103  U.  S.  683, 26  U.  S.  (L.  ed.)  Pac.  848,  10  Ann.  Cas.  208  and  note. 
526;  Jefleraonvillfi  v.  Pattwaon,  26  12.  Seton  v.  Hoyt,  34  Ore.  266,  65 
Ind.  15,  89  Am.  Dee.  448  aad  note.      Fae.  967,  75  A.  S.  R.  641  and  not«,  43 

7.  Myer  v.  Muscatine,  1  Wall.  384,  L.R.A.  634. 

17  U.  S.  (U  ed.)  664;  Calhoun  County  IS.  Pekin  v.  Ewnolda,  31  Dl.  529, 
T.  Galbraith,  99  U.  S.  214,  26  U.  S.  83  Am.  Dee.  244;  JeSersonville  t. 
(L.  ed.)  410.  PattezBon^  26  Ind.  15,  89  Am.  Dea.  448 

Note:  51  A.  S.  B.  861,  862.  and  note;  Friend  v.  Pittaburg,  131  Pa. 

8.  Qmacy  v.  Waxfidd,  26  IlL  31ff«  79  St.  306, 18  AtL  1060, 17  A.  S.  £.  811, 


Am.  Dec.  330. 
9.  See  infra,  par.  326. 


Note:  10  Ann.  Caa.  210. 
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of  a  suit  is  sufficient  demand  to  start  the  accrual  of  interest."  Tlie 
same  principles  applj  to  the  running  of  interest  on  interest  war- 
irants  or  coupons  as  on  the  principal  of  the  debt.  Interest  may  be 
recovered  on  unpaid  coupons  from  the  day  when  they  were  payable." 
Failure  to  present  the  coupons  for  payment  does  not  prevent  tho 
running  of  interest,  unless  the  mimicipal  corporation  which  is:?iied 
the  bonds  shows  that  it  had  money  ready  to  pay  the  coupons  at 
the.  time  and  place  at  which  they  were  payable." 

321.  Equitable  Relief  against  Issue,  Transfer  or  Payment  of 
Invalid  Bonds. — The  right  of  one  or  more  taxable  inbabitMnts  of  a 
municipal  corpoiration  to  have  an  illegal  issuance  of  negotiable  bonds* 
by  the  corporation  enjoined  is  well  established.^'  It  may  also  be 
stated  as  a  rule  that,  in  considering  the  legality  of  a  proposed  bond 
i^e  by  a  municipal  corporation,  courts  construe  the  constitution 
and  statutes  more  strictly  than  they  are  construed  in  detwmining 
the  validity  of  bonds  already  issued  and  disposed  of.*'  When  munici- 
pal bonds  have  been  issued  which  are  not  in  accordance  with  law 
but  which  oould  be  enforced  in  the  hands  of  a  bona  fide  bolder,  a 
bill,  in  equity  may  be  mcuntained  by  the  municipality  while  the 
bonds  are  in  the  hands  of  one  wlio  has  notice  of  their  invalidity  to 
enjoan  the  traasfer  of  the  bonds  to  on«  who  has  no  such  notice, 
but  an  injunction  in  such  ease  will  not  be  granted  in  the  absence 
of  proof  that  the  holders  of  the  bonds  were  not  tiiemselves  bona 
fide  purtshasera,"  or  when  the  irregularity  in  the  bond  is  a  purely 
technical  ^one  and  the  municipality  has  received  the  full  considera- 
tion berguned  for.'*  When  bonds  have  been  actually  issued  and 
are  in  fehe  hazids  of  the-  purchasers,  no  effective  relief  can  be  had 
by  the  taxpayers  in  a  suit  against  tiie  municipality  to.enj4>in  the 
payment  of  the  bonds  unle&B  the  holddrs  of  die  bonds  are  made 
parties  defendant  and  given  .an  flpportuuity  to;  be  heard  in  support 

14.  Sew  Orleans  t.  Warner,  176  U.  v.  Smock,  34  Ind.  115,  7  Am.  Reu. 
S.  120,  20  S.  Ct.  44,  44  U.  S.  (L.  ed.)  215;  Newmeyer  v.  Missouri,  etc.,  R. 
96,  go.,  52  Mo.  81, 14  Am.  Rep.  394;  Tu- 

16.  Aurora  v.  West,  7  Wall.  82,  19  key  v.  Omaha,  54  N6b.  370,  74  N.  W. 
V.  S.  (L.  ed.)  42;  Clark  v.  Iowa  City,  613,  69  A.  S.  R.  711;  Rochester  v.  Al- 
20  Wall.  583,  22  U.  S.  (L.  ed.)  427;  frod  Bank,  13  Wis.  432,  80  Am.  Dec  . 
Ceneva  v.  Woodruff,  92  U.  S.  502,  23  74^;  Wbiting:  v.  Sheboygan,  etc.,  R. 
tJ.  S.  "(Ii.  ed.)  586;  Walnut  v.  Wade,  Co.,  25  Wis.  107,  3  Am.  Rep.  30;' WO- 
103  U.  S.  683,  26  ,t7.  S.  (L.  ed.)  526;  lard  r.  Comstock,  68  Wis.  566,  17  N. 
Cairo  v.  Zane,  149  TJ.  S.  122,  13  3.  W.  401,  46  Am.  Rep.  657, 

Ct.  803,  37  U.  8.  (L.  ed.)  673.  "  Note:  36  IiJl~4.(N.S.) 

M.  Wallace  V.  McConnell,  13  Pet.  18.  Stem  v.  Fargo,  18  N.  D.  289, 

137,  10  U.  3.  (U  ed.)  ,96; 'Walnut  v.  122  N.  W.  403,  26  L.R.A,(N.S.)  665. 

Wade,  109  U.  S.  683, 2d  U.  S:  (L.  ed.)  19.  Venice  v.  Woodrofl,  62  N.  Y. 

626.  482,  20  Am.  Uep.  495. 

17.  Prettymon  ▼.  Tazewell  Cotmty,  80-.  Melvia  v.  lasenby,  72  lU.  63,  23 
19  lU.  406,  71  Am.  Dee.  230;'£nfflidt  Am.  Bep.  141. 
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of  the  validity  of  tho  bonds.*  Id  accordance  with  this  principle,  it 
has  frequently  been  held  that  a  decree  in  an  action  involving  the 
validity  of  such  obligations  is  not  binding  on  holders  thereof,  not 
parties  or  privies  thereto^'  nor  upon  holders  not  personally  served 
with  process  and  who  did  not  appear,'  although  it  has  been  held 
that  an  issue  of  municipal  bonds  may  be  declared  void  in  an  equi- 
table proceeding  brought  for  the  purpose  even  if  oxily  one  bond  is 
represented  before  the  court,  if  a  full  defense  was  made  and  other 
bondholders  had  an  opportunity  to  come  in  and  be  heard>  The 
right  of  taxpayers  to  have  the  payment  of  an  illegal  issue  of  munici- 
pal bonds  enjoined  will  be  lost  by  delay  .when  the  bonds  have  passed 
into  the  bands  of  an  innocent  purchaser  for  value  *  and  even  when 
bonds  ^e  issued  without  authority,  so  that  no  estoppel  or  acquiescence 
by  the  municipality  can  make  them  valid  in  the  hands  of  a  bona 
fide  purchaser,  it  has  been  held  Uiat  t^e  equitable  remedy  for  the 
cancellation  of  town  bonds  may  be  refused  by  reason  of  long  delay 
and  acquiescence  on  the  part  of  the  town  and  its  taxpayers,  accom- 
panied by  frequent  acts  recognizing  the  vaUdity  of  the  bondi,  although 
the  delay  is  not  continued  for  the  statutory  period  <^  limitation  of 
equitable  actions.*  Kor  will  equity  interfere  when  the  act  by  virtue 
of  which  the  bonds  were  issued  was  obtained  false  repreeentations 
of  ihe  people  of  the  municipality  to  -the  legialature.'  A  municipal 
corporation  i»  not  entitled  to  the  affirmative  relief  of  tiie  reecisBion 
of  its  contract  of  subscription  to  the  stock  of  a  Railroad  company, 
and  of  the  cancellation  of  the  bonds  issued  -it  in  payment  fof 
the  stock,  on  the  ground  that  the  subscription  was  made  and  the 
bonds  issued  under  a  misapprehension  or  miseonstmetion  of,  and 

1.  ThompBOD  T.  Perrine,  103  U.  8.  4.  Wilkes  County  v.  Call,  123  N.  C' 

806,  26  U.  a  (L.  ed.)-612;  ShakeBp^ar  308,  31  S.  E.  481,  44  L.R.A.  262. 

V.  Bmitb,  77  Cal.  638,  20  Pao.  294^  11  6.  H«tchm«m,  ete.,  K.  Co.  v.  King- 

A.  S.  R.  327:  State      Hetsehaa,  32  man  County,  48  Kan.  70, 28  Pao.  1078; 

On.  372,  46  Pae.  791,  63  Pae.  1071,  39  A.  6.  B.  273»  16  L.R.A.  401; 

41  LlRJL.  692.  Schmits      Zeh,  91  Minn.  200,  97  N. 
Notes:  3  L.R.A.(N.8.)  266,  257;  W.  1040,  1  Ann.  Cos.  822  and  note; 

ft  Ann.  Cas.  868.   And  see  genenOy,  Korffa  v.  Ilatte  Goiiiity>  29  Neb,  447, 

pAimss.  46  N.  W.  692,  26  A.  8.  B.  396  and 

3.  New  Orleans  v.  Warner,  m  U.  note. 

S.  120,  20  8.  Ct  44,  44  0.  S.  (L.  ed.)  6.  SehneU  v.  Sock  triand,  232  lU. 

-96;  Btttilcnp  V.  Taeoma,  13  Wajih.  141,  89,  83  K.  E.  462,  14  L.R.A.(N.S.) 

42  Pac.  541,  62  A.  S,  R.  26;  Savage  874;  Scttmitc  v.  Zefa,  91  Minn;  290,  97  ' 
V.  Stemhire,  19  Wash.  679,  64  Pac,  N.  W.  1049,  1  Ann.  Cas.  322  and 


3.  Brooklyn  t.  JEtna.  life  Ins.  Co.,  69,  24  N.  E.  27,  a  LJLA.  249. 

99  U.  S.  362,  26  U.  S.  (L.  ed.)  416;  '  Note:  51  A.  S.  R/SST; 

Empire  Tp.  t.  Darlington,  101  U.  S.  7.  Cedar  Springs  t.   SeUieh,  81 

87,25tJ.  S.  (L.  ed.)  878;  Thompson  t.  Miek.  406,  45  N.  W.  994,  8  L.R^ 

PeiTine,  lOS  U.  «.  806,  26  U.  S.  (L.  861. 
•d.)  612.  ... 


note;  Calfaoon      HiUard,  121  N.  T. 
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not  in  accordance  with,  the  statute  authorizing  these  acts,  where 
the  bonds  have  been  delivered  to  the  company,  and  assigned  by  it, 
and  the  interest  accruing  thereon  has  been  paid  for  several  years 
without  objection,  and  there  is  no  charge  for  fraud  against  the 
defendants;  though  the  illegality  of  the  bonds  miglit  be  available 
and  effectual  as  a  defense  against  any  holder*  A  decision  in  a 
suit  by  one  taxpayer  that  the  bonds  wei;e  valid  will,  in  the  absence 
of  fraud  or  collusion,  be  conclusive  as  against  subsequent  actions 
by  other  taxpayers  in  which  the  same  objections  to  the  validity  of 
the  bonds  are  raised.'' 

322.  Remedy  of  Holder  of  Invalid  Bonds. — Negotiable  municipal 
bonds  issued  without  authority  are  void,  and  the  court  cannot  dis- 
regard the  words  of  negotiability  and  enforce  the  bonds  as  if  they 
were  warranta.*"  AVhen,  hoivtVer,  a  municipal  corporation  issues 
bonds  to  raise  money  for  a  purpose  for  which  it  might  lawfully 
incur  indebtedness,  but  the  Ixmds  are  held  to  be  void  because  of 
a  defect  in  th^r  execution,  or  because  the  mtmicipality  had  no 
power  to  issue  negotiable  bonds,  the  purchaser  of  the  bonds  is  entitled 
to  recover  of  the  municipality  the  money  paid  for  them  in  an  action 
for  money  had  and  received,**  or  to  require  it  to  account  for  all 
benefits  received  as  &  result  of  the  issuance  of  the  bonds.*'  The 
incidental  benefit  to  a  municipality  from  the  establish nient  of  a 
railroad  statioB  within  its  limits  will  not,  however,  warrant  a  recov- 
ery from  the  municipality  on  account  of  such  ben^t  by  a  purchaser 
of  its  bonds  issued  in  aid  of  a  railroad  without  authority,**  nor  will 
the  issue  of  stock  to  the  municipality  be  considered  a  beneBt,  since 
if  the  municipality  has  no  authority  to  hold  the  stock,  a  stock  certifi- 
cate in  its  hands  is  void.**    The  municipality  may,  however,  be 

8.  Goshen  Tp,  v.  Springfield,  etc,  106  U.  S.  487,  1  S.  Ct.  442,  27  0.  S. 
R.  Co.,  12  Ohio  St  634,  80  .Am.  Dec  i(L.  ed.)  238;  Chapman  v.  Douglas 


9.  HaimoD  v.  Auditor  Pablie  Ac-  U.  S.  (L.  «d.)  378;  B«ad  Platt»- 

cowrts,  123  111.  122i  13  N.  E.  161,  6  A.  mouth,  107  V.  S.  568,  2  S.  Ct.  208,  27 

S.  R.  502;  Stalloup  v.  Taeoma,  13  U.  S.  (L.  ed.)  414;  Miles  v.  Holt 

Wash.  141,  42  P«mj.  541,  52  A.  S.  R.  County,  86  Neb.  238,  126  N.  W.  627, 


10.  Nashville  v.  Ray,  19  Wall.  468,  noahft,  22  Wi&  266,  94  Am.  Dee.  698. 
22  V.  6.  (L.  ed.)  166;  Kerrill  v.  Mon-  Note:  51  A.  S.  R.  SIS. 

ticello,  138  C.  6.  67S,  11  S.  Ct  441,  12.  Browp  t.  Atehieon,  39  Kan.  37, 

34  U.  S.  (L.  ed.)  10G9;  Hedges  v.  17  Par.  465,  7  A.  S.  R.  515. 

Dixon  County,  150  V.  S.  182,  14  13.  Travelers'  Ins.  Co.  v.  Jchmson 

Ct.  71,  37  U.  S.  (L.  ed.)  1044;  Swan-  City,  99  Fed.  663,  40  C  C.  A.  58, 

son  T.  Ottuoma,  131  Is.  540,  166  N.  49  Ii,BA.  123;  Swanson  v.  Ottumwa, 

W.  9,  9  Ann.  Gu.  1U7,  6  L3.A.  131  la.  540,  106  N.  W.  9,  9  Ann.  Gas. 

(N.S.)  860.  U17,  5  L.RA-(N.S.)  860. 

11.  Hitchcock  V.  Galveston,  96  U.  14.  Travelers'  Ins.  Co.  v.  Johnson 
S.  341,  24  U.  S.  (L.  ed.)  659;  Lonisi-  City,  99  Fed.  663,  40  G.  a  A.  68,  40 
ana  t.  Wood,  102  U.  S.  294,  26  U.  S.  LR.A.  123. 
(L.  ed..)  153j  ParkerBboig  v.  Brown, 


386. 


County,  107  U.  S.  348,  2  S.  Gt.  62,  27 
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diroeted  to  turn  over  the  stock  to  the  holder  of  the  bonds.^*  In 
order  that  the  purchaser  from  a  municipality  of  bonds  void  for  want 
of  power  to  issue  them  may  maintain  an  action  to  recover  the  amount 
paid  it  is  not  essential  that  he  should  first  return,  or  offer  to  return, 
the  void  bonds>*  When  municipal  bonds  are  void  because  in  exoesa 
of  the  debt  limit,  it  has  been  held  that  there  can  be  no  implied 
obligation  to  pay  back  the  money,  because  the  restriction  upon  indebt- 
edness applies  to  implied  as  well  as  to  express  obligations,^'  and 
the  purchaser  of  the  bonds  has  no  claim  on  the  general  funds  of  the 
municipality,  or  upon  the  property  which  was  purchased  with  his 
money,  and  has  no  remedy  unless  the  specific  money  which  he  paid 
can  be  found  in  the  possession  of  the  city.'*  But  there  is  authority 
to  the  effect  that  where  the  money  which  was  received  for  municipal 
bonds  was  used  to  purchase  land  and  to  erect  a  manufacturing  estab- 
lishment, the  operation  of  which  it  was  supposed  would  benefit  the 
city,  and  the  bonds  are  declared  void  for  want  of  power  in  the  ci^ 
to  aid  private  manufacturing  establishments,  the  proper  relief  is  not 
to  hold  the  city  as  for  money  had  and  received,  but  to  follow  the 
proper^  into  which  the  money  had  been  put,  and  to  sell  the  prop-, 
erty,  and  distribute  the  net  proceeds  thereof  td  those  with  whose 
money  the  property  was  purchased  and  improved.^*  When  void 
bonds  were  given  to  secure  a  lawful  indebtedness,  even  if  the  bonds 
cannot  be  sued  on  the  indebtedness  may  be.'"  One  who  voluntarily 
purchases  mimicipal  bonds  of  a  railroaid  company  which  have  been 
issued  without  authority  is  not  entitled  to  be  subrogated  to  any 
claim  fo  an  apph>pnatioii  wUich  the  railroad  company  may  have 
against  the  municipality.*  . 

323.  Jurisdiction  of  Federal  Courts.— A  United.  States  court  has 
jurisdiction  <rf  an  aotion  upon  the  nAgotiAble  bonds  of  a  municipal 
oerporation,  brought  by  a  ntizeh  of  a  atat«  oth«r  than  that  in  which 
the  corporation  is  located,  upon  Uie  ground  of  diversity  of  citizen- 
^flfaipi'  even  if  the  plaintiff  acquired  the  bond  from  a  citizen  of  the 
state  in  which  the  corporation  was  located  who  oould  not  have  sued 

16.  niinoia  Gmnd  Trunk  R.  Co.  v.  S.  487, 1  S.  Ct  443,  27  V.  8.  (L.  ed.) 
"Wad?,  140  U.  S.  65,  70,  U  S.  Ct  709,  ' 

35-0.  S.  (L.  ed.)  342.  r        20.  Rameburg  v.  Fyan,  127  Pa.  St. 

16.  Paul  V.  Keaoeha,  22  Wis.  266,  74,  17  Xtl.  678,  4  UR.A.  336. 

94  Am.  Dee.  598.  1.  .^tna  LifQ  Ins.  Co.  v.  Middle- 

17.  Utchfleld  r.  Balloii,  U4  U.  S.  port,  124  U.  S.  534,  8  S.  Ct  625,  31 
190,  5  8.  Ct  830, 29  U.  S.  (L.  ed.)  182.  U.  S.  (L.  ed.)  637. 

Note:  61  A.  8.  R.  861.  2.  Chickaming  v.  Garpenter,  106  U. 

18.  Litefafleld  v.  Ballou,  U4  U.  8.  8.  m,  1  8.  Ct.  620,  27  U.  S.  (L.  ed.) 
ISO,  5  S.  Ct  820,  e»  U.  S.  (L.  «d.)  307;  tTew  ProndeoM  Tp.  t,  Halsey, 
132.  117  U.  S.  336,  6  a  Ot  764,  20  U.  S. 

19.  Paitenbnrfei  r.  finnm,  106  U.  (U        MM.    -  ■ 
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in  the  federal  court.'  But  a  suit  by  a  holder  of  honds  and  coupons 
cannot  be  maintained  in  a  federal  court  on  the  ground  of  diversity 
of  citizenship  if  the  transfer  to  the  plaintiff  was  made  for  the  purpose 
of  collection  only/  or  if  the  amount  necessary  to  give  jurisdiction 
to  the  court  is  made  up  by  uniting  in  his  hands  the  bonds  or  coupons 
of  owners  who  separately  had  less  than  the  jurisdictional  amount* 
When  a  state  court  has  decided  that  certain  bonds  are  void,  even 
in  the  hands  of  a  bona  fide  purchaser,  and  the  federal  court  has 
decided  otherwise,  a  bill  in  equity  cannot  be  maintained  by  the 
municipality  against  holders  of  the  bonds  wKo  are  citizens  of  the 
same  state  to  prevent  the  transfer  of  t^e  bonds  to  persons  who  would 
be  qualified  to  sue  in  the  federal  courts.' 

324.  Binding  Effect  in  Federal  Courts  of  State  Decisions  as  to 
Validity  of  Bonds. — In  passing  upon  the  validity  of  municipal  bonds 
issued  by  authority  of  a  state  statute  the  federal  courts  will  follow 
the  decisions  of  ^e  courts  of  the  state  as  they  stood  at  the  time 
of  the  issuance  of  the  bonds  in  re^>ect  to  the  construction  of  the 
constitution  and  statutes  of  the  state/  but  when  the  construction 
of  tiie  statutes  of  a  state  by  the  state  courts  has  not  been  uniform  the 
federal  courts  will  decide  for  themselves  any  question  arising  there- 
under/ and  they  will  not  be  bound  by  decisions  of  the  state  courts 
rendered  subsequently  to  the  issuance  of  the  bonds,  even  upon  points 
which  had  never  been  previously  adjudicated.'  The  federal  courts 
will  not  adopt  and  apply  a  decision  of  a  state  court  even  upon  the 
very  bonds  in  suit,  pronounced  after  the  controversy  arose  and  between 

8.  Adder  Schocd  District  v.  Hall,  Franklin  Conntr,  128  T7.  8-  626,  9  8. 

113  U.  S.  135,  5  8.  Ct.  371,  ^  TJ.  S.  Ct.  159,  S2  TJ.  8.  (L.  ed.)  519;  Rich  v. 

(U  ed.)  954;  New  Pxovidenee  Tp.  t.  H«nU  l^t  134  U*  S.  682,  10  8.  Ct 

Halsey,  117  U.  6.  336,  6  &  Ct  7Q4,  910,  33  U.  S.  (L.  ed.)  1074;  t. 

29  U.  8.  (L.  ed.)  904.  .  Lansing,  147  U.  S.  59,  13  S.  Ct  254, 

4.  BemardB  Tp.  v.  Stebbins,  109  TT.  37  TJ.  S.  {L.  ed.)  78. 

S.  341,  3  8.  Ct.  252,  27  U.  8.  (L.  ed.)  8.  EnfieM     J<Hrdaii,  119  TJ.  a  680, 

956;  New  Providenoe  Tpv  v.  Halsey,  7  8.  Ct  358y  30  U.  8.  (L.  ed.)  523. 

117  U.  S.  336,  6  S.  Ct.  764,  29  U.  8.  9.  Johnson  County  v.  January,  94 

(L.  ed.),  904;  Wajte  v.  Santa  Cmz,  U.  S.  202,  24  U.  S.  (L.  ed.)  HO:  Rob- 

184  U.  S.  302,  22  S.  Ct  327,  46  U.  S.  erta  v.  BoUes,  101  V.  8.  119,  25  U.  S. 

(L.  ed0  @52.     .  (L.  ed.)  880;  Knox  County  V.  New 

5.  Wai'te  v.  Santa  Cnu,  184  tJ.  8.  Tork  Ninth  Nat  Bank,  147  V.  91, 
302,  22  8.  Ct  327,  46  TJ-  3.  (L.  ed.)  13  8.  Ct  267,  37  U.  S.  (L.  ed.)  93; 
552.  And  see  generally,  Uwitkd  8tanly  County  t.  Coler,  190  TJ.  S.  437, 
8TATES  CocBTS.  23  8.  Ct  811,  47  U.  S.  (L.  ed.)  1126; 

6.  Venice  v.  Woodmif,  62  N.  Y.  462,  Huron  v.  8econd  Ward  Sav.  Bank,  86 
20  Am.  Rep.  496.  Fed.  272,  30  C.  C.  A.  38,  49  L.R.A. 

7.  East  Oakland  T.  Skimier,  94  U.  8.  534;  Newbem  t.  National  Bank,  234 
255,  24  U.  8.  (L.  ed.)  125;  Scipio  v.  Fed.  209,  148  C.  a  A.  Ill,  hMj^. 
Wright,  101  0.  S.  665,  26  U.  S.  (L.  1917B  1010. 

•d.)  1037;  Oerman  Bar.  Bank  v.'    Note:  08  .Am.  Dw.  6BL 
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Other  parties,'*^  amS  whea  ihe  boDds  of  a  municipal  cofporatioQ  are 
in  the  han^  of  bona  iide  purchasers  who  acquired  the  bonds  in 
relianoe  upon  dedsions  of  the  state  court  which  sustf^n  the  validity 
of  the  bonds,  tiie  doctrine  of  these  decisions  will  be  applied  by  the 
federal  court  for  their  protection,  although,  after  they  purchased 
the  bonds,  the  state  court  reversed  itself,  thereby  rendering  the  bonds 
invalid  should  the  later  decision  of  the  state  court  prevail.^^  The 
principle  is  not  that  the  later  decision  is  in  violation  of  thk  clause 
of  the  constitution  which  prohibits  a  state  from  passing  any  law 
impairing  the  obligation  of  contracts,  since  this  clause  applies  only 
to  action  by  the  state  legislature,"  but  that  in  actions  originating 
in  the  federal  courts,  the  «ourt  wUl  or,  at  least,  may  adhere  to  the 
earlier  decisions  of  the  state  court,  and  refuse  to  follow  the  later 
decisions  when  contracts  entered  into  before  the  change  and  in 
reliance  on  the  earlier  decisions  are  concerned.^'  Questions  affecting 
the  validity  of  municipal  bonds  which  do  not  involve  the  construc- 
tion and  effect  of  particular  provisions  of  the  statutes  an^  constitution 
of  a  state  are  treated  as  questions  of  general  commercial  law  upon 
which  it  is  the  duty  of  the  federal  courts  to  form  their  independent 
opinion  and  decision,  and  upon  such  questions  the  decisions  of  the 
state  courts,  whenever  rendered,  are'  not  controlling,^*  and  it  is  held 
that  where  bonds  in  the  hands  of  bona  fide  purchases  recite  a  com- 
pliance  with  the  statutes  regulating  elections  the  ^ect  of  an  irregu- 
larity in  the  election  is  such  a  question  relating  to  oommercial  jtnia- 
ixmdence.i* 


10.  Ganoll  County  v.  Smith,  111  U.  deraon  r.  Bauba.  Anna  Tp.,  110  TJ.  S. 
S.  656,  4  S.  Gt  539,- 38  U.  S.  (U  ed.)  356,  6  S.  Gt.  413,  29  U.  S.  (U  ed.) 
517.  633;  BoUes  v.  Brimfieia,  120  U.  S. 

11.  G«]pcke  V.  Dubuque,  1  Wall.  759,  7  S.  Ct.  736,  30  U.  S,  (L.  ed.) 
175,  17  0.  S.  (L.  ed.)  520;  Thomp-  786 ;  Harmon  v.  Auditor  of  PnWic  Ae- 
son  V.  Lee  Gonnty,  3  Wall.  327,  18  U.  counts,  123  HL  123, 18  JT.  B.  161, 6  A. 
S.  (L.  ed.)  177;  Mitchell  v.  Burling-  S.  R.  502. 

ton,  4  Wan.  270,  18  U.  S.  (L.  ed.)  13.  Gentral  Land  Go.  v.  Laidley,  150 
350;  Kelly  v.  Grawford,  5  Wall.  785,  V.  S.  103,  16  S.  Gt.  80,  40  IT.  S.  (L. 
18  U.  8.  (L.  ed.)  562;  Douglas  ed.)  91;  Bacoti  v.  Texas,  163  U.  S. 
County  V.  BoUee,  94  TJ.  S.  104,  24  U.  207,  16  S.  Ct.  1023,  41  TJ.  8.  (L.  ed.) 
8.  (L.  ed.)  46;  Block  v.  Bourbon  132. 

County,  99  TJ.  S.  686,  25  TJ.  S.  (L.  ed.)  13.  Swanson  v.  'Ottumwa,  131  la. 
401;  Douglass  v.  Pike  County,  101  TJ.  540,  106  N.  W.  9,  9  Ann.  Caa.  1117, 
S.  677,  25  TJ.  S.  (L.  ed.)  968;  Thomp-  5  L.R.A.(K.S.)  860  and  note, 
son  v.  Perrine,  103  U.  S.  806,  26  TJ.  14.  Sioux  Gity  Independent  School 
8.  (L.  ed.)  612;  Taylor  y.  Ypsilanti,  Dist.  t.  Rew,  111  Fed.  1,  49  C.  C.  A. 
106  TJ.  8.  60,  26  TJ.  8.  (L.  ed.)  1008;  198,  65  L.R.A.  364. 
New  Buffalo  Tp:  t.  Cambria  Iron  Go.,  16.  Pana  v.  Bowler,  107  U.  S.  529, 
105  U.  S.  73,  26  U.  8.  (I*  ed.)  1024  ;  2  S.  Ct.  704,  27  U.  S.  (L.  ed.)  424; 
Ralls  County  v.  Douglass,  105  TJ.  8.  Kewbem  v.  National  Bank,  234  iFed. 
728,  26  U.  S.  (L.  ed.)  957;  Oi«en  209,  148  C.  a  A.  Ill,  tikA.m7A 
County  T.  ConneflB,  109  U.  8.  104,  3  1010.  '  . 

8.  Gt.  69,  27      8.  (U  ed.)  872.;  An- 
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325.  Promissory  Notes. — ^Whena  municipal  eorporation  baa  pown 
to  incur  indebtedneas  for  a  certain  purpose,  it  may  lawfully  evidence 
such  indebtedness  by  an  unnegotiable  promissory  note  instead  of  by 
,a  warrant,^*  and  when  specifically  autboriaed  by  the  legislature  may 
issue  negotiable  notes,  which  will  have  all  the  attributes  of  commer^ 
cial  paper.  Notee  are  issued  instead  of  bonds  when  it  is  not  intended 
to  incur  an  indebtedness  to  be  distributed  among  a  large  number 
of  investors  and  running  over  a  long  period  of  years,  and  they  have 
all  the  inviolability  of  bonds  when  in  the  hands  of  bona  fide  pur- 
chasers for  value.  An  action  cannot,  however,  be  maintained  against 
a  municipal  corporation  upon  a  note  given  for  a  purpoee  for  which 
it  had  no  authority  to  borrow  money,'^  or  upon  a  note  which  mani- 
fests its  invalidity  upon  its  face.^^  Though  a  note  given  by  a  munici- 
pal corporation  for  borrowed  money  is  void  for  the  corporation's  want 
of  authority  to  borrow,  the  holder  may  recover  from  ijie  oorporation, 
as  money  had  and  received,  the  sum  advanced  on  the  note,  where 
the  money  has  been  expended  for  a  public  improvement  impliedly 
authorized  by  the  corporation's  charter,  and  the  corporation  has  re- 
ceived full  benefit  for  the  entire  amount  expended.  And  the  note 
evidencing  the  transaction,  though  void,  should  be  so  far  recognized 
as  the  symbol  of  the  debt  contracted  by  the  corporation  that  its 
indorsement  by  its  holder  will  operate  as  a  transfer  of  the  d^t." 
When  it  is  expressly  provided  that  an  obligation  shall  be  redeem- 
able at  the  pl^ure  of  the  municipality  after  a  certain  date,  such 
a  contract  gives  the  municipality  the  right  to  postpone  payment  of 
the  principal  sum  indefinitely.*" 

326.  Warrants  and  Ordexm.— It  is  well  settled  that  warrants  or 
drafts  upon  the  treasurer  of  a  munidpal  corporation  can  be  issued 
only  in  the  manner  and  for  the  purposes  prescribed  by  law,'  and 
when  they  are  issued  for  a  purpose  not  authorized  by  law  they  are 
void  and  cannot  be  collected.*   So  also  lack  of  conaideralion  is  a 

16.  La  Franoe  Fire  Engine  Co.  v.  Trimble,  104  Ky.  629,  47  8.  W. 
Mt  Vernon,  9  Wadi.  142,  37  Pae.  287,  778,  42  I1.R.A.  738;  Bunutt  t.  Bb- 
38  Pae.  80,  43  A.  S.  a  837.  loney,  97  Tenn.  697,  37  S.  W.  689,  34 

17.  Wells  V.  Salina,  U9  N.  T.  280,  L.R.A.  541;  Aaerboeh  v.  SaU  Lake 
23  N.  E.  870,  7  L.B.A.  759;  Lntber  County,  23  Utah  103,  63  Pae.  907,  90 
T.  Wheeler,  73  S.  C.  83,  52  S.  E.  874,  A.  S.  R  '685;  Sferehants  Kat.  Bank  v. 
6  Ann.  Cae.  7^  4  LJtJL(N.S.)  746.  Spates,  41  W.  Va.  27,  33  6.  E.  681, 

18.  Brown   v.   Newbnryport,    209  56  A.  S.  R.  838. 

MasB.  259,  95  K.  E.  504,  Ann.  Cas.  S.  Alleo  v.  Ia  Fayette,  89  Ala.  641, 

1912B  496.  8  So.  30, 9  L.R:A.  497:  Beika  t.  Wood- 

19.  Luther  v.  Wheeler,  73  S.  C.  83,  waxd,  125  CaL  110,  57  Pae.  777,  73  A. 
62  8.  E.  874,  6  Ann.  Caa.  754,  4  S.  R.  31,  46  L.RA..  420;  Smitb  v. 
L.B.A.(N.S.)  746.  Fnller,  135  Oa.  271, 69  S.  E.  177,  Aim. 

20.  Blending  t.  Colnmbia  Cotpora-  Caa.  wl2A  70;  C3aric  T.  Des  Hotnea,  19 
tiott,  10  Riclv  Eq.  (S.  C.)  573,  73  la.  199,  87  Am.  Deo.  423;  Exskine  v. 
Am.  Dee.  102.  Steele  Goonty,  4  K.  D.  339,  60  K.  W. 

1.  Montgomery  County  Fiaeal  Cotttt^OSO,  28  UR.A.  646;  Xn  le  Afton,  43 
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good  defetkse  to  as  action  on  a  municipal  warrant*  A  municipal 
corporation  cannot  lawfully  issue  wamnts  at  a  discount;  that  ie,  it 
cannot  issue  warrants  for  a  greater  aniount  than  is  claimed  to  be 
due  from  it.*  It  is  not,  however,  neceseary  to  show  the  legal  estab- 
lishment of  the  municipal  corporation  which  issued  the  warrant 
sued  on.  It  is  sufficient  if  it  appears  that  the  municipality  whicli 
issued  the  warrant  was  a  corporation  de  fftoto,*^  and  it  is  no  defense 
to  a  municipal  warrant  that  the  treasurer  has  misapplied  or  converted 
the  money  provided  for  the  payment  thereof.*  If  a  warrant  waff 
illegally  issued  it  can  make  no  difference  that  it  is  in  the  hands 
of  a  purdiaser  for  value  witiiout  notice  of  any  illegalitiy  oa*  irregu- 
larity in  the  warrant,  since  it  is  well  settled,  by  considerations  of 
pubhc  policy  as  well  as  by  a  decided  preponderance  of  authority, 
that  warrants  or  orders  drawn  by  one  municipal  officer  upon  another, 
in  the  disbiusement  of  tJie  funds  of  the  municipality  and  payment 
of  its  indebtedness,  are  not  to  be  regarded  as  negotiable  or  commer- 
cial paper,  cutting  off  equities  againsf  the  corporation.'  The  holder 
of  an  invalid  municipal  warrant  may,  however,  recover  the  amount 
paid  therefor  from  his  aa»gnor,  if  the  latter  indorsed  his  name  on 
it  and  the  holder  used  due  diligence  in  attempting  to  collect  it." 
When  a  municipal  warrant  is  accidentally  lost,  if  the  owner  thereof 
notifies  the  municipality  before  it  is  paid  to  a  person  presenting 
the  same,  the  owner  ia  entitled  to  paymrat  as  against  one  who  has 
purchased  the  warrant  in  good  faith  from  the, finder.*  The  legisla- 
ture may  validate  a  void  municipal  warrant  by  a  curative  enactment, 
and  in  such  case  the  municipality  is  bound  to  pay  the  warrant,**^ 
unless  it  was  issued  for  a  purpose  for  which  the  legisl^re  could 
not  have  constitutionally  granted  anthwity  to  issue  warrants  in 

Okla.  720,  144  Pae.  184,  L.R.A.1915D  der  Tp.  v.  Bovaird,  122  Pa.  St.  442, 

97fi.  15  Atl.  910,  9  A.  S.  B.  118;  De  Voss 

3.  Sears  v.  Stwe  Cottnty,  105  Mo.  t.  Riohtnond,  18  Qrat.  (Va.)  338,  98 
236,  16  S.  W.  878,  24  A.  S.  B.  378.  Am,  Dec.  6^  and  note.  And  see  BuAS 

4.  Clark  v.  Dea  Moines,  19  la.  199,  ajid  Notks,  vol.  3,  p.  849. 

87  Am.  Dec.  423:  Erskine  v.  Steele  8.  Purgerson  v.  Staplea,  82  Me.  159, 

Coonh',  4  N.  D.  339,  60  N.  W.  1050,  19  Atl.  158, 17  A.  S.  R.  470;  WUlifl  v. 

L.B.A.  645.  French,  84  Me.  593,  24  At3.  1010,  30 

6.  Qilkey  v.  Howe,  105  Wis.  41,  81  A-  S.  R.  416  and  note;  Merchants 

JI.  W.  120,  49  L.R.A.  483.  Nat.  Ban^  v.  Spates,  41  W.  Va.  27, 

6.  .  Potter  V.  Kew  Wbatocon,  20  23  S.  £.  681,  56  A.  S.  R.  828  and 
Wash.  689,  56  Pae.  394,  72  A.  S.  R.  note. 

136.  9.  People  v.  Johnson,  100  Hi.  557, 

7.  Kdler  v.  Hicks,  32  CaL  467,  83  39  Am.  Rep.  63;  Gihnan  v.  GUby  Tp.,. 
Am.  Dec.  7?  and  note;  Newgass  v.  New  8  N.  D.  627,  80  N.  W.  889,  73  A.  S. 
Orleans,  42  La.  Ann.  163,  7  So.  665,  21  R.  791. 

A.  S.  R.  368;  Erskine  v.  Steele  County,  Note:  103  A,  S.  K.  98L 

4  N.  D.  339,  60  N.  W.  1050,  28  L.R,A.  10.  Erskine  v.  Nelson  Connty,  4  N. 

Gilmazi  v.  Oilby  Tp.,  6  N.  D.  627,  D.  66,  58  N.  W,  "3^,  27  L.R.A.  696. 
60  N.  W.  889,  73  A.  S.  fi.  791:  Sny- 
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advance."  It  is  the  general  rwie  that  in  the  absence  of  StAtutory 
provision  to  the  contrary  municipal  warrants  are  not  intenst  bear* 
ing,"  though  in  some  states  the  view  has  been  taken  that  a  municipal 
warrant  or  onler  payable  on  presentment  to  the  treasurer  is  due  upon 
presentment  and  draws  interest  therenfter  unless  paid,  except  in  the 
case  of  orders  payable  out  of  funds  not  otherwise  apprnpriatcd,  which 
do  not  draw  interest  xmtil  such  a  fund  exists  and  presentment  and 
demand  have  heen  made  and  pavniont  refused.'*  It  is  generally 
held,  however,  that  a  municipal  corporation  may  by  ordinance  or 
express  contract  provide  for  the  payment  of  interest  on  its  warrants.*' 
327.  Remedies  upon  Municipal  Warrants. — municipai  warrant 
is,  if  valid,  a  legal  cause  of  action  enforceable  in  a  court  of  law,'* 
if  it  has  been  pi-esented  for  payment  and  payment  has  been  refused/* 
and  an  action  may  be  maintained  upon  a  municipal  warrant  whether 
or  not  there  is  auy  money  in  the  treasury  available  for  its  payment.*' 
The  statute  of  limitjitions  do^  not,  however,  begin  to  run  against 
a  warrant  issued  by  a  municipal  corporation  and  payable  out  of  a 
particular  fund  until  the  corporation  has  provided  a  fund  from 
which  it  might  be  paid.^^  If  the  treasurer  of  a  municipal  corpo* 
ration  reftises  to  pay  a  warrant  duly  drawn  upon  him  by  the  proper 
authorities  he  may  l)e  tompelled  to  pay  it  by  writ  of  mandamus,** 
but  the  court  will  liot  by  mandamus  direct  the  payment  of  a  war- 
rant issued  for  an  illegal  claim,  and  its  validity  may  be  questioned 
in  the  mandanms  proceeding."*    The  holder  of  a  valid  warrant. 

11.  Smith  V.  Fuller,  135  Ga.  271,  69  Par.  848,  10  Ann.  Cas.  208. 

S.  E.  177,  Ann.  Cob.  1912A  70.  15.  R*ton  Waterworks  Co.  v.  Raton^ 

.  12.  JaeksonviUe  Nat..Bank  v,  Duval  174  U.  S.  360,  19  S.  Ct.  719,  43  U.  S. 

■County,  45  Fla.  496,  34  So.  894,  3  (L.  ed.)  1005;  International  Bank  v. 

-Ann.  Cas.  457  and  note;  Pekin  v.  Fraiiklin  County,  65  Mo.  105,  27  Am. 

Reynolds,  31  lU.  529,  83  Am.  Dec  Rep.  -261. 

244  and  note;  Jackson  County  v.  Kaul,  16.  Vamer    v.    Nobleborougb,  2 

77  Kan.  717,  96  Pac.  45,  17  L.R.A.  Greenl.  (Me.)  121, 11  Am.  Dec.  48  and 

(N.S.)  552;  Seton  v.  Hoyt,  34  Ore.  note. 

266,  55  Pac.  967,  75  A.  S.  R.  641,  17.  International  Bank  v.  Franklin 

43  L.R.A.  634.  Qounty,  66  Mo.  105,  27  Am.  Rep.  261. 

Notes:  3  Ann.  Cas.  457;  10  Ann.  18.  Barnes  v.  Turner,  14  Okla.  284, 

Cas.  209;  Ann.  Cas.  1916C  576.  78  Pac.  108,  2  Ann.  Cas.  391  and  note, 

13.  Monteith  v.  Parker,  36  Ore.  170,  10  L.R.A.(N.S.)  478  and  note;  Potter 
59  Pac.  192,  78  A.  S.  R.  768  and  note;  v.  New  Whatcom,  20  Wash.  589,  56 
Union  Sav.  Bank,  etc.,  Co.  v.  Oolbach,  Pac.  394,  72  A.  S.  R.  135  and  note. 

8  Wash.  497,  36  Pao.  467,  24  L.IU..  Note:  8  A.  S.  R.  206. 

359  19.  SUte  v.  Clark,  116  Minn.  500, 

Notes:  3  Ann.  Caa.  460j.l0  Ann.  134  N.  W.  l29,  39  L.E.A.(N.S.)  43. 

Cas  209  20.  Berka  v.  Woodward,  125  Cal. 

14.  Alabama,  etc.,  R.,  Co.  v.  Gads-  119,  67  Pac.  777,  73  A.  S.  R.  31,  46 
den,  185  Ala.  263,  64"  So.  91,  Ann.  L-Rj^  420;  State  v.  Clark,  116  Minn. 
Caa.'  1916G  573  and  note;  Jackson  v.  500,  134  N.  W.  129,  39  L.R.A.(N.S.) 
Hendleman,  100  III.  379,  39  Am.  Kep.  43.  And  B6p  Mandamus,  voL  18,  p. 
44 ;  State  t.  Stont,  43  Waah.  501,  86  220  et  seq. 
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haviDg  an  adequate  .remedy  at  law,  cannot  maintain  a  bill  in  equity 
a^aintit.  the  municipality  for  tilie  &|pecific  perforrtfofcd'  bf  tlil»  oUil^' 
gatioh'  to  pay  contained  in  the  wai^^.*  If  a  tritmieipal  vwrmi' 
is  issued  iUegally,  the  taxpayers  tif  tht)  mnnicipaliiy  may  maintain 
4  bill  in  equity  to  have  the  wattant  canceled,*  but  the  mnnicipsJ'^ 
ity  cannot  mahitain  a  bill  in  equity  to  cancel  'a  Wartant  mnce  it  ha; 
an  adequate  remedy  at  law  in  its  right  to  defend  an  action  oA  the 
warrant.'  A  muniicipal  warrant  cannot  be  adjudged  invalid  in  a 
proceeding  to  which  the  holder  is  not  a  party 

328.  Poiwen  «f  Munidinial  Tzeasurer, — ^Xhe  tna^Mxer.frf  a  muoiei- 
pal  Gpipoiation  is  a  public  officer  .Who  has.  t£e  custody  of  ,ihe  moneys, 
of  the  corporation.  The  legal  possession  of  the  specific  moneys  in 
his  hands,  from  whatever  source,  is  in  him.  Suqh  moneys  he  holds 
as  the  propwty  of  the  municipality,  and,  exduavely  for  its  use ;  but 
^e  holds  them  by  virtue  of  the  public  official  authority  and  duty, 
and  not  merely  as  the  ^gent  ^r  servant  of  the  corporation.*  The 
duties  of  the  treasurer  of  a  municipal  corporation  are  limited  to 
receiving  the  moneys  of  the  municipality  and  taldng  custody  of  the 
same,  and  paying. them  out  on  warrants.  Hq  has  no  authority  by 
virtue  of  hia  officia  to  pledge  the. credit  of.  the  municipality.*  The 
treasurer  may,  however,  by  virtue  of  his  office  draw  checks  upon  the 
bonk  account  of  the  municipality,  and  the  fact  that  the  cheeks  do 
not  discloae  on  their  face  diat  they  have  been  authorized  is  not 
notice  to  the  bank  that  they  should  not  be  paid^ '  but  if  the  treasurer 
obtains  an  overdraft  from  a  bank  in  flie  name  of  the  mu:|;iicipality 
■without  authority,  the  municipality  is  not  liable  thereon  since  an 
overdraft  is>  in  e^ect,  the  borrowing  of  money It  has  been,  held, 
however,  thai  when  a  municipal  treasurer  without  authority  borrows 
money  on  behalf  of  'the  mnnieipality  from  a  bank,  abd  the  munSci* 
pality  receives  and  retains  the  moncnir  so  borrowed,  it  will  be  estopped 
to  deny  the  bank's  right  to  reimbursement,*   And  when  a  former 

1.  BatoD  Waterworks  Oo.  .v.  Baton,  146,  90  N.  £.  622,  134  A.  8.  B.  652 
174  O.  S.  360, 19  S.  Ct  71B,  48  U.  S.  eAd  note. 

<L.  ed.)  1005.  6.  New  Castle  First  Nat.  Bank  v. 

2.  State  T.  Gormley,  40  Wash,  aOi;  New  Castle^  224  Pa.  St.  285,  73  Atl. 
«2  Fae.  020,  5  Ana.  Cat.  856  and  notet  381,  U^S  A.  8.  B.  77«;  N«w  Havov  v. 
3  UB.A.(N.S.)  26A;  GibtiB  v.  North  We^ou,  87  Vt.  7,  86  Aa  996^  46 
-WiBeonaiti  Lante  Oo^  131  Wia.  261^  LJt-A.<N.S.)  921. 

Ill  N.  W.  499,  120  A.  8.  R.  1040.  7.  Chicag*  Fifth  Nat  Bank  v;  Hyde 
And  see  CixaujLuaas  ov  Immo-  Ptaki  101  111.695^  40  Am.  Rep,  218; 
KBNTS,  vol,  4f  p.  497  et  seq.     ■.  ^  ■■    Nflwbnayport -v.  Spear,  204  Ma^.  146, 

3.  Ada  Cfninty  v.  BoUen  Bridge  Co^  90  N.  B.  {»S2, 184  A.  S.  R.  662. 

6  Idaho  79,  188,  47  Pm.  818,  05  A.  :  8.  New  Cutie  First  Nat.  Bank  r. 
8.  R.  180,  36  L.RA.  367.  New  Castte,  224  Pa.  8t.  286,  73  AtL 

4.  State  V.  6oi&iI«y,  40  Wash.  603j,  831,  1^3  A.  8.  B.  779. 

82  Pec.  929,  5  Ann.  Cm,  866,  3  Ti  B  A  ft.  N«w  Havea  v.  Wetton,  87  Yt  7, 
<N.S.)  256  and  nota  86  A«L  996,-46  iat.A.(N,8.)  921  and 

6.  Newburyport  V  Spear, .304  Mass.  ooM,  — 
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treasuTCf,  who  is  a  defaulter,  secures  a  check  from  a  third  party 
payable  to  the  municipality  by  deUvaricg  him  a  forged  note  of  ths 
municipality,  and  usee  the  check  to  make  good  his  shortage,  it  has 
been  decided  that  the  maker  of  the  check  may  recover  of  the  munici- 
pality the  amount  of  the  obeck,  as  money  paid  under  a  mistake  of 
fact" 

XL  CLAUcSf  Suits  akd  Judgments 

329:  Kotfce  and  Presentation  of  Claims  Generally. — ^tt  is  not  a 

condition  precedent  to  an  action  at  common  law  a^inst  a  munici- 
pality for  tortious  injury  to  person  or  property  that  the  injured 
party  give  notice  of  his  injury  to  the  municipal  authorities,  or 
present  to  them  his  claim  for.  compensation,  prior  to  bringing  suit 
thereon,  in  the  absence  of  an  express  requirement  of  statute,**  but 
it  la  undoubtedly  within  the  power  of  the  legislature  to  impose  such 
a  requirement,  and  i(  is  not  a  violation  of  the  constitutional  rights 
of  the  injured  party  or  an  unwarranted  discrimination  betwem 
munibipal  and  private  corporations  to  require  the  giving  of  notice 
within  a  limited  period,  or  the  presentation  of  a  claim  to  the  munici- 
pal authorities  as  a  condition  precedent  to  aa  action  at  law,  or  to 
an  acticHi  at  law  of  a  certain  class,  against  a  municipal  corporation,^ 
provided  such  requirement  be  not  unreasonable.*'  According  to 
some  authorities  the  requirement  of  notice  and  presentation  of  claim 
dannot  be  waived  by  the  municipal  authorities^**  but  other  decisions 

10.  Hathaway  v.  Delaware  County,  79  N.  E.  863,  11  L.R.A.(N.S.)  391 
18S  N.  X.  S68,  78  N.  E.  153,  113  A.  and  note;  Winter  v.  Niagara  Falls,  190 
S.  B.  909^  13  L.B.A.(N.S.).  378,         N.  Y.  198,  82  K.  £.  1101, 123  A.  S.  R. 

11.  Spander  SaA  Francisco,  84  540  and  note,  13  Ann.  Cas.  486  ud 
€al.  12,  23  Pae,  1091, 18  A,  8.  R.  158;  note;  Sutton  v.  Snohomish,  11  Wash. 
Giuricevic  v.  Tacoma,  57  Wash.  329,  24,  39  Pac.  273,  48  A.  S.  R.  847  and 
106  Pao.  908,  28  L.R.A.(N.S.)  633  note;  Cole  v.  Seattle,  64  Wash.  1,  116 
and  note;  Bforriabii  v.  Ean  Claire,  115  Pac.  257,  Ann.  Cas.  1013A  344,  34 
Wis.  638,  92  N,  W.  280,  96  A.  6.  B.  L.B.A.(N.8;)  1166.  And  see  Hmh- 
965  and  note.  ways,  vol.  13,  p,  487  et  seq. 

Noto:  19  Ann.  Cas.  1113.  18.  Cole  v.  Seattle,  64  Wash.  1, 116 

IS.  Cunmngham  t.  Denver,  33  Colo.  Pae.  267,  Ann.  Cas.  1913A  344,  34 

18,  46  Pae.  356.  58  A.  S.  R.  212;  Ada  L.R.A.(N.8.)    1166.     In    Hase  «. 

Connty  v.  Ballen  Bridg:e  Co.,  5  Idaho  Seattle,  51  Wash;  174,  98  Pac  370, 

188,  47  Pae.  818,  95  A.  8.  R.  180,  36  20  L.R.A.(N.S.)  938  and  note,  it  was 

L.R.A.  372;  Uiller    Holfan,  17  Idaho  held  tiiat  a  requirement  that  the  daim- 

28,  104  Pae.  660,  19  Anfa.  Cas.  1107  ant  state  in  his  notice  his  zveidenee  for 

and  note;  Touhey     Decatnr,  175  tnd.  a-  year  prior  to  the  ae(^d«it  was  nn- 

98,  93  N.  E.  540,  32  L.R.A.(N.6.)  reasonable  and  iineonstitnttonal,  but  in 

Schig^  V.  Wakeeia,  106  Hinii.  Collins  v.  Spokane,  64  Wash.  153,  116 

94,  lis  N.  W.  259,  10  Ann.  (ki.  169  Phe.  663,  36  L.R.A.(N.S.)  840  and 

end    note,    19    Ir.R.A:(N.8.)    689;  note,  a  similar  reqiurauent  for  six 

•Fraseh  v.  New  Ulm,  130  Minn.  41, 163  monUis  was  snstained. 

N.  W.  12L  L.aA.191£E  74fl;  Mae-  14.  Touhey  t.  Decatur,  175  Ind.  na 

Mullen  V.  Hiddletown,  187  N.  T.  37,  93  N.  E.  640,  32  LLiLA.(N.S.)  330 
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take  the  view  that  it  may  be  waived  by  the  person  or  body  desig- 
nated by  law  to  receive  and  act  upon  ihe  claim.^  Absence  of  the 
statutory  notice  will  net  be  excused  merely  because  it  appears  that 
the  municipality  had  actual  notice  of  the  injury,'*  and  investigated 
the  case  and  interrogated  the  claimant  in  respect  to  the  same.*'  The 
presentation  of  the  claim  or  the  giving  of  the  notice  is  an  essential 
feature  of  the  plaintifTs  case,  and  must  be  alleged  and  proved  by 
him,  and  a  declaration  which  fails  to  allege  it  is  demurrable.**  The 
expiration  of  tlie  statutory  period  without  the  presentation  of  the 
claim  or  the  giving  of  notice  effects  an  extinguishment  of  the  right 
of  action."  "^Tien,  however,  the  presentation  of  a  claim  is  not  made 
a  condition  precedent  to  the  maintenance  of  an  action  thereon,  but 
is  required  by  the  statute  which  regulates  the  remedy,  fUlure  to 
present  the  claim  dora.not  go  to  tiie  jurisdiction  of  the  court,  or 
Jbo  the  cause  of  action,  and  if  it  is  not  taken  advantage  of  in  the 
pleadings  it  must  be  ta^en  as  waived.™* 

330.  Character  of  Claims  within  Requirement  of  Presentation  or 
notice;. — provision  in  a  statute  or  a  municipal  charter  requiring 
notice  or  the  presentment  of  claim  as  a  condition  precedent  to  the 
maintenance  of  an  jaction  thereon  being  against  common  right  will 
be  strictly  construed.^  Thus,  where  as  is  the  case  in  many  states 
notice  of  an  injury  arising  from  a  defective  highway  is  required 
to  be  filed  witiiin  a  comparatively  brief  period  after  the  injury,'  it 
has  been  held  that  such  a  r^uiremeat  had  no  application  to  an  action 
for  an  injury  arising  from  the  negligent  management  of  other  public 
works  and  not  resulting  from  the  obstruction  of  the  hi^way  as  a 
place  for  trav«l,  even  if  the  injury  actually  occurred  within  the  limits 
of  the  way.'  So  also  there  are  a  number  of  cases  wbidi  hold  <that 
the  requirement  of  notice  to  a  municipality  does  not  apply  to  actions 
by  ihe  administrator  for  the  death  of  an  injured  party  in  behalf 
of  the  next  of  kin,  under  the  soH;alled  death  acts,  and  therefore  no 

15.  Cole  V.  Seattle,  64  Wash.  1,  110  E.  1101,  123  A.  S.  B.  MO  and  note, 
Pac.  257,  Ann.  Cas.  1913A  344,  34  13  Ana.  Cas.  486. 

L.R.A.(N.S.)  1166.  19.  Hay  v.  Barbaboo,  127  Wis.  1, 

16.  Touhey  v.  Decatur,  175  Ind.  98,  105  N.  W.  654,  115  A.  B.  B.  977,  S 
93  N.  E.  540,  32  L.R.A.(N.S.)  350; '  L.ItA.(N,S.)  84. 

Cole  V.  Seattle,  64  Waah.  1,  116  Pae.  20.  O'Connor  v.  Fond  du  Lac,  109 

257,  Ann.  Cas.  1913A  344,  34  L-RJl.  Wis.  263,  85  N.  W.  327,  53  L.R.A. 
(K.&)  1166.  .831. 

17.  Winter  v.  Niagara  Trails,  190  N.  1.  Ginricevic  v.  Taeoma,  57  Waah. 
T.  198,  82  N.  K  1101, 123  A.  S.  R.  S29,  106  Pac.  908,  28  UR.A.(N.S.) 
540,  13  Ann.  Cas.  486;  O'Connor  t.  533  and  jiote. 

Pond  du  Lac,  109  Wis.  253,  86  N.  W.  1  See  Htq^ats,  vd  13,  p.  487  et 

327,  53  L.R.A.  83L  aeq.  ^ 

18.  Barrett  v.  Mobile,  129  Ala.  179,  3.  Ginricevic  t.  Tacoma*  97  Wash. 
30  So.  36,  87  A.  S.  R.  54;  Winter  t.  329,  106  Pae.  908^  28  UBX(N.S.> 
Niagara  Falls,  190  N.  Y.  198,  82  K.  533  and  note. 
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notice  is  necessary  in  such  cases.*  But,  a  statutory  requirement  of 
notice  in  "actions  founded  on  personal  injuries"  has  been  held  to 
include  actions  by  a  parent  in  his  own  behalf  for  injury  to  a  child.* 
And  the  phrase  "actions  for  personal  injuries"  has  been  similarly 
construed.  A  contrary  interpretation  has,  however,  been  given  to 
the  phrase  "on  account  of  any  personal  injury."  •  When  the  statute 
requires  a  notice  of  a  claim  to  be  served  upon  a  municipal  corpora- 
tion in  all  cases  of  loss  or  injury,  it  has  been  held  that  no  exception 
can  be  made  in  the  case  of  an  injury  inflicted  by  a  city  while  it 
wof!  engaged  in  a  work  of  a  private,  commercial  character,^  but  there 
is  al-o  authority  to  the  contrary.*  A  statute  requiring  the  presenta- 
tion of  claims  will  not  include  a  claim  on  a  town  warrant ;  for  when 
a  claim  .has  already  been  presented  and  liquidated  or  allowed  and 
a  warrant,  note  or  bond  issued  therefor,  there  can  he  no  object  in 
presenting  it  again.*  It  ha*;  even  been  held  that  a  provision  in  a 
ninnicipal  charter  that  no  action  slrnll  be  maintained  against  the  city 
upon  any  "claim"  or  "demand,"  until  it  shall  first  have  been  pre- 
sented to  the  common  council  for  allowance,  does  uot  include  actions 
for  personal  torts,  when  it  is  the  obvious  purj>09e  of  the  statute  nwrely 
to  bring  the  ordinary  disbursements  and  expenditures  of  the  munici- 
pality before  the  appropriate  officers  In  audit  them,  before  suit  is 
brought  upon  such  clniras."  Neither  does  such  a  provision  apply 
to  a  bill  in  equity,  at  least  when  the  prayer  of  the  bill  ia  for  other 
than  money  relief.*'  A  requirement  that  all  "unliquidated"  clainifi 
be  presented  has,  however,  generally  been  held  to  include  claims 
arising  from  a  tort.  On  the  other  hand,  the  use  of  the  word  "account" 
in  connection  with  the  requirement  of  the  presentation  of  claims  in 
E^enerally  held  to  he  an  indication  that  claims  arising  from  a  tort 
\  were  not  within  the  contemplalaon  of  ^e  legislature.  Such  phrase- 
ology does  not,  however,  exclude  claims  for  the  refunding  of  taxe^^ 
or  other  payments  to  a  munioipality  illegally  required.   A  reqmro- 

4.  Brown  v.  Salt  Lake  City,  33  Utah  10.  Miller      Mnllan,  17  Idaho  28, 

222,  93  Pac  670^  126  A.  S.  R.  S28,  U  104  Pac  060,  19  Ann.  Cas.  1107,uid 

Ann.  Cas.  1004,  14  L.B.A.(¥.S.)  619.  note;  McGaffin  V.  Cohoee,  74  N.  T. 

Notes:  40  LJlJV.(N.S.)'  760  ;  50  387,  30  Am.  Rep.  307 ;  Shields  v.  Dur- 

L.R.A.(N.S.)  186.  .  An^  see  Death,  hwn,  118  N.  C.  450,  24  S.  E.  794,  36 

vol.  8,  p.  748.'  L.R.A.  293;  Sutton  v.  Snohomish,  11 

6.  Palmer  v.  Cedar  Rapids,  165  la.  Wash.  24,  39  Pae.  273,  48  A.  S.  R. 

595,  146  H.  W.  827,  Ann.  Caa.  1916E  847*  and  note;  EeOy  t.  Madison,  43 


7.  Fiaaefa  v.  New  Ulm,  130  Mjim.  11.  Joyee  v.  Jancarille,  132  Hina. 
41, 153  N.  W.  121,  L.B.A.1915E  749.  121, 165  N.  W.  167,  Ii.E.A.1916D  426; 

8.  Houy  T.  Liocolo,  93  Keb.  331,  Kiser  v.  Donglaa  Comi^,  70  Wash. 
140  N.  W.  664,  50  L.B.A.(N.S.)  174  242,  126  Pac.  622,  Ann.  Cas.  1914B 
and  no^.  721,  41  LA.A.(N.S.)  1068. 

9.  Clawp  T.  Ccd«  County,  6.1a.  15,  Note:  50  LIUlCKS.)  186,  187. 
68  Am.  Dee.  678. 


558. 
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ment  of  tb«  pnmtaiioii-  of  jdaiioB  for  toit  or  iMgli(reaoQ  doQ9  Qot 
apply  to  injtitj  to  prcpnty  re«ilttjDS  from  tbe  lawfi^  efercise  of 
the  power'  of  amiiMnt  .domsid ;  .bu6  i*  does  include  -injury  due  to  the 
earless  or  inipropar  oonstniction  ^.  pvbUfl  worte.**  Stattites  fre- 
qaently  provide 'a  ^bort  period  of  UsntatuHifi  for  inatiUitiag  actions 
agEiinBt  miinsciiNd  eoqppndaooB,  but  sw^  eUtutea  itU^o  are  strictly 
construed.  Thai  a  pnoviaba  in  a  city,  ^^ittrter  Ujuot  no  Mtum  against 
the  city  on  a  :ooiitract,  obligation  or  UabiUty^  express  ox  implied 
shall  be  commenced  dxo^t  within  (Mte  yemr  aftidr;tbe  cause  of  action 
shall  hare  accrued  has  been  held  not  to  include  aotien^  {or  torts." 

331.  Time  of  Filing- Ho&Umi— 'When  ttie-Mattito'dott  iiofi'mfdCe  it 
dear  whether  1h9  period  witfain .  which  the  notke  must  be  -givea 
begins  to  run  from  the  time  of  the  aoadent  or  from  the  time  that 
the  injii^  makes  iteetf  felt,  it  has  been  held  tiiat  the  latter  date 
is  to  be  taken,  since  of^rwise  tbe  statute  might  strike  down  a  right 
of  action  before  it  accrues.  Accordingly,  when  the  action  is  for  eeus^ 
ing  death,  the  notice  may  be  girffli  any  time  witiiin  tiie  time'  lim- 
ited'af{er  death  ocenrs.  It  is  provided  by  statute  ,  in  some  states  in 
which  a  notice  within  a  limited  period  is  a  prerequisite  to  an  action 
against  a  municipal  corp6i*ation  that  in  case  of  physical  or  mental 
incapad^  to^  give  notice  during  that  period  it  may  be  given  within 
a  d^ignated  time  after  the  incapacity  is  removed,^,^  but  if  there  is 
no  such  provisQ  in  the  statute,  it  is  held  by  the  weight  of  au^orit^ 
that  the  court, cannot  supply  it,  and  is  without  jurisdiction  to  enter- 
tain an  action  for  an  injury  of  the  specified  character  when  no  notic(> 
has  been  given  .>vitbin  the.  spefifiei^  time,  however  good  the  excuu; 
for  delay.**  In  some  states,  however,  it  is  held  that  a  person  injur&J 
does  not  loM  hje  right,-  of  ,  action  by  iailing  to  give  notice  during 
the  statutory  period,  when  he  was  physically  or,  mentally  izicapacitated 
from  giving  it,  on  the  ground  tl^at  the  law  doee.not  seek, to  compel 
a  man  to  do  thi^  which  he  cannot  possibly  perform.'*  The  fact  that 
tfaedaimanfr  wasa-mmoE  or. otherwise  l^ally  non  sui  juris  does  not  in 
any  event  extend  the  time  for  the  filing  of  the  notice  until  tiie  di& 
ability  was  xemoiTed,  provided  tbene.wae  no  aetuai  mental  or  physir 

la.  Note:50L.R.A.(N.S.)  176etBeq.  tated  from  giving  notice  within  the  re- 

13.  UcGalBD  .T-  CohoeSr  74-  'N- .  Y.  qniivd  tim*  does  not  extend  time 
387,  30  Ana.  Rep.  307.              {  for  the  statutory  Mriod  after  tfa^  re* 

14.  Kesbit  v.  Topeka,  87  Kan.  394,  moval  of  the  diaalaU^,  pnt  only  for  a 
124  Pac'  166,  40  UB.A,(lf.S.)  749  raascmable  tune. 

and-  note,                    .          '  Touhey  v.  Oeeatnr,  176  Ind.  98, 

Notes:  32  L.B.A.(N.S.l-  350-362  ;  93  N.  E.  540,  32  L:EJl.(N.S.)  350  and 

Aan.  Cas.  1916C  1043.    ■  nffte. 

In  Bastings  t.  Foswortby,  45  Neb.  Note:  Ann.  Cas.  1910C  1043. 

676,  63  N.  W.  955^  34  LJjU,  321,  it  i»  16;  Murphy  v.  Ft.  Edward,  213  N. 

Md  t}»t  the  fact  that  the  rplaintiff  T.  397, 107     E.- 710,  A;«n.  Cm«  19160 

was  phyiieally  and  mentally  meapaoi-  1040  an4  note. 
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cal  incapacity,*'  but  it  ie  held  in  some  juiisdictuns  that  when  die 
person  injured  is  of  such  immature  age  tliat  he  could  not  wdl  be 

eocpected  to  give  the  statutory  notice,  his  claim  will  not  be  lost  hy 
his.  failure  to  file  the  notice  within  the  required  period.^"  When 
the  charter  of  a  municipal  ootporation  provides  that  no  action  shall 
be  maintained  on  a  claim  a^nst  it  unless  presented  to  its  council^ 
and  a  reasonable  time  allowed  to  iuTestigato  and  pass  upon  it,  and 
the  claim  has  been  presented  for  more  than  a  month  during  which 
the  council  has  met  several  times  and  has  not  Acted  upon  the  claim, 
the  claimant  need  not  wait  longer  bef(Mre  bringing  suit  thereon.^* 

332.  To  Whom  01veB.~Where  a  statute  requiring  the.  holder  of 
a  daim  agaii»t  a  municipality  to  present  the  daim  or  to  give  notice 
thereof  does  not  designate  any  particular  officer,  it  is  suiEHciuit  to 
file  with  the  mayor  a  notice  directed  to  the  city.  But  where  the 
statute  requires  the  presentation  ot  aixoh  a  claim  to  a  particular  officer, 
it  should  be  presented  to  the  officer  designated  in  the  statute."*  A 
notice  which  is  required  to  be  filed  with  a  designated  officer  may, 
however,  be  given  to  an  assistant  in  his  office,  and  even  where  a 
claim  is  presented  to  a  person  oth^  than  the  officer  designated,  in 
the  statute,  yet  where  the  person  to  whom  it  is  presented  transmits  it 
to  the.  proper  officer,  the  statute  is  substantially  complied  with,  espe- 
cially where  the  claim  is  acted  on  by  the  latter  officer.*  When  the 
^tute  requires  the  presentation  of  tiie  claim  to  the  city  council  or 
other  governing  body  of  the  municipality,  service  on  the  mayor  is 
ont  sufficient  So  also  service  on  a  single  member  of  tiie  coundl 
18  insuffident.  To  satisfy  the  statute  the  notice  should  be  presented 
either  to  the  presiding  officer  of  the  council,  or  to  the  person  in 
charge  of  its  records.* 

333.  Form  and  Sofflciency  of  Kotice. — statute  requiring  the 
presentation  of  a  claim  against  a  municipal  corpcwation  does  not 
require  the  statement  to  be  drawn  with  the  technical  nicety  of  a 
declaration ;  a  sul»tantial  compliance  with  the  provsnons  of  tiie  stat^ 
nte  is  suffldent*  and  an  immaterial  vaiiance  between  sooh  a  state- 
ment and  the  declaration  subsequoitly  filed  is  not  fatal.*  When  the 
statute  which  makes  the  filing  of  a  cl^m  with  the  monidpal  antitori- 
ties  a  condition  precedent  to  the  maintenance  of  an  action  thereon 

17.  Winter  t.  Kiagara  TaOa,  190  N.  1.  Powsis  V.  Boulder,  64  Colo.  668, 
7.  198,  82  K  E.  1101,  123  A.  8.  B.  131  Pse.  386, 46  LJt.A.(N.S.)  167  and 
540,  13  Ajm.  Cas.  486.  note. 

18.  lfim>hy  t.  Ft  Bdwaid,  213  V.     Nottf:  Ann.  das.  1913A  340. 

T.  3d7, 107'N.  B.  716,  Ann.  Cas.  1916C  2.  Notes:  46  L.R.A.(N.S.)  168;  Ana. 

1040  and  note.  Cas.  1913A  349,  360. 

19.  Whitney  y.  Port  Huron, '  88  3.  Langley  t.  Angnsta,  118  Ga.  590, 
Uieh.  268,  50  N.  W.  316,  26  A.  8.  B.  45  S.  E.  486, 98  A.  6.  R.  133  and  note; 


20.  Notea:  46  L.R.A.(N.S.)  168,170,  Pae.  621,  Ann.  Gas.  1916E  720  and 
71;  Ann.  Cas.  1913A  348.  note. 
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contains  no  specific  lequiiexnent  that  the  amount  of  the  claim  be 
set  oat,  the  requirement  of  the  statute  is  satisfied  hj  a  statement  of 

of  the  facta  upon  which  the  claim  is  based.  The  addition  of  the 
amount  is  unnecessary,  and,  if  set  forth,  mere  surplusage,  and  does 
not  bar  a  recovery  of  a  greater  sum.*  Even  when  the  statute  specifi- 
call}'  requires  the  setting  forth  of  the  amount  claimed,  there  is  author- 
ity to  the  effect  that  the  recovery  in  the  action  is  not  limited  to  the 
amount  claimed,  when  the  notice  is  required  merely  in  order  to 
furnish  the  municipal  authorities  an  opportunity  to  make  a  timely 
investigation  of  tiie  facts  upon  which  tiie  claim  is  based.'  It  has 
been  held,  however,  that  a  claim  not  making  specific  mention  of 
money  expended  for  nurses  will  not  support  recovery  therefor;  and 
that  no  amendment  of  a  claim  can  be  allowed  at  trial,  in  the  absence 
of  statutory  authwization.*  According  to  some  decisions  a  notice 
given  by  a  parent  of  injury  to  his  child  is  sufficient  to  support  actions 
both  in  his  own  behalf  and  in  behalf  of  the  child  notwithstanding 
it  fails  to  disclose  that  damages  are  claimed  by  both  and  to  appoc- 
tion  the  sum  demanded.'  And  it  has  been  held  that  a  municipality 
has  no  power  to  require  a  claimant  to  state  the  place  of  his  residence 
but  that  such  requirement  to  be  sustained  must  be  by  force  of  sttxtute.* 
334.  Effect  of  Allowance  or  Rejection  of  Claims. — There  is  a  con- 
flict of  authority  in  respect  to  the  effect  of  the  allowance  of  a  claim 
bv  the  governing  body  of  a  municipal  corporation  to  which  it  has 
been  presented  in  accordance  with  statute,  resting  apparently  upon 
a  disagreement  respecting  the  nature  of  the  authority  thus  v^ted 
in  and  exercised  by  such  local  boards,  some  of  the  courts  character- 
izing it  as  executive,  otiiers  as  legislative,  and  others  as  judicial 
or  quasi  judicial.  After  the  allowance  of  a  claim,  the  municipality 
may,  for  some  reason  then  existing  or  subsequently  discovered,  choose 
to  contest  the  allowance  and  to  insist  that  it  is  not  liable  for  tlie 
amount  allowed  or  for  some  part  thereof  and  the  question  is  as  to 
its  power  so  to  do.  Of  course,  if  the  board  making  the  allowance 
acted  in  some  matter  over  which  it  had  no  authority  to  act,  so  that 
its  action  may  be  reganled  as  without  jurisdiction,  the  municipality 
can,  under  no  view  of  the  case,  be  bound  thereby.  If,  however,  there 
was  jurisdiction  to  act  upon  the  claim,  the  municipality  and  the  claim- 
ant will  be  regarded  as  bound  thereby,  if,  in  the  view  of  the  court,  the 
action  was  judicial  or  quasi  judicial,  and  will,  on  the  other  hand, 
not  be  bound  or  estopped  by  such  action  if  it  be  regarded  as  execu- 
tive or  legislative  in  its  character.   It  ia  held  in  some  states  that  the 

4.  Johnson  v.  Bay  City,  164  Mich.  148  Pac.  621,  Ann.  Gas.  1916B  720. 

251.  IM  N  W.  29,  Ann.  Cas.  1912B     7.  Ackeret  v.  Minneapolis,  129  Minn. 

866  and  note.  190,  151  N.  W.  976,  Ann.  Cas.  1913E 

6.  Note:  Ann.  Cas.  1912B  869,  870.  897,  L.R.A.1915D  1111 
e.  Wagner  v.  Seattle,  84  Wash.  275.     8.  Note:  Ann.  Caa.  1916E  722. 
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examining  and  auditing  board  is  the  mere  agent  or  represent: ^itive 
of  the  municipality;  that  it  would  be  impossible  to  confer  u(>oo  it 
strictly  judicial  functions  as  between  the  municipality'  and  p^rsom 
Haiming  to  be  its  creditors,  for  the  reason  that  an  agent  w^o  is 
iirtin^  for  the  alleged  debtor  mahifeatly  cannot  be  regarded  as  acting 
judicially  in  a  proceeding  to  which  his  principal  is  a  partyj  that 
the  requirement  of  the  presentation  and  allowance  or  rejecti-on  of 
claims  is  in  order  thnt  the  munit-ipality  ma\-  have  an  opportuiLity  to 
exnmine  snch  claims  before  being  harapped  by  suits  thereon,  and 
finally,  that  such  allowance,  even  af  against  the  nmnicipality,  amounts 
only  to  an  admisMon  of  indebtedness,  which,  like  all  other  admissions, 
is  receivable  merely  as  evidence,  and  not  as  conclusively  binding,  and 
cannot  estop  the  party  making  them  from  showing  that  they  were 
improvidently  or  incorrectly  made,  and  that  the  indebtedness  did 
not  exist .•   On  the  other  hand,  it  is  held  by  other  authorities  nearly, 
if  not  quite,  equal  in  weight  and  number  that  in  acting  upon  a 
claim  presented  against  the  municipality  the  auditing  board  e^cercises 
judicial  or  quasi  judicial  functions,  and  that  a  decision  allowinjr 
a  claim  is  conclusive  iipon  the  municipality,  except  so  far  as  a  right 
of  appeal  is  expressly  allowed  by  statute.'*    Whether  the  allowiuiee 
of  the  claim  be  regarded  as  a  judgment  or  not,  conclusively  estjiblisli- 
ing  the  liability  of  the  municipality,  it  is  at  len^t  prima  facie  evi- 
ilcTice  against  it  and  in  favor  of  the  claimant,  mid,  in  am  netioo 
aptinst  the  municipality,  he  may  doubtless,  in  the  aljsence  of  vpiibter- 
vailing  evidence,  rely  upon  such  allowance  as  sullicient  evidence  of 
his  demand.**    Even  in  .hose  slater  in  which  boards  of  supervisora 
or  other  auditing  boards  are  deemed  to  exercise  a  judicial  or  quasi 
judicial  power  and  to  make  decisions  which,  unless  set  aside,  shall  l*e 
binding  both  upon  the  municipality  and  upon  the  claimant,  they  ui-e 
not  intrusted  with  authority  to  determine  question;'  of  law.  In  other 
■words,  if  the  claim  presented  be  one  which.-  a-suuiing  the  fads 
alleged  to  be  true  in  the  claim,  may  constitute. a  proper  demand 
against  the  municipality,  the  board  has  power,  in  efT.ect,  to  determine 
whether  or  not  the  facts  in  support  of  such  claim  exl-^t,  and,  if  tliey 
do,  to  determine  the  amount  which  ought  to  be  paid  to  the  claimant, 
but,  on  the  other  hand,  if  the  claim  presented  does  not  in  law  con- 

9.  HuotingtoD  County  v.  Heaston,  damus  to  compel  the  drawing  or  issa- 

144  Ind,  583,  41  N.  E.  457,  54  N.  E.  ing  of  a  municipal  warraot  after  the 

651,  55  A.  S.  R.  192  and  note;  Jack-  allowance  or  adjustment,  of  a  daiin 

son  County  v.  NiehoU,  12  Ind.  App.  against  a  municipality,  see  Mandakds, 

315,  40  N.  E.  277,  54  A.  S.  R.  528;  vol.  18,  p.  223  et  seq. 

Clark  V.  Dcs  Moines,  19  la.  199,  87  10.  McConoughey  v.  Jacksca,  101 

Am.  Dec.  423;  State  v.  Minden,  84  Neb.  Cal.  265,  35  Pae.  863,  40  A.  S.  I.  63. 

193,  120  N.  W.  913,  21  L.R.A.(N.S.)  Notes:  55  A.  S.  R.  205-201;  21 

289  and  note;  People  v.  Buffalo,  140  L.R.A.(N.S,)  290,  And  see  CouAns, 

N.  Y.  300,  36  N.  E-  485,  37  A.  S.  R.  vol.  7,  p.  060  et  seq.  ■ 

603.   As  to  the  right  to  resort  to  man-  11.  Note:  55  A.  S.  R.  209. 
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stitute  a  charge  against  the  municipality,  no  action  on  ihe  part  of 
its  board  of  supervisors  can  render  the  municipality  liable  thereon. 
Notwithstanding  its  allowance  by  the  auditing  board,  it  still  consti- 
tutes no  daim  against  the  municipality,  and  imposes  upon  none  of 
its  officers  any  duty  nor  vests  them  with  any  authority  to  make  pay- 
ment thereof."  There  is  less  inclination  on  the  part  of  the  courts 
to  apply  the  doctrine  of  res  adjudicata  to  the  disallowance  of  a 
claim  as  against  the  claimant  than  there  is  to  its  allowance  as  against 
the  municipality,  and  the  general  rule  is  that  so  far  as  the  claimant 
is  concerned,  the  presentation  of  his  claim  is  merely  one  of  severed 
steps  required  of  him  before  he  can  enfofce  it  against  the  municipal- 
ity, and  if  the  municipality,  through  its  auditing  board,  disallows  the 
claim,  such  disallowance  does  not  pi-eclude  him  from  maintaining 
an  action  thereon  in  the  courts.** 

335.  Reconsideration  of  Allowance. — ^The  same  considerations  dis- 
cussed in  the  preceding  paragraph  affect  the  question  of  the  right  of 
a  municipal  board  which  has  once  allowed  a  claim  to  reconsider  and 
reverse  its  action.  It  is  lield  by  the  authoritses  which  consider  the 
passing  upon  claims  against  municipalities  as  only  a  quasi  judicial 
function  that  the  same  board  which  has  allowed  a  claim  may  recon- 
sider its  action  at  any  time  before  the  claimant  has,  in  reliance  upon 
the  action  of  the  board  in  allowing  such  claim,  changed  his  position 
lo  his  own  disadvantage.'*  Where,  however,  the  act  is  considered 
judicial,  reconsideration  is  not  allowed,  and  it  has  even  been  held 
that  although  the  allowance  of  a  claim  is  an  executive  act,  it  cannot 
be  retracted,  on  the  ground  that  it  is  an  admission  against  interest 
which  ciuinot  be  qualified  or  controlled  by  counter  declarations  made 
at  auother  time.'*  When  certiticates  or  warrants  establishing  the 
allowance  of  a  claim  have  been  issued,  the  courts  seem  to  agree 
that  the  action  of  the  board  cannot  be  reconsidered,**  and  the  deci- 
sions are  almost  unanimous  in  holding  that  subsequent  boards  have 
no  right  to  reconsider  the  actions  of  a  former  board  in  respect  to 
the  allowance  of  claims."  After  a  claim  has  been  allowed  and  paid, 
the  board  which  allowed  it  cannot  rescind  its  action  by  reason  of 
the  discovery  of  new  facts  which  might  have  been  ascertained  by 

18.  Berka  Woodward,  125  Cal.  14.  State  v.  Minden,  84  Neb.  193, 
119,  57  Pae.  777,  73  A.  S.  R.  31,  45  120  N.  W.  913,  21  UR.A.(N.S.)  289 
I1.RA.  420;  Hnntmeton  Coanty  v.  and  note. 
Heaazon,  144  Ind.  583,  41  N.  E.  457,  Note:  55  A.  S.  R.  209. 
48  N.  E.  661,  55  A.  S.  R.  192  and  16.  McConough^  v.  Jackson,  101 
note;  James  v.  Seattle,  22  Wash.  654,  Gal.  265,  35  Pae.  863,  40  A.  S.  R.  53. 
62  Pae.  84,  79  A.  8.  R.  957.  Note:  21  LJl.A.(N.8.)  290.  And 

Note:  14  L.R.A.  779,  780.  see  Coontibs,  vol.  7,  p.  960. 

IS.  Chapman  v.  State,  104  Cal.  690,     16.  Note:  21  L.B.A.(K.S.)  29L 
38  Pae.  457,  43  A.  S.  R.  m  17.  Note:  21  L.R.A.(N.S.)  291-293. 

Note:  55  A.  S.  R.  209. 
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roaaonable  diligence,  so  as  to  entire  the  municipality  to  recover  back 
the  money,  as  having  been  paid  by  mistake.'* 

336.  Criminal  Liability  of  Municipal  Corporations. — ^It  is  held  by 
the  great  weight  of  authority  that  a  municipal  corporation  may, 
in  a  proper  case,  be  subjected  to  a  criminal  prosecution.**  Thus  when 
it  violates  a  penal  statute  in  regard  to  the  employment  of  labor,  it 
may  be  indicted  and  fined  in  the  same  manner  as  any  other  em- 
ployer.'^ It  has  also  frequently  been  held  that  a  municipality  may  - 
be  liable  to  indictment  for  failure  to  perform  duties  of  a  public 
nature  which  are  plainly  enjoined  by  legislative  act,'  as,  for  instance, 
for  blowing  a  highway  which  it  is  bound  to  keep  in  repair  to  become 
defective  and  dangerous.*  So,  a  municipal  corporation  may  be 
indicted  for  creating  a  nuisance  or  for  allowing  a  nuisance  to  be 
maintained  upon  property  which  it  owns  or  controls,*  but  it  can- 
not, according  to  the  weight  of  authority,  be  prosecuted  for  failing 
to  cause  the  abatement  of  a  nuisance  upon  property  within  its  juris- 
diction but  owned  and  controlled  by  private  parties  unless  the  abate- 
ment of  such  nuisances  is  expressly  required  by  law.*  Nor  can  a 
municipal  corporation  be  convicted  even  when  it  has  actually  caused 

a  nuisance  if  the  nuisance  was  result  of  acts  performed  under 
its  general  powers  in  a  reasonable  way  to  protect  the  public  healdi 
and  safety.* 

337.  Liability  of  Huaidpal  Corporations  to  Civil  Suits;  Interest. — 

It  was  never  doubted  that  under  proper  conditions  an  action  at  law 
might  be  maintained  against  a  municipal  corporation.  Indeed  power 
to  sue  and  be  sued  as  if  it  were  an  individual,  either  in  the  corporate 
name  or  in  that  of  one  of  its  officers,  is  generally  considered  one 

18.  Note:  38  Am.  R«p.  205,  206.  100  N.  E.  194,  Ann.  Cas.  1913E  305 

19.  Browning  v.  Springfield,  17  111.  and  note,  43  L.R.A.(N.S.)  954. 
143,  63  Am.  Dec.  345;  AUen  v.  De-  1.  People  v.  Albany,  H  Wend.  (N. 
catur,  23  HI.  332,  76  Am.  Dee.  692;  T.)  539,  27  Am.  Dec.  95. 

People  V.  Chicago,  256  Hi.  558, 100  N.  Note:  1  Ann.  Cas.  964. 

E.  194,  Ann.  Cas.  1913E  305  and  note,  2.  Hill  v.  Boston,  122  Mass.  344,  33 

43  L.R.A.{N.S.)  954  and  note;  Lud-  Am.  Rep.  332. 

low  V.  Com.,  147  Ky.  706,  145  S.  W.  Notes:   39  L.R.A.(N.S.)   415;  43 

406,  Ann.  Cas.  1913D  301  and  note,  39  L.R.A.(N.S.)  955,  956. 

L.R.A.(N.S.)  411  and  note;  State  v.  And  see  Highways,  vol.  13,  p.  83  et 

Portland,  74  Me.  268, 43  Am.  Rep.  586 ;  seq. 

Hill  V.  Boston,  122  Mass.  344,  23  Am.  3.  Ludlow  v.  Com.,  147  Ky.  706, 145 

Rep.  332;  Eastman  v.  Meredith,  36  S.  W.  406,  Ann.  Cas.  1913D  301  and 

N.  H.  284,  72  Am.  Dee.  302;  Board  of  note,  39  L.R.A.(N.S.)  411  and  note. 

Chosen  Freeholders  v.  Strader,  18  N.  4.  Geoi^town  v.  Com.,  115  Ky.  382, 

J.  L.  108,  35  Am.  Dec.  530;  People  73  S.  W.  1011,  1  Ann.  Cas.  961  and 

T.  Albany,  11  Wend.  (N.  T.)  539,  27  note,  61  L.R.A.  873. 

Am.  Dec.  95;  State  v.  Knoxville,  12  Notes:  39  L.R.A.(N.S.)  414;  Ann. 

Lea  (Tenn.)  146,  47  Am.  Rep.  331.  Cas.  1913D  304. 

Note:  1  Ann.  Cas.  964.  6.  State    t.    Knoxville,    12  Lea 

20.  People  r.  Chicago,  266  IlL  558,  (Tenn.)  146,  47  Am.  Rep.  831. 
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of  the  essential  characteristics  of  a  corporation  of  any  character, 
was,  however,  at  one  time  contended  that  as  a  corporation  could  not 
bo  bound  except  hy  a  writing  under  its  corporate  seal,  an  action  of 
assumpsit  would  not  lie  against  it,  and  a  fortiori  it  would  not  be 
liable  for  the  torts  of  its  agents  uiUess  authorized  by  writing  under 
se^,  and  it  was  not  until  the  beginning  of  the  last  century  that  it 
became  settled  that  a  municipal  corporation  was  subject  to  the  ordi- ' 
nary  forms  of  action  either  of  contract  or  tort.*  With  respect  to 
territorial  subdivisions  not  constituting  municipal  corporations  proper, 
the  case  is  not  so  clear,  A  mere  territorial  subdivision  enjoying  none 
of  the  attributes  of  a  corporation  cannot  sue  or  be  sued  except  when 
specially  permitted  by  statute  and  such  permission  can  be  withdrawn 
or  denied  at  any  time  the  legislature  may  think  proper.*  On  the 
other  hand,  a  territorial  subdivision,  even  if  it  is  not  a  true  munici- 
pal corporation,  that  has  power  to  make  contracts,  hold  property,  and 
levy  and  collect  taxes  is  so  far  a  quasi  corporation  that  it  may  be  sued 
without  any  express  statute  giving  the  action.^  It  must  be  regarded 
as  well  settled  that  a  claim  against  a  municipality,  although  liqui- 
dated  and  due  at  a  definite  date,  does  not  draw  interest  until  demand 
has  been  made  for  its  payment,  unless  it  is  otherwise  agreed.  This 
rule  is  independent  of  any  statutory  requirement  such  as  the  familiar, 
one  that  notice  of  claim,  must  be  ser\-ed  on  t&e  municipality  some 
time  before  suit  can  be  commenced  thereon.  It  id  based  rather  on 
the  consideration  that  it  would  be  inconvenient  and  burdensome  for 
the  ofliciala  df  a  municipality  to  seek  its  creditors  and  tender  payment 
of  iheir  claims,  and  also  that  it  would  be  oppressive  and  unjust  to 
permit  creditors  of  a  municipality  with  good  credit  to  turn  claims 
into  investments  through  omitting  to  present  them  and  then  collect- 
ing interest  thereon.* 

338.  Venue  of  Actions  against  Hunieipal  Corporations. — It  i?  held 
by  the  great  weight  of  authority  that  an  action  against  a  municipal . 
corporation,  whatever  the  character  of  the  action,  is  inherently  local, 
and  must  be  brought  in  the  connty-  in  which  the  municipality 
is  aitaated.  It  is  considered  to'  be  of  the .  greatest  importance  to 
the  welfare  of  such  bodies,  and  of  the  citizens  whom  they  serve, 
that  their  officers  should  be  permitted  to  remain  at  home  and  dis- 
charge tlieir  public  duties,  instead  of  b«ng  called  hither  and  thither 

6.  Harden  t.  Midfiesex  Turnpike  County  v.  Duckett,  20  Md.  468,  83  Am. 
Corp.,  10  Mass.  397,  6  Am.  Dec  143.  Dec  557  and  note. 

See  also  Assumpsit,  vol.  2,  p.  751.  Note:  59  Am.  Dec.  738. 

And  Bee  infra,  par.  347,  368.  ».  Smith  y.  Board  of  Education,  208 

7.  Hunsaker  v.  Boideo,  5  Cal.  288,  N.  Y-  84,  101  N.  E.  791,  Ann.  Cas. 
68  Am.  Dec.  130.  And  see  Coownas,  1914D  406  and  note.  As  \o  interest  on 
fol.  7,  p.  966,  municipal  bonds  and  warrants,  see  sn- 

8.  MoLoad  v.  Bdhy,  10  Conn.  390,  pra,  par.  325.  As  to  interest  in  tort 
27  Am.  Dec  689:  Arme  Arundel  cases,  see  infra,  par.  435. 
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over  different  parts  of  the  state  to  attend  to  litigation.'*  For  tbew 
reasoDfi  a  statute  providing  that  a  corporation  may  be  sued  in  any 
county  in  which  it  regularly  exercises  its  franchises  has  been  held 
not  to  be  applicable  to  a  municipal  corporation.*'  There  is,  how- 
ever, authority  to  the  effect  that  an  action  for  trespass  to  real  estate 
or  other  locals  as  distinguished  from  a.  transitory,  action  may  be 
brought  against  a  municipal  corporalaon  in  the  county  in  which  the 
land  in  question  lies."  In  some  jurisdictions  it  has  been  held  that 
when  a  municipal  corporation  lies  in  more  than  one  county,  it  baa 
its  situs  in  the  county  in  which  its  municipal  offices  and  seat  of 
government  are  situated,  and  can  be  sued  only  in  that  county.'* 

339.  Satisfaction  of  Judgments  against  HtmicipAl  Corpomtions.  

It  is  well  settled  that  when  a  creditor  has  secured  judgment  against 
a  municipal  coiporation,  and  taken  out  execution,  he  cannot  levy 
upon  property  of  the  corporation  which  is  devoted  to  public  uses, 
such  as  public  buildings,  streets,  squares,  parks,  promenades,  wharves, 
landing  places,  fire  engines,  hose  and  hose  carriages,  engine  houses, 
engineering  instruments,  and  generally  everything  held  for  govern- 
mental purposes  or  upon  the  general  revenues  of  the  corporation 
qr  upon  funds  devoted  to  any  of  the  foregoing  purposes.'^  This 
rule  is  based  upon  obvious  principles  of  public  policy,  and  is  not 
a  peculiar  or  special  privilege  of  municipal  corporations,  and  cons^ 
queutly  does  not  extend  to  property  of  k  municipal  corporation 
which  is  held  by  the  corporation  in  ita  private  or  proprietary  capac* 
ity  and  is  not  devoted     any  puUic  u^.**  A  municipal  corporatiob 

10.  Phillips  T.  Baltimore,  110  Md.  8.  R.  34;  Oilman  v.  Contra  Costa 

431,  72  Atl.  902,  25  L.R.A.(N.S.)  711  County,  8  Cal.  62,  «8  Am.  Dec.  290  and 
and  note;  Nashville  v.  Webb,  114  Tenn.  note;  Curry  t.  Savannah,  94  Qa-  290,> 

432,  85  S.  W.  404,  4  Ann.  Cas.  1169  37  Am.  Rep.  74;  Alton  v.  IlUnoia 
and  nota  And  see  genei^y,  Vshdb.  Xzaoap.  Co.,  12  IlL  38,  52  Am.  Dec. 

11.  Phillips  V.  Baltimore,  110  Md.  479;  Olney  v.  Harvey,  50  Hi.  453.  99 
431,  72  Atl.  902,  25  L.R.A.(N.S.)  711.  Am.  Dec.  530;  State  v.  Tiedemann,  69 

18.  Baltimore  v.  Meredith's  Ford,  Mo.  306,  38  Am.  Rap.  488;  Beadles 
etc..  Turnpike  Co.,  104  Md.  351,  65  v.  Fry,  16  Okla.  428,  82  Pae.  1041,  2 
Atl.  35, 10  Ann.  Caa.  35  and  note.  LJl.A.(N.S.)  855;  Sherman  t.  Wil- 
is. Notes:  25  LJl.A.(N.S.}  712,  eit-  Uama,  84  Tex.  421,  19  S.  W.  606,  31 
ing  a  decision  of  the  Ohio  supreme  A.  8.  B.  66  and  note.   Aa  to  the  rale 


It  was  fonnerly  held  that  the  action  to  and  cannot  be  enforced  against  the 

might  be  brought  in  eithw  county  at  public  property  of  a  municipality  ac- 

the  plaintiff's  aleetion.    4  Ann.  Gas.  quired  and  used  by  and  for  the  bene- 

1171  note.  fit  of  the  paUic,  see  Mbohutbcs' 

14.  Tovnsend  v.  Greeley,  5  Wall.  Libns,  vol.  18,  pp.  881-888. 
326,  18  17.  S.  (L.  ed.)  547;  Meriweth-     15.  EqniUble  Loan,  ete.,  Co.  v.  E^d- 

er  r.  Garrett,  102  U.  S.  472,  26  U.  S.  wardsville,  143  Ala.  182,  38  So.  1016. 

(L.  ed.)  197*;  New  Orleans  v.  Morris,  111  A.  S.  R.  34  and  note;  State  v. 

105  U.  8.  600,  26  U.  S.  (L.  ed.)  1184;  Buckles,  8  Ind.  App.  282,  85  N.  B. 

Equitable  Loan,  etc.,  Co.  v.  Edwards-  846,  52  A.  8.  B.  476;  Beadles  r.  Fry, 

viUe,  143  Ala.  182,  38  80. 1016,  111  A.  16  Okla.  428^  88  Pae.  1041,  ^  li.S.A. 


court  to  this  effect. 


thai  a  meehania'a  lien  does  not  attach 
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saauot  avoicl  a  judgment  for  a  commoa  law  liability  by  pleading 
chat  it  has  no  money  on  hand  out  of  which  it  can  lawfidly  be  paid.^* 
It  has  been  the  rule  in  New  England  by  immemorial  usage  that 
the. goods  of  any  inhabitant  may  be  taken  in  satisfaction  of  a 
judgment  against  the  town  in  which  he  lives/'  and  this  rale  extends 

school  diatricta  and  other  quasi  corporations.**  This  rule  has 
•uoi  been  adopted  outside  of  the  Kew  England  states,  and  it  is  well 
iettled  elsewhere  that  the  private  property  of  the  inhabitant  of  an 
faicorporated  town  is  not  liable  to  seizure  upon  an  execution  against 
the  town.''  The  supreme  court  of  the  United  States  has,  however, 
held  that  the  principle  of  individual  liability  does  not  deprive  the 
inhabitant  whose  property  is  seized  of  any  of  his  constitutional 
rights,'  but  will  not  itself  enforce  the  principle,  at  least  in  cases 
arising  in  states  which  have  not  themselves  adopted  it*  The  fact 
that  a  judgment  is  against  a  municipal  cotporation  will  not  obviate 
the  necessity  of  taking  the  same  proceedings  to  keq»  it  alive  as  are 
required  by  law  in  the  case  of  judgments  gsnerally  * 

340.  Compelling  Payment  of  Jadgment  by  Handamas^It  is  held 
in  some  states  that  inasmuch  as  a  oreditor  of  a  munioipal  corporar 
tion  is  for  all  practical  purposes  without  other  remedy  if  such  a 
corporation  refuses  to  pay  a  judgment  gainst  it,  it  may  be  com- 
pelled to  make  payment  by  writ  of  mandamua/  and  if.  theie  arc. 
no  funds  available  it  may  be  directed  to  levy  the  full  amount  of 
the  tax  that  it  is  atithoriEed  by  its  charter  to  levy,  and  to  pay  upon 
*he  judgment  any  surplus  in  its  treasury  after  the  current  expenses 
/or  the  fiscal  year  have  been  paid.'  In  such  a  case,  if  the,  capacity 
of  the  municipality  to  levy  ta:!^  is  increased  after  the  liabUity 
has  been  incurred,  the  amount  which  may  be  applied  to  the  satis- 
faction  of'  the  judgment  is  not  limited  to  Uie  taxing  capadty  of  the 

'N.S  )  866f  Sfaenuan  v.  WiUiame,  84  Notes:  39  Am.  Dee.  753  ;  99  Am. 

ta.  42X,  19  S.  W.  606,  31  A.  B.  El  Dec.  690.                       '  ^ 

M.          .  1.  S&Tsga  t.  Eames,  131  D.  8.  436, 

Note:  78  Am.  Dec.  696.  9  S.  Ct.  798,  33  U.  S.  (L.  ed.)  215. 

la.  Judd  y.  Hwtf      7a  Conn.  360,  2.  Rees  v.  Watertown,  Ifl  Wall.  197, 

44  AtL  610,  77X  S.  E.  312  and  note.  22  V.  8.  (L.  ed.)  72;  Merii^etber  v. 

17.  S«UsvTANDSEiZDjiB,vol.l7.p.  QaiTett,  102  V.  S.  472,  2©  U.  S.  <L. 

147.  B«  also  Abater  ».  Woodbridge,  ed.)  19T.  '                        '  :L  „ 

6  Conn.  223,  16  Am.  Dec.  4ffi  HiU  v.  3.  Beadlee  v.  Fry,  16  Okla.  428,  82 

Boeten,  122  Mwa.  344,  23  Am.  Kfp-  Pac.  1041,  2  L.R.A.(N.S.)  855. 
882.                       .                    -1  Anniston  v.  Hnrt,  140  AJa.  394, 

■  18.  MoLoud  V.  Selby,  10  Conn.  390;  So.  220,  103  A.  S.  R.  46;  Olney 

S7  Am.  Deo.  689:  GaskiU  v.  Dudley,  v.  Hamy.  60  111.  453,  99  Am.  Dea 

6  Mete  (Haas.)  546,  39  Am.  Dec  630;  People  v.  Bntfalo,  140' N.  Y.  300, 

T60.  35  N.  £.  485,  37  A.  S.  R  563;  Siath 

19.  Reeev.  Watertown,  19  Wall.  107,  v.  Ormeby,  20  Waah.  390,  56  Fas. 

82  V.  S.  (L.  ed.)  72;  Miller  v.  Mo-  570,  72  A.  8.  H.  110. 

WiUiami,  50  Ala.  427,  20  Am.  "R&p.  6.  800  Mainuicos,  vol.  18,  p.  281  at 

897.                                     .     .  seq.  , 
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municipality  when  the  liability  axose.*  When  a  dty  oonncil  has  been 
ordered  by  jxtandamtia  to  pay  a  debt,  and  refuses  obedience,  the  mem- 
bers of  the  council  voting  against  the  payment  may  be  punished  for 
contempt  of  court.'  Mandamus  cannot,  however,  be  used  as  a  means 
for  enforcing  the  payment  of  simple  contract  claims  not  reduced 
to  judgment,  especially  when  the  validity  or  amount  of  such  a 
claim  is  in  dispute.^  After  a  judgment  has  been  rendered  against 
a  municipal  corporation  by  a  court  of  competent  jurisdiction  it  is 
not  opw  to  the  corporation  in  mandamus  proceedings  brou^t  against 
it  to  enforce  payment  to  question  the  judgment  rendered  in  the 
action  *  except  when  the  judgment  has  been  procured  by  the  fraud 
of  the  parties,  or  the  judgment  record,  upon  its  face,  shows  that  the 
claim  upon  which  the  judgment  was  rendered  was  absolutely  void.'* 
341.  Mandamus  Pr«ceecUngs  ia  Federal  Courts. — The  remedy 
which  a  judgment  creditor  of  a  municipal  corporation  may  invoke 
to  compd  the  satisfaetUHi  of  his  judgment  by  writ  of  mandamus 
from  ^e  courts  of  the  state  in  which  the  municipality  is  situated 
to  compel  the  levy  of  the  largest  tax  which  the  existing  statutes  will 
warrant,  if  necessary  to  meet  the  judgmffiit,  will  be  applied  by  the 
federal  court  of  the  ^propriate  distiict  when  the  judgment  creditor 
is  a  resident  of  another  state.''  In  such  cases  the  meagre  resources 
of  ihe  municipality  and  the  disproportioniUe  magnitude  of  its  debt 
cannot  be  eonsidered  hy  the  court  as  reasons  for  denying  the  isu- 

6.  Carney  t.  UanoUea,  186111.  401,  193,  18  U.  S.  (L.  ed.)  768;  Walkley 
26  N.  £.  491,  29  A.  S.  B.  328.  t.  Muscatine,  6  Wall.  461,  IS  U.  S.  (L. 

7.  State  V.  Judge  of  Civil  Dist.  ed.)  930;  Heine  v.  Levee,  19  Wall.  656, 
Court;,  38  La.  Ann.  43,  58  Am.  Rep.  22  C.  S.  (L.  ed.)  233;  Memphis  v. 
158  and  note.  United  SUtea,  97  U.  S.  293,  24  U.  S. 

8.  See  MAMiuicns,  toL  18,  p.  281  et  (L.  ed.)  920;  Meriwether  v.  Garrett, 
Beq.     •    . ,  102  U.  S.  472,  26  U.  S.  (I*  ed.)  197  -, 

9.  Edmnndson  v.  Jackson  Independ-  Louisiana,  v.  Pilshnry,  105  U.  S.  278, 
ent  Sdiool  Dirt.,  98  la.  639,  67  N.  W.  26  C.  S.  (L.  ed.)  1090;  Mobile  v. 
671,  60  A.  S.  R.  224;  Howard  t.  Hu-  Watson,  116  U.  S.  289,  6  S.  Ct.  398, 
roB,  5  S.  B.  539,  67  N.  W.  833,  26  29- U.  S.  (L.  ed.)  620;  Bast  St.  Louis 
L.R.A.  493;  Shmnan  t.  Langham,  92  v.  Amy,  120  IT.  S.  600,  7  S.  Ct.  739, 
Tex.  13,  40  S.  W.  140,  42  S.  W.  961,  30  U.  S.  (L.  ed.)  798;  Seibert  t.  Lewis, 
39  L.R.A.  258;  Smith  v.  Ormsby,  20  122  U.  S.  284,  7  S.  Ct  1190,  30  U. 
Wa^  396,  55  Pao.  570,  72  A.  S.  R.  S.  (L.  ed.)  U6L  See  Mandaxus,  vol 
110.  18,  p.  281  et  seq. 

Note:  9  LJl.A.(N.S.)  1002~100&        See  also  Mew  Orleans  Board  of 

10.  Bear  r.  Bmnswiek,  122  K.  C.  Liqoidation  t.  Hart,  118  XT.  S.  136, 
434,  29  S.  E.  719,  66  A.  S.  R.  711.     6  S.  Ct.  995,  30  U.  S.  (L.  ed.)  65,  in 

Note:  9  LJl.A.(N.S.)  1002.  which  a  judgment  creditor  of  a  city 

11.  Roek  Island  County  v.  United  was  allowed  to  compd  tlie  issue  to 
States,  4  Wall.  436,  18  U.  S.  (U  ed.)  him  of  bonds  which  by  statute  were 
419;  Von  Hoffman  T.  Qnincy,  4  WaJK  to  be  issued  for  the  nmding  of  an- 
535,  18  D.  S.  (L.  ed.)  403:  Oalena  t.  other  class  of  debts,  when  flie  city 
Amy,  6  Wall.  705,  18  U.  S.  (L.  ed.)  bad  eontraeted  to  iasae  some  of  the 
560:  Rigga  v.  Jofanaoo  County.  6  Wall,  bonds  to  him. 
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ance  of  the  writ.'*  When  there  is  a  large  accumulation  of  debt, 
which  should  have  been  paid  in  instalments,  the  court  may  order 
a  single  levy  to  meet  the  entire  judgment'*  But  although  when 
creditora  are  unable  to  obtain  payment  of  their  judgments  against 
municipal  bodies  by  execution,  they  can  proceed  by  mandamus  against 
the  municipal  authorities  to  compel  them  to  levy  the  necessary  tax 
for  that  purpose,,  if  such  authorities  are  clothed  by  the  legislature 
with  the  taxing  power,  and  such  tax,  when  collected,  cannot  be 
diverted  to  other  uses;  if  those  authorities  possess  no  such  poww,  or 
their  offices  have  been  abolished  and  the  power  withdrawn,  the 
remedy  of  the  creditors  is  by  an  appeal  to  the  legislature,  which 
alone  can  give  tiiem  relief.  No  federal  court,  either  on  its  law  or 
equity  side,  has  any  inherent  jurisdiction  to  lay  a  tax  for  any  pur- 
pose, or  to  enforce  a  tax  already  levied,  except  through  the  agencies 
provided  by  law.  However  urgent  the  appeal  of  creditors  and  the 
fq}parent  h<^elessness  of  their  position  without  the  aid  of  tiie  federal 
court,  it  cannot  seize  the  power  which  belongs  to  the  legislative 
departmoit  of  the  state  and  wield  it  in  their  behalf.'*  Thus  if  the 
officers  of  a  town  upon  whom  the  writ  of  mandamus  is  served  resign, 
and  no  others  are  appointed  in  their  places,  the  federal  court  has 
no  power  to  collect  the  tax  through  its  own  marshal/*  unless  such 
procedure  is  expresdy  authorized  by  the  statute  of  the  state.'*  So  also 
it  has  been  held  that  the  federal  court  cannot  require  the  levy  of  a 
tax  at  a  greater  rate  than  the  statutory  limit  as  it  existed  when  the 
debt  was  incurred,*'  and  if  the  charter  of  the  municipality  is  revoked 
the  federal  court  cannot  appoint  a  receiver  to  administer  its  fiscal 
affairs,  collect  its  taxes  and  pay  its  indebtedness.'*  U  a  certain 
specified  tax  was  authorized  when  the  obligation  upon  which  the 
judgment  was  based  was  incurred,  for  the  purpose  of  meeting  the 
obligation,  the  court  can  order  the  assessment  of  such  tax  and  the  de- 
votion of  the  proceeds  to  the  judgment;  and  it  may  direct  the  pay- 
ment over  of  any  surplus  from.the  general  fimds  of  the  municipality. 
But  the  court  cannot  direct  the  municipality  to  appropriate,  use 
and  expend  its  revenues  in  the  meet  rigid  and  economical  admin- 
istration of  its  affairs,  so  that  the  judgment  may  be  paid  as  apcediiy 
as  possible.  The  question,  what  expenditures  are  proper  and  necea- 

13.  Galena  v.  Amy,  6  WaU.  706,  18  26  U.  8.  (L.  ed.)  197. 


13.  Eut  St.  Louis  V.  Amy,  120  IT.  15.  Bees  t.  Watertown,  19  Wall.  107^ 
8.  600,  7  8.  Ct  738,  30  XT.  8.  (U  ed.)  22  V.  8.  (L.  ed.)  72;  Heine  v.  Ler«e, 
708.  19  WalL  666,  22  U.  8.  (L.  ed.)  223. 

14.  Bees  v.  Watertown,  19  WalL  16.  Lee  County  v.  Boffera,  7  Wall. 
107,  22  TI.  S.  (L.  ed.)  72;  Heme  v.  175, 19  U.  B.  (L.  ^)  162. 

Leroe,  19  WalL  655,  22  U.  S.  (L.  ed.)  17.  United  States  t.  Maeon  Cooaty, 
223;  United  States  v.  Uacon  Coonty,  99  U.  8.  582,  26  U.  8.  (L.  ed.)  33L 
99  n.  S.  582,  25  U.  S.  (L.  ed.)  331;  18.  Meriwether  t.  Garrett,  102  U.  B. 
Meriwether  t.  QuzeU,  102  U.  8.  472,  472,  26  U.  8.  (L.  ed.)  197. 


Note:  98  Am.  Dee.  690. 
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sary  for  the  municipal  administration,  is  not  judicial ;  it  is  co 
by  law  to  the  discretion  of  the  municipal  authorities.  No 
has  the  right  to  control  that  discretion,  mu^  less  to  usurp  and 
bede  it." 

342.  Impairment  of  Taxing  Power  after  Debt  Incurred. — ' 
the  liability  of  a  municipal  corporation  is  founded  upon  eoi 
the  legislature  of  the  state  has  no  power  subsequently  to  dii 
the  taxing  power  of  the  corporation  so  that  it  will  be  unal 
meet  its  liability  when  it  becomes  due.    A  statute  purporti 
accomplish  this  result  in  effect  impairs  the  obligation  of  the  co 
in  violation  of  the  constitution  of  the  United  States.**   The  s 
repealing  or  amending  the  ousting  law  thufi  being  void,  th» 
mal  law  remains  in  full  force  and  effect,  and  therefore,  in  a.j«= 
ance  with  the  principles  set  forth  in  the  preceding  paragrapMr^a 
court  will  direct  the  officers  of  the  municipality,  by  writ  of  nm  a 
mus,  to  collect  the  taxes  under  the  original  statute,  and  appL  ^ 
proceeds  to  tho  payment  of  the  petitionOT*8  judgment.*    A^.^^  i  fcl^i^f*- 
this  principle  is  included  any  statute  which,  whatever  may  J^^^^ 
been  the  legislative  motive,  compared  with  the  original  remed^i;^ 
vided  by  the  law  for  the  satisfaction  of  his  ^ntract,  cann<^"*^  t^M.! 
seriously  to  embarrass,  hinder  and  delay  the  creditor  in  the 
tion  of  his  debt,  and  which  makes  an  express  and  injurious  dis^  ^^""it^^ 
ination  against  him.*   For  this  reason  the  legislature  of  a  stat--^  lit^' 
no  constitutional  authority  to  limit  the  taxing  power  of  a  munici^^^** 
80  as  to  prevent  it  from  raising  tiie  amount  necessary  to  pay  iUt^  ^irt- 
existing  valid  obligations.*   But  while  it  is  an  acknowledged  '^^i*^^ 
ciple  that  a"  creditor  by  contract  has  "a  vested  right  to  the  renr^  _^t^ 
for  the  recovery  of  the  debt  which  existed  at  law  when  the  cob;:^  ^^tjj- 
was  made,  aip.d  the  leg^ature  of  a  state  cannot  take  them  away 
out  impairing  the  obligation  of  the  contract,  though  it  may  la.  „ 
them,  aad  even  substitute  others,  if  a  sufficient  remedy  be  ^^^^^  ^ 
another  sufficient  one  be  provided,  it  is  not  so  clear  that  wt*-^^.^nu 
new  remedy  is  authorised  after  a  contract  hss  been  made,  that  ^^ay 
edy  mi^  not  be  wholly  taken  away  by  the  legislature,  before 

19.  Eaat  St.  Louis  v.  United  States,  ed.)  396;  Louisiaiia  v.  PilsbuT^^c^::^^^ 
110  U.  S.  321,  4.&  Ct.  2L  2g  S.  U.  S.  278, 26  V.  S.  (U  ed.)  1090;  ^^^^^^ 
(L.  ed.)  162;  County  T.  United  States,  105  U.  »  v. 

20.  Von  Hoffman  v.  Qnincy,  4  WaU.  26-  U.  S.  (L.  ed.)  1220;  Hamnu^:^* 

535,  18  U.  S.  (L.  ed.)  403.   And  see  place,  116  BCch,  628,  74  N.  W.  ^^^^o, 

CoNSTmmoKAb  Law,  ToL  6,  p.  345  et  72  A.  S.  E.  543;  People  v.  Bt»-^r^   S. 

SCO.  ■  .     ;     140  N.  Y.  300,  35  N.  E.  435,  37  -^^^^24. 

1.  Von  Hoffman  v.  Quinsy,  4  WaU.  B.  563.  See  also  supra,  par.  323  ^  7 
535,  18  U.  S.  (L.  ed.)  403;  Oalena  v.     2.  Seibert  v.  I^ewis;  122  U.  S. 
Amy,  5  WaU.  705,  18  U.  S.  (L.  ed.)  S.  Ct.  U90,  30  U.  S.  (L  ed.)  It  **^%^8 
560:  Edwaids  v.  Kearaey,  96  U.  S.  695,     S.  Hammond  v.  Place,  116  Mich.-  ^ 
24  U.  S.  (L.  ed.)  793;  Wolff  y.  Kew  74  N.  W.  1002,  72  A.  S.  R.  549 
Orleau,  103  U.  8.  358,  26  U.  S.  (L.  note 
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vestetl  rights  have  been  acquired  under  it.  In  such  a  case  the  par- 
ties did  not 'contract  with  reference  to  it,  and  it  did  not  enter  into 
iheir  aigreement.  It  had  nothing  to  do  with'  the  obligations  they 
assumed.  It  is,  hQwover,  no  less  true  that  vested  rights  may  be 
acquired  by  the  creditor  under  it  and  by  virtue  of  it;  and  when 
such  rights  have  been  acquired,, they  are  beyond  tlie  reach  of  the 
lopcislature,  and  the  repeal  of  the  law  will  not  afreet  them.  As  to 
them  the  law  continues  in  force,  notwithstanding  its  repeal.*  When, 
however,  the  liability  of  a  municipal  corporation  is  not  based  upon 
a  contract,  the  legislature  may  constitutionally  impair  the  ability  oi 
the  corporation  to  meet  the  obligation  after  the  liability  was  incurred.* 
Consequently  it  is  competent,  in  mandamus  proceedings  to  enforce 
the  payment  of  a  judgment  by  means  provided  by  a  statute  repealed 
since  the  liability  was  incurred,  for  the  court  to  inquire  into  the  cause 
of  action  upon  which  the  judgment  was  founded,  in  order  to  ascertain 
whether  it  was  a  contract  or  some  other  form  of  liriMlity.  The  in- 
quiry, however,  which  may  be  thus  instituted  into  the  nature  of  tho 
original  cause  of  action,  does  not,  where  the  judgment  was  rendered 
upon  a  contract,  authorize  a  rq-exnmi nation  of  the  validity  of  the 
contract,  or  of  the  propriety  of  the  judgment.  That  would  involve 
a  retrial  of  the  oas*.* 

343.  Disincorporation  or  Division  of  Indebted  Municipality. — 
Where  the  legislature  of  a  state  has  given  a  local  community,  living 
within  designated  boundaries,  a  municipal  organization^  and  by  n 
subsequent  act  or  series  of  acts  repeals  its  charter  and  dissolves  the 
corporation  and  incoi^orat^  substantially  the  same  people  as  a 
municipal  /body  under  a  new  name  for  the  same  general  purpose, 
and  the  great  mass  of  the  taxable  property  of  the  old  corporation  is 
included  within  the  limits  of  the  new,  and  the  property  of  the  old 
corporation  used  for  public  purposes  is  transferred  without  consider- 
ation to  the  new  corporation  for  ^e  same  public  uses,  the  (atter, 
notwithstanding  a  great  reduction  of  its  corporate  limits^  is  the  euc- 
eessor  in  law  of  the  former  and  liable  for  its  debts,  and  if  any  part 
ol  the  creditors  of  tbe  old  corporation  are  left  without  provisinn  for 
the  paynunt  of  their  claims,  they  can  enforce  satisfaction  out  of  the 
iiew7  This  principle  applies  even  if  the  first  corporation  was  not 
lawfully  organized,  if  it  was  a  corporation  de  f&cto,  and  had  obtained 

4.  Memphis  V.  tTi)it«d  States,  97  U.  8.  716,  4  &  Qt.  648,  38  U  8.  (L.  ed.) 
S,  293,  24  n.  8,-(Xf„ed.>  .920:  Seibert  574. 

▼."Lewis,  122  U.'  5.  284,  7  S.  Ct  1-190,  7.  Bnmi^iton  v.  Pensaeola,  93  U. 
30  U.  S.  (L.  .^).1]^1.-  8.  266,^  U.  8.  (U  ed.>  896}  Mobil* 

-A.  l4>iiiaiiaBa  v.  l^ew  Ojrleaiu,  109  TJ.  v.  'Watson,  116  U.  S.  289,  6  8.  Ct.  398,. 
S.'  286.  3  S.'  CI.  2U,  27  U.  8.  (L.  29  0.  S.  <I*ad.)  620;  Otoey  v.  Harvey, 
ed.)  ^36;-  Slumuui  v.  I«iigh«n,  92  60  IB.  453,  99  Jm.  Dec  630;  Coler 
Tex.  13,  4d  S.  W.  14^,  42  8.  W.  061,  Wgt^  School  Xu,  4  N.  IX  249,  ^ 


.    6.  Loniaiuia  t.  PoUoe  Jury,  111  U.  ^eiritoi;,  1  Okla.  188,  31  Pac.  190,  21 


39  LJI.A.  268. 
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by  conjpUance  with  a  general  law  an  or^nization  valid  as  against 
everybody  except  the  state  acting  by  direct  proceudinga.*  So  also 
when  the  charter  of  ^  town  la  taken  away  by  the  legislature  and  the 
territory  thereof  is  divided  up  and  annexed  to  adjoining  towns,  in 
the  absence  of  express  provision  by  the  legislature  the  towns  to  which 
3uch  territory  was  annexed  will  become  liable  for  the  debta  of.  tiie 
disincorporated  town.'  The  court  will  accordingly  in  such  cases,  by 
writ  of  mandamus,  direct  the  officers  "of  the  new  corporation  to  pay 
the  debts  of  the  old,  when  reduced  to  judgment,  and  if  the  taxing 
powers  of  the  new  corporation  are  less  extensive  than  those  of  the 
nld,  the  statutes  authorizing  the  assessment  of  taxes  which  were  in 
force  when  the  obligation  was  incurred  will  be  treated  as  still  in 
force,  and  the  officers  of  the  new  corporation  be  directed  to  levy,  a 
tax  thereunder.'*  The  outstanding,  obligations  of  a  municipai  cor- 
poration which  is  abolished  cannot,  however,  be  enforced  against  its 
successor  before  their  maturity,  but  they  can  be  enforced  only  as 
existing  legal  obligations  in  manner  and  form  as  they  would  have 
been  enforceable  had  there  been  no  change  of  organization.*'  So 
also,  when  new  territory  is  added  to  an  existing  municipality  the 
legislature  may  provide  that  the  new  portion  shall  not  be  taxed  to  pay 
any  part  of  debts  previously  incurred." 

344.  Recovery  Over  by  Municipality  Paying  Judgment  for  Per- 
sonal Injuries. — ^When  a  municipal  corporation  has  been  obliged  to 
pay  a  judgment  to  an  individual  on  account  of  injuries  due  to  its 
failure  to  remedy  a  condition  which  was  actually  caused  by  another 
individual,  it  may  recover  from  the  latter  not  only  the  amount  of 
the  judgment  but  the  expenses  of  the  nriginal  litigation  as  well.** 
If  the  wrongdoer  was  notified  to  come  in  and  defend  the  original 

L.R.A.    841,    overruled    on    another  547,  41  Am.  Rep.  627 ;  Portland  v. 

point  by  Guthrie  v.  New  Vienna  Bank,  Richardson,  54  Me.  46,  89  Am.  Dec. 

4  Okla.  194,  38  Pac.  4;  Oilkey  V.  How,  720;  Lowell  v.  Spaolding,  4  Cnah. 

10.3  Wis.  41,  81  N.  W.  120,  4S  L.R.A.  (Mass.)  277,  50  Am.  Dee.  775  and 

■183.  note;  Milford  v.  Holbrook,  9  Allen. 

8.  Shapleigh  v.  San  Angelo,  167  V.  (Mass.)  17,  85  Am.  Dec.  735;  West- 
S.  646, 17  8.  Ct.  957,  42  U.  S.  (L.  ed.)  field  v.  Mayo,  122  Mass.  100,  23  Am. 
310;  Coler  v.  Dwight  School  Tp.,  3  Rep.  292;  Palmer  v.  Lincoln,  5  Neb. 
N.  D.  249,  55  N.  W.  687,  28  L.R.A.  649.  136,  26  Am.  R^.  470;  Pawtucket  v. 

9.  Mount  Pleasant  v.  Beckwith,  100  Bray,  20  R.  I.  17,  37.  Ad.  1,  78  A.  S. 
U.  S.  514,  25  U.  S.  (L.  ed.)  699.  R.  837;  Richmond  v.  Sitterding,  101 

10.  Mobile  v.  United  States,  116  XJ.  Va.  354,  43  S.  E.  562,  99  A.  S.  R. 
S.  289,  6  S.  Ot.  398,  29  V.  S.  (L.  ed.)  879,  65  L.R.A.  445;  Seattle  v.  Regan. 
620.  52  Wash.  262,  100  Fao.  ^1,  132 

11.  Shapleigh  v.  San  Angelo,  167  U.  S.  R.  963. 

3.  646, 17  8.  Ct  9S7,  42  U.  S.  (U  ed.)     Note:  105  A.  S.  R.  802. 

310.  And  see  Hiohwats,  tdL  13,  .p.  527 

12.  United  States  v.  MempMs,  97  U.  et  seq. 

S.  284,  24  U.  S.  (L.  ed.)  937.  14.  Westfield  v.  Bfaya»  122  lf» 

13.  Catterlin      Fnnkfort,  79  Ind.  100,  23  Am.  Rep.  292. 
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auit,  the  original  judgment  ia  conclusive  upon  him  that  the  original 
plaintiff  was  in  the  exercise  of  due  care,  that  he  suffered  injuries  to 
the  amount  of  the  judgment,  and  that  the  condition  complained  of 
was  a  defect,**  but  not  that  the  ultimate  defendant  was  responsible 
for  such  condition,**  and  if  he  was  not  so  notified  he  ia  not  con- 
cluded aa  to  any  of  these  points."  It  must  be  shown,  however,  that 
the  defendant  caused  the  injurious  condition  and  not  tlmt  he  merely 
suffered  it  to  exist.'* 

345.  Uusidpal  Corporation  as  Legal  Representative  of  Its  Citi- 
«ns. — A  municipal  corporation  is,  in  the  eye  of  the  law,  the  legal 
representative  of  its  inhabitants  and  taxpayers  with  respect  to  all 
matters  properly  within  its  jurisdiction.  When  it  has  committed  a 
wrong,  the  inhabitants  who  called  upon  it  to  perform  the  act  which 
eaused  the  injury  are  not  jointly  liable  with  the  corporation,  because 
they  have  not  as  individuals  any  control  over  its  acts,  and  their 
individuality  is  distinct  from  that  of  the  corporation.**  A  municipal 
corporation  is  the  pro))er  representative  of  the  equitable  rights  of 
its  inhabitants  to  the  use  of  a  public  square,  and  is  authorized  to  file 
a  bill  in  equity  to  prevent  the  erection  of  a  nuisance  therein.**  A 
judgment  against  a  municipal  corporation  in  a  matter  of  general 
interest  to  all  its  citizens  is  binding  on  the  latter,  though  they  are 
not  parties  to  the  suit.  Every  taxpayer  ia  a  real,  though  not  a 
nominal,  party  to  such  judgment,  and  cannot  relitigate  any  of  the 
■questions  which  were  litigated  in  the  original  action  against  the 
county  or  its  legal  representatives,  and,  if  the  county  board  fails  to 
avail  itself  of  legal  defenses,  the  people  are  concluded  by  the  judg- 
ment. If  such  failure  comes  from  negligence  or  corruption,  the 
taxpayer  has  a  remedy  on  both  the  criminal  and  civil  dockets  of  the 
courts,  and  if  from  incompetency,  the  taxpayer's  remedy  is  the  ballot 
hoK.  Such  judgments  must  be  conclusive  unless  impeached  for 
fraud  or  mistake.*  Even  when  the  judgment  is  rendered  by  default, 

16.  Portland  v.  Richardson,  54  Me.  226;  Buffalo  v.  Hollowav,  7  N.  T.  493, 

-46,  89  Am.  Dee.  720;  Milford  r.  HoU  57  Am.  Dec.  659  and  note;  Boebester 

brook,  9  Allen  (Maas.)  17,  85  Am.  v.  CampbeU,  123  N.  T.  405,  26  N.  E. 

Dec.  735  and  note;  Pawtucket  V.  Bray,  937,  20  A.  S.  B.  760  and  note,  10 

20  H.  I.  17,  37  Atl.  1,  78  A.  S.  B.  L.B.A.  393;  Now  Castle  v.  Kurtz,  210 

837.  Pa.  St.  183,  59  Atl.  989,  105  A.  S.  R. 

16.  Richmond  v.  Sitterding,  101  Va.  798;  1  Ann.  Cas.  943,  69  Lni.A.  488. 
354,  43  S.  E.  562,  99  A.  S.  B.  879,  19.  Carmicbael  t.  Texarkana,  116 
65  LJI.A.  445;  Seattle  v.  Regan,  52  Fed;  846,  54  C.  C.  A.  179,  58  L.R.A. 
Wash.  262,  100  Pae.  731,  132  A.  S.  B.  911. 

963.    And  see  Hiohwats,  vol.  13,  p.  20.  Watertown  v.  Cowen,  4  Pai^ 

632  et  seq.  (N.  Y.)  510,  27  Am.  Doc  80. 

17.  CatterBn  v.  Frankfort,  79  Ind.  1.  People  t.  Holladay,  93  CaL  241, 
«7,  41  Am.  Rep.  627.  29  Pae.  54,  27  A.  S.  B.  186;  MeLoud 

'  IB.  Keokuk  v.  Independent  Dist.,  53  v.  Selby,  10  Conn.  390,  27  Am.  Dec. 

Ja.  352,  6  N.  W.  503,  36  Am.  Rep.  689  and  note;  Harmon  t.  Auditor  of 
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it  is  still  conclusive,  in  the  absence  of  fiaud,  since  otherwise  a  plain- 
tiff might  be  deprived  of  an  effective  remedy  by  the  refusal  ,of  the 
municipality  or  its  officers  to  appear  and  answer.  No  doubt,  on  the 
other  hand,  exists  that  a  judgment  by  fraud  or  collusion  cannot 
operate  as  r«fi  judicata  against  persons  not  parties  to  the  fraud,  and 
furthermore  that  officers^cannot,  by  their  refusal  to  act,  or  to  defend , 
give  conclusive  validity  to  their  own  unlawful  acts  or  accomplish 
purposes  which  they  are  without  power  to  accomplish  by  direct  action. 
When  it  is  sought  to  bind  a  governmental  body  or  its  citizens  or 
taxpayers  by  a  judgment  rendered  gainst  it  by  default  or  consent 
or  which  it  otherwise  failed  to  defend  in  good  faith,  this  faot  is 
always  material  and  will  often  be  received  as  a  sufGcient  reason  for 
not  treating  the  judgment  as  res  judicata,  on  the  ground  tiiat,  sub- 
stantially, there  has  never  been  any  litigation  and  decision  of  the 
questions  involved.*  And  it  has  been  held  that  when  a  municipal 
corporation,  through  its  proper  officers,  refuses  or  neglects  to  take  an 
appeal  from  an  adverse  decision  of  a  trial  court  in  a  matter  in  which 
the  inhabitants  have  a  substantial  interest,  a  taxpayer  may  take  an 
appeal  on  behalf  of  the  corporation.*  Whenever  a  taxpayer  or  prop* 
erty  owner  has  a  private  interest,  distinct  and  different  from  his 
interest  as  a  member  of  the  general  puUic,  he  cannot  as  to  that 
interest  be  bound  by  a  judgment  against  the  municipality.'  It 
has  been  held  in  some  of  the  New  EnglaniJ  states  that  inasmuch  as 
the  individual  property  of  the  inhaUtants  may  be  taken  to  satisfy 
an  execution  against  the  town,  each  inhabitant  is  a  party  to  an 
action  against  the  town  and  may  come  in  and  defend  it; '  but  he 
cannot  collaterally  impeach  Uie  judgment  in  proceedings  broughv 
to  levy  the  execution  upon  his  property.* 

346.  Officer  as  RepresentatiTe  of  Hunicipalityi  Its  Citizens  and 
Bondholders. — ^It  is  frequently  necessary  to  bring  proceedings  which 
involve  the  determination  of  the  validity  qr  effect  of  certain  actions 

Pnblie  Aeooonts,  123  III.  122,  13  N.  denon  County  r.  Henderaon  Bridge 

E.  161,  5  A.  S.  R.  602;  Carney  v.  Co.,  116  Ky.  164,  76  S.  W.  239,  105 

MarseiUes.  186  lU.  401,  26  N.  E.  401,  A.  S.  B.  197  and  note. 

29  A.  8.  R.  328;  Long  v.  Wilson,  119  3.  In  re  Cole,  102  Wis.  1,  78  N.  W. 

la.  267,  93  N.  W.  282.  97  A.  S.  B.  402,  72  A.  S.  R.  854.   See  also  in&«, 

315,  60  L.R.A.  720;  GasMll  v.  Dnd-  par.  438  et  seq. 

ley,  6  Mete.  (Mass.)  546,  39  Am.  Dec.  4.  Long  V.  Wilson,  119  la.  367,  93 

750  and  note;  Ashton  v.  Rochester,  N.  W.  282,  97  A.  S.  IL  315,  60  UI^A. 

133  N.  Y.  187,  30  N.  E.  965,  31  N.  E.  720. 

334,  28  A.  S.  H.  619 ;  Bear  v.  Bmns-  5.  In  re  Cole,  102  Wis.  1,  78  N.  W. 

wick  County,  122      C.  434,  29  S.  B.  402,  72  A.  S-  R.  854. 

719,  6S  A.  S.  R-  711.  Note:  27  Am.  Dec.  696. 

Note:  105  A.  S.  B.  808,  209.  6.  McLond  v.  Selby,  10  Conn.  390, 

And  9ee  Jusoicshtb,  toL  16,  p.  1020  27  Am.  Deo.  689  and  note;  Gaskill  t. 

at  seq.            s    ,  I>ildley,.6  Mete.  (Mass.)  646,.39 

2.  Kelly  v.  Milan,  127  U.  S.  139,  d  Dec.  760  an.4  not*  . 

S.  Ct.  1101,  32  U.  S.  (L.  ed.)  77;  Hen- 
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of,«  munioipa]  corporation  against  one  of  its  officers  rather  thau 
against  the  corporation  itself,  and  it  is  well  settled  that  when  a  judg- 
ment is  rendered  against  an  officer  of  a  municipal  corporation  who  is 
sued, in  his  official  edacity,  the  judginent  is  bidding  upon  the  cor- 
poratioD,  upon  other  officers  of  the  same  nuinicipal  corpoacatioD  who 
r^resent  tiie  same  interest,'  and  upon  all  residents  and  taxpayers 
thereof  *  The  effect  of  a  judgment  against  a  municipal  officer  is  not 
lost  hy  a  change  in  the  occupant  of  tibe  office.  In  so  far,  at  least,  as 
public  rights  are  involved,  a  successor  in  office  is  in  privity  with  his 
predeoessor,  and  is  henco  bound  by  a  judgment  against  the  latter. 
If  the  latter  has  been  enjoined  from  doing  an  act,  bis  soccessor  is 
equally  enjoined,  and  if,  on  the  contrary,  a  judgment  has  been  entered 
against  a  pubUc  officer  authorizing  (he  issuing  of  a  writ  of  mandamus 
to  compel  the  performance  of  an  act,  tibe  duty  of  performance  rests 
on  his  successor  in  office.*  For  purposes  of  pleading  a  municipal 
corporation  is  generally  held  to  have  po^tive  knowledge  of  matters 
clearly  within  the  knowledge  of  its  officers.'^  Neither  a  municipal 
corporation  nor  its  officers  is  the  natural  legal  representative  of  the 
holders  of  the  bonds  of  the  corporation,  however  honestly,  aUy,  or 
thoroughly  they  may  manage  the  litigation,  with  a  view  of  e^tob- 
lishing  the  validity  of  the  bonds  and  compiling  just  and  prompt 
proceedings  for  their  payment.  It  has  consequently  been  generally, 
and  perhaps  universally,  held  that  a  judgment  against  a  governmental 
body  or  its  officers,  when  the  validity  of  bonds  has  been  drawn  in 
question  and  denied,  is  not  binding  on  a  bondholder  not-a  party 
nor  in  privity  with  the  parties  thereto,  and  hence  that  an  injunction 
by  a  taxpayer  against  the  payment  of  such  bonds  or  against  raising 
money  to  provide  for  such  payment  is  entirely  unavailing,  when 
demand  for  payment  is  made  by  one  not  a  party  to  the  former  judg- 
ment.*^ 


347.  Liability  of  Hanicipal  Corporations  on  Simple  Contracts. — 
It  was  formerly  held  that  a  municipal  corporation  could  not  be  bound 
except  by  writing  under  its  corporate  seal,  and  consequently  an  action 
of  assumpsit  would  not  lie  against  a  municipal  corporation,"  but  it 
is  now  well  settled  that  municipal  corporations,  acting  witiiin  the 
limits  of  the  powers  conferred  upon  l^iem  by  the  legislatare^  are 


7.  Note:  105  A.  S.  R.  211  et  seq.      Waabington  Connty  t.  Dnrsnt,  9  Wall. 

8.  Ashton  V.  Rochester,  133  N.  Y.  415,  19  U.  S.  (L.  ed.)  733:  Havl^  v. 
187,  30  K.  E.  965,  31  N.  G.  334,  28  Fftirbaukg,  108  U.  S.  543,  3  &  -Ct 
A.  S.  R.  619.  846,  37  U.  S.  (L.  ad.)  820. 

9.  Note:  105  A.  S.  R.  211.  Note:  106  A.  S.  R.  216. 

10.  Note:  30  L.R.A.(N.S.)  779.  See  also  supra,  pta:  321. 

11.  Riggs  V.  Johnson   Conn^,  '6     12.  See  eapra,  par.  337. 
ffaU.         18  U.  S.  (L.  ed.)  768; 
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responsible  upon  contracfs  entered  into  upon  their  belialf  by  their 
agents,  duly  appointed  and  authorized,  within  the  scope  of  the  aufeor^ 
ity  of  such  agents,  in  the  same  manner  as  other  corporations  and 
private  individuals  are  responsible  on  their  promises,  express  and 
implied."  The  acts  of  a  municipal  corporation  evidenced  byi  vote 
are  as  binding  upon  it,  and  as  complete  authority  to  ita  agents,  as  the 
most  solemn  acts  done  under  the  corporate  seal,  when  no  particular 
mode  is  prescribed  by,  the  act  of  incorporation.**  In  fact,  in  the 
absence  of  a  statute  expressly  requiring  if,  an  ordinary  cftntract  by  a 
municipal  corporation  need  not  foe  evidenced  by  a  formal  ordinance, 
by-law  or  resolution,  nor  is  it  esMntial  that  it  be  in  writing." 

348.  Vote  of  Hanicipal  Council  as  Constituting  a  Contract — The 
Contracts  of  a  municipal  corporation  are  ordinarily  execnted  and 
signed  by  the  mayor  or  other  chief  executive  officer  on  behalf  of 
the  corporation,  but  it  is  possible  for  a  contract  binding  a  municipal 
corporation  to  be  brought  into  existence  by  a  vote  of  the  munici- 
pal council.  Thus  an  ordinance  or  resolution  which  is  in  effect 
nn  offer  by  a  municipal  corporation  upon  acceptance  by  the  party 
to  whom  it  was  addresf^d  "becomee  a  contract."  So  also  when 
an  offer  has  been  made  to  a  municipal  corporation,  a  vote  of  the 
municipal  council  accepting  the  offer  will  constitute  a  contract.*' 
In  such  a  case  the  proceedings  of  the  municipal  council  are  set  out 
in  the  minutes  of  its  action,  recorded,  as  it  takes  place,  in  the  books 
kept  for  that  purpose  by  its  clerk  or  secretary.  Hence  it  is  that  ita 
Agreements  are  on  the  instant  of  formation  put  into  writing,  and 
thus  a  note  or  memorandum  of  them  is  made;  and  the  minutes  of 
*he  day's  doings  of  the  body,  being  signed  by  the  clerk  thereof,  there 
is  a  subscription  of  the  note  or  memorfmdutn,  made  by  the  party, 
by  its  agent  duly  authorized.  This  is  a  satisfactory  compliance  with 
the  statute  of  frauds.M  Care  should  be  taken,  howevw,  to  distingui^ 
between  the  vote  of  a  municipal  council  consisting  in  and  of  itself 
an  offer  or  acceptance,  and  a  vote  authorizing  the  executive  officers 
to  enter  into  a  contract.  In  the  latter  case  ^e  municipality  will  not 
be  bound  imtil  the  executive  officers  have  acted.** 

349.  Implied  Contracts. — There  are  numerous  decisions  to  the 
effect  that  a  municipal  corporation  may  be  liable  even  in  the  absence 

13.  Clark  v.  Washington,  12  Wheat.  Co.,  132  Ind.  114,  31  N.  £.  573,  16 
40,  6  TT.  S.  (L.  ed.)  544.  L.R.A.  485;  Argus  Co.  v.  Albany,  55 

Note:  5  L.B.A.  752.  N.  Y.  495,  14  Am.  Rep.  296. 

14.  Abby  v.  BiUups,  35  Hiss.  618,  17.  Note:  49  L.R.A.(N.S.)  380  et 
72  Am.  Dee.  143  and  note.   And  see  seq. 

infn,  par.  348.  18.  Argus  Ca  v.  Albany,  55  N.  Y. 

15.  Charleston  v.  littlepage,  78  W.  495,  14  Am.  Rep.  296. 


Va.  156,  80  S.  E.  lai,  61  L.BA.(N.S.)     19.  Note;  49  L.B.A.(N.S.)  380  et 
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o£  an  expreu  oontrfu^  in  the  same  manner  as  an  individual  or 
private  coTporation ;  that  is,  when  goods  are  furnished  to  it  or  services 
performed  for  it  at  the  request  of  its  duly  authorized  oSiciala,  the 
law  will  imply  a  promise  to  pay  the  persons  furnishing  the  goods 
or  performing  the  service  a  reasonable  compensation.'*^  In  some 
jurisdictions,  however,  it  has  been  held  that  there  can  be  no  implied 
contract  agauost  a,  municipality,  and  no  implied  liability,  and  that 
all  liability  ox  oontniotu  must  be  express,  and  be  entered  into  in  the 
prescribed  manner.*  A  municipal  corporation  cannot  be  held  upon 
an  implied  contract  to  pay  for  benefits  received  under  an  express 
contract  which  pould  not  be  enforced  because  beyond  the  charter 
powers  of  the  corporation,'  or  because  it  was  entered  into  in  violation 
of  law,*  or  because  the  officers  who  signed  the  contract  had  no  author- 
ity to  bind  the  municipality.*  It  has  been  held  that  the  mere  volun- 
tary performance  of  labor  or  the  rendition  of  services  on  behalf  of 
a  municipal  corporation,  although  beneficial  to  the  munidpalilp^  ov 
constituting  the  fulfilment  of  one  of  its  statutory  duties  or  obligations, 
raises  no  implied  contract  to  pay  therefor,'  and  that  the  mere  use 
of  property  by  a  municipal  corporation  is  not  itsdf  suffioieDt  to 
raise  an  implied  promise  to  pay  therefor.* 

350.  Ultra  Vires  Contracts  Generally.— While  the  power  to  eon- 
tract  is  inherent  in  every  municipal  corporation  with  respect  to  any 
subject  matter  within  its  corporate  powers,'  the  doctrine  of  ultra  vires 
has,  with  good  reason,  been  applied  with  greater  strictneas  to  municir 
pal  bodies  than  to  private  eorpMations^  and,  in  general,  a  munidpalily 
u  not  estopped  from  denying  the  validity  of  a  contract  made  by  its 
otficers,  when  there  has  been  no  authority  for  making  such  a  con- 
track'  Since  the  powers  of  a  municipal  corporation  sre  wholly 
statutory,  every  person  who  deals  with  such  a  body  is  bound  to  know 
the  extent  of  its  authority.'  It  is  gMierally  held  that  when  a  contract 

1  aO.  Boise  ArtOBian  Hot,  etc.  Water  80  Tex.  575,  16  S.  W.  440,  20  A.  8. 
Co.  V.  Boise  City,  230  U.  S.  84,  33  S.  R.  763. 

Ct  997,  67  U.  S.  (L.  ed.)  1400;  Blu-  Note:  39  L.B.A.(N.S.)  78. 

theathal  v.  Headland,  132  Ala.  249,  31  fi.  See  in&a,  par.  350. 

So.  87,  90  A.  S.  B.  904;  Io*a  Kpe^  S.  See  intra,  par.  852. 

cte.,  Co.  V.  CaUanan,  125  la.  358,  101  4.  See  infra,  par.  854. 

N.  W.  141,  106  A.  S.  R.  3U,  3  Ann.  5.  Nat«-.  2T  L.aA.(N.S.)  1129;  i 

Cas.  7,  67  L.R.A.  408;  Laird  Norton  Ann.  Gaa.  610. 

Tarda  t.  RMhcBter,  117  Minn.  114,  6.  Note(:'27  UR.A.(N.S.)  1125, 

134  N.  W.  644,  41  L.R.A.<N.e.)  473  7.  Bast  St.  Lonia  v.  East  St  Louis 

and  note;  Ooodhne  Fizst  Nat.  Bank  Gat  Light,  ete.,,  Co.,  OS  III  415,  38 

T.  Goodhue,  120  Minn.' 362, 139  N.  W.  Am.  Bep.  97  ;  Portland  Lnmbering, 

599,  43  L.R.A.(N.S.)  84^  etc.,  Co.  v.  Eaet  Portamd,  18  Ore.  21^ 

Notes:  27  L;R.A.(N.S.)  HIT,  llSfr:  22  Pae.  536,  6  LJIX  290. 

2  Ann.  Cas.  609.  &  Newbety      FoXrS?  Minn.  1^ 
1.  MeCormick  'Y.  mea,  81  Ohio  St.  39  N.  W.  383,  6  A^  8.  R.  830. 

246,  90  N.  E.  803,  27  L.B.A.(I9.S.)  9.  Bastem  Hlioab.  State  Nomua 
1117  and  note:  San  Antonio  t.  Frendi,  School  t.  Charleston,  271  HI.  602,  111 
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hmx  entered  into  by  a  municipal  corporation  with  resp^^^GrC^  to 

bject  niatt©^  which  was  dot' within  ita  corporatfe' powers,  tk^^  <5or- 
tion  cannot  be  held  liable  on  the  contract  whether  or  nc^^ft^  "tha 
F  party  thereto  has  fully  carried  out  his  part  of  the  agreenM.^^asrr't.''* 
,  since  the  corporation  cannot  bind  itself  directly,  it  canim.  •«i:>'fc  be 

liable  upon  an  implied  contract  to  pay  fbr  benefits  received  mjss^der 
greement  entered  into  by  it  in  relation  to  a  subject  matter  b^^^^o^d 
jcope  of  its  corporate  powers.**  So  also  a  municipal  corpo^r-^»-*i*>D 
lot  be  held  liable  in  damages  by  one  who  entered  into  a  cokzk-  "t---*" 

it  which  was  beyond  its  powers  for  the  loss  he"  has  bee^ri^  I*?* 
hen  the  performance  of  the  contract  was  prevented.'*  Th^»^^^^* 
jver,  somie  authority  to  the  effect  that  when  a  municipaX.  ^^r- 
tion  has  accepted  and  made  its  own  the  benefit  of  a  contra, 
bopped  from  denying  in  the  courts  the  validity  of  the  instnm. 
rhich  such  benefits  came  to  it,  even  when  the  instrumen-tf 
nd  its  power  to  enter  into,** 

51.  Rights  of  Municipality  on  Ultra  Vires  Contract— It  ha^^  ^\rA^ 
rtly  been  held  tiiat  when  a  municipal  corporation  has  em-  > 
and  performed  a  conUract  which,  although  ultra  vires,  ws  ^ 


673,  UB^a9160  901;  State  I4t.A.(NJS.)  143:  WeUa  v.  Sfi-^^^^A 
uuu  U  Mont.  521,  63  Pac.  99,  119  N.  T.  280,  23  N.  E.  870,  7  L— -"^i^' 


24  Mont.  521,  63  Pac.  99,  119  N.  T.  280,  23  N.  E.  870,  7  L--*— 
.  S.  R.  453,  55  L.R.A.  336}  Mc-  759;  Portland  v.  Bitaminoin  Pav^^^ 
ray  v.  Joint  School  Dist,  112  33  Ore.  307,  53  Pao.  28,  72  A.  ^*_r 
3M,  88  N.  W.  810,  88  A.  8.  R-  713,  44  iJUL  687;  Wineheat-S^^,^^ 
ia  L^R^  KM).  RMUnond,  93  Va.  711,  26  S.  E.    J-  ^^^^ 

Harsh  v.  Fultop  County,  10  57  A.  S.  R.  822;  State  t.  Pullm«-3^  ^  -Z^' 
676,  19       S-  (L.  ed.)  1040;  Wash.  583,  63  Pac  266,  83  A. 
M  V.  %ehmond,  12  Wall.  349,  836  and  note.  ^ 

S.  (L.  ed.)  453;  MerriJl.v.     Ndfiw:  137  A.  8.  R.  376;  6  I*-^-^ 
loeUo,  138  U.  S.  673,  11  S.  C3t  290,  318.  ^ 
34  U.  S.  (U  «d.)  1069;  New     11.  Thomas  t.  Richmond,  12  'VT^ 
nr  T.  Berry,  90  Ala.  432,  7  349.  20  V,  S.  (Ia  ed.)  463;  SwaoSt^ 
138,  24  A.  S.  R.  827:  Mnllaa  v.  Ottnmwa,  131  la.  540, 106  N.  W.  9, 
ate^  114  Gal.  678,  46  Pae.  670,  9  Aas.  Gas.  1117,  5  LiLA.(K.S.)  860; 
R.A.  262:  Morpby  v.  Jackson-  Ifinneapolia,  ete..  Electric  TraetioQ  Co. 
18  Fla.  KLS,  43  Am.  R^.  323;  t.  Mimuapolia,  124  Minn.  351,  145 
m  niineis  State  Normal  School  W.  609,  60  L.R.A.(K.S.),  143;  WeUa 
arlestoni  271-  IVL  602,  lU  N.  E.  r.  Salina,  119     Y.  28U,  23  N.  E.  870, 
jJl.A.igi6D  901;  Hanger  f.  Dea  7  L.R.A.  769. 

m;  52  la.  193,  3  N.  W.  U05,' 35  .  Note:  27  Ljl.A.(N.S.)  1124  et  seq. 
Up.  266:  Westminster  Water  Co.  18.  Mathevson  t.  6^rand  Rapids,  88 
MbnlBSttfr,  98'  Md.-  651,  66  Ati.  AOdi.  668,  50  N.  W.  661,  26  Al  S.  R. 
L08  A.  S.  R.  484,  64  L.R.A.  6B0;  299  and  notfli 

V.  Uinnesota  Tnuis£er  R.  Co.,  IS.  AllflO  v.  LaFayett&  89  Ala.  641, 
inn.  108,  83  N.  <W.  -32,  60  L.R^  8  So.  30,  0  L.R:A.  497;  Bast  St.  Louis 
Bell  V.  Kn-k)and,<102  Minn.  213,  v.  East  St.  Louis  Gas  Ugh.i,  etc.,  Co., 
r.  W.  271,  120  A.  8.  Rv  621,  18  90  IU.  .415,  38  Am.  Rep.  97.  See  also 
.•.(N.8.)-'793;  Mfamsapolifl,  «te.,  Lnther  v.  Whecaer,  73  B.  C.  83,  52  S. 
ic  Triiotion'  Co.  v.  Minneasrofis,  E.  874,*  6  Ana.  Gas.  754,  4  L.R.A. 
finn.  «tl,  146  K.  W.  600,  50  (IKS.)  740. 
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prohibited  by  lav,  the  other  party  to  the  contract  cannot  set  up  the 
plea  of  ultra  vires  t6  escape  Ifobility  and  to  retedn  the  benefltB  recdved 
under  the  contract**  Thus  if  the  officers  of  a  cily  unlawfully  loan 
city  funds  to  a  private  person  and  take  a  mortgage  security  there- 
for, the  city  is  not  estopped,  although  the  lict  is  ultra  viros,  from 
enforcing  collection  of  fhe  debt  by  foredoaure  of  such  mortgage,  even 
as  E^ainst  subsequent  purchasers  of  the  mortgaged  property."  Some 
authorities,  however,  take  the  view  that  if  a  municipal  corporation 
has  exceeded  its  general  powers  in  attempting  to  toter  into  con- 
tractual relations  with  an.  individual,  and  if,  because  of  its  exercise 
of  such  excess  of  authority,  the  individual,  who  is  charged  with  knowl- 
edge of  its  just  powers,  is  left  without  remedy,  there  is  no  good  or 
sufficient  reason  why  the  city  should  not,  under  like  circumstukcee, 
be  estopped  to  proceed  against  the  individual.  The  contract  is  invalid 
by  reason  of  the  lack  of  power  to  enter  into  it,  and,  if  invalid  m  to 
one  of  the  contracting  parties;  it  is  bXbo  invalid  as  to  the  othor.**  One 
who  has  performed  in  good  faith  a  contract  of  this  charactOT  and 
received  the  stipulated  price  cannot  be  compelled  in  an  eqoitable 
proceeding  to  refund  the  money  thus  reeeived.^^  Oonversaly^ione 
who  has  performed  Ms  part  of  vx  ultra  viree  contract  with  a  munici- 
pal corporation  hy  paying  the  stipulated  price  cannot  ec^mpel  the 
naunidpality  ti}  repay  the  moofly,  if  any  part  of  th»  oonaidBf^tioD 
has  been  performed  by  it** 

352.  Invalid  Contratts  ^eAerally:-^A  contiact  entered-  into  :hy  :  a 
municipal  corporation  in  relation  to  a  subject  mattw  upon  which 
it  has  authority  to  act,  but  without  compliance  with  the  conditions 
Whicdi  the  legislature  h^  pr^cribed  as  a  necessary  preliminary  to 
ooBtracts  of  such  a  chafattter,  is  invalid  bocaosB  beyond  the  charter 
powers  of  tiie  municipality,**  and  is,  in  the  broader  meaning  of  the 
torso,  ap  ultra  yiree  contract,^  but  it  is  ultra  vi^es  in  a  Secondary  sense 
and  18'  not  dealt  with  as  Btiic]tiy  as  a  contract  relatihg  to  a  subject 
matter  with  which  the  launicipMity  haS  no  poww'  tc  deal.^  ,The 
plea  of  ultra  vtres  should  nol^  it  is  held^  prevail  when-it  wotdd  not 
advance  justic^  but  would,,  on  the  contrary,  accomplish  a  I^;al  wrong.' 

14.  B«l&st  V.  B<dfaal  Water  Co.,  S3  LJt.A.(K.&)  Sift;  FaoMr  vvfit 
(Me.)  98  Aa  738,  hJR.kMXTB  000;  Paid,  «6  ICna.  17C,  07  V.  W.  m,  66 
6t  Loois  V.  DtfnasoB,  lOb  Uo.  149, 14  LJt.A;  m       ....  •  /  / 
8.  W.  825,-  22  A.  8.  R.  764  and  oot^    •  U.  Bdimrda  «.  OoUsbDCO,  l^tK.  C. 

15.  iTeiviu  FaUB  v.  F«rwB  FiOls  M,  6S  S.  E.  .6S3,  8'  Aaa.  G«fc.-«79,  4 
Hotel  Co.,  80  IGnn.  £6^  83  N.  W.  H  U&A.<lf.8.)  569. 

81  A.  8.  B.  249  aad'note,  50  b.BJk.  lOt  HiUer  v.  Des  ^Vatam,  148  1m. 
170.  409/122  N.  W.  226,  21  Aitt.  Cm.  m, 

16.  PorUftnd  v.  Bttmninoaa  Pav/Co.,  23  L.B.A.(N.S.)  816. 

33  Oi«.  807,  52  Pac.  28,  72  A.  S.  Bl  -  80.  Bey  v.  KurUand,  100  Ifiim.  213. 
713,  44  L.B.A.  627>  !  113  N.  W.  271, 120  A.  8.  R,  OBI.  13 

17.  Miller  v.  See  llouies,  143  la.  IiJt.A.(N£.)  783.  .r 

409, 122  396,  8L  Asa.  Caa  >2tf^   -  1.  BeK  v.  KirUand,  102  Minn.  218, 
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Whoa  the  legifilature  exprassly  prohibitB  a  mnniripal  coipoiation  from 
entering  into  a  contract  under  certain  oonditionB  or  without  comply- 
ing with  certain  preliminaries,  there  can  be  no  recovery  on  a  contract 
entered  into  in  disregard  of  the  l^islative  command^'  nor  can  there 
be  any  recovery  upon  on  impUad  contract  to  pay  for  the  benefits 
received  under  such  an  agreement*  It  |s,  howeveri  eetabliahed  by 
the  dedaions  that  a  municipality  cannot  acquire  property  under  an 
invalid  contract  and  plead  the  invalidity  of  the  contract  as  a  defense 
to  an  action  thereon,  and  also  retain  the  property  where  it  is  still 
in  existence  and  in  its  posseasion.  la  such  esses  the  courts  will,  in 
a  proper  proceeding,  ^ow  the  seller  of  the  property,  if  he  has  acted 
in  good  faith  in  the  matter  and  without  fraud,  to  recover  possession.* 
When  a  contract  is  entered  into  in  violation  of  a  positive  rule  of  law 
intended  for  the  protection  of  the  taxpayers  such  as  a  requirement 
that  contracts  of  a  certain  character  shall  be  given  to  Ihe  lowest 
bidder,*  or  that  the  incurrence  of  an  obligation  of  a  certain  magnitude 
shall  have  tiie  approval  of  the  voters  of  the  municipality,*  there  can 
be  no  recovery  either  upon  the  contract  itself  or  upon  a  quantum 
meruit.  So  also,  according  to  the  apparent  weight  of  authority,  there 
is  no  impUed  obligation  to  pay  for  benefits  received  under  a  con- 
tract void  as  against  pabtio  policy,  as  when  the  ofiicer  who  made  the 

lis  K.  W.  3n,  laO  A.  8.  R.  621,  13  73  A.  8.  B.  ai  aad  note,  4B  LJLA. 

L.R^(N.8.)  793;  Portland  Lumber-  420;  Beams  v.  Cooley*  171  CaL  ISO, 

ing,  etc.,  Co.  v.  East  Portland,  18  Ore.  152  Pao.  203,  Ann.  Gta.  1917A  1280 

21,  22  Pae.  636,  6  LJEI.A.  290  and  and  note:  State      Helena,  24  Hont. 

note;  Kew  Haven  t.  Weston,  87  Vt.  621,  68  Pae.  00,  81  A.  8.  R.  468,  66 

7,  86  Ati.  096,  40  LiLA.(N.8.)  821  LJt.A.  SSe*,  Jenn  Oty  Somily  Oo.  v. 

and  aote..  Jenmr  City,  71  N.  J.  L.  631,  60  AtL 

&  Beami      Cooley,  171  CaL  160,  381,. 2  Ann.  Cas.  607  and  note;  Me- 

162  Pae.  293,  Ann.  Caa.  1917A  1260;  Donald  v.  New  Totk,  68  N.  T.  28,  2S 

Denver  r.  Hindiy,  40  Colo.  42, 90  Pae.  Am.  Rep,  144:  Ooom  River  Bank 

1028,  U  LJt.A.(N.S.)  1028;  Indian-  Willew  Lake  Behool  Tp.,  1  N.  D.  26, 

apolqi  V.  Wann,  144  Znd.  176,  42  N.  E.  44  N.  W.  1002,  26  A.  8.  B.  606;  Ue- 

901,  31  LJLA.  743;  Newbezy  v.  Fox,  QilUvray  v.  Joint  8eliooI  Dist,  112 

37  Hinn.  141,  83  N.  W.  m,  6  A.  S.  "Wis.  3%  88  N.  W.  310,  88  A.  8.  R. 

R.  830;  Gntta-Pereha,  ete.,  Mfg.  Co.  069,  68  UB.A.  100;  Chippewa  Bridge 

v.'OgalaBa,  40  Neb.  776, 69  N.  W.  513;  Co.  v.  Ddnmd,  132  Wte.      09  N.  W. 

43  X  S.  R.  696;  Jersey  City  Si^y  603,  106  A.  8.  R:  98L 

Co.  V.  Jersey  City,  71  N.  J.  L.  631,  Note:  27  LJM.(N.S.)  U20,  U27» 

80  AH.  881,  8  An.  Ca^  607;  Saipea  1128. 

V.  'WinslDD,  120  N.  C.  374,  36  8.  E.  4.  Chapman  v.  Dotiglaae  Comity, 

610,  78  A.  8.  B.  666  and  note;  Perry  197  U.  S.  348,  8  S.  Ct  62,  27  U.  8. 

Water,  ete.,  lee  Go.  v.  Ferry,  29  OUa.  (L.  ed.)  376;  Baidwell  v.  Southern 

598,  ISO  ^  682,  39  LJa.A.(N.S.)  En^e,  ete.,  Worin,  130  Ky.  222, 118 

72  and  note.  8.  W.  97,  20  LiLA.(N.SO  UO  and 

8.  Bhtthoithal        Headland,  132  nota 

Ala.  248,  81  80.  87,  90  A.  8.  B.  904;  6.  See  infra,  par.  85a 

Zottean  v.  San  Fraaoiaeo,  20  Cal.  06,  8.  State  v.  PnllBan,  23  Waab.  683^ 

81  Am.  Dee.  96  and  nete;  B«rim  t.  88  Pae.  266^^63  A.  8.  B.  83& 
Woodward,  126  Cal.  119,  57  Pae.  777, 
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cmtract  on  behalf  of  the  municipality  had  a  private  interest  flierein/ 
but  the  contrary  view  finds  support  in  a  nnmb«r  of  decisions.*  When, 
however,  a  oontraet  ia  invalid  merely  because  of  a  defective  execu- 
tion of  the  power  granted,  and  there  has  been  no  violation  of  an 
express  prohibition  of  statute  <^  of  a  rule  of  puUic  policy  established 
for  the  protection  of  tiie  taxpayers,  if  it  has  been  carried  out  in  good 
faith  by  the  other  party  thereto  the  municipality  will  be  held  liable 
thereon*  or  at  least  bound  to  pay  for  the  benefits  received  there- 
under.^* The  principle  of  estoppel  may,  it  has  been  held,  apply  so 
as  to  bold  a  municipal  corporation  liable  even  when  the  contract  is 
invalid  because  of  the  unconstitutionality  of  the  statute  under  which 
it  was  executed,  if  it  was  not  beyond  the  general  powers  of  the  munici- 
pality, or  expressly  forbidden  by  law.^^ 

353.  Contracts  Invalid  in  Part — ^When  a  contract  entered  into 
by  a  municipal  corporation  is  sparable,  a  recovery  upon  certain 
lawful  items  will  not  be  denied  because  the  agreement  witii  respect 
to  other  items  was  illegal  or  ultra  vires.**  If,  however,  a  oontraet 
which  is  not  inherently  separable  is  ultra  vires  as  to  a  snbstantial 
port,  the  court  cannot  declare  it  valid  as  to  the  portion  which  is 
within  the  corporate  powers  and  invalid  only  as  to  the  illegal  excess, 
but  must  hold  it  invalid  as  a  whole.^*   Thus  it  hafr  been  hdd  Ibat 


7.  Berka  v.  Woodward.  125  Cat  119, 
57  Pac.  777,  73  A.  S.  B.  31  and  note, 
45  LJIA..  420;  Bay  t.  Davidson,  133 
la.  688,  111  N.  W.  25,  119  A.  S.  B. 
650,  9  L.R.A.(N.S.)  1014  and  note; 
Snipes  v.  Winston,  126  N.  C.  374,  35 
8.  E.  «10,  78  A.  S.  B.  666;  McMillan 
V.  Barber  Asphalt  Pav.  Co^  151  Wis. 
48, 138  N.  W.  94,  Ann.  Gas.  1914B  53 
and  note. 

Note:  27  L.R^.(N.B.)  1123  et  seq. 

8.  Smith  V.  Dandridge,  98  Axk.  38, 
135  S.  W.  800,  Ann.  Css.  1912D  1130, 
34  LE^.(N.S.)  129;  Diver  v.  Keokuk 
Sav.  Bank,  126  la.  691, 102  K.  W.  542, 
3  Ann.  Gas.  669  and  note;  Ooodhae 
First  Nat.  Bank  v.  Ooodhae,  120  Miiin. 
363,  139  N.  W.  60^,  43  UB^(N.S.) 

Nota:  27  L.RjL(N.S.)  1124, 1IS7; 
8  Ann.  Gas.  673. 

9.  McGnire  v.  Rapid  City,  6  Dak. 
846,  43  N.  W.  706,  5  L.RJL.  752;  Bafl 
T.  Kirkiand,  102  Minn.  213>  118  N.  W. 
271,  120  A.  8.  a  621  and  note,  13 
L.R.A.(N.8.)  793;  Laird  Norton  Tarda 
r.  Rocfaestor,  117  Minn.  114,  IM  N.  W. 
641,  41  LJt.A.(NJ3.)  473  and  note; 
43i>odhm  First  Nat.  Bank  r.  Ooodhne, 


120  Minn.  362,  139  N.  W.  699,  48 
L.R.A.(N.S.)  84;  Saleao  r.  Neosho, 
127  Mo.  627,  30  8.  W.  190, 48  A.  S.  B. 
653,  27  L.R.A.  769;  Moore  v.  New 
York,  73  N.  Y.  238,  29  Am.  Rep.  134; 
Portland  v.  Bitnminons  Pav.  Co.,  33 
Ore.  307,  62  Pae.  28,  .72  A-  8.  E.  713, 
44  LJt.A.  527;  Long  v.  Lemoyne,  222 
Pa.  St.  31L  71  Aa  211,  21  URA. 
(N.8.)  474. 

Notes:  137  A.  S.  R.  375  ;  27  L.B.A. 
(N.8.)  U17;  39  UR.A.(N.S.)  73. 

10.  BlQthenthal  v.  Headland,  132 
Ala.  249,  31  So.  87,  90  A.  8.  R.  904; 
Sehipper  Y.  Aurora,  121  Ind.  154,  22 
N.  E.  878,  6  L.R.A.  318  and  note; 
State  T.  Glark,  116  Miim.  500,  134  N. 
W.  1^,  39  L.EJL(N.S.)  43  and  note. 

Note:  27  LJt.A.(N.S.)  1126. 

11.  Mt  Vernon  v.  State,  71  Ohio  St. 
428,  73  N.  E.  515,  104  A  S.  R.  783 
and  note,  2  Ann,  Cas.  399  and  note. 

'  12.  Shaw  T.  Waldron,  56  Wash. 
271,  104  Pae.  2S  LbJL.(N.S.) 
738k 

13.  Westminster  Water  Co.  v.  West- 
jBninstaE,  98  Md.  551,  66  Atl.  990,  103 
A.  S.  B.  424,  64  L.R.A.  630;  Le  Feber 
K  West  AUis,  U»  Wis.  608,  97  N.  W. 
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wliLfln  a  municipal  oorporatioQ  is  authorized  to  mo^e  a  contract  cotw- 
ing  a  obtain  period  of  time,  its  contract  for  a  longv  period  cannot 
be  sustained  as  a  contract  for  the  period  authorized,  but  is  entirely 
void.i*  When,  however,  only  a  Bmall  .proportion  of  a  contract  is 
invalid  in  any  sense,  and  the  contract  has  been  substantially  per^ 
formed  by  the  parties,  the  court  will  be  inolined  to  treat  the  whole 
con^ot  as  valid,^*  and  it  has  been  held  that  when  a  municipal  cor- 
poration exceeded  its  authority  by  contracting  for  an  excessiTe  term, 
and  tiie  other  party  went  to  great  expense  on  the  faith  of  the  contract 
and  the  contract  was  recognized  and.  acquiesced  in  by  the  munici- 
pality for  several  years,  Uie  contact  will  be  upheld  for  as  long  a 
period  as  it  was  within  the  power  of  the  municipality  to  contract. 

354.  Contracts  beyond  Scope  of  Agents'  Authority.— A  municipal 
corporation  is  not  bound  by  a  contract  made  in  its  name  by  one  of 
its  of^cers  or  by  a  person  in  its  employ,  though  within  the  scope  of 
its  corporate  powers,  if  the  officer  or  employee  had  no  authority  to 
enter  into  such  a  contract  on  behalf  of  the  corporation.^'  The  prin- 
ciple by  which  a  private  employer  is  held  liable  for  unauthorized 
ac^  of  his  agents  on  the  ground  that  he.  has.  impliedly  held  them 
out  as  having  a  general  authority  to  act  for  him  has  a  much  more 
limited  application  to  municipal  corporations,  and  it  is  generally 
held  that  those  dealing  with  the  officers  or  agents  of  a  municipal  cor- 
poration must  at  their  peril  see  to  it  that  such  officers  or  agents  are 
acting  within  their  authority,  the  reason  for  the  distinction  being 
that  in  the  case  of  private  parties  the  actual  extent  of  authority  is 
known  only  to  principal  and  agent,  whe^«as  in  the  case  of  a  munici- 
pal corporation  it  is  a  matter  of  record  in  .the  statutes  of  the  state 
or  in  the  proceedings  of  the  municipal  council.'*  The  mere  fact 
that  by  virtue  of  such  a  supposed  contract  goods  were  delivered  to 
the  corporation  or  services  rendered  which;  ware  beneficial  thereto 
is  not  sufficient  to  raise  eud  implied  contract  to  pay  for  the  benefits 
thus  received  in  the  absence  of  ratification  by  the  proper  authorities 
of  the  stHuucipality.  If,  however,  the  proper  authorities  knowingly 

203,  loo  A.  B.  B.  917.   Qenmfiy  m  (N.S.)  880;  Baltimore  v.  Reynolds, 

to  entire  and  sererable  ooDtraets,  see  20  Hd.  1,  83  Am.  Deo.  685  ;  HoDonald 

Contracts,  vol  6,  p.  858  et  seq.  v.  New  York,  68  N.  Y.  23,  23  Am.  Uegt. 

14.  Note:  52  L.R.A.(N.S.)  6li  141;  Bz^afa  v.  Page,  61  Tex.  532,  32 

15.  BeH  V.  Kiridand,  102  Hinn.  ZL3,  Am.  Rep.  637. 

113  N.  W.  271,  120  A.  B.  B.  6^  13  18.  Baltifflore  v.  Rcynot^,  20  Hd. 
L.R.A.(N.S.)  793.  '  1,^  Am.  Dee.  535;  McDonald  v.  New 

U.  Oolumbns  Water-WdrkB  Go.  t.  York,  68  N.  Y.  23,  23  Am.  Rep.  144. 
Golambaa,  48  Kan.  99,  28  Pae.  1097,  ■  19.  Floyd  Couty  t.  Allfln,  137  Kj. 
16  JUfLA.  354.  076,  126  8.  'W.  124,  27  LJtA.(N.&.) 

17.  Counfy  T.  AUen,  137  Kf.  1125',  Woinll  Mfg.  Oe.  v.  Ashland, 

676,  126  8.  W.  124;  27  LJl.A.(N.S.)  169  Ky.  656, 167  Sw  W.  922, 62  LJt.A. 
1125}  Wondl  Hfg.  Co.  t.  Ariitand,  (N.S.)  880;  Bryan  t.  Page,  51 
169  Ey.  666, 167  S.  W.  922,  62  L.R.A.  532,  32  Am.  Bm.  637. 
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•ec^t  the  bcoEMfUs  of  a  contract  beyond  &e  scope  of  their  agent's 
authority,  the  municipality  may  be  Uabfe  thereon.** 

355.  Validity  of  Terms  and  Conditions  Geperally.T-It  is  well  set/ 
tied  that  the  ofBcers  of  a  municipal  corporation  in  constructing  public 
wotka  and  awarding .  contrat^  for  such ,  conatructlon  perform  not 
merely  ministerial  duties,  but  duties  of  a  judicial  and  discretionary 
nature,  and  that  the  courts,  in  the  absence  of  fraud  or  a  palpable 
abuse  of  the  discretion  vested  in  the  officers,  ht^ve  no  power  to  control 
tbor  action.^  The  terms  and  conditions  which  a  municipal  cor- 
poration may  lawfully  include  in  its  ^ecifications  for  the  construc- 
tion of  a  public  work  are,  however,  subject  to  the  followijig  lim- 
itations: (1)  When  the  statute  requires  competitive  bidding  the 
conditions  must  not  be  such  as  to  prevent  or  restrict  full  and  free  - 
competition.'  (2)  The  conditions  most  not  be  such  as  to  increase 
the  cost  of  the  work  for  the  benefit  of  ,a  favored  class,  and  thus  result 
in  die  taxation  of  the  people  of  the  municipality  for  a  private  pur- 
poee.'  (3)  Whtti  the  work  is  to  be  paid  for  by  special  assessment 
the  conditions  must  not  be  such  as  to  add  an  element  to  the  cost  of 
the  work  which  cannot  lawfully  be  met  by  special  assessment^ 
Among  the  terms  and  cc'nditions  which  have  been  held  sufficiently 
objectionable  to  invalidate  a  municipal  contract  are  provisions  fixing 
tibe  wages  of  laborers  upon  the  contract  in  excess  of  the  prevailing 
price  at  which  they  could  be  hired  in  the  open  market ;  *  provisions 
against  the  employment  of  or  convict  labor,'  or  requiring  the 
employment  of  residents  of  the  municipality  only ; '  provlnons  requir- 
ing the  employment  of  union  labor,^  and  a  provision  that  the  con- 
tractor will  reimburse  a  water  company  for  the  interference  with 
its  pipes  by  the  laying  of  a  aemer  in  the  street,  sinoe  the  company  is 
not  entitled  to  compensation  for  such  interference.'  On  the.  other 
hand  it  has  been  held  that  a  contract  is  not  invalid  because  the 
omitractor  is  required  to  indemnify  the  municipality  against  all 

so;  See  iDfra,  par.  360.  Brenan,  177  lu.  1S4,  52  !«.  E.  314,  69 

1.  Note:  17  Ann.  Cas.  650.  A  S.  R.  222  and  note,  42  L.R.A.  718; 

a.  See  infra,  par.  356.  Fiske  v.  People,  188  HI.  3M,  68  If.  E. 

5.  See  Bopra,  par,  102.  985,  S2  liR.A.  291;  Miller  v.  Des 
4.  See  infra,  par.  359.    And  see  Koines,  143  la.  409,  122  N.  W.  226, 

Special  ob  Local  Assessuehts.  21  Ann.  Cas.  207  and  note,  23  L.R.A. 

8.  Frame  v.  Felix,  167  Pa.  St.  "47,  (N.S.)  815  and  note;  State  v.  Tode, 

31  Atl.  375,  27  L.rA.  802.  26  Mont  22,  66  Pac.  496, '91  A.  S.  R: 

6.  Inge  V.  Board  of  Public  Works,  386,  56  ti.R.A.  644;  Electric  Appliance 
135  Ala.  187,  33  So.  678,  93  A  8.  R.  Co.  v,  United.  States  FideUty,  etc., 
20.  C6.,  110  Wis.  434,  88  N.  W.  648,  53 

7.  Diver  V.  Keokuk  Sav.  Bank,  126  L.RA.  609. 

la.  691,  102  N.  W.  542,  3  Ann.  Cas.     9.  Anderaon  v.  FoUer,  51  Fla.  380, 

660.  41  iSo,  684,  120  A  8.     ITU,  6  L.RA.  , 

\ Atlanta  v.  Stein,  111  Q&.  789,  36  CIT.S.)  1026. 

.  932,  61  LJI.A.  335;  Adams  v.  , 
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claimB  for  damages  arising  out  of  the  work ;  ^*  because  it  is  required 
that  the  work  be  doi>e  wiuiin  the  state,  when  it  does  not  appear  that 
the  cost  of  the  work  was  actually  increased  thereby,"  or  because 
the  contractor  is  required  to  pay  his  laborers  in  ca^  and  not  in 
store  orders.*'  ' 

356.  Requirement  that  Contracts  Be  Let  to  Lowest  Bidder. — In 
the  absence  of  special  statutory  provision  there  is  no  requirement  of 
law  that  a  municipal  corporation  about  to  enter  into  a  contract  for 
the  construction  of  a  public  work  advertise  for  bids  and  let  the  con- 
tract to  the  lowest  bidder,^'  nor  will  a  statute  providing  that  the 
municipal  authorities  may  advertise  for  bids  be  construed  as  man- 
datory.** A  provision  of  a  city  ordinance  ihaX  contracts  shall  be 
let  to  the  lowest  bidder  may  be  dispensed  with  by  the  same  body 
that  enacted  the  ordinance,**  but  a  statutory  provision  that  all  con- 
tracts  of  a  municipal  corporation  above  a  certain  amount  shall  be 
advertised  in  a  designated  manner  ^*  and  awarded  to  the  lowest  bidder 
is  mandatory,  and  a  contract  of  the  designated  amount  cannot  law- 
fully be  made  by  a  municipal  corporation  in  any  other  way.  If  ttie 
municipal  authorities  disregard  the  statute  and  fail  to  publish  the 
advertisement  as  required  by  law  or  award  the  contract  to  other 
Uum  the  lowest  bidder,  a  taxpayer  of  the  municipality  may  have  tiieir 
action  enjoined,*^  and  the  contract  although  duly  executed  and 
signed  cannot  be  enforced  by  the  other  party  thereto.**    Noi  can 


10.  Diver  v.  Keokuk  Sav.  Bank,  126  17.  Colorado  Pav.  Co.  v.  Murphy, 
la.  691,  102  N.  W.  642,  3  Ann.  Gas.  78  Fed.  28,  49  U.  S.  App.  17,  23  C.  C. 
669;  Dillingham  v.  Spartanburg,  75  A.  631,  37  L.R.A,  630;  Inge  v.  Board 
S.  C.  649,  56  S.  E.  381,  117  A.  S.  B.  of  Public  Works,  135  Ala.  187,  33  So. 
917,  9  Ann.  Cas.  829,  8  L.R.A.(N.S.)  678,  93  A.  S.  R.  20;  Bennett  v.  Balti- 
412.  Hot  see  Inge  v.  Board  of  Public  more,  106  Md.  484,  68  Atl.  14, 14  Ann. 
Works,  136  Ala.  187,  33  So.  678,  93  Cas.  419;  Diamond  v.  Bfankato,  89 
A.  S.  B.  20,  holding  to  the  contrary  Minn.  48,  93  K.  W.  911,  61  L.RA 
when  the  obligation  is  not  limited  to  448;  Hannan  .v.  Board  of  Education, 
liability  for  negligence.  26  Okla.  372,  107  Pao.  646,  30  L.BJL 

11.  Allen  T.  Labaap,  188  Mo.  692,  (N.S.)  214:  Frame  v.  Fetiz,  167  Pa. 
87  S.  W.  926,  3  Ann.  Cm.  306  and  St.  47,  31  AU.  376,  27  L.R.A.  .802; 
note.  Ricketson  v.  Milwaukee  105  Wis.  591, 

12.  People  T.  Featheistonhaugh,  172  81  N.  W.  864,  47  L.R.A.  685;  Chip- 
N.  Y.  112,  64  N.  E.  802,  60  X..R.A.  pewa  Bridge  Co.  v.  Durand,  122  Wis. 
768.  85,  99  N.  W.  603,  106  A.  8.  R.  931. 

18.  Note:  26  L.R.A.  707.  See,  however,  Slade  v.  Lexington,  141 

11  Dillingham  v.  Spartanburg,  76  Ky^  214,  132  S.  W.  404,  32  L.R.A. 
8.  C.  649,  56  8.  B.  3aL  117  A.  S.  R.  (N.S.)  201  and  note,  in  which  it  was 
917,  9  Ann.  Cm.  629,  8  L.B.A.(N.S.)  held  that  such  a  requirement  did  not 
412.  apply  to  the  renewal  of  a  eontraot 

16.  Worthington  t.  Boston,  152  U.  made  prior  to  the  enactment  of  the 
S.  695,  14  S.  Ct.  737,  38  U.  S.  (L.  statute,  although  the  oontraot  pro- 
ed.)  603.  vided  for  renewal  upon  such  temw  as 

16.  Bann^  y.  Baltisiore,  106  Md.  should  be  mutually  agreed  upon. 
484,  68  Atl.  14,  U  Ann.  Ctm.  419  mad-    18.  Zottman  v.  San  Fnnciaco,  20 
note.  Cal.  96,  81  Am.  Den.  96  and  net*;  fox 
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recovery  be  had  on  a  quantum  meruit.^'  A  statutory  provison  that 
all  contracts  for  public  improvements  shall  be  let  to  tiie  lowest  bidder 
does  not  prevent  a  municipal  corporation  from  eonstructing  such  a 
work  through  its  own  engineers  and  officer^**  but  a  statute  requirii]|£ 
that  all  contracts  for  work  ordered  by  a  municipal  corporation  shall 
be  let  to  the  lowest  bidder  is  not  restricted  to  the  mere  expenditure 
of  physical  or  mental  energy  to  some  cOTporatQ  end,  but  includes 
contracts  for  all  public  structures  needed  by  the  municipality.'  The 
requirement  lhat  municipal  contracts  shall  be  awarded  to  the  lowest 
bidder  is  intended  for  the  protection  of  the  tazpayera  and  not  for 
the  benefit  of  the  bidders^  and  cannot  be  enforced  by  the  lowest: 
bidder  by  mandamus  or  by  equitable  proceediags  when  the  contract 
has  been  awarded  to  another,'  nor  does  the  submission  of  the  lowest 
bid  in  answer  to  tiie  advertisement  constitute  in  iteelf  a  contract  so 
as  to  entitle  the  bidder  to  maintain  an  action  for  damagee  if  his  lad 
is  not  accepted.*  It  often  hi^pens  that  several  elements  enter  into 
the  bidding,  and  the  determination  of  who  is  the  lowest  Udder 
requires  the  exercise  of  some  judgment.  In  such  a  case  the  decision 
of  municip^  authorities,  as  to  who,  among  several  bidders,  is  this 
lowest,  cannot,  if  resting  on  legal  evidence,  be  reviewed  by  the 
courts.*  So  also  the  determination  by  the  municipal  authorities  of 
the  question  whether  a  bidder  has  complied  witii  tiie  conditions 
imposed  upon  bidders  by  the  advertisement,  in  the  absence  of  fraud 
or  collusion,  is  final  and  condusive,  and  cannot  be  oontrdled  by  the 
courts  by  mandamus  or  otherwise.*  An  agreement  between  bidder» 
for  public  work  to  pool  their  interests,  procure  the  contract  at  the 
highest  price  possible,  each  having  knowledge  of  the  other's  bid  tct 
tiie  purpose,  and  divide  the  profits  while  representing  themselves  as 
rival  bidders,  is  void  so  that  in  case  the  contraefe  is  procured  in  the 

T.  New  Orleans,  12  L*.  Ann.  154,  88  631,  37  LILA.  630. 
Am.  Dec  766  and  note;  State  t.  PoU-     Note:  30  L.BjL(N.S.)  127-129. 
man,  23  Wash.  583,  63  Pac  265,  83  A.     3.  Colorado  Pav.  Co.  t.  Htuphj,  78 
S.  R.  836;  Chippewa  Bridge  Co.  v.  Fed.  28,  49  tJ.     App.  17,  23  C.  C.  A. 
Dttrand,  122  Ww.  85,  99  N.  W.  608,  631,  87  L.E.A.  630:  Talbot  Pav.  Co. 
106  A.  S.  B.  931  and  note.  Detroit,  109  Mioh.  667,  67  N.  W. 

18.  Beams  v.  Cooley,  171  CaL  150,  979,  63  A.  S.  R.  604;  Anderson  v. 
;52  Pae.  293,  Ann.  Cas.  1917A  1260  Public  Schools,  122  Mo.  61,  27  S.  W. 
■ad  note:  Andersvm  v.  Fuller,  61  FIs.  610,  26  LJUL  707;  Motloy  v.  New 
380,  41  So.  684,  120  A.  S.  R.  170,  6  Bochelle,  198  N.  Y.  402,  92  N.  £.  94> 


Roanoke,  91  Ya.  62,  20  S.  E.  805,  27  599,  40  AU.  675,  68  A.  S.  B.  714  and 

L.R.A.  551.  note,  44  L.B.A.  540. 

1.  Chippewa  Bridge  Co.  t.  Dnrud,  Notes:  26  LJLA.  7Q0}  Ann.  Cm. 
lS2  Wis.  85,  99  N.  W.  603,  106  A.  S.  1913A  503. 

R.  931.  5.  Maryland  Pavement  Co.  v.  Ma- 

2.  Colorado  Eav.  Go.  v.  Umpka.  78  hool,  110  Md.  307, 72  AO.  833, 17  An» 
m  28, 49  U.  S.  App.  17,  23  CTC.  A.  Cas.  640  and  note. 


t.B.A.(N,S.)  1026. 


30  LJC.A.(N.S.)  126  an4  note.  ' 
4.  Wilson  T.  Trenton,  61  N.  J.  U 
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name  of  one  of  them,  the  wq^k  done  and  the  money  paid  to  him^  the 
Dtheta  "Will  hftve  no  standing  in  court  to  compel  an  accounting,*  and 
Sf  thft  municipal  authorities  discover  the  conspiracy,  they  may  reject 
the  lowest  bid.'  When  a  statute  requires  municipal  contracts  to  be 
awarded  to  "the  lowest  resJ)orisib|e  bidd*"  it  does  not  compel  the 
municipality  to  'award  ft  cdntract  to  the  lowest  Hdder  who  is  finan- 
cially responsible,  or  who  is  able  to  produce  responsible  sureties. 
What  the  public  desires  is  a  well  cons^cted  work,  and  a  lawsuit 
against  even  a  responsible  defendant  is  a  poor  substitute.  Such  a 
statute,  it  is  held,-  infests  the  municipal  authorities  with  a  discretion- 
ary pdwer  to  pass  upon  the  honest7,  AiW  and  competency  of  the 
respective  bidders  and  the  courts  will  not  interfere  with  the  exercise 
of  this  discretion.*  The  det^mination  of.  who  is  the  lowest  respon* 
aible  bidder  'for  a  municipal  contrnct  does  not,  however,  rest  in  the 
exercise  of  An  arbitrary  unlimited  discretion  of  the  c^cer  or  board 
awarding  the  contract,  but  dpon  the  exerdse  of  a  bona  fide  judgment, 
based  upon  facts  tending  Reasonably  to  support  such  determination.* 
357,  Specifications;  Coiulderation  and  Di^osal  of  Bids;  Second 
Competition.— To  comply  with  a  statute  wfaidi'.  requires  competitiTe 
bidding  for  municipal  contracts  it  is  essential  that  plans  aod  specifica- 
lions  be  prepared  in  advance  ancl  given  out  to  all  persons  interested 
in  the  bidding  sufficiently  definite  and  explicit  to  enable  them  to 
prepare  their  bids  intolligently  on  a  oommon  bc^is.^*  The  municipal 
authoiiiies  cannot  lawfully^  ask  each  bidder  to  malce  his  own  plans 
and  specifications  and  to  base  hi^  bid  thereon,  and  then,  after  the 
bids  are  received,  adopt  one  of  the  offered  plans  with  its  specijfications 
^nd  accept  the  apcompanying  HdM  But  the  notice  and  adTertise- 
ment  are  not  defective  because  they  state  the  work  to  be  done  in 
general  torms  only,  if  they  refer  to  complete  plans  and  q>ecificati<His 

6.  HoiEman  v.  McMuUen,  J3  Fed.  9.  .Inge  v..  Board  ,of  PabUa  Worin, 
372,  48  U.,S,  ApP-  S^^*  ^  ^'"0-  A.  1%  Alt  187;  33  So.  678,  93  A.  S.  R. 
3,78,  46  L.B.A  410.  .  20.  ' 

7.  Giving  v.  People,  194  I&.  150.  02     10.  Fence  Bros.  Hardware  v. 


i.  Inge  y".  Boaid  of  PabUe  Woilca,  353;  Bolton  v.  GKIleraiL  lOS  GaL 
135  Ala.  187,  33  So.  678,  93  A.  S.  R:  38  Pap.  88L.45  A.  SrS.  33:  Hannaa 
20  and  note:  Williavis  v.  Topeka,  85  v.  Board  of  Ednoatioo,  2S  Okla.  372, 
Kan.  857,  113  Pac.  8^,  Ann.  Cas.  107  Pac  '  646,  30  L.RjLfN.S.)  214 
1913A  497  and  note,  38  L.BA.(K.S.)  and  note;  Rieketsotf  Y.  Ifilwankee,  105 
«72 ; .  Kelling  v.  EdFards,  Ue  Minn.  Wis.  591, 81 N.  W.  864, 47  LBJl.  685  ? 
484,  134  N.  W.  221,  38  L.RA.()7.S.)  Chippewa  Bridge  Co.  v.  Dnnad,  tg? 
m-j  state  T.  Riekarda,  16  Mont.  145,  Wis.  85,  99  KT^T.  603,  106  A.  S.  ft 
40"  Pac.  210,  60  A.  S.  B.  476  and  note.  931;  '  "  ■ 

28  L.R.A,  298:  Hannao  v.  Board  of     Note:  26  LJK.A.  709. 
Education,  25  OUa.  3^  107  pac.  641$,     It  'Fbaia  Bros.  Hardware  Co.  «. 
30  ^RA.(N.S.)  214;  Frame  v.  Feliz;  Erb,  54  Ark.  645,17  1 W.  7, 13  UBJL 
167  Pa.  SL  >T,.91  Att  .376,  27  L.R.A.  363. 


Erb,  5i  Ai*.  646, 17  8.  W.  7, 13  L.R.A 
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Accessible  to  bidders  for  further  information,**  and  it  is  generally  held 
that  the  provision  that  c(Mtr£tcts  shAll  bfe  let  to  the  lowest  bidder  is 
act  violated  when  plans  and  apedfications  £0%  drawb  for  different 
materials  or  articles  ahawering  the  sftme  general  porpose/ and  bids 
are  sought  oh  the  different  kinds,  and-  a  choice  is  not  td  be  ifaade  by 
the  proper  officers,  between  the  aJtemative  matdriElU  or  articles,  tititi* 
all  bids  are  in.'*  The  municipal  authorities  may  liiake  reasonable 
requirements  in  respect  to  the  submission  of  samples  by  the  bidden 
of  the  material  which  they  intend  to  use,  and  the  failure  of  a  bidder 
to  submit  a  sample  justifies  the  rejection  of  his  bid,  though  it  be  the 
lowest  submitted,**  and  in  gerieraV^f  a'  bid  does  not  follow  the  require- 
ments of  the  proposal  or  the  statute  under  which  it  was  made,  or  if 
4  satisfactory  bond  is  not  tendtjred  if  required,  ^the  bid  tnay  be  re* 
jected.**  A  requirement  that  all  bids  shall  be  sent  to  the  municipal 
-authorities  uncter  seal  implies  that  the  bids  are  to  be  opened  in  th& 
presence  of  the  appropriate 'board  and  taken  up  for  consideration  at 
the  same  timfl,  tiids  in  a  measure  precluding  publicity  as  to  the 
contents  of  the  respective  bids  and  opportunity  for'collurion  between 
bidders,  and  negotiation:}  between  members  df  Uie  board  and  bidders.^* 
When  the  bidder  makee  a  mistake  in  his  bid,  and  calls  it  to  the 
Attention  of  the  munidpal  authorities  before  the  municipality  has 
altered  its  position  in  any  way  in  reliance  on  the  bid,  he  will  not  be 
bound  by  his  bid,  even  though  the  bharter  of  the  municipality  pro- 
vides that  a  bid  shall  not  be  withdrawn  until  the  contract  has  been 
■awarded.''  The  dpecifications  cannot  lawfully  be  altered  itfter  the 
bids  have  been  made  wiUiout  a  new  advertisemrat  ^ving  all  bidders 
4m  oppdrtunity  to  bid  under  the  new  conditions.  The  municl^l- 
authorities  cannot  enter  into  a  cohtratit  with  the  lowest  bidder  cfon- 
taining  ^bstantial  provisions  beneficial '  to  him,  not  included  in  or 
«ontemplaiod  in  the  t^rms  and  specificAtionB  npon  which  bids  were 
invited.  The  contract  mn^  be  the  contoict  offered'  to  tiie  lowesti 
responsible  bidder  by  'akvertiseinent;'*  '  When  competitive  bidding* 
is.  not  required  by  statute  but  the  municipal  authorities  voluntarily 
advertise  for  bids,  they,  may  reject  aU;  the  bids  if  they  see  Bt  and  then 
entor  into  private  negptiatiQns.witb  jp^  of-  the  bidders  in  order  to 

12.  Note:  30  Lit.A.<N.B.)  220.         'IT,  Moffett,  etc.,  Go.  Bocfaester, 

13.  Fifienm  v.   C«itial  BltaUti^  178  U.  S.  373,  20  8.  Gt  967,  i4  U,  S. 
Pav.  Co.,  116  Ky.  409,  78  8.  W.  416;  (L.  ed.)  1108.  '  : 

3  Ann.  Cas.  741.      '   '  '  '  •  :  18.  Lige  t.  Board  of  :  P»blje  Works, 

Note:  30  L.R.A.(N.3.)  221;  135  Ala.  187,  33  So*  «78,  93  A.:  S,  R, 

U.  Ma/yland  Pavement  Go.  v:  Ha-  20;  Reanu  v.  Cooley,  171  Cal.  160,  IdS 
hool,  110  Udi  397, 72  AtL  833, 17 Ann.  Pac.  293;  lim.  Gas.  1917A  1260 ;  DU- 
Cos.  649.  -  taotid  v.  Mdnkato,  89  Minn.  48«  03  N. 

16.  Note:  26  UILA.  708.  W.  .911,  fll  L.BJi.  448j  ChippeTW 

K.  Chippewa  Bridge  Co.  v.  Da-i  Bri^  Co.  v.  Darsnd,  122  Wit.  86,  09 
MQd,  122  Wir  86,  00  ST.  W.  603/108  N.  W.  608,  106  A.  S.  B.  Ml.  ^ 
A.  S.  Bi  931.  Note:  26  LJUL  700. 

"■'    lOTl- 1.'  i;  ■  :  -   '■  • 


Digitized  by 


I  308 


KUNIGIPAL  CORPORATIONS 


19  R.  a  L. 


secure  a  lower  bid,'*  but  when  the  statutes  require  competitive  bidding 
Aich  a  oouise  cannot  be  ta^en,  and  if  all  the  bids  are  rejected  there 
must  be  a  second  competition  open  to  all  bidders  on  equal  terms.'* 
Aecording  to  some  decisions  a  second  competition  is  not  required 
where  the  bidder  to  whom  a  municipal  contract  is  awarded  fails  to 
comply  with  the  conditions  for  entering  into  the  oontract  or  abandoiu 
work  under  the  contract,  and  ^e  contract  may  be  awarded  to  another 
bidder  without  a  readvertisement  for  bidS|'  but  there  is  also  author- 
ity to  the  contrary.' 

358.  Power  to  InviU  Bids  Calling  for  Patented  Article.— There 
19  considerable  conflict  of  authority  upon  the  question  whether  a 
municipal  corporation  when  required  by  law  tp  let  its  contracts  by 
oompetitive  bidding  may  include  in  its  specifications  materials  which 
are  Ijhe  subject  of  a  monopoly  or  patent  and  so  must  be  procured 
directly  ox.  indirectly  from  a  single  producer.  It  is  held  in  some 
jut^dKtions  that  there  cannot  be  the  free  competition  contemplated 
by  the  statute  when  one  of  the  materials  required  to  be  used  is  covered 
by  letters  patent,  since  no  one  can  use  the  patented  article  but  the 
patentee  or  his  licensee,  and  from  such  conditions  there  can  only 
arise  a  monopoly  which  prevents  competition  and  encourages 
favoritism  and  fraud.'  In  other  jurisdictions  the  opposite  view  is 
taken,  on  the  ground  that  it  would  bring  tdwut  a  harmful  result  which 
the  legislature  cannot  be  supposed  to  have  intended  if  the  public 
^ould  in  effect  be  barred  from  taking  advantage  of  recent  inventions 
or  obtaining  beneBdal  improvements  because  they  wore  covered  by 
an  authorized  patent,  or  were  the  product  of  an  exclusive  manufacture, 
and  the  producer  did  not  find  it  necessary  to  underbid  his  less  well 
equipped,  competitors,  and  it  is  accordingly  held  that  an  advertise- 
ment for  bids  may  lawfully  specify  an  article  covered  by  a  patent  or 
a  trade  name,  if  tibe  article  is  different  from  other  producte  and  may 
•fairly  be  considered  superior  in  quality.*   In  any  event,  when  the 

19.  Dillinghani  v.  Spartanbniv,  7S  Cas.  741  and  note;  Cartica  t.  Schmidt, 
8.  C.  549,  66  S.  £.  381,  117  A.  8.  R.  202  Mo.  703,*  101  8.  W.  61,  10  Ann. 
917,  9  Ann.  Cas.  829,  8  L.RJL(N.fi.)  Caa.  702  and  note;  Dean  t.  Charlton, 


80.  Chippewa  Bridge  Co.  v.  Bw-  t.  Milwaukee,  128.  Wi&  678, 106  N.  W. 

and,  122  Wis.  86,  99  N.  W.  603,  106  1099, 116  A.  S.  R.  54,  8  Ann.  Cas.  392, 

A.  8.  R.  931.                             .  6  L.RJ|..(N.8.)  680  and  note. 

1.  Leitz       New  Oitoaaa,  136  La.  Notea:  18  L1R.A.  45;  5  L.R.A.(N.S.) 

483,  67  So.  339,  Ana.  Cas.  1916D  1188  680;  46  UR.A.(N.S.)  991. 

and  note.  4.  Sanndera      Iowa  City,  134  la. 

i.  Note:  Ann.  Caa.  1916D  U89.      .  132,  HI  N.  W.  629,  9  L.R.A.(N.S.) 

3.  Fiahburn  v.  Chicago,  171  III.  338,  392;  Hobart  t.  Detroit,  17  Miefa.  246, 

49  N.  E.  532,  63  A.  S.  R.  236,  39  97  Am.  Dec.  185  and  note;  Eohnes  v. 

L.R.A.  482;  &ieg«l  t.  Chicago,  223  111.  Detroit^  120  Mich.  226,  79  N.  W.  200, 

428,  79  N.  E.  280,  7  Ann.  Cas.  104;  77  A.  8.  E.  587  and  note,  45  L.R.A. 

Fineran  v.  Central  Bltolithie  Par.  Co.,  121;  Barber  Aaphalt  Pav.  Go.  v.  Hnot, 

U6  Ey.  496,  76  8.  W.  416,  3  Ann.  100  Mo.  22,  13  8.  W.  98,  18  A.  S.  R. 


412. 


23  Wis.  590,  99  Am.  Dee.  205;  Allen 
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statute  does  not  require  compeUtive  Ridding,  a  contract  may  be  law- 
fully entered  into  by  a  municipal  corporation  pursuant  to  an  advOT- 
lif%ment  requiring  the  ufie  of  a  patented  article.*  It  is  held  in  some 
jurisdictions  that  there  can  be  no  objection  if  the  holder  of  the  patent 
agrees  to  furnish  the  patented  material  at  a  fixed  price  to  any  bidder,* 
but  in  other  jurisdictions  this  is  considered  to  the  extent  of  the  cost 
of  the  material  a  mere  evasion  of  the  statute.'  It  has  also  been  held 
that  a  statute  which  requires  that  the  advertisement  for  bids  shall 
state  the  kii^d  of  material  to  be  used  but  not  the  brand  of  material  oi 
the  name  of  the  manufacturer  thereof  is  violated  by  a  notice  which 
designates  a  specific  kind  of  material,  patented  and  controlled  by 
one  company  and  furnished  to  bidders  at  only  one  price.' 

359.  Requirement  that  Contractor  Shall  Keep  in  Repair. — A  pro- 
vision in  a  municipal  contract  for  the  construction  of  a  public  w<>rk 
that  the  contractor  shall  keep  the  same  in  repair  for  a  ^ecified  period 
after  its  completion  is  not  objectionable  as  cutting  off  full  and  free 
competition  in  bidding,  or  as  tending  to  cause  the  contraator  to 
Increase  the  amount  of  Ms  bid  and  t&tis  increase  the  burden  on  the 
general  taxpayers  since  the  taxpayeor  has  an  ample  quid  pro  quo  in 
the  added  incentive  to  the  conb^ctor  to  do  the  work  well'  The 
question  as  to  the  power  of  a  municipal  corporation  to  bind  a  con- 
tractor to  repair  a  public  work  which  he  has  constructed  generally 
arises  from  the  fact  that  tiie  construction  of  public  works  is  often  met 
by  special  assessment,  but  the  repair  of  such  works  is  paid  for  out  oi 
funds  raised  by  genenU  taxation,  ^d  municipal  corporations  are 
ordinarily  not  authorized  to  raise  money  by  special  assessment  to  pay 

530,  8  L.R.A.  110;  Newark  v.  BonneU,  L.K.A.(N.S.)  990  and  note;  Kilving- 

57  N.  J.  L.  424.  31  Ati.  408,  51  A.  8.  ton  v.  Snperior,  83  Wis.  222,  63  N. 

B.  609;  R«ed  v.  Roeklifl-OibBon  Const.  W.  487, 18  L.R.A.  45  and  note. 
Co..  25  Okla.  633,  107  Pac.  16)3,  138     Kote:  46  LJLA.(N.S.)  992L 

A.  S.  R.  937;  Johns  t.  Pendleton,  66  7.  Biegd  V.  CMeago,  223  lU.  428, 
Ore.  182,  133  Pae.  817,  134  Pae.  312,  79  N.  £.  280,  7  Ann.  Gaa.  104;  Dean 
Ann.  Cbs.  1915B  454  and  note.  46  v.  COurtoton,  28  Wis.  590,  99  Am.  Dee. 
Ii.R.A.{N.S.)  990  and  note;  Cfreat  205;  Allen  t.  MUwankee,  128  Wis.  678, 
Korthem  R.  Co.  T.  Ltevenworth,  81  106  N.  W.  1099,  116  A.  8.  R.  54,  8 
Wash.  511,  142  Fml  1166,  Ann.  Gas.  Ann.  Gaa.  392,  6  LJIjL(N.S.)  680 
1916D  239.  and  note.  ■ 

Notes:  3  Ann.  Caa.  746;  10  Ann.     Note:  Ann.  Gaa.  191SB  4eL 
Cas.  709.  8.  Pollook  v.  Kansas. City,  87  Kan. 

5.  DiUingham  r.  Spartanburg,  75  8.  205,  128  Pac.  985^  42  Ii.Rjk.(M.S.) 

C.  649,  66  1.  E.  381, 117  A.  S.  R.  917,  465. 

9  Ann.  Caa.  829,  8  L.R.A.(N.S.)  412.     9.  Barber  AsphaH  Pav.  Go.  v.  Lonia- 

6.  Sanndere  v.  Iowa  City,  134  la.  viUe,  123  Ky.  687,  97  S.  W.  31,  9 
132,  111  N.  W.  629,  9  L.R.A.(N.S.)  L.R.A.(N.S.)  164;  Wilson  v.  Trenton, 
392;  Reed  v.  Roekfiff-OifoBon  Goiuit.  61  N.  J.  L.  699,  40  Atl.  576,  68  A.  B. 
Co.,  25  Okla.  633,  107  Pae.  168,  138  B,.  714,  44  L.aA.  540;  DilUngfaam  v. 
A.  8.  R.  037;  Johns'  Pendleton,  66  Spartanburg,  76  S.  C.  549,  56  S.  B. 
Ore.  182,  133  Pae.  B17,  134  Pae.  312,  381,  117  A.  S.  R.  917,  9  Ana.  Caa. 
J^im,  Cas.  1915B  454  and  note,  46  829,  6  L^.(N.S.)  413. 
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for  repairs.  Where  the  municipality  seeks  to  biud  a  contractor  to 
make  repaira  'the  question  at  once  arises  whether  ot  not  the  burden 
of  paying  for  repairs  whicb  should  rest  upon  'the  municipality  is 
thereby  imposed  upon  the  abutting  owners  subject  to  assessment  for 
construction  on  the  theory  that,  bfiing  bound  to  repair,  the  con- 
tractor must  have  included  the  estimated  cost  of  repairs  in  the  amount 
charged  for'  construction.  Such  a  provision  is  not  objectionable  even 
when  the  cost  of  the  work  is  to  be  met  by  special,  assessment  if,  when 
the  assessment  is  levied,  the  property  owners  are  entitled  to  show 
that  the  price  nominally  chairged  for  construction  was  really  in  part 
for  repair,  and  to  have  the  omomit  attributable  to  repair  deducted 
from  their  asse^ment.*"  .  But  when  the  persons  assessable  have  no 
such  righj^  it  is  generally  held  that  a  provision  in  a  contract  for  the 
construction  of  a  public  work  the  cost  of  which  is  to  be  met  by 
special  assessment  requiring  the  cod  tractor  to  keep  the  work  In  r^air 
for  a  specified  period  after  its  construction  reu-lers  the  contract  void." 
When,  howe^trer,  the  contract  is  not  a  general  one,  to  repair  all  defects 
in  the  work  howeivCT  caused,  but  merely  to. repair  defects  due  to  defec- 
tive workmanship  or  material,  it  is  a  m»-e  guaranty  of  the  quality 
of  the  work  and  is  clearly  unobjectionable,**  and  the  same  bus  beou 
held  to  be  true  even  when  the  agreement  to  repair  was  ^neral  if  it 
covered  only  a  i>eriod  for  which  the  work  if  properly  constructed  would 
stand  without  repair,  fo  that  the  provision  is  really  merely  a  gunrauly 
of  proper  constniction.** 

360.  Ratiiication  of  Invalid  Coiitracts.«It  is  dear  that  the 
attempted  ratiiication  by  a  municipal  corpoiixtion  of  a  contract  which 
it  has  no  power  to  enter  into  is  ineii'ectual,  and  cannot  render  the 
coulrac-t  a  binding  obligation.^^    So  also  when  the  mode  in  which  a 

10.  Wilson  V.  TreAton,:01  N.  J.  L  155  Mo.  301,.  66  £  W.  449,  48  L.R.A. 
599,  40  Atl.  675,  68.A.  S.  R.  714,  41  2S5;  Barber  A^pbalt  Pav.  Co.  v 
hJtJ^  640  and  note.                   .  ]<Vencfa,  158  Ko.  634,  58  S.  W.  934,  54 

11.  A'lutticdB'  MaeAdamixiog  Go^  L.RA.  492  4n4  note,  affirmed  181  U. 
Piingle,  IBO  Cal.  226,  62  Pao..394,  80  S.  324,  21  S.  Ot.  625,  45  U.  S.  (L.  ed.) 
A.  S.  124  and  uoLe,  52  L.R.A.'  264;  879;  Alien  v.  Ltbaap,  IBS  Ho.  692,  87 
Porthnd-  T.  KtiBninoas.  Pav.  Co.,  33  &  .W.  020,  3  Ann.  <Caa.  306;  People 
Ore.  307,  52  Pac.  28,  72  A.  S.^  R.  713  v.  Featherstonhaugh,  172  N.  Y.  112. 
and  note,  44  LJLtA..  527  and  not&  -  64         80%  60.  |..B,A.  768. 

IS.  Shank  v.  Smitii,  157  Ind  Ml,     14.  Marsh  t.  Fnlton  Covntr,  10 

61  N.  £.  932,  £6  hSLA.  564;  Bobert-  WaO.  676, 19  V,  S.  (L.  ed.)  1040;  Nor- 

son  V.  Omaha,  55  Neb.  718,  76  N.  W.  .ton  t.  Shelby  Gonnty,  118  U.  S.  425, 

442,  44  UJRJk.  S34-al^  -notcL   '  ff  S.  Ct..liai,  30  U.  S.  (L.  ed.)  178; 

Note:  44  L.R.A.  538.  Katceabeiger  t.  Aberdeen,  121  U.  S. 

18.  Diver  t.  Keokuk  Sav:  BBnk,126  172,  7      Ct.  -947,  80  U.  S.  (L.  ed.) 

Za.  691,  102  N.  W.  542,  3.  lAnn.  Cju.  911;  Zottmaa  t*  San  Aaneiaoo,  20  CaL 

669;  Seaboard  Nat.  Bank  v.  WoesteU,  86,  81  Am.  Jiea.  96;  Uinnoipolia,  etc., 

147  Mb.  467,  48 -S.  W.  939,  48  UKJl.  EUectrie  TiflCtion  Co.  v.  Minneapolw, 

aZ»;BKber  A8pltalt-Pav.Co.T.HcMl,  124  Minn.  351,' 145  K.  W.  609,  50 
.S  .      ■'..!.    I  ^      1074      J-  .  . 
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municipal  corporation  may  act  on  any  given  subject  is  prescribed  by 
its  charter  the  mode  must  be  followed,  and  no  action  not  taken  in 
the  prescribed  mode  can  be  ratified  in  disregard  of  tb^t  mode  by  any 
aubaequent'  action  of  the  corporate  authorities.  Were  this  not  so  a 
municipal  corporation  would  be  able  to  do.  retroactively  what  it  is 
prohibited  from  doing  originally.'*  For  this  reason  w^len  a  contract 
is  invalid  because  of  the  failure  to  comply  with  certain  essential  pre- 
liminary requirements  of  law,  the  contraxit  cannot  be  ratified  by  the 
municipality  unless  such  requiremenfe  are  complied  with."  A 
municipal  corporation  may,  however,  ratify  a  contract  which  it  might 
lawfully  havQ  made  at  the  time  of  such  ratification,  although  it  had 
no  such  power  when  flie  contract  was  executed.^'  So  it  is  competent 
for  «  municipal  corporation  to  ratify  a  contract  and  thereby  to  make 
it  ft  binding  obligation,  acting  through  its  authorized  agencies  and 
in  the  manner  prescribed  by  law  for  making  contracts  of  such  a 
character,  if  the  contract  was  within  its  general  corporate  powers  but 
was  invalid  because  defectively  or  irregularily  executed,*'  or  because 
the  officer  or  agent  who  purported  to  execute  it  on  behalf  of  the' 
municipality  had  not  the  requisite  authority.'*  Municipal  corpora- 
tions are  not  to  be  presumed  to  recognize  and  incidentally  ratify  and 
oonfirra  the  acts  of  &eir  officers,  done  beyond  tiie  scope  at  their 
authori^.  Acts  of  ratification  by  such  bodies  politic  should  be  direct, 
explicit,  unequivocal,  with,  full  knowledge  of  the  facts  and  with 
intent  to  recognize  the  validity  of  the  obligation."  The  ratification 
of  a  contract  by  municipal  corporation  need  not^  however^  be  express. 
The  recognition  of  a  contract  made  in  its  behalf  by  the  corporation, 

L.R.A.{N.S.)  143;  Wilson  v.  Mitchell,     Note:  t.E-A.mSA  1028. 

17  S.  D.  515,  §7  :N.  W.  741,  106  A.  S.     18.  Gutta-Pereha,  etc.,  Mi^.  Co. 

B.  784,  6»  LLIt  A.  -158.  O^ralatfas  40  Neb.  776,  GO  iS.  W.  513^. 

Not«8t  &9  A.  S,  JEL  649}  L.&.A.  42  A.  a  R,  69£. 
1915A^025,  1026,  .  Note :  I^R.A.1916A  102»  et  seq. 

IB.  Bloomfleld  v.  CJiarter  DatBank,  19.  Kverts  v.  Rose  Grove  Tp.,  77' 
121  U.  S.  121,  7  S.  Ct  865,  30  U.  S.  la.  37,  41  N.  W.  478, 14  A.  S.  Bi>364f 
(U  ed.)'  9^;  ZotUuaa  v.  San  EW-  .Mnzpky  t.  Albino,  32  Ore.  106,  S9t 
cisoo,  20.  CsL  96,  81  Am.  D««.  96*        Pac.  3^,  29.  A.  S.  B.  578  and  r^te; 

16:  Indianapolis  t.  Waim,  144  Ind.  MeConmck'B  Appeal,  165  Pa.  St.  386, 
175,  42  N.  E-  901,  31  L.E.A.  743  :  30  Atl.  986,  44  A.  S.  R.  671  and  note; 

Havtti  v.  Weston,  87'  Vt.  7,  86 
alia,  .40  Neb.  rrs,  59  N:  W.  513,  42  A.  Ml  909,  iS' 1^^:^.(9.8,)  ' ^  taxA 
S.  ft.  690  and,  note;  Oiippewa  Bridge  note. 

Co.  v:  D&ralld,  122  Wis.  fe,  99  K.  W.  Notes:  59  A.  8.  ft.  640;  L.R.A. 
6O5,I0ffA.  S;R.931.  ■  1915A 1029.  ^'      ^       /  . 

Note:  Ii.It.A.1915A  1026,' 1027..  '    [    'SO.  Baltimore  V.  Iteynoiaff,  20  Md. 

IJ.  Katisenberger  V.  .  Afefprdeen,  121  1,  83  Am.  Det.  (S35  ibd  note;  Mtnphy 
V.  S.172,  7  S.  Ct  947,  30  V.  S.  ,(L.  v.  Albina,  22  Ore.  lOB,  29  Pac.  353,  29' 
od.)  9llt  West  T.  ChehalU,  12  Wash.  A.  S.  R.  678;  Wilsbn  t.  UitcheU,  17 
36^,  tt  Pac.  171,  50  A.  S.  R.  896  and  8.  t».  516,  97  N.  W.  741,"  106  A.  S.  R. 
notb; -Mills  v.  Gleiipon,  11  Wis.  470,  784,  66-L^.A.  168. 
78  Am.  Dee:  72L    '      ■    '  *Note!  11R.A.19I6A  10&3,  1«M,- 

5,076  •  ■      -  •■  <-    /  ^   .  . 
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if  with  full  knowledge  of  all  the  facts,  and  of  a  character  clearly 
indicatix^  the  intention  of  the  corporation  to  assume  the  burdens  of 
the  contract  and  receive  the  benefitB  thereof,  will  constitute  a  ratifica- 
tion of  it,  if  the  contract  is  within  the  scope  of  the  general  powers  of 
the  corporation  to  make.'  The  retention  or  even  the  use  of  property 
delivered  to  a  municipal  corporation  under  an  invalid  contact  will 
not  constitute  a  ratification  of  the  contract;'  unless  the  use  is  by  the 
direction  of  the  officers  having  power  to  enter  into  a  contract  for 
the  purchase  of  the  property,  with  knowledge  of  the  invalidity  of 
die  original  contract,  and  with  intent  to  appropriate  the  property  to 
the  use  of  the  corporation.*  When  the  contract  relates  to  work  upon 
a  public  street  wi^iin  a  municipality,  no  ratification  can  be  infored 
from  the  fact  that  the  street  is  subsequently  used  by  the  public* 

361.  Conclusiveness  of  Engineer's  Certificate  as  to  Performance. — 
It  is  usually  provided  in  contracts  for  the  construction  of  public 
works  entered  into  by  municipal  corporations  that  the  work  shall  be 
done  under  the  supervision  of  the  city  engineer  and  that  no  payment 
shall  be  made  except  upon  bis  certificate  that  the  work  has  been 
properly  performed,  and  it  is  well  settled  that  the  appioval  of  the 
work  b^  the  city  en^neer  under  whoee  supervision  a  contract  for 
public  improvement  is  to  he  performed  will,  in  the  absence  of  fraud 
or  concealment  which  prevents  a  discovery  of  imperfections,  estop 
the  municipality  from  contesting  the  contractor's  right  to  the  con- 
tract price  because  of  failure  to  perform  the  work  according  to  the 
specifications,  bo  far  as  defects  are  concerned  which  were  discoverable 
by  reasonable  attention  to  the  duties  of  inspection,*  but  when  the 
decision  is  arbitrarily  made,  or  bad  faith  and  fraud  appear,  the 
dedaion  is  not  conclusiTe  against  the  municipality.*  So  in  tiie  absence 
(tf  proof  of  fraud,  acceptance  by  a  city  of  authorised  contract  work, 
bpon  the  certificate  of  a  public  officer  that  it  was  ri^tly  done,  is 
prima  fade  evidence  in  favor  of  the  ci^  as  to  the  completion  and 
vanner  in  wljich  the  work  was  perfomoed.'  It  is  also  well  settlod 
that)  in  the  absence  ot  fraud  or  bod  faith,  oontraotors  with  monici- 
palities  are  oonduded  by  dae  deddMU  of  engineers  and  like  oflOoan, 

1.  CuiBingham  v.  Umatilla  Gonntj,  Pao.  353,  29  A.  S.  R.  STS! 
57  Ore.  517,  112  Pae.  437,  37  T,iB.i.     6.  Omafaa  r.  Hammond,  94  V.  S.  98, 


3.  Union  School  Fnnutim  Co.  note;  MoGnira  t.  Rapid  City,  6  Dak. 
School  Dist  No.  60,  50  Ean.  727,  32  346y  43  N,  W.  706,  5  L.RJL  752. 
Pac.  368,  20  L.R.A.  136.  «.  Note:  23  LilJl.(N.S.)  321,  322. 

Note:  L.R.A.1915A  1036,  1037.  And  see  CoNiftAOTB,  voL  6»  p.  M2  efe 

4.  Taft  T.  Montogne,  14  Atasa.  862,  seq. 

7  Am.  Dec  215;  McDonald      New  7.  New  Orieani  t.  Halpia,  17  La. 

York,  68  N.  Y.  23,  23  Am.  Bep.  144;  Ann.  186,  87  Am.  Dee.  62£ 

Unrphy  t.  Albina,  22  Ore.  106,  29   . 


(N.S.)  1051. 
Note:  I.^AJ915A  1034. 
2.  Note:  LJI.A.1915A  1036. 


Pao.  308,  23  LJ;.A.(N.S.)  317  and 
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where  the  contract  contains  a  stipulation  tliat  the  ODgineer's  certificate 
shall  be  concluaive,  and  that  the  contractor  cannot  maintain  an  action 
for  the  stipulated  price  when  ihe  engineer  has,  in  good  faith,  with- 
held his  certificate.  But  where  bad  faith  appears  or  the  decision  is 
arbitrary,  the  contractor  is  not  concluded.*  The  authority  of  the 
engineer  is  limited  to  questions  of  fact;  he  has  no  power  to  oondude 
the  parties  by  his  decision  upon  questions  of  law  *  When  a  city 
council  whidi  has  authority  to  make  a  contract  modifies  a  contract 
already  entered  into,  with  the  consent  of  the  contractor,  he  may 
recover  on  the  contract  if  the  engineer  certifies  that  it  was  performed 
as  modified.*^ 

362.  Compensatiott  for  Extn  Work.— Hunidpal  oorporations 

have  so  frequently  been  defrauded  by  exorbitant  claims  for  extra 
work  under  contracts  for  public  improvements  that  it  has  become 
usual  to  insert  in  contracts  a  provision  that  the  contractor  shall  not 
be  entitled  to  compensation  for  extra  work  unless  it  has  been  ordered 
in  a  particular  manner.  When  the  statute  requires  the  certificate 
of  the  proper  officer  that  certain  work  is  necessary  to  complete  or 
perfect  a  particular  job  which  is  being  performed  for  a  municifnl 
corporation,  or  that  any  supply  is  needeid  for  a  particular  purpose 
in  connection  therewith,  such  certificate  is  conclusive  as  between  the 
one  contracting  to  furnish  such  work  or  suf^ly  and  the  municipality 
where  there  is  no  allegation  of  fraud,  and  where  the  facts  indicate 
that  the  necessity  certified  is  a  possible  incidnat  of  such  work  or 
supply Statutes  restricting  recovery  for  extra  work  have  no  appli- 
cation, however,  to  a  case  in  which  the  representatives  of  the  munici- 
pali^  require  the  contractor  to  perform,  as  part  of  his  contract, 
work  which  he  rightly  contends  is  not  c^ed  for  hereby.  When 
the  munieipal  rei^esoQtatiTe  without  collusion  and  against  the  con- 
tractor's opposition  requires  the  latter  to  do  something  as  covered 
by  his  contract,  and  the  question  whether  the  thing  required  is 
embraced  within  the  contract  is  fairly  debatable  and  its  determination 
surrounded  by  doubt,  the  contoictor  may  comply  with  the  demand 
imder  protest  and  if  it  subsequently  turns  out  that  he  was  right, 
recover  the  additional  eapeuse  he  has  been  put  to,  not  as  extra  work, 
but  as  damages,  for  the  breach  of  the  contract.'*  When,  however,  one 
who  enters  into  a  contract  with  a  municipal  corporation  for  tiie 
construction  of  a  public  work  agrees  that  the  engineer  shall  have 
the  right  to  make  alterations  in  the  plan,  which  shall  not  constitute 
a  claim  for  damf^es,  he  cannot  maintain  an  action  for  damages  if, 

8.  Nota:  23  LJt.A.(N.S.)   322  et  L.B.A.  678. 
seq.  n.  Brady     New  Yo^  112  N.  T. 

9.  King  Iron  Bridge,  etc,  Co.  v.  St  480,  20  N.  E.  390,  2  L.B.A.  751. 


10.  Westoa  v.  Syracose,  158  N.  T.  Yo2^  200  N.  T.  149, 93  N.  £.  480, 140 
274,  53  K.  S.  12,  70  A.  S.  B.  472.  43  A.  S.  B.  63S. 


12.  Borough   Const.   Co.  t.  New 
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through  suq}^  change  of  plan,  the  work  ia  rendered  more  costly  to 
him." 

363.  Protection  from  DeUys  and  Defaults  of  Contractor^A 

municipal  coiporation  in  entering  into  a  contract  for  the  construc- 
tion of  a  public  work  usually  makes  provisionj  by  requiring  a  bond 
from  the  contractor  or  wittiholding  part  of  the  purchase  price,  to 
protect  itself  from  the  delays  and  defaults  of  the  contractor,  but 
even  when  the  contract  provides  for  deductions  from  the  stipulated 
price  in  case  of  failure  to  complete  the  work  within  the  specified  time, 
if  the  failure  of  the  contractor  to  complete  the  work  when  agreed 
ia  due  to  the  delay  of  the  municipality  in  completing  its  portion 
of  the  work,  no  deduction  may  be  made.**  In  some  states  the  form 
of  the  bond  is  provided  for  by  statute;  but  it  has  been  held  that 
a  bond,  intended  to  be  given  in  compliance  with  the  statute,  bat 
which  fails  in  substantial  compliance  therewith,  will  constitute  a 
valid  obligation  at  common  law,  if  entered  into  voluntarily  by  com- 
petent parties,  for  a  lawful  purpose  and  upon  a  sufficient  considerar 
tion.*^  Where  certain  work  is  to  be.  paid  for  in  specitd  tax  bills 
against  the  lots  in  the  distdct  and  the  contractor  fsils  to  complete 
the  work  so  that  the  municipality  is  compelled  to  relet  the  work 
at  a  higher  price,  the  loss  or  burden  falls  upon  the  property  own- 
ers, and  the  munic^Mlity  cannot  recover  therefor,  either  as  trustee 
for  them  or  on  its  own  account,  upon  the  bond  of  the  contractor.** 
When  a  contractor  agrees  to  keep  the  work  in  repair  for  a  ^ecified 
number  of  years  after  its  completion^  hia  obligation  ia  not  limited 
by  implication  to  repairs  made  necessary  by  defeotiye  workmanship 
or  material  in  the  construction,  but,  even  if  it  doea  not  include 
convulsions  of  nature  which  could  not  be  antacipated,  it  dote  include 
injury  to  the  work  from  external  causes.*' 

364.  Protection  of  Laborers  and  Haterlahnen^It  is  generally  held 
that  even  without  express  legislative  authority  a  municipal  oorporsr 
tion  may  make  provision  for  the  protection  of  those  furnishing  labor 
or  materials  upon  its  public  works  by  stipulating  that  the  contractor 
shall  not  receive  his  final  payment  until  the  claims  of  the  laborers 
anid  materialmen  axe  satisfied,**  and  statutes  are  veiy  common  whiob 

IS.  Denter  v.  Hindry,  40  Colo.  42,  ubnts. 
90  Pae.  1028,  11  L.R.A.(N.S.)  1028.       17.  Bairber   Asphalt  Pav.   Co.  v. 

14.  King  Irtfn  Bridge,  etc.,  Co.  v.-  Louisville,  123  Ky.  687,  97  S.  W.  31, 
St.  Louis,  43  Fed.  768,  10  L.Rj^.  826  9  L.R.A.(N.S.)  164  and  note. 

and  note.  18.  Denver  v.  .Hindry^  40  Colo.  42, 

15.  Portland*.  BitaminouBPav.  Co.',  90  Pac.  1028,  11  L.R.A.(N:S.)  1028 
B3  Ore.  307,  62  Paa  28,  72  A.  S.  B.  and  not«;  Knapp  v.  Swanoy,56  Mich. 
713  and  note,  44  L.B.A.  527.  345.  23  N-  W.  162,  56  Am.  Sep.  397; 

:16.  St.  Lonifl  V.  Anderson, -  229  Mo.  ^*  V'us  y.  Ton  Phul,  133  llo.  561, 
181,  129  S.  W.  528,  138  A.  S..E.414.  M  8.  W.  843,  54  A.  S.  R.  695. 
And  see  Spicul  ob  Local  Assiss- 
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rajuire  municipal  corporations  to  protect  laborers  and  materialmen 
in  this  manner,  or  by  taking  a  bond  conditioned  upon  the  perform- 
ance of  this  duty.  AVhen  such  a  statute  ia  limited  in  its  application 
to  labor  or  materials  furnished  under  a  contract  to  construct  public 
works  belonging  to  a  municipal  corporation  it  docs  not  include' 
highways,  the  fee  of  which  is  in  the  abutting  owners  unA  the  case- 
ment in  the  public  at  large.*'  It  is  held  by  the  weight  of  authority 
that  diero  is  such  a  privity  of  contract  that  laborers  and  materialmen 
are  entitled  to  sue  in  their  own  names  on  a  bond  of  this  character,*^ 
unless  the  court  is  of  opinion  that  tlie  bond  was  intended  for  tlio 
protci-tiqn  of  the  munidp.ility  and  not  of  third  patries.'  Wlien." 
however,  the  municipality  has  merely  retained  part  of  the  amount 
clue  the  contractor  under  an  ordinnneo  requiring  the  contrnctor  ai 
the  time  of  final  settlement  to  show  that  all  claims  for  labor  and 
uiatcriais  have  been  paid,  it  has  been  held  that  a  bill  in  equity  will 
not  lie  on  behalf  of  a  materialman  to  reach  and  apply  such  fund  to 
the  payment  of  his  claim  *  There  is  some  conflict  of  authority 
whether  personal  property  used .  and  ,consurae<J  in  the  construction 
of  a  public  work,  hut  not  forming  part  of  the  completed  work,  sut-h 
as  i'Oiil  uscd^in  engines,  comes  within  the  protection  of  such  statutes,' 
but  at  any  rate  a  materialman  who  furnished  goods  to  the  contractor 
appropriate  for  use  as  part  of  the  completed  structure  and  which  were 
delivered  for  the  purpose  of  being  so  used  may  recover  ou  the  bond 
without  showing  that  the  material  was  actually  used  in  the.  construc- 
tion of  the  work.*  There  appears  to  be  some  conflict  of  authority 
as  to  -tlie  rights  of  materialmen  and  laborers  under  a  bond,  where 
such  a  Ixmd  is  not  in  the  form  required  by  the  statute,*  but  in  a 
suit  on  the  bond  the  sureties  are  estopped  from  setting  up  aa  a  defense 
that  the  contract  was  ultra  vires  of  the  municipality.*  It  is  held 
by  the  weight  of  authority  that  subcontractors  are  not  protected  by 
bonds  given  by  contractors  for  the  benefit  of  materialmen  and  labor- 
ers.' 

365.  Effect  of  Provision  for  Payment  Out  of  Special  Fund. — When 
a  muTiicipal  corporation  enters  into  a  contract  for  the  construction 
'of  a  public  work  which  it  has  authority  to  construct  and  it  is  agreed 

19.  Xote:  11  Ann.  Cas.  594.  3.  Note:  49  L.R.A.{N.S.)  1182. 

20.  St.  Louis  V.  Von  Phul,  133  Mo.  4.  Red  Wing  Sewer  Pipe  Co.  v.  Don- 
Sei,  34  S.  W.  843,  64  A.  S.  R.  695  nelly,  102  Minn.  192, 113  N.  W.  I,'l2* 
and  note.  A.  S.  R.  619. 

Note:  49  L.R.A.(N.S.)  117&-1179.       6.  Note:   49   L.R.A.(N.S.)  1183- 

1.  Electric  Appliance  Co.  v.  United  1185. 

Stntea  Fiaelity,  etc.,  Co.,  110  Wis.  434,  6.  Bell  v.  Kirkland,  102  Minn.  213, 
85  K.  W.  648,  53  L.R.A.  609.  113  N.  W.  271,  130  A.  S.  R.  621,  13 

2.  Lombard  GovmiOT  Co,  v.  Balti-  L.R.A.(N.S.)  793  and  note. 

more,  121  Md.  303,  88  Atl.  140,  Ann.  7.  Note:  49  UR.A.(N.S.)  1185- 
Cas.  1S15B  865,  48  L.R.A.(2).S.)  678.  1188. 
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that  the  contractor  shall  take  his  pay  in  municipal  bonds,  if  it 
appears  that  the  municipality  had  no  power  to  issue  bonds  for  such 

a  purpose  the  municipality  is  liable  for  the  contract  price,'  and  when; 
under  similar  conditions,  it  is  provided  that  the  contractor  shall  be 
compensated  out  of  the  special  assessments  levied  for  the  construction 
of  the  work,  and  that  the  municipality  shall  not  otherwise  be  liable, 
if  it  appears  that  it  has  no  power  to  levy  assessments  for  such  a 
purpose  the  municipality  is  liable  for  the  contract  price When  a 
city  enters  into  a  contract  for  the  construction  of  a  public  improve- 
ment and  the  only  way  provided  for  payment  is  through  a  special 
assessment,  it  is  the  duty  of  the  city  to  collect  the  assessment  and 
turn  over  the  proceeds  to  the  contractor;  and,  if  it  does  not  pro- 
ceed with  reasonable  diligence  to  do  so,  he  may  and  should  proceed 
by  mandamus  to  compel  such  action  on  its  part;  but,  if  tihe  «ty 
disables  itself  from  performing  the  contract  by  some  act  which  ren- 
ders the  assessment  void  and  uncollectable,  or  if  it  refuses  to  perform 
the  contract,  then  the  contractor's  remedy  against  the  city  is  by 
action  for  breach  of  the  contract." 

366.  Assignment  of  Contraots. — In  the  absence  of  ttcpress  proTi* 
mon  in  the  contract  to  the  contrary,  a  contractor  may  assign  a  con- 
tract nnth  a  municipal  corporation  to  a  third  party.'*^  At  law  there 
can  be  only  a  total  assignment  of  the  contract;  the  municipality 
cannot  be  obliged  to  pay  part  of  the  amount  due  to  one  person  and 
pitrt  to  another,!*  y^y^^  this  right  may  be  waived  by  the  municipal- 
ity," and  in  equity  there  may  be  an  effectual  assignment  of  part 
of  an  entire  debt  without  the  consent  of  the  municipality.**  The 
assignee,  to  protect  himself,  must,  of  course,  notify  the  municipality 
of  the  assignment,  but  tlie  rule  that  notice  to  the  Bg«at  of  a  party, 
whose  duty  it  is,  as  such  agent,  to  act  upon  such  notice,  or  to  com- 
municate it  to  his  principal  in  the  proper  discharge  of  hjs  trust  as 
agent,  is  legal  notice  to  his  princi|ml,  appUc:^  as  well  to  the  agents 
of  municipal  corporations  as  to  those  of  privuVe  persons.**  Notice 
to  the  comptroller  or  other  chief  disbursing  officer  is  notice  to  the 

8.  Hitchcock  v.  Galveston,  96  U,  S.  57  Am.  Dec.  435.  And  see  Assign- 
341,  24  U.  S.  (L.  ed.)  659.  mbsts,  vol.  2,  p.  601  et  soq. 

9.  Barber  Asphalt  Pav.  Co.  v.  Har-  12.  James  v.   Newton,   142  Mass.' 
risburg,  64  Fed.  283,  28  U.  S.  App.  366,  8  N.  E.  122,  56  Am.  Rep.  692. 
108,  12  C.  C.  A.  100,  29  L.R.A.  401:  13.  Bnrditt  v.  Porter,  63  Vt.  296, 
Iowa  Pipe,  etc.,  Co.  v.  Callanan,  125  21  Atl.  956,  25  A.  S.  R.  763. 

la.  358,  101  N.  W.  141,  106  A.  S.  R.  14.  James  v.  Newton,  142  Mass.  366, 

311,  3  Ann.  Cag.  7,  67  L.R.A.  408  ;  8  N.  E.  122,  56  Am.  Rep.  692;  Field 

Louisville  V.  Bitzer,  115  Ky.  359,  73  v.  New  York,  6  N.  Y.  179,  57  Am.  Dec. 

S.  W.  1115,  61  L.P..A.  434.  435. 

10.  Weston  v.  Syracuse,  158  N.  Y.  15.  Burditt  v.  Porter,  63  Vt.  296, 
274,  53  N.  E.  12,  70  A.  S.  R.  472,  43  21  Atl.  956,  25  A.  S.  R.  763.  And  see 
L.R.A.  673.  AssXQNiLRUTS,  vol  i,  p.  622  et  seq. 

11.  Field  T.  New  York,  6  N.  T.  179, 
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oorpfflr^ttum.^  So  also,  in  the  caae  of  an  assignment  of  a  claim 
against  a  town,  notioe  to  one  of  the  selectmen  is  suffident.*'  When 
the  contractor  owes  money  to  the,  municipality,  it  may  set  off  its 
daim  against  the  amount  due  under  the  contract,  although  the 
oonbactor  has  assigned  his  olaim.'*  Municipal  corporations  fre- 
quently include  in  their  contracts  a  provision  that  the  contract  shall 
aol  be  assignable.  One  of  the  purposes  of  this  provision  is,  mani- 
festly, to  prevent  a  collusive  arrangement  between  parties  who  might 
otherwise  be  bidders  on  the  contract,  by  which  tiie  city  would,  be 
deprived  of  the  benefit  of  competition  between  them,  and  one  of  their 
number  enabled  (perhaps)  to  obtain  an  award  of  the  contract  at  an 
exorbitant  figure.  The  importance  of  such  provisions  in  municipal 
contracts  is  great ;  and  they  will  be  strictly  enforced  by  the  courts.'* 
Such  a  stipulation  applies  not  only  to  the  obligation  of  the  contract, 
but  to  the  right  to  receive  payment  for  work  done  thereunder  as 
weU». 

367.  CanceUatioa  and  Reformation. — Upon  proper  grounds  a  court 
of  equity  will  cancel  or  reform  a  contract  entered  into  by  a  munici- 
pal eo]^>oration,i  but  if  a  party  voluntarily  enters  into  a  contract 
with  a  municipal  corporation  which  proves  to  be  impossible  to  per- 
form, equity  will  not  by  decreeing  a  cancellation  of  the  contract  help 
such  a  party  to  put  the  whole  loss  upon  the  municipality,  but  will 
leave  the  parties  to  such  remedies  as  th«y  may  have  in  a  court  of 
law,* 

Xm.  liiABiurr  at  Tata 

368.  la  General. — It  was  well  settled  at  common  law  that  a  mora 
territorial  subdivision,  suc^  as  a  county  tut  a  hundred,  was  not  liable 
for  the  n^ligwce  of  its  officers.*  Such  a  body,  while  H  in  a  eertain 
sense  oonstitutes  a  l^al  entity,  is  not  considered  a  municipal  corpc 
ration.  It  is  not  self-governing,  and  its  inhabitants  enjoy  no  privi- 
leges or  immunities  not  shared  by  otheir  subjects  of  l^e  kingdom. 
Its  officers  are  not  under  the  control  of  its  inhabitants.  Furthermore, 
it  was  considered  that  there  wwe  difficulUes  in  getting  such  a  body 
into  court,  and  satisfying  a  judgment  against  it*  In  the  caae  of  a 
true  municipal  corporatioU  tiiere  were  no  such  inherent  diffioultiee^ 

1&  Field  r.  New  Tork,  6  K.  T.  179,  1.  Bee  geaenfo,  CAXKSUMiOV  of 
97  Am.  Deo.  436.  Ihskbcmbhts,  toL  ^  p.  ^  et  seq.; 

17.  Bnsditt  v.  Porter,  63  Tt  296, 21  Bvonuxunr  or  iKSTEuaoKTS, 

Ati  066,  26  A.  S.  R.  763.  8.  Da  Boia  t.  Da  Bos  City  W«t« 

18.  Clement  t.  FhUaddphia,  137  Ps.  Works  Co.,  176  Pa.  St.  430,  36  AtL 
St  328,  20  AU.  1000;  21  A.  S.  B.  876.  248,  S3  A.  8.  B.  678,  34  LJB.A.  92. 

10.  De  Vita  t.  Lopicte,  77     J.  £q.     3.  Hill  v.  Boeton,  ISS  Van.  344,  23 
583,  77  AtL  636,  Aon.  Caa.  1912A  302  Am.  Bep.  332. 
attd  Boteu  4.  See-snpi^pai.  4. 

,    90.  Note:  Ann.  Cai.  1012A  364. 
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aad  such  a  corporatioa  could  undoubtedly  sue  and  be  sued,  but  there 
were  technical  objection's  to  maintaihing  an  action  of  trespass  agaiuEft 
such  a  corporation,  because  the  process  in  this  action  could  be  applied 
only  to  living  pem)ns,  and  there  were  similar  objections  to  an  action 
of  trover  and  an  action  on  the  case.'  These  objections  were  not  swept 
away  until  after  the  beginning  of  the  last  century,  but  it  is  now  well 
established  in  England  that  a  muiiicijpal  corporation  may,  under 
proper  conditions,  be  held  liable  in  mticm  sounding  in  tort* 
In  this  country  all  territorial  aubdivisioiis  create  by  the  state  and 
having  the  power  to  assess  and  collect  taxes  are  at  least  so  far  quasi 
corporations  as  to  be  liable  to  be  sued*  but  a  mere  territorial  sub- 
division such  as  a  couiity,  township  or  district  performing  only  govern- 
mental functions  and  iiaving  no'  right  of  self-government  or  private 
or  proprietary  interest  is  not  ordinarily  liable  to  actions  of  tort.' 
Such  an  entity,  having  ho  representative  or  governing  body,  can 
itself  commit  no  wrong,  and  the  persona  in  its  service  or  employ  are 
public  officers  whose  duties  are  defined  by  law  rather  than  the  serv- 
ants or  agents  of  tlie  district  for  whose  default  H  would  be  re^n- 
sible.*  On  the  other  hand,  it  is  well  settled  that  municipal  corpora- 
tions, properly  so  called,  may  under  sertain  conditions  be  liable 
in  actions  sounding  in  tort.*  It  has  been  held  that  as  there  is  no 
general  liability  of  municipal  corporations  in  actions  of  tort -for  the 
acts  of  itd  officers  or  servants,  they  cannot  be  held  on  the  common 

6.  Lyme  R«gis  v.  Henley,  2  CI.  &  See  also  Gouimis,  voL  7,  p.  9M  at 

F.  331, 1  Eng.  Rul.  Cas.  601  and  note.  seq.  ^ 

Notes:  26  Am.  Rep.  -607';!  SS.Anr.  6.  .See  l(if£&,  par.  390. 

Bep.  9.       .       ,  9.  Judd  v.  Hartford,  72  Conn.  350, 

*•  «:  Bee  supra,  par.  387.     •  :    .  44  AU.  510,  77  AJB:  R.  SlStod  note; 

■  7.  Askew  V.  Hale  County,  54  Ala-.  Orlaodo  v.  Pragg,  31  Fla.  1U»  12  So. 

639,  36  Am,  Rep.  730;  Sherboume  v.  368, 34  A.  S.  R.  17  and  note,  19  L.R.A. 

TuJaa  Couiity,  21  CaL  113,  HI  Am.  196 ;  SavaBnah  v.  Cnlhena,  38  Ck.  334, 

Dee.  151  add  note;  Waltham  v.  Kemp-  95  Am.  Dee.  398  and  note;  Allen  t. 

er,  55  HL  346,  6  Am.  Rep.  662;  Wbito  D^eatnr,  23  Bl.  332,  76  Am.  Dee.  692 

V.  Bond  Covnty,.  58  IIL  297,  11  Am,  ei^d  note:  Ross  t.  Uadiaoi^  1  Ind.  281, 

Rep.  65  and  aote;. Elmore  v.  Drainage  48  Am.  Dec.  361  and  note;  Wallace  v. 

Com'rs,  136  HI.  289,  25  IsT.  E.  1010,  25  Muscatine,  4  G.  Greene  (la.)  373,  61 

A.  S.  R.  363  and  note;  Smith  v.  Louis-  Am.  Dte.  131;  Thayer  t.  Boeton,  19 

Tille  Seweraige  Com'n,  146  Ky,  663,  Piefc.  (Mta^)  611,  31  Am..  Dee.  157 

143  Q\        3,  3B  Uf-MH-B.)  l^l;,  and  note;  Caspaiy  v.  Portland,  19 

O'Leary  v.  Marquette,  79  Mieh.  281,  Ore.  496,  24  Pac.  1036,  20  A.  S.  R.  842 

44  N.  W.  608,  Ip  A-  S.  R.  169,  7  L.  and  note:  Hiladorf  v.  St  Lonia,  45 

R.  A.  170  and  noid;  White  v.  Chowan  Mo.  94,  109  Am.' Dm.'  362  and  iltfte; 

County,  90  N.  C.  43?,  47  Am.  Rei*.  Meares  v.  Wihnington,  31  N.  C.  73, 

534;  Lehigh  Cpuntr  r.  Hoffort,  116  49  Am.  Dec.  413  flnfl  acta;  Ooodloe  v. 

Pa.  St.  119^  9  AU.  177.  2  A.  8.  R.  687  Cincinnati,  4  Ohio  500,  22  .  Am.  Dee. 

and  note;  Pord  v.  Bfendall.  l^orough  764  and  note;  Pittehui^  r.  Gtier,  22 

School  District,  121  Pa.  St.  543,  16  Pa.  St.  64,  60  -Am.  Dec.  65;  Fleming 

Ati:  812, 1  L.R.A.  607  and  note;  Hei-  t.  Memphis,  126  ToAn.  331, 14S  8.  .W. 

gel  V.  Wichita  Coonty,  M  Tel.  392,  19  106/,  Ann.  Om.  ll91SD  1S06, 42-EaLA. 

S.  W.  662,  31  1.  S.  R:  tS  aad  obte.  (N.S.)  493  aad  ootai 
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counts  and  in  .the  ordinary  forms  of  action  without  the  allegation  and 
proof  of  the  existence  of  the  particular  circumstances  and  conditions 
under  which  municipalitiw  may  be  held  dvilly  liable  in  actions 
of  tort.**  Btit  there  is  also  authority  to  the  effect  that  where  the 
declaration  in  a  suit  in  tort  against  a  municipal  corporation  does  not 
show  upon  its  face  that  the  nets  complained  of  were  such  as  to  be 
wholly  outside  of  all  corporate  powers  or  duties  or  that,  from  their 
nature,  they  were  impossible  of  commission  by  the  corporation  in 
the  exercise  of  any  corporate  power  cohferted  upon  it  by  law,  or 
in  the  performance  of  any  duty  imposed  upon  it  by  law,'  it  is  not 
subject  to  demurrer  on  the  ground  that  the  acts  complained  of  were 
ultra  vires.** 

369.  Acts  Authorized  by  Lav;  Exercise  of  Discretion  Invelving 
Legislative  or  Judicial  Action. — ^Not  every  act,  even  if  performed  by 

the  corporation  itself,  which  inflicts  injury  upon  private  parties  is 
necessarily  actionable.  Municipal  corporations  are  ordinarily  engaged 
in  the  sen'ice  of  the  public  and  are  frequently  authorized  by  the 
legislature  to  perform  acts  for  the  public  good  which  operate  inju- 
riously to  individuals;  but  what  the  legislature  within  the  limits  of 
its  constitutional  authority  has  authorized  cannot  be  a  tort,  and  con- 
sequently cannot  be  the  foundation  of  an  action  against  the  munici- 
T)ality.**  So  when  a  discretion  exists  as  to  doing  or  omitting  the 
performance  of  any  alleged  duty,  or  as  to  the  manner  in  which  it 
shall  be  performed,  and  the  exercise  of  such  discretion  involves  legis- 
lative or  judicial  action,  there  can  be  no  recovery  from  the  municipal- . 
ity  because  it  failed  to  act,  or  acted  in  a  particular  manner.**  It  is  for 
this  reason  that  a  municipal  corporation  cannot  be  held  civilly  liable 
for  enacting  or  failing  to  enact,  or  suspending,  or  enforcing  or  fail- 
ing to  enforce  ordinances  which  were  within  its  power  to  enact  or 
not  as  it  deemed  best,**  and  that  a  municip^  corporation,  having 
the  power  to  lay  out  and  construct  public  works,  and  to. decide  when, 
where  and  how  they  shall  be  built  and  whether  they  shall  be  built 
at  all, 'is  not  liable  for  failing  to  build  a>  particular  public  work,  or 
for  building  it  of  insufficient  size,  or  for.  choosing  an  unwise  plan, 
so  that  an  individual  suffers  damages  by  not  bding  as  well  cared  for 
as  if  a  peifj^t  jvork  of  adequate  size        been  ooiwtructed.** 

370.  Unlawful  Acts  Authorized  by  Municipal  Government. — Once 
it  had  become  established  that  a  municipal  corporation  enjoyed  no 
inherent  exemption  from  the  process  of  the  common  law  actions 
sounding'in  tort,  the  contention  was  made  that  a  state  of  facts  could 

10.  Oaspary  v.  "Portland,  19  -Ore.  12.  See  infra,  par.  373. 
496.  24  Pac.  1096,  20  A.  S.  B..84a  and  13.  Note:  30  A.  S.  R;  370. 
note.  14.  See  infra,  par.  381,  382. 

11.  Orlando  t.  Pragg,  31  Fla.  Ill,  16w  See  infta,  pac  874-^& 
12  So.        94  A.  S.  R.  17,  10  L.RJL. 

196. 
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not  well  arise  under  which  such  a  corporation  would  be  liable. 
The  argument  was  strongly  pressed  that  if  the  officers  of  the  corpo- 
ration, within  theb  respective  spheres,  act  lawfully  and  within  the 
scope  of  their  authority,  their  acts  must  be  deemed  justifiable,  aud 
iiol)ody  is  liable  for  damages,  and  if  any  individual  sustains  loss  by 
the  exercise  of  such  lawful  authority,  it  is  damnum  absque  injuria. 
But  if  they  do  not  act  within  the  scope  of  their  authority,  they  act 
in  a  manner  which  the  corporation  hits  not  authorized,  and  in  that 
case  the  officers  are  ;icrsonally  responsible  for  such  unlawful  and 
unauthorized  acts.  But  it  was  universally  hdd  that  this  argument,  if 
prep<=ed  to  all  its  consequences,  and  made  the  foundation  of  an  inflex- 
ible practical  rule,  would  often  lead  to  very  unjust  results.  There 
is  a  large  class  of  cases,  in  which  the  rights  of  both  the  public  and 
of  individuals  may  be  deeply  involved,  in  which  it  cannot  be  known 
at  the  time  the  act  is  done  whether  it  is  lawful  or  not  The  event 
of  a  legal  inquiry  in  a  court  of  justice  may  show  that  it  was  unlaw- 
ful. Still,  if  it  was  not  known  and  understood  to  be  unlawful  at 
the  time,  if  it  was  an  act  done  by  the  officers  having  competent  author- 
ity, either  by  express  vote  of  the  city  government,  or  by  the  nature 
of  the  duties  and  functions  with  which  they  are  charged,  by  their 
offices,  to  act  upon  the  general  subject  matter,  and  especially  if  the 
act  was  done  with  an  honest  view  to  obtain  for  the  public  some 
lawful  benefit  or  advantage,  reason  and  justice  obviously  require  that 
.the  city,  in  itg  corporate  capacity,  should  be  liable  to  make  good  the 
damage  sustained  by  an  individual,  in  consequence  of  the  acts  thus 
done.^*  It  is  accordingly  now  well  established  that  a  municipal  ooipo- 
ration  may  be  liable  in  an  action  sounding  in  tort  where  acts  are 
done  by  its  authority  which  would  warrant  a  like  action  against  an 
individual,  provided  such  act  is  done  by  the  autliority  and  order  of 
the  municipal  government,  or  of  those  branches  thereof  invested  with 
jurisdiction  to  act  for  the  corporation,  upon  the  subject  to  which 
the  particular  act  relates,  or  where  after  the  act  has  been  done,  it 
has  been  ratified^  by  the  corporation,  by  any  similar  act  of  its  ch- 
eers." 

371.  Use  of  Municipal  Real  Estate  Constituting  Nuisance. — 
municipal  corporation  as  an  owner  of  land  owes  the  sam«  obligations 
to  the  owners  of  neighboring  land  with  respect  to  Uie  use  of  itft 

16.  TfaaTer  v.  Borion,  19  Pick.  831  and  note;  ForbeU  v.  Nev  York, 
(Mass.)  511,  31  Am.  Dee.  167  and  164  N.  T.  522,  68  N.  E.  644,  79  A. 
note.  S.       666  and  note,  51  liJtA.  695; 

17.  Fauehenx  v.  St  Martinville,  124  Persons  v.  Valley  City,  26  N.  D.  342, 
La.  959,  50  So.  809,  35  LJ{;A.(N.S.)  144  N.  ^.  675,  t.R.A.1916D  1079  and 
435  and  note;  Thayer  v.  Boeton,  19  note;  Hollmau  v.  Platteville,  101  Wis. 
Pick  (Mass.)  511,  31  Am.  Dec.  167  94,  76  N.  W.  U19,  70  A.  S.  B.  88» 
and  note;  Viliaki  v.  Minneapolis^  40  and  note. 

Minn.  304,  41  N.  W.  1050,  3  L.R.A. 
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own,  except  so  far  as  it  has  ^eofic  authority  from  the  legisUture  to 
the  contraryj  as  that  of  any  private  owner  of  land,  and  it  is  accord- 
ingly well  settled  that  if  a  municipal  corporation  makes  such  use 
of  its  own  land  as  to  constitute  a  private  nuisance  at  common  law 
it  is  liable  to  the  owner  of  land  specially  injured  by  such  nuisance, 
without  regard  to  the  character  of  the  use  which  the  municipidity  is 
making  or  whether  it  is  engaged  in  a  governmental  or  private  func- 
tion.i*  The  reason  underlying  this  rule,  which  seems  to  throw  greater 
protection  over  real  estate  than  over  personal  safety,  although  it  has 
seldom  been  expressed  by  the  courts,  is  doubtless  not  so  much  the  . 
sanctity  of  private  rights  in  real  estate  as  that  the  permanent  use 
of  real  estate  owned  by  a  municipal  coqwration  is  a  matter  within 
the  control  and  observation  of  the  govigrhing  body  of  Hxe  corporation, 
and  not  merely  of  the  subordinate  officials  in  charge  of  the  particular 
piece  pf  proper^,  ao  that  a  creation  of  a  nuisance  may  fairly  be 
called  the  act  of  the  corporation  itself,  whereas  the  defective  con- 
dition of  public  property  by  reason  of  which  an  individual  suffers 
personal  injuries  is  usually  due  to.  the  negligence  of  an  individual 
oaretaker,  for  which  the  municipality  may  not  be  liable.'* 

372.  Construction  of  Public  Improvemeats  Generally.— It  is  well 
settled  that  if  a  municipal  corporation  negligently  constructs  la 
public  improvement  or  n«gUgently  maintains  one  properly  constructed 

18.  Denver  r.  Dftvia,  87  Colo.  370,  Masb.  63,  26  N.  B.  229,  26  A.  S.  B. 

S6  Pac.  1027,  119  A.  S.  B.  293  and  608  and  note,  10  h.RJi..  210  and  note; 

note,  11  Ann.  Gas.  187  and  note,  6  Miles  v.  Woroest«ir,  154  Mass.  611,  28 

L.E.A.(N.S.)  1013  and  note;  Atlanta  N.  E.  076,  26  A.  S.  B.  264,  13  L.BA. 

T.  Wamock,  91  Ga.  210, 18  S.  E.  136,  841;  Lane  v.  Concord,  70  N.  H.  486, 

44  A.  S.  R.  17, 23  LJtA.  301  and  noU;  48  Atl.  687,  66  A.  S.  R.  643;  Hines  v. 

Long  V.  Blberton,  109  Ga.  28,-  84  S.  Eooky  Momit,  162  N.  C.  409,  78  S.  B. 

S.  333,  77  A.  S.  B.  363  and  note,  46  510,  Ann.  Cas.  1915A  132  and  note, 

IiJt.A.  428;  Haag  v.  Vandeibutgh  L.B.A.1916C  751:  Mansfield  t.  Bris- 

Oomity,  60  Ind.  511,  28  Am.  R^.  654;  tor,  76  Ohio  St.  270,  81  N.  S.  631, 118 

Talparaiflo  v.  Moffitt,  12  Ind.  App.  A.  S.  B^  852,  10  Ann.  Cas.  767,  10 

260,  39  N.  B.  909,  54  A.  S.  R.  622j  LJl.A.(N.S.)  806;  BnegA  t.  Phila- 

Clayton  r.  Hendenon,  103  Ky.  228,  delphia,  135  Pa.  St.  451,  19  Atl.  1038. 

44  S.  W.  667,  44  L.R.A.  474,  57  S.  20  A.  8.  B.  885;  Johnson  Co.  v.  PhU- 

W.  1,  22  Ey.  L.  Bep.  283,  53  L.R.A.  adelphia,  236  Pa,  St.  510,  84  Atl.  1014, 

146;  Henderson  T.  CHaloran,  114  Ey.  Ann.  Cas.  1914A  68,  42  L.B.A.(N.S.) 

186,  70  S.  W.  662,  102  A.  8.  B.  279,  512  and  note;  Port  Worth  v.  Craw- 

m  L.aA.  718;  Louisville  v.  Hehe-  ford,  74  Tex.  404,  12  S.  W.  62,  16  A. 

mann,  161  Ey.  523,  171  8.  W.  166,  S.  B.  840  and  note;  8a£olk  v.  Parker, 

LJt.A.1916C  74[r  and  note;  Franklin  79  Ya.  660,  62  Am.  Bep.  640  and  note. 

Wharf  Co.  v.  Portland,  67  Me.  46.  24  Notes:  93  A.  8.  B.  848  ;  7  LJR.A. 

Am.  Bep.  1;  Btate  t.  Portland,  74  Me.  156;  1  L.B.A.(K.6.}  120-131;  3  Ann. 

368,  43  Am.  Bep.  686;  Baltimore  v.  Cas.  885. 

Faiifliald  Imp.  Co.,  87  Md.  362,  39  Atl.  And  see  Dbadtb  Am  Sbwsm,  vaL 

1081,  ffT  A.  8.  R.  344,  40  L.R.A.  494;  9,  p.  670  et  seq.;  NmSANCiS. 

Kehols  r,  Boston,  98  Mass.  30, 9S  Am.  19.  See  infra,  par.  40L 

See.  182;  Aldworth  v.  Lyon,  153  n 
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so  as  to  injure  private  citizens  or  their  property,^. it  will  be  liable 
in  damages  for  the  injury  thus  occasioned.^  It.  is  .liable  for  the 
carelessn^  or  neglect  of  its  agent  on  the  same  principle  that  a 
natural  person  is  liable  for  damages  resulting  from  his  carelessness, 
unskilfulness,  or  wrongdoing.'  Though  not  liable  for  injury  result- 
ing from  the  adoption  of  an  improper  plan,'  after  the  plan  has  been 
adopted,  the  duty  of  carrying  it  into  effect  is  purely  ministerial  and 
with  respect  to  such  duty  no  exemption  from  liability  is  recognized.* 
373.  Injuries  Inflicted  under  LegislatlTe' Authority-;  Unlawful  or 
Negligent  Acts. — municipal  corporation,  even  when  in  the  course 
of'  tbe  construction  of  a  public  improvement  ^cording  to  the  plan 
specifically  authorized  by  its  governing  body  it  inflicts  an  injury 

20.  Langley  v.  Augosta,  118  Oft.  690,  ooek,  91  Ga.  210,  It  8.  E.  13S,  44  A. 
45  S.  K.  486,  98  A.  8.  R.  133;  Willaou  S.  R.  17,  23  I..B.A.  301  and  Bote; 
V.  Boiae  City,  20  Idaho  183, 117  Pae.  Chicago  y.  Sebrai,  165  lU.  371,  46  IT. 
115,  36  LB.A.(N.S.)  1158}  Allw  t.  £.  244,  66  A.  S.  R.  245  and  note; 
Decatur,  2:t  111.  332,  76  Am.  Dee.  692  Cummins  t.  Seymour,  79  Ind.  491,  41 
and  note;  Barrows  t.  Syeamore,  150  Am.  Rep.  618:  Fort  Wayne  v.  Ooombs, 
ni.  588,  37  K.  E.  1096,  41  A.  S.  B.  400  107  Ind.  75,  7  N.  R  743,  57  Am.  Rep. 
and  note,  25  L.R.A.  535;  Delphi  t.  82;  Van  Pelt  t.  Davenport,  42  la.  308, 
EvaoB,  36  Ind.  90,  10  Am.  Rep.  12  20  Am.  Rep.  622  and  note;  Child  t. 
and  note:  Wallace  v.  Muscatine,  4  G.  Boston,  4  Allen  (Mass.)  41,  81  Am. 
Greene  (la.)  373,  61  Am.  Dee.  131;-  Deo.  680  and  note;  Bany  ▼.  LoweU,  8 
Templin  t.  Iowa  City,  14  la.  69,  81  Allen  (Mass.)  127,  85  Am.  Dee.  690 
Atn.  Deft.  455  and  note;  Rich  ?.  Min-  and  note;  Allen  t.  .Boatoo,  168  Uaas. 
neapotis,  37  Minn.  423,  35  N.  W.  2,  6  324,  34  N.  £.  619,  38  A.  S.  R.  423  and 
A.  S.  R.  861  and  note;  Hunt  Boon-  note;  Tate  t.  Bt  Paul,  66  Minn.  527, 
viUe,  65  Ho.  62Ql  27  Am.  Sep.  299;  58  N.  W.  158, 45  A.  B.  R.  501;  Sempla 
Rochester  White  Lead  Co.  v.  BocfaeB-  t.  Vicksbarg,  62  Miss.  63, 52  Am.  Rep. 
ter,  3  N.  Y.  463,  68  Am.  Deo.  316  and  181;  Tburston  t.  St.  Joseph,  61  Ma 
note^  Heaxes  t.  Wilsungton,  81  N.  G.  610;  11  Am.  Rep.  463;  Rowe  t.  Ports- 
73,49  Am.  Deo.  412  and  note;  Rhodes  mouth,  56  N.  H.  291,  22  Am.  Rep. 
T.  Cleveland,  10  Ohio  159,  36  Ahl  Dee.  464;  Smith  t.  New  Yoifc,  66  N.  T.  29$, 
82;  KensingtoQ-v.  Wood,  10  Pa.  St.  23  Auk  Rep.  53;  Seifert  t.  3rooUyn, 
93,  49  AmTOee.  682  and  note rSteann  101  N.  Y.  136,  4  N.  E.  321,  54  Am. 
V.  Richmond,  88  Va.  992, 14  S;  E.  847,  Rep.  664  and  note;  King  v.  Qnmga, 
29  A.  S.  B.  7SB  and  note;  Jordan  v.  21  R.  I.  93,  41  Ati.  1013,  79,  A.  &  R. 
Benwood,  42  W.  Ta.  312, 26  S.-fi^SaO,  779  and  note;  peU  Rapid*  Menantils 
67  A.  S.  B.  860,  36'LJt.A.  519.        ■  Co.  t.  Dell  Rapids,  11  S.  D.  116,  75  K. 

1.  WaUacflv.  Mnseatine,  4  G.  Grene  W.  898,  74  A.  S.  R.  783;  Horton  v. 
(la.)  373,  61  Am.  Dee.:  131;  Templin  Kaahvill&  4  Lea  (Tenn.)  39,  40  Am. 
V.  Iowa  City,  14  la.  60,  81  An.  .Dee.  Rep,  1;  Chalkley  v.  Riohvond,  88 
465  and  note.  t  '    .402, 14  S.  E.  339,  29  A.  S.  R.  730  and 

8.  See  infra,  par.  874. .       .  '    ,  note;  Hart  v.  NeillsvillB,  126  Wis.  54& 

3.  Johnstoti  V.  District  of  Oilnnbia,  104  N.  W.  699,  4  Ann.-  Cas.  1086  and 
mU.  8.  lOfAS.Cb  9e3,a0.U.  &  note^)LJLA.(N.S.)  9S2  and  note. 
(L.  ed.)  75;  Montgomery  t.  Gamer,  33  .  Notes:  66  Am. . Dec  436  ;  5  LJLA. 
AJ».  .U6,  70  A«L  Doe.  5fl2:,Anidt.  v.  126;  7.L.R.A..465;  61  UR^.  683-712( 
Cullman,  132  Ala.  640,  31  So,  .478,  90  IB.Ann.  Cas.,470;.14  Ann.  Cas.  176. 
A.  S.  R.  922  |ud  note;  Jndd  .tk  Hart-  ■  And  see  DaAnra  akd  Sewbu,  voL  9^ 
ford,  72  Conn.  350,  44  Ati.  510,  77  A.  p.  666  et  feq.;  Hiohwatb,  wU  13,  m 
S  R.  312  and  note;  AtlanU     Wai^  96  et  seq. 
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upoD  private  laa^  whU'bi  would  be  actionable  if  caused  by.  a  private 
iodividual/vannot  be  held  liable  at  the  suit  of  the  injured  party 
if  the  consU'uotion  of  tbie  improvemeat  in  the  way  in  :which  it  wa^) 
BctuftUy  constructed  wfts  expresaly  or  impliedly  authorized  by  thf 
legislature.*'  What-  the  le^slature,  acting  within  the  constitutional 
limits  of  ita  powet,  has  authorized  c&naot  be  ;a  tort  ;  and  it  is  well 
settled  that  it  is  within  the  conatitntioDal  power  of  the  legislature 
of  a  slate,  without  ppovidiug  for  compensation,  to  authorize.the  erec- 
tion of  publie  works  wil^iik  the  limits  of  such  state  that  |viU  inflict 
injury  upon,  adjacent  land  that  would  be  actionable  if  infJicted.  with- 
out such  authority.  When,  however,  the  legislature  authoiriKes ,  a 
Diimicipality  to  inflict  such  severe  injury  upon  private  pVGpvriy  as  to 
deprive  the  o^'Her  of  aJl  benefleial  use  thereof,  unless  compensation  i^ 
provided  tiie  statute  is  unconsiitutional  and  furnishes  no- jjusti&iation 
for  tJie  acts  which  it  puk^rts  to  authorize,  and  the  munieipei  corpo- 
ration mtty  be  held  tiaUe  in  tort  for  attempting  to  ieict  thiereuDder> 
So  also,  in  many  of  the  states,  cdnstiitutional  provisions-  have  beeii 

4,  Groszler  v.  Geoi^etown,'  6  Whtat.  and  note;  Brand  v.  Multnomah  Goun- 

693,  5  U.  B.  (L.  ed.)  339;  Smith  v.  ty,  38  Ore.  79,  60  Pac  300,  62  Pft<'. 

Wa8liington,20  How.  135, 15  U.  S,  (U  209,  84  A.  S.  R,  772,  50  Ii.E,A.  389; 

ed.)  858;  Northern  Transportatiou  Co.  Green  v.  Reading,  9  Watts  (Pa.)  382, 

T.  Cbieago,  99  IT.  S.  635,  25  U.  S.  (L.  36  Am.  Dee.  127;  Humes  v.  Knoxville. 

ed.)  336;  Simmons  t.  Camden,  26  Ark.  1  Humph;  (Tenn.)  403,  34  lAtn.  Dec. 

276,  7  Am.  E«p.  620;  FeMowes  v.  New  657;  Steams  v.  Riehmond,  fi&  Va.  892, 

Hayen,  44  Conn.  240,  26  Am,  Eep.  447  14  S.  K.  847,  29  A.  S.  R..  758;  -Home 

and  ttote;>  Dorman  v.  JaefcamvUIe,  13  Bldg.,  etc.,  Co.  v.  Boanoke,  91  Va.  52, 

Pla.  538,  7  Am.  Rep.  253;  Selden  v.'  20  S.  E.'  895,  27  L.K.A.  551. 
Ja.-ksonville,  28  Fla.  558,  10  So.  457,      5.  Nevins  v.  Peoria,  41  HI.  502,  89 

29  A.  S.  11.278, 14L.R.A.  370:  Qilm<Jv  Am.  Dee.  392  and  note;  Hwidershoti 

V.  Joiiea;  76  III.  231,  20  Aiii.  Rep.  2431;  v.  Ottumwa,  46  la.  658,  26  Am.  Hep. 

Rhawneetown  v.  Mason,  82  III.  337,  25  182;  Miles  v.  Worcester,  Mass. 

Am.  Rep.  321;  Cummins  v.  Seymour,  511,  28  N.  E.  876,  26  A.  S.  R.;364,  13 

79  Ind.  491,  41  Am.'Repi  618:  Davis  L.R.A.  841;  Ashley  v.  Port  Haron,  35 

V.  Crawfordsville,  119  Indl  1,"  21  N.  Mich.  296,  24/ Am.  Rep.  552  ;-Vander- 

E.  449,  12  A.  S.'  R.  361  and  note;  Bur-  Kp'  v.  Grand  Bapids,  73  Mil*.  522,  41 

Kngton  V.  Gilbert,  31  la.  856,  7  Am.  N.  W.  677,  16  A.  S.  R.' 597  and  note. 

Rep.  143;  Keasy  v.  Louisville,  4  Dnna  3  L.R.A.  247  and  note;  Thurston  v.  St. 

(Kv.)  154,'^  Am.'  D«Fe.'3S*5;  Willis  v.  Joseph,  51  M«.  510,  11  Am.  Rep.  463: 

Winona  City,  59  Minb.  27<  60  N.  W.  Broadwell  v.  Kanea*  Gitv,  75' Mo.  213. 

814,  28  L.R.A.  14^;  littler  «.  Springs  42  Am.  Bop.  406;  Seifert  v.  Byo<artyn, 

field,  55  Mo.  119,  11  Ami  Rep.  645  ;  101  N.  Y.  136,  4  N.  E.  321,'  5*  Am. 

Churchill  v.  Beetbe.  48  NeN.  87.  66  N.  R*jJ.  664;  Inman  v.  Tripp,.  11^  Ri  I. 

W.  992,35  L.R.A.  442;  Wilson  ^v.  New  620,  23  Am.  i6ep.  520;  BaiTon'ir."Meim- 

York,  1  ©enio  (N.  Y.)  50ff,  43  Am.  phie,  113  Tenn.  89,  80  S.  W.  832,  lOB 

Dee.  718  and  neter'Radcltff  Vi  Bvook^  A.^Si  R.  810;  Jonten  t.  Benwood;  42 

lyn,  4  N.  Y.  195,  53  Am.  5>*o.J'3S7  atia  W.  Va.  S13,  26  S.  B.  266,  57  A.  S:  R. 

note;  Sauerv.'Uew  Tork/lSOfN.  Y,  27,  650,   36   L.R.A:  519;   Pettigrtw  v. 

73  Ni      67»,  TO  IrS.A;  717;  aftsr&ed  Svailsville,  25"Wls.  223;  3  A&n.  llep. 

206  U.  S.  536,  27  S.  Ct^'686,      Ui  50.'  .And  aee  EutnbWT  Doi^Aiit,  Tot. 

S.  (L.ed.)  1176;  Bush  V.  Portland,  19  10,'pp.  Tl^liU  «t'Bei|.'.       '  A. 

Ore  45,  23  Pae.  667,  20  A.  S.  B.  7mt  • 
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adopted,  requiring  compensation  to  be  paid  when  property  is  damaged 
for  &o  public  use,  as  well  as  when  it  is  taken,  and  in  audi  stataB, 
when  property  is  damaged  in  the  constitutional  sense  by  the  otmstruo- 
tion  of  a  public  work  in  accordance  ^th  the  statutory  authority,  if 
no  specud  provision  is  made  for  the  determination  and  payment  of 
compensation,  ihe  owner  of  the  property  may  recover  his  damages 
in  an  action  of  tort*  Even,  however,  if  the  mjuzy  authorized  by 
the  statute  would  be  unconstitutional  if  no  provision  were  made  for 
compensation,  if  provision  is  made  for  the  ascertainmwt  and  payment 
of  compensation  £uid  a  special  remedy  pointed  out  by  the  legislature 
for  the  enforcement  of  this  right,,  which  the  injured  party  may 
invoke,  the  owner  of  property  tiakm  or  damaged  cannot  maintain  an 
action  of  tort  againrt  the  municipality.'  When  a  municipal  corp»> 
ration  sets  up  as  a  defense  to  an  action  of  tort  brought  by  an  individ- 
ual for  an  injury  to  his  land  inflicted  by  the  construction  of  a  public 
improvement  that  the  injury  was  authorized  by  the  legislature,  and 
contends  tiiat  the  injured  party  either  has  no  remedy  at  all,  or  has 
only  the  special  remedy  which  the  legislature  has  provided,  to  sus- 
tain such  defense  the  corporation  must  show  that  it  has  acted  within 
the  statutory  authority,^  and  if  it  appears  that  the  corporation  exceeded 
the  authority  given  to  it  by  the  statute,*  or  failed  to  comply  with 
the  requirements  of  law  enacted  to  protect  the  rights  of  the  prop- 
erty owner,^^  or  has  acted  negligently,  and  inflicted  injury  upon 
private  property  which  was  not  necessary  to  the  construction  of  the 
work  in  a  reasonably  careful  manner,  its  justification  will  fail,  and 
it  will  be  held  liable  to  the  same  extent  and  in  the  same  manner  as 
if  no  statute  in  relation  to  the  improvement  bad  been  enacted.^^  It 

6.  Hickman  t.  Kansas  City,  120  Ho.  iluk,  vol.  10,  p.  223  et  aeq. 

110,  25  S.  W.  225,  41  A.  S.  R.  684,  23  .  8.  Stack  v.  East  St.  Louis,  85  DL 

LSLJ^.  658;  Searle  v.  Lead.  10  S.  D.  S77,  28  Am.  R«p.  619. 

312,  73  N.  W.  101,  39  L.R.A.  345  ;  9.  Biiley  v.  Oabom,  80  N.  J.  L.  338, 

Swift  V.  Newport  News,  105  Va.  108.  78  Atl.  9,  Ann.  Cas.  1912A  454. 

62  S.  E.  821,  3  L.R.A.(N.S.)  404;  10.  Ft.  Wayne  v.  Hamilton,  132  Ind. 

JohnaoD  v.  Parkersboiff,  16  W.  Va.  487,  32  N.  E.  S3^  32  A.  S.  B.  263; 

402,  37  Am.  Rep.  779.  And  see  Ew-  Inman  t.  Tripp,  U  B.  I.  620,  23  An. 

NiNT  Domain,  vol.  10,  p.  227.  Rep.  520. 

7.  Ft.  Wsyue  v.  Hamilton,  132  Ind.  11.  CSiicago  Sanitary  Dist.  v.  Ray, 
487,  32  N.  E.  324,  32  A.  8.  R.  263;  199  lU.  63,  64  N.  E.  1048,  93  A.  S.  B. 
Pen?  T.  Worcester,  6  Gray  (ICass.)  102;  Pexry  v.  Wonester,  6  Gzay 
54^  66  Am.  Dec.  431  and  note;  Brown  (Mass.)  544,  66  Am.  Dee.  431;  Tham- 
V.  Beatty,  34  Miss.  227.  69  Am.  Dee.  ton  t.  St  Josei^  61  Mo.  610,  U  Am. 
389;  Hickoi  v.  Gereland,  8  Ohio  643.  R«p.  463;  Imler  Springfield,  66  Mo. 
32  Am.  Dec  730;  Foote  Cincinnati,  119,  17  Am.  Bep.  646;  Stozlc  t.  Phil- 
U  Ohio  408,  38  Am.  Dec.  737;  Akron  adelphia,  196  Pa.  St.  101,  46  Att.  67a» 
V.  McGomb,  18  Ohio  229,  51  Am.  Deo.  49  LJLA.  600. 

463;  Keneington  v.  Wood,  10  Pit.  Sf.     Note:  66  Am.  Dae.  4ST. 

93,  49  Am.  Dec.  582;  Parish  t.  Tork-     And  Be«  EimnDR  Sovinr,  tcL  10, 

viUe,  06  8.  G.  24,  79  8.  E.  636,  L.B.A.  p.  226  et  aeq. 

1016A  282.    And.  sea  Eviirm  Do- 
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will  be  neea,  however,  in  the  following  scctrans  that  a  municipal 
«orpOTation  is  not  liable  in  all  ^ises  for  the  negligence  of  its  govern- 
ing body  in  connection  with  tlie  construction  of  public  works,  since 
when  the  legislature  has  granted  to  such  a  body  a  discretionary  power, 
its  discretion  is  not  subject  to  review  by  tiie  court?,  even  if  it  has  not 
used  ordinary  prudence  in  the  exercise  thereof.  Such  questions  are 
political,  not  judicial,  and  jurisdiction  cannot  be  taken  over  them  by 
the  courts  without  usuriiing  functions  properly  belonging  to  another 
branch  of  the  government. 

374.  Failure  to  Construct  Public  Improvements.— The  liabiliity 
of  a  municipal  corporation  with  respect  to  the  construction  of  public 
improvemmta  does  not  extend  to  matters  which  are  left  by  law  to. 
its  discretion,  and  it  cannot  be  held  civilly  liable  for  failure  to  con- 
struct or  to  supply  a  particular  public  improvement,  upon  proof  that 
sueh  improvement  was  so  urgwtly  required  by  public  convenience 
and  necessity  that  the  corporation  was  neglectful  of  its  duties  in  not 
supplying  it.  The  decision  as  to  which  of  the  many  needed  improve- 
ments the  available  funds  should  be  expended  upon  is  an  executive 
or  administrative  function  involving  the  exercise  of  judi^nent  and 
alter  it  has  once  been  rendered  it  is  not  open  to  review  by  the  courts.^* 
Even  when  ^e  construction  of  a  public  improvement  is  necessary  to 
prevent  a  dangerous  menace  to  life  and  limb,  if  the  municipality 
in  which  such  a  situation  exists  is  under  no  positive  duty  to  construct 
the  improvement^  it  is  not  civilly  liable  for  failing  to  do  so."  The 
most  common  application  of  this  rule  is  in  the  case  of  drains.  It 
is  well  settled  that  the  owner  of  land  which  is  swampy  by  nature  or 
ia  inundated  with  surface  water  cannot. compel  the  municipality  in 
which  it  is  situated,  under  threat  of  a  civil  action  if  it  refuses,  to 
construct  the  drains  which  will  render  hia  land  fit  for  use.**  So 
also  a  municipal  corporation  cannot  be  held  liable  in  tort  for  the 
injuries  to  property  resulting  from  its  failure  to  undertake  the  work 
of  clearing  and  cleaning  out  a  stream  that  runs  through  the  corpo* 
rate  limits,  and  which  floods  its  banks  by  reaf>on  of  ob^tcuctions 
resulting  from  natural  causes  or  placed  in  its  bed  by  private  parties." 

375.  Construction  of  Inadequate  Public  Works. — A  municipal  cor- 
poration is  not  civilly  liable  for  constructing  public  works  of  inade- 
quate size.  An  owner  of  property  v.h'.ch  has  been  damaged  or 
destroyed  by  forces  which  the  corporation  did  not  create  or  call  into 

12.  Horton  v.  Naahville,  4  Left  16.  Lakey  Co.  v.  Kalamazoo,  138 
(Tenn.)  39,  40  Am.  Rep.  L  Mich.  644,  101  N.  W.  841,  110  A.  S. 

Note :  33  Am.  Rep.  9.  R.  338  and  note,  67  L.R  A.  931 ;  O'Dod- 

13.  Ewen  v.  Philndelphia,  194  Pa.  neU  v.  Syracuse,  184  N.  Y.  1,  76  N. 
St.  548,  45  AtL  339,  75  A.  S.  R.  712  E.  738,  112  A.  S.  R.  558,  6  Ann. 
and  note.  Cas.  173,  3  LJt.A.  (ITil.}  1053  and 

14.  See  Drains  and  Sbwess,  toL  9,  note. .  . 
pp.  6C1,  662. 
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operation  caiinot  recover  his  loss  from  the  municipal  corporation  in 
which  such  property  is  situated  by  demonstrating  to  the  satisfaction 
of  the  court  that  if  the  public  works  had  been  of  sufficient  size  and 
capacity  the  injury  would  not  have  occurred,  and  that  the  inadequacy 
of  the  works  to  prevent  such  a  disaster  as  actually  occurred  might,  in 
the  exercise  of  reasonable  care,  have  been  foreseen  by  the  governing 
body  of  the  corporation.  Few  cities  and  towns  in  the  United  States 
are  so  fortunately  situated  as  to  be  able  to  construct  and  maintain 
every  improvement  which  public  necessity  and  convenience  require  as 
soon  as  it  is  called  for  and  of  adequate  size  to  meet  e\'ery  emergency, 
and  in  almost  ev^  municipality  the  municipal  council  is  obliged 
to  conserve  its  resources  by  constructing  only  those  improvemeuts 
which  can  least  be  dispensed  with,  and  by  makiag  those  as  small 
and  as  inexpensive  as  possible.  The  questions  involved  in  deciding 
how  much  can  be  expended  upon  each  improvement  are  peculiarly 
matters  for  the  municipal  government  to  decide,  and  to  allow  the 
courts  to  review  such  decisions  without  taking  into  consideration  the 
relative  merits  of  all  the  other  demands  upon  the  public  funds  and 
the  limits  upon  the  burden  which  the  tsxp&yets  can  reasonably  be 
expected  to  bear  would  be  highly  unjust,  while  for  the  courts  to 
entertain  considerations  so  essentially  pertaining  to  another  branch 
of  the  government  would  be  equally  unseemly.  Moreover  it  is  better 
that  a  municipal  coqioration  should  oonstmct  small  and  inexpensive 
improvements  than  none  at  all,  and  to  leave  a  municipality  if'  it 
would  escftpe  lialiility  the  choice  of  constructing  only  such  worka 
as  would  prove  adequate  for  all  possible  contingencies  or  none  at 
all  would  Iks  effective  only  in  blocking  progress.  It  is  accordinsjly 
well  settled  that,  as  a  town  is  not  liable  for  the  destruction  of  prop- 
erty within  its  limits  by  fire  if  it  has  established  no  fire  department, 
so  if  it  does  undertake  to  make  provision  for  the  extinguishment  of 
fires,  it  cannot  be  held  responsible  for  all  property  bm'ned  within  its 
limits  which  a  fire  department  with  a  better  equipment  would  have 
saved."  Nor  is  a  municipal  corporation  liable  to  the  owner  of  a 
house  who  has  supplied  it  with  water  fixtures  if  the  water  main 
proves  inadequate  to  furnish  sufficient  water.*'  So  also,  it  has  fre- 
quently been  held  that  as  a  town  is  not  liable  because  .some  of  the 
land  within  its  limits  is  swampy  or  is  inundated  with  sur.''flce  water 

16.  Vanhom  v.  Des  Uoiiies,  63  la.  51  A.  S.  B.  667  and  note,  30  LR.A. 

447,  19  N.  \V.  293,  50  Am.  Rep.  750  ;  660;  Grant  v.  Erie,  69  Pa.  St.  420,  8 

Allen,  etc.,  Mfg.  Co.  v.  Shreveport  Am.  Rep.  272;  Black  v.  Columliin,  19 

Waterworks  Co.,  113  La.  1091,  37  So.  S.  C.  412,  45  Am.  Rep.  785;  Meiulol 

980, 104  A.  S.  R.  525,  2  Ann.  Caa.  471  v.  Wlie^ng,  28  W.  Va.  233,  57  Am. 

and  note,  68  LJLA.  660;  Tainter  t.  Rep.  664. 

Worcester,  123  UasB.  311, 26  Am.  Rep.     17.  Stonsburg  v.  Richmond.  IIG  V-i. 

90;  Springfidd  Fire,  etc,  Ins.  Go.  v.  205,  81  S.  E.  26,  51  L.R.A.(N.S.)  084. 
Keese^-ille,  148  N.  Y.  46,  42  N.  £.  405. 
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from  adjoining  private  Innd,  and  it  haB  failed  to  provide  a  system 
nf  drainage  it  cannot  be  held  le^nsible  if  it  attempts  to  provide 
sufficient  draijis,  but  they  prove  of  insufficient  size  to  carry  off  the 
surface  water  during  rainfalls  of  tiie  character  tht^  may  be  antici- 
pated to  occur  periodically.**  Care,  however,  should  be  taken  to  dis- 
tinguish between  such  caaes  aa  the  foregoing  and  cases  in  which  a 
municipality  makes  inadequate  provision  to  prevent  an  injury  due  to 
causes  for  wliich  it  is  itself  responsible,  or  by  the  construction  or  use 
of  a  public  work  of  inadequate  size  causes  an  injury  to  land  which 
would  have  been  free  from  injury  if  no  public  work  had  been  con- 
structed. In  such  cases  that  the  injury  was  due  to  the  inadequate 
size  of  a  public  work  is  no  defense.**  Even,  however,  when  the  con- 
ditions exist  und^  which  a  municipal  corporation  may  be  liable  for 
the  inadequate  size  of  a  public  work,  it  has  been  held  that  it  will 
not  be  liable  for  injuries  resulting  from  conditions  which  could  not 
reasonably  have  been  foreseen,  or  for  which  the  corporation  could  not 
reasonably  have  been  expected  to  provide.** 

376.  Liability  for  Adoption  of  Improper  Plan. — It  is  generally 
held  that  a  municipal  corporation  is  not  liable  for  injuiriee  to  person 
or  property  resulting  from  the  adoption  of  an  improper  plan  for 
a  public  improvement,  at  least  where  the  defects  in  such  plan  are 
due  to  mere  error  of  judgment.'  This  doctrine  is,  however,  of  lim- 
ited application.  It  is  doabtless  the  law  that  a  municipal  corporation 

18.  Americns  t.  Eld  ridge,  M  Oa.  190,  14  Ann.  Cas.  166  and  nota. 
524.  37  Am.  Rep.  89.  1.  Johnston  t.  Distriet  of  Columbia, 

Note :  4  Ann.  Cas.  1090.  118  tJ.  S.  19,  6  8.  a.  923,  30  V.  8.  (L. 

And  see  Drains  and  Sewbbs,  vol  ed.)  75;  Diamond  Hatch  06.  v.  New 

ft,  p.  f)36.  Haven,  65  Conn.  610, 13  Atl.  409,  3  A. 

19.  WillsoB  V.  Boise  City,  20  Idaho  S.  R.  70;  Hume  v.  Des  Moines,  146  la. 
133,  117  Pae.  115,  36  L.K.A.(N.S.)  624,  125  N.  W.  846,  Ann.  Cas.  1912B 
1158  and  note  (diverting  natural  wa^  904,  29  L.R.A.(K.S.)  126  and  note; 
tercourse  into  insufficient  artificial  Hitchins  v.  Frostburg,  68  Md.  100,  11 
ehnnnel) ;  Fewell  v.  Meridian,  90  Miss.  Ail.  826,  6  A.  S.  R.  422;  Child  v.  Boe- 
380,  43  So.  438,  9  L.R.A.(N.S.)  776  ton,  4  Allen  (MasB.)  41,  81  Am.  Dec. 
(substitution  for  natural  drainage  of  680  and  note;  Detroit  v.  Beddnan,  34 
piping  insuffleient  to  carry  tiie  normal  Mich.  125,  22  Am.  Rep.  507  and  note; 
flow) ;  Noonan  Albany,  70  N.  Y.  Watters  v.  Omaha,  76  Neb.  855,  107 
470,  35  Am.  Rep.  540  and  note  (eon-  N.  W.  1007,  110  N.  W.  981,  14  Ann. 
fining  natural  watereonrse  in  a  small  Cas.  750  and  note;  M^ai^  v.  Phila- 
box  drain  and  taming  additioniU  water  delphia,  153  Pa.  St.  340,  §b  Ati.  1130, 
into  it) ;  King  v.  Granger,  21  B.  I.  93,  19  L.R.A.  731;  Champion  v.  Grandon, 
41  Atl.  1012,  79  A.  S.  R.  779  and  note  84  Wis.  405,  54  N.  W.  775,  19  L.R.A. 
(turning  additional  water  into  a  sew-  866;  Hart  v.  Keillsville,  125  Wa.  0*6, 
er  already  taxed  to  its  capaeitj).  104  N.  W.  699,  4  Ann.  Cas.  1085  and 

Note:  14  Ann.  Cas.  ifi.  note,  1  L.RA.(N.S.)  962  and  note. 

And  see  Drains  and  Sbwbs,  vol.  Notes:  79  Am.  Dee.  475,  476  ;  54 
9,  pp.  665,  686,  687.  Am.  Rep.  671;  30  A.  8.  R.  380. 

80.  Allen  v.  Chippewa  Falls,  52  Wh.  And  see  Draihs  and  Sbwers,  vol. 
430,  9  N.  W.  284,  38  Am.  R^.  748;  9,  p.  664  et  aeq.;  Hiohwats,  vol.  13,  p. 
Faulkner  v.  Ottawa,  41  Can.  Sup.  Ct.  96  et  bcv> 
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ia  not  iiesponsiMe  for  injuries  which  it  did  not  cauae,  and  with 
respect  to  which  it  would  incur  no  liifbiKty  if  it  took  no  action 
whatever,  merely  because  the  structure  which  it  erected  for  the  pur- 
pose of  relieving  the  difficulty  was  not  of  such  great  service  as  it 
would  have  been  if  it  had  been  designed  with  better  judgment* 
It  iSj  however,  certainly  not  the  law  that  a  municipal  corporation 
can  escape  liability  for  the  infringement  of  the  private  ri^ts  of  indi- 
viduals or  for  a  breacli  of  its  positive  duties  by  showing  that  such 
infringement  or  breach  was  the  result  of  the  plan  adopted  by  the 
municipal  authorities.'  If  for  example  the  construction  of  a  public 
work  results  in  the  unauthorized  invasion  of  adjacent  property  by 
earth,  sewage,  water  or  other  matter,  from  which  it  had  previously 
been  immune,  proof  that  such  invasion  was  the  necessary  result  of 
the  plan  adopted  by  the  municipal  authorities  insures  rather  than 
avoids  the  liability  of  the  corporation.*  I(  is  expressly  held  in  some 
states  that  while  a  municipality  cannot  be  held  liable  for  a  mere 
failure  to  use  the  best  judgment  in  devising  a  plan,  if  it  is  negligent, 

2.  Jolioston  V.  District  of  Cohinibia,  Elser  v.  Gross  Point,  223  111.  230,  79 
118  U.  S.  19,  6  8.  Ct.  923,  30  U.  S.  {L.  N.  E.  27,  114  A.  S.  R.  326  aod  note; 
ed.)  75;  Montgomery  v.  Gilmer,  33  Weis  v.  Madison,  75  Ind.  241,  39  Am, 
Ala.  116,  70  Am.  Dec.  562;  Dmver  v.  Rep.  135;  Davis  v.  Crawfordsville,  119 
Capelli,  4  Colo.  25,  34  Am.  Rep.  62;  Ind.  1,  21  N.  E.  449,  12  A.  S.  K.  361 
Chicago  V.  Seben,  165  111.  371,  46  N.  and  note;  Valparaiao  v.  Spafith,  166 
E.  244,  56  A.  S.  R.  245  and  note;  Rice  Ind.  14,  76  N.  E.  514,  8  Ann.  Cas. 
V.  EvaosvUle,  108  Ind.  7,  9  N.  E.  139,  1021;  Baker  v.  Akro»,  145  la.  485, 122 
58  Am.  Hep.  22;  V»n  PeU  v.  Daven-  N.  W.  926,  30  L.R.A.(N.S.)  619  and 
port,  42  la.  308,  20  Am.  Rep.  622  and  note;  Hill  v.  Boston,  122  Mass.  344,  23 
note;  Child  v.  Boston,  4  Allen  (Mass.)  Am.  Rep.  332;  Nevins  v.  Fitdiburg, 
41,  81  Am.  Dec.  680  and  note;  Bates  174  Mass.  545,  55  N.  E.  321,  47  L.R.A. 
V.  WestboTOugh,  151  Mass.  174,  23  N.  312;  Ashley  v.  Port  Huron,  35  Micb. 
E.  1070,  7  L.B.A.  156;  Tate  v.  St.  296,  24  Am.  R«p.  552  and  note;  Mc- 
Paul,  56  Minn.  527,  68  N.  W.  158,  45  AskiJl  v.  Hancock  Tp.,  129  Mich.  74, 
A.  S.  R.  501;  Uppington  v.  New  York,  88  N.  W.  78,  55  LJEI.A.  738;  O'Brien 
165  N.  Y.  222,  59  N.  E.  91,  53  L.R.A.  v.  St.  Paul,  25  Minn.  331,  33  Am.  Rep. 
550-,  Hart  v.  NeillsviUe,  125  Wig.  546,  470;  Pye  v.  Mankato,  36  Minn.  373, 
104  N.  W.  699,  4  Ann.  Cas.  1085  and  31  N.  W.  863, 1  A.  S.  B.  671  and  note; 
note,  1  L.R.A.(N.S.)  952  and  note.  Thuraton  v.  St.  Joseph,  51  Mo.  510,  U 

Notes:  66  Am.  Dec.  435;  29  A.  S.  R.  Am.  Rep.  463;  Rychlicki  v.  St.  Louis, 

737  ;  01  L.R.A.  673,  684;  14  Ann.  Caa.  08  Mo.  497, 11  S.      1001, 14  A.  S.  B. 

174,  752.  651  and  note,  4  LM.A.  594  and  note; 

3.  Evansville  v.  Decker,  84  Ind.  325,  West  Orange  Tp.  v.  Field,  37  N.  J.  Eq. 
43  Am.  Rep.  86  and  note;  Seifert  v.  600,  45  Am.  Rep.  670;  Kehoe  v.  Ruth- 
Brooklyn,  101  N.  Y.  136,  4  N.  E.  321,  erford,  74  N.  J.  L.  659,  65  Atl.  1046, 
64  Am.  Rep.  664  and  note;  Hart  122  A.  S.  B.  411  and  note;  Gillisoa  v. 
NeillsviUe,.  125  Wis.  546,  104  N.  W.  Charleston,  16  W.  Va.  282,  37  Am. 
699,  4  Ann.  Cas.  1085  and  notej  1  Eep.  763;  Jordan  v.  Benwood,  42  W. 
L.B.A.(N.S.)  952  and  note.  Va.  312,  26  S.  E.  266,  57  A.  S.  R.  859 

Note:  14  Ann.  Caa.  753.  and  note,  36  L.R.A.  519;  Clay  t.  St 

4.  Nevins  v.  Peoria,  41  IlL  502,  89  Albans,  43  W.  Va.  539,  27  8.  E.  368, 
Am.  Dec.  392  and  note;  Dixon  t.  Ba^  64  A.  S.  R.  883  and  note;  Knnst  ▼. 
ker,  65  111.  518,  16  Am.  Bep.  691;  Grafton,  67  W.  Va.  20,  67  S.  E.  74^. 
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and  adopts  a  plan  which  all  pezwms  of  reasonable  prudence  and  intel' 
ligence  would  ^ree  was  unsound,  it  will  be  civiUy  >  responsible  for 
ihe  consequences.^ 

377,  Construction  and  •  Hainteaance  of  Highwajr^  Braiaa  and' 
Sewers. — ^The  principles  just  set  out  as  to  the  liability  of  munjcdpel 
corporations  for  injuries  to  person  or  property  occasioned  by  the  con- 
struction  and  maintenance  of  puUic  Mrorks  or  in4>roveineut  are  most 
commonly  invdced  in  connection  with  th6  rights,  duties  and  liabili- 
ties of  municipalities  in  the  construction,  grading  and  draining  of 
highways,  and  maintaining  them  in  proper  condition  for  public  use 
and  free  from  obstructions.  These  questions  have  been  exhaustively 
discussed  dsewbere  in  this  work.*  So  questions  as  to  tile  liability  of 
municipal  corporations  for  torts  frequently  arise  in  comiectlcw  with 
the  construction  and  maintenan<»  of  public  drains  and  sewers,  and 
injuries  occasioned  to  property  by  the  disposition  made  of  siuface 
water,  which  subjects  have  also  received  adequate  treatment  elsewhere 
in  t^is  work.' 

378.  Obstmctioit  of  Vatu-al  WatereourMs;  Insufficient  Biidgei  and 

•Culverts. — Authority  to  lay  out  highways  necessarily  includes  the 
power  to  carry  such  ways  across  unnavigable  watercourses,  subject  to 
the  implied  obligation  of  leaving  a  su0icient  opening  for  the  water 
of  the  stream  to  pass  through.  When  a  municipality  fails  in  this 
duty,  and  by  lisaving  an  insuffici^t  opening  sets  back  the  water  of  the 
stream  upon  riparian  land  above  the  crossing  the  right  of  the  owner 
of  such  laud  to  maintain  an  action  of  tort  against  the  municipality 
depends  upon  the  principles  already  laid  down.  If  the  municipality 
wore  specially  authorized  by  statute  to  obstruct  a  running  stream, 
such  as  flows  in  a  channel  between  well  defined  banks,  the  legal  rights 
of  the  parties  would  of  course  be  changed,  and  the  city  in  obstructing 
the  stream  would  do  so  representing  the  state,  and  would  partake  of 
the  latter's  immunity  from  suit  unless  the  injury  were  so  severe  as 
to  constitute  a  taking  in  the  constitutional  sense.  If  the  ob^ruction 
of  the  stream  is  the  necessary  result  of  the  construction  t>f  the  high- 
way in  a  ireasonably  prudent  way,  bo  action  will  lie  for  the  damages 
thus  caused  as  for  a  tort,  but  recovery  must  be  sought  by  the  owner 
of  the  property  in  the  manner  pointed  out  by  law.^  But  if,  wtihout 

26  L.R.A.(N.S.)  Xm-f  Pettigrew  t.  1007,  UO  N.  W.  681,  M' Ann.  Cas.  750 

Evansvilk,  25  Wis.  ^3,  3  Am.  Rep.  and  note.       .  , 

60  Note:  4  Ann.  Cas.  1080. 

Notes:  28  A.  a  B  743;  61  Uft-A.  6,  See  Eminwnt  Domain,  toI.  10, 

685,  690;  4  Ann.  Cfi'V  1091.  pp.  97,  164  et  seq.j  Highways,  vol 

5.  EvanaviUe  v.  Decter,  84  Ind.  325,  13,, pp.  SO,  309  et  seq. 

43  Am.  Rep.  86;  Teager  t.  Mfflping*-  7.  See  Deains  a^P  Smrans,  vol.  9, 

burg,  109  Ky.  746,  60  8.  W.  718,  96  p.  660  et  B«q. 

A.  S.  R.  400,  63  L.R.A.  791;  Waiters  8.  P«n77.Worcwter,6GTay  (Mass.) 

T.  Omaha.  76.  Neb.  m   107  ,N.  W.  544,  66  Am.  Dee.  431*  aad  note. 
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any  special  authorization  such  as  this,  but  acting  merely  under  its 
general  powers  over  streets  and  highways,  and  its  powers  to  construct 
beneficial  improvements,  a  municipality  unnecessarily  obstructs  the 
free  flow  of  suoh  a  stream,  and  cauaes  it  to  flow  or  set  back  upon  the 
land  of  others,  it  will  be  liable  for  the  damages  so  caused.  Here, 
as  elsewhere,  applies  the  principle  ^at  for  the  necessary,  inevitable, 
incidental,  and  consequential  damages  arising  out  of  the  exercise  of 
its  chartered  powers  it  will  not  be  liable.  And  its  liability  in  tort 
will  rest  as  always  in  the  matters  treated  her^  upon  its  negligence 
in  the  execution  of  its  chartered  powers.  The  material  distinction 
to  be  borne  in  mind  is  that  the  general  powers  of  eminent  domain 
over  streets,  highways,  and  the  like  are  not  to  be  construed,  where 
a  natural  stream  is  involved,  as  permitting  the  unnecessary  obstruc- 
tion thereof,  and  that  such  unnecessary  obstruction— that  is,  such 
obstruction  as  might  have  been  avoided  by  constructing  in  a  different 
manner  the  structure  which  causes  the  obstruction,  or  by  the  exercise 
of  greater  diligence  in  maintaining  the  waterways  in  a  free  and  open 
cotiditioD — ^is  negligence  on  the  part  of  the  dty  in  carrying  out  its 
charter  powers  and  performing  its  charter  duties,  and  mc^es  it  liable 
for  the  damage  caused.  Such  obstructions  are  usually  caused  by 
defective,  badly  constructed,  and  insuffident  waterways  and  culverts 
in  bridges  and  roads;  and  where  these  cause  injury  to  private  prop- 
erty, and  injury  that  might  have  been  avoided,  the  municipality  is 
liable  in  tort  for  the  damages.*  In  such  a  case  the  defense  that  the 
injury  was  due  to  the  construction  of  a  public  work  of  insufficient 
sice  is  not  open,  for  the  public  work  is  the  highway  or  bridge,  not 
the  opening  or  culvert,  and  the  flooding  is  due  to  the  action  in 
constructing  the  highway  with  an  insufficient  opening,  and  not  to 
the  construction  of  work  inadequate  to  abate  a  natural  nuisance.'" 
The  liability  of  a  municipality  for  insufficient  culverts  does  not,  how- 
ever, extwid  to  injuries  caused  by  an  extraordinary  flood  which  could 
not  in  the  exercise  of  reasonable  prudence  and  foresight  have  been 
anticipated,'^  or  for  cdostructing  the  ovei^ow  water  of  a  stream  which 
has  left  its  channel,"  or  iw  injury  caused  by  an  insuflicient  culvert 

9.  Mootry  t.  Danbury,  45  Conn.  550,  184  N.  Y.  1,  76  N.  E.  738, 112  A.  S.  R. 

29  Am.  Rep.  703;  Boss  v.  Madison,  1  558,  6  Ann.  Caa.  173,  3  L.R.A.{N.S.) 

Ind.  281,  48  Am.  Dec.  361;  Van  Pelt  1053  and  note. 
V.  Davenport,  42  la.  308,  20  Am.  Rep.     Note:  59  L-R-A.  856. 
622  and  note;  Perry  v.  Worcester,  6     And  see  Bridoks,  vol.  4,  p.  1222  et 

Gray  (Mass.)  544,  66  Am.  Dec.  431  seq. 

and  note;  Rochester  White  Lead  Co.  v.     10.  Van  Pelt  ▼.  Davenport,  42  la. 

Rochester,  3  N.  Y.  463,  53  Am.  Dec  308,  20  Am.  Rep.  622  and  note. 

316  and  note;  Boranton  City^  Appeal,     11.  Madison  v.  Rosa,  3  Ind.  236,  54 

121  Pa.  St.  97,  15  Atl.  483,  6  A.  S.  R.  Am.  Dec.  481  and  note. 

755;  Krug.v.  St.  Mary,  162  Pa.  St     Note:  66  Am.  Dee.  441. 

30,  25  Atl.  161,  34  A.  8.  R.  616  and      12.  Morris  v.  CouncU  Bluffs,  67  U. 

note.   Contra,  ODonnell  t.  Syracase,  343,  26  N.  W.  274,  56  Am.  R«p.  343. 
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cons^eted  by  a  public  service  corporation  having  a  license  from  the 
municipal  authorities  to  erect  its  structures  in  the  street.**  There  is 
also  fttitbority  to  the  effect  that  a  municipality  will  not  be  liable  for 
injuries  caused  by  an  insufBcient  culvert  if  it  employed  a  competent 
engineer  to  construct  the  culvert  and  he  misjudged  the  capacity 
required.** 

379.  Diveraioa  of  Natural  Stream  into  Artificial  Chaiuel. — ^When 
a  dense  population  ^ws  up  on  both  sides  of  a  small  natural  water- 
coarse,  the  riparinn  owners  are  sure  to  suffer  continual  annoyance 
and  damage,  from  the  increase  in  the  flow  of  surface  water  and  the 
necessary  pollution  and  obstruction  of  the  stream  by  the  other  ripa- 
rian proprietors.  A  municipality,  of  course,  would  not  be  liable  for 
the  consequences  of  the  pollution  or  the  overflow  of  a  stream  or  river 
upon  whose  banks  the  settlement  had  been  made  and  had  grown  into 
the  proportions  of  a  city,  on  account  of  the  lawful  or  unlawful  acts 
of  indiWdual  citizens  in  defiling  or  obstructing  the  same.'*  It  fre- 
quentiy  becomes  necessary,  however,  for  the  municipality,  in  order 
to  protect  the  healt^i  and  comfort  of  the  inhabitants,  to  provide  an 
artificial  channel,  covered  or  uncovered,  for  such  a  watercourse,  and 
in  such  &  case  it  is  held  liable  for  the  exercise  of  reasonable  care 
and  diligence  in  constructing  a  channel  of  sufficient  size  to  carry  the 
volume  of  water  that  may  be  reasonably  anticipated  or  expected  to 
flow  down  the  same,  and  in  maintaining  Uie  channel  free  from  obstruc- 
tions and  otherwise  in  a  safe  condition.**  It  will  consequently  be 
liable  for  damages  resulting  from  the  overflow  of  such  a  channel,  even 
if  it  is  due  to  an  unusually  heavy  rainfall  or  cloudburst,  unless  it 
is  of  such  an  unprecedented  character  that  it  could  not  have  reason- 
ably bem  anticipated.*'  That  a  municipal  corporation  has  turned 
its  sewers  into  a  stream  which  flows  through  its  limits,  and  has  received 
statutory  autliority  to  improve  and  deepen  the  sanM,  does  not,  bow- 
ever,  cast  upon  it  a  duty  to  undertake  improvements  which  will  obvi- 
ate the  liability  of  injury  to  adjoining  property  from  extraordinary 
floods,  ta  the  iwults  of  which  its  sewers  only  slightly  contribute, 

18.  Stackhonse  v.  Lafayette,  26  bid.  le.  WiUson  t.  Boise  City,  20  Idaho 
17,  89  Ain.  Dec.  460  and  note.  133,  117  Pac  115,  36  LJIA.(N.8.) 

14.  Van  Pelt  v.  Davenport,  42  la.  1158  and  note;  Noonan  v.  Albany,  79 
308,  20  Am.  Rep.  622  and  note.        K.  T.  470,  35  Am.  Hep.  640  and  notei 

15.  A.  L.  Lakey  Co.  t.  Kalamazoo,     Note-:  61  UR.A.  703. 

138  Mich.  644,  101  N.  W.  841,  UO  A.  17.  WiUson  v.  BoiBe  City,  20  Idaho 
8.  R.  338  and  note,  67  L.K.A.  931;  133,  117  Pao,  115,  36  L.E.A.(K.S.) 
O'Donnell  t.  Syraeose,  184  N.  T.  1,  76  1168  and  note.  Bee,  howerer,  Diamond 
N.  £.  783,  112  A.  S.  R.  568,  6  Ann.  Match  Co.  v.  New  Haven,  55  Conn. 
Cas.  173,  3  LJt.A.(K.S.)  1063  and  510, 13  Atl.  409,  3  A.  8.  R.  70,  in  which 
note:  Mansfield  r.  Bristor,  76  Ohio  St.  it  vaa  held  that  a  town  was  not  liable 
270.  81  N.  E,  6^,  118  A.  S.  R.  852. 10  for  aneh  an  overflow  if  the  selectmen 
Ann.  Cas.  767,  10  L.R.A.<N.S.)  806.    employed  a  competent  engineer. 
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80  as  to  render  it  liable  for  such  injury  is  tAse  it  neglects  to  perform 
the  duty.** 

380.  Injury  to  Real  Estate  by  Construction  of  Waterworks. — A 

municipal  cotporation  is  not  liable  in  any  form  of  action  for  draw* 
ing  water  for  a  public  supply  from  a  public  watercourse  under  l^isla- 
tive  authority,  since  public  waters  are  public  property  and  the  legis- 
lature may  decide  to  what  public  uses  they  shall  be  applied  without 
giving  rise  to  any  action  in  favor  of  a  riparian  owner  injuriously 
affected  by  the  new  use  thus  authorized.'*  It  has  also  been  held 
that  a  municipal  corporation  owning  land  upon  the  banks  of  a  pri- 
vate watercouiae  may  exercise  the  right  of  a  rij)iirian  proprietor  to 
draw  off  such  water  as  he  may  need  for  domestic  purposes  by  divert- 
ing as  much  water  as  it  may  require  for  a  public  water  supply  for 
the  benefit  of  its  inhabitants,  without  liability  to  any  other  riparian 
proprietor.*"  The  weight  of  authority,  however,  holds  a  municipal 
corporation  civilly  liable  for  diverting  the  waters  of  a  private  water- 
course for  the  purposes  of  a  public  water  supply,  either  with  or  with- 
out legislative  autbority.* '  A  municipal  ooiporation  is  not  liable  for 
laying  its  water  pipes  in  a  street  the  fee  of  which  belongs  to  the 
abutting  owners,  provided  it  exercises  reasonable  care  in  the  work, 
for  the  use  of  a  street  for  water  pipes  is  within  the  easement  of  a 
highway.'  It  is,  however,  liable  for  injury  to  property  due  to  the 
neglig^t  construction  of  water  pipes  in  public  streets,*  or  for  erect- 
ing a  stand  pipe  or  water  tank  in  a  public  street,  because  such  a 
structure  is'not  within  the  easement  of  a  highway.*  When  a  munici- 
pal corporation  constructs  its  waterworks  upon  land,  either  purchased 
or  taken  by  eminent  domain  for  the  purpose,  it  is  liable  in  tort  for 
injury  to  neighboring  land  due  to  negligent  construction  or  mainte- 
nance,' and  it  is  liable  for  draining  the  underground  water  fnan  the 

18.  O'DoimenT.  Syracnse,184'N.Y.  102,  7  Am.  Dee.  626;  Svith  v.  Roeb- 
I,  70  N.  E.  788,  m  A.  S.  R.  558,  fl  esttir,  92  N.  T.  46aL  44  Am.  Rep.  393. 
Ann.  Cb&  U3,  3  LJtA.(N.S.)  1063  And  see  Euikknx  Douaiv,  vol  10,  p. 
and  note,  ,  ■  SS. 

19.  Watuppa  Reservoir  Co.  v.  Fall  2.  Note:  81  L.R.A.  76,  77.  See  alsA 
River,  147  Mass.  548,  18  N.  E.  465,  Eminknt  Domain,  voL  10,  p.  112. 

1  Ij.R.A.  466.  And  see  EicnmNT  Do-  &  Esbez^:  Cigar  Co.  t.  Portland,  34 
MAIN,  vol.  10,  p.  84;  Wacths.  Ore.  282, 56  Pae.  961, 75  A.  S.  R.  6&1» 

ao.  Canton  v.  Shock,  66  Ohio  St  43  L.R.A.  435;  Smith  v.  Philadelphia, 
19,  63  N.  E.  600,  90  A.  6.  R.  667,  58  81  Pa.  St.  38, 22  Am.  Rep.  731;  Piper 


1.  Stein  T.  Burden,  24  Ala.  130,  60  730,  133  A.  S.  R.  1078,  25  L.RA. 
Am.  Dec.  453:  Fisk  v.  Hartford,  60  (N.S.)  239. 

Conn.  375,  37  Atl.  98S,  38  LJELA.  474;  4.  Morrison  v.  Hinkson,  87  HI.  687, 
Emporia  r.  Soden,  25  Kan.  588,  87  28  Am.  Rep.  77;  Banrows  v.  Sycamore,. 
Am.  Rep;'266;  teggari;  y.  Jaffrev,  75  160  Bl.  588, 37  N.  E.  1096»  41  A.  S.  R. 
N.  H.  473,  76  Atl.  123,  139  A.  ^  &  400,  25  LJI.A.  535. 
729,  28  L.R.A.(N.S.>  1050;  Gardner  5.  Aldworth  v.  Lywi,  153  KasB.  53, 
T.  Newbnrgh,  2  Johna.  Ch.  (N.  Y.)  26  N.  E.  229, 25  A.  8.  R.  608, 10  L.R.A. 


L.R.A.  637. 
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land  in  th«  Utt^borhood  of  its  pumping  works  by  maintuining 
pumps  of  unreasonable  pdwer  *  So  also  a  municipal  corporation  is 
liable  for  maintaining  a  dam  across  a  watercourse  for  the  purpose  of 
establishing  a  reservoir  for  its  water  supply  ^etem,  in  such  a  way 
as  to  flood  the  lands  of  upper  riparian  proprietors.^ 

381,  Liability  for  Enactment  of  Ordinance. — municipal  corpora^ 
tion  cannot  be  held  civilly  liable  upon  any  sound  legal  principle  for 
the  mere  enactment  of  an  ordinance  by  its  town  or  oi^  council.^ 
When  the  l^ialatore  grants  to  a  municipal  corpOTfUiion  the  power  to 
regulate  the  conduct  of  individuals  and  the  use  of  property  within 
its  limits,  in  behalf  of  the  public  welfare,  in  other  words  delegates 
the  local  exercise  of  the  police  power,  if  the  municipal  corporation  does 
not  exceed  the  statutory  grant  or  the  limits  imptsed  by  the  constitu- 
tion it  ij9  not  liable  in  an  action  of  tort  to  an  individuad  injured  by 
the  manner  in  which  the  local  authorities  have  discharged  the  duty 
thus  entrusted  to  them.  As  has  been  said  before,  the  delegation  of 
local  legislative  power  to  local  legislative  bodies  does  not  carry  with 
it  a  subjection  to  judicial  veto,  or  substitute  the  opinion  of  coiu^ 
and  juries  for  that  of  the  city  council  to  which  the  responsibility  of 
legislation  has  been  expressly  granted.  If  it  was  within  the  power 
of  ih%  council  to  eiiact  the  ordinance  in  controversy,  the  courts  cw- 
not,  in  the  absence  of  express  statutory  authority,  attempt  to  pass 
upon  the  wisdom  or  policy  of  such  ordinance.'  If,  on  the" other  hand," 
the  ordinimce  was  beyond  the  power  of  the  council  to  enact,  either 
because  it  was  not  within  the  scope  of  the  power  delegated  to  the  city 
OT  town  by  the  legislature,  or  because  it  attempted  to  interfere  with 
personal  or  property  rights  in  an  unconstitutional  manner,  the  ordi- 
nance was  void,  and  nobody  could  have  been  injured  merely  because 
tiij  municipal  council  went  through  the  form  of  .^acting  iL"  The 
mere  fact  that  the  enactment  of  a  valid  ordinance  is  the  indirect 
cause  of  an  injury  to  a  citizen  is  no  ground  for  liability  of  the  muuici- 
pality.  Thus  it  cannot  be  held  responsible  for  the  unlawful  violence 
of  a  police  officer  in  arresting  a  person  for  violation  of  a  city  ordi- 
nance,*^ or  for  the  sufferings  of  a  person  thus  arrested  while  confined 

210;  Bailey  t.  New  York,  3  Hill  (N.  Ann.  222,  39  Am.  Rep.  272. 

Y.)  531,  38  Am.  Dec,  669.  Note:  30  A,  S.  R.  405. 

Notes:  59  L.R.A.  857;  61  L.RA.  11.  Dargan  v.  MobUe,  31  Ala.  469, 

58,  61.  70  Am.  Dec.  505  and  note;  Bartlett  v. 

6.  Smith  V.  Brooklyn,  160  N.  Y.  357,  Columbus,  101  Ga.  300,  28  S.  B.  699, 
54  N.  E.  787,  45  L.R.A.  664;  ForbeU  44  L.R.A.  795  and  note;  CaiweU  v. 
V.  New  York,  164  N.  Y.  522,  58  N.  E.  Boone,  51  la.  687,  2  N.  W.  614,  33 
644,  79  A".  S.  K.  666,  51  L.R.A.  695.  Am.  Rep.  154;  Cobb  v.  Portland,  55 

7.  Note:  59  L.R.A.  856,  857.  Me.  381,  92  Am.  Dee.  598  and  note; 

8.  Trammel  v.  RussellviUe,  34  Ark.  Buttrick  v.  Lowell,  1  Allen  (Mass.) 
105,  36  Am.  Rep.  1.  172,  79  Am.  Dec.  721  and  note. 

f).  See  supra,  par.  203,  204.  Notes:  47  L.R.A.  593;  13  Ann.  Cas. 

10.  Harrison  v.  New  Orleans,  33  La.  1018. 
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in  an  unfit  and  nnsanitaiy  jnil,*'  or  foT  injury  to  a  citizen  sustained 
by  reason  Of  impure  vaccine  mtitter  administered  to  him  by  the  officer 
or  agent  of  the  corporation  in  the  enforcement  of  an  ordinance  requir- 
ing citizens  to  sabmit  to  vaccination:" 

382.  Failure  to  Enact  or  Enforce  Ordinance. — ^It  is  well  settled  that 
ft  citizen  who  is  injured  in  his  person  or  property  by  the  acts  of 
another  cannot  maintain  an  action  against  the  city  or  town  in  which 
the  injury  was  inflicted  based  on  the  grounds  tiiat  tbe  act  which 
caused  the  injury  would  have  been  prohibited  a  municipal  ordi- 
nance if  the  town  or  city  council  had  attended  to  its  duties  with 
reasonable  care  and  jud^uent.**  So,  according  to  some  authorities 
it  is  not  open  to  an  individual  to  ask  the  courts  to  revise  the  judg- 
ment of  the  municipal  authorities  in  suspending  the  operation  of  an 
ordinance  after  it  has  once  been  enacted.  Hius  it  has  been  held  that 
if  an  ordinance  prohibits  the  discharge  of  fireworks  within  the  city 
limits,  snd  the  city  council  suspends  such  ordinance  during  a  holi- 
day, a  person  who  is  injured  by  fireworks  discharged  by  a  private 
citizen  cannot  hold  the  city  on  the  ground  that  it  should  not  have 
suspended  the  ordinance.**  There  are,  however,  decisions  which  take 
the  contrary  view  and  hold  that  the  municipality  may  be  liable  under 
such  circumstances.'*  It  has  also  been  held  that  a  municipality  is 
not  liable  for  permitting  a  wooden  building  to  be  erected  within  the 
■  fire  limits,  in  violation  of  an  ordinance.*'  Where  an  ordinance  has 
been  enacted  and  is  in  full  legal  effect,  it  is  gwierally  hrid  that  the 
municipally  ia  not  civilly  liable  for  failure  to  enforce  it,  and  may 
permit  it  to  become  a  dc«d  letter  without  incurring  any  obligalacm 
to  compensate  citizens  who  are  injured  by  persons  or  animals  allowed 

12.  Gray  v.  Griffin,  111  Oa.  361,  36  Atl.  421,  3  A.  8.  R.  661  and  note;  Hnt- 
S.  E.  792,  51  L.R.A.  131;  Ulrich  v,  St.  chinson  v.  Concord,  41  Vt,  271,  98  Am. 
Louis,  112  Mo.  138,  20  S.  W.  4G6,  34  Dec.  584  and  note;  Jones  v.  Williams- 
A.  S.  R.  372  and  note;  Brown  v.  Quy-  buig,  97  Va.  722,  34  8.  E.  883,  47 
andoUe,  34  W.  Va.  299,  12  S.  E.  707,  Ii.R.A.  294. 

11  L.B.A,  121.  Note:  13  A.  S.  R.  436. 

13.  Wyatt  V.  Rome,  105  Ga.  312,  31  16.  Rivers  v.  Augusta,  65  Ga.  376, 
S.  E.  188,  70  A.  S.  R.  41,  42  L.H.A.  38  Am.  R«p.  787;  Lincoln  v.  Boston, 
180.  148  Mass.  578,  20  N.  E.  329,  12  A.  S. 

14.  Fitch  V.  Seymour  Water  Co.,  139  R.  601,  3  L.R.A.  257  and  note;  Hill 
Ind.  214,  37  N.  E.  982,  47  A.  8.  B.  268  v.  Charlotte,  72  N.  G.  55,  21  Am.  Rep. 
and  note;  Dudley  v.  Plcmingsburg,  115  451. 

Ky.  5,  72  S.  W.  327, 103  A.  S.  B.  253,  16.  Speir  v.  Brooklyn,  139  N.  T.  6, 

1  Ann.  Cas.  958  and  note,  60  L.R.A.  34  N.  E.  727,  36  A.  S.  R.  664  and  note. 

575;  Henkel  v.  Detroit,  49  Mich.  249,  21  L.R.A.  041;  Landau  t.  New  York, 

13  N.  W.  611,  43  Am.  Rep.  464  and  180  N.  Y.  48,  72  N.  E.  631,106  A.  S. 

note:  Mansfield  v.  Bristor,  76  Ohio  St.  R.  709  and  note.  And  see  Explosioms 

270,  81  N.  E.  631, 118  A.  S.  R.  852, 10  and  Explosives,  vol.  11,  p.  689  et  seq.; 

Ann.  Cas.  767,  10  L.RJl.(N.S.)  806;  Hiohwats,  vol.  13.  p.  304  et  seq. 

Marth  v.  Kin^her,  22  Okla.  602,  98  17.  Forsyth  v.  AUanta,  45  Ga. 

Pae.  436,  18  Ii.BJ^.(N.S.)  1238;  Mc-  12  Am.  Rep.  576. 
Dade  t.  Chestar,  U7  Pa.  St  414,  12 
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with  tho  Knowledge  of  the  municipal  authorities  to  disregard  or  vio- 
mte  the  ordinance,"  There  are,  however,  some  states  in  which  it  is 
Held  thfU  a  municipal  corporation  invested  with  adequate  power  must 
□ot  only  enact  such  ordinances  as  are  necessary  to  protect  the  lives,, 
limbs  and  property  of  its  ci(i:fcn3,  but  must  also  exercise  reasonable, 
caje  and  diligence  in  the  enforcement  of  the  same,  and  will  be  civilly 
liable  for  failure  to  do  so.*'  The  liability  of  a  municipality  for  inju- 
ries resulting  from  an  improper  use  of  the  streets  permitted  by  it 
»  treated  at  length  elsewhere  in  this  work  *° 

383.  Enforcement  of  Police  Regulations  Generally. — If  an  ordi- 
nance which  was  beyond  the  power  of  the  city  council  to  enact  is 
in  the  nature  of  a  police  regulation,  the  municipality  will  not  be 
liable  for  the  acts  of  the  municipal  police  force  in  attempting  to 
enforce  it,^  or  for  the  act  of  the  mayor  in  issuing  a  warrant  of  arrest 
for  the  violation  of  the  ordinance,  or  of  the  city  marshal  in  executing 
the  warrant,'  or  even  for  imprisonment  under  a  judgment  of  the 


18.  Davis  V.  Montgomerv,  51  Ala.  (N.S.)  1238;  Hull  r.  Roxboro,  142  N. 
139,  23  Am.  Rep.  545;  Addington  v.  C.  453,  55  S.  E.  351,  12  UR.A.(N.S.) 
Littleton,  50  Colo.  623,  115  Pac.  8n6,  638  and  note;  O'Rourke  v.  Sioux  Falls, 
Ann.  Cas.  1912C  753,  34  L.R.A.(N.S.)  4  S.  D.  47,  54  N.  W.  1G44,  46  A.  S.  R. 
1012;  Hewison  v.  New  Haven,  37  760  and  note,  19  LJI.A.  789;  Kitsap 
Conn.  475,  9  Am.  Rep.  342;  Rivers  v.  County  Transp.  Co.  v.  Seattle,  75 
Auffusta,  65  Ga.  376,  38  Am.  Rep.  787;  Wash.  873,  135  Pac  476,  Ann.  Cas 
Faulkner  v.  Aurora,  85  Ind.  130,  44  19150  115  and  note. 
Am.  Rep.  1;  DooIot  v.  Sullivan,  112  19.  Baltimore  v.  Marriott,  9  Md. 
Ind.  451,  14  N.  E.  566,  2  A.  S.  R.  209  160,  66  Am.  Dee.  326;  Taylor  v.  Cum- 
and  note  (excavation  in  sidewalk) ;  berland,  64  Md.  68,  20  Atl.  1027,  54 
Wheeler  v.  Plymouth,  116  Ind.  158, 18  Am.  R€^.  759;  Cochrane  v.  Froatburg, 
N.  E.  532,  9  A.  S.  R.  837  and  note  81  Md.  54, 31  Atl.  703,  48  A.  S.  R.  479. 
(gunpowder);  Fitch  v.  Seymour  Wa-  27  L.R.A.  728  and  note;  Hagerstown 
ter  Co.,  139  Ind.  214,  37  N.  E.  982,  47  v.  Klotz,  93  Md.  437,  49  Atl.  836,  86 
A.  S.  R.  258  and  note;  Ball  v.  Wood-  A.  S.  R.  437  and  note,  54  L£.A.  940j 
bine,  61  la.  83,  15  N.  W.  846,  47  Am.  Magaha  v.  Hageretown,  95  Md.  62,  51 
Rep.  805  aud  note;  Everly  v.  Adams,  Atl.  832,  93  A.  S.  R.  317. 
95  Kan.  305,  147  Pae.  1134,  L.R.A.  Note:  32  L.R.A.(N.S.)  895. 
1915E  448  and  note;  Dudley  v.  Flem-  20.  See  Highways,  vol.  13,  p.  299 
ingsburg,  115  Ky.  5,  72  S.  W.  327, 103  et  seq. 

A.  S.  R.  253,  1  Ann.  Cas.  958  and  1.  Gmmbine  v.  Waahington,  2  Mac- 
note,  60  L.R.A.  575;  Hines  v.  Char-  Arthttr  (D.  C.)  578,  29  Am.  Rep.  626  v 
lotte,  72  Mich.  278,  40  N.  W.  333,  1  Taylor  v.  Owensboro,  98  Ky.  271,  32 
L.RA.  844  and  note;  Kiley  v,  Kansas  S.  W.  948,  56  A..  S.  R.  361;  Hersh- 
City,  87  Mo.  103,  56  Am.  Rep.  443;  berg  v.  Barbourville,  142  Ky.  60,  133 
Moran  v.  Pullman  Palace  Car  Co.,  134  8.  W.  985,  Ann.  Caa.  1912D  189,  34 
Mo.  641,  3d  S.  W.  659,  56  A.  S.  R.  543,  L.R.A.(N.S.)  141  and  note;  Onmmings 
33  L.R.A.  755;  Butz  v.  Cavanaugh,  137  v.  Lobaitz,  42  Okla.  704,  142  Pae.  993, 
Mo.  503,  38  S.  W.  1104,  59  A.  S.  R.  L.R.A.1916B  415;  Simpson  v.  What- 
504  and  note;  Mansfield  v.  Brietor,  76  com,  33  Wash.  392,  74  Pae.  577,  99  A. 
Ohio  St.  270,  81  N.  E.  631,  118  A.  S.  S.  R.  951  and  cote,  63  L.BJL.  815. 
R.  852,  10  Ann.  Caa.  767,  10  L.E.A.  Notes:  47  UBJi.  693;  18  L.R.A. 
(N.S.)  806;  Martfa  v.  Kingfisher,  22  (N.S.)  409,  410. 
Okla.  602,  98  Pae.  436,  IB  L£.A.     S.  Tmnmd  v.  RweUviUe,  84  Ark. 
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nunicipal  court  in  a  prosecution  for  the  violation  of  the  ozdini 

n  all  of  the  foregoing  instances  the  persons  who  actually  ai 
)r  imprisoned  the  person  who  violated  the  ordinance  were  not 
)f  the  city  for  whose  acts  it  was  responsible,  but  public  officers 
luties  were  prescribed  by  law,*  and  while  they  might  be  held  pi 
illy  liable  when  their  supposed  justification  failed,  their  actions 
mpose  no  liability  upon  the  city.    Even  more  clearly  wouI(i 
)e  the  law  if  the  ordinance  itself  was  valid  and  the  illegality 
he  manner  in  which  it  was  enforced.*  Thus  a  municipal  corpoi 
8  not  liable  for  impounding  animals  under  an  ordinance  eo. 
>y  virtue  of  statutory  authority,  although  in  the  particular  in» 
he  seizure  was  wrongful,*  or  for  the  negligent  acts  of  one  empi 
o  enforce  an  ordinance  forbidding  the  running  at  large  of  unmu^ 
logs.'  _ 

384.  Enforcement  of  Ordinance  Relating  to  License  or  Franch:x-  — 
!f  the  orders  of  a  city  council  are  within  its  authority,  a  person  3lx»J 
iously  affected  has  no  cause  of  action  against  the  city,  or  redr^s^^  *' 
iny  sort.    Police  regulations  to  direct  the  use  of  private  proper"  y 
IS  to  prevent  its  proving  pemici'ous  to  the  citizens  at  large  ar^^~ 
inlawful,  although  they  may  in  some  manner  interfere  with  pmr"  ^v^te 
-ightSj  without  providing  for  compensation,*  and  it  is  equally  ^^l^^^ 
hat  a  city  cannot  be  held  liable  for  granting  to  a  public  service  ^r**~*~ 
Btion  a  franchise  to  make  use  of  the  streets  in  a  manner  injui.  ^ 
0  abutting  property  owners^hen  it  was  a  use  which  the  city  co 
night  lawfully  authorize.'   The  fact  that  the  citj'  hns  taken  a 
rom  the  corporation  to  save  the  city  harmless  from  the  resuL 
K>S!»ible  negligence  will  not  increase  the  liability  of  the  city  in.  ±X\^ 
if  such  negligence.'*    Even  when  the  city  nuthorilies  licensed 
)erforinauce  of  a  dangerous  act  within  the  city  limits  which  x\\tm~ i^l** 
ajurioua  to  one  or  more  of  the  inhabitants,  the  city  is  not  L 
0  a  party  injured  by  such  act.   In  other  words,  the  grant  of  a  li*: 
Iocs  not  moke  the  licensees  the  servants  or  agents  of  the  cit  tp; 
bat  it  will  be  responsible  for  tlidr  acts;  and  the  exercise  of  it-: 

05,  36  Am.  Rep.  1:  Franka  v.  Holly  S.  W.  1007,  21  Ana.  Cas.  982,  97 
Jrove,  93  Ark.  250, 124  S.  W.  614, 137  L.K.A.(N.S.)  138. 
L.  S.  R.  86.  7.  Culver  v.  Streator,  130  111.  238, 

3.  Gnimhine  v.  Washington,  2  Vao-  22  N.  E.  810,  6  L.R.A.  270  and  noteT^ 
Lrthur  (D.  C.)  578,  29  Am.  Rep.  626;  8.  Wyatt  v.  Rome,  105  G«.  312,  31 
tartlett  v.  Columbus,  101  Ga.  300,  29  S.  E.  188,  70  A.  8.  R.  41,  42  L.R.4. 
[.  E.  599,  44  L.R.A.  795  and  note.  180;  Twyman  v.  Frankfort,  117  Ky. 
Lnd  see  Arrest,  vol.  2,  p.  493  et  seq.;  518,  78  S.  W.  446,  4  Ann.  Cas.  622,  64 
^At,sE  iHPRrsOKMtNT,  vol.  11,  p.  811  L.R.A.  572 ;  Baker  v.  Boston,  12  Pidc 
t  seq^  (Mess.)  184,  22  Am.  Dec.  421. 

4.  See  infra,  par.  990.  9.  Murphy  v.  Chiei^,  29  111.  279, 
6.  Lawtoa  v.  Harking,  34  Okla.  545,  81  Am.  Dec.  307  and  note. 

26  Pae.  727,  42  L.R.A.(N.S.)  69.  10.  Terry  r.  Richmond,  94  Va.  637, 

6.  Oregff  V.  Hateher,  94  Ark.  54, 125  27  S.  E.  429,  38  LJLA.  834. 

HOC 


Digitized  by 


19    a  u 


MCMICIP^AL  CORPORATIONS 


S  384 


cretiou  in  granting  the  license  ia  not  open  to  review  by  the  courts.^' 
For  similar  xeasoos  a  city  cannot  be  held  civilly  liable  for  the  refusal 
of  its  GommoQ  council  to  c^rove  a  bond  requisite  to  the  granting 
of  a  liquor  license.^*  It  is  generally  held  that  a  municipality  ia  not 
liable  for  the  enforcement  of  a  void  ordinance  which  impoaes  a  license 
tax  upon  an  occupation  which  it  is  beyond  the  municipal  power  to 
tax,^'  and  even  in  states  where  the  contrary  view  icrmerly  provailed,^* 
such  decisions  have  been  overruled.'*  So  also  it  has  been  held  that 
a  municipal  corporation  is  not  lidide  because  ito  council,  acting  mis- 
takenly, and  in  excess  of  its  powers,  revoked  a  liquor  license,'*  or 
rq)ealed  the  franehiae  of  a  street  railway  company  to  lay  its  tralcks 
in  a  public  street,*'  or  reiroked  the  pennit  of  a  landowner  to  maintflitr 
a  private  sewer  in  a  street'^  In  such  a  case,  if  proper  £q>plication  had 
been  made  to  any  court  of  the  state  having  jurisdiction,'  liie  ordinance 
would  have  been  adjudged  to  be  a  nullity,  and  all  ^»  officns  and 
agente  of  the  city  would  have  been  restrained  and  enjoined  from 
enforcing  ihe  ordinance  and  from  disturbing  the  {daintiff  in  the 
enjoymMit  of  sooh  license  or  fnuMhise;  Beside  tliis^  any  person  act- 
ing under  the  warrant  of  the  void  ordinance  who  trespassed  upon  the 
rights  of  the  holder  of  such  Ucense  or  fracachisd  would,  in  a  proper 
action,  be  adjudged  to  pay  the  damages  he  occasioned.  But  the  law 
aiforda  such  holder  no  other  remedies.  The  state  does  not  guarantee 
^e  judgment  or  tidelity  of  its  governmental  officers  and  agents  in  their 
conduct  of  political  affairs,  and  municipal  corporations,  erected  for 
purposes  of  local  ^vemment,  are  not  liable  for  misfeasances  of  their 
crfticers  when  acting  in  a  goveminental  capacity  with  respect  to  mat- 
ters of  general  public  concern.**  So  also  it  has  been  decided  that 
if  a  person  is  injured  by  private  parties  acting  under  supposed  author- 
ity of  an  invalid  ordinance,  while  the  ordinance  would  furnish  them 
no  justifioation  it  would  not  make  them  the  agents  of  the  city  or 

11.  Fifield  V.  Phoenix,  4  Ariz.  283,  .34  S.  W.  18.  47  L.R.A.  693  ancf  note. 
36  Pac.  916,  24  L.R.A.  430;  Stack-     16.  HershWrg  v.  Barbourville,  142 
house  V.  Lafayette,  26  Ind.  17,  89  Am.  Ky.  CO,  133  S.  "W.  986,  Ann.  Cas. 
Dee.  450  and  note;  Susquehanna  De-  1912D  189,  34  L.R.A.(N.S.)  141  and 
"ot  V.  Simmons,  112  Pa,  St.  3S4, 5  Atl.  note. 

j4,  56  Am.  Rep.  317  j  Gopeland  v.  16.  daussen  v.  Lnvenie,  103  Minn. 

Seattle,  33  Wash.  416,  74  Pae.  682,  491,  115  N.  W.  643,  14  Ann.  Gas.  673 

65L.R.A.  333.  and  note,  15  L.R.A.(N.S.)  698  and 

12.  Amperse  t.  Kalamazoo,  75  Mich.  note. 

228,  42  N.  W.  821, 13  A.  S.  R.  432  and  17.  Edson  v.  Olathe,  81  Kan.  328, 
note.  105  Fae.  521, 36  L.B^.(N.8.)  861  and 

13.  Bond  V.  Royston,  130  Ga.  646,  note. 

61  S.  K.  491, 18  L.R.A.(N.S.)  409  and     IB.  Stevens  v.  Muskegon,  111  Micb. 
note;  Shnpson  r.  "Whatfom,  33  Wash.  72,  69  N.  W.  227,  36  LJLA.  777. 
392,  74  Pac.  677,  99  A.  S.  B.  951,  68     19.  Edeon  v.  Olathe,  81  Kan.  328^ 
LJt.A.  815.   -  105  Pae.  521,  36  LiC.A.(K.S.)  861 

14.  HeOraw  t.  Marion,  98  Ky.  673,  and  notel 
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render  the  municipality  civilly  liable  for  their  acts »  In  several 
states,  however,  it  has  been  held  otherwise,^  although  the  decisions 
can  perhaps  be  justified  on  the  ground  that  the  licensed  act  rendered 
dangerous  a  public  street.  So  also  it  has  been  held  that  when  a 
municipal  corporation  grants  to  a  public  service  corporation  authority 
to  make  use  of  the  street  in  such  a  way  as  to  damage  private  prop- 
erty in  violation  of  a  constitutional  provision,  the  municipality  may 
be  liable 

385.  Failure  to  Abate  NuisanGes.— The  power  is  frequently  given 
to  a  city  by  its  charter  to  cause  any  nuisance  withib  the  city  limits 
to  be  abated.  Tl4e  power  is  a  legislative  or  governmental  one,  and 
its  exercise  lies  in  the  discretion  of  the  municipality.  For  failure 
to  exercise  the  power  the  city  is  not  liable,  even  to  an  individual 
who  is  injured  in  his  person  or  prepay  by  the  existence  of  a  nui- 
sance known  to  the  city  authorities  and  allowed  to  remain.'  It  ia 
only  when  the  city  allows  a  nuisance  to  exist  upon  ita  own  property,* 
or  the  continued  existence  of  the  nuisance  is  in  itself  a  breach  of  a 
duty  imposed  upon  the  city  by  law,  as  when  it  readera  a  public 

20  Fowie  V.  Alexandria,  3  P«t.  3&8,  65  A.  S.  B.  256  and  note,  35  L.R.A. 


1.  Wheeler  v.  Ft.  Dodge,  131  la.  566,  44  S.  B.  830,  98  A.  S.  R.  101  and  note; 

108  N.  W.  1057,  9  L.R.A.(N.S.)  146  Anderson  v.  Bast,  117  Ind.  126,  19  N. 

(celebration  in  street);  Cohen  v.  New  K.  726,  10  A.  S.  R.  35  and  note,  3 

York,  113  N.  Y.  532,  21  N,  E.  700,  10  L.R.A.  712  and  note;  James  v.  Har- 

A.  8.  R.  506,  4  L.R.A.  406  (licenee  to  rodsburg,  85  Ky.  191,  3  S.  W.  135,  7 

store  wagon  in  street) ;  Speir  v.  Brook-  A.  S.  R.  589;  Georgetown  v.  Com.,  115 

ryn.  139  N.  Y.  8,  34  N.  E.  727,  36  A.  Ky.  382,  73  8.  W.  1011,  1  Ann.  Caa. 

S.  R.  664,  21  L.R.A.  641  (dischargtt  961  and  note,  61  L.R.A.  673;  Henkel 

of  fireworks  in  street) ;  Landau  v.  New'  v.  Detroit,  49  Mich.  249, 13  N.  W.  611, 

York,  180  N.  Y.  48,  72  N.  E.  631,  105  43  Am.  Rep.  464  and  note;  Kilev  v. 

A.  S.  R.  709  (discharge  of  fireworks  Kansas  City,  87  Mo.  103,  56  Am.  Rep. 


Note:  32  L.R.A.(N.S.)  895-897.  38  S.  W.  1104,  59  A.  S.  R.  504  and- 

In  Johnson  v.  New  York,  186  N.  note;  Arnold  v.  St.  Louis,  152  Mo.  173, 

Y.  139,  78  N.  E.  715, 116  A.  S.  E.  545,  53  S.  W.  900,  75  A.  S.  R.  447,  48 

Ann.  Cas.  824,  a  city  pa38*?d  an  or-  L.R.A.  291;  Omaha  v.  Bowman,  52 

dinance  authorizing  an  automobile  race  Neb.  293,  72  N.  W.  316,  66  A.  S.  R. 

upon  one  of  its  highways,  and  the  506  and  Bote,  40  L.R.A.  631;  Mansfteld 

plaintiff,  a  spectator,  was  injured,  v.  Bristor,  76  Ohio  St.  270,  81  N.  E. 

She  was  not  allowed  to  recover  from  631,  118  A.  S.  R.  852,  10  Ann.  Cas. 

the,  city,  hut  on  the  ground  that  she  767,  10  L.R.A.(N.S.)  806;  McDade  v. 

was  particeps  criminis.  Chester,  117  Pa.  St.  414,  12  All.  421, 

a.  Pekin  v.  Brereton,  67  111,  477,  16  2  A.  S.  R.  681;  Kitsap  County  Transp. 

Am.  Hep.  629.  Co.  v.  Seattle,  75  Wash.  673,  135 

3.  Hewison  v.  New  Haven,  37  Conn.  Pae.  476,  Ann.  Cas.  1915G  115  and 

476,  9  Am.  R«p.  342;  Dyer  v.  Dan-  note. 

hory,  85  Conn.  128,  81  Atl.  958,  Ann.  Notes:  32  LJa^.(N.S.)  8Q2-895;  I 

Cas.  1913A  784  and  note,  30  L.R.A.  Ann.  Cas.  864. 

<N.S.)  405;  Wilmingtoa  v.  \Iande-  4.  See  snpra,  par.  371. 


7  U.  a,  (L.  ed.)  719. 


538;  Dalton  v.  "VVilaon,  118  Ga.  100, 


in  street). 


443;  Butz  v.  Cavanaugh,  137  Ho.  503. 


grift,  1  Marv.  (Del.)  5,  29  Atl.  1047, 
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lii^wsy  unsafe  for  travel,*  tliat  a  municipality  ean  be  held  civilly 
iSBpbnsible  for  failure  to  abate  or  suppress  a  nuisance. 

386.  Failore  to  Suppress  Disorderly  Conduct  Generally. — 
municipal  corporation  is  not  liabJc  at  couimon  law  to  per^us  injured 
by  the  disorderly  or  dangerous  conduct  of  crowds  gathered  in  the 
streets  or  elsewhere  for  such  a  length  of  time  or  with,  such  frequency 
as  to  i^arge  the  corporation  with  notice,*  and  the  law  is  the  some 
when  persons  are  injured  or  property  is  dctilroyed  by  a  mob  which 
the  municipal  authorities  in  the  exercise  of  reo^^onable  care  miglit 
have  suppressed.'  In  England  since  early  times  the  hundred  has  been 
liable  for  robberies  within  its  limits,  and  by  the  Riot  Act  was  Expressly 
made  liable  for  the  destruction  of  property  by  a  mob.  Similar  statutes 
imposing  liability  upon  cities,  counties,  or  other  municipal  bodies 
have  been  enacted  in  mnny  of  the  states  of  this  country.  These 
statutes,  in  BO  far  as  tliey  subject  the  property  within  a  municipal 
-corporation  to  taxation  in  order  to  recompense  private  parties  for 
losses  sustained  by  mob  violence,  without  regard  to  the  negligence 
of  the  municipal  authorities  have  been  universally  held  to  bo  consti- 

5.  Parker  t.  Uaoon,  39  6a.  725,  99  Caa.  958,  60  LJt.A.  076  (eoaatins  in 
Am.  Dec.  486  and  note;  Dalton  v.  WU-  street);  Hathaway  v.  Everett,  205 
4011,  118  Ga.  100,  44  S.  B.  830,  98  A.  Mass.  246,  91  N.  E.  296,  137  A.  S.  B. 
S.  B.  101:  Qrove  v.  Ft.  Wayne,  46  Ind.  436  and  note;  Ooodwiu  Heidsville, 
429, 15  Am.  Rep.  262;  Wheeler  v.  Ft  160  N.  0.  411,  76  8.  E.  232,  Ann.  Cas. 
Bodee,  131  la.  666,  108  K.  W.  1057,  1014G  217, 42  L.R.A(N.8.)  862  (base- 
-9L.B.A(K.S.)  146;MRDowdlv.  Pres-  ball  in  streets) Robinson  v.  Oreen- 
ton,  104  Minn.  263,  116  N.  W.  470, 18  vUle,  42  Oliio  St.  625,  51  Am.  Rw. 
Ii.BA.(N.B.)  190;  Bassett  t.  St.  Jo-  857  and  note  (firing  cannon  in  street) ; 
seph,  53  Mo.  290,  14  Am.  Bep.  446;  Horriatown  v.  Fit^atriofc,  04  Pa.  St. 
Cohen  v.  New  York,  113  H.  Y.  532,  21  121, 39  Am.  Rep.  771  (firing  cannon  in 
K.  £.  700, 10  A.  S.  B.  606  and  note,  4  street) ;  O'Roiu^  Sioux  Falls,  4  S. 
Ii.B.A.  406;  Charles  Eneu  Johnson  Co.  D.  47,  64  K.  W.  1044, 46  A.  S.  B.  760 
T.  I^iladelphia,  236  Pa.  St  610,  84  and  note,  19  L.BJI.  789  (fixing  eaunon 
Atl.  1014,  Ann.  Cas.  1914A  68,  42  in  street) ;  Bartlett  v.  Clarkshurg,  45 
I..R.A(N.S.)  512  and  note;  Little  v.  W.  Va.  39^,  31  S.  £.  918,  72  A.  S.  R. 
ICadison,  42  Wis.  643,  24  Am;  Bejp.  817  and  nota,  43  L.R.A.  295  (fireworks 
435:  CaimePDas  v.  Pewaukee,  78  Wis.  in  street) ;  Sehultz  v.  Milwaukee;  49 
66,  47  N.  W.  IS,  10  L.B^  473  Wis.  254,  5  N.  W.  342,  35  Am.  Rep, 
sote.  779  and  note  (coasting  in  street). 

Note:  32  L.RA.<N.S.)  890^2.  7.  Oianfortone  v.  New  Orleuis,  61 

And  see  Hiokwats,  vol  13,  p.  309  Fed.  64,  24  L.R.A  692  and  note;  Chi- 

«t  seq.  cago  v.  Chicago  Lewrne  Ball  Chib,  196 

6.  Campbell  v.  Montgomery,  53  Ala.  lU.  .54,  63  K.  E.  69^  89  A.  8.  R.  243 
527,  26  Am.  Rep.  666  (explosions  in  and  note;  Pratber  v.  Lexington,  IS  B. 
h^way) ;  Wilmington  v.  Vandegzift,  Mon.  (Kjb)  650,  66  Am.  Dee.  585  and 
1  Marv.  (Del.)  5,  20  Atl.  1047,  &  A  note;  WaUaee  t.  NomuuL  9  OUa.  839, 
S.  R.  256,  26  LiBJL  638  (coasting  in  60  Pae.  108,  48  L.B»A  620;  AUc^beny 
«treet)i  Ball  Woodbine,  61  la.  83,  Coun^  v.  Ctibaon,  90  St.  397,  35 
16  N.  W.  846,  47  Am.  Rep.  805  jind  Am.  Bep.  670;  Long  v.  Neenah,  128 
note  i&xvwoAB  in  stieat) ;  v.  Wis.  40,  107  N.  W.  10,  8  Ann,  Caa. 
Flemingsbiirg,  116  Ky.  6,  72  S.  W.  463  and  note.  . 

327, 103  A  S.  B.  263  and  note,  1  Ann.     Note:  44  L£j1.(N.S:)  368. 
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tutional,  since  th^  tend  to  make  every  taxpayer  eager  to  discourage 
lawlessness  and  violence  and  to  maintain  the  supremacy  of  the  laws 
ei^talilished  to  preserve  public  quiet  and  social  order.*  Such  statutes 
do  not  violnto  a  constitutional  provision  prohibiting  the  legislatuce 
from  imposing  taxes  upon  municipal  corporationa  for  oo^>orate  pur- 
poses,* nor  are  they  objectionable  as  special  legislation  on  the  ground 
that  they  impose  liability  upon  cities  and  counties,  but  not  upon 
villages  and  towns.***  A  city  is,  however,  not  liable  for  the  expense 
of  sheltering  the  militia,  or  for  damage  done  by  it,  when  it  is  sent 
into  and,  camped  within  the  city  for  the  purpo?e  of  quelling  a  riot, 
even  though  the  grounds  upon  which  the  troops  are  quartered  are 
occupied  by  the  direction  of  the  mayor  of  the  city,"  and  when  the 
statutory  liability  is  confined  to  injurj'  to  property,  there  is  no  reco^'- 
ery  for  the  killing  of  human  beings  by  a  mob.'* 

381?.  What  Constitutes  Riot  or  Hob. — Kot  every  assemblage  of  dij*- 
orderly  individuals  which  inflicts  unlawful  injury  upon  person  or 
property  is  a  mob  within  the  meaning  of  the  statutes  making  counties 
and.  cities  liable  for  mob  violence,  nor  is  every  disturbance  by  such 
aesembla^e  a  riot  A  riot  has.  been  defined  as  a  tumultuous  disturb- 
ance of  the  peace  by  throe  persons  or  more  assembling  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another  against  any- 
one who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually  executing  the  same  in  a  vio- 
lent and  turbulent  manner,  to  the  terror  of  the  people,  whether  the 
act  intended  was  of  itself  lawful  or  unlawful."  A  mob  is  a  large 
and  aggravated  riot.'^   It  has  accordingly  been  held  that  an  assem- 

8.  Loaisiana  v.  New  Orleans.  109  V.  Co.,  178  lU.  372,  53  N.  E.  68,  68  A.  8, 
S.  285,  3  S.  Ct.  211,  27  U.  S.  (L.  eA.)  R.  321,  45  L.B.A.  848. 

936;  Chicago  v.  Sturges,  222  U.  S.  10.  Chicago  v.  Stniges,  222  U.  S. 

313,  32  S.  Ct.  92,  56  U.  S.  (L.  ed.)  313,  32  S.  Ct.  92,  66  U.  S.  (L.  ed.) 

215,  Ann.  Cas.  1913B  1349;  Chicago  215,  Ann.  Cas.  1913B  1349;  Dawson 

V.  Manhattan  Cement  Co.,  178  III.  372,  Soap  Co.  v.  Chicago,  234  111.  314,  84 

53  N.  E.  68,  69  A.     E.  321,  45  L.R.A.  K.  920, 14  Ann.  Cas,  1131  and  note 

848;  Dawson  Soap  Co.  v.  Chicago.  234  g^Xw  ?3  Te^M^ 

111.  314,  84  N.  E.  920,  14  Ann.  Cas.  2  oil 

1131  «jd  note;  lola      Bimbaum  71  \f                       New  Orle«.^  61 

Kan.  600,  81  Pac.  198.  6  Ann.  C^.  ^  j^p^        and  note;  New 

^7  andiiote;  Darh^on  V.  New  YoA,  orieana  v.  Abbagnato,  62  Fed.  240, 10 

^  N.  .Y.  164,  88  Am.  Dee.  248  and  q  ^  361,  26  L.R.A.  329. 

^A,  P'T^!^              \S^^'  13.  Adamson  v.  New  York,  188  N. 

62  Ohio  St.  318,  87  N.  B.  60,  78  A.  y.  265,  80  N.  E.  937. 117  A.  S.  R.  863 

&  R.-718,  ^  L.RA.  738;  Allegheny  and  note,  11  Ann.  Cas.  183  and  note. 

County  T*  Gibson,  90  Pa.  St.  307,  35  lo  L.B.A.(N.S.)  925  and  note. 

Am.  Rep.  670  and  note.  h.  Notes:  88  Am.  Dec.  267;  11  Ann. 

Notes:  56  Am.  Dec.  589;  24  L.R.A.  Cas.  185.  As  to  what  constitatM  a  riot 

fi93;  44  L.RA.(N.S.)  361.  under  criminal  law,  see  CniUKAL 

9.  Chicago  t.  Haohsttan  Conient  vol.  8,  p.  329  et  seq. 
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blage  of  persons  upon  fhe  .public  streets,  who  weie  engaged  in  dis 
dialing  can'non  crackers  in  violation  of  law,  is  not  a  mob  or  a  riot, 
ainoe  each  p^raon  was  intmt  on  discharging  his  own  cannon  erackers, 
and  there  was  no  intent  among  the  persons  ao  assembled  mutually  to 
asfflBt  each  olher.^'  So  the  destruction  of  an  unoccupied  building 
by  a  crowd  of  men  and  boys  for  the  purpose  of  obtaining  firewood 
without  manifesting  any  purpose  to  ovearcome  anj  resistance  that 
might  be  off^d  has  been  declued  to  be  equally  outside  the  protection 
of  the  statute.^*  It  is,  however,  no  defense  that  the  mob  assembled 
for  a  lawful  purpose,  if  it  ultimately  engaged  in  a  riot  and  destroyed 
l»nvate  property.'^  In  some  states  it  has  been  held  that  a  mob  is 
an  unorganized  assemblage  of  many  persons  intent  on  unlawful  vio- 
lence, either  to  pert^ons  or  property,  and  that  a  determination  to  resist 
a[^p06ition  is  not  essential,  and  accordingly 'that  a  crowd  of  merry- 
makers acting  in  \'iolBtion  of  law  who  unintentionally  inflict  injury 
on  persons  not  participating  in  the  sport  may  render  the  city  liable 
under  the  statute.**  So  also  it  has  been  decided  that  a  large  number 
of  persons  confined  in  a  city  jail  who  join  together  to  whip  another 
prisoner  may  constitute  a  nK>b  so  as  to  render  the  dty  liable  for 
their  aets.^' 

388.  Liability  of  Honidpftlity  Irrespective  of  Negligence. — ^In  sub- 
stantially all  of  the  statutes  imposing  liabihty  for  injuries  by  mobs, 
negligence  of  the  municipal  authorities  in  handling  the  mob  is  not 
the  gist  of  the  action,  and  the  liability  is  absolute  and  irrespective 
of  any  neglect  of  duty  on  the  part  of  the  city  or  town.*'  It  is  no 
defense  that  the  riot  occurred  so  suddenly  or  unexpectedly  that  the 
municipal  autiiorities  were  unable  to  prevent  it  ^  or  that  it  assumed 
such  grave  proportions  that  the  local  police  force  was  unable  to  cope 
with  it*  A  municipality  is  not,  however,  liable  fw  a  riot  or  mob. 
occurring  or  as^mbling  outside  the  city  limits  and  beyond  the  con- 
trol of  ^e  city  or  county  in  which  the  property  was  destroyed  or 
injured^* 

.389.  Conduct  of  Injured  Person  4s  Aflecting  Hualcipal  liaUlity-w — 
As  a  general  rule  one  injured  by  a  mob  or  riot  cannot  recover  against 

16.  Aron  v.  Wansaa,  98  Wis.  592,  19.  Blakenian  v.  Wichita,  93  Kan. 
74  N.  W.  354,  40  LJR.A.  733.  444,  144  Pac.  816,  LJl.Aa915C  578, 

16.  Adamaon  v.  New  York,  188  N.  Ann.  Gas.  1916D  188. 

Y.  255,  80  N.  E,  937,  117  A.  S.  R.  863  20.  Palmer  v.  Concord,  48  N.  H.  • 

and  note,  11  Ann.  Cas.  183  and  note,  Sgi,  97  Am.  Dec.  605. 

10  LJtA.(N.S.)  925.  Note:  88  A«i.  Dee.  367. 

17.  Note:  34  LJ£.A.  694.  1.  lola  v.  Birobanm,  71  Kan.  600, 

18.  Cherryrale  t.  Hawman,  80  Kan.  81  Pao.  198,  6  Asn.  Cv.  267  and 
170,  101  Pm.  994,  133  A.  S.  R.  195,  note. 

28  Ann.  Ca&  149  and  note,  23  L.R.A.  2.  AUecheny  County  v.  GUwoo,  90 

(N.S.)  645;  MadiaonviUe  v.  Biahop,  Pa.  St.        3&  AiF.,B«p,  670. 

113  Ky.  106,  67.  S.  W.  269^  67  L.B.A:  3.  Note:  16  Anu  Caa.  162. 
130.  . 
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the  municipality  if  the  injury  was  due  tp  his  own  ne^igfiai,  illegal 
or  improper  conduct^^  Thus  it  has  been  held  that  the  proprietor 
of  a  newspaper  has  no  redress  if  his  property  is  destroyed  by  a  mob 
angered  by  libelous  articles  in  the  newspaper*  or  the  owner  of  a 
house  if  his  property  is  destroyed  by  a  mob  which  hai  become  vio- 
lent and  unruly  through  drink  which  he  himself  has  awpplied.*  On 
the  other  hand,  the  fact  that  the  use  to  which  a  building  is  pui  is  a 
nuisance  has  been  held  to  be  no  excuse  for  its  destruotion  by  a 
raob,^  and  if  the  injured  person  is  acting  within  his  Legal  rights, 
as  when  an  employer  attempts  to  continue  his  business  after  his 
employees  have  declared  a  strike,  he  is  entitled  to  protection,  no 
matter  how  likely  such  conduct  is  to  incite  a  riot^  And  it  is  no 
;  defense  that  the  owner  of  the  destroyed  pn^^y  employed  foreign- 
i  ors  in  his  works.'  It  is  frequently  held  that  notice  must  be  given 
the  pi*oper  authorities  by  a  person  who  knows  that  a  mob  is  about 
to  attack  him  or  his  property/^  but  if  he  had  no  knowledge  of 
the  intended  attack,  or  if  there  was  not  sufficient  time  for  him  to 
notify  the  authorities  aftor  he  had  acquired  sucli  knowledge  and 
before  the  damage  occurred,  he  will  be  excused  f<n*  his  failure  to 
give  notice.'^  So  notice  is  excused  if  the  intended  victim  is  forcibly 
detained  and  thereby  prevmted  from  giving  titie  statutory  notice." 
Where  the  authorities  have  actual  notice,  it  is  immaterial  whether 
the  injured  party  gives  the  notice  required  by  statute  or  not,  as  in 
such  cases  there  is  no  neces^ty  for  notice.*'  A  bailee  of  the  prop- 
erty for  hire,  in  possession  at  the  time  of  its  destruction  by  a  mob, 
has  such  an  interest  therein  that  he  may  recov^  the  full  value  of 
the  property.  The  use  of  the  word  "owner*'  in  the  statute  impos^ 
ing  liability  on  the  municipality  does  not  limit  its  application  to 
'the  holder  of  the  le^l  title." 

390.  Liability  for  Negligence  of  PttWic  Officers.— In  the  cases  dis- 
cussed in  the  preceding  paragraphs  there  was  no  analogy  to  be  dmved 
from  the  liability  of  private  individuals  under  similar  conditi<Hi8, 
since  private  individuals,  having  no  power  to  enact  ordinanoes.  or 
to  grant  franchises,  are  not  liable  for  failing  to  exerciae  such  power, 
nor  can  they  be  mulcted  in  damages  for  failing  to  suppress  nui- 

4.  Notes:  56  Am.  Dec.  590  ;  86  Am.  LJI.A.  598  ;  44  L.B.A.(K.S.)  360  ;  8 

Dec.  269;  24  L.R.A.  597.  Ann.  Cas.  465. 

6.  Palmer  v.  Coneord,  48  K.  H.  211.  11.  Long  v.  Keenah,'  128  Wis.  40, 

97  Am.  Dee.  605.                        -  107  N.  W.  10^  8  Ann.  Cas.  463  and 

6.  Note :  24  LR.A.  597.  note. 

7.  Brightman  v.  Bristol,  65  Me.  426,  Notes:  56  Am.  Dec.  S90;  24  L.R.A. 


8.  Allegheny  County  v.  Gibten,  90     13.  AUegfaeny  Cotinty  v.  OitMoa*  90 


10.  Notes:  88  Am.  Dec.  268;  24  242  III  178,  89  N.  £.  1022, 134  A.  & 


20  Am.  Rep.  7U. 
Note:  56  Am.  Deo.  590. 


598-. 


12.  Note:  8  Ann.  Gas.  469. 


Pa.  St.  397,  35  Am.  Rep.  670.  • 
9.  Note:  44  L.R.A.(N.S.)  360. 


Pa.  St.  397,  35  Am.  Rep.  670. 
14.  PittsboTg,  etc.,  B.  Co.  v.  Ohieago^ 
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Mnees  on  the  lands  of  other  people.  There  ore,  however,  many  actioiis 
Inought  against  municipal  corporationfl  onder  circumstaDoes  which 
would  render  private  individuals  liable.  A  large  class  of  caaee  in 
which  private  parties  are  held  liable  arise  from  injiiries  to  persons 
or  property  by  the  momentary  negligence  of  persons  in  the  employ 
of  some  corporation  or  individual,  who  is  sned  rather  than  the  negli- 
gent employee  because  he  is  more  able  to  reroond  in  dama^pes,  and 
it  is  of  couzae  well  settled  that  one  ' vh<^  has  tite  benefit  of  another  a 
services  must  bear  the  burden  of  his  defauhs  while  engaged  in  such 
service,"  provided  such  person  was  under  the  control  of  him  for 
whom  he  was  acting  rather  than  thai  of  an  independent  contractor.^* 
This  principle  is  called  the  rule  of  re^ondeat  superiw,  and  while 
it  applies  in  full  force  to  private  individuals  or  business  corporations, 
it  is  well  settled  that  when  a  duty  is  imposed  upon  a  city  or  town 
by  statute,  to  be  performed  by  officers  whose  duties  are  prescribed 
by  law,  even  if  tiie  municipality  appoints  and  p»ys  them  it  is  not 
responsible  for  their  acts,  for  they  are  not  acting  for  its  benefit  nor 
are  they  under  its  direction  and  control,*'  and  even  when  a  function 

B.  310  and  wrte,  44  LA.A.(N.S.)  868  v.  UuisTiUa,  13  Buh  (Ky.)  221,  38 


1&  See  MAsm  ahi>  Smtaht,  toL  117  Kj.  618,  78  S.  W.  446,  4  Aan. 
18,  p.  775  et  aeq.  Gas.  022,  64  URJL  672;  Kippes  v. 

16.  See  iNSKpBKmiT  GoirnAciORS^  laoniBviUe,  140  Ky.  428, 131  8.  W.  184, 
vol.  14,  p.  79  et  seq.  30  LJl.A.(N.8.)  Udl  ud  note;  Stew- 

17.  Dargaii  t.  Mobile,  31  Ala.  469,  art  v.  New  OilauB,  9  U.  Ann.  461,  61 
70  Abl  I^.  606  and  note;  Ai^adel-  Am.  Dee.  218  and  note;  New  Orleans 

rv.  Windham,  49  Ark.  189,  4  S.  r.  Karr,  60  La.  Ann.  413,  23  So.  384, 
460,  4  A.  B.  R.  32  ^  note;  68  A.  8.  B.  448  and  nete;  Gobb  v. 
Head  T.  New  Harca,  40  Conn.  72,  16  Portia^  56  He.  381,  02  Aa.  Dee. 
Am.  Rep.  14;  Bartram  t.  Sharon,  71  608  and  note;  Brown  v.  YinaUHTen, 
Conn.  686,  43  Ati.  143,  71  A.  S.  Ri  «S  H&  402,  20  Am.  Btp.  709;  Ood- 
225  and  note,  46  LuR.A.  144;  Colwdl  daed  v.  HaipsweU,  84  Ha.  499, 24  AU. 
V.  Watea-foozy,  74  Conn.  568,  51  Atl;  968,  30  A.  8.  B.  37^  and  note;  Bntt- 
530,  57  L.BJL  218;  UcEbt>y  t.  AI-  xkk  v.  Lowell,  1  Allea  (Hms.)  172, 
beny,  66  Ga.  387,  38  Am.  Bep.  791;  70  Adl  Dee.  721  and  note;  Mower  t. 
Wyatt  T.  Bome,  105  Oa.  312,  31  S.  E.  Leteestei:,  0  Haas.  247,  6  Am.  Dee.  63; 
188,  70  A.  S.  R.  41,  42  L.R.A.  180;  Howard  v.  Worcester,  153  Mhs.  426, 
Tollefson  t.  Ottawa,  328  III  134,  81  27  N.  B.  U,  25  A.  S.  B.  161  and  noce, 
N.  £.  828,  11  LJIvA.(N.S.)  990;  Ev-  12  hMJL  160;  HcHaava  v.  Woton, 
a&s  V.  Kankakee,  231  lU.  223,  88  N.  164  Haas.  268, 41  N.  E.  301,  31  lOLk. 
E.  823,  IS  UB.A.(N.8.)  1190  and  174|k  Hathaway  v.  Everstt,  205  Haas, 
note;  OalweU  t;  Booae,  51  la.  687,. 2  246,  91  N.  E.  206.  137  A.  S.  B  436 
N.  W.  614,  33  Am.  Rep.  164?  MeFad-  and  note;  HeCateheon  t.  Haowr,  43 
den  V.  JeweU,  119  la.  321,  93  N.  W.  Ifich.  483,  5  N.  W.  668,  38  Am.  Rep. 
302,  97  A.  a  &.  321,  60  L.R.A.  401;  212;  Roberto  v.  Detroit,  m  iTieh.  64, 
BeekB  v.  Diekinson  Coonty,  131  la.  60  N.  W.  460,  27  L.RJk.  672;  Niehol- 
244,  108  N.  W.  311,  9  Aim.  Cas.  812  wn  v.  Detroit,  129  Uich.  246,  66  N. 
and  note,  6  LJtJL(K.S.)  881  and  W.  695,  66  L.B.A.  601;  Alberto  v. 
noter  Eikenbeny  t.  Baeaar  Tp^  23  Mnakegeu,  146  Mieh.  £10,  109  N.  W. 
Kan.  566r  31  Am.  Rep.  - 198  ;  Folloeic  262,  117  A.  S.  R.  633  and  note,  6 


and  note. 
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ia  voluntazily  aaaumed  %  a  or  town,  aad  tbe.dulieB  of  the  offi- 
cials who  perform  the  function  are  not  prescribed  by  law,  if  the 

function  is  a  public  or  governmental  one,  so  that  the  municipality 
derives  no  profit  or  advantage  from  ito  performance,  it  is  not  respon- 
sible U>T  the  negligence  of  its  officexB  in  respect  to  tiiis  function,  and 
the  rule  of  respondeat  superior  has  no  application.'*   One  injured 

L.R.A.(N.S.)  1094  and  note;  Bryant  Note:  22  A.  S.  B.  462. 
T.  8t.  Panl,  33  IGnn.  289,  23  N.  W.  IS.  Long  t.  Birmingiuun,  161  Ala. 
220,  63  Am.  B«p.  31;  Uxmy  t.  427,  40  So.  881,  18  Ann.  Caa.  507  and 
Omaha,  66  Neb.  279,  92  N.  W.  299,  Bot«;  Chope  t.  BiU!«ka,  78.  CaL  588, 
103  A.  S.  B.  702  and  note;  Hall  v.  21  Pae.  364, 12  A.  8.  B.  113  and  note. 
Concord,  71  N.  H.  367,  52  Atl.  864,  58  4  L.R.A.  325  and  note;  Jewett  v.  New 
L.E.A.  456;  Wheeler  v.  Qilstan,  7a  Haven,  38  Conn.  368,  9  Am.  Rep.  382; 
N.  H.  429,  e2  Atl  697,  3  LlILA.(N.S.)  Wiigfat  v.  Anguta,  78  Ga.  241,  6  A. 
135}  Board  of  Chosen  Freeholders  v.  8.  R.  256  and  note;  Love  v.  Atlanta, 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec  95  Qa.  129,  22  S.  K.  29,  51  A.  S. 
530;  Valentine  v.  Englewood,  76  N.  R.  64  and  note ;  Wifcox  V.  Chicago,  107 
J.  L.  509,  71  Atl.  344,  16  Ann.  Cas.  lU:  334,  47  Am.  Rep.  484;  Evans  v. 
731  and  note,  19  L.R.A.(N.S.)  262;  Kankakee,  231  UL  323,  83  N.  E.  223, 
LoiiUard  v.  Monroe,  11  N.  Y.  392,  62  13  L.R.A.(N.S.)  1190  and  note;  Rob- 
Am.  Dee.  120  and  note;  Wilcox  v.  insob  v.  EvansviUe,  87  Ind.  334,  44 
Rochester,  190  N.  Y.  137,  82  N.  E,  Am.  Rep.  770;  Summers  v.  Daviess 
1119,  13  Ann.  Cas.  759  and  note,  17  Comity,  103  Ind.  262,.  2  N.  E.  726,  58 
,  L.R.A.(N.S.)  741  and  note;  Lawton  T.  Am.  Rep.  512;  Greenwood  v.  Lonis- 
Haikins,  84  Okla.  540,  126  Pac.  7g7,  ville,  13  Bub  (Ky.)  226,  26  Am.  Rep. 
42  L.R.A.(N.S.)  69;  Elliott  v.  Phila-  263;  J^kson  v.  OWigwilte  (Ky.)  121 
delphia,  75  Pa.  St.  347,  15  Am.  Rep.  S.  W.  672,  25  L.R.A.(N.S.)  180  and 
591;  Howard  v.  Philadelphia,  250  Pft.  note;  Schwalk  v.  LooisviUe.  13&  K/. 
St.  184,  95  Aa  S88,  L.R.A.1916B  917;  570,  123  S.  W.  860,  25  LJIJ..(N.S.) 
'  Yoong  V.  Charleston,  20  S.  C.  116,  47  88  and  note;  Kippes  Lonisvilie,  140 
Am.  Rep.  827;  Donn  v.  Bamwell,  43  Ky.  423,  131  S.  W.  184,  30  L.R.A. 
S.  C.  398,  21  8.  E.  316,  49  A.  S.  B.  (N.8.)  1161  and  note;  Sfiiith  v.  Lonis- 
843  and  note;  Mavasoia  v.  Peane,  46  viile  Bewarage  Gom^  146  Ky.  662, 
Tex.  526,  26  Am.  Bep.  279;  Whitfidd  143  8.  W.  3,  88  I«B.A.(N.8.)  151; 
T.  Paris,  84  Tft.  431, 19  8.  W.  666,  31  Braiinstein  v.  LonisviUe,  146  Ky.  777, 
A.  S.  a  69  and  note,  13  L.R.A.  783  143  S.  W.  372,  42  L.R.A.(N.S.)  588; 
and  note;  Oillmor  v.  Salt  Lake  City,  O'Daly  v.  Louisville,  156  Ky.  815, 163 
.«  Utah  186,  89  Pac.  714,  IS  Ann.  Om,  S.  W.  79,  49  L.R.A.(N.S.)  1119;  Bur^ 
1016  and  note,  12  L.R.A.(N.S.)  537  riU  v.  Augusta,  78  Me.  118,  3  AU.  177, 
and  note;  Lyman  v.  Edgerton,  29  Vt  57  Am.  Rep.  788;  TiAer  v.  Boston, 
305,  70  Am.  Dec  415  and  note;  Bates  104  Mass.  87,  6  Am.  Rep.  196;  French 
V.  Rutland,  62  Yt.  178,  20  Atl.  278,  v.  Boston,  129  Maaa;  592,  37  Am.  Rep. 
22  A.  8.  B.  96  and  note,  9  L.B.A.  363  ;  393;  Tindley  v.  Salem,  137  Haas.  171, 
Aitken  v.  WeUs  Biver,  70  Vt.  308,  40  60  Am.  Rep.  289;  Linooln  v.  Boston, 
AtL  829,  67  A.  8.  R.  672  and  oot^  41  148  Maas.  578,  20  K.  E.  329,  A.  S. 
IhR.A.  566;  Lynch  t.  North  Ydkima,  R.  601  and  nots^  3  L.R^.  257  and 
37  Wash.  667,  80  Pao.  7»,  12  L.RLA.  note;  Cnmui  v.  Boston,  ISL  Mass.  &0S, 
(K.S.)  261;  Thomas  v.  Qrafton,  34  W.  24  N.  E.  781,  21  A.  .S.  R.  465  and 
Va.  282, 12  S.  £.  478,  26  A.  S.  B.  924  note,  8  LB.A.  243  and  note;  l^ettia- 
and  note;  Wallace  v.  Menasha,  48  Wis.  gell  v.  ChdMia,  161  Mass.  868,  37  K 
79,  4  N.  W.  101,  33  An.  Riep.  804;  E.  380,  24  LJELA.  426;  Kelley  t.  Boa- 
Bofainaon  t.  Bohr,  73  Wis.  436,  40  N.  ton,  186  Mass.  166,  71  N.  E.  299,  60 
W.  608,  9  A.  S.  B.  810,  2  hJLA.  3M  L.RA.  429;  H^  t.  Boaton,  1^1  Varna. 


and  note.. 


291, 77  N.  B.  886»  6  LJLA.(NU3.)  1005 


llOS 


Digitized  by 


Google 


19  B.  C.  U 


MUNICIPAL  CORPORATIONS 


S  391 


by  the  wilful  violence  or  careless  conduct  of  public  ofiScer  ia  munici- 
pal service,  even  if  such  officer  was  appointed  by  the  governing  body 
of  the  corporation,  cannot  hold  the  municipBlity  liable  for  his  acts 
by  showing  that  the  violent  temper,  careless  habits  or  other  incfq)ac- 
ity  of  the  offending  officer  were  or  should  have  been  known  when 
he  was  appointed.** 

391.  Liability  of  Municipality  Acting  in  Private  Capacity  for 
Negligence  of  ^ployees. — ^When  a  function  is  undertaken  by  a 
municipality  in  its  private  or  proprietary  capacity,  for  the  profit, 
benefit  or  advantage  of  the  corporation  or  of  the  people  who  com- 
pose it,  rather  than  for  that  of  the  public  at  large,  it  ia  liable  for 
the  negligence  of  its  employees  to  the  same  extent  and  under  the 
same  conditions  as  a  private  corporation,**  and  it       even  been  held' 

and  note;  Kerr  V.  Brookline,  208  Mass.  Pac.  605,  40  A.  S.  R.  895  and  note; 
190,  94  N.  E.  257,  34  L.K.A.(N-S.)  464  Lynch  v.  Nortb  Yakima,  37  Wash.  657, 
and  natej  Corning  v,  Saginaw,  116  80  Pac.  79,  12  L.R.A.fN.S.)  .261; 
Mit'h.  74,  74  N.  W.  307,  40  L.R.A.  Brown  v.  Guyandotte,  3-t  W.  Va.  290, 
526;  Snider  v.  St.  Paul,  51  Minn.  466,  12  S.  E.  707,  11  L.R.A.  121;  Biggins 
53  N.  W.  783,  18  UR.A.  151;  Heller  v.  Superior,  134  Wis.  264.  114  N.  W. 
V.  SedaUa,  53  Mo.  159,  14  Am.  Rep.  490,  13  L.S.A.(N.S.)  994. 
444;  Ulrieh  v.  St.  Louis,  112  Mo.  138,  Notes:  82  Am.  Dec.  64;  100  Am. 
20  S.  W.  466,  34  A.  S.  R.  372  and  Dec.  359;  30  A.  S.  R.  382;  108  A.  S. 
note;  Gillespie  V.  Lincoln,  35  Neb.  34,  R.  140;  1  L.S.A.  844;  Ann.  Cas. 
52  N.  W.  811, 10  L.R.A.  349;  Eastman  1913C  471. 

T.  Meredith,  36  N.  H.  284,  72  Am.  W.  Higgins  T.  Superior,  134  Wis. 
Dec.  302  and  note;  Maxmilian  t.  New  264,  114  N.  W.  400,  13  L.B.A.(N.S.) 
York,  62  N.  Y.  160,  20  Am.  Rep.  468  ;  994. 

Hughes  V.  Auburn,  161  N.  Y.  96,  55  Note:  12  L.R.A.(N.S.)  538. 
N.  E.  389,  46  L.R..A.  636;  Peterson  v.  20.  Weightman  v.  Washington  Cor- 
Wihnington,  130  N.  C.  76,  40  S.  E.  poration,  1  Black  39;  17  U.  S.  (L.  ed.) 
853,  56  L.R.A.  969;  Metz  v.  Asheville,  52;  Barnes  v.  DiatriBf  *f  Columbia,  91 
150  N.  C.  748,  64  3.  E.  881,  22  L.R.A.  P.  S.  540.  23  U.  S.  (U  ed.)"  440;  Die- 
(N.S.)  940  and  note;  Niohola  v.  Foun^  triet  of  Columbia  v.  Woodbury,  136  V. 
tain,  165  N.  C.  166, 80  S.  E.  1059,  Ann.  S.  460, 10  S.  Ct.  990,  34  TJ.  a  (L.  ed.) 
Oas.  1915(D  152  and  note.  52  L.R.A,  472;  Win»na  v.  Botzet,  169  Fed.  321, 
(N.8.)  942  and  note;  Wheeler  v.  Cm-  &4  C.  C.  A.  563,  23  L.R.A.(N.S.)  204 
€innati,  19  Ohio  St.  19,  2  Am;  Rep.  and  note;  AlbriUin  v.  Huntsville,  60 
368;  Bell  v.  Cindmnati,  80  Ohio  St  Ala.  486,  31  Am.  Rep.  46;  Davoust  v. 
1,  88  N.  E.  128,  23  L.R-A.(N.S.)  910  Alameda,  149  Cal.  69,  84  Pac.  760,  9 
and  note;  Caaparyv.  Portland,  19  Ore.  Ann.  Cas. -847,  5  L.R.A.(N.S.)  536 
496,  24  Pac.  1036,  20  A,  S.  R.  842  and  note;  Denver  v.  Spencer,  34  Colo, 
and  note;  Wixon  tc  Newport,  13  R.  270,  82  Pac,  590,  114  A.  S.  R.  158 
I.  454,  43  Am.  Rep.  35;  Dodge  v.  and  note,  7  Ann.  Cas.  1042  and  note, 
Granger,  17  R.  1.  664,  24  Atl.  100,  33'  2  L.R.A.(N.S.)  147  and  note;  Denver 
A.  S.  R.  901  and  note,  15  L.R.A.  781  v,'  Davis,  37  Colo.  370,  86  Pac.  1027, 
and  note;  Ft  Worth  v.  Crawford,  64  119  A.  S.  R.  293  and  note,  11  Ann. 
Tex.  202,  53  Am.  Rep.  753;  Welsh  v.  Cos.  18?  and  note,  6  L.R.A.fN.S.^ 
Rutland,  56  Vt.  228,  48  Am.  Rep.  762  1013;  Denrer  v.  Manrer,  47  Colo.-  209, 
and  note:  Carty  v.  Winooski,  78  Vt.  106  Pm.  875,  135  A.  S.  B.  210  and 
104,  62  Atl.  45,  6  Ann.  Cas.  436  and  note;'  Judson  t.  Winsted,  80  Conn, 
note.  2  LJRJ^.(N.S.)  95  and  note;  384,  ^  AU.  999,  16  L.R.A.(N.S.)  91; 
Rnasell  v.  Tutfma,  8  'Waaii.  156,  35  Savimiafa  t.  CvlkBp,  38  6a.  334,  95 
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that  B  statate  which  purports  to  exempt  both  a  city  and  H>  officen 

Am.  Dee.  398  and  note;  Carson  v.  Gen-  Hiss.  63,  52  Am.  Rep.  181;  Mans  t. 
esee,  9  Idaho  244,  74  Pac.  862,  108  A.  Springfield,  101  Mo.  613, 14  S.  W.  630, 
S.  R.  127  and  note;  Eaton  v.  Weiser,  20  A.  S.  R.  634  and  note;  Barree  v. 
12  Idaho  544,  86  Pac.  541,  118  A.  S.  Cape  Girardeau,  197  Mo.  382,  95  S 
R.  225  and  note,  10  Ann.  Caa.  444,  9  W.  330,  114  A.  B.  E.  763,  6  L.R.A- 
L.R.A.(N.S.)  524;  Browning  r,  (N.S.)  1090  and  note;  Rhohidas  v. 
Springfield,  17  111.  143,  63  Am.  Dec.  Concord,  70  N.  H.  90,  47  AtL  82,  85 
345  and  note;  Bloomington  v.  Legg,  A.  S.  R.  604  and  note,  51  L.R.A.  381; 
151  111.  9,  37  N.  E.  696,  42  A.  S.  R.  Bailey  v.  New  York,  3  HiU  (N.  Y:» 
216  and  note;  Gathman  v.  Chicago,  531,  38  Am.  Dec.  669  and  note;  Lloyrt 
236  III.  9,  86  N.  E.  152,  15  Ann.  Cas.  v.  New  York,  6  N.  Y.  369,  55  Am.  Dee 
830  and  note,  19  L.R.A.{N.S.)  1178  347  and  note;  Hntaon  v.  New  York,  6 
and  note;  Johnston  V.  Chicago,  258  N.  Y.  163,  59  Am.  Dec.  526  and  note; 
III.  494,  101  N.  E.  960,  Ann.  Cas.  Storrs  v.  Utica,  17  N.  Y.  104,  72  Am. 
1914B  339,  45  L.R.A.(N.S.)  1167;  Dec.  437  and  note;  Saulsbtuy  v.  Ithaea, 
South  Bend  v.  Turner,  156  Ind.  418,  94  N.  Y.  27,  46  Am.  Rep.  122;  Pettin- 
60  N.  E.  271,  S3  A.  S.  R.  200,  54  gill  v.  Yonkers,  116  N.  Y.  658,  22  N. 
LJI.A.  396;  McMahon  t.  Dubuque,  E.  1095,  15  A.  S.  R.  442  and  note; 
107  la.  62,  77  N.  W.  517,  70  A.  S.  R.  Wilson  v.  Trov,  135  N.  Y.  96,  32  N. 
143  and  note;  O'Neill  t.  New  Orleans,  E.  44,  31  A.  S.  R.  817,  18  L.R.A.  449 
30  La.  Ann.  220,  31  Am.  Rep.  221;  and  note;  Fisher  v.  New  Bern,  140  N. 
Libby  V.  Portland,  105  Me.  376,  74  C.  506,  53  S.  E.  342,  111  A.  S.  R. 
Atl.  805,  18  Ann:  Cas.  547  and  note,  857  and  note,  5  L.R.A.(N.S.)  542; 
26  L.R.A.(N.S.)  141;  Anne  Arundle  Farqaar  v.  Roseburg,  18  Ore.  271,  22 
County  V.  Duekett,  20  Md.  468,  83  Pac.  1103,  17  A.  S.  R.  732  and  note; 
Am.  Dec.  557  and  note;  Oliver  v.  Wor-  Esberg  Cigar  Co.  v.  Portland,  34  Ore. 
tester,  102  Maas.  489,  3  Am.  Rep.  485  ;  282,  55  Pac.  961,  75  A.  S.  R.  651  and 
Murphy  v.  Lowell,  128  Mass.  396,  35  note,  43  L.R.A.  435;  Smith  v.  Phila 
Am.  Rep.  381;  Worden  v.  New  Bed-  delphia,  81  Pa.  St.  38,  22  Am.  Rep, 
ford,  131  Mass.  23,  41  Am.  Rep.  185;  731;  Corbin  v.  Philadelphia,  195  Pa. 
Neff  V.  Wellesley,  148  Mass.  487,  20  St.  461,  46  Atl.  1070,  78  A.  S.  R.  825, 
N,  E.  Ill,  2  L.R.A.  500;  Little  v.  49  L.R.A.  715;  Aldrieh  t.  Tripp,  11 
H<^oke,  177  Mass.  114,  58  N.  E.  170.  R.  I.  141,  23  Am.  Rep.  434;  Lowe  v. 
52  L.R.A.  417:  Butman  t.  Newton,  179  Salt  Lake  City,  13  Utah  91,  44  Pac. 
Mass.  1,  60  N.  E.  401,  88  A.  S.  R.  1050,  57  A.  8.  R.  708  and  note;  Brown 
349;  Dickinson  v.  Boston,  188  Mass.  v.  Salt  Lake  City,  33  UUh  222,  93  Poe. 
595,  75  N.  E.  68, 1  L.R.A.(N.S.)  664  ;  570,  126  A.  S.  R.  828  and  note,  14 
Barron  v.  Detroit,  94  Mich.  601,  54  N.  Ann.  Caa.  1004  and  note,  14  L.R.A. 
W.  273,  34  A.  S.  R.  366  and  note,  19  ^N.S.)  619;  Noble  v.  Richmond,  31 
L.R.A.  452  and  note;  Burri^  t.  De-  Grat.  (Va.)-  271,  31  Am.  Rep.  726; 
troit,  117  Mich.  557,  76  N.  W.  84,  72  Clark  v.  Richmond,  83  Va.  355,  6  S. 
A.  S.  R.  582  and  note,  42  L.R.A.  684;  E.  369,  5  A.  S.  R.  281  and  note; 
Hodgins  v.  Bay  City,  156  Mich.  687,  Button  t.  Snohomish,  11  Wash.  24,  39 
121  N.  W.  274,  132  A.  S.  R.  646  and  Pac.  273,  48  A.  S.  R  847  and  note; 
note;  Bohen  v.  Waseca,  ^  Minn.  176,  Lorence  t.  Ellenabnrg,  13  Wash.  341, 
19  N.  W.  730,  50  Am.  Rep.  564;  Wei-  43  Pae.  20,  52  A.  S.  R.  42  and  note; 
ter  T.  St.  Pan],  40  Minn.  460, 42  N.  W.  Engdking  Spokane^  69  Waak.  446. 
.'192,  12  A.  S.  R.  752  and  note;  BlyU  110  Pae.  25,  29  LJt.A.(N.S.)  481  and 
V.  Waterrille,  57  Minn.  116,  58  N.  W.  note;  Gibson  t.  Hnntington,  38  W.  Va. 
817,  47  A.  S.  B.  696  find  note;  Keever  177,  18  S.  E.  447,  46  A.  8.  R.  853, 
V.  Manfcato,  113  Mina.  65,  129  N.  W.  22  LMJi.  661;  Piper  t.  Madison,  140 
158,  Ann.  Caa.  1912A  216,  83  L.RJI.  Wis.  311, 122  N.  W.  730, 133  A.  S.  R. 
(N.S.)  380;  Semple  v.  Vieksbnrc,  62  1078,  26  L.B.A.<N.S.)  239  and  notcu 


Digitized  by 


Google 


If)  U.  C.  L. 


MUNICIPAL  COttPOBATIONS 


from  liability  for  such  negligence  is  unconatiiutional.^  It  is  believed 
to  be  the  sounder  rule,  however,  that  the  legislature  may  grant  oi- 
deny  to  individuals  a  right  of  action  against  municipal  corporations 
for  injuries  resulting  from  the  negligence  of  persons  in  their  employ, 
or  from  the  defective  condition  of  places  and  structures  which  they 
are  bound  to  keep  in  repair,  and,  having  this  power,  it  mayi  grant 
the  right  of  action  upon  any  condition  which  it  chooses  to  prescribe.* 
The  distinction  between  public  officers  for  whose  ne^geuco  a  munici- 
pality is  not  liable,  and  agents  and  servants  in  respect  to  whom  the 
rule  of  respondeat  superior  is  ri^dly  applied,  is  often  obsc.ure.  Wlien. 
persons  in  the  pay  of  a  municipality  and  whose  duties  and  powers 
are  limited  by  its  boundnriea  have  been  appointed  by  the  state  and 
are  not  subject  to  the  control  of  the  municipality  the  case  is  clear; 
likewise  when  they,  are  appointed  and  removed  by  the  municipality 
but  their  office  is  created  and  their  duties  proscribed  by  statute.  But 
even  when  persons  are  in  the  employ  of  the  city  fuad  subject  to 
its  control  they  may  yet  be  public  officers.  .  The  nature  of  their 
employment  is  the  test,  and  the  distinction  between  public  officers 
and  agents  of  the  city  is  not  in  itself  a  test  of  municipal  liabilily 
but  a  result  of  applying  the  true  test.  Persons  in  the  employ  of  the 
city  in  its  private  capacity  are  mere  agents,  no  matter  how  high 
sounding  their  titles;  but  the  most  humble  private  in  the  governmental 
departments  is,  if  not  a  public  officer  himself,  the  agent  of  such 
officer  and  not  of  the  city.* 

392.  Distinction  between  Governmental  and  Private  Functions  ot 
Municipality. — The  application  of  the  distinction  between  the  two 
branches  of  municipal  activity  i;  often  very  difficult.  On  one  side  is 
the  characteristic  case  of  the  policeman  or  firemen ;  on  the  other  the 
municipal  water  supply  or  lighting  plant  furnishing  conveniences  to 
the  inhabitants  for  compensation.  But  a  city  is  held  liable  in  many 
cases  where  the  true  commercial  nature  of  a  private  business  is  lacking. 
If  a  city  is  given  the  privilege  of  exercising  a  governmental  duty 
ordinarily  carried  on  by  the  state  or  county  the  control  of  which  is  a 
di!=«tinct  advantage,  there  is  such  a  benefit  as  to  create  a  commensurate 
liability!  It  is  for  this  reason  that  it  is  held  in  the  majority  of  the 
states  that  although  a  county  or  township  is  not  liable  for  injuries 
from  defective  highways,  when  the  control  of  the  highways  within 

Notes:  22  A.  S.  R.  462  ;  30  A.  S.  U.  ing  such  liability. 

377;  1  Eog.  Rul.  Cas.  621,  622.  Con-  1.  Mattson  v.  Astoria,  39  Ore.  577, 

tra,  Irrine  v.  Greenwood,  89  S.  C.  511,  65  Pac.  1066,  87  A.  S.  B.  687  and 

72  8.  E.  228,  36  L.R.A.(N.S.)  363,  in  note. 

which  it  ia  held  that  there  are  no  pn-  2.  Schigley  v.  Waseca,  106  Minn.  94, 

Tate  functions  of  a  municipal  corpora-  118  N.  W.  259,  16  Ann.  Cas.  169  and 

tion,  for  injnry  in  connection  with  the  note,  19  L.R.A.(N.S.)  689. 

exercise  of  which  it  will  be  liable  in  3.  See  supra,  par.  208  et  seq. 
tort,  in  the  abeenee  of  a  statnte  impos- 
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its  limits  is  given  to  a  city  or  to  an  incorporated  town  or  village,  it 
bocomes  subject  to  civil  liability  for  failure  to  perform  the  correlative 
duty.*  When  a  city  or  town  is  subject  to  a  penalty  if  a  governmental 
work  within  its  limits  is  not  properly  carried  on,  and  it  takes  upon 
its  own  shoulders  the  work  rather  than  leave  it  to  the  officers  prescribed 
by  law,  it  becomes  subject  to  a  common  law  liability  for  the  negli- 
gence of  the  agents  which  it  employs  for  the  purpose.*  A  municipal 
corporation  is  not  liable  merely  because  it  derives  an  income  from  a 
purely  governmental  work  rather  than  suffer  waste,  if  the  income  is 
purely  incidental  to  the  main  purpose  of  the  work,'  but  if  it  devotes 
property  acquired  for  governmental  purposes  to  private  purposes  for 
revenue,  when  not  needed  for  the  use  for  which  it  was  acquired,  it 
subjects  itself  to  the  danger  of  common  law  liability  while  the  private 
use  continues.^  Such  liability  does  not,  however,  pervade  once  and 
for  all  the  entire  municipal  department  which  derives  the  revenue, 
but  extends  merely  to  the  building  used  or  individuals  working  for 
profit  while  so  used  or  working.*  If  a  function  undertaken  by  a 
municipal  corporation  is  commercial  in  its  nature,  the  corporation  is 
not  exonerated  from  liability  by  the  fact  that  its  operations  are  not  or 
cannot  be  profitable,'  or  that  in  the  case  out  of  which  the  injury  axose 
it  had  made  no  charge.^^ 

393.  Injury  to  Real  Estate  by  Momentary  tiegltgence  of  Officer.— 
It  has  apparently  been  felt  by  some  judges  that  ther6  is  something 
more  sacred  in  rights  in  land  than  in  the  rights  of  peisonal  libert)^  and 
security;    but  a  close  analysis  of  the  best  authorities  will  show  that 

4.  See  Highways,  vol.  13,  pp.  154,  189,  28  Atl.  878,  44  A.  S.  R.  829  and 
310  et  seq.  note,  23  L.R.A.  488. 

5.  Butman  v.  Newton,  179  Mass.  1,  8.  Judsou  v,  'Wiiisled,  80  Conn.  334, 
60  N.  E.  401,  88  A.  S.  R.  349.  68  Atl.  909,  15  L.E.A.(N.S.)  91;  Ed- 

6.  Currau  v.  Boston,  151  Ma^is.  505,  gerly  v.  Concord,  62  N.  H.  8,  13  A. 
24  N.  E.  781,  21  A.  S.  R.  465  and  note.  S.  R.  533  and  note;  Kelley  v.  Boston, 
8  L.R.A.  243  and  note;  Bolster  v.  186  Mass.  165,  71  N.  E.  299,  66  L.R.A. 
Lawrence,  225  Mass.  387,  114  N.  E.  429;  Haley  v.  Boston,  191  Mass.  291, 
722,  L.B.A.1917B  1285;  Bell  v.  Cinein-  77  N.  E.  888,  5  L.R.A.(N.S.)  1005  and 
nati,  80  Ohio  St.  1,  88  N.  E,  128,  23  note. 

L.R.A.(N.S.)  910  and  note.  9.  Little  v.  Hoiyoke,  177  Mass.  114. 

7.  Moulton  V.  Scarborough,  71  Me.  68  N.  E.  170,  ,52  L.B.A.  417;  Wigal 
267,  36  Am.  Rep.  308;  Libby  v.  Port-  v.  Parkersburg,  74  W.  Va.  25,  81  S. 
land,  105  Me.  370,  74  Atl.  805, 18  Ann.  E.  554,  52  L.R.A.(N.S.)  465. 

Cas.  547  and  note,  26  L:R.A.{N.S.)  10.  Petersburg   v.   Applegarth,  28 

141;  Oliver  v.  Worcester,  102  Mass.  Grat.  (Va.)  321,  26  Am.  Rep.  357. 

489,  3  Am.  Rep.  485;  Worden  v.  New  11.  See  for  example  the  following 

Bedford,  131  Mass.  23,  41  Am.  -Rep.  cases  holding  a  town,  liable  for  injury 

185;  Neff  v.  Wellesley,  148  Mass.  487,  to  property,  but  not  for  injury  to 

20  N.  E.  Ill,  2  L.R.A. '^00;  Little  v.  health,  arising  out  of  precisely  the  same 

Hoiyoke,  177  Mass,  114,  58  N.  E.  170,  act  of  negligence:  Williams  v.  Green- 

52  L.R.A.  417;  Lowe  v.  Salt  Lake  ville,  130  N.  C.  93,  40  S.  E.  977,  89 

Citv,  13  Utah  91,  44  Pac  1050,  57  A.  A.  S.  R.  860,  57  L.R.A.  207;  Hines 

S.  R.  708;  Buchanan  v.  Bane,  66  Vt.  v.  Rocky  Mount.  162  N.  G.  409,  78  8. 
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this  is  not  ao.  The  fallacy  results  from  a  thoughUeas  acceptance  of 
die  usual  facts  as  foimulating  an  inflexible  rule  of  law.  Direct  injury 
to  land  is  osoally  caused  by  £e  laying  out  and  construction  of  a  public 
work  in  aecordaiMie  with  a  plan  deliberatdy  adopted  by  the  municipal 
corporation  itself;  pusonal  injury  by  ike  momentary  negligence  of 
a  subordinate  employee.  But  injury  to  land  by  negligence  of  the 
latter  class  should  not  create  UabUity  under  circumstances  which  would 
exempt  the  municipality  from  liability  for  personal  injury ;  and  if  the 
appropriate  facts  could  be  imagined  an  ultra  vires  but  illegal  trespass 
on  personal  rights  by  the  corporation  itself  would  be  actionable.  At 
any  rate  it  would  be  the  height  of  absurdity  if^  when  a  negligent 
municipal  employee,  engaged  in  tiie  construction  of  a  governmental 
work,  carelessly  blasted  a  piece  of  rock  which  broke  into  two  fragments, 
one  of  them  striking  a  paaaex^by  and  injuring  him  and  the  other 
crashing  throng^  the  roof  of  a  nei^boring  house,  the  owner  of  the 
honse  was  given  oompenBation  and  the  injured  individual  denied  it, 
especially  if  the  reason  for  denying  liability  in  the  latter  case  was  that 
the  n^ligent  individual  was  a  public  officer  and  not  an  agent  of  the 
dty  and  the  city  was  not  responsible  for  his  acts,  while  in  the  action 
brought  by  the  owner  of  the  house  the  negligent  blaster  was  held  to  be 
an  agent  of  the  city.  Although  the  common  law  gives  real  estate  a 
greater  degree  of  protection  than  it  gives  to  the  security  of  the  person 
in  &at  an  accidental  trespass  without  negligence  is  actionable  and 
that  an  accidental  injury  to  tJie  pemon  ia  not,  yet  personal  righta 
are  as  fully  protected  by  the  constitntion  as  pn^rty  rights  and 
tiiere  is  no  reason  for  applying  a  different  role  of  law  when  the  sub- 
jection of  a  municipal  corporation  to  the  doctrine  of  respondeat 
superior  is  in  question.  Aoe^dingly  in  eassB  in  whltdi  the  eonrts  have 
given  the  matter  careful  oonsideration  a  trespass  to  real  estate  by  the 
incidental  niegligence  or  momentary  wrong  of  a  municipal  employee  , 
has  been  treated  the  same  as  a  personal  injury.  And  it  has  frequently 
been  held  that  the  exemption  of  a  municipal  corporation  from  liability 
for  the  momentary  negligent  or  unlawful  conduct  of  persons  in  its 
employ  when  it  is  emgs^ed  in  a  governmental  function  tiierefore 
extend  to  trespasses  and  injuries  to  land  whether  intentional  or 
otherwise,  as  well  as  to  personal  injuries,**  It  is  (miy  wh^  the  creation 

610,  Ann.  Gas.  1915A  132  and  nbte,  268,  10  L.R.A.(N.S.)  715;  Priehard 

L.R.A.1915C  761.  ▼.  Morganton,  136  N.  C.  908,  36  S.  E. 

12.  Sievers  r.  San  Praneiaeo,  116  353,  78  A.  S.  R.  670  and  note;  Gill- 

CaL  648,  47  Pae.  687,  56  A.  S.  R.  153;  mor      Salt  Lake  City,  32  Utah  180, 

Torbosh  v.  Norwich,  39  Conn.  225,  9  89  Pac.  714,  13  Ann.  Gas.  1016  and 

Am.  Bep.  395;  MitdieH  t.  Rockland,  note,  12  Ij.R.A.(N.S.)  537  and  note; 

41  Me,  363,66  Am.  Dec. ^2  and  note;  Sehy  v.  Salt  Lake  City,  41  Utah  535, 

KeUey  v.  Boston,  186  Mass.  165,  71  126  Pae.  691,  42  LJl.A.(N.S.)  915  and 

N.  E.  299,  66  LJI.A.  429;  Johnson  v.  note:  Riobmond.  t.  Loof,  17  QnU 

SoBwriUe,  196  Haas.  370,  81  N.  E.  (Va.)  376, 04  An.  Dee..4ei  and  notol 
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of  a  nuisf^ice  by  express  authority  of  the  legifllature  causes  both, 
age  to  property  and  sickness  to  individuals  in  a  state  in  whioft'm     i-fc  is 
required  that  compensation  be  paid  when  property  i»  damaged  F oar  ■tie 
public  use  that  it  could  be  held  with  any  propriety  that  the  dsk^nrk^L^e 
to  property  was  actionable  and  the  injury  to  health  was  not^  S'i-a:%ce 
in  such  case  the  statute  so  far  as  it  purported  to  authorise  the  i^ixj  u-ry 
to  property  would  be  unconstitutional,  whereas  to  the  action  for  £       j  «  3  ry 
to  health  it  would  be  a  complete  defense.    If,  however,  the  nu.  i 
was  not  expressly  authorized  there  is  no  reason  why  it  should  mrm.  <:>-t  bo 
actionable  in  one  case  as  well  as  the  other  if  it  is  caused  by  tim.-^^ 
poration  itself,  or  on  the  other  hand,  why  it  sliould  bo  actioaabl* 
if  it  was  due  to  the  momentary  negligence  of  a  public  olBoer  en- 
in  a  governmental  function.'* 

394.  Liability  When  Control  of  Local  Affairs  Is  Taken  Ov-^9«^  J*^ 
State. — As  is  shown  at  length  elsewhere,  the  rights  and  powe''*=*    o»  * 


municipality  are  subject  to  the  will  and  control  of  the  legialatu 


it  lies  within  the  power  of  the  legislature  to  take  the  control  of 
municipal  department  out  of  the  hands  of  the  municipality  an<S-  t*-*^** 
it  over  to  some  board  of  state  officers.'*   When  this  has  been 
upon  rudimental  principles  of  justice  the  municipality  cann  ^^'^ 
held  liable  for  the  negligence  of  such  ofticers,  regardless  of  the  '***'J^j„j 


of  the  function  which  they  are  administering.  So  also  whe  j-^^. 
performuice  of  a  duty  imposed  upon  a  municipality  by  law,  ar»  te<\ 
neglect  in  which  it  is  civilly  liable,  is  interfered  with  and  prev*^** 


by  an  officer  of  the  state  or  by  persons  acting  with  authority 
the  state,  the  municipality  cannot  be  held  tiable  for  ita  failure  t/t^ 
form  the  duty."  ejro 
395.  Public  Officers  Whose  Duties  Are  Defined  by  ttLW.—CB-^'*  ^ 
are  various  public  officers  who,  though  generally  appointed  ^^%4ysr~ 
particular  city  or  to*wn,  the  boundaries  of  which  delimit  their  at*  *'^xa— 
ity,  are  not  agents  of  sach  city  or  (own  or  in  any  way  within  it9      ^  «-xra 
trol;  and  it  is  well  settled  that  the  city  or  town  in  which  they  P^'^-^^^Jy^ 
their  duties  cannot  be  held  liable  for  tb^  defaults.  In  this  clas»  y'/ 
a  sfaerifF,  constable  or  other  officer  having  authority  to  serve       ^*  ^* 
process,  and  a  city  or  town  cannot  be  held  liable  for  his  acts  even  '^^*^^^]^ 
he  is  levying  an  execution  in  favor  of  the  municipality."  .S<^ 

Cnnningham  v.  Seattle,  40  Wash.  69,  14.  See  supra,  par.  56.  w 
82  Pac.  143,  4  I*R.A.(N.S.)  629  aod      15.  Gross  v.  Portsmouth,  68  ' Mi 

note,  on  reheftring  42  Wash.  134,  84  266,  33  AtL  256,  73  A,  S.  R.  58^ 
Pac.  641,  7  Ann.  Cas.  805  and  note;  note.  *57a 
Hayes  v.  Oslikosh,  33  Wis.  314, 14  Am.     16.  Belviu  ».  Riehmpn^,  B5  Va—    ^  ^ 
Rep.  760;  Lowe  v.  Conroy,  120  .  Wis.  .8  S.  E.  378,  1  L.R.A.  807. 
151,  97  N.  W.  f)42,  102  A.  S.  R.  983,     17.  Thomaa  v.  Grafton,  34  W-  "l*" 
1  Ann.  Caa.  341,  66  L.a.A.  907.         282, 12  S.  fi.  479,  20  A.  S.  B.  * 

IS.  Louisville  v.  Hdiemaim,  161  Ey.  not«. 
823,  171  S.  W.  165,  URAOSlfiC  747. 
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the  neglect  of  a  town  clerk  properly  to  index  upon  his  records  a  trans- 
action in  real  estate  and  his  failure  to  discloee  the  same  to  an  intend- 
ing purchaser  cannot  be  the  basis  of  an  action  against  the  town  by 
one  who  thereby  took  a  defective  titie.^^  Similarly  a  municipal  cor- 
poration cannot  be  held  liaJble  in  tort  ftxr  the  illegal  transfw  of  certain 
of  its  registered  bonds  upon  the  books  of  its  treasurer.^*  In  some 
<»ses  the  enforcement  of  police  regulations  in  behalf  of  the  public 
heal^  or  safety  is  devolved  upon  certain  designated  boards  or  c^cials 
appointed  by  a  municipality,  but  whose  duties  are  fixed  by  law.  For 
the  acta  of  such  officers  tiie  city  is  not  liable,  wheUier  it  is  too  great  or 
too  little  severity  that  is  complained  of.  Thus  a  city  is  not  liable  for 
injuries  resulting  from  the  n^ligence  of  a  boiler  inspector,*^  or  for 
the  unwarranted  tearing  down  of  frame  buildings  as  nuisances  by  a 
board  of  inspectors  of  buildings  not  under  its  control.' . 

396.'  Assessors  and  Collectors  of  Taxes. — ^It  is  well  settled  that  the 
assessment  and  collection  of  taxes  are  governmental  functions,  de]&- 
gated,  it  is  true,  to  municipal  (bikers,  but  merely  for  the  sake  of 
administrative  convenience,  and  the  duties  of  such  officers  are  minutely 
prescribed  by  law.  They  ore  not  in  any  degree  subject  to  the  direc- 
tions or  control  of  the  city  or  town  by  which  they  are  appointed,  and 
are  in  no  sense  its  servfuits  or  agents.  Municipalities  are  omsequently 
not  civilly  r^ponsible  for  errors  or  wrongful  acts  of  assessms  and 
collectors  of  taxes  in  assessing  or  colleoting  excessive  or  unauthorized 
taxes,*  or  for  the  acts  of  tax  collectors  in  'selling  by  mistake  goods  of 
another  than  the  delinquent  for  nonpayment  of  taxes.*  A  distinction 
has,  however,  sometimea  been  drawn  between  an  error  in  the  collection 
of  a  general  tax,  and  the  seizure  and  sale  of  property  to  pay  a  void 
assessment  for  a  street  opening.  The  laying  out  of  streets,  and  the 
ass^ment  of  betterments  therefor,  are  considered  in  some  states  a 
municipal  function,  and  a  city  has  been  held  liable  for  the  acts  of 
its  officers  in  collecting  such  betterments,  especially  when  they  were 
expressly  authorized  by  the  city  council.*  So  it  has  been  held  that 
an  action  sounding  in  tort  lies  against  a  city  or  town  for  its  failure 
to  collect  an  assessment  levied  for  the  improvement  of  a  public  street, 
in  favor  of  an  owner  of  land  who  waa  looking  to  the  aasessment  to 
compensate  him  for  his  damages,*  or  of  a  contractor  who  had  worked 

18.  Lyman  v.  Edgertoa,  2B  Yt  806,  8.  Hathaway  V.  Everett,  205  Man. 
70  Am.  Dee.  415  and  note.  216,  91  N.  S.  296,  137  A.  S.  R.  436 

19.  Chapman  v.  Charleston,  28  S.  0.  and  note;  LoiiUard  v.  Ibnuoe,  11  N. 
373,  6  S.  £.  158, 13  A.  S.  R.  681  and  Y.         62  Am.  Dee.  120  and  note, 
note.  S.  WaUaee  v.  Henadia,  48  Wia.  79, 

20.  Head  v.  Vew  Haven,  40  Conn.  4  M.  W.  101,  33  Am.  Rep.  804. 


1.  Muiray  v.  Omaha,  66         279;  17  N.  W.  677,  48  Am.  Rep.  480. 
02  N.  W.  209,  103  A.  8.  B.  70S  and     6.  Clayhoigh  v.  Ohieaffo,  25  HL  535, 


72, 16  Am.  Rep.  14. 


note. 


79  Am.  Deo.  346. 
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upon  the  street  and  had  agreed  to  take  his  compensation  oat  of  the 
assessment.*  It  is  not,  however,  safe  to  assume  that  a  municipality 
can  be  held  liable  in  tort  for  the  acts  of  its  fiscal  officers  except  in 
such  states  as  it  has  been  specifically  so  held,'  and  in  any  event  a 
municipal  corporation  is  not  liable  for  failure  to  collect  assessments 
to  pay  for  certain  work  when  ihe  duty  and  power  of  collecting  ihe 
assessments  were  not  intrusted  to  the  municipality,  but  to  an  official 
board  created  by  law.^  So  also  a  municipal  corporation  is  not  liable 
to  an  action  for  refusal  to  proceed  to  levy  a  new  special  assessment  to 
pay  for  street  improvements  after  the  original  one  was  set  aside  for 
irregularity,  under  a  contract  by  which  the  contractor  agreed  to  look 
only  to  ^ch  assessinents  for  his  oompexuation  and  to  take  the  risk  of 
their  invalidity,  in  accordance  with  a  statute  which  expressly  pro- 
vides that  the  claim  shall  not  become  a  public  charge  in  any  event.* 
The  mere  fact  that  the  whole  or  part  of  the  cost  of  a  public  intprove- 
ment  is  paid  for  by  special  assessments,  rather  than  by  general  taxes, 
has  no  tendency  to  show  that  it  is  constructed  by  the  municipality  in 
its  private  rather  than  in  its  governmental  capacity.** 

397.  Fire  Department;  Failure  to  EztincuiA  Fire.— The  extin- 
gui^mrat  of  fires  is  a  function  which  a  municipal  corporation  under- 
takes in  its  pubHc,  ^vemmental  capacity  and  in  connection  with 
which  it  incurs  no  civil  liability,  either  for  inadequacy  in  equipment 
or  for  the  n^ligence  of  its  employees.  It  is  well  settled  that  a  munici- 
pal coiporation  is  not  responsible  for  the  destruction  of  property 
within  its  Hmitsby  a  fire  which  it  did  not  set,  merely  because  althougli 
it  had  established  a  fire  department,  through  the  negligence  or  other 
default  of  the  corporation  or  its  employees  the  members  of  the  fire 
department  failed  to  extinguiah  the  fire,  whether  this  failure, is  due 
to  an  inauffietent  supply  of  watWj^'  the  neglect  or  incompetence  of 

6.  Commepeial  Nat  Bank  v.  Port-  9.  Pontile  v.  Talbot  Pav.  Co.,  94 
land,  24  Ore.  168,  33  Pac  532,  41  A.  Fed.  65,  36  C.  C.  A.  88,  96  Fed. 
S.  R.  854.  679,  37  C.  C.  A.  556,  48  L.R.A. 

7.  See  Barber  Asphalt  Paving  Co,  326. 

V.  Harrisbnrg,  64  Fed.  283,  28  U.  10.  Colwell  v.  Waterbury,  74  Conn, 
App.  108,  12  C.  C.  A.  100,  29  L.R.A. ,  568,  61  Atl.  530,  57  L.R.A  218. 

401,  and  German-Americaij  Sav.  Bank  11.  Van  Horn  v.  Des  Moines,  63  la. 

v.  Spokane,  17  Wash.  315,  49  Pac.  542,  447,  19  N.  W.  293;  50  Am.  Rep.  750; 

38  L.R.A.  259,  overruled  on  another  Allen,  etc.,  Mfg.  Co."  v.  Shreveport 

point  by  Jurey      Seattle,  60  Wash.  WaterWoifcs  Co.,  113  La.  1091^  37  So. 

272,  07  Pao.  107,  in  wliioh  it  was  held  980,  104  A.  S.  R.  525,  2  Aim.  Cas. 

that  delay  and  n^ligenoe  of  etty  of-  471  and  note,  68  L.R.A.  650;  Tainter 

fieers  in  provi^ng  a  fimd  for  the  pay-  v.  Worcester,  123  Mass.  311,  25  Am. 

ment  of  street  grade  warrants  by  l*vy  Rep.  90 ;  Springfield  Fire,  etc..  Ins.  Co. 

and  special  tax  or  assessment  will  not  v.  KeeseviUe,  148  N.  Y.  4^,  42  N.  E. 

render  the  city  liable  to  an  action.  405,  51  A.  S.  R.  667  and  not«,  36 

8.  Peake  v.  Ne*  Orleans,  139  U.  S.  L.R.A.  660;  Grant  y.  Erie,  69  Pa.  St. 
342,  377,  11  8.  Ct.  541,  3&  U.  S.  (L.  420,  8  Am.  Rep.  272;  Blade -v.  Cahim< 


ed.)  131. 
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the  firemen,"'  the  defective  condition  of  the  fire  apfwrataa*'  or  to 
the  bad  condition  of  a  road  by  reason  of  which  the  fire  apparatus 
was  hindered  in  responding  to  an  aJarni.'*  In  such  cas^  it  can  make 
no  difference  that  the  municlpalify  uses  the  same  reservoirs  and  pipes 
for  its  fire  service  that  it  employs  for  the  distribution  of  a  public 
supply  for  domestic  purposes,  from  which  it  derives  a  profit,  since 
the  tvo  functions  are  clearly  distinguishable.*'  So  also  a  municipal 
corporation  is  not  liable  for  fires  which  can  be  attributed  to  its  failure 
to  enforce  ite  building  laws,**  or  to  suppress  nuisances." 

398.  Injury  by  Acts  ffif  Firmea  or  Defective  Apparatus. — A& 
the  extinguishment  of  fires  is  a  governmental  function,  the  firemen 
are  not  the  servants  or  agents  of  the  city  or  town  by  which  they  axe 
employed,  so  as  to  render  it  civilly  liable  for  their  misconduct  or 
xtegUgenoe.*®  Thus  it  has  been  held  that  a  ci^  or  town  is  not  liable 
/or  injuries  to  a  traveler  (m  the  highway  who  i^  run  down  by  the 
aes^igent  driving  of  fire  apparatus,^*  or  who  is  injured  by  destructions 
or  other  dangers  jwgligoitly  placed  in  .  a  highway  by  jnembers  of 
the  fire  department,'**  or  to  a  citizen  who  ia  injured  by  the  defective 

Hendd  v.  Wheeling,  28  W.  Va.  233,  785;  Uendel  v.  WbMliag,  28  W.  Ta. 
57  Am.  Rep.  B64.  233,  57  Am.  Rep.  864. 

Notes:  25  L.R.A.(N.S.)  239;  14  16.  Forayth  t.  Atlanta,  45  Ga.  152, 
Ann.  Cas.  1011.  12  Am.  Rep.  576;  Hities  v.  Charlotte, 

As  to  the  right  of  a  citiaen  whose  72  Mieh.  278,  40  N.  W.  333,  1  L.R.A. 
fiouse  is  bnmed  to  recover  against  a  844  and  note. 

private  water  company  which  con-  17.  Davis  v.  Montgomery,  51  Ala. 
tracted  to  fnmish  the  city  with  an  139,  23  Am.  Rep.  545;  MeDade  v. 
adequate  water  supply,  see  Water-  Chester,  117  Pa."  St.  414,  12  Atl.  481, 
WORKS.  2  A.  S.  R.  681. 

12.  Wright  V.  Augusta,  7S  Ga.  341,  18.  Hillstron>  v,  St.  Psnl,  fMinn.) 
6  A.  S.  R.  256  and  note;  Robinson  v.  169  N.  W.  1076,  L.R.A.1917B  548; 
EvanaviUe,  87  Ind.  334,  44  Am.  Rep.  HodginS  v.  Bay  City,  166  Mich.  687, 
770;  HeUer  v.  Sedalia,  53  Mo.  159,  14  121  N.  W.  274,  132  ^  S.  R.  646  and 
Am.  Rep.  444;  Wheeler  7.  Cincinnati,  note. 

19  Ohio  St.  19,  2  Am.  Rep.  368.  Notes :  30  A.  S.  R.  398;  108  A.  S.  R. 

13.  Wright  V.  Augusta,  78  08.  241,  170;  15  L.R.A.  781;  1  L.R.A.(N.S.) 
6  A.  S.  R.  266  and  note';  Robinson  v.  666;  4  L.R.A.(N.S.)  629;  44  L.R.A. 
fivansvilie,  87  Ind.  334,  44  Am.  Rep.  (K.S.)  68;  7  Ann.  Cas.  807;  18  Ann. 
770;  Patch  v.  Covington,  17  B.  Moiu  Cas.  608  ;  45  U.  8.  (L.  ed.)  314. 
(Ky.)  722,  66  Am.  Dec.  186  and  note}  19.  Jewett  v.  New  ^aven,  38  Conn. 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19,  368,  9  Am.  Rep.  382;  WHeor  v.  Chi- 


14.  Hazel  t.  Owensbcsro,  99  S.  W.  Greenwood  v.  Louisville,  13  Bush 
S15,  30  Ky.  L.  Rep,  627,  9  L.R.A.  (Ky.)  226,  26  Am.  Rep.  263:  Gillespie 
(N.S.)  235.  V.  Lincoln,  35  Neb,  34,  62  M.  W.  811, 

16.  Wri^t  V.  Augusta,  78  Ga.  241,  16  L.R.A.  349;  Higgins  v.  Superior, 
6  A.  S.  E.  256  and  note;  Springfield  134  Wis.  264, 114  N.  W.  490, 13  L.R Ji. 
Fire,  etc,  Ins.  Co.  v.  Keeseville,  148  (N.S.)  994.  Contra,  Martin  v.  New 
N.  Y.  46,  42  N.  E.  405,  51  A.  S.  B.  Orieans,  132  La.  188,  61  So.  Ifl7,  44 
667  and  note,  30  L.R.A.  660;  Black  v.  L.R.A.(N.9.}  68  and  note. 
Columliia,  10  S.  C.  4IS^  45  Am.  Rep..     80.  Bimon  V.  Atlanta,  67  Oa.  618- 

Hit 


2  Am.  Rep.  368. 


cago,  107  111.  334,  47  Am.  Rep.  434; 
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condition  of  a  fire  engine  house,^  or  to  a  iireman  or  other  employee 
of  the  fire  department  who  is  injured  by  defective  apparatus.'  >So 
also  a  city  is  not  liable  for  the  dest^ctipn  of  a  house  which  was  set 
on  fire  by  sparks  from  a  steam  fire  engine,'  or  for  damage  to  private 
property  by  the  firemen  trespassing  or  allowing  a  fire  horse  to  frespass 
thereon.*  It  is  generally  held  that  the  destruction  of  private  prop- 
erty by  the  fire  department  of  a  city  in  order  to  stay  a  conflagration 
is  not  such  an  act  as  will  sustain  an  action  for  damages  against  th6 
city  at  common  law,  and  if  any  remedy  is  provided  by  law  it  must 
be  pursued  in  the  defined  mode.*  In  any  of  the  cases  of  the  foregoing 
character  it  can  make  no  difference  whether  the  firemen  belonged  to  a 
voluntary  organization  or  were  regularly  employed  by  the  city,'  or 
whether  the  city  voluntarily  undertook  the  maintenance  of  a  fire 
department  or  was  obliged  to  do  sb  under  general  laws.'  Nor  is  it 
material  that  the  firemen  were  not  actually  engaged  in  the  ratinguish- 
ment  of  a  fire  when  the  injury  occurred,'  or  that  the  ofiicials  of  the 
city  had  knowledge  of  the  incompetence  and  recklessness  of  the 
fireman  who  caused  the  mjury.*  In  such  cases  also  it  can  make  no 

44  Am.  Rep.  739  (rope  across  street) ;  A  city  is,  however,  liable  to  a  fireman, 

O'Daly  V.  X^oisville,  156  Ely.  815,  162  as  to  any  other  traveler,  for  injuries 

8.   W.   79,  49   L.E.A.(N.S.)    1119  from  defects  in  its  streets.  See  High- 

(bursting:  of  hose) ;  Bnrrill  v.  Angnsta,  ways,  vol.  13,  p.  302. 

78  He.  118,  3  AU.  177,  57  Am.  Rep.  3.  Hayes  v.  Oshkoah,  33  Wis.  314^ 

788  (steam  escaping  from  fire  en-  14  Am.  Rep.  760. 

sine) ;  Fisher  v.  Boston,  104  Mass.  87,  4.  Torbush  v.  Norwich,  38  Conn.  225, 

6  Am.  Rep.  196  (bursting  of  defec-  9  Am.  Rep.  395;   Cunningham  v. 

tive  hose) ;  Kies  v.  Erie,  135  Pa.  St.  Seattle,  40  Wash.  59,  82  Pae.  143,  4 

144,  19  AU.  942,  20  A.  S.  R.  867  and  L.B.A.(N.S.)  629  and  note,  on  rehear- 

note    (door   swinging  into   street);  ing,  42  Wash.  134,  81  Pae.  641,  7  Aad. 

Dodge  V.  Granger,  17  R.  L  664,  24  Atl.  Cas.  805  and  note. 

100.  33  A.  S.  R.  901  and  note,  15  6.  Bowditeh  v.  Boston,  101  U.  S.  16, 

L.R.A.  781  and  note  (ladder  across  25  U.  S.  (L..ed.)  980  and  note;  Field 

sidewalk);  Welsh  t.  Rutland,  56  Vt  t.  Dea  Moines,  39  la.  575,  18  Am 

228,  48  Am.  Rep.  762  and  note  (ice  Rep.  46;  City  Fire  Ins.  Co.  v.  Cor 

from  hydrant),  lies,  21  Wend.  (N.  Y.)  367,  34  Am. 

1.  Brown  v.  District  of  Columbia,  Dee.  258;  People  v.  Buffalo,  76  N.  T 

^ri^^-^P'^.^^-       .^^'J?i'-^,f-  558,  32  Am.  Kep.  337;  K«Uer  v.  Oor 
(N.S.)  98;  Kies  v.  Ene,  135  Pa.  St  png  Chriati.  60  Tex.  «14.  32  Am.  Eeo 
144, 19  Att  942,  20  A.  B.  B.  867  and  ^  iSTST  C^t^  B^v.lS" 
5  T^nn.  ,  ifli   Ai     «m,  7  Oa.  200,  60  Am.  Dec.  400.  Ser 

427,  49  So.  881, 18  Ann.  Cas,  507  and     q  ^^^^^  ^  gg' 


104  Mass.  87, 

40  S.  E.  863,  56  L-IaToTo';  L^ndi  ^!  ^  Am.  Rep.  196. 
North  Yakima,  37  Wash.  657;  80  Pae.     «-  OT^aly  v.  Lonisville,  156  Ky.  815, 
79, 12  L.R.A,(N.S.)  261.  Contra,  Bow-  162  S.  W.  79,  49  L.R.A.(N.S.)  1119; 
den  T.  Kansas  City,  69  Ejm.  587,  77  Oillespie  v.  Lincoln,  35  Neb.  34,  52  N. 
Pae.  573, 105  A.  8.  R.  187  and  note,  1  W.  811, 16  I<.RJL  349, 
Ana.  Cas.  965  and  note,  66  L.jEl,A.  181.     9'.  Higgins  v   Superior.  134  Wis. 
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differeBCO'  that  the  same  system  of  waterworks  was  used  for  extin- 
guishing fires  and  for  distributing  wlater  to  the  inhabitants  for  profit, 
if  the  injuries  occurred  vhiie  the  works  were  being  us^  hj  the  fire 
deportment.^* 

399t  Police  Department. — municipal  corporation  can  under  ordi- 
nary conditions  incur  no  liability  by  reason  of  the  defaults  of  its 
police  depaiimeat.  The  prevention  of  crime  is  a  purely  govern- 
mental function,  undertaken  for  the  benefit  of  the  public  at  large, 
ttud,  if  police  officers  ate  appointed  and  paid  by  the  various  munici- 
palities, this  is  done  merely  as  a  matter  of  convenient  administration. 
Their  duties  are  ordinarily  prescribed  by  law,  and  they  are  public 
oiiicers  and  not  the  servants  or  agents  of  the  city  or  town  in  which 
they  serve.*'   As  slready  stated  a  municipality  is  not  civilly  liable 

common  law  for  the  failure  of  its  police  officers  to  enforce  the  law 
and  to  suppress  disorder  and  crime,^*  and  it  is  generally  held  that  it 
is  equally  exempt  from  liability  for  wrongs  and  injuries  inflicted  by 
the  policemen,  themselves,  as  for  false  arrest  upon  a  groundless 
charge,**  or  for  the  use  of  unnecessary  violence  in  making  an  arrest,'* 
for  negligence  in  the  course  of  making  an  arrest  resulting  in  injury 
to  the  person  or  property  of  the  individual  arrested,**  for  negligence 
resulting  in  the  injury  of  a  bystander  by  careless  shooting,'*  for 
malicioua  injury  to  an  innocent  person,''  for  a  trespass  upon  private 
pn^>erty,  or  negligence  causing  consequential  injuiy  to  real  estate," 

264,  114  N.  W.  490,  13  L.B.A.{N.S.)  14.  Stewart  v.  New  Orleans,  9  La. 

994.  Ann.  461,  61  Am.  Dec.  218  and  note; 

10.  Judaon  V.  Winsted,  80  Conn.  384,  Buttrick  t.  Lowell,  1  Allen  (Mass.) 

68  Atl.  999,  15  L.B.A.(N.S.)  91;  Ed-  172,  79  Am.  Dec  72L 

geriy  V.  Concord,  62  N.  H.  8, 13  A.  S.  .  16.  Dargan  t.  Mobile,  31  Ala.  460. 


11.  Cleveland  v.  Payne,  72  Ohio  St.  Rep.  260;  Elliott  v.  PhiladalpMa,  75 
347,  74  N.  E.  177,  7Q  LJRji.  841;  Pa.  St.  347,  15  Am.  Rep.  591.  Contra, 
LvnrJi  T.  North  Takima,37  Wash.  657,  Dube  v.  Montreal,  42  Qaebec  Super. 
80  Pae.  79,  12  LJl.A.(N.S.)  261  Ct  533,  Ann.  Gas.  19130  468  and 

Notes:  100  Am.  Dee.  360;  30  A.  3.  note. 

E.  401: 15  L.R.A.  783;  44  LAA.  799:  16.  Culver  v.  Streator,  130  111.  238,  ■ 

1  L.R.A.(N.S.)  666;  12  L.B.A.(N.S.)  22  N.  E.  810,  6  L-RjI.  270  and  note; 

637;  13  Ann.  Caa.  1017.  Looney  v.  Sioax  City,  163  la.  604, 145 

12.  See  Bupra,  par.  386.  N.  W.  287,  51  L.R_A.(N.S.)  646; 
'■  13.,BartIett  v.  Columbus,  101  Ga.  Whitfield  v.  Paris,  84  Tex.  431, 19  S. 
300,  28  S.  E.  699,  44  L.R.A.  795  and  W.  666,  31  A.  S.  R.  69  and  note,  15 
note;  Galwell  v.  Boone,  61  la.  6^7,  2  LJI.A.  783  and  note. 

N.  W.  614,'  33  Am:  Rep.  154;  New  17.  McEltoy  v.  Albany,  65  Ga.  387, 

Orleans  v.  Kerr,  50  la.  Ann.  413,  23  38  Am.  Rep.  791;  Hathaway  v.  Ev- 

So.  384,  69  A.  S.  B.  442  and  note;  Mc-  ez«tt,  205  Mass.  246,  91  N.  E.  296, 137 

Ittienney  T.  Wilmington,  127  N.  G.  146,  A.  S.  R.  436  and  note;  Lamont  v. 

37  B.  E.  187,  60  L.R.A.  470;  Lawton  Stavanangh,  129  Minn.  321, 162  N,  W. 

V.  Harkits,^  OkDa.  646, 126  Pae.  727,  720,  UR.A.1915E  460  and  note. 

42  L3.A.(N.S.)  69  and  ndte.  18.  GiUmor  t.  Salt  hakb  City,  82 

Note:  Abu.  Cat.  1913C  472,  -Utah  180,  89  Pae.  714,  13  Ann.  Caa. 


B.  533  and  note. 
Note:  23L.R.A.(N.S.)  207. 


70  Am.  Dec  505  and  note;  Pollock  v. 
Louisville,  13  Bush  (Ky.)  221,  26  Am. 
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or  for  im^unding  an  animal  running  at  large.^*  In  suck  a  caae  it 
is  immaterial  that  it  wa3  a  city  ordinance  rather  tbfm  a  state  staUite 
that  the  police  officer  was  attempting  to  enforce,*''  or, that  the  violent 
temper  or  careless  hahits  of  the  offending  officer  were  known  to  hia 
superiors,^  or  that  his  actions  were  ratified  hy  the  6ity  or'  town  by 
defending  him  in  a  civil  action  brought  by  the  injured  party,  or 
otherwise,'  or  that  the  city  failed  to  require  a  bond  of  the  police 
officer  who  inflicted  the  injury,  Tipon  which  the  injured  party  might 
have  sued.*-  So  also  a  municipal  corporation  is  not  liable  for  a  per- 
sonal injury  incurred  by  a  citizen  who  was  called  upon  by  police 
officers  to  assist  them  in  making  an  arrest  *  or  for  injury  incurred  by 
one  who  was  lawfully  in  a  police  station  and  fell  through  an  un- 
guarded opening.'  When,  however,  a  defect  in  the  appliances  of  the 
police  department  results  in  an  injury  to  a  traveler  upon  a  public 
street,  a  city  may  be  liable  for  the  breach  of  its  duty  to  keep  its  high- 
ways in  repair,*  and  when  a  municipal  corpoi^ifion  specifically  directs 
one  of  its  police  officera  to  make  an  entry  upon  property  to  which  it 
claims  title  in  its  proprietary  capacity,  it  may  be  held  liable  if  its 
claim  proves  unfoundeioL'  Generally^  when  the  act  of  a  police  officer 

1016  and  note,  12  L.R.A.(N.3.)  537  by  its  officers  of  property  in  pvr- 
and  note ;  Sehy  v.  Salt  Lake  City,  41  suance  of  its  ordinances. 
Utah  535,  126  Pae.  691,  42  .L.R.A.      1.  Lamont  v.  Stavanaugfa,  129  Hinn. 
(N.S.)  915  and  note.  321,  152  N.  W.  720,  L.R.A.1915E  460; 

19.  Qiegg  V.  Hatcher,  94  Ark.  54,  MeSheniiey  v.  Wilmington,  127  N.  C. 
125  8.  W.  1007,  21  Ann.  C^.  982  and  146,  37  S.  E.  187,  50  L.R.A.  470. 
note,  27  L.R.A.(N.S.)  138.  Note:  12  L.R.A.(N.S.)  638. 

20.  Dargan  v.  Mobile,  31  Ala.  469,  8.  Calwell  v.  Boone,  51  la. .  687,  2 
70  Am.  Deo.  505  and  note;  Grumbine  N.  W.  614,  33  Am.  Rep.  154;  Buttriek 
V.  Washington,  2  MeArthnr  (D.  G.)  v.  Lowell,  1  Allen  (Uaas.)  172,  79 
578,  29  Am.  Rep.  626;  Bartlett  v.  Go-  Am.  Dee.  721  and  note. 

lumbns,  101  Ga.  300,  28  S.  E.  599, 44     Notee:  44  LuRJL  800;  12  LJt.A. 
LJI.A.  795  and  note;  GalweU  v.  Boone,  (N.S.)  539;  18  Ann.  Gas.  1019. 
51  la.  687,  2  N.  W.  614,  33  Am.  Rep.     $.  Looney  v.  Sioux  City,  163  la.  604, 
154;  Hershbeiv  v,  BarboorviUe,  142  145  N.  W.  287,  61  LJl.A.(N.S.)  546; 

r  ^  I^ont  ^-  Stavanangh,  129  Minn.  321, 

■1912D  IM,  34  L.R.A.(N.SO  141  and  153  n.  W.  720,  L.^A.l915E  460  and 
note;  Cobb  t.  Portlaad,  55  We.  381,  92  ^^^g  ' 

^!!n'?i.^'lM"*™'*A  J'     4-  Cobb  V.  Portland,  55  Me.  381,  92 

fST?^    ^^^^"SlJ  Am.  Dee.  598  and  note. 

Deo.  721  and  note:  lawton  v.  Harkins,         ^    ^  ^   v  * '    tnn  w  v 

34  Okla.  646,  126  Pae.  727,  42  L.R.A  ,  J-  JI^^^^^.^S*"^'  ^*  Jn 
(N.S.)  69;  gimpwm  v.  wiatoom,  33  137,  82  N.  E  U19, 13  ^  Gas.  759 
Waah.  392,  74  Pao.  577,  90  A.  S.  R.  L.R.A.{N.B.)  741  and 

951  and  nott^  63  L.B.A.  815.  iio^e- 

Kotea:  47  LR.A*  593;  13  Ana.  Cu.  «•  Hemm  t.  Pittrinirg,  294  Pa.  St. 
1018.  See,  however,  Baomgard  New  509,  54  AtL  311,  93  A.  S.  &  798  and 
Orleans,  9  La.  119,  29  Am.  Dao.  4S7  itot& 

and  note,  in  whitAi  a  mtmicipal  oor^  .  Nota^  17  L.BA.(N.S.)  748.  < 
poration  was  held  liabla  far  the  leisore     7.  Note:  13  Ann.  CaiL  1020. 
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which  caused  isjury  was  done  while  he  was  engaged  in  some  mattef 

connected  with  the  corporate  affairs  of  the  municipality  and  having 
no  connection  with  his  public  duties,  the  municipality  will  be  civilly 
responsihle  for  his  actions.^  A  city  can  render  itsdf  liable  for  the 
negUgeooe  of  ita  police  force  by  stipulating  with  a  contractor  to 
furnish  police  protection  to  enable  him  to  carry  out  hia  contract  and 
failing  to  do  so,  but  the  liability  is  in  contract  and  not  tort.' 

400.  Health  Department;  Hospitals. — ^It  is  within  the  power  of 
the  l^ialature  to  trathorize  a  municipal  corporation^  through  its 
board  of  health,  to  impose  drastic  restrictions  upon  the  use  of  private 
property,  or  even  to  destroy  it,  when  such  action  is  necessary  to 
prevent  the  spread  of  pestUratce,  and  a  municipal  corporation  is 
clearly  not  liable  for  the  enactment  and  enforcement  by  its  board 
of  health  of  regulations  within  the  power  conferred  upon  it,'^  or  for 
the  lawful  abatement  of  a  nuisance  which  endangered  the  public 
health.*^  The  power  conferred,  in  general  terms,  on  municipal 
corporations  to  prevent  and  abate  nuisances  cannot,  however,  be 
taken  to  authorize  the  condemnation  of  that  as  a  nuisance  which,  in 
its  nature,  situation,  or  use,  is  not  such  in  fact.  And  it  the  city,  acting 
under  the  general  power,  abates  that  as  a  nuisance  which  is  not  sach  in 
fact,  it  does  so  at  its  peril,  and  is  liable  for  the  damage  done,  if  it 
turns  out  in  proof  that  it  has  made  a  mistake.^'  Even  if  the  officers 
employed  by  a  municipal  corporation  to  assist  iu  Uie  prestation  of 
the  public  health  inflict  injury  to  persons  or  property  hy  their  negli- 
gence, the  corporation  is  not  liable,  for  the  preservation  of  the  public 
health  is  a  purely  public  or  governmental  function."  Thus  it  has 


8.  Notes:  12  L.K.A.(N.S.)  639;  17  106  and  note.  And  flse  Suxhbnt  Do- 
L.R.A.(N.S.)  741.  HAiir,  vol.  10,  p.  64. 

9.  New  Orleans  v.  Kea,  60  La.  Ann.  13.  Kippes  v.  Louisville,  140  Ey. 
413,  ^3  So.  384,  69  A.  8.  R.  442  and  423,  131  S.  W.  184,  30  L.R.A.(N.S.) 
note.  1161  and  note;  Barry  v.  Smith,  191 

10.  Wyatt  V.  Rome,  105  Ga.  312,  31  Maw.  78,  77  N.  E.  1099,  6  Ann.  Cas. 
S.  E.  188,  70  A.  S.  R.  41,  42  L.B.A.  817,  5  LJt.A.(N.S.)  1028  and  note; 
180.  Bryant  v.  St  Paul,  S3  Minn.  289,  23 

11.  Barrett  v.  Mobile,  129  Ala.  179,  N.  W.  220,  63  Am.  Rep.  31;  Cum- 
30  So.  36,  87  A.  S.  B.  54  and  note;  Or-  mings  v.  LobsitE,  42  Okla.  704,  142 
lando  V.  Frag?,  31  Fla.  Ill,  12  So.  Pae.  993,  L.R.A.1915B  415;  Hovard  t. 
368,  34  A.  S.  R.  17  and  note,  19  LJI.A.  Philade^hia,  ^  Pa.  St.  184,  96  AtL 
196  and  note;  Savannah  t.  Mulligan,  388,  L3A.1916B  917;  Ft.  Worth  v. 
95  Ga.  323,  22  S.  E.  621,  51  A.  S.  R.  Crawford,  64  Tex.  202,  53  Am.  Rep. 
86  and  note,  29  L.RA.  303;  Webb  t.  753. 

Detroit,  116  Miefa.  516,  74  N.  W.  734,  Notes:  100  Am.  Deo.  360  ;  30  A.  S. 

72  A.  S.  R.  641  and  note:  Theilan  y.  R.  402;  93  A.  8.  R.  849,  850: 1  L.B.A. 

Porter,  14  Lea  (Xenn.)  622,  62  Am.  (N.S.)  666;  4  Ann.  Caa.  624.   Aa  to 


12.  Orlando  v.  Pragg,  31  Fla.  Ill,  health  for  offitnal  aet^  aea  Hl4r.TW, 

12  So.  368,  34  A.  S.  R.  17,  19  L.R.A.  vol.  12,  p.  1267. 
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been  held  that  a  city  is  not  liable  for  the  acta  of  its  Ifealth  officers  in 
expoMng  citizens  to  smallpox  and  other  contagious  diseases  by  lack 
of  precautions  in  disinfecting  and  quarantining  persons  and  property 
in  its  hospital,**  for  negligently  permitting  the  floor  of  a  pest  house 
to  remain  in  a  defective  and  dangerous  condition,"  for  negligently 
caring  for  a  person  confined  in  its  hospital,**  for  administering  im- 
pure vaccine  to  a  person  oblijjed  by  ordinance  to  submit  to  vaccina- 
tion,*' for -negligently  quariinlining  a  person  erj-oneously  supposed  to 
have  a  contagious  disease,**  for  negligently  injuring  property  whieli 
has  been  quarantined,**  or  for  summarily  destroying  property  on 
the  ground  that  it  is  dangerous  to  the  public  health,  although  such 
danger  did  not  in  fact  exist.***  A  municipal  corporation  may,  liow- 
ever,  be  liable  f^  establishing  a  hospital  for  contagious  diseases  in 
such  a  place  as  unnecessarily  to  endanger  the  h^lth  of  the  occupants 
of  neighboring  houses,  for  such  an  act  is  that  of  the  corporation  itself 
rather  than  of  its  employees,  and  amounts  to  the  maintenance  of  a 


nuisance.* 

401.  Buildings  Used  for  Municipal  Purposes. — AVhen  a  piece  of 
real  estate  belonging  to  a  municipal  corporation  is  aUo%vecl  to  fall 
into  such  condition  as  to  constitute  a  nuisance  to  adjoining  [iroperty, 
llie  corporation  is  held  liable  to  the  same  extent  as  a  private  uwiier,* 
but  the  exemption  of  municipal  corporations  from  liability  for  per- 
il. Evans  v.  Kankakee,  231  111.  223,  la.  244,  108  N.  W.  311,  9  Ann.  Cas. 
83  N.  E.  223,  13  L.K.A.(N.S.)  1190  812  and  not^,  6  L.R.A.(N.S.)  831  and 
and  note;  Ogg  v.  Lansing,  35  la.  495,  note;  Valeiiline  t.  Englewood,  7(1  K. 
14  Am.  Rep.  499;  Brovn  v.  ViniU>  J.  L.  500,  71  Atl.  344,  16  Ann.  Cas. 
haven.  65  Me.  402,  20  Am.  Rep.  709;  731  and  iiotf.  If)  L.R.a.(N.S.)  262; 
Nicholson  v.  Detrrat,  129  Miih.  246,  88  Uvin  v.  Kurliu^ion,  129  N.  C.  l&i,  39 
N.  W.  695,  5(i  L.R.A.  (iOl;  Ri.  hniund  S.  li.  822,  55  L.R.A.  396.  And  seo 
T.  Long,  17  Grat.  (Va.)  375,  94  Am.  Hkalth,  vol.  12.  p.  1291. 
Dee.  4U1  and  note;  Lynch  v.  North  Ya-  19.  MifchelPv.  Rntkland,  41  Me.  363. 
kima,  37  Wash.  657,  80  Pae.  79,  12  66  Am.  Dcp.  252  and  note. 
L.R.A.(N.S.)  261.  20.  I'lichard  v.  Morganton,  126  N. 

16.  Butler  v.  Kansas  City,  07  Kan.  C  908,  36  S.  E.  353,  78  A.  S.  R.  679 
239,  155  Pae.  12,  L.R.A.1936D  626.     and  note:  Lowe  v.  fonroy,  120  Wis. 

16.  Sherhourne  v.  Yuha  County,  21  151,  97  N.  W.  042,  102  A.  S.  R.  983, 
Cal  113,  81  Am.  Dec.  151;  Tnllff^n  1  Ann.  Cas.  341,  66  L.R.A.  907. 

V.  Ottawa,  228  HI.  134,  81  N.  E.  823,  1.  Haag  v.  Vanderburgh  County,  60 
11  L.R.A.(K.S.)  990;  Twyman  v.  Ind.  511,  28  Am.  Rq5.  (J54;  CJavton  v. 
TVaukfort,  117  Ky.  518,  78  S.  W.  446,  Hendrrson.  103  Kv.  228,  44  S:  ^\  667, 
4  Ann.  Cas.  622  and  note,  64  L.R.A.  44  L.R.A.  474,  67' S.  W.  1,  22  Kv.  L. 
572;  Benton  v.  Boston  City  Hospital,  Rep.  283,  53  L.R.A.  145;  Henderson 
140  Mass.  13,  1  N.  E.  836,  54  Am.  v.  O'Huloran,  114  Kv.  186,  70  S.  W. 
Rep.  436.  662,  102  A.  8.  R.  279,  59  L.B.A.  71B; 

17.  Wyatt  V.  Rome,  105  Ga.  312,  31  Baltimore  t.  Fairfield  Imp.  Co..  f!7 
S.  E.  188,  70  A.  S.  R.  41,  42  L.R.A.  Md.  352,  39  Atl.  1081,  67- >A.  S.  R.  :t4W 
180;  Howard  v.  Philadelphia,  250  Pa,  40  L.RJI.  494. 

St.  184,  95  Atl.  388,  L.R,A.1916B  917  •  Notes:  5  L.B.A.(N.S.)  1029;  13 
and  not*.  L.R.A.(N.S.)  1191. 

IB.  Beeks  v.  Dickinson  Conntv,  131     2.  See  supra,  par,  371. 
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aoatX  injury  in  oonnection  with  the  conduct  of  public  and  govem- 
mental  functions  has  been  held  to  extend  to  injuries  arifling  ffom 

the  unsafe  and  defective  condition  of  public  buildings  and  other 
public  placee  used  in  connection  with  such  functions,  as  fully  as  to 
those  resulting  from  the  negligent  acts  of  employeee.*  The  erection 
and  maintenance  of  a  building  to  be  used  as  a  place  for  the  meetingB 
of  the  voters  of  a  town,  or  of  the  council  or  o^er  legislatiTe  body  of 
a  city,  and  to  house  the  officers  of  the  various  boards  and  departments 
of  the  municipality,  is  a  purely  public  or  governmental  function, 
and  a  municipal  corporation  cannot  be  held  liable  for  injuries  result- 
ing from  ihe  defective  condition  of  such  a  building,*  or  from  the 
negligence  of  persons  employed  to  care  for  the  same.'  A  municipal 
corporation  may,  however,  be  held  liable  for  injuries  arising  out  of 
the  use  of  its  d.ty  hall  for  private  purposes,  from  which  it  derives  a 
rental,  as  when  it  allows  part  of  the  building  to  be  used  for  a  show  or 
exhibition,  even  if  the  fee  charged  the  promoters  of  the  show  is  not 
sufficient  to  cover  the  cost  of  lighting  and  janitor  service,*  or  even 
for  public  purposes  from  which  it  derives  a  revenue,  as  when  a  portion 
of  a  city  hall  is  leased  to  the  state  for  use  by  the  legislature.'  The 
mere  fact,  however,  that  a  portion  of  a  city  hall  is  used  to  house 
municipal  departments  for  negligence  in  connection  with  which  a 
city  is  liable^  such,  for  instance,  as  a  water  department,  but  which 
pay  no  rent  to  the  city,  is  not  enough  to  hold  the  dty  for  the  ne^- 
gence  of  persons  in  general  charge  of  the  building,^  and  even  when  a 
city  hall  is  rented  for  private  purposes,  the  city  is  not  on  that  account 

3.  Brown  v.  Distriet  of  Gohunbia,  29     4.  Eaatman  v.  Meredith,  36  N.  H. 
App.  Cas.  (D.  C.)  273,  26  LJt.A.  284,  72  Am.  Dee.  302  and  aote. 
(N.S.)  98;  Gray  v.  Griffin,  111  Ga.     Notes:  108  A.  S.  R.  173;  25  L.R.A. 

36  S.  £.  792,  61  Lil.A.  131;  U  (N.S.)  91. 
Clef  v.  ConeordifL  ^  Kan.  323,  21  6.  Schwalk  v.  Louiiiville,  136  Ky. 
Pat  272,  13  A.  S.  B.  286  and  note;  670,  122  S.  W.  8«0,  26  L.kA.(N.S.) 
Ernst  V.  West  Covington,  116  Ey.  850,  88  and  note;  Kelly  t.  Boston,  186 
76  S.  W.  1089,  105  A.  8.  B.  241  and  Mass.  165, 71  N.  E.  299,  66  L.R.A.  429; 
note,  3  Ann.  Gas.  882  and  note,  63  Snider  St  Paul,  51  Hinn.  466,  53 
Ii.B.A.  662;  HiD  v.  Boston,  122  Maaa.  K.  W.  763.  18  L.R.A.  161.  Contra, 
344,  23  Am.  Rep.  332;  Eaatman  v.  Fox  v.  Philadelphia,  208  Pa.  St  127, 
Meredith,  36  N.  H.  284,  72  Am.  Dee.  67  Atl.  366,  66  L.R.A.  214. 
302  and  note:  Wilcox  t.  Rochester,  190  6.  Oliver  v.  Worcester,  102  Mass. 
K.  T.  137,  82  K.  E.  119, 13  Ann.  Gas.  489,  3  Am.  Rep.  486;  Worden  t.  New 
759andnote,17L.R.A.(N.S.)  741  and  Bedford,  131  Maaa.  23,  41  Am.  BepL 
note;  Finch  v.  Board  of  Ednoation,  30  185;  Little  v.  Holyoke,  177  Maaa.  114, 
Ohio  St  37,  27  Am  Rep.  414:  Eies  v.  58  N.  E.  170,  62  L.R~Al.  417;  Baehanaa 
Eri&  135  Pa.  St  144,  19  Atl.  942,  v.  Bazre,  66  Vt.  129,  28  AtL  878,  44 
20  A.  S.  R.  807  and  note;  Shaw  v.  A.  S.  B.  820  and  note,  23  L.R.A.  488. 
Charieston,  67  W.  Va.  433,  60  S.  E.  7.  Lowe  v.  Salt  Lah«  City>  13  Utah 
627,  4  Ann.  Cas.  616  and  note;  91,  44  Pae.  1050,  67  A.  S.  R.  70S  and 
tbten  T.  Pteaeott,  16  Ont  U  Rep.  638,  note. 

12  Ann.  Gas.  790  and  note.  8.  E:elly  t.  Boston,  186  Haas.  165, 

Note:  25  L.II:A.(K.S.)  88.  71  K.  E.  299,  66  L.R.A.  429. 
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made  civilly  ie6|>onaible  for  the  condition  of  tiie  streets  in  front  of 
the  building.' 

402.  Public  Schools  and  Libraries.— In  this  country  it  is  regarded 
as  the  duty  of  the  state  to  establish  and  maintain  at  the  expense  of 
the  taxpayers  a  system  of  education  for  all  children  who  live  within 
its  limits,  and  if,  for  purposes  of  convenient  administration,  this  duty 
is  delegated  to  the  municipal  corporations  of  the  state  or  to  quasi 
corporations  formed  for  the  purpose,  the  duty  is  still  public  and 
governmental,  and  such  corporations  or  quasi  corporations  cannot 
be  held  liable  for  the  negligence  of  their  employees  in  performing 
it"  In  applying  this  doctrine  it  has  been  held  that  such  bodies  are 
not  liable  for  personal  injuries  to  pupils  resulting  from  the  defective 
condition  of  the  school  buildings,^^  or  from  the  negligence  of  the 
persons  in  charge  thereof,'*  or  to  a  laborer  engaged  in  the  repair  of 
4  school  building,^*  or  even  for  injuries  to  members  of  the  public 
passing  at  a  distance  from  the  school  premises,  resulting  from  the 
negligence  of  those  engaged  in  the  construction  of  a  school  build* 
ing.'^  In  such  a  case  it  can  make  no  difference  that  the  duty  of 
znaintaining  the  public  school  in  connection  with  which  the  injury 
oceurred  was  voluntarily  assumed  under  a  permissive  statute  rather 
than  imposed  by  command  of  the  legislature.'*  When,  however,  the 
negligence  or  f^t  is  that  of  the  corporation  itself,  in  permanentiy 
maintaining  a  school  building  or  yard  in  such  a  mannw  as  to  con- 
stitute a  nuisance  to  adjoining  property,  the  corporation  may  be 
liable,**  and  this  principle  has  been  extended  in  some  states  to  hold- 
ing the  corporation  liable  for  injury  to  a  pupil  when  it  n^;ligentiy 
permitted  a  building  to  be  occupied  for  school  purposes  with  knowl> 

9.  Bnchuian  v.  Barre,  66  Vt  129,  241  and  note,  3  Ann.  Cas.  882  and  note, 
28  Atl.  878,  44  A,  8.  a  829  and  note,  63  L.R.A.  652;  HiU  7.  Boston,  122 
23  L.B.A.  488.  Mass.  344,  23  Am.  Rep.  332  j  Finch  y. 

10.  EruBt  V.  West  Govingtcm,  lit)  Board  of  Education,  30  Ohio  St  37, 27 
Ky.  850,  76  8.  W.  1089,  105  A.  S.  R.  Am.  Rep.  414. 

241  and  note,  3  Ann.  Cas.  882  and  note,     Note:  25  Lil.A.(N.S.)  88. 
63  LJI.A.  652;  Hill  v.  Boston,  122     12.  Wixon  v.  Newport,  13  R.  L  464, 
Mass.  344,  23  Am.  Rep.  332;  Howard  43  Am.  Rep.  35. 
T.  Worcester,  153  Mass.  426,  27  N.     13.  Note:  3  Ann.  Caa.  885. 
B.  11,  25  A.  S.  E.  651  and  note,  12     14,  Howard  v.  Worcester,  153  Uass. 
LJI.A,  160;  Wahrman  v.  Board  of  426,  27  N.  E.  11,  25  A.  S.  R.  651  and 
Education,  187  N.  Y.  331,  80  N.  B.  note,  12  L.R.A.  160. 
192, 116  A.  S.  R.  609  and  note,  10  Ann.     15.  Wixon  v.  Newport,  13  R.  I.  464, 
Gas.  405;  Pinoh  v.  Board  of  Education,  43  Am.  Rep.  35. 
30  Ohio  St.  37,  27  Am.  Rep.  414;     16.  Miles  v,  Worcester,  154  Mass. 
Wixom  V.  Newport,  IS  a  I.  454,  43  511,  28  N.  E.  676,  26  A.  8.  R.  264,  13 


11.  Ernst  T.  West  Covington,  116 
Sj.  850,  76  B.  W.  1089,  106  A.  S.  B. 


Am.  Rep.  35. 
Note:  30  A.  S.  R.  398. 


L.H.A.  841  i  Briegel  t.  PhOadelphia, 
135  Pa.  St  4S1, 19  Att.  1038, 30  A. 
R.  886. 
Note:  8  Ann.  Gas.  88$, 
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edge  of  its  dangerous  condition.^'  It  has  been  held  that  a  citj  is 
liahle  for  the  n^igence  of  employees  of  its  puUic  library,  when  the 
library  was  organized  by  the  people  of  the  city,  voluntarily,  and  for 
the  exdusiYe  benefit  of  the  people  of  the  city  in  which  it  was  estab- 
lished and  not  of  the  state  at  large.'^ 

403.  Charities  and  Alnuhonses. — ^The  overaeers  of  the  poor  of  a 
town  and  the  commisEdoneis  of  charities  of  a  city  are  public  officers, 
though  deriving  their  right  of  office  from  a  circumscribed  locality, 
and  Uie  acts  whi^  they  may  do  are  done  by  them  in  their  capacity 
of  public  officers,  in  the  dischai^  of  duties  kid  upon  them  by  law 
for  the  public  benefit,  in  the  performance  of  which  the  city  or  town 
derives  no  profit  or  advantage.  It  is  accordingly  well  settled  that  a 
municipality  is  not  liable  for  the  negligence  of  employees  engaged  in 
the  care  of  the  poor."  When,  however,  a  municipal  corporation  uses 
its  almshouse  in  part  for  profit,  it  may  be  liable  for  the  negligence  of 
its  employees  in  connection  therewith.^ 

404.  Jails,  Prisons,  Workhouses,  etc — Municipal  corporations  are 
almost  always  authorized  or  required  to  maintain  a  place  for  the  con- 
finement of  persons  charged  with  crime  and  those  convicted  of  the 
minor  offenses;  but  the  maintenance  of  such  a  place  of  confinement 
is  a  purely  governmental  function,  a  part  of  the  public  duty  to  sup- 
press disorder  and  crime,  and  it  is  well  settled  that  a  municipality 
incurs  no  more  liability  for  negligence  in  connection  therewith  than 
in  the  case  of  its  other  governmental  duties.'  Thus  a  municipality  is 
not  liable  fo^  the  injurious  results  of  confining  a  person  in  an  insuffi- 
ciently heated  or  otherwise  unsanitary  jail,  prison,  workhouse,  lockup 
or  calaboose,'  or  for  the  negligence  of  the  persons  in  charge  of  the 
jail  in  allowing  it  to  be  burned,  thus  caunng  the  deaUi  of  a  pristmra,* 

17.  Wahrman  t.  Board  of  Ednea-  land,  105  Me.  370,  74  AtL  805, 18  Ann. 
tion,  187  N.  Y,  331,  80  N.  B.  192, 116  Cas.  547  and  note,  26  L.RjL.(N.S.) 
A.  S.  R.  609  and  nota,  10  Ann.  Caa.  141;  Neff  v.  WelleBl«7>  148  Mafli.  487, 


18.  Johnston  v.  CSuea^o,  258  lU.  404,  1.  Kotea:  41  Am.  B«p.  442-443;  30 
101  N.  E.  960,  Ann.  Caa.  1914B  339  A.  S.  B.  402;  108  A.  S.  B.  173. 

and  note,  45  L.B.A.(N.S.)  1167.   See  2.  Gray  t.  GnfBn,  111  Oa.  861,  36 

also  Smith  v.  Minneapolis,  58  Minn.  -6.  E.  702,  61  L.R.A.  131;  La  Clef  t. 

108,  60  N.  W.  979,  25  L.B.A.  280  (d^  CJoncordia,  41  Kan.  323,  21  Pae.  272, 

held  liable  for  low  of  coins  in  a  pnUie  «13  A.  S.  B.  285  and  note;  Shav  v. 

museom).  Charleston,  67  W.  Va.  433,  50  S.  £. 

19.  Summers  v.  Davieas  Comity,  103  627,  4  Ann.  Cas.  615  and  note;  Nattle- 
Ind.  262,  2  N.  E.  725,  63  Am.  Bep.  ton  v.  Pzoseott,  16  Ont  L.  B«p.  538, 
512  (n^Iigence  of  physicdan  for  me  12  Ann.  Caa.  700  and  note. 

poor) ;  Wood  T.  Boone  Connty,  163  la.  Notea:  36  L.B»A..  298;  25  L.B.A. 

92,  133  N.  W.  377,  Ann.  Cas.  1913D  (N.8.)  94,  180;  Ann.  Caa.  1915P  152. 

1070  and  note,  39  L.B.A.{N.S.)  168;  3.  Nichols  v.  Fountain,  166  N.  C. 

Mazmilian  t.  New  Toxk,  62  N.  Y.  160,  166,  80  S.  E.  1059,  Ann.  Cas.  1915D 

20  Am.  Rep.  468.  162  and  note,  62  LJl.A.(N.B.)  942  and 

20.  Hoolton  V.  Searfaorongh,  71  Me.  note;  Brown  v.  Gnyandotte,  34  W.  Va. 
267,  86  Am.  Bep.  308;  Ubby  T.  Port-  299, 12  S.  £.  707^  IL  USLA.  121;  Me- 


405. 


20  N.  E.  Ill,  2  L.R.A.  500. 
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or  for  personal  injuries  arising  out  of  tlie  work  at  which  the  inmate 
of  a  prison  is  put,*  or  from  the  assaults  of  other  prisoners,  even  if  the 
public  authorities  should  have  known  of  the  danger.*  In  such  crises 
it  can  make  no  difference  that  the  injured  person  was  confined  in 
prison  for  violation  of  a  city  ordinance,*  or  that  the  city  derived  a 
revenue  from  tlie  products  of  the  labor  of  the  inmates  of  its  prison.' 
80  also  a  city  is  not  liable  for  injuries  to  persons  or  to  property  in 
the  neighborhood  by  reason  of  the  negligent  management  of  a  city 
l)rison.*  In  a  few  stales,  however,  it  is  held  that  inasmuch  as  the 
constitution  and  statutes  specifically  require  the  county  jails  and  city 
prisons  to  be  kept  clean  and  comfortable,  a  city  is  liable  for  failure  to 
construct  a  reasonably  fit  and  proper  prison  and  to  furnish  it  with 
whatever  is  necessary  to  prevent  bodily  suffering  suid  to  protect  health, 
or  for  allowing  it  to  fall  into  an  unfit  condition,  but  not  for  the 
momentary  negligence  of  the  persons  in  charge  of  the  prison.* 

405.  Streets,  Highways,  Bridges,  Drains  and  Sewers. — ^The  lia- 
liility  of  cities  and  towns  for  injuries  resulting  from  defects  in  streols 
«nd  highways  is  treated  at  length  in  another  article,  in  which  it  is 
^thown  tliat  although  it  is  held  in  a  majority  of  the  states  that  a  municd- 
pill  corporation  as  distinguished  from  a  mere  territorial  subdivision 
id  liable  at  common  law  for  injuries  from  defective  highways,  theit 
is  a  strong  minority  in  which  the  opposite,  and  more  logical,  view 
is  taken.'**  The  same  conflict  of  authority  is  to  be  noted  in  the  casea 
in  which  it  is  sought  to  hold  a  city  or  town  liable  for  the  negligent 
or  tortious  acts  of  persons  in  its  employ  engaged  in  constructing  or 

Kensie  v.  Chilliwack,  [1012]  A.  C.  7.  Curran  t.  Boeton,  151  Mass.  505, 

(Eng.)  888,  Ann.  Cas.  1913B  1278.  24  N.  E.  781, 21  A.  S.  B.  465  and  note, 

4.  Evans  r.  Kiinkakee,  :^31  HI.  223,  8  L.K.A.  243  and  note;  Bell  v.  Ciii- 
K.  £.  223,  13  L.B.A.(N.S.)  llflO;  einnati,  80  Ohio  St.  1,  08  N.  £.  128, 

{'arty  r.  Wiuooski,  78  Vt.  104,  62  AU.  23  L.R.A.(N.S.}  910  and  uote. 
I5,.6  Ann.  Gai.  .436  and  note,  2  L.R.A.     8.  Bowline  Green  v.  Bomct,  142  Ky. 
(N.S.)  95  and  notot  Brown  t.  Guyait-  558,  134  S.  W.  921,  34  L.R.A.(N.S.) 
dotte,  34-  W.  Ya.  299,  12  S.     707, 11  461  and  note;  Braunstein.  v.  Louisville, 
r-.R.A.  laL  146  Ky.  777, 143  S.  W.  372,  42  )UR.A. 

5.  Jtiokson T.  Owingsville,  (Ky.)  121  (N.S.)-538;  Wdui  t.  Gage  Couutv,  5 
S.  W.  672,  25  L.R.A.(N.IS.)  180  and.  Neb.  494,  25  Am.  Rep.  497;  LM'ruU 
note ;  Cnrran  v.  Boston,  151  Mass.  505,  v.  ^tfunroe  County,  1G2  N, .  Y.  563,  57 
24  N.  E.  781,  21  A.  8.  E.  465  and  N.  E,  185,  50  UR.A.  206. 

note,  8  L.B.A.  243  and  note;  Ulnch  v.     Notes:  2  L.R.A.(N.S.)  96,  25  L.RJI. 
St.  Louis,  X12  ICo.  138,  20  S.  W.  466,  (N.S.)  182;  4  Ann.  Gas.  517. 
34  A.  S.  B.  372  and  note;  B^  v.     9.  Bloflitt  t.  Asheville,  103  N.  C.  237, 
Cincinnati,  80  Ohio  St.  1,  88  N.  E.  9  S.  E.  605,  14  A.  3.  R.  810  and  note; 
128,  23  L.R.A.{N.S.)  910  and  note.     Shields  v.  Durham,  118  N.  C.  450,  2i 

6.  Gray  v.  priffin,  Ul  Ga.  361,  36  S.  E.  794,  36  UR.A.  293  and  note. 

8.  E.  792,  51  L.R.A.  131;  UMch  t.  Notes:  2  L.R.A.(N.S.)  96;  4  Ana. 

St.  Uuis,-112  Mo.  138,  20  S.  W.  466,  Cas.  517. 

34  A.  8.  B.  372  and  note;  Brown  v.  10.  See  Highwats,  toL  13^  p.  309 

Gnyandotte,  34  W.  Ya.  299,  12  8.  E.  et  seq. 
707,  U  L.B.A.  121. 
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rqMuring  the  public  streets.  In  some  states  it  is  held  that  the  duties 
of  a  municipality  in  re^>ect  to  its  streets  is  a  public  one,  and  it  is 
accordingly  not  liable  for  the  acts  of  the  officers  in  charge  of  its 
s^ets,^^  but  in  other  states  the  contrary  view  is  taken,^*  and  evoi  in 
a  state  in  which  a  municipal  corporation  is  not  liable  for  the  negUgcmce 
<kF  tiie  pablio  officers  designated  by  statute  to  superintend  the  con- 
struction and  repair  of  highways,  when  such  a  corporation  takes  the 
oontrol  of  the  work  away  from  such  dficers  and  has  it  done  by 
agents  whom  it  may  direct  and  conbrol,  it  is  tiable  for  the  ne^gence 
of  workmen  employed  by  such  agent.  ^  The  liabililpf  of  a  municipality 
for  the  negligence  of  ^e  drawtender  of  one  of  its  bridges  'depends 
upon  the  same  principles  as  its  liability  for  injury  from  defective 
highways.  In  those  states  in  which  cities  and  towns  are  not  liable 
at  common  law  for  injuries  from  defective  highways  they  are  equally 
exempt,  in  the  aKscnce  of  any  statutory  provision,  from  liability  for 
delay  or  injury  to  vessels,  or  to  travelers  upon  the  bridge  by  ihe 

11.  Colwell  v.  Waterbniy,  74  Conn.  Piioe  v.  Qoldsboro  Tp.  (N.  0.)  89  8. 

668,61  Atl.  630,  57  L.R.A.  218  (injury  S.  1006,  L.R.A.1917A  092;  Bates  v. 

t»  ao  employee  by  a  defect  in  a  stone  Rutland,  62  Vt.  178,  20  Atl.  278,  22 

enulung  machine) :  Savannah  v.  Jor-  A.  S.  B.  95  and  note,  9  L.B^A.  363 

don,  142  Ga.  409,  83  S.  E.  109,  L.R.A.  (hoise  ^ghtened     a  stone  omsher) ; 

1915C  741  and  note  (injury  to  an  em-  Aitken  v.  Wells  River,  70  Vt  808,  40 

ployee  by  a  defeet  in  a  eart  used  for  Atl.  829,  67  A.  S.  B.  072  and  note^  41 

tenoving  street  awemingB) ;  UaFadden  LJLA.  666  (destnution  of  a  dam  to 

V.  Jewell,  119  la.  ^1,  93  N.  W.  302,  prevent  damage  to  a  highway  by  a 

«7  A.  S.  R.  321,  60  LJCA.  401  (negU-  Sood) |Bobinaon  v. Rohr, 73  Wia.  436, 

gent  mowing  of  weeds  in  an  alley) }  40  N.  W.  668, 9  A.  8.  B.  810, 3  L-R.A. 

Kiroea    Louunrilte,  140  Ky.  423, 131  866  and  note  (pSL  ol  a  dacriek) ; 

8.  V.  184^  80  L.R.A.(N.S.)  1161  and  Bmhnka  v.  La  Crosse,  165  Wis.  486^ 

note  (bnrating  of  hose  used  in  flash-  144  N.  W.  1100, 60  L.B.A.(N.S.)  1147. 

'mg  streets) :  Louisville  v.  Carter,  142  Note:  6  L.B.A.(N.S.)  1001. 

Ky.  443,  134  B..W.  46B,  32  L.R.A.  IS.  UeHahon    Dubuque,  107  la.  63, 

(K.S.)  697  (injniy  to  a  pedestrian  by  a  77  N.  W.  S17,  70  A.  8.  B.  143  and 

w^on  used  tor  leaning  stieeto) ;  God-  note  (flze  eaosed  by  spa^  from  a 

daM     Harpswdl,  84  He.        24  Atl.  road  roller) ;  Bairee  v.  Cape  Girar- 

958,  30  A.  S.  R.  373  and  note  (taking  dean,  197  Ho.  382.  95  &  W.  330,  U4 

of  personal  property  by  a  highway  snr-  A.  S.  R.  763,  6  LJL&..(N.8.)  1090  and 

veyor) ;  McManns  r.  Weston,  164  Mass.  note  (assault  by  an  agent  ct  a  oty 

263,  41  K.  E.  301, 31  L.R.A.  174  (n^-  engaged  in  repair  of  street) ;  Engel- 

Ugence  of  road  eommissionera) ;  Al-  ki^g  v.  Spokime,  59  WaiA.  446,  110 

bertfl  V.  Muskegon,  146  Mich.  210, 109  Pae.  25,  29  L.B^.(N.S.7  481  and  note 

N.  W.  262,  117  A.  8.  B.  633  and  note,  (injniy  to  an  employee  working  on  ■ 

6  L.R.A.(N.S.)  1094  and  note  (sparks  bridge). 

from  a  defective  road  roller) ;  Hall  v.  Notes:  2  L.R.A.  366;  30  L.R.A. 

Coneorcl,  71  N.  H.  367,  52  AtL  864,  68  (N.S.)  1161;  36  L.RA.(N.S.)  435; 

L.R.A.  456  (negligent  operation  of  a  L.R.A.1915C    743-745.      And  see 

road  roller) ;  Wheder  v.  Oilsum,  73  Hiohwats,  vol.  13,  p.  164  et  seq.,  and 

N.  H.  429^  62  Atl.  597,  8  L.R.A.(N.S.)  aupra,  par.  391. 

135  (n^Iigent  breaking  of  an  ice  jun  13.  Butman  v.  Newtm,  179  Haas, 

to  save  the  highway  from  a  flood) ;  1,  60  N.  E.  401,  88  A.  &  R.  349. 
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negligence  of  drawtenders,'^  but  in  jurisdictions  in  which  a  contrary 
view  is  held  in  respect  to  liability  for  injuries  to  travelers  from  defects 
in  public  ways  and  bridges  it  is  held  Uiat  the  duty  of  a  municipality 
to  take  proper  cdie  of  a  bridge  over  navi^ble  waters  includes  the  duty 
to  make  proper  provision  for  the  passage  of  vesseb  through  the  draw. 
Where  the  municipality  has  undertaken  to  provide  accommodation 
for  the  passage  of  vessels  it  is  bound  to  see  that  the  custodians  of  the 
bridge  shall  use  ordinary  diligence  to  avoid  accidents  to  vessels  going 
through  the  draw  at  customary  hours  and  in  the  customary  manner, 
as  one  of  the  incidents  of  the  care,  management,  and  control  of  the 
bridge  itself.  It  is  responsible,  therefore,  for  the  want  of  ordinary 
care  and  diligence  of  its  servants,  and  for  the  consequent  damage.'' 
So  also  in  such  states  a  city  or  town  is  held  liable  for.  personal  injury 
to  one  lawfully  upon  a  bridge,  resulting  from  the  negligence  of  the 
drawtender.'*  The  liability  of  a  municipal  corporation  for  the 
negligent  or  tortious  acts  of  persona  employed  by  it  in  the  construc- 
tion, maintenance  and  repair  of  drains  and  sewers  is  discussed  at 
length  elsewhere  in  this  work.*' 

406.  Removal  of  Ashes  and.  Garbage. — There  is  a  conflict  of  opin- 
ion as  to  whether  the  function  assumed  almost  all  of  the  larger 
municipalities  of  gathering  garbage,  refuse,  rubbish  and  ashes  from 
private  residences  and  carrying  it  off  to  a  dumping  ground  is  a  public 
or  a  private  one,  but  the  weight  of  authority  is  to  the  effect  tiiat  it  is 
a  public  or  governmental  function,  and  that  the  municipality  is  not 
liable  for  the  negligence  of  the  persons  employed  therein."  In  sucfa 
a  case  it  can  make  no  difference  that  the  injury  is  to  real  estate  rather 
than  to  the  person  of  an  individual  if  it  is  merely  the  act  of  a  person 
in  the  employ  of  the  municipality,'*  or  that  the  city  carries  off  ashes 
from  manufacturing  establishments  for  compensation,  if  the  injury 
complained  of  was  caused  by  an  employee  engaged,  in  carrying  off 
affiles  from  private  dwellings,  for  which  the  city  made  no  charge.** 
In  some  states,  however,  it  is  held  that  while  the  abatement  of  nui- 

14.  French  v.   Boston,  129   Mass.  Louisville  v.  Hehemann,  161  Ey.  533, 

592,  37  Am.  Rep.  393;  Coming  v.  Sag-  171  S.  W.  165,  L.R.A.1915C  747  and 

inaw,  U6  Mich.  74,  74  N.  W.  307,  40  note;  Haley  v.  Boston,  191  Maas.  291, 

L.R.A.  526.  77  N.  E.  88,  5  L.R.A.(N.S.)  1005  and 

16.  Note:  15  Ann.  Cas.  842.   And  note;  Johnson  v.  Somerville,  195  Mass. 

see  Bmdgbs,  vol.  4,  p.  231.  370,  81  N.  E.  268,  10  L.B^.(N.S.) 

16.  Gathinan  v.  Chicago,  236  111.  9,  715;  Ft.  Worth  v.  Crawford,  64  Tel. 
.86  K.  E.  152,  15  Ann,  Cm.  830  and  202,  53  Am.  Rep.  753. 

note,  19  L.R.A.(N.S.)  1176  and  note.  19.  Johnson    t.    Somerville,  195 

17.  See  Draws  and  Sewers,  vol  9,  Mass.  370,  81  N.  £.  268,  10  L.It,A. 
p.  660  et  seq.  ^N.S.)  715. 

18.  Love  V.  Atlanta,  Q5  Ga.  129,  22  20.  Haley  v.  Boston,  Ifil  llas8..291, 
S.  E.  29,  51  A.  S.  9.  64  and  note;  77  N.  E.  888,  5  L.BX(N.S.)  lOOfi 
Savannah  v.  Jordan,  142  Ga.  409,  83  and  note. 

8.  E.  109,  L.R.A.1915C  741  and  note; 
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sances  is  doubtlees  a  governmental  function  the  duty  of  a  tftizen  to 
prevent  his  property  from  becoming  a  nuisance  is  private,  and  it  is 
none  tiie  1(ks  private  because  the  city  undertake  to  do  it  for  him; 
and  aofXHrdingly  a  city  is  liable  for  the  negligence  of  its  employees 
engaged  in  performing  this  duty,  aa  well  as  for  the  condition  in 
which  the  dumping  ground  is  kept,^  and  in  any  event,  a  city  main- 
taining a  dumping  ground  for  its  garbage  in  siidi  a  way  as  injuriously 
to  affect  neighboring  property,  is  liable  aa  for  a  nuisance.* 

407.  Parks  and  Playgrounds. — There  is,  as  has  already  been 
shown,  a  considerable  difference  of  opinion  upon  the  question  whether 
parks  and  other  property  acquired  by  a  municipality  for  public 
nt^eation  and  amusement  are  held  by  it  in  its  government^  and 
pablie  or  in  its  private  and  proprietary  capacity  with  respect  to  the 
limits  of  legislative  control  over  such  property.'  In  some  states  it  is 
<»}nsidered  that  in  supplying  parks  and  maldng  other  provision  for 
the  recreation  and  amusement  of  the  people  within  it^  limits,  a  city 
or  town  is  not  acting  solely  for  the  benefit  of  its  own  inhabitants,  but 
that  the  public  generally  are  freely  permitted  to  enjoy  and  make 
use  of  what  is  offered.  Since  the  city  or  town  derives  no  pecuniary 
return  from  its  efforts  in  such  eases,  it  is  held  that  it  is  not  liable  for 
injuries  resulting  from  t^e  defective  condition  or  the  negligent 
management*  of  its  parks  and  playgrounds,*  or  the  collapse  of  struc- 
tures maintained  as  bathhouses,*  or  from  the  carelessne^  of  its  em- 
ployees in  discharging  fireworks  in  the  celebration  of  a  public  holi- 
day/ or  in  caring  for  shade  trees  upon  a  public  way.'  In  other  states, 

1.  Denver  t.  Davis,  37  Cob.  370,  S.  See  sapia,  par.  68. 
B6  Pae.  1027,  UO  A.  S.  R.  293  and  4.  Harper  t.  "^peka,  02  Kan.  U. 
note,  U  Ann.  Cas.  187  and  note,  6  139  Pac  1018,  51  L.B.A.(N.S.)  1032: 
L.R.A.(K.S.)  1013  and  note;  Pass  Lineoln  v.  Boston,  14S  Mass.  578,  20 
Christian  ▼.  I'eznandez,  100  Miss.  76,  N.  E.  329,  12  A.  S.  B.  601  and  note, 
56  So.  329,  39  LJt.A.(N.S.)  649  and  3  L.B.A.  267  and  note;  Bisbing  v. 
note.  Asboxy  Park,  80  N.  J.  L.  416,  78 

S.  Lcraisville  Hehemann,  161  Ey.  AU.  196,  33  Ii.B.A.(N.S.)  623  and 
523,  171  8.  W.  165,  L.E.A.1915C  747  note;  NaahviUe  v.  Boma,  131  Tenn. 
and  note;  Hines  t.  Rocky  Monnt,  162  281,  174  S.  W.  1111,  L.R.A.1915D 
N.  C.  409,  78  S.  E.  610,  Ann.  Caa.  1108;  Russell  t.  Taooma,  8  Wash.  156, 
1915A  132  and  note,  L.B.A.igi5C  761;  35  Pae.  605,  40  A.  S.  R.  895  and  note; 
Port  Worth  v.  Crawford,  74  Tex.  404,  Bemstwn  v.  Milwaukee,  158  Wis.  S76, 
12  S.  W.  52, 15  A.  S.  R.  840  and  note.  149  N.  W.  382,  L.R.A.1916C  435  and 

Note:  43  L.B.A.(N.S.)  1038,  1039.  note. 

And  see  Lane  t.  Concord,  70  N.  H.  6.  Bolster  t.  Lawrence,  225  Mass. 
485,  49  Atl.  687.  85  A.  8.  B.  643  and  387, 114  N.  E.  722,  L.B.Aa917D  1285. 
note,  in  which  tie  principle  stated  in  6.  Pope  v.  New  Haven,  91  Conn.  79, 
the  text  was  recognized,  althoagh  it  99  Atl.  51,  L.B.A.1917B  1239;  Tind- 
was  held  that  the  mere  unsightly  ap-  ley  v.  Salem,  137  Mass.  171,  50  Am. 
pearance  of  a  vacant  lot  caused  by  its  Rep.  289;  Kerr  t.  Broohline,  208 
being  naed  aa  a  dumping  ground  for  Mass.  190,  94  N.  E.  257,  34  L.B.A. 
refuse  material  does  not  eonstitnte  it  a  (N.S.)  464  and  note. 
iiniBanee.  7.  Donahue  v.  Newbnryport,  211 
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howeverj  tKe  parks  are  looked  upon  as  the  private  property  of  the  city, 
and  It  is  held  responsible  for  their  management  to  the  same  extent 
as  a  private  proprietor,''  and  in  ?ome  states  municipalities  liave  been 
held  liable  for  merely  permitting  a  display  of  fireworks  which  resulted 
in  injury  to  members  of  the  publie .•  In  the  states  in  which  it  is  held 
t<liat  parks  are  maintained  by  a  city  in  its  private  capacity  that  tho 
city  charter  created  a  park  commission,  to  be  appointed  by  the 
mayor  and  to  have  charge  of  the  city's  park^iJ  does  not  make  the 
tnr  iil.or.-5  state  officer,'?,  for  whose  acts  the  city  will  not  be  responsible."* 
in  any  event,  liowcverj  a  city  or  town  is  liable  in  such  cases  only  upon 
jaoof  of  negligeiicc;  mere  evidence  of  the  happening  of  an  accident 
is  not  sufficient." 

408.  Public  Water  Supply. — A  charaptori»!tic  example  of  a  func- 
tion nnderliiken  by  cities  and  towns  in  their  private  or  proprietary 
capacity  is  thp  diftribution  of  water  to  their  inhabitants  for  domestic 
purposes.  ISuch  a  function  is  one  that  is  often  performed  by  private 
water  companies,  and  when  asinnned  by  a  municipal  corporation  it 
is  a  purely  commercial  transaction  between  the  municipality  as  a 
dealer  and  the  citizen  as  a  customer.  While  an  ample  supply  of  pure 
water  doubtless  enhances  the  public  health,  this  result  is  merely 
incidental,  and  the  primary  object  of  a  city  or  town  in  securing  a 
water  supply  is  to  increase  the  comfort  and  convenience  of  its  own 
inhabitants.  It  is  accordingly  well  settled  that  a  municipal  corpora 
tion  is  liable  for  the  neglij^euce  of  its  employees  in  conueotiou  witK 
its  water  department  to  the  same  extent  as  a  private  company.*'  Tlie 

Mnss.         98  N.  E.  1081,  Ann.  Gas.  84,  72  A.  S.  R.  682  and  note,  42 

lin3B  712.  L.R.A.  684. 

8.  Denver  v.  Speneer,  34  Colo.  270,  11.  Denver  v.  Spencer,  34  Colo.  270, 
.S2  Pae.  590,  Lt4  A.  S.  R.  158  and  82  Pac.  590,  114  A.  S.  R.  158  and 
note,  7  Ann.  Cas.  1042  and  note,  2  note,  7  Ann.  Cas.  1042  and  note,  2 
L.R.A.(N.S.)  147  and  note;  Bur-  L.R.A.(N.S.)  147  and  note  (fall  of 
lid^e  V.  Detroit,  117  Mich.  557,  76  stand) ;  McGraw  v.  District  of  Colum- 
N.  W.  84,  72  A.  S.  R.  582  and  note,  bia,  3  App.  Cas.  (D.  C.)  405,  25 
42  L.R,A.  684;  Carey  v.  Kansas  City,  L.R.A.  601  (bathing  beaeh;  water  of 
187  Mo.  715,  36  S.  W.  438,  70  L.R.A.  uneven  depth) ;  Kendall  v.  Boston,  118 
fio;  Capp  V.  St.  Louis,  251  Mo.  34;'),  Mass.  234,  19  Am.  Rep.  446  (fall  of 
158  S.  \V.  616,  Ann.  Cas.  1915C  245,  bust  at  municipal  concert) ;  Carey  v. 
4fi  L.R.A.(N.S.)  731.  Kansas  City,  187  Mo.  715,  86  S.  W. 

9.  Si)eir  v.  Brooklyn,  139  N.  Y.  6,  34  438,  70  L.RA.  Co  (child  drowned  in 
X.  M.  727,  36  A.  S.  R.  664  and  note,  a  reservoir  in  a  park  surrounded  by  a 
21  L.R.A.  641;  Landau  v.  New  York,  fente);  Melker  v.  New  York,  190  N. 
180  N.  Y.  48,  72  N.  E.  631,  105  A.  S.  Y,  481,  83  N.  E.  565,  13  Ann.  Cas. 
R.  709  and  note.  See  generally,  Parks  644,  16  L.R.A.(N.S.)  621  and  note 
AND  Squares.  (fireworks). 

10.  Denver  v.  Spencer,  34  Colo.  270,  12.  Winona  t.  Botzet,  169  Fed.  321. 
82  Pac.  500,  114  A.  S.  R.  158  and  94  C.  C.  A.  563,  23  L.R.A.(N.S.)  204 
note,  7  Ann.  Caa.  1042  and  note,  2  and  note  (horse  fi-ightened  by  whistle 
L.R.A.(K.S.)  147  and  note;  Burridge  of  waterworks);  Judson  v.  Winsted» 
T.  Detroit  117  Uieh.  657,  76  K.  W.  80  Conn.  384,  68  AU.  999,  15  L.R.A. 
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mere  fact  that  a  municipal  corporation  usee  its  waterworks  system 
for  the  extinguishment  of  fires  as  well  as  for  the  distributioD  of  water 
for  domestic  purposes  does  not  exonerate  it  from  Uability  for  an  injury 
arising  from  negligence  in  the  manf^ement  of  ile  waterworks  not 
directly  connected  with  the  extinguishment  of  fires,^'  nor  does  a 
restriction  upon  the  rate  which  a  city  may  charge  customers  for  water, 
contained  in  its  charter,  affect  the  question  of  liability  in  tort.'^  The 
fact  that  tiie  water  department  is  under  the  control  of  water  commia- 
flioners  whcwe  office  was  created  and  duties  defined  by  statute  does  not 
exempt  the  municipality  from  liability  for  the  negligence  of  persons 
in  th^  ttnploy,  since  the  nature  of  tiieir  functions  renders  tiiem 

(N.S.)  ftl  (horse  frightened  by  flush-  Portland,  34  Ore.  282,  55  Pac.  961, 
ing  of  hydrant) ;  Bloomington  v.  Lcgg,  75  A.  S.  R.  651  and  note,  43  L.R.A. 
151  111.  9,*37  N.  E.  696,  42  A.  S.  R.  435  (injnry  to  property  from  a  buiBt- 
216  and  note  (bridle  of  horse  caught  ing  main);  Smith  v.  Philadelphia,  81 
on  spout) ;  Stock  v.  Boston,  149  Mass.  Pa.  St.  38,  22  Am.  R«p.  731  (bursting 
410,  21  N.  E.  871,  14  A.  S.  R.  430  main) ;  Aldrich  v.  Tripp,  11  R.  I.  1^ 
(n^I^oitly  allowing  pipe  to  freeze) ;  23  Am.  Rep.  434  (horse  frightened  by 
Watson  T.  Needham,  161  Mass.  404,  37  the  flushing  of  a  hydrant) ;  Brown  t. 
N.  E.  204,  24  L.R,A.  287  (negligent  Salt  Lake  City,  33  Utah  222,  93  Pac. 
failure  of  supply);  Olieary  v.  Mar-  670, 126  A.  S.  R.  828  and  note,  14  Ann. 
quette,  79  Mich.  281,  44  N.  W.  608,  Cas.  1004  and  note,  14  L.R.A.(N.S.) 
19  A.  S.  R.  169  and  note,  7  L.R.A.  619  (child  drowned  in  a  eondoit); 
170  (traveler  on  street  falling  into  Bjoi^  t.  Tacoma,  76  Wash.  225,  135 
trench)  ;  Keever  v.  Mankato,  113  Pac.  1005,  48  L.RA.(N.S.)  331  (dan- 
Minn.  65,  129  N.  W.  158,  775,  Ann.  gerous  open  flume,  attractive  to  chil- 
Cas.  1912A  216,  33  L.R.A.(N.S.)  339  dren);  Wigal  v.  Paikersburg,  74  W. 
(illness  from  polluted  water) ;  Frasch  Va.  26,  81  S.  E.  664,  62  L.R_A.(N.S.) 
v.  New  Ulm,  130  Minn.  41,  153  N.  W.  465  and  note  (bursting  of  a  tank) ; 
121,  L.R.A.  1915E  749  (illness  from  Piper  v.  Madison,  140  Wis.  311,  122 

Solluted  water) ;  Henry  v.  Lincohi,  93  N,  W.  730, 133  A.  S.  R.  1078  and  note, 
eb.  331,  140  N.  W.  664,  50  L.R.A. '25  L.R.A.(N.S.)  239  and  note  (dam- 
(N.S.)  174  (injury  to  an  employee  of  age  to  property  from  a  broken  main). 
the  water  department  at  a  pumping  Notes:  108  A.  S.  R.  1^;  61  L.R.A. 
station) ;  Rhobidas  v.  Concord,  70  N.  58-61. 

H.  90,  47  Atl.  82,  85  A.  S.  R.  604  and  IS.  Winona  v.  Botzet,  169  Fed.  321, 
note,  51  L.R.A.  381  (injury  to  an  em-  94  C.  C.  A.  563,  23  L.R.A.(N.S.) 
ployee  of  the  water  department) ;  Bai-  204  and  note;  Jndson  v.  Winsted,  80 
ley  V.  New  York,  3  HiU  (N.  T.)  531,  Conn.  384,  68  Atl.  999,  15  L.R.A. 
38  Am.  Dec.  669  and  note  (injury  to  (N.S.)  91;  Rhobidas  v.  Concord,  70 
property  by  the  breaking  of  a  dam) ;  N.  H.  90,  47  Atl.  82,  85  A.  S  R.  604 
PettingUl  V.  Yonkera,  116  N.  Y.  558,  and  note,  51  L.R.A.  381;  Aldrich  v. 
22  N.  E.  1095,  15  A.  S.  R.  442  and  Tripp,  11  R.  L  141,  23  Am.  Rep.  434; 
note  (traveler  on  a  street  injured  by  Wigal  v.  Parkcrsburg,  74  W.  Va.  25, 
falling  into  a  tr«nch) ;  Wilson  v.  Troy,  81  S.  B.  554,  62  LJl.A.(N.S.)  465  and 
135  N.  Y.  96,  32  N.  E.  44,  31  A.  8.  note;  Piper  v.  Madison,  140  Wis.  311, 
R.  817,  18  UR-A.  449  and  note  (trav-  122  N.  W.  730, 133  A.  S.  R.  1078,  25 
Aer  on  a  street  injured  by  falling  into  L.R.A.(N.S.)  1039  and  note, 
a'  trench);  Oakes  Mfg.  Co.  v.  New  14.  Wigal  v.  PaHcersbnrg,  74  W. 
York.  206  N.  Y.  221,  99  N.  E.  640,  Va.  25,  81  8.  £.  66^  £2  L.B^(N.S.) 
42  LJl.A.(N.S.)  286  and  note  (im-  465. 
purity  of  water) ;  Esbeig  Cigar  Co.  v. 
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agents  of  the  momcipality  rather  than  public  officers,'*  but  when  the 
legislature  creates  a  separate  coiporation  or  independent  board  for 
managing  the  municipal  waterworks  a  case  may  arise  in  which  only 
the  negligent  individuals  can  be  held  civilly  liable.'*  In  any  event, 
a  dty  or  town  is  not  an  insurer  of  the  safety  of  its  waterworks  and  it 
cannot  foe  held  responsible  for  an  injury  not  due  to  the  negligence 
of  itself  or  its  employees."  Ne^gence  may,  however,  be  inferred 
from  the  bursting  of  a  water  main,  unexplained,  when  the  pressure 
is  not  greater  than  a  sound  and  properly  constructed  pipe  would  have 
withstood.'"  Damages  from  the  bursting  of  a  main  are  limited  to 
the  injury  to  person  or  property,  and  an  owner  cannot  recover  for  the 
loss  of  a  water  supply  in  the  interval  which  elapsed  before  the  pipe 
was  repaired,  even  if  he  lost  his  tenants  on  account  of  the  lack  of 
water. '•  Nor  is  a  municipal  corporation  liable  for  the  inconvenience 
suffered  by  householders  of  a  certain  section  by  reason  of  the  in- 
adequacy of  the  mains.'' 

409.  Municipal  Lighting  Plant — A  municipal  corporation,  in  main- 
tfuning  a  plant  for  the  manufacture  or  distribution  of  artifidal  light, 
whether  gas  or  electricity,  which  it  transmits  to  its  inhabitants  for 
domestic  use,  for  compensation,  acte  in  its  private  and  not  in  its 
governmental  capacity,  and  is  liable  for  injuries  resulting  from  the 
defective  condition  of  its  works,  or  the  negligence  of  it^  employees, 
to  the  same  extent  as  a  private  corporalaon,'  and  the  same  rules  as 

16.  Rhobidu  v.  ConeonL  70  N.  H.  ▼.  Pai^ienbiirg,  74  W.  Ya.  25,  81  S. 
90,  47  Atl.  82,  86  A.  S.  R.  604  and  S.  SH62  L.RJL(N.S.)  465  and  note, 
note,  51  LJt.A.  381;  Bailey  t.  New  19.  Smith  v.  Philadelphia,  81  Pa. 
York,  3  Hill  (N.  T.)  531,  38  Am.  Deo.  St.  38,  22  Am.  Rep.  731. 
669  and  note:  Pettengill  r.  Tonken,  20.  Stansboiy  t.  Richmond,  116  Va. 
116  N.  Y.  558,  22  N.  E.  1095, 15  A.  S.  -205,  81  S.  E.  26,  61  L.RA.(N.S.)  984. 
R.  442  and  note;  ISsbezg  Cigar  Co.  See  also  supra,  par.  382,  412. 
T.  Portland,  34  Ore.  282,  55  Pae.  961,  1.  Davouat  t.  Alameda,  149  CaL  09, 
75  A.  S.  R.  651  and  note,  43  L.R.A.  84  Pae.  760,  9  Ann.  Cas.  847,  6  L.R.A. 
435;  Aldriefa  v.  Tripp,  11  R.  I.  141,  (N.S.)  536  and  note:  Eaton  Weiser, 
23  Am.  Rep.  434.  12  Idaho  544,  86  Pae.  541,  U8  A.  8. 

16.  O'Leaiy  v.  Uarqnette,  79  Miefa.  R.  226  and  note;  Hinae  t.  lola,  02 
281,  44  N.  W.  608,  ^  A.  S.  R.  169  Ean.  779,  142  Pae.  947,  Ann.  Cos. 
and  note,  7  L.R.A.  170;  Grose  r.  Porta-  1916B  281;  Hodgins  v.  Bey  City,  156 
month,  68  N.  H.  266,  33  AtL  266,  73  Mich.  687,  121  N.  W.  274,  132  A.  S. 
A.  8.  R.  586  and  note.  R.  646  and  note;  Johnson  t.  Bay  City, 

Note:  61  L.1LA.  6L  164  Mich.  251,  129  N.  W.  20,  Ann. 

17.  Danaher  v.  Bxoc&lyn,  119  N.  T.  Cas.  1912B  866;  Brantman  r.  Canby, 
241,  23  K.  E.  746,  7  Ii.B.A.  592;  119  Minn.  396,  138  N.  W.  671,  43 
Oakea  Mfg.  Co.  v.  New  York,  206  N.  L.R.A.(N.S.}  862  and  note;  Riley  v. 
Y.  221,  99  N.  E.  640,  42  L.R.A.(N.S.)  Independence,  258  Mo.  671, 167  S.  W. 
286  and  note.  1022,  Ann.  Cas.  1915D  748  and  note; 

Note:  61  L.R.A.  59,  60.  Fisher  r.  New  Bern,  140  N.  C.  506, 

18.  Esberg  Cigar  Co.  Portland,  53  S.  E.  342,  111  A.  S.  R.  867  and 
34  On.  282,  66  Pae.  961,  76  A.  S.  R.  note,  5  L.R.A.(N.S.)  542;  Weatetn 
661  and  note,  43  L.RJL  436;  Wigal  Sav.  Fund  Soc.    Philadelphia,  31  Pa. 
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to  the  degree  of  care  required  to  avoid  liability  apply A  city  is  not, 
however,  liable  for  injury  to  a  policeman  who,  without  the.  knowl- 
edge of  the  owner,  climbe  upon  a  roof  at  night  to  look  for  gambling 
in  the  next  building,  and  while  there  is  burned  by  a  defectively  insu- 
lated municipal  electric  light  wire;  and  neither  his  official  character, 
nor  the  fact  that  the  mayor  assents  to  his  plan,  will  aid  him,  since 
the  latter  does  not  act  for  the  city  as  owner  of  the  light  plant,  and 
the  officer  is  at  best  a  mere  licensee.*  So  also  a  city  is  not  liable  for 
injuries  caused  by  the  bursting  of  one  of  its  gas  pipes  when  no  negli- 
gence on  the  part  of  Uie  city  or  any  of  its  employees  was  shown.* 
A  municipal  corporation  cannot  escape  liability  for  negligrat  injury 
on  the  ground  that  the  control  of  its  electric  light  plant  was  placed 
by  the  legislature  in  the  hands  of  a  designated  board  of  officers,  since 
the  members  of  such  a  board,  unless  it  is  expressly  freed  from  the 
control  of  the  corporation,  are  from  the  nature  of  their  duties  the 
agents  of  the  municipality  for  the  conduct  of  a  private  business,  rather 
than  public  officers.*  It  hsis  been  held  that  a  municipal  corporation, 
in  furnishing  light  for  public  buildings  within  its  control  which 
are  used  for  govemmratal  purpoeeSj  mxh  as  schoolhouses,  police 
stations,  fire  engine  houses,  or  its  a^ty,  hall,  is  acting  in  its  govern- 
mental capacity  and  is  not  liable  for  the  negligence  of  its  employees,* 
and  according  to  some  authorities  the  same  principle  will  apply  in 
the  case  of.  a  municipality  engaged  in  lighting  its  streets  since  the 
original  and  primary  purpose  of  street  lights  ia  the  prevention  of 
crime,  a  purely  public  function.'  A  different  view  has,  however^ 
been  taken  by  some  courts,  which  hold  that  the  pecuniary  benefit 
which  a  municipality  dmvte  from  lighting  its  streets  in  having  travel- 
ers see  and  avoid  defects,  which  mi^t  otherwise  cause  injuries  for 


St.  175,  72  Am.  Dee.  730  (semble);  liability  of  eleetrie  companies  for  in- 
Baily  t.  Philadelphia,  184  Pa.  St  694,  juries  to  trespassers  and  licensees,  see 
39  Atl.  4d4,  63  A.  S.  B.  812,  39  L.R.A.  ELEanaCETT,  vol.  9,  p.  1207  et  seq. 
837  (semble);  Giuricevic  v.  Tacoma,  4.  Note:  43  LJt.A.(N.S.)  865. 
57  Wash.  329, 106  Pac.  908,  28  L.RJL  S.  Davonst  v.  Alameda,  149  Gal.  69, 
(N.S.)  533  and  note;  Abrams  v.  84  Pac  760,  9  Ann.  Cas.  847  and 
Seattle,  60  Wash.  356,  111  Pae.  168,  note>  6  L.R.A.(N.S.)  536  and  note; 
140  A.  S.  R.  916;  Young  v.  Graven-  Fisher  v.  New  Bern,  140  N.  C.  506,  53 
hurst,  24  Ont  L.  Rep.  467,  Ann.  Gas.  8.  E.  342,  111  A.  B.  R.  857  and  note,  5 
1912B  812.  Contra,  Irvine  v.  Green-  L.RJ1..(N.S.)  542;  Young  v.  Graven- 
wood,  89  S.  G.  511,  72  S.  E.  228,  36  hnrst,  24  Ont.  L.  Rep.  467,  Ann.  Gas. 
L.RJi.(N.S.)  363.  1912B  812. 

Notes:  108  A.  S.  B.  168;  1  Brit  Note:  43  L.R.A.(N.S.)  866. 

Rnl.  Gas.  809,  810.  6.  Hodgins  t.  Bay  Gity,  156  Mich. 

And  see  Eubctricitt,  vol.  9,  pp.  687,  121  N.  W.  274,  132  A.  8.  R.  546 

1196,  1232;  Gas,  voL  12,  pp.  889,  906.  and  note. 

2.  See  Klbctbicity,  vol.  9,  p.  1199  7.  Palestine  ^.  Siler,  225  111.  630,  80 
et  seq.;  Gas,  vol.  12,  p.  905  et  seq.  N.  E.  346,  8  L.R.A.(N.S.}  205;  Hodg- 

3.  GieenviUe  v.  Pitts,  102  Tes.  1,  ins  v.  Bay  City,  156  Hicli.  687,  121 
107  S.  W.  50,  132  A.  S.  R.  843,  14  N.  W.  274, 132  A.  8.  R.  646  and  note. 
I«.BJl.(K.S.)  979.  Generally  as  to  the 
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which  tlie  city  would  he  held  liable,  is  sufBcient  to  make  it  liable  for 

negligence  in  the  management  of  street  lights.*  In  any  event  a 
municipality  is  responsible  for  negligence  in  connection  with  tlio 
management  of  works  used  both  for  lighting  the  streets  and  for 
distribution  to  private  consumers,'  if  it  had  authority  to  perform 
such  service  for  private  benefit."  But  a  municipal  corporation  which 
hns  undertaken  to  exercise  its  power  to  light  its  streets  cannot  be  held 
liable  on  the  ground  of  negligence  for  an  accident  to  a  traveler  on 
the  street  because  the  lighting  system  was  not  as  efHcient  as  it  iniglit 
have  been."  When  a  municipality  had  no  legal  authority  to  engage 
in  the  operation  of  an  electric  lighting  plants  it  has  been  held  that 
it  will  not  be  liable  for  the  n^ligence  of  its  agents  in  connection 
therewith." 

410.  Market  Houses;  ^Wharves;  Cemeteries;  Pounds.— When  a 

pity  constructs  a  market  house,  and  rents  stalls  in  such  liouse  to 
individual  dealers  in  meats  and  provisions,  it  is  liable  to  the  same 
extent  as  a  private  corporation  or  an  individual  in  respect  to  the 
pl^  construction  and  management  of  such  a  structure.''  A  munici- 
pal corporation  is  not,  however,  liable  for  injuries  arising  from  the 
operation  of  its  market  house  not  due  to  negligence  or  other  default." 
So  also  when  a  municipal  corporation  maintains  a  public  wharf,  and 
charges  toll  or  whai-fage  to  the  owners  of  vessels  making  use  of  tlie 
wharf  it  is  liable  to  the  same  extent  as  an  individual  wharf  owner.'* 
That  the  municipality  charged  no  toll  for  the  particular  use  of  the 
wharf  Uiat  the  injured  party  was  making  does  not  exempt  it  from 

8.  Aiken  v.  Columbus,  167  Ind.  139,  452  and  note;  SiUfolk  v.  Parker,  79 

78  N.  E.  G57,  12  I-.R.A.(N.S.)  410;  Va.  660,  52  Am.  Rei-.  fiW  and  note, 
Dickinson  v.  Boslou.  1S8  Mnsa.  .'»95,      Notes:  26  Am.  Rep.  567;  25  L.R.A. 

75  N.  E.  68,  1  LJl.A.(N.S.)  Ij(i4  and  (N.S.)  n5. 

note;  Saulman  v.  Na.shville,  131  Tenn.      14.  Flori  v.  St.  Louis,  69  Mo.  341, 

427,  175  S.  W.  532,  Ann.  Gas.  19160  33  Ain.  llap.  504   (market  building 

1254,  L.R.A.igi5fi  316  and  note.  overllirown   by  cyclone)      See  also 

9.  Brautman  v.  Canby,  119  Minn.  Hntcbms  Durham  118  N.  C  45. 
390,  138  N.  W.  671,  43  L.R.A.(N.S.)  24  S.  E.  723,  32  L.R.A.  706,  hold  ng 

At  *  liable  tor  ejot-ting  tbe  les- 

6**"   S  *  „M  see  of  a  stall  in  its  market  after  his 

* «  ,  o%     W  Til  Ma  lease  had  expired.  And  see  Mabkbts 

10.  Palestine  v.  Siler,  225  111.  630,     ,  ,«  of, 

*",^^l:-^•Sr^^^•*^■^].T^id1  jeffersonv-ille  v.  Louisville,  etc, 

,J^Ht®J^'°o'.*o"?"*^  '^^iS'lS'  Ferrv-  Co.,  27  Ind.  100,  89  Am.  Dec 

129  N.  W.  808,  Ann.  Cas.  M12D  4S0,  495.  K:ennedy  v.  New  York,  73  N.  Y. 

32  L.R.A.(N.S.)  542.  355^  29  Am.  Rep.  169;  Pittsburgh  v. 

12.  Posey  v.  North  Birmingham,  154  Qrier,  22  Pa.  St.  54,  60  Am.  Dec.  65; 
Ala.  511,  45  So.  663,  15  L.R.A.(N.S.)  willey  v.  Allegheny  City,  118  Pa.  St. 
711.   And  see  infra,  par.  414.  490,  12  Atl.  453,  4  A.  S.  R.  608; 

13.  Savannah  v.  CoHens,  38  Ga.  334,  PetersbuT^r  v.  Applegartb,  28  Qrat. 
95  Am.  Dec.  398  and  note;  Barron  v.  (Va.)  321,  26  Am.  Rep.  357. 
Detroit,  94  Mieh.  601,  54  N.  W.  273,  Notes:  30  A.  S.  R.  403;  108  A.  S. 
34  A.  a  R.  366  and  note,  19"  L.R.A.  R.  172.  And  see  generally,.  Whabvbs, 
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liability.**  It  is,  however,  not  liable  for  a  defective  condition  arising 

from  the  -use  of  a  wharf,  which  it  did  not  cause  and  of  which  it 
did  not  have  and  could  Hot  in  the  exercise  of  reasonable  care  have 
had  notice.*'  When  a  city  maintains  a  cemetery,  and  sells  lots 
or  burial  righis  to  individual  citizens,  the  rule  of  respondeat  superior 
a-pplies,  and  the  city  will  become-  liable  for  the  aets  of  its  servants 
and  agents.'^  It  hap  been  held  in  some  states  that  a  city  is  liable 
in  damage-i  for  an  injury  to  an  animal  impounded  by  it,  when 
cau^  by  the  improper  tying  of  the  animal,  and  by  the  insufficient 
height  of  the  fence ;  but  not  for  a  failuria  to  post  notices  and'  sell 
the  animal  within  the  statutory  time.*' 

411.  Land  Not  Used  for  Public  Purposes. — Municipal  corporations 
have  no  power  to  raise  money  by  taxation  for  the  purchase  of  land 
to  be  used  for  purposes  not  public ;  but  they  frequently  find  themselves 
lawfully  in  possession  of  properly  not  immediately  required  for  the 
public  use,  as  when  such  property  has  been  donated,  or  the  public 
use  has  been  abandoned,  or  an  amount  in  excess  of  present  needs 
has  been  acquired.'*  In  such  case  it  is  proper  that  the  municipal- 
ity, instead  of  .  allowing  the  property  to  lie  idle,  should  devote  it  to 
some  profitable  use,  but  if  it  does  soj  it  incurs  all  the  liabilities  of 
a  private  owner  mtd  is  responsible  for  injuries  resulting  from  the 
ttefective  condition  of  such  property,  or  from  the  negligence  of  per- 
sons ^ployed  upon  the  saane.*  Even  the  liability  which  in  some 
states  is  imposed  upon  a  landowner  with  respect  to  uugufurded  prem- 
ises sappUed  with  attractions  dangerous  to  cliildron  has  been  applied 
to  municipal  corporations  with  respect  to  parcels  of  land  not  devoted 
to  any  ptiblic  use.*  When,  however,  land  has  been  acquired  by  a 
nmnieipal  corporation  for  the  public  use,  but  has  not  yet  been  either 

16.  Petersburg  v.  Applegarth,  28  WellesUy,  148  Mass.  487,  20  N.  E. 
Orat.  (Va.)  321,  26  Am.  Rep.  357.  Ill,  2  UR-A.  500  and  note;  Davis  v. 

17.  Seaman  v.  New  York,  80  N.  Y.  RofBjcport,  213  Mass.  279,  100  N,  E. 
239,  36  Am.  Rep.  612.  612,  43  L.R.A.{N.S.)  1139. 

18.  HoUman  v.  Platteville,  101  Wis.  2.  Pekin  v.  McMahon,  154  HI.  141, 
94,  76  N.  W.  U19,  70  A.  8.  R.  899  39  N.  B.  484,  45  A.  S.  B;  H4  and 
and  note.  note,  27  L.R.A.  206.  See,.howevw, 

Note:  108  A.  S.  R.  173.  Sehauf  v.  Paducah,  106  Ky.  228,  50 

19.  Greeucastle  v.  Martin,  74  Ind.  S.  W.  42,  90  A.  S.  R.  220  and  note,  in 
449,  39  Am.  Rep.  93.  See  also  Round  which  the  court  refused  to  apply  thia 
y.  Bangor,  46  Me.  541,  74  Am.  Dec.  principJe  to  an  ordinary  untnclosed 
469,  in  respect  to  statutory  hability  pond  on  a  city  lot  not  in  proximity  to 
for  defaults  of  a  pound  keeper.  And  any  highway,  and  Charvoz  v.  Salt  Lake 
see  Animals,  vol.  1,  p.  1151  et  seq.  City,  42  Utah  455,  131  Pac.  901,  45 

20.  See  supra,  par.  76.  L.R.A.(N.S.)  652,  in  which  a  similar 
1.  Fauchexw  v.  St.  Martinville,  l24  ruling  was  inade  in  respect  to  a  shal- 

La.  959,  50  So.  809,  35  L.R.A.(N.S.)  low  stream  of  warm  mineral  water, 
435;  Libby  v.  Portland,  105  Me.  370,  when  the  evidence  did  not  show  &at 
74  Atl.  SOot  18  Aim.  Cus.  547  and  children  were  in  the  habit  of  playinjf 
note,  26  L.B.A.(N.S.)  141;  Neff  v.  neurit  .  .      -  ..... 
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thrown  open  to  the  public  or  devoted  to  any  commercial  use,  the 
municipality  is  under  no  greater  liability  than  any  other 'landowner 
in  respect  to  keeping  the  property  in  repai/,  and  a  mere  licensee  can- 
not recover  for  injuries  due  to  its  defective  or  dilapidated  condition.^ 

412.  Haritime  Torts. — The  immunity  of  municipal  corporations 
from  liability  for  the  negligence  of  their  officers  and  employees  while 
engaged  in  a  public  governmental  function  does  not  extend  to  pro- 
ceedings in  admiralty  arising  out  of  a  collision  or  other  injury^due 
to  the  negligence  of  the  officers  of  a  vessel  owned  and  operated  by 
a  municipal  corporation.  The  public  nature  of  the  ser\'ice  upon 
which  a  vessel  is  engaged  at  the  time  of  the  commission  of  a  maritime 
tort  affords  no  immunity  from  liability  in  a  court  of  admiralty,  unless 
the  vessel  is  owned  by  a  sovereign  who  is  not  subject  to  the  process 
of  the  court  As  a  municipal  corporation,  unliie  a  sovereign,  is 
subject  to  the  jurisdiction  of  the  court,  it  can  be  made  to  respond 
for  damages  resulting  from  the  negligent  operation  of  a  fire  boat, 
police  boat,  or  a  boat  .attached  to  the  quarantine  station,  or  used  for 
any  other  public  or  governmental  function,  and  although  the  use 
of  the  vessel  would  exempt  it  from  seizure  on  proceedings  in  rem, 
it  does  not  exonerate  the  municipal  corporation  from  liability  in 
personam.^  When,  however,  the  injured  person  has  brought  an  action 
at  law  for  the  injury  in  question  in  the  courts  of  the  state,  and  has 
prosecuted  it  to  final  judgment,  even  if  the  decision  is  adverse  to 
him,  he  cannot  subsequently  maintain  a  libel  in  admiralty  for  the 
8ame  injury^  A  municipal  corporation  is  not  liable  for  injuries 
to  vessels  sustained  in  navigable  waters  within  corporate  limits 
by  reason  of  collision  with  (rfntnictions  placed  in  the  waters  by  third 
persona  and  suffered  by  the  municipality  to  remain  therein,  although 
the  municipality  had  authority  to  remove  such  obstructions.*  Even 
when  a  city  has  for  a  long  Urae  prior  to  the  injury  complained  of 
voluntarily  assumed  the  task  of  keeping  the  harbor  within  its  limits 
free  from  obstruction,  it  has  been  held  tliat  this  created  no  obligation 
to  continue  such  acts  in  the  absence  of  positive  statute;  that  since 
.the  act  was  voluntary  the  city  is  free  to  desist  therefrom  whenever 
jt  sees  fit;  that  no  one  can  maintain  an  action  against  it  for  failing 
to  do  what  it  is  under  no  legal  obligation  to  do,  and  it  is  not  liable 
for  such  marine  disaster  as  may  occur  after  it  had  assumed  the  task.' 

413.  Wronsfnl  Act  Caosbtg  Deatibu— It  was  well  settled  at  common 
l&Vf  that  a  personal  action  expired  with  the  person,  and  that  an 

S.  Birch  v.  New  York,  190  N.  Y.  18  V.  S.  (L.  ed.)  511. 
397,  83  N.  E.  51, 18  L.R.A.(N.S.)  595      6.  Kitsap  County  Transp.  Co.  t. 


4.  Woitonap  v.  New  York,  179  U.  Ann.  Cas.  lfll5C  115  and  note. 

S.  552,  21  S.  Ct.  212,  45  U.  S.  (L.  ed.)  Note:  67  L.R.A.  849. 

'314  and  note.  7.  Note:  Ann.  Caa.  1916C  11 

6.  Ck>odriefa  v.  Chicago,  6  Wall.  566, 


and  note. 


Seattle,  75  Wash.  673,  135  Pac.  476, 
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action  for  personal  injuries  resulting  in  the  death  of  the  injured 
party  did  not  survive  and  could  not  be  prosecuted  by  the  personal 
representatives  or  the  dependents  of  the  deceased.*  This  principle 
has,  however,  almost  everywhere  been  modified  by  statute,  and  tliero 
are  provisions  in  most  jurisdictions  giving  the  personal  representa- 
tives or  the  dependents  of  a  person  killed  by  the  negligence  of 
another  an  action  against  the  wrongdoer,  or  authorizing  the  per- 
sonal representative  to  sue  if  the  deceased  could  have  maintained 
an  action  had  he  survived.  Such  statutes  apply  to  municipal  corpo- 
rations although  they  are  not  expressly  designated,  when  the  negli- 
gence which  caused  the  injury  was  the  negligence  of  an  agent  for 
whose  acts  the  municipality  was  responsible,  or  wh-»;i  the  injury  arose 
in  connection  with  acts  done  or  omitted  by  the  municipality  in  its 
private  or  proprietary  capacity*  Tt  is  not  "to  be  supposed,  however, 
that  such  statutes  were  intended  to  give  a  right  of  action  against  a 
municipal  corporation  for  the  death  of  a  person  occurring  as  the 
result  of  ah  act  done  in  the  performance  of  a  duty  which  the  munici- 
pality owed  to  the  public,  and  the  doing  of  which  was  but  the  exercise 
of  power  purely  governmental,  or  to  change  the  law  of  agency  and 
to  make  a  municipal  corporation  liable  for  the  acts  of  public  officers 
as  ttf  whom  it  did  not  sustain  the  relation  of  firincipal  or  master.'® 
When  a  statute  imposing  liability  for  death  is  not  general  in  terms, 
but  applies  only  to  "a  person  or  corporation,"  it  has  been  held  that 
it  does  not  include  a  municipal  corporation.'* 

414.  Ultra  Vires  Acts. — Ultra  vires,  it  should  be  remembered,  has 
two  meaning.  An  act  beyond  the  po^wers  delegated  to  a  municipal 
corporation  by  the  legislature  is  ultra  vires  in  the  primary  sense; 
an  act  by  a  municipal  officer  which  the  corporation  had  the  power 
to  but  did  not  in  fact  authorize  him  to  commit  is  ultra  vires  in  the 
secondary  sense.  It  is  the  policy  of  the  law  to  limit  municipal  corpo- 
rations strictly  to  the  exercise  of  the  powers  granted  them  by  their 
respective  charters.  Such  bodies  will  not  be  permitted  to  assume 
powers  and  incur  liabilities  in  derogation  of  the  expressed  intent  of 

8.  See  Death,  vo).  B,  p.  719  et  seq.  Fed.  H  ^  L.B.A.  592;  Twymaa  v. 

9.  Kesbit  V.  Topeka,  87  Kan.  394,  Frankfort,  117  Ky.  518,  78  S.  W.  446, 
124  Pae.  166,  40  L.R.A.(N.S.)  749  ;  4  Ann.  Gas.  «22,  64  L.R.A.  672; 
Mevkle  t.  Bennington  Tp.,  58  Mieb.  Smith  v.  Louisville,  146  Ky.  562,  143 
166,  24  N.  W.  776,  56  Am.  B^.  666;  S.  W.  3,  38  L.B.A.(N.S.)  161  and 
Eeever  v.  Uankato,  113  Minn.  65,  129  note;  Hughes  v.  Aubuxn,  161  N.  7.  96, 
N.  W.  168,  775,  Ann.  Gas.  1912A  216,  66  N.  E.  389,  46  L.R.A.  636;  Brown 
33  LlB>A.(N.S.)  339;  Brown  v.  Salt  v.  Qnyandotte,  34  W.  Va.  299,- 12  S. 
Lake  City,  33  Utah  222,  93  Pae.  670,  E.  707,  11  L.R.A.  121.  And  see 
126  A.  S.  R.  82S,  14  Afin.  Caa.  1004,  DuTH,  vol.  8,  p.  774  et  seq. 

14  L.BX(N.S.)  619;  Wigal  v.  Par-  11.  Donahue  t.  Newbutyport,  211 

kersbuig,  74  W.  Va.  35,  81  S.  E.  654,  Haas.  661,  98  N.  B.  1081,  Ann.  Cai. 

62  L.RA.(N.S.)  465.  1913B  742. 

10.  QianfortfHie  v.  New  Orieana,  61 
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the  legislature,  and  ia  violation  of  the  rights  of  the  inhabitants »  who 

may  have  become  members  of  the  corporation  without  their  coansent. 
It  is  accordingly  well  settled  that  when  a  municipal  corpoaration 
undertakes  a  function  not  delegated  to  it  by  the  legialature,  it  is 
not  liable  for  negligence  or  misconduct  in  the  performance  of  tJiat 
function.^'  As  an  example  of  the  foregoing  class  of  cases  i-t  ha? 
been  held  that  when  a  city,  w  Iiout  authority  of  law,  attemx^ts  to 
operate  a  ferry,  it  is  not  liable  to  a  person  injured  by  its  negligence 
in  such  operation.  The  principle,  however,  goes  one  step  fiirtlier, 
and  if  in  attempting  to  carry  out  one  of  its  authorized  functi  om  a 
niimicipal  corporation  exceeds  its  statutory  authority,  the  coxpora- 
tion  is  not  liable  for  injuries  that  may  r&sult.  Thus  a  city  merely 
by  reason  of  its  duty  and  obligation  to  keep  iia  streets  in  xepair 
has  no  power  to  operote  a  quarry  outside  the  city  limits  for  the  pu^ 
pose  of  getting  out  the  neccisary  material  for  repairing  its  streets, 
and  if  il  does  so  it  cannot  be  held  liable  for  negligence.**  So  it  ha3 
I:een  held  that  the  board  of  health  of  a  city  having  power  to  abate 
nuisances  cannot  render  the  city  liable  by  erecting  a  dam  on  pri- 
vate land  for  that  purpose,  this  being  beyond  the  power  of  the  city." 
Tiiis  last  principle  will  not,  however,  be  extended  so  far  as  to  exon- 
erate a  city  or  town  from  liability  for  an  act  done  in  the  coarse  of 
the  operation  of  a  function  within  the  statutory  authority  on  account 
of  formal  defects  in  the  proceedings  by  which  it  undertook  the  work, 
which  do  not  impeach  its  right  to  have  undertaken  it,  or  on  account 
of  the  negligent  or  improper  manner  in  which  it  performed  the 
function,  since  otherwise  a  munici|>al  cor]  10 la tion  could  never  l>«  held 
liable  in  tort.'* 

12.  Posey  v.  Xorlh  Birmingham,  154  116  N.  C.  296,  21  S.  E.  603,  28  L.R.A. 
Ala.  511,  45  So.  063,  15  L.R.A.(K.S.)  102;  Wallace  v.  Kormau,  9  Okla.  33», 
711;  Scott  t.  Tampa,  62  Fla.  275,  55  60  Pae.  108,  48  L.B.A.  620;  Ularth  v. 
So.  983, 42  L.R.A(K.S.)  908  and  note;  Kii«fiaher,  22  Okla.  602,  98  Pae.  436, 
Doyle  V.  Sandpoint,  18  Idaho  664,  112  IS  L.R.A.(N.S.)  1238;  Cummings  v. 
Pac.  204,  Ajin.  Cas.  1912A  210,  32  Lobsitz,  42  Okla.  704,  142  Pae.  993, 
LlR.A.'{I^.S.)  34;  Palestine  t.  Siler,  L.B.A.1916B  416;  Duncan  t.  lomeh- 
225  111.  630,  80  N.  E.  346,  8  UB.A.  buig,  (Ta.)  34  S.  E.  964,  48  L.RA. 
(N.S.)  205;  TollefBon  t.  Ottawa,  228  331;  Seeker  v.  La  Crosse,  99  Wis.  414, 
III.  134,81H..E.823,11L.R.A.(N.S.)  76  N,  W.  84,  67  A.  S.  IL  874,  40 
WO;  Ctubmina  v.  Sevmoor,  79  Ind.  LJt.A.  829. 

491,  41  Am.  Rep.  61B;  Hoggard  t.  Notes:  30  A.  S.  B.  406;  34  A  S. 
Honroe>  61  La.  Ann.  683,  25  So.  349,  S.  25. 

44  L.RA.  477;  Seele  v.  Deering,  70  18.  Donable  t.  Haiziaoabusrg,  104 
Me.  343,  10  Atl.  43,  1  A.  S.  B.  314;  Va.  533,  52  S.  E.  174>  113  A.  S.  B.  1056 
Hilsdorf  T.  St.  Louis,  45  Mo.  04,  100  and  note,  7  Ann.  Cas.  619  and  note,  2 
Am.  Dec.  362;  Rowland  v.  GaUalin,  L.R.A.(N.S.)  910  and  note;  Badfonl 
75  Mo.  134,  42  Am.  Rep.  395;  Murray  t.  Claxk,  113  Va.  199,  73  S.  S.  571,  3S 
T.  Omaha,  66  Neb.  279,  92  N.  W.  299,  LJe.A.(N.S.)  281  and  note. 
103  A.  S.  B.  702;.  Gross  t.  Porta-  14.  Cavanagfa  v.  Boston,  130  Mass. 
month,  68  N.  H.  266,  33  .Ml.  256,  73  426,  1  N.  E.  834, 52  Am.  Bep.  716. 
A.  S.  R.  686  and  note;  Love  v.  Raleigh,     16.  Orlando  t.  Pngg,  31  Fla.  Ill, 
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415.  Unauthorized  Acts  of  Officers  and  Agents. — One  who  seeke 
to  hold  a  municipal  corporation  to  civil  liability  for  the  acta  of  aii 
individual  wrongdoer  is  of  course  bound  to  establish  that  the  relation 
of  principal  ^d  agent  or  master  and  sei^-vant  existed  between  the 
corporation  and  the  wrongdoer.  In  the  first  place,  it  must  be  shown 
that  the  wrongdoer  held  an  office  or  employment  from  the  corporation, 
and  if  he  has  never  complied  with  the  requirements  of  statute  in 
respect  to  qualifying  for  such  office  or  employment,  the  corporation 
cannot  be  held  ro.=poiisiblc  for  his  acts.'*  Even  if  it  appears  that 
the  wrongdoer  held  an  oflice  or  employment  under  the  municipality, 
if  he  was  engaged  in  his  personal  business  when  he  caused  the  injury 
complained  of,  the  municipality  is  not  liable,"  and,  finally,  a  munici- 
pal corporation  is  not  liable  for  unauthorized  and  unlawful  iicl?*  of 
its  officers  and  employees,  though  purporting  to  be  done  on  behalf 
of  the  corporation;  it  must  further  appear  that  such  pei-sons  were 
expressly  authorized  by  the  municipal  government  to  do  the  acts 
complained  of,  or  that  they  were  done  in  pursuance  of  a  general 
authority  to  aet  for  the  municipality,  on  the  subject  to  which  they 
related.**  A  municipal  corporation  may,  however,  be  liable  for  an 
unlawful  and  unauthorized  act  of  one  of  its  officers  and  agents,  if 
done  in  the  course  of  his  official  duty  or  employment,  and  witliin 
the  general  scope  of  his  authority.^'  So  a  municipal  corporation  may 
make  itself  liable  for  an  unauthorized  act  of  one  of  its  officers  by  a 
subsequent  ratification  by  its  governing  body,**  provided  that  the 
act  which  it  is  attempted  to  ratify  might  have  been  authorized  in 


12  So.  368,  34  A.  8.  R.  17,  19  L.R.A.  Masa.         60  Am.  Rep,  334;  Row- 

196;  Stanley  v.  Davenport,  54  la.  463,  Innd  v.  Gallatiii,  75  Mo.  134,  42  Am. 

2  N.  W.  1064,  6  N.  W.  706,  37  Am.  Rep.  395;  Wallace  v.  Noi-man,  9  Okla. 

Rep.  216;  Doolev  v.  Kansas  City,  82  330,  60  Pac.  108,  48  L.R.A.  620. 

Mo.  444,  52  Am.  Rep..  380;  Wendel  v.  NoteB:  100  Am.  Dec.  358  ;  6  A.  S. 

Spokane  County,  27  Wash,  121,  67  R.  130;  30  A.  S.  R.  408. 

Pac.  576,  01  A.  S.  R.  825  and  note.  19.  Salt  Lake  City  v.  Hollister,  118 

Note:  30  A.  S.  R.  406.  U.  S.  256,  6  S.  Ct.  24,  30  U.  S.  (L. 

16.  Rounds  v.  Bangor^  46  Me.  541,  ed.)  176;  Barrett  v.  Mobile,  129  Ala. 
74  Am.  Dec.  469.  Aa  to  who  are  mu-  179,  30  So.  36,  87  A.  S.  R.  54  and 
nicipad  ofBre..  and  employees,  see  an-  note;  Orlando  v.  Pragg,  31  Fla.  Ill, 
pfa,  par.  208,  209.  12  So.  368,  34  A.  8.  R.  17  and  note, 

17.  Paimer  v.  St.  Albans,  60  Vt.  19  UR.A.  196;  Langley  v.  Aagusta, 
427,  13  Aa.  569,  6  A.  S.  R.  125  and  118  Ga.  600,  45  S.  E.  486,  98  A.  S.  R. 
note.  133;  Hunt  v.  BoonviUe,  65  Mo.  620, 

18.  Dovle  V.  Sfindpouit,  18  Idaho  27  Am.  Rep.  299. 

654,  112'Pac.  204,  Ann.  Cas.  1912A  80.  Robs  v.  Madison,  1  Ind.  281,  48 

210,  32  LJl.A.(N.S.)  34  and  note;  Am.  Dec  361;  Thayer  v.  Boston,  19 

Kansas  City  v.  Brady,  52  Kan.  297,  Pick.  (Mass.)  511,  31  Am.  Dec.  167 

34  Pac.  884,  39  A.  S.  R.  349  and  note;  and  note;  Commercial  Electric  Light. 

Mitchell  V.  Rockland,  41  Me,  363,  66  etc.,  Co.  v.  Tacoma,  30  Wash.  288,  55 

Am.  Dec.  252;  Thaver  v.  Boston,  19  Pac.  219,  72  A.  8.  R.  103  and  note. 

Pick.  (Mass.)  511,  '31  Am.  Dee.  157  NoU:  lOO  Am.  Dee.  359;  - 
and  note;  Spring  v.  Hyde  Pai^  13T 
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advance  without  exceeding  the  charter  powers  of  the  municip^ity.' 
The  unauthorized  acts  of  a  municipal  ofHcer  may  be  nUified  other 
-wise  than  by  a  city  ordinance.  Ratification,  in  such  cases,  is  a  ques- 
tion of  fact  for  the  jury,  and  evidence  of  any  circumstances  tending 
to  prove  it  is  admissible.'  Merely  defending  the  officer  or  agent  who 
inflicted  the  injury  in  civil  or  criminal  proceedings  brought  on 
account  of  the  same  is  not,  however,  a  ratification  by  the  municipality.* 
416.  Acts  of  Independent  Contractors. — It  is  well  settled  law  thnt^ 
subject  to  certain  exceptions,  a  party  is  not  liable  for  the  momentury 
negligence  of  persons  who  are  performing  work  for  him  under  a 
contract  which  leaves  with  the  contractor  the  general  control  over 
the  work,*  and  this  rule  applies  to  a  municipal  corporation  when 
it  is  sued  for  injuries  resulting  from  the  negligence  of  a  person  pei^ 
forming  services  in  its  behalf.*  Especially  is  this  true  when  the 
nmnicipality  is  obliged  by  statute  to  award  the  contract  to  the  lowest 
bidder,  and  so  has  no  choice  in  the  selection  of  the  person  who  is 
to  do  its  work.*  If,  however,  the  very  work  contracted  for  will  neces- 
sarily cause  injury  to  other  pei'sons,  the  municipality  ordering  the 
work  will  be  liable ; '  and  if  it  is  so  inherently  dangerous  as  to  be 
very  likely  to  cause  injury  unless  certain  precautions  are  taken  the 
municipality  is  bound  to  see  that  those  precautions  are  taken.*  So 

1.  Lamton  T.  Harkins,  34  Okla.  545,  N.  E.  91,  53  L.R.A.  550;  Erie  v.  Caulk- 
126  Pac.  727,  42  L.R.A.(N.S.)  69.  ins,  85  Pa.  St.  247,  27  Am.  Rep.  612 

2.  Ross  T.  Madison,  1  Ind.  281,  48  and  note;  Erie  School  Dist.  v.  Fuese, 
Am.  Dec.  331;  Commercial  Electric  98  Pa.  St.  600,  42  Am.  Rup.  627. 
Light,  ete.j  Go.  t.  Tacoma,  20  Wash.     Notes:  55  Am.  Dec  318-321;  30  A. 
288,  55  Pac  219,  72  A.  8.  R.  103  and  S.  R.  411;  76  A.  S.  R.  392. 

note.  6.  James  t.  San  Fran«asco,  6  Cnl. 

3.  Calwell  v.  Boone,  51  la.  687,  2  528,  65  Am.  Dee.  526  and  note. 

N.  W.  614,  33  Am.  Rep.  154;  Rounds  7.  Nevms  v.  peoria,  41  lU.  602,  89 

V.  Bangor,  46  Me.  541,  74  Am.  Dee.  Am.  Dec.  392  and  note;  Seymoui  v. 

469  and  note;  Buttriek  v.  LoweU,  1  Cummma,  HO  Ind.  148,  21  N.  6.  S49. 

Allen  (Mass.)  172,  79  Am.  Dec  721  6  L.R.A.  126  and  note;  Ridi  v.  Miu- 

and  note  neapolia,  97  Minn.  ^  35  N.  W.  2,  6 

4.  See  Independent  Contiuctobs,  a.  g.  b.  861  «nd  note. 

vol.  14,  p.  79  et  seq.  ^  ,  Notes:  65  Am.  Dec  319;  66  L.R.A. 

6.  Gay  v.  Engebretsen,  158  Cal.  21,  749 
109  Pac  876,  139  A.  S.  R,  67  and      b   T«i«f  ,  tt^^^a  <ut  ni  n/i  ^ 
note;  Tissot  t.  Great  Southern  Tel.,         ^^^^^  7^^^J^\^ ^ 
etc.,  Co.,  39  La.  Ann.  996,  3  So.  261  ^*«P-  iL^^f*;"!  * 

4  A.  S.  R.  248  and  note;  Blumb  y,  ^^.U""  f^'  ^  ^:  ^- 

Kansas  City,  84  Mo.  112,  54  Am.  Rep.      A:  °-  ^  "^^^5  Chicago  v. 

87  and  note  (although  injury  was  Murdoek,  212  lU.  9,  /2  N.  E.  46,  103 
from  blasting) ;  Herrington  v.  Lan-  A-  S.  R.  221  and  note  (blasting  with 
singbuigh,  110  N.  Y.  145,  17  N.  B.  dynamite) ;  Anderson  v.  Fleming^  160 
728,  6  A.  8.  B.  348  and  note  (although  Ind.  597,  67  N.  E.  443,  66  UR.A.  11» 
injuxy  was  from  blasting);  Uppiuft-  And  note;  Cabot  t.  Kingman,  166 
ton  T.  New  York,  165  N.  Y.  22il,  59  Maaa.  403,  44  N.  K.  344,  33  L.S.A. 
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also  when  a  oontractor  so  perfornas  the  work  of  a  municipal  corpora- 
tion as  to  create  a  nuisance,  if  liie  corporation  accepts  ^e  work  iu 
that  condition,  it  is  liable  for  injury  to  adjacent  lands  subsecjuenlly 
resulting  *  When  a  municipal  corporation  is  bound  by  law  to  per- 
form some  duty  and  that  duty  it  has  not  performed  it  cannot  exon- 
erate itself  by  showing  that  it  had  engaged  a  contractor  to  do  the 
duty  for  it;  it  is  not  made  liable  for  the  n^ligence  of  the  contractor 
but  it  is  liable  for  failing  to  perform  the  duty  imposed  upon  it  by 
law.i**  Municipal  corporations  often  include  in  all  contracts  that 
they  enter  into  for  the  construction  of  public  works  certain  require- 
ments as  to  ihe  ooaployment  of  laborers  by  the  o^er  party  to  the 
contract,  imd  insist  upon  the  presence  of  its  inspectors  upon  ^e  work 
at  all  times,  but  such  provisions  do  not  have  the  effect  of  making 
the  oontractor  and  his  employees  servants  or  agents  of  the  city.*^ 
If,  however,  the  city  op  town  retains  the  right  to  control  the  work 
done  under  a  contract  and  to  discharge  aJl  persons  employed  thereon 
who  fail  to  obey  the  engineer  in  charge,  the  contractor  is  a  mere 
agent  and  the  city  or  town  is  answerable  for  his  negligence.** 

417.  Liability  of  Uunicipality  for  Exemplary  or  Double  Damages; 
Interest  on  Damages.— Individuals  and  private  corporations  are  some- 
times held  liable  for  exemplary  or  punitive  damages  on  account  of 
the  wilful  and  malicious  acts  of  their  agents  done  in  the  course  of 
thar  employment.  A  distinction  has,  however,  been  drawn  in  this 
particular  between  private  corpora;tions,  which  are  organized  and 
conducted  solely  for  the  purpose  of  private  and  personal  emolument, 
and  public  corporations,  created  by  government  for  political  pur- 
poses and  exercising  authority,  delegated  by  the  state,  for  the  admin- 
istration of  the  local  and  internal  aflfairs  of  a  city  or  town  of  a  public 
character.  There  is  respectable  authority  to  the  effect  that  a  munici- 
pal corporation  cannot,  as  such,  do  a  criminal  act  or  a  wilfnl  and 
malicious  wrong  and  it  cannot  therefore  be  made  liable  for  exem- 
plary damages.*'  Upon  like  reasoning  it  has  been  held  that  a  munici- 

46;  Gerst  v.  St  Louis,  185  Mo.  191,  84  K,  T.  222,  59  N.  B.  91,  53  L.R.A.  55d; 


Notes:  44  Am.  Bep.  355;  65  L.R.A.  Am.  Rep.  642  and  note;   And  see  Is- 

833.  DEPEKDXNT  COKtKMrTOBS,  VOL  14,  p. 

And  see  Iitobpbndknt  Contraot-  69. 

OBS,  vol.  14,  p.  86  et  seq.  12.  Cooper  v.  Seattle,  16  Wash.  462, 

9.  Vogel  V.  New  Yorii,  92  N.  Y.  10,  47  Pao.  887,  58  A.  S.  B.  46  and  note. 
44  Am.  Rep.  349  and  note;  Knoxrille  Note:  100  Am.  Dee.  360. 

V.  Harth,  IDS  Tenn.  436,  58  8.  W.  650,  And  see  Indbpskdekt  Cohtractobs, 

80  A.  8.  B.  901.   And  see  Indepbnd-  vol.  14,  p.  71  et  seq. 

IKT  CONTBAcnW,  voL  14,  p.  85  18.  Montgomery  v.  Gilmer,  33  Ala. 

seq.  U6,  70  Am.  Dec.  562;  Doyle  v.  Sand- 

10.  See  HiOHWATC,  vol.  13,  p.  832  point,  18  Idaho  654,  112  Pac  204, 
et  seq.;  Indbpckdsist  Contuotobs,  Ann.  Cbs.  1912A  210, 32  L.R.A.(N.S.) 


11.  Uppliieton  V.  New  Tovk,  165  HI.  241,  9&  Am.  Dee.  690  and  note; 


S.  W.  34, 105  A.  S.  R.  580. 


Erie      Caulkina,  85  Pa.  St.  247,  27 


34  and  note;  Chicago  v.  Martin,  ^ 
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pal  corporation  cannot  become  liable  in  double  or  treble  damAgee 
under  statutes  providing  for  such  damages  for  wilful  or  malicious 

injury,  since  the  wilfulness  or  malice,  if  di?played  by  its  agents  or 
servants,  must  be  without  authority,  and  ultra  vires.'*  So  also  it 
has  been  held  that  a  municipal  corporation  is  not  liable  for  wrong- 
fully suing  out  a  writ  of  injunction.  Since  an  injunction  must  be 
fiought  and  procured  through  executive  or  administrative  officers 
who  can  have  no  personal  interest' in  the  matter  except  the  discharge 
of  their  public  duties  and  the  writ, if  issued  at  all  must  be  granted 
by  the  judicial  department  of  the  state,  the  individual  is  protected 
against  errors  due  to  bias  and  partisanship;  and  if  the  officers  act 
maliciously  it  is  their  own  act  and  not  that  of  the  municipality.'* 
In  an  action  against  a  municipal  corporation  for  damages  for  the 
deslniction  of  property  by  negligence,  interest  on  the  damages  from 
the  time  of  destruction  may  be  allowed  except  in  the  states  in 
which  it  is  held  that  interest  is  not  recoverable  on  damages  in  actions 
ex  delicto,  where  no  pecuniary  benefit  can  accrue  by  reason  of  the 


injury.*' 


XIV.  Property  op  Municipal  Corporatioot 


418.  Protection  of  Corporate  Property  by  Suit — municipal  cor- 
poration may  invoke  the  aid  of  the  courts  to  protect  its  property 
and  funds  to  the  same  extent  as  an  indi\idiinl.  Thus  when  personal 
property  belonging  to  a  municipal  corporation  has  been  divided  among 
its  officers,  it  may  be  recovered  by  an  action  of  replevin,*^  and  it  is 
Iield  by  the  weight  of  authority  that  when  a  municipal  corporation 
has  paid  out  its  funds  for  purposes  for  which  it  had  no  legal  or 
(.oustitutional  right  to  spend  money,  it  may  maintain  an  action  lo 
recover  .them  back.'*    So  when  a  bonk  in  which  the  funds  of  a 

Chicago  V.  Laoglass,  52  HI.  256,  4  Am.  award  of  doulile  or  ti^eble  damages,  see 

Rep.  603 ;  Bennett  v.  Marion,  102  la.  Damages,  vol.  8,  p.  608  et  seq. 

425,  71  N.  W.  36p,  63  A.  S.  R.  454  15.  Doyle  v.  Sandpoint,  18  Idaho 

and  note;  McGary  v.  Lafayette,  12  654,  112  Pac.  204,  Ann,  Cas.  1912A 

Rob.  (La.)  674,  43  Am.  Dec.  239  and  210  and  note,  32  L.R.A.(N.S.)  34. 

note;  Woodman  v.  Nottingham,  49  N.  16.  All^henv  v.  Campbell,  107  Fa. 

H.  387,  6  Am.  Itep.  526.           '  St.  530,  52  Am'.  Rep.  478. 

Notes:  62  Am.  Dec.  389;  28  A.  B.  17.  Gent  v.  St.  Loiii8>  IflS  Mo.  191. 

R.  877.  84  S.  W.  34,  105  A.  S.  R.  580.  And 

See  Damages,  vol.  8,  p.  595.  see  Damages,  toI.  8,  p.  536  et  seq. 

Sec,  bowrver,  Barrett  t.  Mobile,  129  18.  Brookline  v.  Shernianf  140  ICaaa. 

Ala.  179,  30  So.  36,  87  A.  8.  R.  54  1,  1  N.  B.  153,  54  Am.  Rep.  434  and 

and  note,  holding  that  the  faet  that  the  note. 

defendant  acted  under  a  anpposed,  19.  Luxora  V.  Jonesboro,  etc.,  R. 

though    invalid,    nuthoritv   may   be  Co.,  83  Ark.  275,  103  S.  W.  605,  119 

proved  for  the  purpose  of  mitigatinff  A.  S.  S.  139,  13  LJl.A.(K.S.)  157 

or  preventing  exemplary  damages.  and  note;  Independent  School  Dial. 

14.  Hont  V.  Boonville,  65  Mo.  620,  No.  5     Collins,  15  Idaho  535,  98  Pnc. 

27  Am.  Rep.  299.    Generally  as  to  857, 12B  A.  S.  S.  76  and  note;  Femu 
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municipal  corporation  are  deposited  pays  a  check  drawn  on  such 
funds  by  a  municipal  officer  without  authority  an  action  may  he 
maintfdned  by  the  municipality  against  the  bank  to  recover  the 
amount  of  the  same.**  When,  however,  a  municipality  has  bought 
property  for  an  unlawful  purpose  and  conveyed  it  in  pursuance  of 
such  purpose,  it  can  have  no  standing  in  a  court  of  equity  to  compel 
a  reconveyance  of  the  property  to  it  because  it  asks  atlirmatite  relief 
.under  circumstances  showing  that  it  is  itself  in  the  wrong.  The 
^  defendant  is  equally  in  pari  delicto.  The  court  will,  therefore, 
refuse  aid  to  either,  but  leave  them  where,  by  their  legal  acta,  they 
have  placed  themselves.'  A  municipal  corporation  eniG^iged  in  the 
business  'of  supplying  water  to  its  inhabitants  for  profit,  which  is 
injured  in  the  purchase  of  necessary  supplies  by  a  combination  among 
producers  which  is  invalid  under  the  antitrust  act,  is  entitled  to 
maintain  an  action  for  redress  under  the  provisions  of  that  act.* 
When  property  of  a  municipal  corporation  is  injured  by  the  con- 
current negligence  of  a  public  officer  in  whose  custody  the  pi-operty 
lias  Ijcen  left,  and  of  a  third  jiorson,  the  negligence  of  such  officer 
is  no  Imr  to  the  right  of  the  munit-ipality  to  recover  damages  from 
the  third  person.*  A  municipal  corporation  has,  liowever,  no  power 
to  maintain  en  action  as  the  representative  of  the  individual  interests 
of  certain  of  its  citizens.*  A  suit  by  a  municipal  corporation  does  not 
abate  by  the  repeal  of  its  charter  and  the  substitution  for  the  old 
corporation  of  a  new  one  with  substantially  the  same  inhabitants 
and  locality.' 

419.  Adverse  Possession;  Statute  of  Limitations. — Tn  respect  to 
property  which  a  municipal  corporation  holds  as  an  agency  of  the 
state  and  in  trust  for  the  public  at  large,  such  as  its  streets  and 
highways,  the  rule  that  adverse  possession  does  not  run  against 
the  sovereign  is  in  full  force  and  effect,  and  title  to  such  property 
cannot  be  acquired  against  a  municipal  corporation  by  adverse  pos- 
session however  long  continued,  in  the  absence  of  an  express  pro- 
vision of  statute,*  but  property  held  by  a  municipal  corporation  in 

Falls  V.  Fergna  Palls  Hotel  Co.,  80  L.  592,  76  All.  922,  30  L.RA.(N.S.> 

Minn.  165,  83  N.  W.  54,  81  A.  S.  R.  209  and  note. 

249,  50  L.R.A.  170;  Tacoma  v.  Liltis,  4.  St.  Louis  v.  G.  H.  Wright  Con- 

4  Wash.  797,  31  Pae.  S21,  18  UR.A.'  trarting  Co.,  202  Mo.  451,  101  S.  W. 

372.,  6,  119  A.  S.  R.  810. 

20.  Newburvport    v.    Spear,    204  5.  Mobile  Tiansp.  Co.  v.  Mobile,  128 

Mass.  146,  90  N.  E.  522,  134  A.  S.  R.  Ala.  335,  30  So.  645,  80  A.  S.  R.  143, 

662  and  note.  64  hM.A..  333,  orerruled  on  another 

1.  Markley  v.  Mineral  City.  58  Ohio  point  l^y  Mobile  Dry  Docks  Co.  v.  Mo- 
8t  430,  51  N.  E.  28,  66  A.  S.  R.  776.  bile,  146  Ala.  193,  40  So.  205,  0  Ann. 

2.  Atlanta  v.  Cbattanooea  Foundry,  Cas.  1229,  3  L.R.A.(N.S.)  822. 

etc.,  127  Fed.- 23,  601  C.  C.  A.  387,  64  6.  Webb  v.  DemopoUs,  95  Ala.  116, 

US.A.  72L  13  So.  289,  21  L.RA.  62;  San  Fnm- 

S.  Paterson  t.  Erie  R.  Co.,  78  N.  J.  eieco  t.  Calderwood,  31  Cal.  585,  91 
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its  private  or  proprietary  capacity  may  be  acquired  by  individuals 
by  adverse  poaseasion  in  the  same  manner  as  private  property  gen- 
erally.^ It  is  held;  however,  in  some  jurisdictions  that  tiie  statute 
of  limitation  does  run  against  a  municipal  corporation  even  in  its 
capacity  as  trustee  of  land  dedicated  to  public  use  ^  and  In  ot^er  cases 
the  same  result  has  been  worked  out  through  the  doctrine  of  equitable 
estoppel  *  In  personal  actions  not  involving  the  title  to  land  the 
statute  of  limitations  may  be  invoked  by  or  against  a  municipal 
corporation  in  the  same  manner  as  if  it  were  an  individual  litigant.*' 
Consequently  the  holder  of  a  municipal  obligation  which  is  payable 
out  of  a  special  fund  and  upon  which  the  municipality  is  not  gen- 
erally liable  may  maintain  an  action  thereon  against  the  municipal- 
ity in  order  to  prevent  his  claim  from  becoming  barred  by  the  statute 
of  limitations.'^    The  officers  of  a  municipal  corporation  have  uo 


Am.  Dee.  5^;  Visalia  Jacob,  65  Cal.  7.  Pioneer  Investmeat,  etc.,  Co.  ▼. 
434,  4  Pae.  433,  52  Am.  Rep.  303;  Board  of  Eduoation,  35  Utah  1,  99 
Tolo  County  t.  Bamey,  79  Cal.  375,  Fac.  150, 136  A.  S.  R.  1016  and  note. 
21  Pac.  833,  12  A.  S.  R.  152;  Archer  Note:  76  A.  S.  R.  488. 
T.  Salinas  City,  93  Cal.  43,  28  Fac.  8.  El  Dorado  v.  Ritchie  OrDcery  Co., 
839,  16  L.R.A.  145;  People  v.  Holla-  84  Aric.  52, 104  S.  W.  549,  120  A.  S. 
day,  93  Cal.  241,  29  Pae.  54,  27  A.  S.  R.  22;  Fella  vi  Scholte,  24  la.  283,  95 
B.  186;  Langley  v.  Augustf^  118  Ghu  Am.  Dec.  729  and  note;  Pastorino  v. 
590,  45  &.  E.  486,  98  A.  S.  R.  133;  Detroit,  182  Mich.  5,  148  N.  W.  231, 
Peoria  T.  Central  Nat.  Bank.  224  lU.  Ann.  Cas.  ldl6D  768,  holding  the  mi- 
43,  79  N.  E.  296, 12  L.B.A.(N.S.)  687;  nority  rule  to  have  obtained  m  Hichi- 
Eble  V.  State,  77  Kan.  179,  93  Pac.  gan  fit  common  law  and  mentioning 
803,  127  A.  S.  R.  412;  Wallace  v.  change  by  statute;  Ueyer  v.  Lineoln, 
Cable,  87  Kan.  835,  127  Pac  6,  42  33  Neb.  566,  50  N.  W.  763,  29  A.  S.  R. 
L.R.A.(N.S.)  687;  Chariotte  v.  Pern-  500, 18  LJt^.  146;  Cincinnati  v.  First 
broke  Iron-Works,  82  He.  391, 19  Atl.  PrMibytarian  Church,  8  Ohio  298,  32 
902,  8  UR.A.  828;  Baldwin  v.  Trim-  Am.  Dee.  718  and  note.  And  see  Ad- 
ble,  85  Md.  396,  37  AtL  176,  36  I^R.A.  versie  Possession,  vol.  1,  p.  735  et 
489;  Weber  v.  Detroit,  159  Mich.  14,  seq. 
123  K  W.  540,  36  L.R.A.(N.S.)  1056  ;  9.  See  infra,  par.  423. 
Mills  T.  HaU,  9  Wend.  (N.  Y.)  315,  10.  Wnrth  v.  Faducah,  116  Ky.  403, 
24  Am.  Deo.  160  and  note;  St.  Vincent  76  S.  W.  143,  105  A.  S.  R.  225;  Mav 
Franale  Orphan  Asylum  v.  Troy,  76  v.  School-Dist.  No.  22,  22  Neb.  205,  34 
N.  T.  108,  32  Am.  Rep.  286;  Moose  v.  N.  W.  377,  3  A.  S.  R.  266  and  note; 
Catson,  104  K.  C.  431,  10  S.  E.  689,  Arapahoe  v.  Albee,  24  Neb.  242,  38 
17  A.  8.  R.  681,  7  L.R.A.  548;  Com.  N.  W.  737,  8  A.  S.  R.  202  and  note. 
V.  Moorehead,  118  Pa.  St  344, 12  Atl.  And  see  LnuTATiOK  or  Acthmto,  toI. 
424,  4  A.  S.  R.  699;  Crocker  V.  Col-  17,  p.  967  et  seq. 
lins,  37  S.  C.  327,  15  S.  E.  951,  34  A.  11.  Elmore,  etc..  Counties  v.  Alttir- 
S.  R.  752  and  note;  Yates  v.  Warten-  as  County,  4  Idaho  146,  37  Pae.  349, 
ton,  84  Va.  337,  4  S.  E.  818, 10  A.  S.  95  A.  S.  R.  53  and  note;  Western  Ln- 
R.  860  and  note;  Ralston  Weston,  nattc  Asylum  v.  Miller,  29  W.  Va.  326, 
46  W.  Va.  644,  33  S.  E.  326,  76  A.  8.  1  8.  E.  740,  6  A.  8.  R.  644  and  note. 
B.  834,  overmling  Teaas  v.  St.  Albans,  And  see  LnnrA^noN  or  AonoNS,  vol 
38  W.  Va.  1, 17  8.  E.  400,  19  L.R.A.  17,  p.  972  et  seq. 


802;  MeClellan  v.  Weston,  49  W.  Va.  12.  Meyer  v.  Ban  Franeiaeo,  150 
669,  39  8.  E.  670,  55  LJIA.  898.        Cal.  131,  88  Fao.  722, 10  L.BX(N.S.) 


Note:  76  A.  &  R.  847. 
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implied  power  by  an  acknowledgment  or  promise  to  remove  or  extend 
the  bar  of  the  statute  of  limitationa,  and  the  levy  and  ooUection  of 
a  tax  by  the  municipality  itself  to  meet  a  particular  indebtedness 
is  not  an  acknowledgment  of  or  new  promise  to  pay  the  indebtedness 
which  will  remove  the  bar  of  the  statute.** 

420.  Conveyance  of  Land  by  Municipal  Corporations. — If  a  con- 
veyance executed  by  the  authorities  of  a  municipiEil  corporation  recites 
lite  existence  of  facts  without  which  its  execution  would  be  unauthor- 
ized and  void,  such  recitals  are  evidence  of  the  facts  recited,  and  no 
other  or  further  evidence  is  required  in  support  of  such  deed.'* 
The  rules  that  govern  trustees  in  the  execution  of  their  trust  do  not 
apply  to  city  authorities ;  and  a  deed  by  the  latter  need  not  reeite  the 
ordinances  or  resolutions  under  which  they  act,  nor  show  on  its  face 
that  the  contingency  has  happened  which  would  authorize  the  sale.'* 
When  an  officer  or  agent  of  a  municipal  corporation  duly  authorized 
to  execute  a  conveyance  of  a  trat^t  of  land  belonging  to  such  corpo- 
ration signs  the  deed  of  the  same  with  his  own  name,  and  it  (^peara 
by  the  deed  itself  that  it  was  the  intention  of  the  parties  to  bind  the 
principal,  it  will  be  taken  to  be  the  deed  of  the  corporation.** 

421.  Property  In  Tidal  Lands. — ^The  title  to  lands  below  high  water 
mark  is  primarily  in  the  state,  rather  than  in  the  municipal  corpora- 
tion in  which  such  lands  are  situated.  The  mere  establishment  of 
municipal  boundaries  so  as  to  include  tidal  lands  gives  the  munici- 
pality jurisdiction  over  such  lands  but  not  property  in  them.*'  There 
is,  however,  nothing  to  prevent  the  state  from  granting  the  title  to 
tidal  lands  to  the  municipality.  The  state  has  the  right  to  make 
the  grant  and  the  municipality  has  the  capacity  to  receive  it,**  and 
having  acquired  title  may  maintain  ejectment  to  recover  possession 
of  such  property  if  wrongfully  dispossessed.**  A  grant  by  the  state 
to  a  municipal  corporation  of  Itmd  bounded  by  the  tide  water  will 
not  cany  the  title  below  high  water  mark,  except  by  the  use  of  words 
so  unequivocal  as  to  leave  no  reasonable  doubt  concerning  the  mean- 
ing. In  case  of  obscurity  in  the  terms  of  the  grant  tibe  practical 
interpretation  theieof  by  the  parties  may  be  such  that  the  court 
will  follow  it**  Although  a  town  has  under  its  charter  and  early 
grants  title  to  land  below  the  tide  water,  it  will  be  estopped  from 

13.  Wurth  V.  Padncab,  116  Kv.  403,  And  see  Public  Lands;  Waters. 
76  S.  W.  143,  105  A.  S.  R.  225  and      18.  Note:  64  L.R.A.  334. 

note;  Houston  v.  Jankowskie,  76  Tex.     19.  Mobile  Transp.  Co.  v.  Ifobile, 

368,  13  S.  W.  269, 18  A.  S.  R.  57.  128  Ala.  335,  30  So.  645,  66  A.  S.  R. 

14.  Gordon  v.  San  Diego,  101  CaL  143,  64  L.R.A.  333  and  note,  over- 
522,  36  Pac.  18,  40  A.  S.  R.  73.  ruled  on  another  point  by  Mobile  Dry 

15.  Jamison  v.  Fopiana,  43  Mo.  665,  Docks  Co.  t.  Mobile,  146  Ala.  198,  40 
97  Am.  Dec.  414.  So.  205,  9  Ann.  Cas.  1229,  3  L.R.A. 

16.  Nobleboro  t.  Claik,  68  Me.  87,  (N.S.)  822. 

28  Am.  Rep.  22.  20.  Note:  64  LJtA.  835,  336. 

17.  Note:  64  LR.A.  833,  337,  339. 
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asserting  it,  if  the  inhabitants  vote  and  agree  tliat  a  certain  person 
may  purchase  it  and  peaceab]y  enjoy  it,  upon  his  requiring  to  know 
whether  or  not  the  town  laid  claim  to  it.*  The  mere  grant  by  the 
state  of  the  freehold  in  the  soil  doe."  not  destroy  the  rights  of  the 
public;  and  therefore  a  grant  to  a  town  of  land  under  a  body  of 
water  navigable  in  fact  does  not  pass  to  the  government  of  the  town 
the  control  over  the  public  easement  of  navigation.*  Merely  per- 
mitting the  public  to  use  the  property  for  navigation  is  consequently 
not  sufficient  to  divest  the  municipality  of  ite  title.  No  dedication 
to  the  purpose  of  navigation  will  be  effected  by  the  failure  of  a  munici- 
pality to  improve  the  land  under  tide  water  lying  at  the  end  of  » 
street,  so  as  to  dei)rive  it  of  its  right  to  make  such  use  of  it  as  it 
pleases  as  against  those  claiming  to  use  it  as  a  dock.'  A  grant  of 
tide  lauds  to  a  municipal  corporation  will  be  accepted  by  it  in  its 
govenimental  rather  than  in  its  proprietary  capacity,  and  consequently 
when  the  municipality  conveys  to  an  individual  upland  adjoining 
the  tidal  waters,  the  presumption  will  be  that  it  did  not  intend  to 
convey  below  high  water  mark,  so  that  it  might  retain  the  tidal 
lands  for  the  benefit  of  the  public.^  So  also  property  between  liigh 
and  low  water  mark  of  a  tidal  river,  held  by  a  municipal  corporation 
in  trust  for  public  use,  will  not  pass  by  an  act  placing  the  property 
of  the  municipality  in  the  hands  of  commjpsioners  for  the  payn)ent 
of  its  debts.* 

422.  Restrictions  and  Conditions.— A  municipal  corporation  wliich 
purchases  for  public  use  a  parcel  of  land  which  is  subject  to  build- 
ing restrictions  in  favor  of  adjoining  landowners  cannot  place  upon 
the  property  a  building  which  violates  such  restnctions  without  termi- 
nating the  easements  represented  by  the  covenants,  either  by  purchase 
or  condemnation.  It  can  make  no  difference  that  the  building  which 
it  is  proposed  to  erect  is  required  by  the  public  health,  morals  or 
safety;  the  police  power  does  not  extend  to  the  taking  of  property 
for  the  public  use  without  compensation.*  There  is  a  marked  dis- 
tinction in  the  rule  as  tO  what  language  is  sufficient  to  constitute  a 
conditional  estate  when  used  in  a  devise  or  piu-ely  voluntary  convey- 
ance to  a  municipal  corporation  and  that  which  is  sufticicnt  for  such 
purpose  when  used  iu  an  ordinary  deed  for  a  valuable  consideration. 
In  the  former  case,  such  an  estate  may  be  created  by  any  words  which 

1.  Brookliaven  v.  Smith,  118  N.  Y.  64  L.R.A.  333  and  note,  overruled  on 
634,  23  N.  B.  1002,  7  h.R.A.  756.  another  point  by  Mobile  Dry  Docks 

2.  Note:  Gi  L.R.A.  337.  Co.  v.  Mobile,  146  Ala.  198,  40  So. 

3.  Boston  V.  Lwiaw,  17  How.  426,  205,  9  Ann.  Cas.  1229,  3  L.E.A.(N.S.) 
15  U.  S.  (L.  ed.)  118.  822. 

4.  In  re  New  York,  182  N.  Y.  361,  6.  Allen  v.  Detroit,  167  Mich.  464, 
75  N.  E.  156,  108  A.  S.  B.  809.  133  N.  W.  317,  86  LJEt.A.{N.S.)  890 

5.  Mobile  Tran&p.  Co.  v.  Mobile,  128  and  nota 
Ala.  335,  30  So.  645,  86  A.  S.  B.  143, 
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declare  that  the  land  is  given  for  a  certain  purpose  or  with  a  particu- 
lar intention,'  but  when  a  consideration  has  been  paid  a  restriction 
upon  the  use  of  the  granted  property  will  not  create  a  condition 
unless  there  is  a  clause  giving  the  grantor  the  right  to  re-enter  or 
declaring  a  forfeiture  upon  breach  thereof.^  If,  however,  there  is 
an  express  provision  for  reverter  it  is  binding  upon  a  municipal  cor- 
poration as  completely  as  upon  a  private  individual,  and  upon  breach 
of  the  condition  the  land  reverts  to  the  grantor.'  Such  a  provision 
is  not  illegal  as  attempting  to  control  the  legislative  discretion  of  the 
municipality,  since  it  is  not  compelled  to  use  the  land  for  the  specified 
purpose  if  it  does  not  deem  it  advisable,  but  may  let  it  revert.*** 
Wlicn  there  is  no  condition,  a  court  of  equity  has  jurisdiction  to 
restrain  the  municipality  from  using  the  property  for  purposes  other 
than  those  for  which  it  was  donated.** 

423.  Estoppel  of  Municipality.— The  cases  are  not  in  agreement 
as  to  how  far  a  municipal  corporation  may  be  precluded  from  assert- 
ing its  righte  by  reason  of  an  Mtoppel  in  pais.  It  is  held  in  some  juris- 
dictions that  a  municipal  corporation  may  even  lose  its  right  to  recover 
possession  of  land  held  it  for  strictly  public  uses  by  standing  by 
and  silently  acquiescing  in  &e  ocoupadon  of  such  land  by  private 
parties  under  claim  of  right  and  the  expenditure  by  them  of  large 
sums  of  money  in  the  belief  that  the  public  rights  did  not  exist," 
and  that  in  gene^  a  municipal  corporation  may  be  estopped  by  the 
acts  of  its  ofHcers  within  the  general  scope  of  their  authority  as  com- 
pletely as  an  individual."  The  sounder  rule  seems  to  be,  however, 
that  the  doctrine  of  estoppel  in  pais  cannot  ordinarily  be  invoked  to 
defeat  a  municipality  in  the  prosecution  of  its  public  aflfairs  because 

7.  Ecroyd  v.  Coggeshal!,  21  B.  I.  Lobsitz,  35  Okla.  576,  130  Pac.  919, 
1,  41  Atl.  260,  79  A.  S.  R.  741  and  45  L.R.A.{N.S.)  368  and  note. 

note.  12.  People  v.  Roek  Island,  216  HI. 

8.  Kilpatrick  v.  Baltimore,  81  Md.  488,  74  N.  E.  437,  106  A.  8.  R.  179; 
179,  31  Atl.  805,  48  A.  S.  R.  509.  ^  Peoria  v.  Central  Nat.  Bank,  224  111. 
L.R.A.  643;  Faith  v.  Bowles,  86  Md,  43,  79  N.  E.  296, 12  L.R.A.{N.S'.)  687; 
13,  37  Atl.  7U,  63  A.  S.  R.  489:  Raw-  Chicago  v.  IlUnols  Steel  Co.,  229  111. 
son  V.  Uxbridge  School  Dist  No.  5,  7  393,  82  N.  K.  286,  120  A.  S.  R.  258 
Allen  (Mass.)  123,  83  Am.  Dec.  670;  and  note;  Smith  v.  Osage,  80  la.  84, 
Raley  v.  Umatilla  County,  15  Ore.  172,  45  N.  W.  404,  8  ij.R.A.  633;  Sioux 
13  Pao.  890,  3  A.  S.  B.  142:  Ecroyd  v.  City  v.  Chicago,  etc,  R.  Co.,  129  la. 
Coggesball,  21  R.  I.  1,  41  Aa<260,  79  694, 106  N.  W.  183, 113  A.  S.  R.  501; 
A.  S.  R.  741  and  note.  Krattte  y.  El  Paso,  101  Tex.  211,  106 

9.  Clarke  v.  Brookfield,  81  Mq.  503,  S.  W.  121, 130  A.  S.  B.  831, 14.LiE.A. 
51  Am.  Rep.  243;  Union  CkrUeee  v.  (N.S.)  582. 

Kew  Tork,  173  N.  T.  38,  66  N.  £.  Notes:  87  Am.  Bep.  481;  76  A.  S. 
853,  93  A.  S.  R.  569  and  note.         B.  847. 

10.  Clarke  v.  BrookAeld,  81  Mo.  603,  IS.  Note:  137  A.  S.  B.  367-r376.  Aa 
51  Am.  Rep.  243.  Generally  aa  to  to  esboppd  in  eonnection  with  n^otia- 
conditiona  and  restrictions  in  deeds,  ble  paper,  see  nqira,  par.  296-312.  Aa 
see  Dms,  vol.  8,  p.  1097  et  aeq.        to  estojppel  to  deny  the  validity  of  a 

11.  Peray  PaUie  Idbiaiy  Abb'b  t.  franehiae,  see  mlbni,  par.  42& 

114^ 


Digitized  by 


Google 


MUNICIPAL  COBPORATIONS 


l&B.  C.  U 


of  the  action  or  nonaction  of  ite  agents  or  officers  which  has  been 
relied  upon  by  a  third  person  to  his  detriment.  Such  doctrine  can 
be  appealed  to  effectively,  as  against  a  municipality,  only  when  it  b 
acting  in  its  private  as  contradistinguished  from  its  public  or  govern- 
mental capacity.^*  But  there  may  be  and  probably  are  exeeptiona 
to  the  rule  stated,  as  when  a  municipality  has  gained  a  clear  and 
decided  advantage  by  the  act  relied  on  to  operate  as  an  estoppel.** 
Thus  where  a  city  has  demanded  and  received  taxes  for  several  years 
under  an  unconstitutional  statute,  treating  it  as  if  valid,  it  is  estopped 
from  claiming  additional -taxes  for  those  years  on  the  ground  that 
such  statute  is  unconstiUitional,"'  and  it  clearly  cannot  attack  the 
constitutionality  of  a  statute  when  it  is  at  the  same  time  seeking  to 
avail  itself  of  the  benefits  of  its  provisions."  A  municipal  corpora- 
tion is  not  estopped  from  assessing  a  tax  upon  property  which  it  has 
leased  for  a  long  t«rm  by  netjlecting  to  tax  such  property  for  several 
years,**  or  from  collecting  a  tax  by  the  mistake  of  one  of  its  officiala 
in  marking  a  tax  upon  its  books  as  paid,  upon  which  statement  a 
purchaser  of  the  land  relied,*'  or  from  claiming  title  to  property 
which  its  officers  have  sold  for  nonpayment  of  taxes  wrongly  assessed 
to  another,**  or  from  denying  the  validity  of  a  permit  which  its 
officers  have  issued  without  authority  of  law.'  The  omission  to  sue 
to  recover  back  taxes  alleged  to  be  illegally  assessed  in  accordance 
with  an  agreement  to  abide  by  a  test  case  can  form  no  ground  for 
estoppel  when  no  misrepresentation  of  facts  was  made  by  the  munici- 
paJity,  for  it  must  be  a^med  that  the  other  party  knew  the  agree- 
ment to  be  invalid.*  On  the  other  hand,  it  has  been  held  that  a 
municipal  corporation  may  estop  itself  from  claiming  title  to  a  tract 
of  land  by  taxing  it  for  many  years  as  the  pr(^>erty  of  a  private 

14.  Mobile  Tranap.  Co.  v.  MobUe,  Co.,  142  Pa.  St.  484,  21  Atl.  982,  24 
128  Ala.  335,  30  So.  645,  86  A.  S.  E.  A.  S.  R.  512. 

143,  64  hJR^  333,  overruled  on  aa-  17.  Citizens'  Gaslight  Co.  v.  Wake- 
otlier  point  by  Mobile  Dry  Doeka  Co.  field,  161  Mass.  432,  37  N.  E.  444,  31 
V.  Mobile,  146  Ala.  l98,  40  So.  205,  L.R.A.  457. 

9  Ann.  Cas.  1229,  3  LJl.A.(N.S.)  822;      18.  Norfolk  v.  J.  W.  Perry  Co.,  108 

Philadelphia  Mortgage,  etc.,   Co.  v.  Va.  28,  61  S.  E.  867, 128  A.  S.  K.  940, 

Omaha,  63  Neb.  280,  88  N.  W.  523,  35  L.R.A.(N.S.)  167. 

93  A.  S.  R.  442  and  note,  57  L.R.A.     19.  Philadelphia  Mortgage,  etc.,  Co. 

150;   Seattle  v.   Stirrat,  55  Wash.  t.  Omaha,  63  Neb.  280,  88  N.  W.  623, 

560,  104  Pac.  834,  24  L.E.A.(N.S.)  93  A.  S. 'R.  442,  57  L.R. A.  150. 

1275.  20.  St.  Ix)ius  V.  Gorman,  28  Ho. 

Note:  76  A.  S.  R.  494.  593,  77  Am.  Dee.  586. 

16.  Philadelphia  Mortgage,  etc.  Go.  Note:  137  A.  S.  R.  365  et  seq. 
V.  Omaha,  63  Neb.  280,  88  N.  W.  523,  1-  J.  Burton  Co.  v.  Chicago,  236 
93  A.  S.  JR.  442,  57  L.R.A.  160;  Meigs*  HI.  383,  86  N.  E.  93, 15  Ann.  Cas.  965. 
Appeal,  62  Pa.  St.  28, 1  Am.  Rep.  372.  2.  Stone  v.  Bank  of  Conmierce,  174 
And  see  EBTOFPm^  voL  10,  p.  706  et  U.  S.  412, 18  S.  Ct.  747,  43  U.  &  (L. 
■eq.  ed.)  1028. 

16.  Fhiladelplua  v.  Ridge  Ave^  R- 
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mdividual.'  A  municipal  corporation  as  a  party  to  a  contract  may 
waive  conditions  found  to  be  injurious  to  its  interests  aiid  estop  itself 
from- taking  advantage  of  the  nonperformance  of  such  conditions.* 


424.  Power  of  .  Municipal  Corporation  to  Grant  Franchises  Gener- 
ally.— ^It  has  frequently  been  held  that  a  municipal  corporation  can- 
not without  express  legislative  authority  license  the  use  of  one  of 
its  streets  by  individuals  or  corporations  for  a  form  of  transportation 
or  the  transmission  of  intelligence  requiring  special  structures  for 
their  exclusive  use,  even  if  such  structures'  do  not  seriously  interfere 
with  the  use  of  the  street  for  general  travel  *  The  weight  of  authority 
is,  however,  to  the  effect  that  under  a  power  to  regulate  the  use  of 
streets  a  municipal  corporation  can  permit  the  use  of  the  »irface 
of  the  streets  for  the  erection  of  telegraph  and  telephone  poles,  and 
tiie  laying  of  tracks  for  street  railways;  the  space  above  the  surface 
for  stringing  electric  wires  for  the  transmission  of  messages  and  the 
creation  of  light;  and  may  also  permit  the  laying  of  water  and  gas 
pipes  and  sewers  beneath  the  surface,  provided  such  structures  and 
mechanical  appliances  do  not  materially  interfwe  with  l^e  ordinary 
uses  of  the  streets  and  public  travel  thereon  *  These  uses  are  all  of 
a  public  nature,  and  are  not  inconsistent  with  the  public  uses  to 
which  the  streets  were  dedicated.  But  the  city  has  no  power,  under 
this  or  any  other  provision  of  its  charter,  to  authorize  such  a  use 
of  the  street,  though  for  a  public  purpose,  as  will  destroy  its  usefulnes* 
as  a  public  thoroughfare.  The  power  to  regulate  the  use  of  streetn 
refers  to  legitimate  public  uses  not  inconsistent  with  the  ordinary 
and  paramount  use  for  travel  thereon,  or  with  the  private  rights  of 

S.  Davenport  t.  Boyd.  109  Ta.  248,  HI.  270, 81  Am.  Dee.  307;  State  v.  Cor- 
80  K.  W.  314,  77  A.  8.  B.  536  and  tigan  Consol.  St.  R.  Co.,  85  Mo.  263, 
note.  65  Am.  Rep.  361;  St.  Louis  Bell 

4.  Randolph  County  v.  Post,  93  U.  Telephone  Co.,  96  Mo.  623,  10  S.  W. 
S.  502,  23  V.  S.  (L.  ed.)  957.  197,  9  A.  S.  R.  870,  2  L.BJi..  278; 

Note:  61  L.R.A.  71.                    '  State  v.  Murphy,  134  Mo.  648,  31  S. 

5.  Stanley  v.  Davenport,  54  la,  463,  W.  784,  34  8.  W.  61,  86  S.  W.  1132, 
2  N.  W,  1064,  6  N.  W.  706,  37  Am.  56  A.  8.  R.  615  and  note,  S4  L.R.A. 
Rep.  216;  Davis  v.  New  York,  14  N.  369,  overruled  on  another  point  by 
Y.  506,  67  Am.  Dec.  1S6  and  note;  Stote  v.  St.  Louis,  145  Mo.  651,  46 
Milhan  v.  Sharp,  27  N.  Y.  611,  84  Am.  8.  W.  981,  ^  LJI.A.  113;  Savage  v. 
Dec.  314;  Elizabeth  City  t.  Banks,  150  Salem,  23  Ore.  381,  31  Pae.  632,  37 
N.  C.  407,  64  N.  E.  189,  22  L.R.A.  A.  S.  R.  688,  24  L.R.A.  787. 
(N.S.)  925  and  note.   And  see  Teas-  Note:  22  L.R.A.{N.S.)  932-934. 


6.  Blair  v.  Chicago,  201  U.  S.  400,  9,  p.  629;  Electrigitt,  vol.  9,  p.  1186 
26  S.  Ct.  427,  50  U.  &.  (L.  ed.)  801;  et  seq.;  Gas,  vol.  12,  p.  877  et  seq.; 
Ofldsden  t.  Mitchell,  146  Ala.  137,  40  Stbest  RaIlwats;  Tbudquphs)  Tkl- 
So.  557,  117  A.  S.  R.  20,  6  L.R.A.  npHOHia. 
(N.S.)  781;  Murphy  v.  Chicago,  29 

1149 


XV.  Fbakohibes 


And  see  Draihs  and  Sewers,  vol. 


Digitized  by 


Goo 


§  426 


MUNICIPAL  CORPORATIONS 


J5  E.  C.  U 


abutting  property  owners.  An  ordinance  having  the  ftffect  of  divert- 
ing the  streets  from  a  public  to  a  private  use  or  of  unreasonabh 

appropriating  them  to  a  public  use  other  than  that  of  ordinary  travel 
by  pedestrians  and  vehicles  is  ultra  vires  and  void'.^  Express  fiutlior- 
ity  to  permit  the  maintenance  of  a  railroad  in  its  streets  will  not 
empower  a  municipal  corporation  to  license  the  laying  of  a  track 
for  a  private  railroad.* 

425.  Exclusive  Franchises. — municipal  corporation  has  no  [lower 
without  express  legislative  authority  to  grant  to  n  public  service  C'or[!0- 
ration  an  exclusive  franchise  to  maintain  its  structures  in  the  p;iblic 
streets.'  The  grant  of  a  franchise  by  a  municipal  corporation  to 
erect  and  maintain  structures  in  the  streets  for  the  service  of  the 
public  doeSj  however,  confer  privileges  which  are  occlusive  in  their 

7.  Perry  t.  New  Orleans,  etc.,  R.  v.  Ferfrus,  180  U.  S.  624,  21  S.  Ct.  400, 
Co.,  55  Ala.  413,  28  Am.  Rep.  740; .  45  U.  S.  (L.  ed.)  702;  Jopiin  v.  South- 
Daly  V.  Geor^^a,  etc,  R.  Co.,  80  Ga.  west  Missouri  Light  Co.,  191  U.  S. 
793,  7  S.  E.  14G,  12  A.  S.  R.  286;  150,-24  S.  Ct.  43,  48  U.  S.  (L.  cd.) 
Protzman  v.  Indianapolis,  etc.,  R.  Co.,  127;  Owensboro  v.  Owensboro  Wiiter- 
9  Ind.  467,  68  Am,  Dee.  650  and  note;  works  Co.,  191  U.  S.  358,  24  S.  Ct.  82, 
People  V.  Ft.  Wayne,  etc.,  R.  Co.,  92  48  U.  S.  (L.  ed.)  217;  Logansport  R. 
Mich.  622,  62  N.  W.  1010,  16  L.R.A.  Co.  v.  Logansport,  192  U.  S.  604,  24  8. 
752;  St.  Paul  v.  Chicago,  etc.,  R.  Co.,  Ct.  861,  48  U.  S.  (U  ed.)  684;  HutcU- 
63  Minn.  330,  63  N.  W.  267,  65  N.  W.  inson  Water,  etc.,  Co.  v.  Hutchinson, 
C49,  68  N.  W.  458,  34  L.R.A.  184;  207  U.  S.  385,  28  S.  Ct.  135,  52  U.  S. 
Lockwood  V.  Wabash  R.  Co.,  122  Mo.  (L.  ed.)  257;  Illinois  Trust,  etc.,  Bank 
86,  26  S.  W.  698,  43  A.  S.  R.  547  and  v.  Arkansas  City,  76  Fed.  271,  40  U. 
note,  24  L.RA.  516;  State  v.  Murphy,  S.  App.  257,  22  C.  C.  A.  171,  34  L.R.A. 
134  Mo.  548,  31  S.  W.  784,  34  S.  W.  518;  Birmingham,  etc.,  St  R.  Co.  v. 
:>].,  35  S.  W.  1132,  56  A.  S.  R.  515,  34  Birmingham  St.  R.  Co.,  79  Ala.  465, 
L.R.A.  3G9  and  note,  overruled  on  58  Am.  Rep.  615;  State  v.  Tampa 
anotiier  point  by  State  v.  St.  Louis,  Water  Works  Co.,  56  Fla.  858,  47  8o. 
145  Mo.  551,  46  S.  W.  981,  42  L.R.A.  358,  19  L.R.A.  (N.S.)  183;  Detroit  Cit- 
113;  Borii  V.  Unitfid  New  Jersey  R.,  izens  St.  R.  Co.  v.  Detroit,  110  Mich, 
etc.,  Co.,  70  N.  J.  L.  268,  57  Atl.  384,  68  N.  W.  304,  64  A.  S.  R.  350 
412,  103  A.  S.  R.  808,  1  Ann.  Cas.  and  note,  35  L.R.A.  859,  aflfirmed  171 
861,  64  L.R.A.  836;  Savage  v.  Salem,  U.  S.  48,  18  S.  Ct.  732,  43  U.  S.  (L. 
23  Ore.  381,  31  Pae.  832,  37  A.  S.  R.  ed.)  67;  Long  v.  Duluth,  49  Minn.  280, 
mS,  24  L.R.A.  787.  Contra,  Denver,  51  N.  W.  913,  32  A.  S.  R.  547  and 
etc.,  R.  Co.  y.  Hannegan^  43  Colo,  note;  State  v.  Murphy,  134  Mo.  548, 
122,  95  Pac.  343,  127  A.  S.  B./100,  3]  W.  784,  34  S.  \V.  51,  35  S.  W. 
16  LJt.A.(N.S.)  874.  113*;,  56  A.  S.  R.  515,  34  L.R.A.  36f), 

Note:  22  L.R^.(N.S.)  927.  overruled  on  another  point  by  State 

Generally  as  to  vhat  constitutu  ao  v.  St,  Louis,  145  Mo.  551,  46  S.  W. 

additi<»)al  servitude  in  the  case  of  pub-  981,  42  L.R.A.  113 ;  Syracuse  Water 

lie  streets  or  highways,  see  Ehiubnt  Co.  v,  Svracuse,  116  N.  Y.  1()7,  22 

Domain,  vol.  10,  p.  88  et  eeq.  N.  "E.  381,  5  L.R.A.  546;  Altgelt  v. 

8.  Gustafson  v.  Hamm,  56  Minn.  San  Antonio,  81  Tex.  436,  17  S.  W. 
334,  57  N.  W.  1054,  22  L.R.A.  565.  75,  LS  L.R.A.  383  and  note;  Rut- 
Note:  22  L.R.A.(N.S.)  930.  land  Electric  Light  Co.  v.  Marble  City 

9.  Freeport  Water  Co.  v.  Freeport,  Electric  Light  Co.,  65  Vt.  377,  26 
180  U.  S.  587,  21  S.  Ct,  493,  46  U.  S.  Atl  635,  36  A.  S.  R.  868,  20  L.R.A. 
(L.  ed.)  679;  Rogers  Park  Water  Co.  82L   Contra.  Detroit  Citisens'  St.  K. 

1160 


Digitized  by 


Google 


1.9  R.  C.  L. 


MUKICIFAL  CORPOBATIOMS 


nature  against  all  persons  upon  whom  similar  rights  have  not  been 
conferred ;  and  any  person  or  corporation  attempting  to  exercise  such 
right  without  legislative  authority  or  sanction  invades  the  private 
property  ri^ts  of  the  corporation  to  whom  auch  franchise  has  been 
granted,  and  may  be  restrained  at  the  instance  of  the  owner  of  the 
franchise."*  When  a  municipal  corporation  has  power  to  grant  an 
exclusive  franchise,  a  franchise  will  not  be  construed  as  exclusivp 
unless  it  is  made  so  in  plain  terms,  and  thus  after  a  municipal 
corporation  has  granted  a  franchise  it  is  generally  held  that  it  is  not 
fHrecIuded  from  entering  into  competition  with  the  grantee  of  the 
franchise,  although  the  value  of  the  franchise  may  be  thereby  wholly 
destroyed.'^  There  is,  however,  some  ftuthoril^  to  the  effect  that 
when  a  municipal  corporation  has  granted  a  franchise  to  provide  a 
complete  public  service  to  itself  or  its  inhabitants  it  has  exhausted 
its  power  in  this  particular  and  cannot  itself  attempt  to  provide  sucli 
service  during  the  life  of  the  franchise.^'  Even  when  a  municipal 
corporation  has,  under  express  legislative  authority,  granted  an  exclu- 
sive street  franchise  jto  a  public  service  corporation,  the  grant  will 
be  strictly  oonstxued,^'  and  it  has  been  held  tliat  a  grant  of  an  exclu- 
sive franchise  to  lay  and  maintain  staoictures  of  a  certain  character 
in  the  public  streets  does  not  preclude  the  municipality  from  itself 
laying  like  structures  in  iis  own  streets  and  engaging  in  competition 
with  the  grantee  of  the  franchise,'*  unless  the  franchise  clearly  so 
declares.**  A  franchise  by  which  the  municipality  ia  expressly  pre- 


Co.  V.  Detroit,  64  Fed.  628,  22  U.  S.  161  N.  Y.  154,  55  N.  E.  662,  46  L.R.A. 
App.  570,  12  C.  C.  A.  365,  26  L.RA.  687,  allirmed  184  U.  S.  354,  22  S.  Ct. 
667.  400,  46  U.  S.  (L.  ed.)  585;  Nortli 

Xotes:  61  L.R.A  80:  22  URA.  Springs  Water  Co.  v.  Taeonia, 
(N.S.)  935-940.  Wasli.  517,  58  Pac.  773,  47  L.R.A.  214. 

And  see  Franchises,  vol.  12,  p.  106     Note:  L.K.A.1015C  445. 
et  seq.  And  see  Franchisbs,  vol.  12,  p.  197 

10.  Bartlesville  Electric  Light,  etc.,  et  seq. 

Co.  V.  Bartlesville  Interuriiau  R.  Co.,      12.  White  v.  Meadville,  177  Pa.  St. 
26  Okla.  453,  109  Pac.  228,  29  L.R.A.  G43,  35  Atl.  605,  34  L.R.A.  567. 
(N.S.)  77  and  note.    And  see  Fkan-      Note:  L.R.A.1915C  439-444. 
ciiisES,  vol.  12,  p.  175  et  seq.  IS.  Stein  v.  Bienville  Water  Supply 

11.  Bienville  Water  Supply  Co.  v.  Co.,  141  U.  S.  67,  11  S.  Ct.  892,  35  U. 
Mobile,  175  U.  S.  109,  20  S.  Ct.  40,  44  S.  (L.  ed.)  622. 

U.  S.  (U  ed.)  92;  Bienville  Water  14.  Hamilton  Gas  Light,  etc.,  Co.  v. 
Supply  Co.  V.  Mobile,  186  U.  S.  212,  Hamilton,  146  U.  S.  258,  13  S.  Ct.  90, 
22  S.  Ct.  820,  46  U.  S.  (L.  ed.)  U32;  36  U.  S.  (L,  ed.)  963;  Capital  City 
Helena  Water  Works  Co.  v.  Helena,  Light,  etc.,  Co.  v.  Tallahassee,  186  U. 
195  U.  S.  383,  25  S.  Ct.  40,  49  U.  S.  S.  401,  22  S.  Ct.  866,  46  U.  S.  (L. 
(li.  ed.)  245}  Meridian  v.  Farmers'  ed.)  1219;  Qlenwood  Springs  v.  Glen- 
Loan,  etc.,  Co.,  143  teA.  67,  74  C.  C.  wood  Li^t,  etc.,  Co.,  202  Fed.  678, 
A.  221,  6  Ann.  Cas.  599;  Syracuse  121  C.  C.  A  88,  L.R.A.1915C  438  and 
Water  Co.  v.  Syracuse,  116  N.  Y.  167,  note. 

S2  N.  E.  381,  5  L.R.A.  540;  Skanea-  15.  Walla  Walla,  v.  Walla  Walla 
t«les  Water  Works  Co.  t.  Skaneatelea,  Water  Co.,  172  U.  S.  1,  19  8.  Ct  77, 

1151 


Digitized  by 


i  420  MUNICIPAL  CORPORATJONB  .  19  E.  C-  I* 

eluded  from  entering  into  competition  with  the  grantee  does  not  pre- 
vwit  tlie  grant  of  a  similar  franchise  to  another  company.** 

426.  Judicial  Control  of  Grantiiig  of  Franchises;  Remedy  of  Mimici- 
pality  for  Unauthorized  Use  of  Streets. — The  grant  of  a  franchise  or 
license  to  lay  railroad  tracks  and  run  cars  in  a  city  is  not  exempt 
from  judicial  control;  but  may,  in  a  proper  case,  be  restrained  by  a 
court  of  competent  jurisdiction.*'  When,  however,  a  munic^)al 
corporation  has  been  expressly  authorized  by  the  legislature  to  permit 
the  location  of  tracks  in  the  street,  the  exercise  of  the  discretion  of 
the  municipal  authorities  in  granting  such  permission  cannot  be 
reviewed  by  the  courts,  unless  such  exercise  of  discretion  is  fraudulent 
or  manifestly  abusive  or  oppressive.**  Thus  the  court  will  not  inter- 
fere because  the  municipal  authorities  have  authorized  tiie  laying 
of  double  tracks  in  a  street,**  or  have  permitted  the  location  of  tracks 
at  the  side  of  a  street,^^  or  have  allowed  a  railroad  to  be  o{$erated 
in  a  s^:«et  for  the  purpose  of  carrying  freight.*  It  has  been  held, 
however,  that  when  a  municipal  corporation  has  granted  an  exclu- 
sive franchise  and  is  apparently  about  to  grant  a  franchise  to  others 
in  violation  of  its  contract,  the  holder  of  the  first  franchise  may  not 
have  the  municipality  enjoined  from  granting  the  new  franchise,  but, 
such  a  grant  being  void,  may  have  the  enjoyment  of  it  restrained 
when  it  is  attempted  to  make  use  of  it.'  A  municipal  corporation 
may,  by  force,  resist  the  unauthorized  construction  of  street  railway 
tracks  upon  its  starts,*  or  it  may,  instead  of  resorting  to  force,  have 
the  unauthorized  erection  of  structures  in  its  streets  by  public  service 
corporations  enjoined.* 

43  U.  S.  (L.  ed.)  341;  Vicksburg  v.  62  S.  E.  391,  25  L.R.A.(N.S.)  1278. 
Vicksburg  Waterworks  Co.,  202  U.  S.  19.  Kennelly  v.  Jersey  City,  57 
453,  26  S.  Ct.  G60,  50  U.  S.  (L.  ed.)  N.  J.  L.  293,  30  AU.  531,  26  L.R.A. 
1102,  6  AniL  Cas.  253.  281. 

16.  Walla  Walla  v.  Walla  Walla  20.  Wagner  v.  Bristol  Belt  line  R. 
Water  Co.,  172  U.  S.  1,  Ifl  S.  Ct.  77,  Co.,  108  Va.  594,  62  S.  E.  391,  26 
43  U.  S.  (L.  ed.)  341.  L.RA.(N.S.)  1278. 

17.  People  V.  Sturtevant,  9  N.  T.  1,  Kipp  v.  Davis-Daly  Copper  Co., 
263,  59  Am.  Dec  536.  Generally  as  to  41  Mont.  509,  110  Pac.  237,  21  Ann. 
the  power  of  courts  to  inquire  into  the  Cas.  1372,  36  L.R.A.(N.S.)  666. 
motives  of  municipal  oflBicera  in  grant-  2.  Montgomery  Qas-Light  Co.  v. 
ing  franchises  and  to  detemaine  the  Montgomery,  87  Ala.  245,  6  So.  113,  4 
validity  of  municipal  franchises  in  ae-  L.R.A.  616;  Des  Moines  Gas  Co.  ▼. 
tions  to  enjoin  the  eommissioa  of  acts  Des  Moines,  44  la.  605,  24  Am.  Rep. 
thereunder,  see  Frahohisks,  vol  12,  756. 

p.  190  et  seq.  3.  Los  Angeles  R.  Co.  v.  Los  An- 

18.  Kipp  v.  Davis-Daly  Copper  Co.,  geles,  152  Cal.  242,  92  Pat  490,  125 
41  Mont.  509,  110  Pae.  237,  21  Ann.  A.  S.  B.  54,  35  LJt4.(K^.)  1269  and 
Cas.  1372,  36  L.R.A.(N.S.)  666;  Ken-  note. 

nelly  v.  Jersey  City,  57  N.  J.  L.  293,  30  4.  Stamford  v.  Stamford  Horse  R, 
Atl.  531,  26  USA..  281;  Wagner  t.  Co.,  56  Cobb.  SSl^  Ifi  AtL  749, 1 1<^-1. 
Bristol  Belt  line  R.  Co.,  108  Va.  594,  375. 
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427.  InpoRtion  of  Conditloiis. — ^When  a  municipal  corporation  haa 

the  power  to  gnuat  or  refuse,  in  its  discretion,  permission  to  a  public 
aurice  oompwy  to  occupy  the  streets  with  its  structures,  whether  such 
permisBum  be  cailed  a  franchise,  a  license,  a  pomit  or  a  mere  designa- 
tion of  the  streets  to  be  occupied,  it  may  grant  such  permission  sub- 
ject to  such  conditions  as  it  sees  fit  to  impose  '  provided  only  that  they 
are  not  against  public  policy  or  in  derogation  of  any  right  the  com- 
pany may  have  under  its  franchise  from  the  state.  The  municipal- 
ity, by  means  of  such  conditions,  may  impose  obligataons  upon  the 
company  which  it  would  have  no  power  or  authority  to  impose  imder 
its  general  charter  powers,  and  if  the  company  accepts  the  grant  it 
is  bound  by  the  conditions  and  is  estopped  to  question  their  valid- 
ity.* One  of  the  conditions  which  a  municipal  corporation  can  law- 
fully attai^h  to  the  grant  of  a  franchise  is  the  payment  of  money; 
and  the  payment  need  not  be  such  as  is  imposed  upon  all  others 
aimilarly  situated,  as  in  the  case  of  a  tax,  or  the  equivalent  of  the 
cost  of  inspection  and  replacement,  as  in  the  case  of  a  license  fee 
imposed  pnder  the  police  power,^  but  may  be  a  definite  sum  arbi- 
trarily selected,  and  if  the  company  does  not  wiiah  to  pay  it  it  need 
not  accept  the  franchise.®  So  the  municipality  may  require  as  a 
condition  of  the  franchise  that  the  grantee  tibereof  agree  to  seU 
the  works  to  the  municipality  at  a  valuation  to  be  detmnined  in 
a  specified  way  whenever  the  municipality  shall  require  it,  or  at  the 
end  of  a  designated  period,  and  it  has  been  held  that  the  right  to 
purchase  the  works  thus  estabhahed  may  be  asragned  by  the  munici- 
pality to  a  third  person.'  Or  the  municipality  may  stipulate  as  to 
the  maximum  rates  to  be  charged.'**  After  oonditiona  have  been 
accepted  and  acted  upon  by  the  grantee  of  the  franehiae,  the  munici- 

6l  SoQtbeni  Pae.  Co.  v.  Portland,  176  HL  253,  62  N.  B.  880, 68  A  S.  B. 
227  U.  S.  559,  33  S.  Ct  308,  57  U.  S.  188,  66  I1.B.A.  959. 
(L.  ed.)  642;  Chicago  Qen.  B.  Co.  r.  A  percentage  tax  npon  tlie  grosa  re- 
Chicago,  176  lU.  253,  52  N.  E.  880,  66  eeipts  of  a  atreat  railway  eompmy. 
A.  S.  B.  188  and  note,  66  L.B.A.  069;  within  the  limits  of  a  city,  imposed  in 
TndianapoHs  v.  Consumers'  Oaa  Trnat  consideration  of  the  giant  di  a  fran- 
co., 140  Ind.  107,  39  N.  B.  433,  49  A.  ehiae  to  nae  the  atreetq,  does  not  appl^ 
S.  B.  183, 27  L.R.A.  514;  State  v.  Coiv  to  the  company^  private  ri^ts  of  way 
rigan  OookA.  St.  B.  Co.,  85  Ho.  968,  in  territoiy  afterward  annexed  to  the 
66  Am.  Bep.  361.  taty,  but  doea  app^  to  private  gnuita 

Note:  61  LB.A  78.  of  rights  of  way  in  what  afterwards  be- 

And  sea  nuiTGHiaMf  voL  12,  p.  193  come  streets  ox  the  city,  and  to  legia- 

«t  aaq.  lative  zrante  of  r^^  of  ms  in  h^- 

6.  Soothcni  Pac.  Co.  v.  PcHrtland,  ways  tiiat  becmne  ' streets  of  the  eity 

227  U.  S.  659,  33  8.  Ct.  308,  67  U.  S.  by  annexation.    Baltunore  v.  United 

(L.  ed.)  642;  Chicago  Oen.  B.  Co.  v.  Bra.,  eie.,  Co.,  207  Hd:  2S0,  68  Atl. 


>,  176  HI.  253, 52  N.  E.  880,  68  SOT,  14  l4.BA.(K.S.)  806. 
_  8.~B.  188,  66  L.BA..  959.  9.  De  Hotte  v.  Valpaiaiso,  161  Ind. 

7.  See  supra,  par.  251  et  eeq.  319,  67  K.  E.  986,  66  UBA.  117. 

8,  Chicago  Gen.  B.  Co.  v.  Chicago,     10.  See  sapra,  par.  161.  -  ■'■ 
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polity  cannot  make  tbem  more  onerous  without  the  cotisent  of  the 
grantee."  Power  to  authorize  the  use  of  streets  by-  public  service 
companies  includes  the  power  to  take  a  bond  from  such  a  company 
conditioned  upon  its  prompt  completion  of  the  work  of  erecting  its 
structures.'* 

428.  Franchise  as  a  Property  Right — When  a  municipal  corpora- 
tion by  virtue  of  authority  expressly  or  impliedly  delegated  to  it  by 
the  le^slature  lawfully  grants  permission  to  a  public  service  corpo- 
ration to  lay  its  rails,  pipes,  wires  or  other  structures  in  k  public 
highway,  and  does  not  expressly  reserve  any  power  of  rescinding 
its  grant,  the  permission  so  granted  is  not  a  mere  license  revocable 
at  the  will  of  the  municipal  authorities,  but,  whether  it  be  called  a 
franchise,  an  easement,  an  incorporeal  hereditament  or  by  any  other 
name,*'  it  is  a  property  right  protected  by  the  constitution  from 
arbitrary  revocation,  impairment  or  destruction  by  the  municipal 
authorities.^*  A  municipal  corporation  cannot^  howeverj  divest  itself 

11.  State  V.  Corrigan  Consol.  St,  B.  100,  33  S.  Ct.  967,  57  TT.  S.  (I*,  ed.) 

Co.,  85  Mo.  263,  55  Am.  Rep.  361.  1410;  Husaell  v.  Sebastian;  233  U.  S. 

18.  Salem  v.  Anson,  40  Ore.  339,  67  195,  34  S.  Ct.  517,  58  TJ.  8.  {h.  ed.) 

Pae.  100,  91  A.  S.  B.  486,  56  L.R.A.  912,  Ann.  Caa.  1914G  1282;  Kew  York 

169.  Electric  Lines  Co.  v.  £mpire  City  Sub- 

13.  Louisville  v.  Cumberland  Tele-  way  Co.,  235  U.  S.  179,  35  S.  Ct.  72, 

phone,  etc.,  Co.,  224  U.  S.  649,  82  S.  59  U.  S.  (L.  edO  184,  Ann.  Cas.  1915A 


14.  New  Orleans  Gas-Uglit  Go.  r.  Fed.  1,  77  C.  C.  A.  267,  8  Ann.  Cas. 

Louisiana  light,  etc..  Producing,  etc.,  614,  12  L.B.A.(N.S.)  736;  Weller  v. 

Co.,  115  U.  8.  650,  6  S.  Ct.  252,  29  V.  Gadsden,  141  Ala.  642,  37  So.  682,  3 

S.  (L.  ed.)  516;  New  Orleans  Water-  Ann.  Cas.  981;  Gregsten  v.  Chicago, 

Works  Co.  V.  -RiTOray  116  U.  S.  674,  6  145  111.  451,  84  N.  E.  426,  36  A.  S.  R. 

S.  Ct.  273,  29  U.  S.  (L.  ed.)  625;  Walla  496  and  note;  People  v.  Suburban  R. 

WaUa  V.  Walla  Walla  Water  Co;,  172  Co.,  178  lU.  594,  53  N.  E.  349,  49 

U.  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  L.R.A.  650:  Williams  v.  Citizens'  R. 

341;  Detroit  v.  Detroit  Citizens'  St.  Co.,  130  Ind.  71,  29  N.  E.  408,  30  A. 

Ry.  Co.,  184  U.  S.  368,  22  S.  Ct  410,  S.  R.  201,  16  L,R.A.  64;  Spencer  v. 

46  U.  S.  (L.  ed.)  592,  affirming  64  Andrew,  82  la.  14,  47  N.  W.  1007,  12 

Fed.  628,  22  U.  S.  App.  570,  13  C.  C.  LJIJL.  115;  New  Orleans  v.  Great 


Co.  V.  Boise  City,  230  U.  S.  84,  33  S.  L.R.A.  255  and  note;  Rochester  v. 
a.  997,  57  U.  S.  (L.  ed.)  1400;  Old  Rochester  R.  Co.,  182  N.  Y.  99,  74  N. 
Colony  Trust  Co.  v:  Omaha,  230  U.  S.  E.  953,  70  L-RJL  773;  Western  Sav. 


Ct.  572, '56X1.  S.  (L.  ed.)  934. 


A.  365,  26  L.R.A.  667;  Louisville  v. 
Cumberland  Telephone,  etc.,  Co.,  224 
U.  S.  649,  32  S.  Ct.  572,  56  U.  S.  (L. 
ed.)  934;  Grand  Trunk  Western  R.  Co. 
V.  South  Bend,  227  U.  S.  644,  33  S. 
Ct.  303,  57  U.  S.  (L.  ed.)  633,  44 
UR.A.(N.S,)  405,  reversing  174  Ind. 
203,  8fl  N.  E.  885,  91  N.  E.  809.  36 
L.R.A.(N.8.)  850;  Owensboro  v,  Cum- 
berland Telephone^  etc.,  Co.,  230  U. 
S.  58,  33  S.  Ct.  988,  57  IT.  8.  (L  ed.) 
1389)  Boise  Artesian  Hpt,  etc..  Water 


Southern  Telephone,  etn.,  Co.,  Ia. 
Asm.  41,  3  So.  633,  8  A.  S.  B.  602; 
Stevens  v.  Hnskiegon,  111  Uieh.  72,  60 
N.  W.  227,  36  L.R.A.  777;  State  v. 
Corrigan  Consol.  St  R.  Co.,  85  Ho. 
268,  66  Am.  Rep.  361;  Hudson  Tele- 
phone Co.  Jersey  City,  49  N.  J.  L. 
303,  8  Atl.  123,  60  Am.  Rep.  619;  Mil- 
han  V.  Sharp,  27  N.  T.  611,  84  Am. 
Dee.  314;  People  v.  O'Brien,  111  N. 
T.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2 
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of  its  control  over  the  stieetB  by  granting  m  absoliiialy  irrevocabk 
franchise^  since  a  franchise,  like  any  other  pix^erty,  may  .  be  taken 
by  ^inent  d(»nain  upon  the  payment  of  just  compensation.'*  When 
tihe  charter  of  a  municipal  corporation  expi<eaBly  fffovides  Uuit  all 
franchises  and  privileges  gnuxtod  by  the  eorporation  should  be  lim- 
ited to  a  specified  number  of  years,  the  franeluBe  of  a  pi^c  service 
ooiiq)any  granted  by  such  municipality  expiree  at  the  «id  of  the 
specified  time.  The  limitation  is  aa  much  a  part  of  the  franchise 
as  if  it  was  expressly  included  therein.^*  The  expitati^  <x  repeal 
of  ih»  charter  of  the  corporation  to  which  ihe  franchise  was  granted 
does  not  destroy  the  franchise  and  it  still  remains  the  property  of 
the  stockholders  of  the  corporation.*'  A  franchise  granted  by  a 
municipal  corporation  wiliiout  legislative  authority,  express  or  im- 
plied, or  in  excess  of  its  charter  powers,  or  in  violation  of  the  con- 
stitution of  ^e  state,  is  void,  at  least  to  the  extent  of  the  illegal  excess, 
and  even  if  it  has  been  accepted  and  acted  on  by  thd  grantee  in  good 
faith  creates  no  ri^ts  by  estoppel  or  otherwise  which  the  constitu- 
tion will  protect,*'  but  if  the  legislature  ratifies  the  grant  of  a  fran- 
chise by  a  mOnicipal  corporation  which  was  originally  ulix&  vires, 
it  will  be  protected  to  the  same  extent  as  if  it  was  originally  valid.** 
And  when  a  municipal  corporation  having  power  to  grant  a  particu- 
lar franchise  undertakes  to  grant  it,  and  the  grantee,  believing  that 
it  has  a  valid  franchise,  proceeds  to  wect  its  structures  in  the  street 
and  to  exercise  such  franchise  with  the  knowledge  and  without 
the  <^jection  of  the  municipality,  the  latter  will  be  estopped  from 
asserting  the  invalidity  of  the  franchise  on  account  of  defects  in  the 

Fund  Soe.  t.  Phil«deIpUa,  81  Pa.  8t  l4^.A.  255.  And  see  Fkanohisbs^  vol. 


Note :  Ann.  Cas.  1916A  898-902.  18.  Home  Telephone,  etc,  Co.  V.  Lob 

And  see  Franchises,  vol.  12,  pp.  Angeles,  211  U.  S.  265,  29  8.  Gt  50, 
175,  179,  207,  213.  53  U.  S.  (L.  ed.)- 176;  Murray  v.  Pooa- 

The  BBme  rale  a^pliea  to  a  frandiiM  teUo,  226  U.  S.  818,  33  B.  Ct.  107»  57 
to  eraot  atroetorefi  in  navigable  waters.  V.B.  (L.  ed.)  239}  Onod  Tnuik  Weet- 
Cfhicago  V.  Vaa-Ingen,  162  IlL  624,  38  epi  B.  Co.  V.  Sontfa  Bend,  227  TJ.  B. 
Vr.  E.  894,  43  A.  S.  285.  And  see  644,  33  S.  Ct  303,  57  U.  S.  (U  ed.) 
Watbrs.  633,  44-  I,.R.A.(N.S.)  406,  reversing 

16.  Lake  Roland  El.  R.  Co.  v.  Bal-  174  Ind.  203,  80  N.  E.  885,  91  N.  E. 
tinH>re,  77  M<L  362,  26  AHL  610,  30  809,  36  LJt.A.(N.S.)  860;  EUsabeth 
L.R.A.  126.  City  V.'  Banks,  160  N.  C,  407,  .64  S. 

16.  Denver  t.  New  York  Tnat  Co.,  E.  189,  22  L.R.A.(N.B.)  926;  State  v. 
229  U.  S.  123,  33  B.  a.  667, 67  U.  S.  Bi^erior  Court,  67  Wash.  37, 120  Pac 
(L.  ed.)  1101.  861,  Ana.  Ca&  1018D  78,  L.R.A.1916C 

17.  Detroit  Citians  6t  B.  Co.  v.  287. 

Detroit,  64  Fed.  628,  22  V.  8.  App.  ■  Note:  Ann.  Gas.  1816A  904. 
670,  12  a  a  A.  366,  20  LJUA.  667:     10.  Miiineapolis  v.  Uineapolis  St  R. 
People  V.  CBriea,  m  N.  T.  1, 18  N.  Co.,  216  U.  S.  417,  30  S.      218,  .64 
E.  602,  7  A.  S.  B.  684  and  note,  2  U.  8.  (L.  ed.)  269L 
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mecution  of  the  power.**  Oonvenely  a  public  aerrioe  company  nideh 
tiikea  and  retains  all  the  advantages  and  benefits  of  an  ordinance  ondor 
vhieh  it  is  permitted  to  operate  its  works  in  the  straeto  cannot  escape 
ibe  performance  of  duties  to  the  public  imposed  upon  it  by  the  ordi- 
nance, on  the  giound  that  Uie  ordinance  and  the  dntiea  imposed  by 
it  are  ultra  vires  both  the  municipality  And  the  company.' 

429.  Acceptance  of  Franchise. — The  recognition  of  a  franchise  to 
maintain  structures  m  a  public  highway-  as  a  right  protected  under 
Uie  constitntioai :  whether  tho  franchise  is  considend  as  property 
which  cannot  be  taken  without  due  process  of  law,  or  as  a  contract 
the  obligation  of  which  cannot  be  impaired,  is  bfued  upon  a  contrac- 
tual relation  between  the  grantor  and  grantee  of  the  franchise.  Until 
accepted  by  the  grantee,  the  ordinance  permitting  the  use  of  the  streets 
is  a  mere  olfer  which  may  be  witibdrawn  at  any  time,'  but  once 
accepted  it  becomes  a  binding  contract,  the  performance  of  which 
by  the  grantee  of  the  franchise  can  be  compelled  by  mandamus,* 
and  it  is  ec^ually  binding  upon  the  grantor.*  It  was  formerly  con- 
sidered that  the  franchise  was  not  accepted  and  did  not  become  irrev- 
ocable until  the  grantee  had  accepted  it  in  fact  by  constructing  the 
proposed  works,  and  it  has  even  been  held  that  when  the  grantee 
of  the  franchise  knew  it  was  to  be  revoked  at  the  next  meeting  of 
the  municipal  council  and  proceeded  with  unusual  and  unseemly  haste 
to  complete  the  works  in  the  meantime  he 'thereby  acquired  no  rights 
which  the  municipality  was  bound  to  reject.*  It  was  afterwards 
decided,  however,  ^at  when  a  single  and  specific  franchise  was  acted 
upon  by  the  construction  of  part  of  the  works  authorized  hereunder, 
the  right  to  construct  the  remainder  of  the  works  could  not  be  subse- 
quently withdrawn,*  and  it  was  finally  held  that  there  might  be  a 
binding  acceptance  before  any  work  was  actually  performed.  These 
municipal  consents  are  intended  to  afford  the  basis  of  an  enterprise 
with  reciprocal  advantages,  and  it  would  be  virtually  impossible  to 
fulfil  the  manifest  intent  of  the  legislature  and  to  secure  the  benefits 
expected  to  flow  from  the  privileges  conferred,  if,  in  the  initial  stages 
of  the  enterprise  when  the  necessary  proceedings  preliminary  to  the 
execution  of  the  proposed  work  are  being  taken  with  promptness, 
or  when  the  work  is  ,  under  way,  the  municipal  consent  shcmld  be 

SO.  Hagentown  t.  Hageretown  B.  180,  206;  Oab,  vol.  12,  p.  879  et  seq. 
Co.,  123  Md.  183,  01  Ail.  170,  Ann.     5.  Lake  Roland  £1.  B.  Co.  v.  Bal- 

Cas.  1916B  1267  and  note.  timon,  77  Md.  S62,  26  Atl.  610,  20 

1.  People  r.  Snbta-ban  B.  Co.,  178  L.R.A.  126. 

HI  604,  63  N.  &.  349,  49  L.B.A.  650.     6.  Grand  Trunk  Western  R.  Co.  v. 

2.  Note:  Ann.  Cas.  1915A  899,  900.  Sqnth  Bend,  227  D.  6.' 544,  33  S.  Ct. 
And  see  Frutchisbs,  vol.  12,  pp.  180,  303,  57  U.  8.  (L.  ed.)  633,  44  L.R.A. 


3.  People  V.  Subuiban  R.  Co.,  178  N.  B.  885,  91  K.  £.  809,  36  UK^. 
BL  694,  63  N.  E.  3«,  49  IiJt.A.  650.  (N.S.)  860.  .     ,  - 

i.  And  lee  Faurcmsis,  vol.  12,  pp.  . 
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anbject  to  revocation  at  any  time  by  &e  anttioritiee,  not  upon  the 
ground  that  the  contract  had  not  beini  perfomted,  or  that  any  txm- 
dition  thereof,  ezpresB  or  implied,  had  been  broken,  but  beoAUBe  as 
yet  no  contract  whatever  had  been  made  and  there  was  nothing  but  a 
Boenae  which  might  be  withdrawn  at  pleasure.  Grants  like  those 
under  consideration  are  not  nude  pacts,  bat  rest  upon  obligations 
expressly  or  impliedly  assumed  to  carry  on  the  undertaking  to  which 
they  relate.  They  are  made  and  received  with  the  understanding 
that  the  recipient  is  protected  by  a  contractual  right  from  the  moment 
the  grant  is  accepted  and  during  the  course  of  performance  as  contran- 
plated,  as  well  as  after  tiiat  perfolrmanee.* 

430.  Necessity  that  Franchise  Be  Exercised  within  Reasonable 
Time;  Transfer  by  Grantee. — ^While  the  grant  of  a  franchise  becomes 
effective  when  made  and  accepted  and  the  grantee  is  thus  protected  in 
starting  the  enterprise,  it  has  always  been  recognized  that,  as  the  fran- 
chise is  given  in  order  that  it  may  be  exercised  for  the  public  benefit, 
the  failure  to  exercise  it  as  contemplated  is  ground  for  revocation  or 
withdrawal.  In  tihe  cases  where  the  right  of  revocation  in  the  absence 
of  express  condition  has  hem  denied,  it  will  be  found  that  there  has 
been  performance  at  least  to  some  substantial  Mtent  or  tiiat  the  grantee 
is  duly  proceeding  to  perform.  And  when  it  is  said  that  there  is 
vested  an  indefeasible  interest,  easement,  or  contract  right,  it  is  plainly 
meant  to  refer  to  a  franchise  not  only  granted  but  exeidsed  in  con- 
formity with  the  grant  It  is  a  tacit  condition  annexed  to  grants 
of  franchises  that  they  may  be  lost  by  misuser  or  nonuser.*  The 
obligation  on  the  part  of  tiie  holder  of  a  municipal  franchise  ia  a 
personal  one,  and  it  has  no  right  to  lease  its  worics  and  privileges 
to  a  third  party.* 

431.  Effect  of  Reservatiott  of  ^ower  to  Amend  or  Repoal^When 
an  ordinance  granting  a  franchise  expressly  reeervea  the  ri^t  of 
amendment  or  repeal,  of  course  an  exwcise  of  this  power  violates  no 
constitutional  ri^ts  of  the  holder  of  the  fiianchiqe,'*  but  power 
leserred  to  alter  or  ameod  a  fiaachise  do«  not  authorize  its  repeal,^' 

7.  New  Tork  Eleetrie  tmm  Co.  flhOIy,  FauroHiaM,  'mL  12,  pp.  IM, 
Empire  <^  Subway  Co.,  285  U.  8.  200. 

ITS.  35  8.  Ct  72,  69  U.  8.  (U  ed.)  10.  SouUnrn  Faa  Co.  v.  Portkmd, 
m  Ami.  Cm.  IMAA  M6.  -And  see  227  U.  S.  550,  83  S.  Ct  308,  67  U.  & 
VAMCBMm,  VOL  12,  pp.  180,  102,  (L.  ed.)  042;  State  v.  St  Paol  City  B. 
193.  Co,  117  Mimi.  316,  136  N.  W.  91%, 

8.  New  Tork  Eleetrie  Uatm  Co.  v.  Ann.  Cas.  ldl3D  130. 
Binpira  Citr  Svbwa;  Co.,  236  V.  8.     KbtorAna.  Cas.  UUA  001 

179,  86  8.  Ct  72,  60  V.  8.  (L.  ed.)  Aad  sm  VmAMimum,  vol  18,  p.  3U 
184,  Ami.  Cas.  iei6A  906.  eC  Hq. 

0.  YisaHa  Gas,  etc,  light  Co.  t.     11.  OwouAoro  t.  CnmlMsiand  Telo* 
Sims,  104  Cal.  m  37  Pae.  1042,  48  |»koiM,  eta,  Go^  280  U.  B.  :68;  33 
aTs!  R.  106  and  aoto.  AaA  aaa  cm-  Ct  flW,  87  U.  B.  (L.  oi)  1880. 
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or  the  amendment  of  the  franchise  in  such  a  way  as  in  effect  to  defeat 
ihe  grant,^*  nor  does  power  reserved  to  amend  a  franchise  in  case 
of  necessity  justify  its  amendment  when  no  necessity  exists.'*  Wlien 
it  is  expressly  provided  by  the  constitution  of  the  state  or  by  the  charter 
of  the  municipality  that  every  frandiise  granted  by  it  shall  be  subject 
to  alteration,  amendment  or  repeal,  the  right  to  alter,  amend  or  repeal 
is  as  much  a  part  of  a  franchise  as  if  it  was  written  in  in  terms,' ^ 
and  it  has  been  held  tiiat  a  constitutional  pFoyisicm  that  every  giant 
of  a  franchise  shall  be  revocable  appliee  npt  only  ta  grants  by  the 
legislature  but  to  franchisee  granted  by  a  municipal  corporation  as 
well.'*  The  reservation  of  power  to  amend  or  r^eal  the  charter  of 
a  oorporation  affc^  no  warrant  /or  impairiiig  ita  fcanchisea  ro^ect- 
ing  the  use  of  streets." 

432.  Sulf  jection  of  Grantee  to  Police  Regulations. — Tljie  grant  of  a 
franchise  to  a  public  service  corporation  to  erect  aixd  maintain  its 
structures  in  .the  public  streets  does  not  exempt  the  grantee  of  the 
franchise  from  Uia  .power  of  .  the  municipality  to  subject  it  to  reason* 
able,  police  regulations  enacted  in  behalf  of  ttie  public  health,  morals 
or  safety,  even  if  the  vahie  of  the  franchise  ia  thereby  impaired. 
A  municipal  ooiporation  cannot,  however,  lay  hold  of  the  inconven- 
iences to  the  public  which  must  have  been  contemplated  and  consid- 
ered when  the  franchise  was  granted  and  make  them  t^e  basis  of  a 
police  regulation  which  in  effect  annuls  the  franchise  altogether." 
Whether  a  municipal  corporation  which  has  granted  a  public  serv- 
ice  coiporfvtion  a  franchise  which  has  been  acted  upon  and  accepted 
by  the  .erection  of  expensive  structures  in  the  streets  in  accordance 
with  the  t^ms  of  the  f^canchise  may  under  its  general  police  powers 
require  the  relocation  of  such  structures  when  in  its  opinion  they 
^xtecfeifi  wil^the  .publip  safety  i|i  such,  a  J:adical  fanner  as  the 
elevaiion  of  railroad,  tracks  so  as.^  avoid  street  crossingis  at  grade  or 

Xi.  Sautlfem  pao.  Co.  V.  Portland,  South  Bend,  227  tJ.  S.  544,  33  S.  Ct 
227  tr.  S.  559,  33  S.  Ct  308,  57  V.  S.  303,  57  U.  S.  (L.  ed:)  633,  44  L.R.A. 
(L.  ed.)  642.  '  '  (K.SO  405»  Kvemng  174  liid.  803,  8t 

IS.  Old  Colony  Troat  Co.  t.  Omaha,  N.  E.  885,  91  N.  E.  809,  36  L.R^. 
280  U.  .&..X00,  88  S-dk  flfi7,  Vl.JJ^  &  {2^.S.)  850  and  sote.-  MA  see  supn, 
(L.ed.)  1410.  '   par.  160.    S«ct  «lso  Fsak«^ss9„  voir 

14.  San  Antoaio  Tcaotion  Co^v.  Alt-  1%  p.  209  «t  scq. 


U.  8.  (L.  (d.)  4fll-;  Mncwy  v.  Poc»r  S.  223,  25  S.  Ct.  18,  49U  S.  (t,  ed.) 
tolIo,  .326  U.  8..  318,  33  STCt.  107,  67  169,  reversing  139  CaL  179,  72  Pac 


16.  New  Deoatur  .v.  Amcrieaa  Tele-  Westeizi  R.  Ca  v.  South  Bend,  227  U. 

pfaone,  ete.^  Co.,  176  Ala.  492,  68  So.  S.  544,  33  S.  Ot.  303,  67  U.  S.  (L.  ed.) 

613,  Ann.  Cas.  1915A  875,  distinguiab.  633,  44  Ii.R.A.(N.S.)  405,  reversing 

ing  WeUer-v.  fiadaden,  141  Ala.  642, 37  174  Ind.  203,  89  N.  E.  885,  91  N.  B. 

So.  .eaZi  3  Ann.  Oaa.  98L  809,  86  LJU..(N.S.}  850  and  not*. 

16.  N«t«l  Ann.  C«a.iL915A  904^         Mote:  Ana,  Can,  1916A  90S.  - 

17.  Grand  Tnmk  Western  B.  Co.  Y.'  .. 


gelt,  200  V.  B.  304^  20  S.  Ct  261,  50 


U.  S,  (L.  ed.)  239. 


970,  96  A.  S.  R.  95;  Qmnd  Tnink 
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the  placing  of  overland  wires  underground  is  open  to  considerable 
doubt,'*  and  in  any  event  an  ordinance  of  such  a  character  not  founded 
upon  express  legislative  authority  will  not  be  sustained  by  tl^e  courts 
unless  it  is  reasonable.***  It  seems  that  a  public  service  commission 
may  overrule  regulations  of  a  public  utility  prescribed  by  a  munici- 
pality where  the  municipality  acted  under  mere  implie4  powers  inci- 
dent to  its  authority  to  enact  police  regulations  and  the  commission 
has  spedfio  authority  to  regulate  public  utilities.'  And  in  some  juri»> 
dictions  review  by  the  puUio  service  commission  of  municipal  regu- 
lations of  public  utilities  is  specificany  provided  for  by  statute.' 

433.  Regttla^oa  of  Rates. — municipal  oorpora^Uj  under  its 
general  police  powers,  has  no  authority  to  regulate  or  determine  the 
rates  and  fares  to  he  charged  by  public  service  corporations  doing 
business  within  its  territorial  limits.*  The  mere  grant  of  a  Jtranchise 
to  a  public  service  <^rporation  to  erect  and  maintain  its  structures 
in  the  public  streets  does  not  carry  any  immunity,  from  reasonable 
rate  ji;egulatio9  by  the  l^islature  or  by  the  municipajity  under  ejcpreas 
legislative  authority.*  A  municipal  corporation  may,  however,  with 
express  legislative  authority  make  a  binding  contract  with  the  grantee 
of  a  franchise  determii^ing  its  rates  for  a  specific^  peijiod.*  It  has 
furthermore  been  held  th^  as  incident  to  its  pow^  to  grant  a  fran- 
chise for  the  use  of  the  steeets,  and  to  secure  a  public  service  for  its 
citiwifs,  upion  suc^  t^nns  and  (»}nditions  as  n^ay  be,  f^eed  upon  a 
municipality  may  provide  as  one  of  the  terms  of  the  francliise  that 
the  grantee  of  the  franchise  may  char^  a  specified  rate  for  a  certain 
nuxnner  of  years,  and  if  the  frandiise  is  accepted  and  acted  upon,  it 
becomes  a  contract  which  cannot  be  subsequently  modified  by  the 
legislature  itself  *  An  alleged  grant  of  immunity  from  rate  regula- 

19.  Chioaeo,  eto.,  Co.  v.  Nebraska,  Eminbnt  Douaih,  vol.  1^  pp.  75, 181; 
170  tJ.  &.  57;  18  S.  Ct.  613,  ^  t(.  8.  B^iANCHiSM,  vt>l.  12,  p.  432. 

(L.  ed.)  948;  Chieago  v.  Pittsbtirgh,  4.  State  t.  Tampa  Water  Wo^  Co., 

etc.,  R.  Co.,  244  in.  820,  ll'N.  h,  €22,  67  Fla.  633,  48 , 80.  63fl^  2»  UBuA. 

136  A.  €,  i^'SlA;  State  v.  Indiaiiapelis  (N.S.)  680.  Andisee  Fbutohisss,  voL 

ITmoB  R.  CcL,  160  ind.  4S,  66  N:  B.  12,  p.  2U.' 

163,  60  L.R;A.  -831;  Hoinfeon,  etft,  B.  6.  Mismeftpolis  v.  Bfioneapolis  Si.  B. 

Ok  V.  Dallaa,  98  Tas.  388;  84-  S.  W.  .Co.,  216  U.-  S.  417,  30  S.  CL'  118,  54 

<4S,T0'UB^.8Ge  ahdmite.         -  .  XS.  S.  (L.  ed.)  299.  Wb«tt  tlt«e  is  « 

20.  Chicago  v.  Pittsburgh,  ete.,.R.  nUd-agr«an«nk  betweeo  a  ^  and  » 
Co.,  344  111/220,  91  N.  E.  422, 135  A.  public  service  eorporatio&  as'  to  -  tbs 
S.  R.  316; 'Northwatern  Telephone  zates  to  be  ehaiged  wtthia  the  eit7>  the 
Snh.  Co.-  Uianeapolss,  81  Miitt.  ^rreemrat  coven  tarritos^  kubeeqiiaBt- 
140,  8S  N.  W.  687,  86  N.  W.  OB,  68  ly  aanased  to  the  city.  Peterwn  v. 
L.RJ1. 175.  Taeoma  Ry,,:  etn.,  Co^  60  Wash.  406, 

Note]  70          863, 864.'  Ul  Pm.  338,  340  A.     R.  936. 

1.  itatai  Ann.  Gas.  1916E  1083.  6.  Detroit  n  Detnut  Citizens'  St.  B. 

2.  Cincinnati  ▼.  Publie  UtUitias  Ga,  184  U.  S.  368,  22  fi.  Ct  410,  46 
CamniBaian,  Ot  Ohie.Bt.  331,  110  N.  U.  S,  (L.  ed.)  692;.G]e««bnd  t.  GleiKe- 
S.  461,  Aim.  Cas.  19160  lOBl.  /   .  hind  City  Bs  Oq.,.  IM  9.  Sl  |17,  M  & 

3.  See  tupi%  .p»r.:>16L:-.  Aai  see  Ct.  756, 48  U.  S.            1102;  Oi|ah> 
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tion  or  of  power  to  grant  such  immunity  will,  however,  be  strictly 
construed,'  and  if  the  highest  court  of  a  state  construes  a  statute 
empowering  mimidpal  corporations  to  grant  the  use  t>f  the  streets 
to  public  service  corporations  upon  such  terms  as  tiny  shall  deter- 
mine as  not  authorizing  a  municipality  to  make  a  contract  which 
will  prevent  the  future  exercise  of  the  authority  of  the  state  to  fix 
rates  by  legislative  action,  its  decision  will  be  followed  by  tiie  fedoal 
supreme  conrt.*  A  franchise  fixing  the  maximum  rate  does  not  by 
implication  prevent  the  municipality  from  reducing  the  rate  bdow 
that  specified  in  the  franchise.* 

434.  Taxation. — The  grant  of  a  franchise  to  erect  and  maintain 
structures  in  a  street  does  not  by  implication  constitute  an  agreement 
that  the  franchise  and  structures  ^all  not  be  taxed  at  any  greater 
rate  during  the  life  of  the  franchise  than  was  provided  for  by  law  when 
the  franchise  was  granted.  Thus  a  franchise  to  operate  a  public  serv- 
ice in  the  streets  of  a  city  upon  the  payment  of  a  specified  sum,  whicb 
has  been  duly  accepted  and  undoubtedly  constitutes  a  contract,  is  not 
unconstitutionally  impaired  by  the  imposition  of  an  excise  tax  upon 
the  franchise.  1*  But  where  an  ordinance  granting  the  right  to  lay 
pipes  for  water  in  a  city  street  has  become  a  contaract,  a  sabsequent 
ordinance  purporting  to  charge  a  license  fee  for  such  use,  which  is 
in  roality  rental,  impairs  the  obligation  of  the  contract.^^ 

435.  Inteiference  by  Other  Public  Works. — ^The  grant  of  a  fran- 
chise to  a  public  service  corporation  to  erect  and  maintain  structures 
in  a  public  street  is  always  subject  to  the  implied  condition  tbat  the 
public  retains  the  right  to  improve  the  stnet  or  to  authorize  the  use 
of  the  same  by  other  public  service  corporations,  and  it  is  conaequoitly 
well  settied  that  the  hold^  of  such  a  franchise  is  not  entitled  to  cotd- 
pensation  if  the  use  of  its  stmctnies  is  interfeied  with,  or  if  it  is 
obliged  to  move  their  poaltion  or  altar  their  Gonstruotion  by  reaaon 

Water  Ce.      Omaha,  147  Fed.  1,  77  Note:  «1  L.BJI..  102L 

C.  0.  A.  267,  8  Ajid.  Cas.  614  and  8.  Mihraakee  EJeeth«  Ry.,  etc.,  Co. 

DOte,  12  L.R.A.(N.S.)  736;  Skx^eport  Bailroad  Commisioii,  238  U.  S.  174, 

Traction  Go.  v.  Shnveport,  122  La.  1,  35  &  Ct.  820,  60  U.  8.  (L.  ed.)  12M, 

47  So.  40,  129  A.  S.  R.  346  and  noC»;  affirming  ISS  Wis.  692, 142  K.  W.  401, 

State  v.LaetedeOafl-Iiglit  Co.,  102  Ifo.  Ann.  Cas.  1»16A  911,  hS^JX91SF 

472,  14  8.  W.  974,  16  S.  W.  888,  22  744. 

A.  8.  R.  789.  9.  Cedar  Rapida  Qaa  li^t  Co.  v, 

7.  Freeport  Wat«r  Go.  v.  Freeport,  Cedar  Rapids,  233  U.  S.  666, 32  8.  Ct 

180  U.  8.  687,  31  8.  Ct.  493,  45  U.  a  389,  66  U.  8.  (L.  ed.)  594,  ^finiui« 

(L.  ed.)  079;  DanviUe  Water  Co.  v.  144  la.  426, 120  N.  W.  966,  188  A  8. 

Danville,  180  U.  8.  619,  21  S.  Gt  60S,  R.  299,  48  LJl.A.(N.S.)  1025. 

46  U.  8.  (U  ed.)  096;  Rogers  Paric  10.  8t  Loois     Unitad  R.  Co.,  210 

Water  Go.     Fergus,  180  U.  8.  624,  21  U.  8.  266,  28  8.  Gt  630,  62  U.  S.  (L. 

8.  Ct.  400,  45  n.  8.  (L.  ed.)  702;  ed.)  1054. 

Hnne  Td^ione,  ete.,  Co.  v.  Ixts  An-  11.  Bodsa  Artesian  Hot,  eto.,  Water 

selflB,  ail  U.  S.  266^  99  8.  Ct  60,  68  Go.     Boise  City,  230  U.  B.  84,  88  & 

IT.  8.  (L.  «L)  m»  Ct  M7,  67  U.  &  <U  ed.)  1400. 
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of  a  ohonge  in  the  grade  of  the  street  or  its  improvemeiit  by  the  munici- 
pal anthodtiee  in  acme  other  way/'  or  even  when  a  like  injury  is 
caused  by  the  erection  of  structures  in  or  across  the  street  by  another 
public  service  corporation  acting  under  authority  of  law.^*  between 
twa  public  service  corpcmtions,  however,  unless  the  interferraice  is , 
necessary  from  the  very  nature  of  the  new  use,  the  company  holding  ' 
the  later  franchise  must  erqct  its  stxucturea  so  as  to  avoid  interfer^ce 
with  those  already  there  as  far  as  is  reasonably  po^ble.^^  The 
injury  to  which  the  holder  of  a  franchise  must  submit  without  com- 
pensation is  only  such  injury  as  results  from  other  public  improve- 
ments or  from  the  legitimate  use  of  the  streets,  and  it  is  ^titled  $o 
compensation  when  its  s^uctures  are  damaged  or  interfered  witib  by 
such  an  extraordinary  use  of  the  street  as  the  moving  of  a  house 
therein." 

436.  Ownership  of  Structures  Placed  in  Street  under  Franchise.— 
The  structures  Imd  in  the  stre^  under  a  franchise,  although  attached 
to  the  soil|  remain  personal  property  and  belong  to  tlte  corporation 
which  laid  them.  They  cannot  be  lawfully  used  by  another  corpo- 
ration without  compensation  to  their  owner.'*  A  municipal  corpo- 
ration does  not  by  the  mere  grant  of  a  franchise  to  a  puUic  service 
corporation  become  the  owner  of  the  tangible  property  used  in  operat- 
ing the  service,  nor,  unless  the  ordinance  granting  the  franchise 
expressly  so  provides,  can  it  become  such  owner  by  the  forfeiture  or 

12.  Mew  OrldBiia  Gas  light  Go.  r.  890,  20  A.  S.  B.  650,  12  UB.A.  634-, 
Vew  OrleanB  Drainage  ComadaBion,  Cnmberlsnd  Tel.,  tta*,  Co.  t.  United 
197  U.  S.  453,  25  &  Ct  471,  40  U.  S.  Eleotho  R.  Co.,  03  Toon.  «»2, 20  S.  W. 
(L.  ed.)  831:  Andeiwm  v.  Fuller,  51  104,  37  L.BA.  236. 
Fla.  380,  41  So.  684, 120  A  S.  B.  170,  14.  Edison  Electrie  light,  eta,  Co.  v. 
6LJt.A(N.S.)  1026  and  note;  ChicB-  Merdhants',  ete.,  Eleetrie  Ltglit,  ete., 
go,  etc.,  B.  Co.  T.  Quincy,  136  lU.  663,  Co.,  200  Pa.  St  200,  40  Aa  766,  86 
1l7M.E.108;2d  A.S.B.384;Sirfa7V.  A.  8.  B.  mjiRntland  SJeetrie  Ught 
Citisens'  B.  Co.,  48  Md.  168,  30  Am.  Co.  v.  Marble  City  Electrie  lig^t  &>., 
Btt.  466:  Detroit,  ete.,  By.  v.  Bail-  66  Yt.  377,  26  AtL  635,  36  A.  S.  B. 
toad  ComTr,  127  Hicb.  210,  86  N.  W.  868  and  not^  20  LJIA.  82L  .  See  a]w» 
84^  02  LMJl.  140,  affirmed  180  U.  S.  Dee  Ifeines  City  B.  Co.  T.  D«b  Moines, 
383,  23  S.  Ct.  640,  47  U.  8.  (U  ed.)  00  la.  770,  68  N.  W.  006,  26  L3.A 
360 ;  ColimLbua  Oasligiit  Co.  v.  Colom-  767,  in  whidi  the  saine  rule  was  implied 
boa,  60  Ohio  St  66.  83  N.  E.  202^  40  in.  the  ease  pf  interferenoe  with  street 
A.  S.  B.  648^  10  L.BA.  610;  Seranton  nulwaytraakB  by  a  oiiy  aawv. 
Qam.  ete.,  Go.  v.  Seranton,  214  Pa.  St.  16.  Williaioi  v,  Gitiseoi^  B.  Co.,  130 
68&  64  Atl.  8^  6  Ann.  Cas.  388  and  Ind.  71,  29  E.  408,  30  A  8.  B.  201, 
note,  6  LiLA.(NtB.)  1033.  15  L.B.A  64£;  Korthweateni  TetathoQe 

Note:  70  L.B.A.  861  et  ae^.  Ezeh.  Co.  v.  Andovm,  12  N.  D.  585, 

(3.  Detroit,  eie-  By.  t.  Osbom,  98  N.  W.  706, 1Q2  A:  8.  B.  680, 1  Ann. 
180  17.  8.  383,  23  8.  Ct  640,  47  0.  8.  Caa.  UO  and  notv  OS  .ZiJtA^  771. 
(L.  ed.)  860,  affirming  127  Mich.  219,  Coatra*  lediana  B.  Co.  v.  Calveri;  168 
86  N.  W.  8^62  LJLA.  140:  Cuicin.  Ind.  321,  80  K.  E.  961,  U  Ann.  Caa. 
natiIneliiMd  PIane-B.GaT.  City,et«.>  635  and  note>  10  L.B.A.(N.S.)  780* 
Tel  Aaa^n,'^  Ohio  8t  '300,  27  N.  B.     U.  Citiaens^  Electrii^'Lig^t,  etc:,  Co. 
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termination,  by  limitation  of  the  franchise.''  When  the  franchiao 
haa  expired  or  been  revoked  the  corporation  can  be  compelled  to 
remove  its  structures,^*  and,  on  tlie  other  hand,  if  it  desires  to  remove 
them,  it  cannot  be  prevented  from  so  doing.** 

437.  Termination  of  Franchise.--T-The  general  public  has  no  aueb 
interest  in  the  maintenance  of  the  structures  of  a  public  service  corpo- 
ration or  the  existence  of  a  franchise  asi  to  prevent  the  removal  of 
the  one  or  the  surrender  of  the  other  against  the  will  of  the  legisla- 
tive authority  of  the  city.  And,  when  there  is  no  express  provision 
in  the  charter  which  forbids  the  exercise  of  this  power,  there  is  no 
reason  why  these  franchises  may  not  be  surrendered  by  the  mutual 
consent  of  the  city  council  and  the  owners  of  the  franchises."  While 
the  franchise  of  a  public  service  corporation  cannot  be  arbitrarily 
revoked,*  the  policy  of  the  law  is  to  require  by  mandatory  proceoe 
the  perftmnance  by  public  utility  corporations  of  their  duties  to  the 
public,  and  in  proper  cases  to  withdraw  by  judicial  procedure  fran- 
chises that  are  being  abused ;  and  the  power  of  the  courts  upon  writ 
of  quo  warranto  or  other  appropriate  process  instituted  by  the  officers 
of  state  to  declare  the  forfeiture  of  a  franchise  is  unquestioned.* 
Franchises  granted  for  useful  public  purposes  will  not,  however,  in 
general,  be  withdrawn  by  forfeiture,  except  for  abuses  of  such  a  nature 
as  injuriously  affect  the  public  welfare,  or  aa  violate  the  law  or  con- 
tract obligations  contained  in  the  grant*  When  it  ia  eqtreasly  pro- 
vided in  the  franchise  itself  that  it  may  be  revoked  upon  the  failure 
of  the  grantoe.of  the  franchise  to  comply  with  the  conditions  thereof, 
if  the  conditions  are  in  fact  not  complied  with  the  municipal  council 
may  rervoke  the  franchise  without  any  judicial  proceedings  whatever.* 
In  fact,  lyhether,  when  there  has  been  a  municipal  permission  for 
use  of  streets,  the  state  shall  proceed  diiectly  by  quo  warranto,  or 
whether  it  shall  authorize  the  municipality  to  pass  a  resolution  or  ordi- 
nance  ot  repeal  or  revocation  leaving  the  propriety  of  its  course  to 

Sands, '95  3tidr  55L'65  K.  W.  452,  S.  FHuniars'  tioaii,  6tc,'Co.  v.  Oalce- 

20  L.E.A:  411;  Com.  v.  Bond,  214  Pa.  bnig,  133  U.  S.  156,  10  S.".Ct.  316,  33 

St  307,  63  At  741, 112  A.  8.  B.  746.  U.  S.  (L.  ed.)  573;  New  Orieans 

17.  Wdod  V.  Seattle,  23  Wash.  1,  62  Waterworks  Co.  v.  Loniiiaaa,  185  U.  S. 
Pae.  135,  62  LJtA.  369.  336,  22  S.  Ct  691,  46  U.  8.  (L.  ed.) 

18.  Detroit  United  Ry.  v.  Detroit  936;  Cohimbns  v.  Mercantile  Tmst, 
229  U.  a  39,  S3  S.  Ct.  697,  67  U.  S.  etc.,  Co.,  218  D.  S.  645,  31  S.  Ct  105, 
(L.  ta.)  1066:  New  Orleans  Oaa-Ught  64  0.  8.  {L.  ed.)  1193;  Capital  City 
Co.  V.  Hart,  40  La.  Ann.  474, 4  So.  Water  Co.  v.  'Stat^  105  Ala.  406,  18 
8  A.  S.  a  641  So.  62, 29  L.RA..  743. 

%9.  Aflher  v.  Hntflbuuon  Water,  ete.,  Note:  61 LJLA  93. 

Co.;  -66  Kan.  496,  71  Pac:  813,  61  3.  State  t.  Tanma  Waterworb  Co., 

hJtJi.  62;  Prunch  7.  Jones,  191  Haas.  67  Fla.  .633,  48  Bo.  639,  22  L.ftA. 

622,  78  N.E;'U8,  7L.BA.(N.S.)  526.  (N.S.)  680/- 

SO.  Wood  T.  Seattle,  23  Wash.  1,  62  4.  BelleviUe  v.  Citixens'  B.  Co.,  162 

Pae.  136,  62  L.R.A.  869.  JDL  171,  38  N.  B.  684^  26  UEA.  68L 

1.  See  gapra,  par.  42B, 
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be  determined  in  an  appropriate  legal  proceeding  in  which  the  default 
of  the  grantee  may  be  adjudicated,  lies  wholly  in  the  discretion  of 
^e  l^islature.^  It  has  even  been  held  that  when  it  is  provided 
that  failure  to  comply  with  the  conditions  of  the  franchi&e  ahall  itself 
work  &  lorfeitaTe  hereof,  the  provisitti  is  self-exeonting  and  upon 
breach  of  the  conditions  it  ceases  to  exist  without  any  judicial  fxX' 
feiture  or  even  any  E^tion  of  the  municipal  council.* 

XVI.  Bights  and  Rbmediks  op  Citizens  and  Taxpayers 

438.  Equitable  Relief  Generally. — ^It  is  almosFt  universally  held 
that  when  no  other  remedy  is  expressly -provided  by  law,  one  or  more 
taxable  inhabitants  of  a  municipal  corporation  may  maintain  a  bill 
in  equity  a^nst  the  corporatim  on  behalf  of  themselves  and  others 
similarly  situated,  to  enjoin  the  performance  of  an  act  which  the 
corporation  has  undertaken  or  threatened  to  perform,  and  which  will 
involve  the  expenditure  of  public  money,  if  the  act  in  question  is 
beyond  the '  chartered  powers  of  the  municipality,  or  is  about  to  be 
done  in  an,  unlawful  or  prohibited  manner.'    So  also  equity  will 

5.  New  York  Electrie  lines  Go.  r.  ton  County,  165  Inl  ^BZ,  74  K.  E. 
Empire  City  Subway  Co.,  236  U.  S.  1001,  6  Ann.  Cas.  468;  Miller  v.  Des 
179,  35  S.  Ct.  72,  69  0.  8.  (L.  ed.)  Moines,  143  la.  409, 122  N.  W.  226,  21 
184,  Ann.  Cas.  1915A  906.  Ann.  Gas.  207,  23  LJIj1.()7.S.)  816; 

6.  Los  Angeles  B.  Co.  v,  Los  An-  Brooks  t.  Bruohlyn,  146  la.  136, 124  K. 
geles,  152  Cal.  242, 92  Pao.  490, 125  A.  W.  868,  26  L.B.A.(K.S.)  425;  Sugar 
S.  R.  54, 16  L.BJl.(N.S.)  1269.  Gen-  v.  Monroe,  108  La.  677,  32  So.  061,  59 
erally  as  to  abandonment  and  forfeit-  L.R.A.  723;  Holland  v.  Baltimore,  11 
nra  of  ftttnchises,  see  FRAVOmsas,  yoL  Md.  186, 69  Am.  Dec.  195 ;  Baltimore  v. 
12,  p.  201  et  seq.  Porter,  IB  Md.  284,  79  Am.  Deo.  6Sfi; 

7.  Crampton  v.  Zabriskie,  101  U.  S.  Bennett  v.  Baltimore,  106  Md.  484,  68 
601,  26  U.  S.  (L.  ed.)  1070;  Colorado  Atl.  14,  U  Ann.  Ca^  419;  Sinclair 
Pav.  Co.  V.  Murphy.  78  Fed.  2&,  49  U.  Winoda  Comity,  23  Minn.  404, 23  Am. 
8.  App.  17,  23  C.  C.  A-  631,  37  L.R.A.  Bep.  694;  Parm^  v:  St.  Paul,  65  Minn. 
630;  Inge  v.  Board  of  Public  Works,  176,  67  N.  W.  990,  33  L.R.A.  199; 
135  Ala.  187,  33  So.  678,  93  A.  S.  R.  Castner  v.  Minneapolis,  92  Minn.  84, 
20;  Russell  v.  Tate,  52  Ark.  543^  13  S.  99  N.  -W.  361,  1  Ann.  Cas.  934;  New^ 
W.  130,  20  A.  S.  R.  193,  7  L.B.A.  180  meyer  v,  Missouri,  etc^  R.  Co.,  52  Mo. 
and  note;  Sbakespear  v.  Smith,  77  Cal.  81, 14  Am.  Rep.  ^;  Milligan  t.  Miles 
638,  20  Pac  294,  II  A.  S.  B.  327;'  City,  51  Mont.  374,  153  Pac.  276, 
Gregory  v.  Bridgeport,  41  Conn.  76,  LJl.Aa918C  396;  Tukey  v.  Omaha,  64 
19  Am.  Rep.  485;  Leesburg  v.  Putnam,  Neb.  370,  74  N.  W.  613,  69  A.  S.  B. 
103  Ga.  110,  29  S.  E.  602,  68  A.  S.  B.-  711  and  note;  Merrimon  t.  Southern 
80;  Amerioua  v.  Perry,  114  Ga.  871,  Pav.,  etc^  Co.,  142  N.  C.  6S9,  55  S.  E. 
40  S.  E.  1004,57L,B.A.  230;  McCord  366,^  L.R.A.(N.S.)  674;  Pierce  t. 
V.  Pike,  121  111.  288,  12  N.  fe.  259,  2  Hagans,  79  Ohio  St.  9,  86  N.  E.  519, 
A.  ^.  B.  SBL^Thicago  v.  McCoy,  136  15  Ann,  Cas.  1170,  36  LJl.A.(N.S.) 
m  344,  26  N.  E.  3^,  11  L.E.A.  418;  1  and  note;  Perry  Public  Library  Ass'n 
Adama  t.  Brenan,  177  HI.  194„  62  N.  v.  Lbbflftz,  39  Okla.  676,  130  Pac  919, 
E.  314,  69  A.  S.  E,  222  and  note,  42  46  L.B.A.(N.S.)  368;  ,  Sharplesa  v. 
L.E.A.  718;  Valparaiso  v.  Gardner,  97  Philadelphia,  21  Pi.  St  147,  59  Am- 
Ind.  1, 49  Am.  Bep.  416;  SUte  ▼.  Newn  J>ec  760;  Frame  ▼.  Felix,  li07  Pa;  St. 
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enjoin  ai  the  instance  of  a  citizen  and  taxpayer  the  conveyance  away 
or  divoflion  to  unlawful  uses  of  municipal  property*  or  funds.*  It 
has  been  held,  however,  that  in  the  absence  of  fraud,  a  taxpayer 
cannot  maintain  a  bill  to  enjoin  the  illegal  payment  of  money  by 
a  municipality  until  he  has  first  presented  hia  grievance  to  the  goverx^ 
ing  body  of  municipality;  and  if  there  have  been  no  meetings  of 
the  governing  body  he  must  attempt  to  secure  a  call  of  a  meeting  by 
those  authorized  to  make  it.'^  The  same  protection  is  given  an 
individual  whose  property  may  be  subjected  to  a  special  assessment 
as  in  the  case  of  a  general  taxpayer.  Thus  the  owner  of  a  ^aty  lot 
abutting  on  a  street  which  is  being  paved  in  an  imperfect  manner, 
under  a  contract  with  the  city,  has  a  right  in  equity  to  an  injunction 
to  restrain  the  common  council  from  paying  for  such  imperfect  work 
before  a  (rial  at  law,  where  his  prepay  will  be  assessed  for  part  of 
the  cost  thereof.  But  this  is  the  complement  of  relief  to  which  he  is 
entitled,  for  a  court  of  equity  has  no  right  to  try  and  definitely 
settle  the  question  between  the  city  and  the  contractor,  whether  their 
contract  has  been  or  is  being  executed  according  to  its  terms.  A  court 
of  law  is  the  proper  forum  for  the  determination  of  that  question.^* 
So  also  a  citven  who  is  a  consumer  of  water  furnished  by  a  munici- 
pality may  maintain  a  bill  in  equity  to  enjoin  the  municipality  from 
illegally  increasing  the  water  ratea.^'  A  public  corporation  may  be 
restrained  from  doing  an  act  not  authorized  by  law  on  an  informa- 
tion in  equity  by  a  law  oifficer  of  tiie  state,  in  the  name  of  the  state," 
but  except  when  the  act  sought  to  be  enjoined  is  or  will  involve  the 
assessment  of  a  tax  for  an  illegal  purpose,  a  private  citizen  cannot 
maintain  an  action  to  restrain  official  acts,  unless  he  can  show  that 
be  will  suffer  an  injury  differing  in  kind  and  not  merely  in  degree 

47,  31  Atl.  375,  27  L.R.A.  B02;  Atu-  8.  Davenport  t.  BulBngton,  97  Fed. 

tin  V.  Cogseshall,  12  B.  1.  329, 34  Am.  234^  38  C.  C.  A.  453,  46  LitJl.  377: 

R«p.  64Sj  Maoldin  v.  OreeDville,  33  S,  Spencer  v.  Joint  School  Dist  No.  6, 15 

G.  1, 11  S.  E.  434, 8  L.R.A.  291;  John-  Kan.  259,  22  Am.  Hep.  268;  Roberts 

son  T.  BUtdE,  103  Va.  477, 49  S.  E.  633,  v.  Louisville,  92  Ky.  95, 17  8.  W.  216, 

106  A.  S.  R.  890  and  note,  68  L.R.A.  13  L.RA..  844. 

264;  Willard  t.  Comstock,  68  Wis.  566,  9.  Note:  36  L.R.A.(N.S.)  8. 

17  N.  W.  401,  46  Am.  Bep.  657;  Web-  10.  Lodor  v.  IfcOoveni,  48  N.  J.  Eq. 

8ter  T.  Douglas  County,  102  Wis.  181,  276,  22  Atl.  199,  27  A.  S.  R.  446;  Mer- 

77  N.  W.  885,  78  N.  W.  461,  72  A.  S.  rimon  v.  Southern  Pav.,  eto.,  Co.,  143 

R.  870;  Northern  Trust  Co.  v.  Snyder,  N.  C.  539,  66  S.  E.  366, 8  L.RA..(N.S.) 

113  Wis.  616,  89  N.  W.  460,  90  A.  S.  674  and  note. 

R.  867;  Chippewa  Bridge  Co.  v.  Du-  11.  Lodor  v.  HeGovem,  48  N.  J.  Eq. 

rand.  122  Wis.  85,  99  N.  W.  603,  106  276,  22  AtL  UW,  27  A.  8.  a  446  and 

A.  S.  R.  931;  Allen  v.  Milwaukee,  128  note. 

Wis.  678,  106  N.  W.  1099,  U6  A.  S.  -18.  Grafton  v.  Holt,  58  W.  Ta.  18:^ 

a  54,  8  Aju.  Cas.  392,  6  L.R.A.(N.8.)  62  S.  E.  21,  6  Ann.  Caa.  403. 

680.  IS.  SUte  V.  Saline  County  Cout^  SL 

Notes:  61  UB.A.  76;  3  Ann.  Gas.  Ho.  350,  U  Am.  Bep.  4&L 
1014,1025, 
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from  that  suffered  by  the  public  generally.^*  That  th«  municipality 
is  about  to  engage  in  budness  in  competition  with  ^6  of  its  citisens 
is  not  ground  for  equitable  relief,'*  but  a  taxpayer  is  not  precluded 
from  maintaining  a  suit  in  equity  to  have  an  illegal  expenditure  by 
the  municipality  enjoined  merely  because  he  has  some  private  interest 
which  will  be  spedally  and  peculiarly  damaged  by  the  piopoaed 
expenditure  and  his  real  motive  was  .to  protect  his  private  int^est.^* 
When  a  taxpayer,  knowing  of  the  proposed  expenditure,  sits  by  and 
allows  individuals  to  furnish  labor  and  materiaJa  to  the  municipality 
upon  the  faith  of  a  supposed  authority,  he  will  not  be  allowed  to 
have  the  payment  enjoined,  but  will  be  barred  by  his  laches.*' 
When  one  set  of  taxpayers  have  brought  a  bill  in  equiiy  to  Mijoin  a 
certain  expenditure  by  the  municipality  and  their  1^  has  been  dis- 
missed the  judgment  is  conclusive  against  another  set  of  taxpayers 
seeking  to  restrain  the  same  expoiditure.*'  If  after  an  injunolaon 
has  been  issued  to  restrain  an  illegal  expenditure  the  legislature  makes . 
it  lawful  and  the  authorities  who  have  been  enjoined  in  reliance  upon 
the  statute  expend  the  money,  the  court  will  not  commit  them  for 
eontempt,  evm  if  it  is  of  opinion  that  the  carative  statute  is  nnoon- 
stitotional.** 

439.  IncnrreRce  of  Illegal  Indebtedness. — The  incurrence  of  a  am- 
ple oontoact  debt  for  an  illegal  purpose  or  in  an  ill^al  manner  will 
not  ordinarily  be  enjoined,  because  the  municipality  would  have  an 
adequate  defense  upon  the  contract  if  action  was  bron^t  thereon,** 
but  the  courts  have  frequently  enjoined  the  irregular  or' unlawful 
issue  of  negotiable  bonds  at  the  instance  of  a  taxpayer  in  order  to 
prevent  such  evidences  of  debt  from  passing  into  ^e  hands  of  bona 
fide  holders  tot  value,  against  whom  tise  irtegalarity  or  illegality 
of  the  bonds  might  not  constitute  a  defense.  So  also  a  taxpayer  may 
maintain  a  bill  in  equity  to  have  the  municipality  enjoined  from 
incumng  an  indebtedness  which  will  exceed  the  legal  debt  limit.* 
A  court  wUl  also  enjoin  a  municipal  eorporation,  at  ^  instanee  of  a 

11  Andrews  t.  Sonth  Haven,  187  Franklin  County,  48  Mo.  167,  8  Am. 

Mieh.  294,  m  K.  W.  827,  L  JLA.10ieA  Bep.  87. 

908;  Smith  v.  GomeUus,  41  W.  Va.  59,  Note:  36  L3^(N.S.)  26. 

23  S.  S.  599,  30  L3.A.  747:  Bnrant  v.  18.  GaUafaer  t.  Uoondsrille,  34 

Logan,  66  W.  Va.  141,  49  S.  E.  21,  3  7a.  730, 12  8.  E.  859, 26  A.  3-  B.  942. 

Ann,  Cas.  1011  and  note:  Kendall  v.  19.  Can  t.  District  Conrt,  147  la. 

Ftot,  74  Wi^  26,  ^  N.  W.  466, 17  A.  663,  126  N.  W.  791,  Ann.  Cas.  1913I> 


15.  Andrm  v.  South  Haven,  187  20.  Note:  36  Ii.KA.(N.B.)  28.  Bee 
Uich.  294, 163  N.  W.  827,  L.R.A.1916A  snpra,  par.  321. 

90S.  1.  Renfroe  t.  Atlanta,  140  Oa.  81, 

16.  Chippewa  Bridge  Co.  V.  Dnrand,  78  8.  E.  449,  46  L.R.A.(N.&.)  1173; 
122  85,  99  N.  W.  603,  106  A.  S.  Saekett  v.  Nev  Albany,  88  Ind.  473,  45 
B.931.  Am,  Rep.  467;  Voss  T.Waterloo  Water 

17.  Schmita  v.  Zeh.  91  Minn.  290,  97  Co.,  163  Ind.  69,  71  N.  E.  208,  106  A, 
N.  W.  1049, 1  Ann.  Cas.  322;  Steines  t.  S.  R.  201,  2  Ann.  Cas.  978,  66  L.R.A. 
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taxpayer,  from  entering  into  a  contract  wbiqh  by  reason  of  favoritism, 
or  depend«ice  upon  an  unlawful  test,  is  for  a  larger  amount  than 
that  for  which  another  bidder  would  have  done  the  work.'  But  a 
court  of  equity  will  not  intervene  when  no  contract  has  been  entered 
into  and  no  tax  has  been  levied  or  assessed,  and  at  moat  a  mere 
autioipated  or  threatened  contract  contemplated  which  has  ripened 
into  nothing  injurious  to  the  taxpayers  and  may  never  do  so,*  or  when 
it  ia  expreesly  provided  in  the  contract  to  which  objection  is  taken 
that  the  municipality  dball  make  no  payment  thereunder  until  the 
legality  of  the  oontmct  has  been  determined  by  a  court  of  competent 
jurisdiction.* 

440.  Mandamus  to  Compel  Official  Action.— A  writ  of  matxdamus  is 
sa-  appropriate  means  to  compel  a  municipal  officer  to  perform  8<Hne 
positive  ministerial  duty  when  there  ia  no  other  remedy  available,^ 
and  according  to  the  weight  of  authority  when  a  publio  officer' neg- 
lects or  refuees  to  perform  a  duty  owed  to  the  public  rather  than  to 
the  municipality  as  a  corporation,  any  citizen  may  move  for  a  writ 
of  mandamus  to  enforce  the  perfo^rmance  of  the  duty,  without  show- 
ing any  private  or  personal  right  therein.*  It  is,  however,  held  in 
aome  jurisdictions  that  a  private  individual  can  apply  for  this  remedy 
Qoly  in  those  cases  where  he  has  some  private  or  particular  interest 
to  be  subsOTved,  or  some  particular  right  to  be  pursued  or  proteoted 
by  the  aid  of  this  prooe^,  independent  of  that  which  he  holds  in 
common  with  the  public  at  large,  and  it  is  for  the  public  officers 
e^usively  to  apply,  when  public  rights  are  to  be  subserved.^  Even 
if  a  public  duty  has  been  violated,  if  the  public  interests  have  not 

96;  HePhenon  v.  Fonter,  43  la.  48,  22  Note:  36  LJ{.A.(N.S.)  26. 

Am.  Bep.  215 :  Beard  v.  HopkinariUe,  4.  Shoemaker  v.  Des  Moines,  129  la. 

95  Ky.  239,  24  S.  W.  872,  44  A.  S.  Jt.  244,  105  N.  W.  620,  3  L.B.A.(N.S.) 

222, 2?  L.B.A.  402.  382. 

Note:  36  L.R.A.(N.B.)  9.  6.  Board  of  Police  v.  Grant,  9 

S.  big«  T.  Board  o£  Pubtie  Works,  Smedas  &  M.  (Miss.)  77,  4?  Am.  Dee. 

136  Ala.  187,  33  So.  678,  93  A.  S.  R.  102.    And  see  generally,  Mwaxds, 

20;  Anderson  v.  Fuller,  61  Fla.  380,  41  vol.  18,  p.  116  et  acq. 

So.  684,  120  A.  S.  R.  170,  6  L.RA.  6.  Union  Pacific  R.  Co.  v.  Hall,  91 

(N.S.)  1026:  Atlanta  V.  Stein,  111  Ga.  U.  S.  343,  23  U.  S.  (L.  ed.)  428; 

789,  36  S.  E.  932,  51  L.R.A.  335;  Ad-  People  v.  Suburban  B.  Co.,  178  lU. 

ams  V.  Brenan,  177  lU.  194,  52  N.  E.  694,  63  N.  E.  349,  49  L.B.A.  650; 

314,  69  A.  S.  R.  222,  42  LB.A.  718;  Pumplirey  v.  Baltimore,  47  Md.  145,  28 

Times  Pub.  Co.  v.  Everett,  9  Wash.  Am.  Rep.  446  and  note;  State  v.  Kear- 

518,  37  Pae.  695,  43  A.  S.  R.  865.  ney,  25  Neb.  262,  41  N.  Vf.  175, 13  A. 


S.  Stevens  v.  St.  Mary's  Training  522,  99  N.  W.  249,  116  A.  8.  B.  605; 

School,  144  111.  336,  32  N.  E.  962,  36  Clark  v.  Sheldon,  134  N.  T.  333,  32  K. 

A.  S.  R.  438,  18  L.B.A.  832;  Pedrick  E.  23,  19  L.BA.  138. 

V.  Bipon,  73  Wis.  622,  41  N.  W.  706,  3  Notes :  89  Am.  Dec.  740  ;  7  A.  S.  IL 

L.B.A.  269;  Harley  T.  Lindemann,  129  486. 

Wis.  614,  109  N.  W.  670,  8  L.B.A,  7.  Note:  28  Am.  Rep.  448. 


<N^.)  124. 
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been  unfavorably  affected  a  private  citizeD  who  haa  suffered  a  private 
damage  cannot  have  the  puhlie  duty  enforced  by  mandamus.^  Man- 
damus will  not  be  issued  to  control  the  discretion  of  a  municipal 
officer,  as  to  compel  the  acceptance  of  the  lowest  bid  upon  a  contract 
when  the  municipal  authorities  have  the  power  to  reject  bids  on 
account  of  the  unfitness  of  the  bidder.*  A  municipal  officer  may, 
however,  be  directed  to  exercise  his  discretion  without  taking  into  con- 
sideration a  factor  which  should  not  be  considered,  and  when  he 
has  decided  all  questions  of  discretion  in  favor  of  the  petitioner  but 
has  refused  to  act  on  account  of  an  erroneous  view  ch  the  law,  his 
action  may  be  enforced  by  writ  of  mandamus.'* 

441.  Recovery  of  Misappropriated  Fonda. — ^When  the  funds  of  a 
municipal  corporation  have  been  wrongfully  or  fraudulently  mis- 
appropriated, in  the  absence  of  any  collusion  on  the  part  of  the  govern- 
ing body  of  the  corporation  in  the  perpetration  of  the  wrong  or  the 
commission  of  the  fraud,  or  any  inability  or  disinclination  of  the 
proper  officers  of  the  corporation  to  institute  proceedings  for  the 
prosecution  of  the  offenders  and  the  recovery  of  the  funds  thus  mis- 
appropriated, there  is  no  occasion  for  the  intervention  of  any  other 
party  than  the  municipality  itself.  It  is  well  settled  that  money 
paid  by  a  municipal  corporation  upon  a  void  contract  or  for  an  illegal 
puxpose  may  be  recovered  back  by  such  corporation.'*  In  any  event 
the  state  is  not  the  proper  party  to  institute  a  civil  action  to  recover 
money  raised  by  a  municipal  corporation  for  corporate  purpMeii,  but 
fraudulmtly  obtained  by  wrongdoers.'*  It  is,  howevw,  held  by  the 
weight  of  authority  that  when  the  funds  of  a  municipal  oorpcwation 
have  been  paid  out  for  an  unlawful  or  unauthozised  purpose,  and 
^e  proper  officers  of  the  corporation  neglect  or  refuse  to  in^lute 
proceedings  for  recovering  back  the  money  so  expended,  one  or  more 
n6ident:laxpayei3  of  ^e  municipality  may  maintain  proceedings  in 
oquil7  in  its  behalf  and  for  its  bene^t  to  compel  the  restoration  of 
the  money.^  But  before  b  taxpayer  maty  maintain  an  action  to  dompel 

/  8.  Parrott  v.  Bridgeport,  44  Conn.  8.  W.  130,  20  A.  8.  R.  198,  7  L.R.A. 

180,  26  Am.  Bap.  439;  Crtnie  v.  Chi-  180;  Independent  S^ool  Dist  No.  6  t. 

«ago,  etc.,  R.  Co.,  74  la.  330,  37  N.  W.  Collina,  15  Idaho  336,  98  Pae.-867, 128 

397,  7  A.  8.  R.  479  and  note.  A.  8.  R.  76  and  note;  Stone  t.  Bevana, 

9.  Times  Pub.  Co.  v.  Everett,  0  88  Minn.  127,  92  Ni  W.  520,  97  A.  S: 
Wash.  518,  37  Pae.  695,  43  A.  8.  R.  R.  506;  Cathen  v.  MooT«e,  78  Neb.  13, 
865  and  note.  110  N.  W.  689,  14  L.B.A.(N.S.)  298; 

10.  Wood  T.  Sfcrotber,  76  CaL  546,  Walker  v.  Dillonnlc^  82  OUo  St.  137, 
18  Pae.  766,  9  A.  8.  B.  249  and  note;  92  N.  E.  220,  19  Ann.  Cas.  773  and 
Trench  Jones,  191  Mass.  523,  78  N.  note;  Johnson  t.  Blaok,  103  Ya.  477,  49 
E.  118,  7  L.R.A.(N.8.)  525  and  not&  S.  E.  633,  106  A.  8.  R.  890  «nd  note, 

11.  See  supra,  par.  418.  68  L.R.A.  264;  Land,  ete.,  Lnmber  Co. 

12.  People  V.  IngersoU,  68  N.  T.  1,  v.  Mclntyre,  100  Wis.  245,  75  N. 
17  Am.  Rep.  178.  W.  964,  60  A.  8.  B.  915;  In  n  Gele^ 

18.  Rnssell  t.  Tate,  62  Aik.  611,  13  102  Wis.  1,  78  N.  W.  402,  72  A.  S.  B. 
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he  repayment  of  municipal  funds,  he  must  request  the  appropriate 
fficera  of  the  municipality  to  act.   This  is  the  rule  with  respect  to 
aite  by  a  stockholder  in  behalf  of  a  private  coiporation  unless  the 
ircumstances  are  such  as  to  indicate  Eiflirmatively  that  a  demand  would 
>e  unavailing.    And  there  is  even  stronger  ground  for  exacting  a 
imilar  request  of  the  governing  body  of  a  public  corporation,  and  a 
bowing  of  neglect  or  refusal,  as  a  condition  precedent  to  the  institu- 
ion  of  suit  by  a  taxpayer  for  the  recovery  of  money  illegally  diverted 
rom  its  treasury.  Public  officers  are  always  presumed,  in  the  absence 
f  any  showing  to  the  contrary,  to  be  ready  and  willing  to  perform 
heir  duty ;  and  until  it  is  made  to  appear  that  they  have  refused  W 
lo  so,  or  have  neglected  to  act  under  circumstances  rendering  th^. 
quivalent  to  a  refusal,  there  is  no  occasion  for  the  interventioiw  ^ 
he  citizen  for  the  protection  of  himself  and  others  similarly  aituat!^^^;^^'*^^ 
t  is  generally  held  that  the  rights  of  the  taxpayei^  in  such         -rt  -nicjj, 
ike  all  other  equitable  rights,  may  be  lost  by  laches,  but  lBK_«c5l:k«s 
annot  be  imputed  to  taxpayers  who  were  actually  ignorant  o^P*  'ft.lne 
acts,  merely  because  an  examination  of  the  records  of  the  mi 
»ality  would  have  disclosed  the  illegal  payment,  and  these 
vere  open  to  the  public  Euid  could  have  oeen  examined  at  any 
The  taxpayers  are  not  bound  to  be  constantly  examining  the  pi 
ecords.    They  have  the  right  to  presume  that  their  chosen  r« 
entatives  and  agents  will  faithfully  discharge  ttieir  public  d 
rithin  -the  law  tibat  iregalates  and  prescribes  those  duties,  and 
htiy  will  not  ill^ally  divert  the  public  funds  to  private  uee.*^  T  - 

B  indeed  some  authority  for  holding  that  the  taxpayers'  rights  <  ■ 

le  lost  by  laches,  for  those  who  bring  the  action  do  so  in  a  mpu 
ive  capacity  and  some  of  those'  who  are  thus  r^resented  are  n 
arily  incapable  of  laches  by  reason  of  some  disability." 

442.  Right  of  Citixen  to  Sue  on  Contrast  lUds  by  UanidpaliU  ^-^Tt  ^ 
Ln  individual  citizen  may  under  some  conditions  maintain  an  ac^ 

a  contract,  entered  into  by  the  municipality  of  whidi  he  1  

nhabitant  with  a  third  party,  when  the  contract  was  made  by 
nunicipality  for  the  ben«|jH  of  ifas  citiaiens  rather  than  m  its  prL 
»r  proprietary  capacity.  Of  course,  in  the  states  which  have  adop^^^^ 
he  doctrine  that  an  action  may  be  maintained  on  a  contract  by 
?ho  was  not  a  party  to  it  if  it  was  made  for  his  benefit "  there 
10  difficulty  in  applying  the  doctrine  when  the  contract  was  mads 
or  the  benefit  of  ^e  public.  But  other  cases  take  the  broads  ground 
n  actions  on  publie  contracts  that  the  principle  of  puUic  policy 

164  and  note;  Webster  t.  Douglas  49      E.  633,  106  A.  S.  R.  890,  6S 
bounty,  102  Wis.  181,  77  N.  W.  885,  L.B.A.  264. 

B  N.  W.  451,  72  A.  S.  R.  870.  16,  Austin  v.  Coem«h^  12  B.  1 

14.  Note:  19  Ann.  Cas.  777.  329,  34  Am.  Rep.  SIb.  . 

15.  Jbbnson  v.  Black,  103  Va.  477,     17.  See  P^abubb. 
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eesential  to  the  public  welfare  will  authorize  .the  action.  The  Tote 
or  ordinance  of  the  municipal  council  by  which  the  arrangement 
is  entered  into  upon  the  part  of  the  municipality  cannot  be  treated 
aa  a  mere  contract  between  the  monicipality  and  the  other  party 
thereto,  prescribing  conditions  to  be  enforced  only  by  the  municipal^ 
ity  itself  and  under  which  no  third  party  can  d^ve  any  private 
right.  Although  it  takes  the  form  of  a  contract,  provides  for  its 
acceptance,  and  contemplates  a  written  agreement  in  execution  of  it, 
it  is  also  and  primarily  a  municipal  regulation,  and  as  saoh,  being 
duly  authorised  by  the  legislative  power  of  the  state,  has  ihe  force 
of  law  within  the  limits  of  the  city.^'  Thus  it  has  been  held  that  a ' 
citizen  xriay  sue  a  railroad  company  upon  a  contract  made  with  a 
municipal  corporation  for  the  carriage  of  persons  infected  wiA  a 
contf^ous  di^ase,^'  or  upon  an  agreement  in  respect  to  fares  or 
ratt«  contained  in  its  franchise  from  the  municipality.**  So  also  it 
has  been  held  that  when  a  city  enacts  an  ordinance  granting  to  a  rail- 
road company  a  right  of  way  on  condition  'of  its  erecting  a  fence, 
a  citisen  injured  by  the  absence  of  such  fence  may  recover  damages 
from  the  company,'  and  in  general  it  may  be  said  thi^  whm  a 
municipal  corporation  enters  into  a  lawful  contract  with  an  individual 
or  corporation  by  which  th^  latter  agrees  to  keep  a  certain  public 
way  or  other  public  place  in  repair  or  otherwise  Mife  for  public' uM, 
an  individual  who  suffers  injury  by  the  ftulure  of  the  compacting 
'pSTty  to  comply  with  the  agreement  may  recover  damages  -therefor  * 
So  also  it  has  been  decided  that  when  one  who  holds  a  contract  with 
a  city  for  the  construction  of  a  public  work  expressly  i^reea  to  be 
liable  for  all  damage  caused  by  the  work,  s  person  injured  may  sue 
00  the  contract,*  and  the  same  rule  has  been  applied  in  the  case 
of  a  contract  requiring  the  builders  of  a  public  btuldihg  to  cause  all 
labor  and  materials  to  be  paid  tor,*  So  it  has  sometimee  beat  held 

n.  Hm  v.  HidiigaD  CmL  a  Co.,  lU  U.  8.  238,  4  8.  Ct  SM,  28  U.  S. 
m  U.  S.  228,  4  BTCt.  369,  28  U.  S.  (L.  ed.)  410. 
(L.  fld.)  410.  2.  Ober  v.  Czcseent  City  B.  Cb.,  44 

19.  Jenkiiu  T.  Chesapeake,  etc,  R.  La.  Ann.  10S9,  U  So.  818,  32  A.  S.  R. 
Co-  61  W.  Va.  £97,  67  S.  E.  48,  U  366;  PIuDnfly  v.  Boston  Ba.  B.  Co.,  201 
-Ann.  Cm.  967,  40  LJLA.(N.S.)  1166  Haas.  286,  87  N.  E.  490, 181  A.  8.  a 
and  note.  400;  Robinson  v.  Ghaaberlain,  34  N. 

20.  People  V.  Sabnrtnii  a  Co.,  178  T.  389,  90  Am.  Dae.  718. 

HI.  694,  68  N.  E.  349,  40  L.R.A.  660}  Note:  40  LJLA.(N.S.)  U68-lin. 

CbailM  Simoas  Sons  Co.     Uaiyland  3.  8t.  Paul  Water  Ca  v.  Ware,  16 

Talopbone,         Co.,  90  Hd.  141,  67  Wall  666, 21 U.  S.  (L.  ed.)  485;  New 

Ati.  198,  OS  latA.  727;  Race  v.  De>  Havaa  v.  New  Haven,  etc.,  R.  Co.,  62 

trait,  ate.,  a  Co.,  122  Mich.  677,  81  Conn.  262,  26  Alt  316, 18  LMJl.  266. 

N.  W.  927,  48  LyR.A.  84;  Adams  v.  Note:  49  IjJt.A.(N.8.)  1171-1174. 

ITmon  a  Co.,  21  a  L  134,  ^  AtL  4.  Kni^p  v.  Swaney,  66  Ifieh.  346, 

515,  44  L.R.A.  273.  23  N.  W.  182,  66  Am.  Rep.  397.  See 

Note^49  L.aA.(N.8.)  1187, 1168.  abo  sapia,  par.  364. 

1.  Ba^  T.  Kfefaigaii  Ceat  a  Co., 
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that  when  a  munioip^I  ooiporation  has  entered  into  a  contract  with 
a  water  supply  company  by  which  the  latter  has  f^^eed  to  furnish 
an  adequate  supply  of  water  for  the  extinguishment  of  firee,  a  citizen 
whose  property  has  been  burned  on  account  of  the  failure  of  the 
.water  supply  can  maintain  an  action  on  the  contract  against  the 
water  supply  company,^  but  the  apparent  weight  of  authority  ia 
otherwise.*  A  citizen  has  no  vested  right  in  a  contract  between  the 
municipality  in  which  he  resides  and  a  third  person,  and  even  if  he 
may  sue  on  the  contract  while  it  is  in  force,  he  cannot  prevent  the 
munidpali^  from  modifying  or  abrogating  the  contract  ao  that  he 
will  no  longer  enjoy  the  benefit  of  it' 

443.  Right  to  Vote  at  Municipal  Elections — ^Upon  the  question 
whether  a  person  who  is  entitled  under  the  constitution  of  his  state 
to  vote  for  state  officers  within,  a  certain  municipaUty  has  also  a 
constitutional  right  to  vote  for  municipal  officers  or  upon  municipal 
affairs  the  courts  are  not  in  agreement  It  is  held  in  some  states 
that  as  municipal  corporations  are  merely  portions  of  the  state,  organ- 
ized ioT  the  convenience  of  local  self-government,  the  qualification's 
of  their  voters  sre  necessarily  the  same  as  of  voters  of  the  state,  and 
that  the  legislature  cannot  constitutionally  require  any  different  or 
additional  qualifications,  such  as  longer  residence  in  the  municipality, 
or  Uie  ownership  of  prc^rty  or  the  payment  of  taxes.*  On  the 
other  hand,  it  has  been  held  that  a  statute  which  p^vides  that  only 
taxpayeifi  within  a  municipal  corporation  may  vote  upon  questions 
relating  to  the  financial  interests  or  private  affairs  of  the  corporation 
is  not  in  conflict  with  a  constitutional  provision  defining  the  qualifi- 
cations of  electors  of  the  state  upon  a  more  liberal  basia*  A  statute 
has  even  been  sustained  which  allowed  the  right  to  vote  upon  the 
incurrence  of  municipal  indebtedness  to  depend  wholly  upon  the 
ownership  of  a  specified  amount  of  property  in  the  munioipahty  so 

5.  Padu«ah  Lumber  Co.  v.  Padueah  7.  Little  Roek  ft.,  etc,  Co.  v.  D(nr- 

Water  Supply  Co.,  89  Ky.  340;  12  S.  ell,  101  Ark.  223,  142     W.  165,  Ann. 

W.  654,  13  S.  W.  269,  25  A.  S.  R.  Cas.  1913D  1086  and  note;  Aaber  v. 

536,  7  L.R.A.  77;  OorreU  v.  Greensboro  Hutchinson  Water,  et«.,  Co.,  66  Kan. 

Water  Supply  Co.,  124  N.  C.  328,  32  486,  71  Fao.  813,  61  L.R.A.  92. 

S.  E.  720,  70  A.  S.  R.  598,  46  Lit  A.  8.  People  v.  Canaday,  78  X.  C.^, 


6.  German  AHianee  Ini.  Co.  v.  Home  Louisiana,  108  U.  S.  80,  26  U.  S.  (L. 

Water  Supply  Co.,  226  U.  8.  220,  33  ed.)  318,  in  whieh  it  was  held  that  when 

S.  Ct.  32,  57  U.  S.  (L.  ed.)  195;  Ukiah  the  oonatitution  required  the  ap|»ovBi 

City  V.  Ukiah  Water,  etc.,  Co.,  142  Cal.  of  two  thirds  of  the  qualified  eleoton 

173,  75  Pac.  773, 100  A.  S.  R.  107.  64  upon  a  oeortain  measore,  a  ataiate  aa- 

L.R.A.  231 ;  Bosh  v.  Artesiaii  Hot,  etc,  thorixing  its  acceptance  hy  a  majcoity 

Co.,  4  Idaho  618,  43  Pae.  161,  95  A.  of  the  taxpayers  was  nncbnstitutioiial. 

8.  R.  161;  Alien,  etc.,  Ufg.  Co.  v.  9.  Hanna  v.  Tonng;  84  Ud.  179,  35 

Shreveport  Waterworks  Co.,  113  La.  Atl.  674,  57  A.  S.  R.  396  and  note,  34 

1091,  37  So.  980, 104  A.  8.  B.  626  and  L.R.A.  56;  Spitttr  t.  Folten,  172  N. 

nota^  2  Ann.  Cas.  471,  68  LJUl.  650.  7.  28S,  M  M.  £.  «67.-02  A.  8.  B.  736. 


813. 


21  Am.  Rep.  465.    See  also  Alien  t. 
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tibst  corporations,  nonresidents,  fiduciaries,  and  women,  baring  ihe 
requisite  property,  could  vote  and  male  citizens  not  having  it  could 
not.^**  C^vwseLy  it  has  sometimes  been  held  that  the  legislature 
cannot  oonBtitoti<Hudl7  bestow  the  right  to  vote  at  mnnicipal  elec- 
ijoDB  upon  poEwms  not  qualified  to  vote  for  state  offioers,*^  but  the 
weight  of  autlK^ty  is  c^ecwise,  and  statutes  allowing  women  to 
vote  for  the  directors  of  the  poblio  sdtiools,  or  upon  municipal  matters 
generally,  have  been  su^eined.^*  Women  entitled  to  vote  at  school 
eieetions  may  lawfully  vote  for  or  against  the  issuance  of  school 
district  bonds,"  but  not  for  a  sobool -commissioner  with  power  of 
superintendence  and  control  over  many  school  distoicfs.^*  In  any 
event  a  cdtisen  cannot  enfOTce  his  right  to  vote  at  a  municipal  elec- 
tion by  proceedings  in  -equity.  The  right  to  vote  at  any  election 
is  a  political  rights  and  equity  does  not  interfere  to  protect  or 
wkforce  political  rights  which  are  unconnected  with  any  individual 
or  pn^Mirty  rights."  A  provision  in  a  city  charter  imposing  a  poll 
tax  on  every  male  resident  <rf  l^ai  age,  except  such  as  vote  at  a  general 
eity  Section,  has  been  held  unconstitutional  and  void  as  imposing 
a  penalty  on  voters  for  not  voting  at  mch  election.^* 

444.  Right  to  Inspect  Municipal  Books  and  Records  Generally. — 
At  ti>e  common  law,  every  resident  of  a  municipality  had  a  right 
to  inspect  the  public  reocntb  of  the  municipality  provided  he  had 
some  legal  interest  to  be  subserved  by  such  itispection.  In  England 
inasmuoh  as  a  taxpayer  is  not  afforded  a  private  remedy  to  restrain 
the  illegal  expenditure  of  public  funds,  mere  interest  as  a  taxpayer  is 
not' eonfddered  sufficient  grounds  for  according  an  inspection  of  the 
records,*'  but  in  this  country,  since  a  taxpayer,  as  such,  is  almost 
univM^ally  allowed  to  maintain  a  bill  in  equity  to  restrain  the  illegal 
expenditure  of  public  funds,  or  to  recover  back  such  money  when 

10.  Wilson  T.  Florenoo,  39  S.  0.  23  S.  a.  639,  47  V:  8.  (L.  ed.)  909; 
397, 17  S.  E.  B35,  20  L.R.A.  720.  Green  t.  Mills,  69  Fed.  862,  26  U.  S. 

11.  Allison  Blake,  57  N.  J.  L.  6,  App.  383,  16  C.  C,  A.  51^,  30  L.B.A. 
29  Atl.  417,  26  LJB.A.  480.  90;  Fletcher  v.  Tuttle,  151  HI.  41,  37 

12.  Coggeahall  t.  Dee  Moines,  138  N.  E.  683,  42  A.  S.  R.  220,  25  L.R.A. 
la.  780,  117  N.  W.  300,  128  A.  S.  R.  143;  Shoemaker  Des  Moines,  129  la. 
221:  State  r.  Monohan,  72  Kan.  492,  244,  106.  N.  W.  620,  3  IaBJL.(K.S.) 
84  Pac  130, 116  A.  S.  R.  224,  7  Ann.  382  and  note;  Weaver  v.  Toney,  107 
Cas.  661;  Harris  v.  Burr,  32  Ore.  348,  Ky.  419,  64  S.  W.  732,  60  L.R.A.  105. 
fi2  Pae.  17.  39  LJI.A.  768.  And  see  EiiSOTioira,  vol.  9,  p.  987  et 

Note"!  27  IiJl.A.(N.8.)  623-fl25.  eeq.;  Equity,  toI.  10,  p.  342. 

15.  OHve  T.  Sehool  Dist.,  86  Neb.  16.  Kaneas  City  t.  Whipple,  136  Mo. 
135,  126  N.  W.  141,  27  L.R.A.(N.S.)  476,  38  8.  W.  295,  58  A.  8.  B.  657,  36 
633  and  note.  L.R.A.  7«7. 

14.  In  re  Gage,  141  N.  T.  112,  35  17.  Matter  of  Bgan,  206  N.  T.  147, 

N.  £.  1094,  25  Lr.A.  781.  Generally  98  K.  E.  467,  Ann.  Oaa.  1913B  66  and 

as  to  tho  qnaliflcationB  of  electors,  see  note,  41  L.R.A.(N.B.)  280. 

BtEChOHS,  TDl.  9,  p.  1023  et  seq.  Note:  64  L.R.A.  418-43& 

16.  Giles  T.  Harris,  189  U.  S.  476, 

1171 


Digitized  by 


Google 


§  444 


MUNICIPAL  CORPOBAnONS 


JS  B.  C.  U 


the  expeuditure  has  occurred,  it  is  hcdd,  as  a  newseary  consequence, 
that,  even  in  the  absence  of  statute,  a  taxpayer  has  a  right  to  examine 
the  books  and  records  of  the  municipality  of  which  he  is  an  inhab- 
itant.'^ In  theory  the  right  of  examination  is  absolute,  but  in  prac- 
tice it  is  at  last  only  a  matter  of  discretion,  because  such  application 
is  likely  at  any  time  to  be  refused  on  the  part  of  the  custodian  of  the 
books  and  papas  sought  to  be  examined,  and  then  the  right  must  be 
forced  by  mandamus,  and  this  writ  is  not  of  absolute  right,  but 
merely  of  discretion,  to  be  awarded  only  in  a  pr(^}er  case;  the  facta 
claimed  as  authorizing  its  issuance  to  be  judged  <rf  in  every  case  by- 
the  Goort,  and  the  writ  to  be  awarded  or  withhdd  upon  a  conaideiKi- 
tion  of  bU  the  circumstances  presented.  The  right  to  an  exanrination 
for  a  special  purpose,  as,  for  example,  to  obtsin  specific  information 
to  use  in  a  litigation  betwe^  the  applicant  and  third  parties,  or 
between  the  applicant  and  the  corporation,  and  the  like  cases,  while 
not,  in  imnciple,  slimding  upon  higher  grounds,  yet  is  the  more 
easily  grantable,  because  it  does  not  involTo  so  much  time,  and  so 
much  inconvenience  to  the  custodian  of  the  books  and  papers,  and 
so  much  interruption  of  business,  as  in  case  of  a  general  examination. 
Yet  it  cannot  be  doubted,  under  a  State  of  facts  showing  it  to  be 
important  to  the  public  interest  that  the  gan^al  examination  of  tlie 
books  of  a  municipality  should  be  had,  that  the  court  should  allow 
such  examination  at  the  suit  of  one  who  is  a  citizen  and  taxpayer  of 
the  corporation.^'  It  is  equally  true  that  such  general  examinations 
must  necessarily  to  some  extent  interrupt  the  ordinary  and  usual 
course  of  business  in  public  offices,  and  require  of  the  office  in 
charge  thereof  some  additional  duties  for  the  time,  being.  And  it 
follows,  from  this,  that  such  examinations  should  not  be  lightly 
granted,  or  permitted  with  unnecessary  frequeitcy;  that  the  occasion 
should  be  grave  and  important;  and  that  the  person  seeking  the  exami- 
nation  shofuld  be  trustworthy  and  reliable^  and  at  all  times  And  at 
every  stage  subject  to  the  supervision  of  the  court,  to  the  end  that 
there  may  be  no  oppression  practiced  under  the  guise  of  doing  service 
to  the  public,  and  that  the  safety  of  the  books  and  records  sutg'ected 
to  the  examination  shall  be  continuaUy  provided  for.*"  In  some 
jurisdietioiu  the  subject  of  the  in^>ection  of  municipal  records  is 
regulated  by  statute;  bat  it  cannot  be  said  that  it  necessarily  follows 

18.  Brawer  v.  Watson,  71  Ala.  209,  Gleaves  t.  Tory,  93  Va.  491,  26  S.  B. 

46  Am.  Rep.  SIS;  Burton  v.  Taite«  78  662,  34  L.R.A.  144.  And  see  generally, 

Miob.  363,  44  N.  W.  282,  7  L.R.A.  73;  Rsoobds. 

State  V.  WilUams,  41  N.  J.  L.  332.  32     19.  State  v.  WUUams,  UO  Tenn.  540» 

Ajn.  Rep.  219 Matter  ot  £gan,  206  N.  75  S.  W.  948, 64  L.R.A.  418  and  note. 
1. 147,  98  N.  E.  467,  Ann.  Gas.  1913B     20.  Burtop  t.  Tnite,  78  Mioh.  363, 44 

66  and  not^  41  LJl.A.(N.6.)  280;  N.  W.  282,  7  L.E.A.  73;  State  v.  WiU 

State  V.  Williams,  110  Tenn.  649,  76  liams,  110  Teim.  54»,  76  S.  W.  948,  M 

8.  W.  948,  64  Ii.R.A.  418  and  note;  L.aA.  418  and  note. 
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beettose  a  statute  has  made  proviaiGXi  for  the  inspection  of  muniiupal 
recards  by  a  oertein  puUic  tribonal  or  under  certain  conditions  that 
tbe  common  law  right  of  the  taxpayer  to  examine  the  records  has 
been  impliedly  rescinded.'  That  one  seeking  to  inspect  the  books 
of  a  municipal  corporation  is  politically  hostile  to  Uieir  custodian 
does  not  deprive  him  of  the  right  of  inspection,  unless  it  is  sought 
with  ^e  corrupt  purpose  of  merely  furthering  such  animosity,'  nor 
does  it  d^aract  from  the  right  of  a  resident  taxpayer  to  examine  the 
records  that  he  seeks  to  dio  it  for  others  for  oompensation,  even  if 
the  effisei  of  his  actavity  is  to  dq>rive  the  custodian  of  the  records  of 
fees  which  be  would  otherwise  receive.*  It  is  no  part  of  the  official 
dnty  of  a  mayor  to  aid  ihdividuals  in  obtaining  their  rights  to  eacam- 
ine  the  books  of  other  officers,  although  it  is  within  his  province  to 
investigato  the  books  and  give  public  information  tiiereof  if  he  thinks 
best* 

445.  What  Records  Are*  Open  to  Inspection. — The  records  of  a 
municipal  corporation  are  public,  even  if  there  is  no  express  statu- 
tory provision  that  such  books  shall  be  kept  A  munie^d  corpora- 
tion can  have  no  private  books,  not  even  of  accounts;  not  open  to 
the  inspection  of  its  citizens.  Its  doings,  and  the  doings  of  its  offi- 
ceis,  and  the  records  and  files  in  their  offices,  must  be  open  to  the 
public;  and  no  fees  may  be  charged  for  such  inspection  to  those  having 
the  right  to  examine  and  inspect  such  files  and  records.  Among 
the  records  that  have  been  held  to  be  open  to  inspection  are  the  books 
containing  a  statement  of  sales  'nonpayment  of  taxes,  including 
stub  receipt*  books,  notwithstanding,  the  fact  that  all  data  contained 
in  such  books  are  at  the ,  convenience  of .  tW  city  treasurer  to  be 
entered  in  record  books  which  axe  accessible  to  the  public;  *  lett^ 
of  recommendation  filed  with  tbe  collector  of  taxes  as  a  oasis  for 
the  issue  of  pending  liquor  licenses;  '  letters  to  a  public  board  on  the 
basis  of  which  it  declined  to  award  a  contract  to  the  lowest  bidder;  ^ 
-vouchers  in  an  auditor's  office,*  and  a  record  of  marriage  licenses.* 
It  may  not  be  denied  that  there  are  papers  concerning  governmental 
matters  which  are  properly  treated  as  secret  and  confidential,  such 
for  example  as  diplomatic  correspondence  and  letters  and  despatohes 
in  the  detective  police  service  or  otherwise  relating  to  the  ^>prehension 

1.  State  T.  WiUiams,  UO  Tans.  649,  N.  W.  283,  7  LJt.A.  73;  80  Hieh.  21B, 
75  S.  W.  94fi,  64  L.BJL.  418  and  note.  46  N.  W.  88,  7  hJLA.  824. 

2.  State  Willianu,  UO  Tenn.  540,  6.  State  v.  Willianu,  41  N.  J.  L. 
76S.  W.948,64L.R.A.418.  332,  32  Am.  Bra.  210. 

3.  Bnrton  v.  Tnite,  78  Miah.  363,  44  7.  Matter  of  Egan,  205  K.  T.  147, 
N.  W.  282,  7  L.R.A.  73.  08  N.  E.  467,  Ann.  Cas.  1013B  66,  41 

4.  Tryon  v.  Pingroe,  112  Mioh.  338,  L.Rj^.(N.S.)- 280. 

70  N.  W.  906,  67  A.  S.  R.  398,  37  8.  Brewer  v.  Watson,  71  Ala.  20^ 
UR.A.  222.  46  Am.  Rep.  318. 

6.  Burton  »  Titite,  78  Stich.  363,  44     9.  Note:  Ann.  Cas.  lOlSE  6L 
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and  pioseMition  <tf  criminals,  but  this  pnac^lA  is  eo&atrtwd  uanowly 
and  it  has  been  held  that  a  person  who  sends  a  communication  to  & 

public  ofSoer  relative  to  the  public  buHmeea  cannot  make  hia  communis 
cation  private  and  confidential  simply  by  labeling  it  as  suoh.  The 
law  determines  its  character — ^not  the  will  of  the  sender.  Even  if 
the  disclosure  of  communications  marked  "confideutiaL"  will  prevent 
the  sending  of  such  communications  in  the  future,  to  the  detriment  of 
the  public  interests,  this  is  not  suiBcient  ground  for  refiUKUg  to  allow 
such  communications  to  be  inspected  by  one  having  sufficient  cause.'* 
It  has  also  been  held  that  a  pawnbroker's  records  filed  with  ihe  police 
commissioner  are  not  open  to  inspection  by  t^e  public.''  And  in 
a  case  involving  the  in^>ection  of  the  records  of  an  electoral  board 
it  was  held  that  so  much  of  the  record  as  dealt  with  the  {^po&ntment 
and  removal  of  registrars  was  subject  to  inspection,  bat  tbat  in 
so  far  as  it  dealt  with  the  preparation  of  the  ballot  it  was  secret  and 
open  only  to  members  of  the  boanf 

10.  Matter  of  Egan,  205  N.  f .  i47.      ll  Kote:  Aim.  Cas.  1913E  60. 
98  N.  £.  467,  Ann.  Cas.  1913E  56.  It     12  Oleaves  v.  Teny,  93  Va.  491.  26 


ua.A.(N.S.)  280. 


V  E.  552.  34  L.R.A.  144. 


MURDER 


Sss  Hojuitiuae,  vol.  13,  p  MT. 
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109.  Appointment  of  Reeeivers  and  Diatribntton.  «f  rtinnla  . 

110.  Reversion  of  Realty  of  IncorpoEsted  Aasociation 

I.  Introductory 

1.  Scope  of  Article. — ^This  article  is*  deseed  to  deal  with*  Uie 
nature  and  origin  of  mutual  benevolent  and  beneficial  asaoeiatione; 

the  purposes  for  which  they  are  formed ;  and  the  features  which  dis- 
tinguish tbem  from  mutual  iosurance  companif^  on  the  one  haild> 
and  organized  charities  on  the  other.  Since  the  liability  of  such 
societies  for  the  benefits  cooteacted  for  in  their  certificates  of  member- 
ship is  governed  by  the  same  principles  of  law  which  prevail  in 
the  case  of  mutual  insurance  companies  it  has  been  deemed  best  to 
leave  this  phase  of  the  subject  for  discussion  elsewhere  in  this  work.^ 

2.  pefinitipa. — Benevolent  and  beneficial  aissociatioDfl  u»  eithm- 
pureV  vGliinlary  aggregations  "of  in&ividtinls' or  bodies  corpOTate* 
formed  md  orgauizefi^  o0  with  a.  view  to  the  accumulation  of  wealth 
and  the  making  of  profit,'  but,  aside  from  fraternal  olojects,  aeldy 
for  the  purpose  of  rendering  financial  aid  or  other  asaislanoe  to  their 
members,  or  certain  designated  beneSciaries  of  tb^  la^r,  wheti  visited 
by  sickneac^'  d«ath,  or  ot^r  miafortunes  specifically  agreed '  uJpoq.* 
Ordinarily,  thdy  have -a  Ve^veaeatative  f ortq .  of  gov|)ni(tten^,  .baa^ 

.  ■  •       •..  )» 

1.  See  Insub&ncb,  vol.  14^  pp.  840,  52  Ark.  201,  12  4.  W.  477,  20*  A. 
846,  1371.  R.  168;  State  v.  Vandiver,  213  Mo. 

2.  FullenwUtei  t,  -St^mni  06unen,  087,  111  0.  W^911ijl&  Ann.  Cas.  283. 
etc.,  180  HI.  621,  64  N.  E.  485,  72  A.  S.  4.  Fullenwider  v.  Supreme  Council, 
R.  239;  Lange  v.  Royal  Highlanders,  etc.,  180  III.  621,  54  N.  E.  485,  72  A. 
75  Neb.  188, 106  N.  W.  224,  UO  N.  W.'  S.  R.  239 ;  EUerbe  v.  Barney,  119  Mo. 
1110,  121  A.  S.  a  786,  10  LJLA.  632,  25  S.  W.  384,  23^  Lfi A. '436; 
(N.S.)  666.  Lange  v.  Royal  Hifi^ilandeors^  75  Nab. 

Note:  52  A.  S?  R.' 548:    '    '  186,  106  N.  W.  824,  110  N.  W.  1110, 

3.  Block  V.  VaUey  Mut.  Ina.  Aaa'u;  121  A.  S:  R.  980, 10XA.A;<2iA)  m. 
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upon  the  lodge  sydtem,  and  tranaaet  th«ir  bannen  puzsuant  to  oeiv 
torn  ritualistic  forms.  Frequently,  any  rne  or  all  of  tiieee  lattm? 
features  become  constituent  elements  in  the  dafinitton  of  'Such  asso- 
ciations by  virtue  of  statutory  requirements.*  Thus,  hf  some  statutes, 
a  fraternal  beneiiciary  association  has  been  declared  to  be  "a  cor- 
poration, society,  or  voluntary  association,  formed  or  oi^anixed  and 
carried  on  for  the  sole  benefit  of  its  members  and  their  ben^ciaries, 
and  not  for  profit.  Each  such  society  shall  have  a  lodge  systwn  with 
ritualistic  form  of  work  and  representative  form  of  government."  • 

3.  Origin  aUd  Nature.— The  prototype  of  benevolent  and  benefi- 
cial associations  is  met  wi^  in  the  frieivlly  benefit  sooietieB  of  Eng- 
land which  appeared  more  than  a  century  ago  imd  aimed  at  making 
provision  for  the  relief  of  their  members  in  sickness,  and  for  the 
payment  of  3  small  sum  at  death  tb  defray  the  attendant  funeral 
expenses.'  Like  other  associations  of  persons  for  agreed  and  lawful 
purposes,  they  may  be  simply  voluntary  aasociatious,  or  eorpaEations^ 
incorporated  by  special  act  or  under  general  laws.*  Their  organiza- 
tion is  commbnly  based  upon  the  lodge  system;  with  a  more  or  less 
graduated  series  of  centnu  or  g&vwning  bodies,  throughout  which 
a  representative  form  of  government  ordinarily  prevails;*  that  is, 
the  directors,  delegatee,  and  other  ofBeers  who  have  ^neral  charge 
and  control  of  the  property  and  busioess  of  the  society  and  the  man-, 
agement  of  its  affairs  are  ebosen  by  the  members  or  their  selected 
representatives.'*  Tbtir  business  is  usoally  tranfiacted  in  conform- 
ity with  certain  ritualistic  forms  and  oeptmqmeii;  ''  and  the  benefits 
they  extend  to  their  membw  in  the  nature  of  insurance  are  but 
intddebta)  to  their  fzwtanu^  aad  sqeial  teaUize^^*. -except      a  fev 

■  6.  Fullenwider  t.  Supreme  Cotrndl,  60  S.  C.  413,  48&  E.  flMj  IM  A.  S. 

m  HL  621,  54  K;  t.  485,  78  a.  R.  811,  66            723;  Sheridao  v. 

S.  B.  239t  State  v.  Tandiver,  213  Mo.  Modern  Woodmea  of  -  Amarioa,  44 

187,  m  S.  W.  m,  15  Ann.  C^s.  283;  Wash.  230,  87.  Pui  127,  120  A.  B. 

Luge  V.  EoVal  Biehlandeis,  75  .Neb.  987,  7. 1«.B.A.(N.S.)  971 

m  106  N.,.W,  224,  XIQ  N.  W.  1110,  JO.  UagB  v.  Royal  Highlanden,  75 

m  A.  B.  H;  786,  40  L.R.A.<N.B.)  Neb.  188,  106  N.  %  22^^110  N.  W. 
666.  -  -r  .  ^  g  ^.  ^gjg,  j^j^ 

.6.  Lange     Royal  Highlanders,  75  (N-SJ  6CjB.  -  .         ;  ' 

Neb.  188,  106  N.       224,  110  N.  W.  11.' FuUeriwiatsr  v.  SuBreme  Counpi!, 

mo,  121  A,  S.  R-i  786,  10.Xi.B.Ai  etc.,  180  BL  621,  54  N.'^.  485,  TO  A. 

(S3,)  660. 1  ■       .     '  1'   ■      :  8.  B.,2S9;  Lange  %  Rc/yal  Highlahd- 

7.  BH<^*'B9riiey,  109  1*6.,  e^s,^75  JTeb!  188;  106  N.  W.  -234,  110 
26  S.  W.  3g4,'2SL.RJL..435.  ^         '  N.  W.  Uld,  121  A.^  Sj-  B.  78«;  10 

8.  Note:  52  A.  S.  B.  5^  L.RJL(N.S.)  666^;  IfitoW  t.=  Leefib, 

9.  FuUenwider  y.  Supremfl  ConncdL  09  S.  C.  413,  4&  8:^X1.-290^' 104  A.  & 
etc.,  180  HI  621,  54  N.  E.  485,  72  A:  B.  811,  68  h.U,L.  72S;  Shtai^  v. 
B.  B.  239:  Lange  v.  Boyal  Kghland-  BCodem  Woodman  of  Ameriw.  44 
era,  76  NebTMS,  106  N.  W.  224,  110  Wash.  280,  87  Pac.  127,  ISO  A.  8.  B. 
N.  W.  1110,  121  a:  «.  B.  786,  19  087,  7  LJtA.(NA)  078l-  . 
l^^iHS,)  m;  U&tfllwn.T,  iMBh,  It.  BloakT.yal2«^Mnt..XtiB.,A«B'A 

 ■  •   'Xm  .  -   ■  .  I  J.;i  ■  I  ; 
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iBfltanoes,  as  in  the  case  of  the  relief  departments  of  modern  rail- 
roads.^' Frequently  it  is  purely  optional  with  a  member  as  to  whether 
he  shall  take  advantage  of  the  insurance  feature  of  the, .association 
or  not.'*  As  they  are  founded  upon  the  principle  of  entire  mutual- 
ity in  relation  to  burdens  as  well  as  benefits,'^  they  have  no  capital 
stock,^*  nor  do  they  in  ail  instances  keep  a  fund  on  hand  or  invested 
for  the  purpose  of  discharging  the  objects  of  the  society.  As  a  substi- 
tute therefor  each  member  promisee  to  contribute  an  equal  share 
with  every  other  member  as  the  association's  necessity  for  funds 
arises.'^  In  joining  the  association  each  member  becomes  bound  to 
assist  the  others  in  the  mode  and  for  the  object  pointed  out  in  the 
articles  and  by-laws  of  the  association.  The  managing  offioeis  repre- 
sent the  association,  whether  incorporated  or  not,  and  discbarge  the 
function  of  enforcing  and  carrying  out  the  purposes  of  the  compact.^' 
4.  Purposes. — ^The  purposes  of  benevolent  and  beneficial  associa- 
tions are  usually  determined  by  reference  to  their  charter,  constitu- 
tion and  by-laws,  provided  they  do  not  contravene  any  statutory 
provisions  that  may  have  been  enacted  in  regulation  of  the  objects 
for  which  such  -societies  may  be  formed.  As,  in  the  absence  of  statu- 
tory regulation,  they  may  be  organized  for  any  Intimate  purpose, 
ihe  selection  of  the  particular  objects  for  which  the  association  ia 
established  and  the  determinati<Hi  of  the  means  by  which  those  pur- 
poses shall  be  accomplished  are  peculiarly  matters  to  be  decided  by 
the  association  alone."  Aside  from  Hhe  promotion  of  fraternal,  Boaal, 
moral  and  economic  objects,**  the  porpoeee  for  which  such  aasooiatioiu 

52  Ark.  201, 12  S.  W.  477,  20  A.  B.  R.  14.  Soprenia   Lodge,   eta.   t.  La 

166;  FranU  v.  Bohemian  Roman  Cath-  Malta.  95  Tenn.  157,  31  S.  W.  493,  30 

oiic  Cent  ITiuon,  164  Mo.  304,  63  8.  L  R-A.  838. 

W.  1100,  86  A.  S.  R.  61L  64  L.R.A.  15.  Lehman  t.  Clark,  174  HI.  279,  61 

733;  Derry  ConncU,  No.  40,  ete.,  v.  N.  E.        43  h.KM  648. 

State  Counca,  197  Pa.  St  413,  47  Att  ,       ^«"^en  v.  Iowa  Mut.  Ben 

208,  80  A.  S.  E.  838j  Sberidafa  v.  S-Jl- 

Kodem  Woodmen  of  America.  44  ^'^^^  ^  f^M.  *^  5*  <Sl^ 

Wash.  230,  87  Pac  127,  120  a!s.  R.  fi^°i\\  a 

987  7  L.R.A^.8  )  973^    See  State  ^ieif  A^etJ:'" 

V  Vandiver,  213  Mo  187.  lU  8.  W.  197       g^^  413  47        208,  80  A.  S. 

911,  16  Ann.  Cas.  283.  H  838 

Note:  3  L.RJ^  430.  17.  jjUerbe  t.  Barney,  119  Mo.  632, 

13.  Donald  y.  Chicago,  etc.,  B.  Co.,  35  fl.  W.  384,  23  L.BJ..  435:  State 

93  la.  284,  61  N.  W.  971,  33  L.R.A.  Vandiver,  213  Mo.  187,  lU  8.  W.  9U, 

492;    Enrlington   Voluntary    Retief  16  Ann.  Caa.  283. 

Dept  V.  White,  41  Neb.  547,  69  N.  18.  Ellerhe  v.  Barney,  119  Mo.  632. 

W.  747,  43  A.  8.  R.  701;  Keith  v.  Chi-  25  S.  W.  384,  23  L.R.A.  435. 

cago,  ate,  R.  Co.,  82  Neb.  12,  116  N.  19.  Reno  Lodgre  No.  99,  ete.  v. 

W.  957,  130  A.  8.  B.  665,  23  LJI.A.  Grand  Lodge,  etc,  54  Kan.  73,  Zl 

(N.S.)  362;  SUte  v.  Pitteburg,  ete..  R.  Pae.  1003,  26  L.RA.  98. 

Ca,  68  Ohio.  St  9,  67  N.     93^  Sill  A.  80.  Supreme  Council,  eta  T.  Gani- 

8.  R.  6S6,  64  UR.A.  406.  gas,  104  Ind.  133.  3  N.  k  818,  64  Am. 
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aie  eommonly  formed  aie  ibe  Aztenaion  of  aid  and  asaistaiioe  to 
fellofr  members  in  times  of  sickoesB  and  distras; '  the  making  of 
ample  provision  for  the  relief  of  such  as  become  perxnanently  dis- 
abled 1:^  reason  of  accident^  disease,  or  old  age;*  the  burial  and 
defrajal  of  the  funeral  expenaes  of  deceased  memb^;  *  and  -to  make 
provision  for  the  widows  and  orphans,  or  other  specified  beneficiaries 
of  deceased  members,*  In  this  last  respect  they  respond  to  the  popular 
demand  for  protection  to  dependmts  at  reaaonable  cost  and  provide 
what  is  often  called  the  "poor  man's  insurance."  •  As  the  certificate 
of  membership  whereby  the  member  or  his  designated  beneficiary 
is  entitled  to  claim  such  benefibs  seldom  differs  from  an  ordinary  policy 
of  mutual  life  insurance^  the  rules  of  law  applicable  to  the  latter 
govern  the  association's  lictbility  thereon,  as  a  rule.*  But  while  the 
principles  of  life  insurance  are  thus  applicable  to  the  operations  of 
mutual  benefit  association^  their  great  underlying  purpose  is  not 
to  insure  or  indemnify  against  loasy^  but  to  accumulate  a  fund  from 
the  contributions  of  members  to  be,  used  in  their  own  aid  or  relief 

Rep.  298;  Fisher  v.  Donovaa,  57  Neb.  gas,  104  Ind.  133,  3  N.  E.  SIS,  54  Am. 
361,  77  N.  W.  778,  44  L.R.A.  383;  Rep.  298;  Theanen  v.  Iowa  Mut.  Ben. 
Deny  Council,  No.  40,  ete.  v.  State  Ass'n,  101  la.  558,  70  N.  W.  712,  37 
Council,  197  Pa.  St.  413,  47  Atl.  208,  L.R.A.  587;  Carpenter  v.  Knapp,  101 
80  A.  S.  R.  838.  la.  712,  70  N.  W.  764,  38  LJI.A.  128; 

1.  DonneJly  v.  Supreme  Council,  Maryland  Mut.  Benev.  Soc.,  etc.  v. 
etc.,  106  Md.  425,  67.  Atl.  276,  124  Clendinen,  44  Md.  429,  22  Am.  Rep. 
A.  S.  R.  499 ;  Society  for  Visitation  52 ;  Donnelly  v.'  Supreme  Council,  etc., 
of  Sick,  etc.  v.  Com.,  52  Pk.  St.  125,  106  Md.  425,  67  Atl.  276,  124  A.  S.  R. 
91  Am.  De«.  130;  Leftwich  v.  Wells,  499;  Fisher  v.  DonoTim,  57  Neb.  361, 
101  Ya.  266,  43  S.  E.  364,  99  A.  8.  a  77  N.  W.  778,  44  L.R.A.  383;  Society 
86S.  for  Visitation  of  Sick,  etc.  v.  Com., 

2.  FnUenwider  v.  Supreme  Conn-  52  Pa.  St.  1^,  01  Am.  Dec  139 ;  Sov- 
eil,  et&,  180  111.  621,  54  N.  E.  485,  72  ereign  Camp  of  Woodmen  of  World 

A.  8.  B.  239;  Supreme  Council,  etc.  v.  Praley,  94  Tex.  200,  59  S.  W.  879, 
V.  Garrign%  104  Ind.  133,  3  N.  E.  818,  51  L.R.A,  898;  Leftwich  v.  Wells,  101 
54  AmL  Rm.  298;  Supreme  ConneiL  Va..255,  43  S.  E.  364,  99  A.  S.  R.  865. 
eto.  V.  Foznngcr,  125  Ind.  62,  25  N.     6.  Fisher  .v.  Donovan,  57  Neb.  361, 

B.  129.  21  A.  S.  E.  196,  9  Llt-A.  77  N.  W.  778,  44  L.B.A.  383. 

501;  iJonnelly  v.  Supreme  CoonciK  6.  Martin  v.  Stubbings,  126  111.  387, 

ete.,  106  Md.  425,  67  Atl.  276,  324  18  N.  E.  657,  9  A.  S.  R,  620;  L^man 

A.  B.  E.  499;  Keith  v.  Chicago,  etc.,  v.  Clark,  174  HL  279,  51  N.  E.  222,  43 

B.  Co-  82  Neb.  12,  116  N.  W.  957,  L.ILA,  648;  Gibson  t.  Megrefw,  154 
130  A.  8.  B.  655,  23  L.R.A.{N.S.>  Ind.  273,  56  N.  E.  674,  48  L.BA.  362. 
352.  Notes:  19  A.  S.  B.  782;  62  A.  8.  B. 

3.  Soeiflty  for  Visitetion  of  Side,  544  ;  73  A.  &  B.  26. 

ete.  T.  Com.,  62  Pa.  St;  125,  91  Am.  See  IksusavoIi  toL  14,  pp.  840, 

Dee.  139;  Deny  Conncil,  No.  40,  etc.  846,  1371. 

T.  State  Council,  ate,,  197  Pa.  St.  413,  7.  SUte  t.  Pittsburg,  etc.,  R.  Co., 

«r  AtL  208,  60  A.  S.  B.  838;  Leftwioh  68  Ohio  St.  9,  67  N.  E.  93,  96  A.  S. 

V.  WeBs,  m  Va.  256,  43  8.  E.  364»  &  685,  64  X<iU^  40S. 

g9A.S.B.8aiL  Note:  38  LJt.A.  66. 

4.  Supreme  Conneil,  ete.  t.  Gain- 
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in  the  mi^ortunes  of  ^knees,  injury  or  death.  Thei  benotHs,  by 
the  rule  of  their  organization,  are  payable  to  their  own  unfortuDnte. 
out  of  funds  which  the  menibera  have  themselves  con^ibuted  for  the 
purpose,  not.  OS  an  indemnity  or  secority  against  los9,  but  a  pro- 
tective celief  in  case  of  sickness  or  injury,  or  to  provide  for  their 
burial,  and  the  support  of  those  dependent  upon  them  in  life,  in 
case  of  their  decease."  Moreover,  although  the  operation  of  such 
societies  is  declared  to  be  national  or  worldwide,*  their  membership  is 
limited  to  certain  specified  classes,**  and  they  are  designed  to  benefit 
only  their  own.**  They  are  formed  and  carried  on  not  for  profit 
but  for  Uie  sole  benefit  of  their  members  and  ihe  beneficiaries  of  the 
latter." 

5.  Distinguished  from  Charities. — Although  it  has  been  held  that 
mutual  benefit  societies  are  charitable  institutions  in  the  sense  that 
they  may  lawfully  undertake  to  transact  their  business  on  Sunday, 
even  to  the  extent  of  hearing  and  detemuhing  charges  against  mem- 
bers which  result  in  the  expulsion  of  tKe  letter,"  nevertheless  they 
are  not  charities,  in  the  legal  sense  of  that  term,**  and  are  easily 
distinguishable  therefrom.  No  matter  how  diversified  the  purposes 
of  mutual  benefit  societies  may  be,  they  are  always  conftned  to  their 
own  members  and  are  dependent  upon  tiie  payment  by  them  of  the 
assessments  required  by  the  by-laws.  In  a  certain  sense,  b^ieficiary 
members  get  what  is  paid  for,  and  nothing  more,  for  if  they  cease 
to  pay  they  cease  to  receive.  As  a  matter  of  fact,  members  continue 
to  pay  for  the  benefit  of  another,  not  because  of  any  charitable  or 
benevolent  impulse,  but  because  they  expect,,  upon  their  death,  that 
those  whom  they  are  interested  in,  or  bound  by  law  or  ties  of  affeo- 

8.  State  T.  Pittsburg,  etc,  R.  Co.,  Crawford,  67  Kan.  449,  73  Pac  79, 
68  Ohio  St.  d.  67  N.  E.  93,  96  A.  B.  100  A.  S.  R.  465;  Reynolds  r.  Supreme 
R.  635,  64  L.R.A.  405.  Couneii,  etc.,  192  Mass.  150,  78  N.  E. 

Note:  52  A.  S.  R.  543.  129,  7  Ann.  Caa.  776,  7  L.R.A.(K.S.) 

9.  Derry  Council,  No.  40,  efce.  v.  1154;  State  v.  Vandiver,  213  Mo.  187, 
State  Council,  197  Pa.  St.  413,'47-AtI.  Ill  8.  W,  911, 15  Ano.<3aa.  283;  State 
208,  80  A.  S.  R.  838.  v.  Pittsburg,  etc.,  R.  Co.,  68  Ohio  St. 

10.  Qunther  t.  New  Orleans  Cotton  9,  67  N.  B.  93,  96  A.  8.  R.  635,  64 
Exch.  Mut.  Aid  Ass'n,  40  La.  Ann.  t.R.A.  409;  P^in  v.  Soeiete  St.  J^n 
776,  5  So.  65,  8  A.  S.  R.  554,  2  L.R.A.  Baptiste,  24  R.  I.  660,  54  At?.  47,  60 
118;  Donnelly  v.  Supreme  Conncit,  L.R.A.  626;  Mitchell  t.  Leech,  60  S. 
etc.,  106  Md.  425,  67  Atl.  276,  ifeT  A.  C.  413,  48  S.  E.  290, 104  A.  S.  a  811, 
S.  R.  499;  Sover«gn  Camp  of  Wood-  66  L.R.A.  723. 

men  of  World  T.  Praley,  94  Tw.  200,.    Note:  11  Ann.  Caa.  539. 

59  S.  W.  879,  61  LJI.A.  898.  13;  Pepin  v.  Societe  St  Jean  Bap- 

11.  Frantft  v.  Bohemian  Rdman  tiste,  24  R.  I.  660,  64  AtL  47,  60 
Catholic  Cent  Union,  164  Mo.  304',^63  L.R.A.  626. 

S.  W.  1100,  86  A.  S.  R.  611, 64  L.R.A.  14.  Supreme  Lodge,  etc  t.  Ray* 
723:  State  .V.  Pittebure,  eto.,  B.  Co.,  mond,  67  Kao.  647,  47  Pae.  533,  It 
68  Ohio  St  9,  67  N.  E.  93,  96  A.  S.  L.B^  373.  As  to  the  legal  meuunf 
R.  636,  64  L.B^  406.  of  eharity,  tea  CTTimTtMij  voL  6,  y. 

IS.  Bankcn'  Union  of  World  v.  291  e»  bm. 
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tion  to  provide  for,  will  receive  the  amonst  which  it  is  agreed  in 
tilie  lien^dary  certificate  will  be  paid  by  the  aasociation  to  such  bene- 
ficittry.  Thia  ifl  nrnther  charity  nor  benevoIeDce.  Moreover,  paytdent 
to  the  beneficiary  does  not  depend  upon  hia  or  her  finanoial  oondition. 
A  wealthy  child  or  widow  of  the  aaaured  member  would  be-  entitled 
to  claim  the  amotint  named  in  the  eertiiicate  eqtuJly  with  one  poor 
or  needy.  Benefits  are  paid  because  of  so  much  money  and  so  many 
assessments  paid  by  the  assured  member  and  whatever  benevolence 
or  charity  may  be  connected  therewith  is  of  a  purely  commercial  char- 
acter. Societies  whose  principal  income  is  derived  from  compulsory 
eontribntions  Icfvied  upon  thc^  members  for  the  purpose  of  treating 
a  fund  to  be  used  exclusively  for  the  benefit  of  their  members  cannot 
be  said  to  be  either  benevolent  or  charitable  within  the  usual  meaning 
of  those  terms.  Accordingly  it  is  generally  held  that  they  are  not 
"charities"  within  the  meaning  of  statutory  provisions  exempting  the 
property  of  such  institutions  from  taxation/*  even  though  their  sur- 
plus funds,  together  with  voluntary  contributions  of  members,  are 
devoted  to  the  relief  of  the  needy.**  According  to  a  few  authorities, 
however,  laws  exempting  from  taxation  the  property  of  benevolent 
or  charitable  institutions  shonld  be  liberally  oonstrued  do  as  to  include 
fraternal  or  mutual  benefit  societies  where  their  purposes  are  largely  ' 
educational  or  charitable.*' 

6.  Distinguished  from  bisurance  Companies. — ^It  baa  Bometimes 
been  said  that  there  is  no  difference  between  mutual  insurance  com- 
panies and  mutual  benefit  societies,  having  insurance  feataresj  except 
where  a  statute  makes  a  distinction,*^  and  that  the  association,  so  for 
as  it  is  engaged  in  the  business  of  life  insurance,  must  be  treated  in 
law  as  a  mutual  life  insurance  company,**  but  it  is  generally  acknowl- 
edged that  benevolent  and  beneficial  associations'  are  not  insurance 
companies,**  even  though  the  principles  of  insuranoe  law  govern 
many  of  their  nlatioBS  with  their  members  and  the  beneficiazies  of 

16.  Boys!  Higfalanders  v.  State,  77  19.  Chartrand  v.  Brace,  16  Colo.  19, 

Neb.  18,  108  K.  W.  183,  7  L.BJL  26  Pae.  152,  25  A.  6.  B.  235  and  iiot«, 

(K.S.)  380  and  note.  12  LB.A.  209. 

16.  St.  Lotus  Lodge  No.  0,  ete.  v.  20.  Martin  v.  Stabbisg&  126  111. 
Koeln,  282  Mo.  444,  171  S.  W.  329,  387,  18  N.  E.  657,  9  A.  8.  B.  620; 
Ann.  Cas.  1016E  784,  L.B.A.1916C  694  Donald  v.  Chiesgo,  ete.,  K  Co.  93  la. 
and  note.  284,  61  N.  W.  971,  33  jJU..  402; 

17.  Salt  Lake  Lodge,  No.  85,  ete.  Weatarman  v.  Sopreme  Lodge,  etc, 
V.  Oroeabeob,  40  Utah  1, 120  Pao.  199^  196  Mb.  670,  94  Sf.  W:  'fTO,  5  L.BJL 
Ann.  Cas.  M14C  9m.  (N.S.)  1114:  State  v.  PitCabnxg,  etc, 

Note:  L.B.A:i915C  695,  096.  B.  Co.,  68  OW  St  9,  67  N.  B.  93,  96 

And  see  Taxation.  A.  S.  B.  636,  64  L.B.A.  406;  North- 

U.  Bloek     Valley  Mat.  Ins.  Ass'n,  western  Masonio  Aid  Aas^  t«  Jones, 

02  AA.  201,  12  S.  W.  477,  20  A.  S.  164  Pa.  8t  99,  26  Att.  263,  36  A.  8. 

■R  16a  B.  610 ;  Blair  v.  Stiprttna  Cooncil,  etc, 

Netaa:  ift  A.  B.  B.  78S;  02  A.  S.  B.  306  Pa.  St  268^  S7  AtL  66jL  101  A.  a 

644.  -  B.  934;  Thomaa  v.  Knights  ot  the 
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the  latter.'  Probably  the  mo^t  diBtmctive  feature,  as  between  inaur- 
aooe  companies  and  mutual  benefit  societies,  is  that  the  latter  do 
not  purpose  to  indemnify  or  secure  against  lo8S|  but  from  the  conthbu- 
tiona  of  members  to  accumulate  a  fund  to  be  used  in  tbeiz  own  aid  or 
relief  in  the  misfortunes  of  sickness,  injury  or  death,'  and  the  fund 
raised  is  practically  a  trust  fund  made  up  of  their  contributions,' 
whereas  to  grant  indemnity  or  security  against  loss,  for  a  considerar 
tion,  is  not  only  the  design  and  purpose  of  an  insurance  company, 
but  is  also  the  dominant  and  characteristic  feature  of  the  contract  jo( 
insurance.^  As  those  who  organize  or  embark  in  the  insurance  busi- 
ness have  profit  in  view  as  a  recompense  for  the  industry,  ability,  and 
€fq>ital  invested,  it  would  be  strange  to  put  benevolent  and  ben^cial 
associations  in  the  same  category^  for  they  do  not  contemplate  gain 
but  benevolence  only.'  Nor  are  benevolent  and  beneficial  associar 
tions  influenced  solely  by  the  strict  letter  of  their  contractu^  obli- 
gations, but  also  by  a  ^irit  of  fraternity.  Thus  it  not  infrequently 
happens  that  the  dues  of  a  sick  member  are  paid  by  the  members 
of  his  subordinate  lodge,  or  out  of  its  treasury,  to  keep  him  in  good 
standing,  in  the  face  of  impending  deal^,  for  the  very  purpose  of 
securing  the  payment  of  the  benefit  fund  to  his  family.  Such  is 
not  the  conduct  of  mere  strangers  with  each  other,  ori  of  those  who 
are  bound  only  by  tlie'ties  of  a  contract  of  insurance.'  Mutual  benefit 
societies  confine  their  operations  to  thdr  own  members,  and  do  not 
solicit  business  from  the  general  public  as  do  insurance  companies,' 
and,  unlike  insurance  companies,  they  usually  limit  the  class  of  per- 
sons who  may  be  designated  by  members  as  beneficianee  of  their 
certificates.'  Furthermore,  a  certificate  of  men^berabipin  a  beneficiary 

Maccabees  of  World,  85  Wash.  666,  Lodge,  eto.^  196  Mo.  670,  94  S.  W.  470, 
149  Pac.  7,  L.R.A.1916A  750.  6  L.R.A.(N.S.)  1114;  State  v.  Van- 

Note:  19  A.  S.  R.  783.  diver,  213  Mo.  187,  111  S.  W.  911,  15 

1.  See  supra,  par.  4.  Ann.  Gas.  283;  State  v.  Pittsbct^,  et«., 

2.  State  V.  Pittsburg,  et«.,  R.  Co.,  R.  Co.,  68  Ohio  St.  9,  67  N.  E.  93, 
68  Ohio  St  9,  67  N.  i.  93,  96  A.  8.  96  A.  S.  R.  635,  64  L.B.A.  405. 

B.  635,  64  L.R.A.  405.  6.  Franta  t.  Bohemian  Roman  Catli- 

Note:  52  A.  S.  B.  548.  olie  Cent.  Union,  164  Mo.  304,  63  S. 

And  see  supra,  par.  4.  W.  UOO,  86  A  S.  B.  611,  54  L.B.A. 

3.  Blair  v.  Snprme  Council,  eto.,  723. 

208  Pa.  St.  262,  57  Atl.  564,  101  A.  7.  Carpenter  t.  Knapp,  101  Ll  712, 

B.  934.  70  N.  W.  764,  38  L,B.A  128;  Bank- 

4.  State  T.  Pittsburg,  et&,  U.  Co.,  era'  Union  of  World  v.  Crawford,  67 
68  Ohio  St  9, 67  N.  B.  93,  M  A.  8.  a  Kan.  449, 73  Pao.  79, 100  A.  S.  B.  465 ; 
635,  64  L.B^.  405.  State  t.  Vandiver,  213  Mo.  187,  lU 

5.  Block  T.  Valley  Mot  Ins.  An'n,  S.  W.  911,  15  Ann.  Oas.  283;  State 
£2  Ark.  201,  12  S.  W.  477,  20  A.  S.  t.  Pittsburg,  ete.,  B.  Co.,  68  Ohio  St. 
B.  166;  RcijrnDlds  t.  Snpratte  Conneil  9,  67  N.  E.  98,  96  A.  8.  B.  63&,  M 
of  Boyjd  Arcanum,  192  Mass.  150;  78  L.R.A.  405. 

N.  E.  129,  7  Ann.  Cas.  776,  7  Sj.B.A.  8.  Carpenter  t.  Ejtapp,  101  la.  712, 

<NJ9.)  11S4;  W«stenn»  t.  Snimne  70  K.  W.  764,  36 Xit^A.  |98;  frvita 
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-aasooiataon  is  esseotialif  diffident  from  an  oAlinazy  Ufa  kisarance  pol- 
icy, for  in  1^6  latter  the  ngl^  of  the  beD^daiy  are  fixed  by  the  terxas 
of  the  policy,  wbi^e  in  the  former  they  depend  upon  the  certificate 
and  fhe  rights  of  the  member  under  the  constitution  and  by-laws  of 
the  society.*  In  the  case  of  aa  ordinary  life  insurance  poIi<7,  it  is 
the  general  rule  that  no  right  to  cliaiige  the  beneficiEury  exists  unless 
suob  right  is  reserved  to  the  insured  in  the  policy.^*  By  (he  decided 
weight  of  authority,  howevo',  the  ben^iary  named,  in  a  certificate 
issued  by  a  mutual  benefit  society  is,  during  the  lifetime  of  the  mem- 
b^,  a  mere  volunteer,  having  no  coutraotud  relations  with  either  the 
association  or  the  assured,  as  the  contract  is  between  the  association 
and  its  member  alone.  Accordingly  the  beneficiary  named  in  such  a 
certificate  acquires  no  vested  interest  therein  but  a  mere  expectanoy, 
dependent  upon  the  will  and  act  of  the  member  who  by  complyio^ 
with  the  rules  of  the  society  may  substitute  another  as  beneficiary 
without  tiie  consent  of  the  person  first  designated.^^  Life  insurance 
policies  also  frequently  have  a  marketable  or  cash  surrender  value, 
making  them  a  form  or  kind  of  property,  but  such  is  not  the  case 
with  .the  certificates  of  benevolent  and  beneficial  associations."  The 
questions  whether  a  warranty  as  to  previous  applications  for  insur- 
ance applies  to  applications  made  for  membership  in  benefit  socie- 
ties, and  whether  benefit  certificates  .are  insurance  within  the  meaning 
of  a  question  as  to  other  insuranc^  are  discussed  elsewhere  in  this 
work." 

7,^  Applicability  of  General  Insurance  Laws^ — ^Althousfh  beoiBVO. 
lent  and  beneficial  associations  are  in  many  respects  eesentially  differ- 
ent from  insurance  companies,**  yet  in  so  far  as  the  (Construction 
their  certificates  fnd  the  rights  of  members  and  their  benefidaries 
with  respect  thereto  are  concerned,  such  associations  are  usually  con- 

V.  BohemiaQ  Roman  Catholic  Cent.  Woodmen  of  America,  67  Neb.  239,  93 

Union,  164  Mo:  304,  <@  S.  W.  1100,  N.  W.  397,  108  A.  8.  B.  634,  2  Ann; 

86  A.  S.  R.  611,  54  L.B.A.  723;  State  Cas.  660,  61  L.R.A  603;  Shipman  v. 

V.  VandiT«r,  213;  Mo.,  187,  lU  S.  W.  Protected  Honw  Cirel^  114  N.  J.  398, 

011^  16  Aim.  Ch.  283.  And  see  in£ni»  67  N.  S.  83,  63  LiLA.  347.  See  als* 

par.  78  flt  aeq.  Fxeund  v.  Freund.  218  IH  189,  75 

9.  Clark  T.  Mnt  Reserve  Fund  Life  £.  9^,  109  A.  S.  R.  283. 

Am%  14  App.  Cas.  (D.  C.)  154,  43  Notes:  52  A.  &  R.  ,566;  2  L.H^ 

'L.B.A.  300;  Shipman  .  V.  Protected  163. 

Home  Cirelerl74  H.  T.  398,  67  HiT.  Q>  And  see  IirsuBAMca,  vol  X4^  pp. 

83,  63  L.R^  347;  Wiat  T.  Gran4  1376, 1387  efc  seq* 

Lodges  etc.,  2S  Qro.  27%  30  Paa  450,  11.  See  infra,  par.  p7,  88. 

29  A.  8.  B.  603.  12.  Wamer  v.  MoAapx  Woodmen  o( 

Not»:  6  L.B^.  98t  3?  L.B.A.  64.  America,  67  Neb.  233,  93  N.  ff.m, 

10.  Oarpenter  r.  Enapp,  ;pl  ta.  199  A.  S.  R.  ^634, 2  Ann.  Cas.  90O(  61 
712,  70  N.  W.  7#4,  38  LB.A.;J28i  IJ4R.A.  603.                ,     .  . 
Schmidt  v.  Northern  Life  Ass^n,  112  ^1  Sftt  Zlf60IUlra^  to).  H  P' 

la.  41,  83  N.  ^.  800,  84,A     K.  323,  et          ,  - 

£1  L.R.A.  141;  Warner  v.  Modem  Mj|.       8fjpKa,,,paE.  4..   .   ^  j 

Bic.L.VoI.XIX.— 75.       IW  ' 


Digitized  by 


inmUL  BENEFIT  SOCIETIES 


19  B.  C.  U 


ndeied  to  be  gbvomed  hj  the  prixioqiles  of  insuranee  law  exc^  in 

80  far  as  the  peculiarities  of  their  organization  may  necessitate  ib» 
^plication  of  different  rules.**  So  where  the  matter  inTolved  is 
relative  to  the  acquisition  of  jurisdiction  in  aeti<Hi8  against -scuih  asBo- 
ciations  it  is  generally  held  that  they  are  controlled  by  the  general 
insurance  laws  providing  for  the  manner  in  which  jurisdiction  shall 
be  obteined  in  actions  against  insurance  companies.'*  Some  states 
also  reqpiixe  such  associations  to  comply  with  the  state  iiiBUvanoa  low 
pnoT  to  permitting  them  to  conduct  th«r  operations  within  the  boond- 
aries  of  the  state.^'  In  a  number  of  jurisdictions,  however,  tl^  state 
legislatures  have  recognized  ^e  distinction  between  r^^lar  insur- 
ance companies  and  su^  associations,,  which  are  not  conducted  for 
profit,  by  expressly  declaring  that  benevolent  and  beneficial  associa- 
tions are  not  insurance  companies  in  the  sense  and  meaning  of  the 
insurance  laws  and  are  &erefore  exonpt  from  the  operation  of  the 
latter.^*  Thus,  they  are  often  exempted  from  depositing  a  guaranty 
fund  under  tJie  insiu*ance  laws,  and  are  not  required  to  file  with  the 
insurance  department  the  sworn  statement  and  annual  reports  custom- 
arily exacted  from  insurance  companies.**  Under  statutes  tff  this 
nature  exempting  benevolent  societi^  from  the  operation  of  certain 
insurance  laws,  the  decisions  vary  as  to  what  is  ^sential  to  bring  an 
association  within  the  exc^tion,^  but  they  are  practically  unanimous 
in  agrie^ng  that  w(iere  such  associations  have  an  insurance  department 
and  the  provisions j)f  a  .  fraternal  character  are  eliminated,  their  pri- 
mary and  only  purpose  is  tha  of  a  life  insurance  organization.  Where 
the  whole  purpose  of  an  association  is  to  seciu^  to  each  member 
thereof  the  payment,  on  his  death,  to  his  beneficiary  or  represwtative, 
of  a  certain  siun  of  money,  subject  to  the  fulfilment  of  the  conditions 
imposed  1>y  the  charter  and  by-l&ws,  and  practically  the  only  qualifi- 
cations  required  for  member^p  are  that  the  applicant  shall  be  in  a 
certain  conditi<m.of  health  and  within  a  certain  ago,  then  such  society 

16.  Bock  V.  Valley  Hnt.  Ins.  Aas'ii,  816}  FranU  t.  Bohemkn  Roman 
53  Ark.  301,  12  S.  W.  477,  20  A.  S.  GathoHe  Gent.  T^od,  164  Ho.  304,  6a 
R.  16d;  Martin  v.  Btnbbings,  126  HL  S.  W.  1100,  86  A.  S.  R.  6U,  54  LJUL 
18  N.  E.  657,  9  A.  8.  E.  «20.     723;  State  v.  Van^ver,  213  Ma.  187, 


16.  Kote:  38  L.R.A.  47.  And  see  v.  Pittaburg,  eto.,  R.  Co..  68  Ohio  Bt. 
infra,  par.  106.  9,  67  N.  E.  03,  96  A.  8.  R.  636,  64 

17.  Note:  38  L.B.A.  40.    See  gen-  L.RA.  406. 

erally,  Forbion  Cokporatioits,  vol.  12,  Notes;  62  A. -8.  R;  548;  2  LJ^A. 

p.  50  et  seq,;  DrstntAKCI,  vol.  14,  p.  42L 

857  et  seq.  19.  Btate  v.  PittBbai^,  ete.,  R.  Co., 

18.  Lyon  y.  United  Moderna,  148  68  Ohio  St  9,  67  N.  E.  9%  96  A.  S. 
Cal.  470^  83  Pac.  804,  113  A.  fl.  B.  B.  635,  64  L.B.A.  405. 

201;  7  -Aim.  C&a.  672,  4  L.R.A.(N.8.)  Note:  2  LJI.A.  421. 

247:  Fawoett  t.  Snpreme  Sitting,  ete^  20.  Note:  88  LAX  4A. 
64  Cm.  170,  "SO-  jfcUi  61^  M  Ih.  A. 


Ill  S.  W.  Oil,  15  Ann.  Caa.  283^£tat* 
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ifi  an  insurance  oompany  and  bound  to  comply  with  tbe  laws  govern- 
ing sueh.^ 

n.  OBOiHIZATION,  BlBBOEBj  AKnGoKBOUDATKM 

8.  Organintion  In  General. — In  their  manner  of  organization 

benevolent  and  beneficial  associations  do  not  differ  from  other  aggre* 
gatioDS  of  individuals,  united  for  agreed  and  lawful  purposes.  Thus 
they  may  be  organiaed  as  ordinary  voluntary  associations,*  or  as  cor- 
porattons.*  Where  incorporated  tiiey  may  originate  either  by  virtue 
of  a  special  act  of  the  legislature,*  or  they  may  be  organized  under 
the  general  laws  of  the  particular  jurisdiction."  The  provisions  of  the 
latter  are  more  or  less  diversified,  but  commonly  require  the  fiUng 
with  the  secretary  of  state  •f  an  instrument  specifying  the  objects, 
name,  and  articles  of  the  association,  after  the  same  has  been  approved 
.by  a  specified  officer  or  court;  whweupon  the  persons  thus  wiping  to 
aaaodate  themselves  become  a  corporation  according  to  such  instru- 
ment which  becomes  the  charter  of  tbe  corporation  in  the  absence  of 
a  formal  one  issued  by  tbe  secretary  of  state,  and  has  the  same  force 
and  effect  in  law  as  if  it  bad  been  specifically  granted  hy  q)edal 
act.*  Obviously,  the  state  alone  can  incorporate  such  aa  aBSodation, 
and  the  mere  fact  thai  a  benevolent  organizaticm  of  a  local  nature 
has  received  a  so-called  charter  from  the  central  or  governing  body 
of  the  fraternity  with  which  it  desires  .to  affiliate  does  not  constitute 
it  a  corporation.'  It  has  frequently  been  held  that  it  is  not  an  ultra 
vires  act  for  a  railroad  corporation  to  organize  a  voluntary'  relief 
department  for  the  benefit  tfi  its  employees,  and  such  deparbuent 
may  be  aitiier  separat^y  incorporated^'  or  not.'  When  incorporBted, 

1.  Notea:  Id  A.  S.  B.  781;  52  A.  8.  2,  Ul  Ky.  698,  64  S.  W.  444,  56 
B.  543  ;  2  L.B.A.  421.  LJt.A.  605. 

2.  Otto  V.  Journeymen  Tailors'  Pro-      Note :  52  A.  8.  E.  648. 

tective,  etc..  Union,  75  Cal.  308, 17  Pae.  5.  Soaety  for  Viritation  of  Siok, 

217,  7  A.  S.  R.  156;  Burlington  Vol-  ete.  v.  Com.,  52  Pa.  St  126,  91  Am. 

nntazy  Belief  Dept  v.  Wlute,  41  Neb.  Dee.  139. 

647,  69  N.  W.  747,  43  A.  6.  B.  701.  Note:  52  A.  S.  H.  548. 

Note:  62  A.  S.  B.  548.  6.  Society  for  YkitatioD  of  Sick, 

'  8;.  Sttpnme  Conncil,  ete.  t.  Garri-  etc.  v.  Com.,  62  Pa.  St.  125,  01  Am. 

gns,  104In^  133,  3  N.  E.  818,  64  Am.  Dee.  139. 

Bep.  286;  Thennan  t.  Iowa  Hnt  Ben.  7.  HeiskaU  t.  duiAaaaw  Lodges  87 
Asa'n,  »1  la.  6fiS,  70  N.  W.  712,  37  Tenn.  668, 11  8.  W.  825, 4  L.BA..  699: 
L.B.A.  687;  Anaeosta  Tribe,  No.  12,  8.  Baltimore,  ete..  Employees'  Belief 
etc.  V.  HnWh,  13  U4.  91,  71  Am.  Ass'n  Poet,  122  Pa.  St.  579, 16  Atl. 
Deo.  626;  Balti&ien,  Bmployeea'  886,  9  A.  S.  R.  147,  2  LJt.A.  44.  ■. 
Belief  Ass'n  Post,  122  Pa.  St.  679,  9.  Burlington  Volpntarjt  Rabef 
Jfi  All..^  0  A.  8.  B..147,  2  L.B.A.  Dept.  t.  White,  41  Neb.  547,  69  K.  W. 
44.  747,  43  A  S.  B.  701;  State  v.  Pitts- 
Note:  62  A.  fl.  R.  94a  '  barg,  etc,  R  Ce.,  68  OWo  9|  67  N.  B. 
4.  Bonn  v.  Union  Beoer.  Boa.,  No.  98,  96  ik.  S  B.  fiS&.  64-  If BJL,  40& 
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bmefH. societies^  not. different  in  law  from  othor  corporations  whidi 
have  no  capital  stock  and  are  not  formed  for  the  pecuniary  profit 
of  stockholders.^*^  Whether  or  not  benevolent  and  beneficial  asso- 
ciations ate  inottpCHnatM  ia- important  only  ier '-dtftermining  their 
relations  to  third  persons,  and  the  rights  of  the  latter  growing  out  of 
dealings  with  the  former.  So  far  as  the  contracts  of  their  members 
with  the  association  and  the  relative  rights  of  the  members  with  oue 
anothw  are  concerned  the  fact  of  incorporation  is  unimportant.'^ 
By  statute  it  is  usually  provided  that  a  member  of  a  voluntary  unin- 
corporated fraternal  and  benevolent  association  becomes  on  the  incor- 
poration of  the  association  a  member  of  the  new  corporation  provided 
he  agrees  that  all  claims,  accounts,  things  in  action,  or  other  matters 
of  business  of  whatever  nature,  now  existing,  for  or  against  the  present 
association,  shall  survive  and  succeed  to  and  against  the  hew  cor- 
poration.** 

9.  Status  of  Unlnoorporated  Societies. — ^Although  some  of  the 
early  decisions  considered  unincorporated  bssodiations,  oif  *a  benevolent 
and  beneficial  character,  as  partnerships  for  the  purpose  of  adjusting 
tibeir  internal  affairs,*'  it  has  been  settled  by  the  great  weight  of 
authority  that  voluntary  associations  of  thiA  nature  do  not  constitute 
copartnerships."  They  are  not  formed  for  the  purpose  of  trade  or 
business  gain,  and  ea  there  is  therefore  no  participation  in  profit  or  loss, 
it  js  evident  that  the  fundamental  idea  of  a  partnership  inter  sese  is 
wanting.**  'Ordinarily  to  constitute  k  partnership  there  must  be  a 
eommtfnlty  of  interest  for  business  pbrposes.^  Moreover,  no  dissolu- 
tion of  the  association  is  wrought  by  the  death  of  aimomber,*'  nor 
has  any  member  as  such  andiority  to  hind  other  members  by  contraota 
which  he  may  enter  into  for  the  benefit  of  the  assooialaon,  nor  to  bind 
or  assign  the  common  property.  So  in  principle,  a  voluntary  associa- 
tion of  this  character  is  not  a  partnership,  either  as  among  the  members 
themselves  or  as  to  third  persons,  for  they  do  not  hold  memselves  out 
to  the  world  as  such.'^  Associations  of  this  character  are  not  bodies 

And  see  Cobporatiohs,  vol.  7,  p.  609  ;  499,  39  Am.  Rep.  S18;  Xndiistnal 

INSUHANCB,  vol.  14,  p.  841;  Maotbb  TrtBfc  Co.  v.  Green,  17  R.  I.  586,  2S 

m  SbbvaItt,  Tol.  18,  p.  557  et  seq;.  AtL  914,  17  LJLA;  302. 

10.  Notei  2  LJC.A.  420.             '  16i  Cochna  .t.  Boleman,  lOS  Xbd. 

11.  Note:  62  A.  S.  B.  548.  aS9,  71  K:  E.  47,  l:  Add.  Gob.  88S,  66 
19.  Snprieane  LoA^e,  ete.  v.  Uima,  L.R.A.  616;  Brovn  t.  Stoo^el,  74 

241  U.  ST  674,  3«    ■  Ct.  702,  60  U.  fi.  Mioh.  269,  41  N.  W.-flZl,  8  UtA.  48§. 

(L.  ed.)  1179,  L.R.A.1916F  919.   '         "Note:  7  A.  S.  R.  161. 
IS.  Note:  3  L.R.A.  430.  16. 'Asb  v.  Onie,  97  Pa;  St  493,  38 

14^  Goehran      Boleman,  ttt  Zih^  Am.  Rep.  Wi  jAnd  wrt  gaaenliyv 

669,  71  N.  E.  47, 1  Aan.  Cas.  Sfe,  -65  PAiEn»BBSfiiP. 

LJt.A.  516;  Pieroe  v.  Robie,  39  W.  17. -mte»:  7  A.  B.  K.  m^-S  UftJL 
205,  63  Am.  Dee.  614;  Brown  t.  431. 

Stoerkel,  74  IfiA.  269.-41  N.  W.  18.  Note:  7  A.  B.  R.  2^' 

BLAJL-4te<:'ASli  V.  aiii«;9rPit.  St. 
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politio  or  ooiporationa;^nor  an  they  geDttally  reeogoiasd  by  law  aa 
{fersonSf  but  are  mere  aggregatioiis  of  indiTidQaUi  ealkd  for  oon- 
Yenience  by  a  common  name.'*  ¥<a  this  reason  they  can  inaitiier 
sue  or  be  sued  in  their  own  name.^*^  Their  obligatioiis  stand  on  ihn 
ground  of  principal  and  a^ent;'  that  is,  their  liabilities  must  be 
enforced  against  the  individual  members  and  the  reaponsdbility  of  the, 
latter  depends  upon  the  question  of  agency  and  not  upon  the  theory 
of  partnership.  Such  agency  must  be  established  by  him  who  relies 
upon  it  and  will  not  be  inferred  from  Jbe  mer^  -fact  of  mmberahip 
in  the  association.*  As  in  the  case  of  all  other  unincorporated  associa: 
tions  they  pannot  acquire  or  hold  property  though  commttoly  said 
to  do  so.  The  property  credited  to  be  theirs  belongs  in  fact  to  the 
individual  members,  and  each  member's  share  is  bis  owa  private 
property,  subject,  however,  to  the  contractual  relations'  existing 
between  him  and  bis  associates.' 

10.  Merger  and  ConsoUdation. — Although  a  vote  of  a  majority  of 
the  members  of  a  voluntary  uninc<»rporated  association  ordinaj^ily 
controls  the  policies  of  the  latter,  a  consolidation  of  two  or  more 
benevolent  societies  which  differ  from  one  another  cannot  be  effected 
against  the  opposition  of  a  minority,  aud  a  majority  vote  to  that 
effect,  or  having  that  object,  is  null  and  void.*  Moreover,  in  tlba 
absence  of  statutory  authorization,  incorporated  societies  of  this  char< 
acter  possess  no  power  to  effect  a  consolidation  or  mei^er  with  another 
of  the  same  nature.  Thus  a  benevolent  and  benelicia]  association 
cannot  effect  a  merger  with  another  institution  of  like  character  by 
purchasing  the  business  and  assuming  the  risks  of  the  latter." .  SucK 
an  act  is  ultra  vires  and  cannot  be  justified  upon  the  ground  that  the 
right  to  increase  its  membership  carries  with  it  by  Implication  tiife 
power  to  effect  a  consolidation  or'merger.'  A  contract  to  that  effect 
is  a  nullity  and  if  an  association  in  pursuance  of  such  an  agreement 
assumes  control  of  the  property  and  funds  of  another  order,  it  Is  liable 
as  for  a  conversion  thereof  upon  the  ground  that  it  has  eitCee^ed 
its  corporate  powers.'  The  former  association  is  not  ^esftopped  fron^ 
asserting  its  invalidity  upon  the  ground  of  part'iiHBrformance,  for  tHt! 

19.  Grand  Grove,  etc  v.  Garibaldi  Crawford,  67  Kan.  449,  73  Pac.  79, 
Grove,  No.  71,  130  m'«2  Pi«L  100  A.  S;  R;  4667  Siarr-  v.  BaikAs' 
486,,  80  A.  S.  B.  80.    '  Umott  of  World, -81  N«b.  877,  116  N. 

20.  And  see  infra,  -pal*.  105.  W.  61, 129  A.  6.  R.  684.  Aud  tee^en- 

1.  Ash  T.  Guie,  97  Pa.  St  483,  S6  Mally,  OOKPOKiTiow,  vol  7v  pp.  JS9, 
Am.  Rep.  818;  313; 

2.  Note:  7  A  8.  R.  163.  0.  Ba&ken'  Uniui  of  World  v. 
S.  Grand  Grove,  et«.  t.  Garibaldi  Crawfotrd,  67  Km  440,  f8  Pm.  70, 

Qrove,  No.  71,  130  OaL  116,  62  Pao.  100  Ai  S.  R.  466. 
466,  80  A.  S.  R.  80.   And  see  infM,     7.  Starr  v.   Baakifrs'   Unio^  of 


par.  93. 

4.  Note:  18  A.  S,  893; 


5.  Banker*'   Union  of  World   t.  > 

1189 


Digitized  by 


Goo 


8  u 


ICUTUAL  BENEFIT  SOCIETIES 


Ifl  a.  a  L. 


mere  fact  that  a  majority  of  its  members  have  joined  in  the  abeorbing 
association  constitutes  no  part  performanoe  on  its  part  Each  in- 
dividual in  doing  so  acted  for  himself,  as  the  association  lacked  tin 
power  to  transfer  a  single  member." 


11.  Charter  and  Articles  of  Incorporation. — ^The  charter  of  an  incor- 
porated benevolent  and  beneficial  association  is  the  basis  of  its  organic 
law,  and  care  should  be  taken  to  see  that  all  desired  authority  is 
provided  for  therein,  iot  these  associations  like  all  other  corporations 
have  only  such  power  as  is  conferred  upon  them  by  their  ohartOTs, 
either  expressly  or  by  implication,  to  enable  them  to  carry  out  the 
objects  of  their  creation,  and  the  exercise  of  a  power  outside  and 
beyond  ttiese  is  an  ultra  vires  act  and  not  binding  upon  &e  association. 
The  implication  authorizing  the  exercise  of  a  power  must  be  (me 
necessarily  arising  from  a  granted  power,  as  distinguished  from  what 
might  be  convenient  or  desirable.  It  is  not  sufficient  to  authorize  a 
corporation  to  act  that  no  limitation  is  found  in  the  law  forbidding 
the  act  The  right  to  act  must  be  conferred  expressly  or  by  necessary 
implication,  or  it  does  not  exist.*  In  construing  the  charters  of 
benevolent  and  beneficial  associations,  the  object  is  to  discover  the 
intention  of  the  parties;  and  to  this  end,  and  to  carry  out  tiie  objects 
of  the  .organization,  a  liberal  policy  has  been  generally  adopted.** 
The  charter  or  articles  of  incorporation  of  such  association  become 
a  part  of  the  contract  of  membership  when  one  joins  the  association 
the  same  as  if  written  therein  and  a  member  is  presumed  to  have 
joined  with  knowledge  of  their  terms  cmd  conditions.^^  Consequently 
where  rights  become  vested  thereunder  and  no  reservation  of  the 
right  to  amend  is  made,  the  association  cannot  impair  them  by  the 
adoption  of  new  articles  of  incorporation.^'  Similarly  if  the  charter 
of  the  association  prohibits  a  change  in  the  beneficiary  first  desig- 
nated, and  providea  that  in  case  the  fund  cannot  be  paid  to  him  it 

8.  Bankers'  Unioa  of  Worid  t.  626-6tMq. 
Crawford,  67  Eu.       73  Pae.  79, 100     10.  Note :  2  LJLA.  420. 
A.  8.  B.  tfS.  11.  Theuoen  t.  Iowa  ICnt  Beo. 

Ol  National  UaioD  Koefe,  203  Am^n,  XOl  la.  658,  70  N.  W.  712,  37 
m.  453,  105  N.  B.  310,  Ann.  Gm.  L.B.A.  587;  Supirane  Lodge,  etc.  v. 
1015G  m;  Banken*  Union  of  World  Stein,  75  Wm.  107,  21  So.  560,  65  A. 

CrawfoML  87  San.  440,  73  Pae.  79,  B.  B.  689,  37  I4.BJL.  776. 
100  A.  8.  R.  466;  Binea  v.  Modem     12.  Hobbs  v.  Iowa  Hut  Ben.  Aas'n, 
Woodmen  of  AsMEiea,  41  OUa.  135,  83  la.  107,  47  N.  W.  963,  31  A.  8.  & 
187  Paa  075,  IA.A.U16A  264.   And  466,  11  L.BJL  299. 
see  genermlly,  GonouxKHn,  toL  7,  p.     Note:  16  lUtA.  S50l 
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•ball  be  paid  to  the  relatives  in  a  speciiied  order,  then  a  change  cannot 
be  effected  either  by  the  assured  or  association  or  both  combined.^' 

12.  Constittttien.— In  the  case  of  unincorporatod  associations  of  a 
benevcdent  and  beneficial  character,  the  constitution  or  articles  of 
agrefflnent  constitute  a  c(Mitraot  between  tiie  members  of  the  aasociar 
tion/*  and  it  is  only  by  virtue  of  this  fact  that  they  are  in  the  least 
degree  obligatory.  G(nisequently  as  the  binding  force  of  the  con- 
stitution in  snch  instances  is  based  npon  the  principles  of  eontraoty 
assent  -thereto  on  the  part  of  each  individual  member,  either  express 
or  implied,  is  essential  to  its  validity.**  Although  in  some  inBtanww 
members  are  required  to  sign  the  constitution  upon  joining  the  asBocia' 
tion,^*  this  is  not  essential  to  give  it  binding  effect,  assent  being 
indicated  by  the  mere  act  of  joining,*'  and  members,  upon  jtnning, 
are  bound  to  take  notice  of  and  be  governed  by  its  provmions.*'  To 
.render  the  constitution  of  a  superior  lodge  binding  on  the  members 
of  an  imincorporated  subordinate  lodge,  however,  assent  thereto  on 
their  part  must  be  shown  in  some  manner.**  Ordinarily,  however, 
their  assent  to  the  constitution  of  the  inferior  body  is  sufficient  for 
this  purpose,  as  the  more  recent  constitutions  adopt  tiiat  of  the  central 
or  governing  body  by  express  reference  thereto.**  The.  constitution 
of  an  assodation  of  this  nature,  whether  incoxporated  or  no^  is  in  no 
eense  a  chartw  or  &  part  thereof  unless  it  be.  embodied  thermn,  but 
merely  a  code  of  laws  adopted  by  the  association,*  which  in  legal 
effect  are  virtually  nothing  more  or  less  than  by-laws  under  an  map- 
propriate  name.*  The  constitution,  however,  is  a  part  of  the  fon^- 
mental  law  of  such  an  association,  and  it  prevails  over  tiie  provisions 
of  a  conflicting  by-law.*  The  provisions  -of  the  constitution  are  abso- 
hitely  controlling  except  where  in  contravention  of  tiie  law  of  the 

IS.  Note:  15  L.B.A.  351.  19.:  Austin  r.  8oara«r,  16  N.  Y.  113, 

14.  BxowB  T.  Stoerfeet,  74  Miflh.  269,  69  Am.  Dee.  666. 

41  N.  W.  921,  3  L.RA.  430.  '  SO.  Note:  69  Am.  Deo.  676. 

15.  .Awitiii  V.  Searing,  16  N.  T.  U2,  1.  Peterwn  v.  Gibaon,  191  ZU.  866, 
60  Am.  Dee.  666  and  note.  61  N.  E.  127,  86  A.  8.  ft.  968,  54 

la^  Sodety  for  Visitation  of  Sick,  URA.  m 

Ate.  v.  Com.,  62  Pa.  St.  126,  01  Ain.  .  Note:  62  A.  S.  a  068. 

Dee.  139;  Pabnetto  Lodge  No.  6,  ete.  S,  SupreaM  Lodg^  vte.  V.  Trabbe, 

v.  HnbbeU,  %  Stiob.  U  (S.  C.)  467,  179  lU.  348,  58  N.  £.  73Cv  70  A.  8. 

49  Am.  Dec.  604.  R.  120;  Petetwn  v.  BOMa.  191  DL 

17.  Claric  v.  Motoal  Saserve  Fond  365,  61  N.  E.  127,  85  A.  B.  B.  263, 64 
life  Aas'n,  14  App.  Gaa.  (D.  C.)  154,  URA.  836;  Supreme  Lodg^  ete.  w. 
43  L.R.A.  390.  Knight,  117  Ind.  489,  20  N.  E.  479, 

18.  Clark  v.  Hutnal  ReBerre  Fund  3  L.RA-  409. 

Life  Aaa'n,  14  App.  Cbs.  (D.  C.)  154,     Note:  52  A.  S.  a  668. 
43  L.R.A.  390;  Sourwine  v.  Supreme     S.  Koeher  v.  Supreme  Counol,  ete., 
Lodge,  ete.,  12  Ind.  App.  447,  40  N.  66  N.  J.  L.  640v  48  AtL  544»  86  A.  8. 
B.  646,  64  A  S.  B.  532.  R.  687^  52  USA.^BQ1. '  .  . 

Note :  86  A.  S.  R.  28.  Note :  52  A.  8.  B.  556. 
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land  or  public  policy.'  Usage  and  the  custom  of  the  order  an 
important  in  determining  what  oonstructioii  should  be  placed  uptm 
its  constitution,*  and  wherever  the  rightB  of  the  insured  or .  hia 
benefidaxy  are  involved  it  should  be  liberally  construed  in  tliair 
favor  *  In  general  the  function  of  a  oonstitution  is  to  define  the 
fundamental  principles  l^at  are  to  govern  the  duties  of  the  aaeocdation 
and  its  officers,  fuid  the  regulaJtion  of  membership  ther«dn.'  Although 
the  form  of  government  provided  for  by  the  constitution  is  ordinarily 
a  maiter  of  choice  for  the  members,  it  must.. be  of  . a  r^resentat^ve 
character  where  so  required  by  statute.* 

13.  By-laws;  Enactment  Generally. — ^Mutual  benefit  societies  may 
doubtless  adopt  rules  and  by-laws  which  will  be  controlling  as  to  all 
questions  of  discipline,  doctrine,  or  internal  policy,'  and  Uie  regular 
tion  of  its  general  business,  in  which  respect  they  supplement  the 
fundamental  law  of  the  society."  "Where  the  power  to  enact  by-laws 
is  not  vested  by  the  constitution,  articles  of  association,  or  charter,  in 
a  select  body,  it  resides  in  the  members  as  a  whole  and  is  to  be  exer- 
cised by  a  majority  thereof.**  Obviously,  if  each  member  were  to  be 
a  law  unto  himself,  there  could  be  no  association.  Consequently  the 
majority  must  control  in  determining  what  the  laws  of  the  society 
shall  be,  and  the  minority  must  submit  or  cease  memberahip.'*  Al- 
though the  power  to  enact  by-laws  is  sometimes  expressly  conferred 
upon  incorporated  associations,*'  such  is  by  no  means  necessary; 
for  the  right  to  make  by-laws  is  incidental  to  the  existence  of  a  body 
corporate,  and  is  inherent  thorein.^'  Ordinarily,  the  fundamoital 
law  of  the  association  provides  for  tibe  manner  of  enactment,  and 

4.  Brown  v.  Stoerkd,  74  Hiflh.  269,  10.  Lehman  v.  Clark,  174  111.  279,  51 
41  N.  W.  921,  3  L.R.A.  430.  N.  E.  222,  43  L.K.A.  648;  Sourwine  v. 

Notes:  69  Am.  Doc.  672;  70  A.  S.  Supreme  Lodge,  ete.,  12  Ind.  App.  447, 

R.  120.  40  N.  E.  646,  54  A.  S.  R.  532;  Pepin 

5.  Payne  v.  Ssov,  12  Cntb.  (M^.)  v.  Soeiete  St  J«an  BftptistK,  23  R. 
443,  59  Am.  Deo.  203.  L  ai,  49  Atl.  387,  91  A.  8.'  R.  G20i 

6.  Fisher  v.  DonovaD^  67  Neb.  361,     Note:  2  L.R,A.  420.  , 

77  N.  W.  778,  44  L.R.A.  383:  II.  Lange  v.  Royal  mgUkmdne,  75 

Note:  52  A.  S.  R.  B56.                '  Neb.  188,  106  N.  W.  224,.  110  N>  W. 

7.  Lehman  t.  Clark,  174  IH .  279,  6}  1110,  121  A.  S.  R.  786^  10  UtZA. 
N.  E.  222,  43  L.R.A.  MSj  Sonrwinfrv.  (jr.B.)  666. 

Snprome  Lodg«,  s«e.,  12  In^  App.  447,     Note :  3  L.R.A.  400. 
40  N.  B.  640,  64  A,  6.  R.  533.  .18.  Nate:  6»'Aih.  De«.  078. 

Note:  3  L.R.A.  420;  IS.  Anaeosta  Tribe  No.  12,  ete.  ^. 

8.  SupibmA  Lodge,  «te.  v.  Siraering,  Unrbaeh,  13'Mdj  01,  71  Am.  Dec.  625. 
88  Ud.  276,  40  Atl.  723,  71  A.  6.  R.  14.  Fnllenvider  v.  Supreme  CouneiL 
409,  41  LJt.A.  720;  Lange  v.  Royal  etc.,  180  Dl.  621,  64  N.  E.  486,  72  A* 
HighlanderB,  76  Neb.  18S.  106  N.  W.  S.  R.  239;  Peterson  v.  Oibson,  191  ni. 
224, 110  N.  W.  1110, 121  A.  S.  B.  786,  365,  61  N.  E.  137,  85  A.  8.  B.  263, 
10  L.B.A.(K.B.)  66&  54  L.R.A.  836. 

0.  Snprflme  Lodge,  ete.  t.  Raymond,     Note:  3  L.R.A.  409. 
67  Kan.  047,  47  Pao.  583,  49  L.B.A.     And  see  Gobpoutkutb,  vol.  7,  p.  14S 
878.  et  seq.  , 
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wh«r»  Bach  is  the  caae  the  preecribed  method  should  bfl  strictly  fol- 
lowed in  ordw  to  insure  their  validity,^"  Where  the  charter  of  the 
oon>oratioo  authorizes  the  president  and  board  of  diseotoia  to  adopt 
by-laws,  one  promulgated  by  a  majority  of  the  board  has  binding 
effect.**  Moreover,  it  has  been  held  that  a  by-law  otherwise  lawfully 
adopted  is  not  rendered  invalid  because  in  adopting  it  the  corporate 
authorities  violated  certain  rules  of  procedure  which  they  had  previ- 
ously prescribed.''  But  where  the  legislative  power  ia  vested  in  Uie 
supreme  lodge  alone,  a  law  enacted  by  a  board  of  control  which  is  a 
mere  ministerial  committee  is  not  binding  until  approved  by  the 
former.*^  The  power  to  enact  by-laws  is  eoDtinaooa,  residing  in  all 
regular  meetings  of  the  society  ao  long  as  it  exists.  Any  meeting  can, 
by  a  majority  vote,  modify  or  repeal  the  law  of  a  previous  meeting, 
and  no  meeting  cuu  bind  a  subsequent  one  by  irrepealable  acts  or 
rules  of  procedure.  T^ie  power  to  enact  is  a  power  to  repeal,  and  a 
by-law  re(}uiring  a  two^thirds  vote  of  members  present  to  alter  or 
amend  the  laws  the  society  may  itself  be  altered,  amended,  or 
repealed  by  the  same  power,  which  enacted  it.'*  If  no  method  is 
prescribed  by  the  charter  or  fundamental  law  of  tiie  association,  by- 
laws may  be  adopted  in  such  manner  as  the  association  may  see  fit.** 
14.  Delegation  of  Power  to  Enact. — As  the  pover  to  enact  by-laws 
abides  in  the  members  of  the  association  where  the  constitution, 
articles  of  ^sociation,  and  charter  are  silent  upon  the  8uhject>^  it 
cannot  be  exercised  by  the  officers,  board  of  directon,  or  other  select 
body  of  the  association  unless  the  right  to  do  90  is  expressly  con- 
ferred by  the  rules  of  the  society,  and  the  statutes  of  the  state  govern- 
ing the  association,  if  incorporated.*  The  mere  fact  tbat  the  central 
«r  govecning  body  of  a  benevolent  association  has  conferred  upon 
the  board  of  management  of  the  mdowment  rank  power  to  have 
"entire  charge  and  full  oontrol"  of  such  rank  does  n<i  authorize  the 
hoard  to  .enact  by-lawa  for  the  regulation  thereof;  for  the  words, 
"entire  charge  and  full  oantiol,"  as  there  employed,  import  executive 
rather  than  legislative,  functions.'  Thus  under  su^.a.pinviaon,  a 
mere  mmisterial'  comitdttee,  vested  with  administrative  functions  in 
relation  to  the  endowment  rank,  has  no  power  to  gan  a  law  that 
paymont  will  not  be  made  on  the  certificates  of  meml«rs  who  oonwi^t 

16.  Koie:  S  LJt.A.  409.  ».  Note:  3  IaB^A.  400; 

16.  Note:  53  A.  B.  R.  566.  1.  See  snpan,  par.  18. 

17.  Snpreme  Lodge,  0tc.  t.  Kutacher,  8.  Lange  v.  Ro^  HighhnJ«fc  7S 
17»  m  340,  S3  N.  E.  630,  70  A.  8.  Neb.  188,  106  W.  ^  ISO  N.  W. 
B.  115-  UIO,  121  A.  B.  a  -781^  10  UK.A. 

18.  SiipTeme  Lodge,  etc.  v.  SteiapTS  <N.9.)  666. 

Mim.  107,  21  So:  509,  66  A.  S.  B.  589,  ■  3.  Snpreme  Ledge,  >«to.  v.  La  Ualta, 
37  Lit.A.  775.  95  Tenn.  157,  31  S.  W.  403,  80 

IB.  Supreme  Lm^,  ate.  v.  Trebbe,  8%. 
179  lU.  348,  53^  N.  IL  730,  78  A.  &  B. 

lao.  ^  .  - 
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saicide.* '  Miweover,  wheire  the  power  to  enact  by-laws  is  vNited  hy 
the  fandEQuental  law  of  the  association  in  a  particular  individual  or 
body  of  individualii,  the  latt^  cannot  effectively  delegate  tiie  exsax?m 
of  such  legislative  power,  unless  expressly  authorized  to  do  so.  Thus 
the  supreme  lodge  of  a  beneficial  association  cannot  delegate  to  a 
subordinate  managing  committee  the  legislative  power  vested  by  the 
charter  in  the  supreme  lodge  alone;  and  a  by-law  or  regulation 
adopted  by  such  committee  in  pursuance  of  such  an  attempted  delega- 
tion is  alteolutely  inoperative.*  Although  the  central  or  governing 
body  of  an  order  may  be  held  to  have  implied  authority  to  delegate 
some  o(  its  executive  powers  in  order  to  secure  a  more  effective  adminis- 
tratidn  of  the  affairs  of  the  order,  it  cannot  abdicate  its  high  positioii 
and  transfer  its  lawmaking  power  to  an  inferior  board  or  othw  agen^, 
in  the  absence  of  an  express  authorization  to  that  effect* 

15.  Validity. — Obviously  it  is  essential  to  tbe  valid  enactment  of  a 
by-law  of  a  mutual  benefit  society  that  it  should  be  in  accordance 
with  Uie  law  of  tiie  land  and  public  policy.'  Thus  where  assodations 
of  this  nature  are  required  by  statute  to  have  a  representative  form 
of  government,  their  by-laws  should  be  shaped  accordingly.*  The 
requirement  as  to  public  policy,  however,  is  not  infringed  by  a  by4aw 
prohibiting  a  member  from  becoming  a  soldier,  for  notwiUistanding 
the  general  impolicy  of  such  a  restraint,  a  society  ior  mutual  assistance 
'in  times  of  sickness  or  inability  to  labor  not  caused  by  voluntary 
exposure  to  extraordinary  perils  is  legal,  and  such  an  associatioD 
may  combine  for  mutual  assistance  upon  its  own  tenns.*  In  like 
manner  constitutional  guarantiee  of  religious  liboty  are  not  con- 
travened by  a  by-law  prohibiting  members  from  being  connected 
with  societies  not  approved  by  a  pfurticuiar  church.^*  In  thA  case  <ii 
incorporated  associations,  it  is  further  required  that  tfaeir  Vf-laws  be 
in  harmony  witii  the  diartw  of  ^e  aasociaticm,**  and  the  statute 

4.  Supreme  liOdge,  etc  f.  La  Malta,  tAa.  v.  MiiTbMli,>  'I!S^  Hd.  01,  71  Am. 
95  Tain.  167,  31  a  W.  498,  30  LJft.A.' Deo.  62& 


5.  Suprrane  Lodge,  etc  v.  Kutscher,  8.  Supreme  Lodge,  eto.  Simeringr 

179  m.  340;  53  if.  E.  620,  70  A.  8.  88  Md.  276,  40  Afl.  723,  71  A  a  B. 

R.  116  and  note;  Supreme  Lodge,  etc.  409,  41  L.R.A.  720;  Laage  v.  Boyal 

T.  Stein,  75  Miss.  107,  tl  So.:^,.  65  Highlanders,  7S  Neb.  188,  lOQ  N.  W. 

A.  S.  R.  589,  37  LJLA.  775;  Supreme  224, 110  N.  W.  1110, 121  A.  a  &  786, 

Lodge;  etc  v.  La  Malta,  95  Tenn.  157,  10  URJl.(N.&)  G66. 


9.  Supreme  Lodge,  et«.  v.  La  Malta,  Jkfi.  130. 
95  Teim.  lS7j  U.  fi.  W.  493,  80  LB. A.     10.  Uamrioewies  v.  St  AdelbertM 
838.  -        -  Aid  See.,  127  Hieh.  146,  86  K.  W. 

7.  Peterson  t.  Qibeon,  191  LI.  366,  643, 54  L.RJL  727. 
«1  N.  E.  127,  86  A.  S.  B.  263,  64     U.  Nota:  6  LJLA.  97. 
LJUL  836;  Aiueosta  Tribe  No.  12, 


83& 


Note:  52  A.  S.  B.  557. 


Notes:  60  Am.  Deo.  «72;  70  A.  S. 
R.  120. 


31  3.  W.  493,  30  L.R^.  638. 
Note9  52  A.fi.  B.  567. 


9.  Soeie^  for  Yiatatkn  oi  Sidk, 
etc.  V.  Com.,  62  Pa.  Bt  126,  91  Am. 
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undra*  which  the  latter  waa  oi^aoized.'^  Moreover  a&  the.  constitutioD 
of  such  an  associatioa,  whethez  incorporate^  Oi  not,  €onstiti4«8  &  pBii 
of  its  fundamental  law,^*  the  validity  of  its  by-laws  depeoda  upon 
their  conformity  thereto.**  Furthermore,  they  must  be  consistent 
with  the  general  purpose  of  the  association/*  and  reasonable  in  char- 
acter.** A  by-law  paased  by  a  mdre  ministerial  oommittee  is  not 
valid  until  approved  by  tiie  supreme  lodge.*'  No  definite  rule  as  to 
what  is  a  reasonable  or  unreaa(»iable  by-law  can  be  prescribed,  as 
each  particular  case  must  depend  upon  its  own  circumstances.  The 
mattw  ia  further  complicated  by  fact  that  by-laws  in  opejcation 
when  a  monber  enters  an  association  may  be  reasonable  and  valid 
as  to  him,  on  the  ground  of  his  having  assented  tber^  when  aeoepb- 
ing  memb^hip,  and  yet  be  imreasonable  and  invalid  as  to  present 
members  when  adopted  as  changes  and  amendmeuta  to  existing  by- 
lawa,  muAi  tamnbers  not  having  assented  thereto  in  any  manner.*^ 
To  contest  successfully  the  validity  of  a  by-law  upon  the  ground  of 
its  unreasonableness,  however,  it  is  not  sufiicient  to  show  that  a  better 
or  wiser  course  might  have  been  pursued.**  By-laws  providing  for 
the  expulsion  of  members,"  the  forfeiture  of  all  right  to  benefits  in 
case  of  suicide,*  the  presentation  of  claims  against  the  association  to 
its  officers,*  and  the  taking  of  an  appeal  to  the  governing  body  of  the 
association  before  instituting  suit,'  or  prohibiting  members  to  enga^ 
in  certain  occupations,*  are  under  most  circumstances  held  to  be 

*   12.  Anacosta  Tribe  No.  12,  ete.  v.  Mistf.  107,  21  So.  559,  65  A.  8.  R.  689, 

Hurbaeh,  13  Md.  91,  71  Am.  Deo.  62&  37  L.B.A.  776. 

Note :  2  UR. A.  421.  18.  ThibertiF.  Suprooe  Lodge,  etc^ 

13.  See  supra,  par.  12.  78  Minn.  448,  81  N.  W.  220,  79  A.  8. 

14.  Note:  52  A.  8.  R.  566.  K.  412,  47  L.R.A.  136. 
18.  Note:  52  A.  8.  R.'646.  N6t«  09  Am.  Deo.  672. 

16.  Gihnore  v.  KnightB  of  Columbus,  19.  Supr«iie  Lodge,  etc.  v.  Knight, 
77  Conn.  68,  58  Atl.  228, 107,  A.  S.  R.  U7  lad.  489,  20  K.  E.  479,  3  LJCA. 
17,  1  Ann.  Cas.  715;  Supreme  Lodge,  409. 

eta  v.  Kmgbt,  117  Ind.  489,  20  N.  E.  SO.  Del  Ponte  v.  Societa  Italia&a, 

479,  a  UBJL,  409 ;  Samberg  v.  Enights  etc.,  27  R.  I.  1,  60  AU. .  237, 114.  A,  8. 

of  Modem  Haeeabea,  158  Mieh.  568,  B.  17,  70  L.R.A.  188. 

123  N.  W.  25, 133  A.  S.  B.  396;  Thib-  1.  Note:  70  A-  S.  R.  130. 

«rt  V.  Snprone  Lodge,  etc,  78  Minn.  2.  Hembeau   v.   Great   Camp  of 

448,  81  N.  W.  220,  79  A.  S.  R.  412, 47  Knights  of  Maetabees,  101  Hieh.  161. 

LJLA.  136:  Parish  v.  New  York  Pro-  59  N.  W.  417,.  45  JL  &  B.  400,  49 

dnee  Ezch.  169  N.  Y.  34,  61  N.  E.  L.B.A.  592. 

977,  56  L.R.A.  149;  Palmetto  Lodge  Notes:  62  A.  8.  B.  668;  60  A.,B.  B. 

No.  6,  etc.  V.  HnbbeU,  2  Strob.  L.  (3.  108. 

C.)-  467,  49  Am.  Dea  604;  Wmrfler  v.  S.  Supreme  GooneiL  etc.  v.  Forsing- 

Grand  Grove,  ete.,  116  Wis.  19,  92  N.  er,  126  Ind.  6^  26  N.  £.  129,  21  A. 

W.  433,  96  A.  S.  a  940.  S.  B.  196,  9  L.B.A.  601.  . 

Note;  69  Am.  Dee.  672;  62  A.  8.  R.  Note:  62  A.  8.  B.  658. 

568;  69  A.  S.  B.  198;  83  A.  8.  B.  709;  4.  OntTes  v.  Knighto  llaeeabeen 

8  LiLA.(N.S.)  621.  of  World,  190  N.     897, 92    JB.  7^ 

17.  8upxcsne  Lodges  ete.  v.  Btem,  76  139  Ai  &  B.  912. 
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perfectly  reasonable  and  proper;  bnt  where  th«y  are  retroactive  in 
effect  and  impair  vested  rights,  ibey  an  unreasonable  and  void,  at 
least  80  far  as  members  admitted  prior  thereto  are  concerned.'  Al- 
though the  courts  have  no  such  visitorial  powers  over  the  rules  of  a 
vbluntary  association  as  they  have  over  tiioae  of  an  inoorpOTated  <me 
and  cannot  determine  Whether  they  are  reasonable  or  unreasonable 
so  long  as  ihey  are  designed  solely  for  the  government  of  its  mtvnal 
affairs/  still  by-laws  being  in  the  nature  of  a  mutual  contract  the 
action  of  a  society  under  tbem  may  be  reviewed  by  a  court  to  preserve 
personal  rights  which  involve  something  more  than  Uie  mere  fi»mal 
action  of  the  society,  such  as  insurance,  rights  of  propertg^,  or  an 
illegal  exercise  of  powers  , 

16.  Construction.^ — Although  in  some  cases  the  by-laws  of  benevo- 
lent and  beneficial  associations  are  phrased  in  such  precise  terms  that 
no  difficulty  is  met  with  in  determining  their  meaning,  it  frequently 
hi^pens  that  their  construction  is  a  ta^  of  no  little  difficulty  owing 
to  their  looseness  of  language  and  the  lack  of  skill  with  which  tiiey 
were  drawn.  They  must,  of  course,  be  given  a  reasonaUe  construc- 
tion in  all  cases,*  and  where  the  question  arises  in  connection  with 
the  right  of  a  member  or  his  beneficiary  to  the  benefits  usually 
extended  by  the  association,  the  matter  is  governed  by  the  familiar 
principle  of  insurance  law  requiring  that  construction  which  is  moat 
favorable  to  the  insured  and  hia  beneficiary  *  Where  two  equally 
reasonable  interpretations  are  possible  that  one  should  be  adopted 
which  will  enaUe  tiie  beneficiary  to  recover/"  and  if  of  doubtful* 
construction,  a  by-law  should  not  be  interpreted  in  aid  of  an  attempt 
to  work  a  forfeiture/'-  Similarly  a  by-law  providing  for  a  forfeiture 
of  the  right  to  share  in  the  benefits  of  the  association  will  be  con- 
strued most  strongly  sigainst  the  latter.^*  As  in  the  case  of  statutes, 

S.  Samberg  v.  Knights  6t  Hedera  Pae.  200,  97  A.  S.  R.  602  and  n6te; 
Haocabees,  168  Mioh.  568, 123  N.  W.  Pleasants  v.   Looomotive  Bngiaeera 


7.  Pepin  v.  Societe  St  Jeaa  Bap-  And  see  IvsuiuHca,  voL  14,  p. 
tiste,  23  B.  I.  81,  40  AU.  387,  91  1  026  et  seq. 

S.  B.  620.  10.  Grand  Logvm,  ete.  v.  Beatv,  224 

8.  Note:  14  A.  S.  B.  626.  lU.  346,  70  N.  B.  566,  S  Ann.  Cas. 

9.  Grand  huAcax,  ete.  r.  Beaty,  224  160,  8  L.R.A.(N.S.)  1124;  Kaynard  ▼. 
HL  346L  79  N.  £.  666,  8  Ann.  Cas.  160,  Looomotive  Enginena*  Hot.  Id£e,  ete., 
8  L1UL(N.S.)  1124;  f^sfaer  v.  Done-  Ins.  Asa^,  16  Utah  146,  61  Pae.  259, 
van,  67  Neb.  361,  77  N.  W.  778,  44  67  A.  8.  R.  602  and  note. 

USX  383;  KflOl     Ocder  of  United  11.  Thibett  v.  Siipz«a»  Lodge,  ete^ 

Friends,  149  N..T.  430,  44  N.  E.  146,  78  Minn.  448,  81  N.  W.  290,  79  A.  S. 

62  A.  S.  B.  T38;  Glemena  v.  Boyal  B.  412, 47  LBJl.  196. 

Neiriibon  of  Amaciea,  14  N.  D.  116,  12.  Longe  r.  Royal  ffighlaadi9>,  75 

1(»N.  W.  402, 6  Ann.  Gas.  lUl;  May-  Vttib.  188,  106  N.  W.  224,  110  N.  W. 

naxd  T.  Loeomotivs  Engineers'  Mnt  UIO,  121  A.  S.  R.  786,  10  hJBLA. 

Ufa,  ete.,  Ina.  Aa'n,  16  l^tah  146,  61  {N.8.)  666. 


25, 133  A.  B.  B.  396. 
6.  Note:  7  A.  8.  R.  166. 


Mut  Ue&  etc,  Ins.-  Abs^  70  W.  Ya. 
889,  73  S.  E.  9T6,  Ann.  Gas.  1913B 
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the  coarta  Bie  bound  to  eonstrae  a  by-law,  if  pmble,  i6  -as  to  make . 
it  operaliTe  without  impairing  the  obligation  of  odsting  «ontrae(B 
or  divesting  vested  rights."  Another  prinaple  of  statutory  consb'uc- 
tion  applicable  to  the  interpretation  of  l^-laws  is  that  a  new  law  of 
a  bwefi(HAl  asBociation  will  not  bo  eoastrued  to  be  Totroactive  in  ite 
operation,  unless  by  its  terms  it  is  clearly  intended  to  b©  so,  but  will 
be  held  to  operate  only  on  cases  or  facts  that  oome  into  sxistenoe 
after  its  adoption.^*  Thus,  a  by-law  of  a  mutual  insurance  compasny 
authorizing  the  directors  to  order  an  aaBemnent  to  raise  funds  fer 
&e  purpose  of  canTing  out  Hm  aims  and  objeott  ^  the  assooiatioa 
does  not  justify  the  aasesament  of  a  member  for  loasea  oosorring  before 
his  membership.'*  Similarly,  a  by-law  of  a  fratcraal  insurance 
society,  which  provides  that,  if  any  member  heretofore  or  hereafter 
adopted  shall  become  intemperate  in  the  use  of  drugs,  the  benefit 
eertificato  held  by  such  member  shall,  by  sach  acts^  become  and  be 
absolutely  null  and  void  as  to  ben^ts,  and  all  payments  made  th^eon 
shall  be  tfaerrt>y  forfeited,  does  not  apply  to  the  case  <rf  a  member 
who,  prinr  to  the  enaistmMit  ot  such  1^-law,  bad  beeoms  intemperate 
fn  use  of  drugs,  and  continued  so  tbereafter.M  The  fact  that  a 
new  by-law  is  not  in  terms  retroactive,  however,  does  not  indicate  any 
intention  on  the  part  of  the  society  to  exclude  from  its  operation 
those  who  are  members  at  the  time  of  its  adoption  and  who  have 
agreed  to  be  bound  by  future  amendments,  at  least  not  so  far  as  their 
future  relations  with  the  association  are  concerned.*'  Where  the 
meaning  of  one  of  the  association's  rules  is  doubtful,  the  usage  and' 
practice  of  the  order  may  be  considered  as  indicative  of  the  sense 
in  which  they  understood  it,  and  the  true  interpretation  which  ■ 
should  be  placed  .thereon.*^-  Where.it  is  evident  that  <)ertain  torpis 
were  misused  but  the  sense  in  which  they  were  «mploy«d  can  be 
gathered  from  the  context  of  the  by-law,  then  the  latter  should  bfe 
construed  accordingly.*'  Furthermore,  the  rules  of  such  an.'aasocia^ 
tion  will  not  be  cMistrood  in  auob  «  way  as  to  render  it  imposaiblQ 

18.'  Wirt  T.  Grand  Loage,  etc.,  22  U14,  42  LJt.A.(N.S;)-«31. 

Ore.  271,  20  Pae.  610,  29  A.  8.  R.  6(^.  16.  Taylor  v.  Moiaem  Woodmen  ot 

14.  Pittiiiger  v.  Pittinger,  28  Colo,  Ameriea,  72  Kan.  443,  83  Pac  1099, 

308,  64  Poe.  195,  89  A.  S.  R.  193:  S  LJLA.(N.S.)  283  and  note. 

Dolan  T.  Supreme  Conneil,  etc.,  1S2  17.  Qilmore  t.  Kn^hta  of  Cohun- 

Mieh.  266,  116  N.  W.  383,  15  Ann.  fms.  TT  Conn.  68,  B8  Atl.  223,  10*  A: 

Cas.  23^  16  L.R.A.(N.S.)  666;  Roi-  ».  R.  17, 1  Ann.  Ciu.  716;  LangiwAaf 

bury  lodfee  Ho.  184,  etc  t.  Hooking,  Grand  Lodge,  etc..  Ill  W^s.  379,  8T 

60  N.  J.  L.  439,  38  Aa  693,  64  A.  §.  N.  W.  293,  87  A.  8.  B.  669,  65  LJLA. 

B.  696;  Wist  v.  Grand.Lodge,  etc,  22  186.  . 

Ore.  271,  29  Pac.  610, 29  A.  S.  R.  603,  18.  Payne  v.  SAow,  12  Oosh.  (MaaB.) 

Notes:  52  A,  S.  R.  566  ;  67  A  8.  R.  443,  69  Am.  Deo.  m 

607:  10  Aon.  Gas.  627.  '  19.  ^odeCy  for  ^itftatknt  of  8iek» 

16.  Clark  V.  lowb. State  Traveling  ete.  t.  Com.,  62  Fa.  St,  125,  91 

Hen's  Ass'u/156  Bi.  201,  136  N.  W.  Dee.  130. 
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,  for  its  members  to  comply  viUk  their  requiremetrts,  if  such  a  result 
cfta  bo  avoided ;  eapecially  wh«e  anoh  a  coDslruction  would  operate 
as  a  complete  destruction  of  the  rights  of  tiie  members  and  as  a 
tepudiation  by  the  society  of  its  obligations.**  They  should  also  be 
construed  in  the  light  of  the  statute  under  which  the  association 
waa  o^;anized.'  ' 

17.  Force  and  Binding  Effeet^The  by-lawa  of  benevolent  and 
beneficial  aasodationa,  whether  incorporated  or  not,  derive  their  force 
from  the  assent  of  the  members,  elthflr  actual  or  oonstructive.'  In 
the  ease  of  voluntary  or  unincorporated  associations,  the  by-lawa, 
taken  in  conjunction  with  the  c(«istitution  or  articles  of  association, 
constitute  a  contract  between  the  members  for  the  government  of 
the  society,  which  may  be  enforced  by  invoking  the  aid  of  the  courts,' 
and  owing  to  the  purely  contractual  basis  upon  which  the  f<»Te  of 
A  by-law  depends  in  su^  instances,  many  of  the  cases  mi^  ^i>ear 
to  lay  undue  stress  upon  the  necessity  of  a  caember's  personal  assent 
before  they  become  binding  upon  him.^  Bat  while  in  some  instances 
applicants  for  membership  are  required  by  the  aasodatioD  to  sign 
ite  oonstitatioii  and  by-laws  and  thereby  become  expressly  bound,* 
oa«monialfl  of  sueh  a  nature  are  by  no  means  neoeasaiy,  for  by 
becoming  a  member  one  impliedly  agrees  to  be  governed  by  Uie  byr 
laws  of  Uie  association  as  well  as  by  its  fundamental  law  *  Persons 
about  to  join  an  association  of  this  character  are  bound  to  take  notice 
of  its  by-laws,^  for  they  constitute  one  of  the  elements  of  its  contract 
of  insurance,'  and  members  are  conclusively  presumed  to  be  acquainted 

80.  Wist  V.  Grand  Lodge,  etc.,  22  Lodge,  etc.,  54  Kan.  73,  37  Pac.  1003, 

'  Ore.  271,  29  Pac.  fflO,  29  A.  8.  B.  603.  26  Ii.R.A,  98;  Society  for  Visitation 

1.  Note:  2  L.B.A.  421.  of  Sick,  eto.  v.  C^m.,      Pa.  St.  125, 

S.  Anaeoeta  Tribe  No.  12,  etc  t.  01  Am.  Dae.  139. 

Muiiach,  13  Md.  91,  71  Am.  Dec.  625;  Nota:  69  Am.  Dec.  673;  7  A.  S.  R. 

Austin  v.  Searing,  16  N.  Y.  112.  69  166  ;  3  LJI.A.  409. 

Am.  Dec  666;  Black,  etc,  Smiths'  7.  Wist  t.  Gmtd  Lodge,  eto.,  23 

Soe.  T.  YaadsFke^  2  Whart.  (Pa.)  306,  Ore.  271,  29  Pee.  610,  20  A.  S.  R. 

30  Am.  Dee.  263;  Society  for  Visita-  603. 

tion  of  Sick,  ete.,  v.  Cool,  63  Pa.  St.  Notes:  52  A.  S.  R.  66fi;  86  A.  8. 

125,  91  Am.  Dec.  139.  R.  692  ;  3  L.R.A.  409. 

Note :  69  Am.  Dec  672.  8.  Sonrwine  v.  Supreme  Lodge,  etc, 

3.  Clark  V.  Mutual  Reserve  Fund  12  Ind.  App.  447,  40  N.  E.  646,  54  A. 

Life  AsB'n,  14  App.  Cas.  (D.  C.)  154,  S.  B.  532;  Theunen  v.  Iowa  Hut.  Ben. 

43  L.B.A.  390;  Brown  v.  Stoericel,  74  Aas'n,  101  la.  558,  70  N.  W.  712,  37 

Mich.  269,  41  N.  W.  921,  3  L.R.A.  LMJl.  587;  Loiseher  v.  Supreme 
430;  Pepin  v.  Societe  St.  Jean  Bap-. Lodge,  etc.,  72  Mieh.  316,  40  N.  W. 

date,  23  R.  I.  81,  40  Atl  887,  91  546,  2  L.RA.  206;  Brown  v.  Stoeikel, 

A.  S.  B.  620.  74  Uich.  269,  41  N.  W.  921,  8  LJ(.A. 

4*  Note;  60  Am.  Dee.  673.  430;  Snprenie  Lodge,  ete.  v.  Stein,  75 

5.  Palmetto  Lodge  No.  fi,  etc  v.  Hiss.  l07, 21  So.  559,  66  A.  8.  B.  689, 
Hubbel,  2  Strab.  L.  (S.  C.)  467,  40  37  L3.A.  775;  Wright  v.  Knights  of 
Am.  Dec  604.  Maccabees  of  Wotl^  196  N.  Y.  891, 

6.  Reno  Lodge  No.  09,  ete.  v.  Grand  89  N.  G.  1078,  134  A,  8.  K  888,  81 
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with  thsm/  «ve&  though  they  are  not  refenwd  to  ia  cerdiicato 
of  meiabarship.^o  Kot  only  do  the  rules  of  the  as9odati<Hi  govern 
itB  relations  with  its  members,^'  but  they  also  control  the  rights  of 
the  beneficiaries  of  the  latter.**  In  so  far  as  thoy  are  designed  for 
the  convenience  and  protection  of  the  asBociaiion,  however,  they  can 
be  taken  advantage  of  only  by  it ;  and  if  it  sees  fit  to  waive  ite  rights 
thereunder,  no  one  else  can  assert  them."  Although  eubordinate 
to  the  fundamental  law  of  the  association,'*  a  valid  by-law  is  just  as 
binding  in  its  effect  aa  a  provision  contained  in  eitiier  the  constitu- 
tion or  efaarttt.^*  When  it  is  said  that  a  by-law  is  binding,  all  that 
is  ordinarily  meant  is  that  a  member  must  obey  it  or  submit  to  the 
penalties  prescribed  for  its  violation,  culminating  in  temporary  or 
permanent  exclusion  from  the  privileges  of  membocship.'*  They  axe 
obligatory  on  him  only  so  long  as  he  chooses  to  recognize  their 
authority,'^  but  to  escape  their  control  he  must  withdraw  from  the 
association  if  the  latter  refuses  to  repeal  the  obnoxious  measured" 
Moreover,  where  a  member  agrees  in  his  application  that  he  will 
comply  with  the  by-laws  of  the  association  then  in  force  or  there- 
after to  be  adopted,  be  is  bound  by  subsequent  by-laws  or  amendments 
thereto  the  same  as  by  those  in  force  at  the  time  hia  certifioate  was 
issued,  provided  that  such  8ab6e(iuent  maotoients  ave  reasonable  in 
their  nature,  and  are  properly  adopted  in  conformity  with  the  rules 
of  the  order  and  the  statute  governing  such  asaooiatiopis.'*  If  a  by-law 

LJt.A.(K.S.)  428;  WU  v.  Grand  ete.,  22  On.  271«  29  Pas.  010,  »  A. 

Lodge,  eto^  22  Oiv.  271.  29  Pae.  610,  8.  B.  603.  . 

29  A.  8.  R.  603.  Note;  19  A.  8.  B.  790. 

Notes  :.19  A.  8.  B.  790  ;  86  A.  8.  B.  U.  Lawson  t.  HetreD,  112  Cal.  613, 
692;  IS  LB.A.  625.  60  Pae.  T63,  40  UBjL  400. 

9.  Clark      Hvtual  Besvre  FWd     Ifote:  6  96, 

Life  Ass'n,  14  App.  Gas.  (D.  C.)  164,     IS.  Donald  v.  Chie«BO,  ete.,  B.  Co., 

43  US. A.  390:  Benea  t.  Supreme  93  la.  284,  61  K.  W.  971,  33  LB. A. 

Lodge,  ete.,  231  BI.  134,  83  K.  R  £37.  492. 

121  A.  8.  B.  304,  14  LJt.A.(N.S.)     13.  NoMe   v.   Poliee  BeneBeiarr 

£40;  Grand  Lodge,  eto.     UaishaU,  81  Ass'n,  224  Pa.  8t.  298^  73  Aa  336y  132 

Ijad.  App.  634,  68  N.  E.  606,  99  A.  8.  A.  8.  B.  783.  And  see  in£i^  par.  84; 
B.  273;  HobtM  t.  Iowa  Mnt.  Bon.     14.  Note:  68  A.  8.  R.  666. 
Aas'ii,  82  la.  107,  47  N.  W.  983,  31     16.  Snpnme  Lodge,  etc,  Knight, 

A.  8.  B.  466, 11  L.BJL  899.  117  Lid.  489,  20  N.  E.  479,  8  L.BA.- 

Note;  3  LJLA.  400.  400. 

10.  Clazk  T.  Mutoal  Beserve  Fund     16.  Note:  69  Am.  Dee.  67& 


43  UB.A.  890:  Bence  v.  8npTenLe  Mnrbadi,  IS  Md.  91,  71  AtaL  Dee.  686: 

Lodge,  ete.,  281  IlL  134,  88  N.  E.  127,  18.  Note:  60  Am.  Dee.  673. 

121  A.  8.  B.  804»  14  LJt.A.(N.S.)  19.  Supmne  Lodge,  ete.  t.  Knt- 

540;  8onrwine  v.  Snprame  Lodge,  eto.,  aeher,  179  DL  340^  63  Nv  B.  620,  70 

13  Ind.  App.  447, 40  N.  E.  646,  54  A.  A.  S.  B.  116;  Apita  t.  Snpnme  Lodge,, 

8.  B.  632;  8nprame  Ccnuuil,  ete.  v.  etc,  274  HI.  196,  US  N.  E.  63,  ULA. 

Brashears,  89  Md.  624,  43  AtL  866,  73  1917A  183;  Lange  v.  Beyal  BJ^Oaad- 

A.  8.  B.  244;  -Wist  v.  Otsad  Lodge,  en,  75  Neb.  188,  106  N.  WT!^  IK^ 


Life  14  App.  Caa.  (D.  0.)  164, 
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subsequently  adapted  is  so  unreasonable  in  its  nature  as  "to  ehtitle  a 
member  to  ti<eat  it  as  a  repudiation  o^  his  contract  of  insurance,  he 
is  entitied  to  a  reasonable  time  within  which  to  elect  to  do  so,**  bot 
if  he  assents  thereto  he  is  bound  whether,  it  be  reasonable  or  not* 
A  member  is  not  estopped  from  asserting  the  invalidity  of  a  by-law, 
however,  by  the  mere  fact  that  he  was  present  at  the  time  of  its 
passage,  either  personally  *  or  by  proxy,  and  did  not  object  lliweto.* 
Where  only  a  portion  of  a  by-law  is  invalid,  the  remainder  may  be 
perfectly  good  and  binding,  provided  tiie  void  portion  is  so  distinct 
and  different  from  the  rest  that  its  invalidity  does  not  destroy  the 
force-of  th€t  balance* 

Power  of  Amendment  or  Repetd 

18.  tn  General. — Obviously,  in  the  absence  of  statutory  authoriza- 
tion, an  incorporated  association  possesses  no  power  to  amend  its 
charter  and  is  dependent  upon  the  will  of  the  legislature  for  any 
changes  it  may  desire  therein.  With  respect  to  its  constitution,  how- 
ever, an  incorporated  association  possesses  the  power  of  amendment, 
as  an  attribute  of  its  corporate  life:*  Consequently  with  the  exception 
of  rights  vested  thereunder,  its  constitution  may  be  altered,  abrogated, 
or  p^)ealed  by  the  power  which  adopted  it  unleAs  some  high»  nde 
restrains  or  prohibits  a  change  or  repeal,*  and  members  of  such  associa- 
tions, whether  incorporated  or  not,  are  bound  by  ammdments  and 
additions  to  the  constitution,  when  adopted  in  accordance  witli  exist- 
ing rules,  even  though  th6y  vote  against  the  changes  so  made.'  If 
a  new  and  complete  constitution  is  duly  adopted  by  a  benefit  society 
it  supersedes  all  portions  of  former  constitutions  which  are  not  em- 
bodied th»ein.*  Motisover,  as  tlie  power  of  amendment  is  essential 
to  their  .continued  existence  and  well  being,  the  right  of  mutual 
benefit  societies  to  alter,  amend,  or  repeal  thedr  by-laws,  and  to  enact 
others  consistent  with  the  purpose  for  which  they  are  organized,  is 

K.  W.  mo,  121  A.  6.  E.  786,  10  L.R.A.  83&    And  see  CoBPOiunoHS, 

UIl.A.(N^.)  666.  vol.  7,  p.  144. 

Note :  69  Am.  Dec.  674.  6.  Supreme  Lodges  etc  t.  Kutsdier, 

20.  O'NeUl    y.    Bnprane    Connoil,  179  JH.  340,  53  K.  E.  620,  70  A.  S.  R. 

etK.,  70  N.  J.  li.  410,  S7  Atl.  463,  1  115;  Supreme  I^odge,  eto.  v.  Trebly 

Ann.  Cae.  422.  179  HI.  348,  53  N.  E.  730,  70  A.  &  R. 

1.  Note:  69  Am.  Dec.  672.  130  and  note. 

-2.  Weiss  V.  MuBttcal  Mot.  Protective  .  Note:  52.A..S.  R.  568. 

Unien,  169  Pa.  St.  446,  43  AtL  lia»  7.  Sovereign  G&mp  of  Woodmeo  of 

69  A.  S.  B.  820.  World  v.  TWey,  94  Tex.  200,  69  S. 

8.  Note:  68  A.  8.  R.  706.  W.  879,  61  L.R.A.  898. 

'  4.  Supreme  Coaneil,  etc  v.  Foraing^  .  Note:  69  Am.  Deo.  674. 

«v,  125  Xnd.  62,  25  N.  E.  129,  21  A.  8.  Supnme  Loc^,  et«.  t.  La  Midta, 

S.  R.  196,  0  L.R.A.  601.  95  Tom.  167,  81  S.  W.  403,.  BO  hJSLA. 

&  Petenoa  t.  OitiMii,  191  HI.  365,  838. 

01       JG.  127,  86  A.  &  B.  2S3,  M  Notd:  SS  A.  8;  B.  66«.  . 
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uhiTersally  recognized  aa  being  inherent  and  continttous  for  all  pri^per 
objects.'  Generally  speaking,  the  same  body  which  19  aathonnd  to 
makt  by-laws  may  change,  amend,  or  repeal  thoee  already  in  existence 
at  any  regular  meeting,  subject  to  sueh  restsictions  as  may  have  been 
imposed  by  tiie  fundamental  law  of  the  organization.'*  No  member 
has  a  light  to  presume  that  the  by-laws  of  his  order  will  remain 
unchanged,  when  the  promotion  of  its  interest  and  welfare  may  require 
their  amendment,'^  and  just  as  members  of  such  aasociations  are 
bound  by  the  constitution  and  existing  by-laws  to  which  tiiey  assent 
by  beeoming  members,'*  so  they  are  bound  by  amendments  and 
additions  hereto  sabeequently  adopted  in' aceordaoce  with  eadsting 
rules,  even  though  they  vote  against  the  change  so  made,**  provided 
no-  new  condition  is  injected  into  the  contract  which  will  materially 
diatige  (tf  affect  it,  and  to  which  a  member  does  not  consent'*  To 
hhvs  a  binding  effect,  the  amendment  must  be  one  which  the  society 
has  the  power  to  enact,  and  it  must  be  enaoted  in  a  legal  manner, 
and,  where  the  power  of  amending  the  by-laws  is  limited  to  matters 
not  provided  for  in  the  constitution,  a  provision  of  the  latter  in 
existence  when  a  certificate  of  membersMp  was  issued  cannot  be 
changed  over  the  objections  of  such  dissenting  member.  Although 
a  member  is  usually  bound  by  proper  subsequent  amendments,  even 
though  he  had  no  actual  notice  of  the  action  of  the  association,  yet, 
where  the  constitution  or  by-laws  provide  that  the  latter  may  be 
«n«nded  upon  giving  all  members  previous  notice  of  the  pui^Mne  to 
amend,  an  amendment  is  not  binding  on  a  member  who  had  no 
notioe,  though  he  was  present  at  the  meeting  by  peox:y>''  And  a 
change  of.  by-laws,  without  the  member's  personal  knowledge,  after 
hie  envolment  may  be  unreasonable  as  to  him  and  of  no  effect." 
Where  the  right  of  amendment  is  regulated  by  statute,  oomplianoe 
with  the  requiiements  of  the  latter  is  essential  to  give  an  amendment 

9.  Petexson  v.  Oibson,  191  111.  36S,  409;  Wist  v.  Qrand  Lodge,  «to.,  22 
61  N.  E.  127,  85  A.  S.  R.  263.  54  Ore.  271,  29  Pac.  610,  29  A.%  R.  603. 
L.R.A.  836;  Thibert  t.  Supreme  12.  See  supra,  par.  12, 13,  17. 
Lodge,  ete.,  78  Minn.  448,  81  N.  W.  IS.  LftWson  v.  Hsv«ll,  118  Cal.  613, 
220,  79'  A.  8.  R.  412,  49  L.R.A.  136;  59  Pao.  763,  49  UR.A.  400;  Pansh  v. 
WiBt  T.  Orand  Lodge,  etc,  22  Ore.  27lj  New  York  Produce  Exeh.,  169  M.  T. 
29  Pae.  610,  29  A.  8.  R.'608.  84,  61  N.  E.  W7,  56  L.B.A.  149^ 

Note:  10  Ann.  Cas.  626.  Note:  69  Am.  Bee.  674. 

10.  Snpreme  Lodge,  ete.  v.  Enight,  '14.  Rub  v.  Svpreme  OoudcQ,  ete., 
117  ind.  489,  30  N.  B.  479,  3  L.R.A.  110  La.  588,  34  So.  697,  98  A.  -8.  B. 
499;  Tbibert  v.  Supreme  tiodge,  ete.,  409;  Stuping  Svpreme  CotmijU,  «te,. 
78  Minn.  448,  81  N.  W.  290,  79  A.  S.  108  Uieh.  440,  66  N;  W.  340^  ffil  A. 
R.  412,  47  L.R.A.  136;  Wtet  v.  Qrajid  S.  R.  709. 

Lodge,  ete.,  22  Ore.  271,  29  Pee.  610,  NoU:  I  LJtA.(N.S.)  1006.  ' 

29  A  S.  R.  603.  16.  Note:  83  A.  S.  B.  707,  7W. 

N<»te;  3  L.R.A.  409.  16.  Thibert  r.  Snpi«me  Lodge,  etc., 

11.  Snpreme  Lodge,'  etc.'  v.  Itnight,  7d  Minn.  448,  81  N.  W.  22»,  7^  A.  S 
117  Ind.  4B0,  99  N.  B.  479,  8  L.R.A.  R.  412, 47  L.B^  136. 
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binding  effeci  Thus,  where  there  is  a  statute  providing  that  no 
amendment  to,  the  by-laws  of- a  beneficial  association  ahall  lake  effect 
until  it  has  been  filed  in  a  specified  manner,  an  amendment  which 
has  not  been  so  filed  cannot  be  set  up  by  the  association  as  a  defense 
to  an  action  on  a  pre-existing  benefit  certificate,  tiiough  such  certificate 
was  issued  with  the  proviso  that  it  should  be  subject  to  all  future 
amendments  of  the  association's  by-lawa.'^ 

19.  Kecessity  of  Express  Reservation  of  Power^The  power  of 
amendment  possessed  by  benevolent  and  beneficial  associations  over 
their  by-laws  is  no  broader  than  that  of  any  other  corporation/"  and 
while  tiiey  may  enact  such  amendments  as  they  see  fit  for  governing 
the  future  conduct  of  the  association  so  lon^  as  suqh  enactments 
have  no  retroactive  effect,  they  cannot  vary  or  impair  the  contractual 
relations  they  entered  into  with  exuting  members  unices  such  right 
has  been  expr^s^Jy  rctserved.^*  Thus,  for  example,  a  mere  provision 
of  the  charter  that  the  association  may  make  such  by-]n\re  as  may  be 
deemed  advisable  will  not  permit  an  amendment  modifying  a  con- 
tract idready  entered  into.*®  Ordinarily,  the  provision  in  a  certificate 
of  membersdiiip  that  tiie  member  will  comply  with  the  by-laws  has 
reference  solely  to  by-laws  then  in  ^isteuce,  and  will  not  include 
those  subsequently  passed  which  affect  the  vital  principles  of  tiie 
contract  of  membership.^  It  is  only  when  a  member  agrees  to  be 
bound  by  such  amendments  to  the  by-laws  as  may  thereafter  be 
enacted  that  he  is  bound  by  futute  amendments  or  by-jaws  whidi 
impair  the  obligations  of  bia  contract  of  membership.'  If,  however, 
a  member  of  ft  mutual  benefit  society  surrenders  his  original  oertificate 
after  the  adoption  of  such  an  amendment,  and  accepts  a  new  one  in 
place  thereof  under  the  amended  by-laws,  it  has  been  held  that  he 
thereby  submits  to  the  by-laws  as  they  then  exist  and  cannot  quee- 
tion  the  validity  of  the  new  enactment.'  Of  course,  eo  far  as  ammd- 
ments  manifestly  beneficial  to  pre-existing  members  are  concerned, 
there  is  no  necessity  of  an  express  raservation  of  the  power  of  amend- 

17.  Knights  of  Maeeabeea  U  World  L.R.A.  836. 

V.  Nitaefa,  60  Neb.  372,  06  K.  W.  «3S,  Kotes:  83      S.  B.  707{  134  A. 

5  Ajbs.  Cas.  267.  R.  846. 

18.  Wuerfler  v.  Grand  Qrove,  etc,  2.  Peterson  v.  Oibeon,  131  111.  365, 
116  Wis.  199,  2  N.  W.  439,  96  A.  8.  R.  61  K.  E.  127,  86  A.  &  R.  263,  54 
949.  And  see  GoHPCttASiONS,  7,  p.  L^.A.  836;  Brinsmaid  v.  Iow«  State 
143  et  seq.  Traveling  Hen's  Ass'n,  162  la.  134,  - 

19.  Peterson  v.  Qibeon,  191  111.  365,  132  N.  W.  34,  Ann.  Gas.  1913B  1282, 
61  11.  E.  127,  85  A.  S.  R.  263,  54  42  Ii.RJL.(N.S.)  1161.  See  Hobbs  v. 
L.R.A.  836.  Iowa  Mnt  Bm.  As'n,  82  la.  107,  47 

KoCta:  «6  A.  B.  R.  S93;  83  A.  8.  R.  N.  W.  963,  31  A.  S.  B.  466,  U  UILA. 

708;  84  A.  S.  B.  664.  299. 

20.  Note:  83  A.  S.  R.  708.  Notee:  62  A.  S.  R.  666  ;  83  A.  S. 
1.  FflterSQB  v.  GibBOB,  391  lU.  366;  B.  707;  7  LJl.A.(N.S.)  1166. 

n  N.  £.  127,  86  A.  &  R,  2fi3,  64     3.  Note:  19  Apn.  Gas.  626. 

iao2 


Digitized  by 


Google 


19  B.  C.  I*  injTDAL  BENEFIT  SOCIETIES  9  20 

ment,  for  no  difficulty  would  be  experienced  in  securing  their  aasent 
thereto.* 

20.  Eifeet  of  Ezpren  Reiervatloa^Applicanta  for  membership  are 
undoubtedly  competent  to  contract  witii  reference  to  wasting  and 
future  by-laws,  and  where  a  member  of  a  benefit  society  agrees  to  be 
bound  by  mbsequent  amendments,  his  agreement  will  be  enforced  * 
Upon  jmning  a  society  whose  oonstitutioa  or  by-laws  mal^e  a  dear 
reservation  of  the  riglit  to  amend,  one  is  bound  to  take  notice  of  the 
existence  and  effect  of  tliat  reserved  power,  as  it  constitutes  one  of  the 
provisions  of  his  contract  of  membership.*  Undoubtedly,  it 'is  a 
sufficient  reservation  of  the  right  of  the  society  to  amend  where  the 
certificate  of  membraahip  itself  provides  th^  a  member  shall  be 
bound  by  the  rule?  and  regulations  then  in  force,  or  that  might 
tiiweafter  be  enacted,  for  the  member  by  receiving  his  certificate 
assents  to  such  conditions.^  Similarly,  where  a  member  agrees  in 
his  application  tiiat  he*will  comply  with  the  by-laws  of  the  company 
then  in  force  or  thereafter  to  be  adopted,  he  is  bound  by  subsequent 
by-laws  the  same  as  by  those  in  force  at  the  time  his  certificate  was 
issued,  provided  that  such  subsequent  by-laws  are  reasonable  in  their 
nature  and  are  properly  adopted  in  conformity  with  the  rules  of  the 
order  and  tlie  statute  governing  such  associations.*  Although  the 
contract  between  a  member  and  the  socie^  may  be  changed  where 
the  right  of  amendment  is  thus  expressly  reserved,*  still  a  reseirvation 
of  tiiia  nature  contemplates  a  change  of  the  contract  only  in  so  far 
as  its  terms  consist  of  the  constitution  and  by-laws  of  the  society. 
Conseqtientiy  it  does  not  pertain  to  the  contract  in  so  far  as  the  latter 
consists  of  something  epecifically  agreed  to  between  the  parties  at  the 
time,  and  not  necessarily  a  part  of  the  constitution  and  by-laws; 
and  an  amendment  purporting  to  .change  the  contract  in  one  of 
tibese  latter  respects  is  invalid.^*   Moreover,  a  society  cannot  avail 

4.  Note:  83  A.  S.  B.  718.  W.  224,  UO  N.  W.  1110, 121  A.  8.  B. 

6.  Oihnore  v.  Knights  of  Cohimbiu,  786,  10  LJtA..(N.S.)  66(1;  Chambers 

77  Conn.  58,  58  Atl.  223,  107  A.  8.  B.  t.  8npreme  Tent,  ete.,  200  Pa.  St  244, 

17,  1  Aon.  Gu.  716.  48  AU.  784,  86  A.  S.  B.  716;  Supreme 

Note:  83  A.  8.  B.  707,  716.  Lodge,  etc  v.  La  Malta,  95  Tenn.  157, 

6.  Supreme  Lodge,  ete.  v.  Knight,  3j     ^  493  30  UKA..  838. 

117  Ind.  489,  20  if.  E.  479,  3  L.R.A.  Notes:  62  A.  8.  a  667  :  69  A.  S:  B. 

.^^S  T;^f*"1^  198;  83  A.  a  B.  708;  113  A.  8.  B. 

^^T^iS^*-      '  ^  223;  121  A.  S.  ft.  800;  1  An..  Cas. 

''  Ni'^*Mi^B.  707.  •         ■  IIVX^^',,,^         625;  Aan.  Caa. 

7.  Fnncnwider  v.  Supreme  Coinwil,  .  ^ 

etc.,  180  Dl.  621,  64  N.  E.  485,  72  A.         £«*f  •  lO^Anfl.  Cae.  625. 
8.  B.  239:  Norton  v.  CathoUc  Order  of         Fullmwider  v.  Supreme  Couaoil, 
ToreebertL  138  la.  484,  114  N.  W.  893,  etc-,  180  HI.  621,  64  N.  B.  485,  72  A. 
24  L.B.A.(N.S.)  1030;  Lange  v.  Boy-  8.  R.  239. 

al  Highlandfln,  76  Neb.  188,  106  N.      IOl  Biragaw  t.  Sapntte  Udge,  ate., 
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itself  of  ltd  reserved  power  of  patemdmeat  as  a  mfMins  of  repudiating 
itfi  just  obligations,'*  or  thereby  so  alter  the  terms  of  its  contracts  of 
membership  as  practically  to  destroy  their  valud.*^ '  Whatever  may 
be  the  power  of  a  mutual  benefit  society  to  chauge  its  by4aw8,  such 
chcuiges  must  always  be  iu  furthwauoe  of  the  essential  objects  of 
its  creation.^'  With  these  limitations  and  tiiose  which  will  be  noted 
in  the  following  sections,  the  by-laws  of  wch  societies  may  be  amended 
•0  as  to  affect  injuriously  the  rights  of  the  pro-existing  members 
provided  thore  has  been  an  express  reeervation  of  the  power  of 
amendmimt.^* 

VdUdiip  of  AineHdmentB 

21.  Necessity  of  Reasonableness. — ^As  a  by-law- of  a  mutual  benefit 
society  to  be  valid  must  be  reasonable  in  character/*  obviously  ao 
■amendment  thereto 'must  also  be  reasonable  ;»aad  it  cannot  be  con- 
tended that  this  requirement  is  dispensed  with  by  the  fact  that  the 
association  has  made  an  express  reservation  of  the  right  of  amendment. 
It  seems  clear  that  when  a  member  gives  in  advance  his  general  con- 
sent to  a  change  in  the  by-laws,  and  agrees  in  his  certificate  to  abide  by 
all  the  laws  thereafter  enacted  by  the  society,  he  does  not  consent  that 
the  society  may  make  a  new  contract  for  both  parties  without  con« 
suiting  him.  Accordingly  the  authoritiee  are  practically  unanimous 
in  holding  that  the  general  consent  and  agreement  of  a  member  of 
an  association  of  this  character,  to  be  bound  by  all  future  changes  in 
the  constitution,  by-laws,  and  rules  of  the  society  that  it  may  see  fit 
to  eijact,  is  subjegt  to  the  implied  condition  that  they  must  be  reason- 
able.i'   Wheliier  a  by-lftw  u  reasonable  or  not  is  a  question  to  be 

128  N.  C.  364,  38  S.  B.  906,  64  L.R.A.  352,  128  N.  0.  465,  3d  S.  B.  66,  83 

602.  S.  R.  699,  64  L-R-A.  «)6. 

Notes:  52  A.  S.  R.  657  ;  72  A.  S.  14.  Robmson  v.  Templar  Lodge  No. 

B.  244;  83  A  &  R.  708.  17,  etc.,  117  Cal.  3W,  4^^  Pao.  170,  59 

U.  Wist  v.  Grand  Lodge,  etc.,  23  A.  S.  B.  193;  Gilmoare  v.  Knigbta  of 

On.  271,  29  Pae.  610,  29  A.  S.  B.  603.  Columbus,  77  Conn.  56,  58  Atl.  22^ 

Notes:  31  A.  S.  R.  472;  ^  A..  S.  R,  107  A.  S.  R.  17,  1  Aqn.  Gas.  715;  Sn- 

556  ;  64  A.  S.  H-  600.  px«me  Lodge,  et*?.  t.  Knight,  117  Ind. 

ll  Lange  t.  Royal  HigKla^ders,  75  469,  20  N.  £.  479,  3  URA.  409. 

Neb.  188,  106  N.  W.  224,  110  N.  W.  Note:  83  A.  S.  B.  715. 

1X10.  121  A.  S.  R..  78Q,  10  X'.RA..  16.  See  rapra,  par.  16. 

(N.S.)  666;  Strauss  v.  Miitnal  Reserve  M.  Sapzeme  Conclave^  ate,  v.  Be- 

Fund  Life  Ass'n,  120  N.  C.  971,  36  S,  ban,  119  Md.  92,  85  Ati.  1036,  Ann. 

E.  352, 128  N.  C.  465,  39  S.  E.  55,  83  Cas.  1914D  58  and  note,  46  L.R.A. 

A.  S.  R.  699  and  note,  64  L.R.A.  605;  (N.S.)  SOS;  Monger  t.  New  Era  Ass'n, 

Wist  V.  Grand  Lodge,  etc.,  22  Ore.  Wl,  J66  Mieh.  646,  121  N.  W-  823,  24 

29  P«e.  610,  29  A  e.  R.  006;        '  l..R.A<N.3.)     1027}    Sambtrg  t. 

Note:  96  A.  S.  R.  947.                 '  Knigbti  of  Modem  ^aecabeee,  156 

13.  Strauss  v.  Matnal  Resem  Tnnd  Micfa.  568,  123  K.  W.  25,  133  A.  S. 

Ufa  A»?B»  m  K.  C.vMl,  30  &  £.  B.  389;  Thibatt  t.  SttpreuM  Lodge. 
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determined  by  tiie'conrt  aloDC.**   In  the  case  of  voluxitary  aasoda- 

tions,  however,  it  has  been  held  that  a  court  has  no  viaitoiial  power 
in  respect  tO'  the  reesonabloaesa  of  its  by-laws  so  long  as  they  are 
designed  solely  for  the  goveranieat  of  its  internal  affairs  and  do  not 
involve  the  contractual  or  property  rights  of  a  member,^*  and  an 
amendment  by  such  an  assooiation  (tf  a  by-law  for  the  guidance  of  its 
own  affairs,  which  simply  changes  the  regulations  by  which  proof 
is  to  be  made  to  ihe  assodalion  of  the  right  to  relief,  will  not  be 
declared  invalid  simply  because  it  is  unreasonable.** 

22.  Test  ef  Reawmableness. — ^No  bard  and  fast  rules  can  be  laid 
down  as  the  test  by  which  it  can  be  determined  what  changes  in  the 
l^-laws  of  an  association  would  be  deemed  reasonable  and-  trtiat 
unreasonaUe,  but  the  question  is  to  be  drtermined  in  each  case  by 
lite  charaotor  and  effect  of  the  change-under  eonsideration.**  More- 
over, the  matter  is  further  complicated  by  the  fact  that  amendments 
may  be  reasonable  as  to  future  members  on  the  gromid  that  they 
assent  thereto  on  becoming  members,  and  unreasonable  as  to  pre- 
existing members  who  have  not  given  their  assent  to  the  modification 
of  their  contract.'  Attempted  changes  which  are  manifestly  unfair 
are  generally  considered  unreasonable  and  void,  even  though  the 
power  of  amendment  has  been  expressly  reserved^'  Thos  it  has  been 
held  that  a  by-law  making  the  intemperate  use  of  drugs  an  additional 
^und  of  forfeiture  of  all  claim  to  benefits  is  unreasonable  and  of 
no  effect  so  far  as  existing  members  who  had  acquired  the  drug  habit 
prior  to  its  passage  are  concerned.'  In  like  manner  it  is  perfectly 
obvious  that  a  beneHt  society  cannot  by  enacting  a  by-law  destroy  the 
original  plan  of  insurance  and  substitute  some  other  and  essentially 
different  plan  to  tibe  detrim«it  of  pre-existing  members.*  Changes 
in  mare  matters  of  procedure :  are  ordinarily  considered  reasonable.' 

etc,  78  Minn.  448,  81  N.  W.  220,  79     Notes:  U7  A-  S.  B.  684;  134  A.  S. 
A."  S.  R.  412  and  note,  47  L.R.A.  136;  R.  846;  Ann.  Cas.  1913C  676. 
Olson  V.  Conrt  of  Honor,  100  Minn.      17.  Note:  83  A.  S.  R.  709. 
117,  110  N.  W.  374,  U7  A.  8.  R*  d76,     18.  See  supra,  par.  IS. 
10  Ann.  Cm.  632,  8  L.R.A.(N.8;)      1«.  Note:  83  A.  S.  B.  710. 
621;  Ledy      National  Counefl,  eto.,     ft).  Noie:  B  L.B.A.(N.S.)  521. 
120  Minn.  187,  IBl  N.  W.  905,  Asm.     i.  TMbert  V.  Supreme  Lodge,  etc., 
Cas,  lOieE  486,  I^.A.1916D' 1096;  n  Minn.  448,  81  N.  W.  225.  79  A.  8. 
Parish  v.  New  TotiE  Prodnee  Wxm^  «  410  47  rrRA  iSfi.  ' 

J2 '^il-^^^iS'-.'-.^SiL^J?;;^  ^o*^'  8»  ^  8-  B-  ■"»( « tAA. 

140;  Strann  V.  Mutual  BeBenw  Fund         v  -  ' 

Life  Ass-n,  126  N.  C.  971,  128  N.  a  *  ^  irn^rfl-.  ,  a^nA 
465, 86  8.  k  352, 89  S.  E.  65.  83  A.  S.        ^^J'Tg^^^^  j^s' 
E.  699  ana  nMe^  64  L.RJI.  605;  Hin«  ^JJ.^  ^'  ^  ^-  ^  ^■ 

V,  Modem  Woodmen  of  America,  41  „  ,  „  .  v 

Okla.  135, 137  Pie.  676,  L.RJ1.1015A     Note:  8  L.^{N.S.)  ^  , 
264  and  note;  Wtferfler  r.  @nnid     8.  Note:  19  Ann.  Oss.  636. 
Grove,  ete^  U6  W».  to,  92  R  W.  488,  ■  4*  ITote:  88  A.  S.  B..71S. 
06  A.  a  B.  m  5-  UMnolibaebhflr     v.  BvpMm 
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Thus,  an  after-enacted  amendibent'  oi  the  by*laW>  preeeribing  & 
method  of  p'rocedure  for  the  collection  of  ben^ts  haa  been  construed 
to  be  a  reasonable  amendment.'  On  the  other  band,  one  deriving 
existing  membera  of  the  right  to  personal  notice  of  ail  aasmsments 
has  been  held  unreasonable  and  of  no  binding  force  as  to  them, 
especially  where  no  provision  is  made  for  rdijsving  members  from 
the  consequences  of  an  omission  to  pay.'  So  an  amendment,  nullify- 
ing a  statute  which  declares  that  the  death  of  the  insured  shall  be 
presumed  from  seven  years'  unaccounted  absence,  has  been  declared 
unreasonable  abd  void  as  to  contracts  entered  into  prior  to  the  date 
of  its  adoption.^  In  those  jurisdictions  which  do  not  regard  the 
ri^t  of  a  member  to  d«8ignate  and  change  his  ben^eiary  at  will 
as  vested^  it  has  been  hdd  a  reasonable  exercise  of  ths  power  of 
anioidment,  where  reaervdd^  to  limit  Ubia  classes  of  persons  who  may 
be  designated  as  beneficiaries.*  And  where  a  mutual  benefit  society 
has  reserved  the  right  to  amend  its  list  of  prohibited  occupations,  the 
enlargement  of  such  list  by  including  a  further  occupation  as  extra- 
hazardous is  reasonable  and  valid.^^  So  it  has  been  held  that  a  by-law 
of  a  mutual  benefit  society,  suspending  a  member  who  disappears,  is 
reasonable,  so  as  to  be  within  the  operation  of  a  provision  in  the 
certificate  requiring  members  to  conform  to  rules  subsequently 
adopted.** 

23.  Impairment  of  Vested  Rights. — Even  though  an  express  reser- 
vation of  the  power  of  amendment  haa  been  made,  the  general  cony 
sent  that  a  member  thereby  gives  to  be  bound  by  all  present  and 
future  raactmenta  of  the  association  does  not  contemplate  that  it 
may  be  made  a  means  of  depriving  him  of  those  rights  that  became 
vested  iipon  his  admission  to  membership.  This  principle  is  univer- 
sally acknowledged,  and  though  the  courts  frequently  differ  as  to 
just  what  rights  are  vested,  they  are  all  in  unison  in  holding  that  an 
amendipent  to  the  by-laws  must  not  be  destructive  of  thosfi  which 
have  bebome  vested."  If  the  original  agreemoot  between  the  associa- 

Goaneil,  ete.,  Lea^e,  188  DI.  9,  59  N.  10.  Qilmore  v.  Knights  at  Oolirai- 

E.  17,  52  L.R.A.  281.  bus,  77  Conn.  58,  58              197  A. 

«.  Monger  v.  New  Era  Ass'n,  156  S.  K.  17, 1  Ann.  C4&  715. 

Mich.  645,  121  N.  W.  823,  24  LRJL  U.  Apitz     v.     Suprane  todge 

(N.S.)  1027  and  nota  Enigfate,  etc.,  274  IlL  196,  113  N.  £. 

Note:  10  Ann.  Cas.  626.  63,  L.R.A.1917A  183. 

7.  TUbert  v.  Supreme  Lodge,  ete.,  18.  Pittingor  v.  Pittinger,  28  Colo. 
78  Ifum.  448,  81  N.  W.  220,  ^  A.  S.  808,  64  Pae.  195,  89  A.  S.  B.  193; 
R.  412,  47  LJI.A.  136.  Hobbs  t.  Iowa  Mut.  Ben.  A^'n,  82 

8.  Samberg  v.  Kni^ts  of  Modern  In.  107,  47  N.  W.  983,  31  A;  S.  R.  466, 
Maccabees,  158  MkA.  568,  123  N.  W.  11  L3A.  299;  Norton  v.  Catholic 
25, 133  A.  S.  R.  396.                     ■  Ordar  of  Forcetam,  138  la.  464,  114 

9.  Caldwell  v.  Grand  Ledge,  etc.,  N.  W.  893,  24  LJtA.(K.3.)  1030; 
148  Cal.  195,  82  Pae.  781,  113  A.  S.  finprome  Cond^e,  etc.  v.  Behan,  119 
B.  219,  7  Ann.  Ou.  356,  2  L.BA.  JlCd.  9SL  fl«  Atl.  1036,  Aqn.  Cas.  19140 
(N.&)  663  ^  58  and  noti^  4fi  UftX(N.S.)  308; 
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tion  and  a  member  contfuns  no  proviraon  that  the  member  shall  be 
bound  by  subeequen't  amendments  to  the  by-laws,  all  the  member's 
rights  under  such  contract  are  vested,  and  oannot  be  divested  or 
impaired  by  subsequent  changes  in  the  niles.^*  On  the  other  hand,  a 
person  has  no  vested  right  to  have  hia  contract  remain  absolutely 
unchanged,  when  the  contract  itself  provides  that  it  may  be  changed.^' 
Yet  while  an  association  of  this  character  may  undoubtedly  so  amend 
its  by-laws,  as,  for  instance,  to  make  reasonable  changes  in  the  methods 
of  administration,  the  mann^'  of  conducting  its  business  and  the  like, 
even  though  the  provisions  of  the  contract  of  membership  are  thereby 
altered  to  some  extent,  still  no  change  can  be  made  which  will  deprive 
a  member  of  substantial  rights  conferred  expressly  or  impliedly  by 
the  contract  itself.  That  is  beyond  the  power  of  the  legislature  as 
well  as  the  association,  for  the  obligation  of  every  contract  is  pro- 
tected from  state  interference  by  the  federal  constitution.'*  Tlius, 
an  amendment  to  the  by-laws  of  an  association  organized  to  accumu- 
late a  fund  for  the  benefit  of  persons  dependent  on  members  at  the 
time  of  their  decease  is  null  and  void  where  it  attempts  to  rescind 
the  society's  contracts  of  membership  and  distribute  such  fund  pro. 
rata  among  the  then  existing  members,  in  spite  of  the  prdtffits  of  a 
minority  of  the  latter.**  But  it  has  been  held  that  the  contract  or 
vested  rights  of  a  member  of  a  mutual  benefit  society  who  has  agreed 
to  be  bound  by  future  by-laws  are  not  impaired  by  a  by-law  requiring 
that  all  claima  against  the  society  must  be  submitted  for  adjustment 
to  the  tribunals  established  within  the  association. 

24.  Right  to  Benefita  as  Vested. — It  is  perfectly  manifest  that  bene- 
fita  which  have  already  aci^ued  and  for  which  the  association  has 
bflCfHne  liable  are  vested  so  that  they  cannot  be  changed  even  where 


Pariah  v.  New  Yorit  Produce  Exch.,  556  ;  64  A.  8.  R.  600;  121  A.  S.  R. 

169  N.  T.  34,  61  N.  E.  977,  56  L.R.A.  801;  188  A.  8.  R.  399  ;  3  UttA.  409; 

149;  Wri^t  Y.  Eniglita  of  Maeeabces  -1  Ann.. Gas.  717;  10  Ann.  Gas.  626; 

of  the  Worid,  W6  N.  Y.  391,  89  N.  E.  A^..  Caa.  lfll3C  679. 

1078,  134  A.  S.  R,  838,  31  L.R.A.  ,   13.  Hobbs  v.  Iowa  Mut.  Ben.  Ass'n, 

(N.SO    423;    Dowdall   v.    Supreme  ^2  la.  107,  47  N.  W.  83,  31  A.  S.  E. 

Conneil  Catb'oUc  Mut  Ben.  Ass'n,  196  466, 11  L.R.A.  299. 

N.  Y.  405,  89  N.  E.  1075,  31  L.R.A,  Note:  83  A.  S.  R.  TIL 

(N.S.)  417;  Strauss  t.  Mutual  Reserve  14.  Note:  83  A.  8.  R.  711. 

Fnnd  life  Aaa'n,  126  K.  C.  971,  36  S.  16.  Wright  v.  Knights  of  Maceabees 

E.  362, 128  N.  C.  465,  30  S.  E.  56,  83  of  World,  196  N.  Y.  391,  89  N.  B. 

A.  8.  B.  689  and  note,  64  LJI.A.  605;  1078,  131  A.  S.  R.  838,  31  L.B.A. 

Hises  V.  Modern  Woodmen  of  Amen-  (N.S.)  423. 

ea,  41  Okla.  136, 137  Pac.  675, 1.R.A-  16.  Puisb  t.  Kew  York  Prodooe 

1016A  264:  Wist  v.  Grand  Lodge,  etc.,  Exch.,  169  N.  T.  34, 61  K.  E.  977,  60 

22  On.  371,  29  Pac.  610,  29  A.  S.  R.  L.B.A.  149. 

603:  Becker  t.  Berlin  Ben.  Soc,  144  17.  Monger  v.  New  Era  Ass'n,  156 

Ph.      283,  32  AtL  699,  27  A.  8.  R.  Mkii.  646,  121  N.  W.  823^  24  LJLA. 

624.  (N.S.)  im  and  not«. 

MoteB:  UA^&B.^47a;68A.S.  R.  ■ 
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the  right  of  amendment  is  expreaely  renrved.**  Thus  an  amwidnNat 

of  the  by-IawB  of  a  fraternal  benefit  society  cannot 'deprive  a  ben^ciary 
of  righta  which  have  accrued  upon  the  deaUi  of  the  insured,  under  a 
policy  issued  before  its  enactment,  notviUiatanding  the  insured  in 
his  application  for  membership  agreed  to  be  bound  by  the  by-laws 
and  rules  of  the  association  then  in  force,  or  which  mi^t  thereafter 
be  adopted.^'  Similarly  sick  benefits  which  have  actually  beeome 
due  the  insured  under  his  contract  of  membmhip  are  vested  and 
cannot  be  lessened  \>y  a  subsequent  amendment  to  that  effect.** 
According  to  one  line  of  authorities,  even  though  a  member's  ^ght 
to  the  benefits  extended  by  the  aasociation  be  purely  prospet^ve^ 
nevertheless  once  the  contract  of  membership  has  been  entered  into, 
it  is  vested  in  the  sense  that  thereafter  the  amount  of  such  ben^te 
cannot  be  reduced.  Thus,  though  the  right  of  amendment  has  bera 
reserved,  the  association  cannot  reduce  the  amount  of  benefits  that 
the  insured  or  his  beneficiary  would  be  otherwise  entitled  to^  even 
though  such  amendment  is  enacted  prior  to  the  actual  accrual  of 
such  benefits.*  Other  oourte,  however,  hold  that  where  the  rights 
'  affected  by  the  amendment  are  purely  prospective,  the  enactment 
is  valid,  if  reasonable  and  properly  adopted;  at  least  as  to  members 
who  have  agreed  to  be  bound  by  futuce  amendments.*  Thus  it  has 
been  held  that  where  upon  becoming  a  member  the  by-laws  of  the 
society  provided  for  tiie  payment  of  certain  weekly  benefits  to  sick 
members,  and  subsequently  this  by-law  wad  suspended,  such  a  member 
who  thereafter  is  taken  ill  cannot  recover  the  sick  benefits  which 
were  allowed  at  the  time  he  became  a  member.*  Moreover,  accord- 
ing to  the  doctrine  of  these  cases  a  member  does  not,  by  becoming 
sick,  acquire  a  vested  right  to  the  rate  of  weekly  payments  provided 
for  by  the  by-laws  as  they  then  existed,  and  such  benefita  may  b6 
changed  after  sicknesa  has  ccoomenced,  &ougk  not  so  as  to  affect 
payments  which  have  actually  beeome  due  before  such  change.  This 
is  upon  the  theory  that  the  right  of  a  sick  member  to  benefits  for  a 
possible  future  continuance  of  his  ailment  is  not  diffwent  in  its 
nature  from  the  right  of  the  well  members  to  benefits  for  future 

18.  Beeker  v.  Berlin  Ben.  Soe.,  144  note,'8  L.R.A.(N.3.)  S21;  Wxigfat  v. 
Pa.  St  232,  22  AtL  609,  a?  A.  8.  R.  Knights  of  MaooaboM  of  World,  196 
624.  N.  Y.  391,  89  N.  £.  1978, 134  A.  B.  a 

Kotce:  43  A.  8.  B.  158;  83  A.  8.  B.  838,  31  L.R.A.(N.S.}  423;  Beckor  v. 
7U:  10  Ann.  Cas.  626.  Berlin  Ben.  Soc.,  144  Pa.  Bt  232,  32 

19.  Note:  83  A.  S.  R.  712.  AU.  699,  27  A.  a  R.  ^ 

SO.  Note:  10  Ann.  Oaa.  627.  Notes:  52  A.  S.  R.  £66:  83  A.  S. 

1.  Hart  T.  Life,  et«.,  Ass'n,  86  Kan.  R.  708;  8  L.BA.(N.S.)  033;  8  Aaa. 

31S,  120  Pao.  363,  Ann.  Gas.  1913C  Caa.  164. 

672  and  note;  Olson  v.  Court  of  Hon-  2.  Notes:  88  A.  S.  B.  TU;  1  Aan. 

or,  100  Minn.  117,  UO  N.  W.  374,  117  Cas.  718. 

A.  8.  B.  676,  10  Ann.  Csl  622  and  3.  Note:  flft -A.  8^B/7U. 
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ahsknoii.*  In  tome  insUnoe^  the  oobrte  have  assumed  a  middle 
gronnd  «&d  hold  that  where  rigbls  are  in  the  oonciete  process  of 
actually  accruing,  as  vbere  a  member  is  suffering  from  present  sick- 
nesB,  then  his  right  to  future  bwiefits  by  reason  of  a  continuation  of 
the  same  is  vested  and  canuot  be  impaired." 

25.  Creation  «f  New  Caaditimw  ef  Forfeiture, — On  the  ground  that 
the  additicm  of  anotiier  ground  of  forf^4ure  ^uld  impair  a  membev'a 
nght  to  share  in  the  ben^ts  of  the  society  and  would  therefore  be 
destructive  «f  verted  rightB,*  it  haa  been  held  by  some  authorities 
that  wbtte  a  braefit  oertifioate  ia  Silent  as  ta  the  effect  of  the  aelf- 
deetruotion  of  the  inaured>  but  contains  a  providon  whereby  the 
insured  agrees  to  be  bound  by  the  existing  by4awa  and  any  which 
may  snbeequently  be  adopted,  and  th^  association  anbsequ^tly  adopts 
a  by-law  providing  that  Ihe  suicide  of  the  insured  shall  avoid  the  con- 
tact, the  beneficiary  has  a  vested  rig^t  under  the  certificate -which 
the  subsequent  death  of  the  insured,  by  his  own  hand,  will  not  defeat.' 
So,  it  has  been  held  that  if  a  society  has-  insured  a  member  against 
unixrteDtionaJ  self-destruction  after  one  year,  it  cannot,  by  a  subse- 
quent amendment  of  its  by-laws,  provide-  that  self-d£etruction,  while 
insane,  within  five  years  from  the  date  of  the  policy  shall  render  the 
policy  void.*  According  to  the  reasoning  of.  some  of  the  coucts  takacg 
this  view  to  say  that  an  after-adopted  by-^aw  confers  on  a  benefit 
association  the  power  so  to  alter  its  eontract  of  insurance  as  to  destroy 
Uie  right  of  the  beneficiary  to  be  paid  the  amount  called  for  by  the 
certificate,  in  case  the  insured  shall  die  by  bis  own  hand,  is  equivalent 
to  saying  that  such  an  association  may  limit  its  liability  to  such  an 
extent  as  it  chooses^  as  for  instance  by  providing  that  no  benefit 
ahall  be  paid  in  case  the  death  of  the  insured  shall  result  from  an , 
accident  ocourring  throu^  his  own  negUgence,  or  from  a  disease 
whieh  ia  epidemic  in  its  eharaeter,  or  from  ady  other  cause  or  causes 
which  it  niay  designsite;*  Other  demons,  however,  hold  that  as  no 
member  haa  a  vested  jight  to  commit  suicide,  a  subaec^uent  modifica-. 
tion  of  the  by*la(wa  either  partialiy<  or  totally  depriving  the  banefioiwy 
of  lights  under  thb  contt-fict  of  insunuMM  in  oase-'of  the'nricidA  of  the 

4.  Pain  v.  Soei^td  St.  Jeaxt  Baptisti^  Probeoted  Hdme  Circle,  174  N.  T.  398, 
172  Mass.  319,  fi3  N.  £.  502,  70  A..  &  67  N.  83,  63  LJI.A.  347,  the  court 
R.  287,  .  approved  the  decision  in  the  Weber 
.  Notfis:  83  A»  S.  B.  711;  1  Ann.  ,Caa  ease,  but  said  that  in  the  Weber  case 
T18.            .  there  was  a  .finding  that  t^e  in- 

5.  Note:  1  Ann.  Cas.  71&  sored  waa  insane  at  the  time  of  the 

6.  Sea  supra,  par.  24.  auicide,  while  there  was  not  sneh  find- 

7.  Notes:  S3  A.  S.  R.  710;  92  A.  A.  ing  in  the  case  then  and<jr.  oonsidera- 
R.  756;  8  Ann.  Cas.  163.  tion,  and  held  that  the  insoxed  was 

>fote:  10  Ann.  Cas.  626«  presumed  to  have  been  sane,  and  that 

8.  Weber  t.  Supreme  Tent,  «te.,  172  the  amendment  was  valid  ip  sneh  eaaea 
N.  Y.  496,  65  K  E.  258,  92  A.  S.  R.  and  barre^  a  reeoveiy. 

.763.  In  the  later  ease  of  Shipman  v.  »dt.ifK^te^,i0  Asa.  Caf.  620. 
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insured,  while  sane  or  insane,  is  a  valid  and  reasonable  enacteient.'* 
In  still  other  jurisdictions  on  reasons  which  appear  to  be  manifestly 
sound  and  just  to  both  parties  to  the  contract  it  is  held  that  such  a 
retroactive  law  sa  valid  so  far  as  it  relates  to  members  committiDg 
suicide  while  sane;  but  is  invalid  so  far  as  it  attempts  to  affect  tfae 
rights  of  the  beneficiary  where  the  member  has  taken  his  own  life 
while  insane.^^  The  same  diversity  of  opinion  exists  as  to  whetiier  or 
not  a  subsequent  amendment  declaring  the  occupation  in  which  a 
member  is  engaged  a  ground  of  forfeitoie  is  valid  or  not  as-being  an 
infringement  on  vested  rights.  Thus  according  ta  some  decisions 
an  amendment  to  the  by-laws  prohibiting  a  member  from  engaging 
in  the  liquor  business  is  ineffectual  to  deprive  an  existing  merabar  or 
his  beneficiary  of  their  vested  r|ghta  where  the  bylaws  at  the  time 
the  member  joined  contained  no  such  prohibition,*'  but  other  courts 
hold  to  the  contrary.**  Where  the  right  of  amendm^t  has  been 
reserved  with  special  reference  to  the  right  of  subsequently  restricting 
the  occupations  that  may  be  engaged  in  by  the  insured,  it  would 
seem  that  an  amendment  forfeiting  the  member's  certificate  opon 
engaging  in  certain  prohilnted  occupations  is  perfectly  propw,  aa 

10.  Supreme  Commandery,  etc.  v.  against  those  elaiIniI^p  under  a  member 

Ainswortb,  71  Ala.  436,  46  Am.  Bfsp.  who  oommitted  snicide  while  sane. 

332;  Daugbtry  v.  Knights  of  Pythias^  11.  Supreme  CouelaTe,  ete.  v.  Re- 

48  La.  Ann.  1203,  20  So.  712,  55  A.  han,  119  Md.  92,  85  Atl.  1035,  Ann. 

S.  R.  310;  Lange  v.  Royal  Highland-  Cas.  1914D  68,  46  L.R.A.(N.S.)  308 

en,  75  Neb.  188,  106  N.  W.  224,  110  and  note;  Ledy  t.  Natianal  ConneiU 

N.  W.  1110,  121  A.  S.  R.  786,  10  etc.,  129  Minn.  137,  161  N.  W.  905, 

L.R.A.<N.S.)  666;  Gbambera  v.  Su-  Ann.  Cas.  1916E  486,  L.Rj1.19150 

preme  Tent,  etc.,  200  Pa.  St.  244,  1095;   Shipman  v.  Protected  Homo 

-49  Atl,  784,  86  A.  S.  R.  76;  Supreme  Circle,  174  N.  T.  398,  67  N.  B.  83,  63 

Lodge,  ete.  t.  La  Malta,  96  T«m.  157,  L.R.A.  347.   See  also  Olson  v.  Ootnt 

31  S.  W.  493,  30  Ua.A.  836.  of  Honor,  100  Minn.  U7,  110  N.  W. 

Notes:  70  A.  S.  E.  120;  84  A.  S.  374,  117  A.  S.  R.  676,  10  Ann.  Cas. 

R.  553;  46  L.E.A.(N.S.)  309;  1  Ann.  622,  8  L.R.A.(N.8.)  521,  wjierein  the 

Cas.  717;  10  Ann.  Gas.  625;  Ann.  Cas.  court  held  that  the  by-law,  there  nnder 

1013C  677;  Ann.  Cas.  1914D  64.   Of  considemtion,  was  not  valid  or  binding 

tiie  oases  cited  above,  however,  it  in  a  case  where  the  Qiember  was  in- 

should  be  noted  that  only  in  Chambers  sane,  and  under  ti%atment  for  insanity, 

V,  Supreme  Tent,  etc.,  snpra,  does  it  at  the  time  he  took  his  own.  lifft,  but 

appear  that  the  insured  committed  the  question  whether  an  atdendment 

suicide  while  insane.    In  the  other  enacting  a  suicide  i^rovi^on  is  valid 

cases  it  appears  that  the  insured  com-  and  binding  in  a  case  where  the  in- 

mitted  suicide,  but  it  does  not  appear  mred  committed  suieide  while  sane 

that  he  was  insane.   Hence,  v^ile  the  does  not  appear  to  have  been  eonstd- 

Tarioua   amendments   considered   in  ered  or  determined, 

thwe  eases  purported  to  bar  a  recov-  12.  Grand  Lo^e,  «te.  t.  Haddoek, 

ery,  whether  the  insured  was  sane  or  72  Kan,  35,  82  Pac.  683,  1  i:i.B.A. 

insane,  at  the  time  of  the  suicide,  and  (K.S.)  1064  and  note, 

the  courts  held  them  valid  in  language  Notes:  8  L.R.A.(N.S.)  6^;  10  Ann. 

whidi  apparently  upheld  all  the  pm-  C^.  926;  Ann.  C^.  1913C  681. 

visions  thereiih  the  question  aetasSy  13.  Note:  88  A.  B.  B.  717. 
decided  was  tioat  flb^  were  nUd  ai 
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the  tetnns  of  tiie  reservation  clearly  indicate  that  an  amendment  to 
that  effect  was  within  the  contemplation  of  the  parties  at  the  time  ike 
agreement  was  made.^* 

26.  lacreaae  of  AsMsmcBts.— The  authorities  are  alao  at  variance 
80  to  whether  an  amendment  mcreasing  the  total  amount  annually 
ass^sed  against  a  member  of  a  mutual  benefit  society  infringes  upon 
vested  rights  where  the  member  at  the  time  of  his  admiasion  agreed 
to  be  bound  by  all  exiating  and  future  by4aws.*'  From  a  practical 
standpoint  contracte  would  be  impaired  by  doubling  asaesaments  to 
the  same  extent  as  by  cutting  off  one-half  of  the  benefit.  The  price 
to  be  paid  by  a  member  for  insurance  is  as  eesential  a  part  of  bis 
contract  as  the  amount  of  insurance  to  be  paid  to  him  by  the  associa- 
tion on  the  maturity  of  his  certificate.  Wliether  the  one  is  increased 
or  the  other  proportionately  decreased  makes  no  differwico  in  prin- 
ciple, or  in  the  final  result.  By  either  method  the  pecuniary  value 
of  the  contract,  which  is  pn^r^,  would  be  reduced  (Hie-half.  Accord- 
ingly in  many  jurisdictions,  the  reservation  of  a  general  power  to- 
amend  its  by-laws  does  not  authoriee  a  mutual  benefit  association  to 
adopt  an  amendment  increasing  the  rate  of  asseannents,  as  against 
pre-existing  members.^*  A  benevolent  association  cannot  thus  nullify 
its  contract  of  insurance  without  the  express  assent  of  tiie  membw 
insured,  snd  if  an  amendment  is  adopted,  whereby  his  assessments 
are  materially  increased  contrary  to  his  contract,  he  can  recover  Uie 
excees  though  he  agreed  in  his  application  to  abide  by  the  constitu- 
tion and  rules  of  the  association  as  they  ^en  were  or  might  there- 
after he  changed.^'  Other  anth<^ti«s,  however,  hold  that  the  power 
thus  reserved  givee  a  benevolent  association  tiie  right  to  make  a 
reasonable  and  necessary  increase  in  the  amount  assessed  against  (dd 
mraibers,  the  theory  being  that  the  relation  betweon  a  matoal  benefit 
Bociefy  and  its  members  is  not  one  of  contract,  but  a  mere  mutual 
promise  to  pay  each  other's  certificates,  and  therefore  no  mnnber  has 
a  vested  right  in  the  rate  named  in  the  constitution  and  by-laws  at 
the  time  he  became  a  member,  but  it  may  be  changed  if  necessary 
to  provide  for  the  payment  of  certificates  as  they  mature.'^*  Tbis  rule 

14.  Oihnore  r.  KniglttB  of  Gohua^  WiS;  864,  136  K.  W.  MO,  89  I&ILA. 

bos,  77  Conn.  56,  58  Atl.  223^  107  A.  <NJ3.)  404. 

8.  B.  17, 1  Ann.  Cm.  716.  Notes:  7  URA.(N.S.)  1166;  L.R.A. 

Note:  10  Ann.  Caa.  626.  1916 A  764;  10  Ann.  Caa.  627;  Ann. 

16.  Notes:  L.R.A.1916A  f62;  Anft.  Cas.  1913C  688;  Aim.  Ca0.  1014D  06. 

.Gas.  1913C  683;  Ann.  Cas.  1914D  66.  17.  Note:  7  L.B.A.(N.S.)  1166. 

16.  "Wiigbt  f.  Eni^ts  of  Maeeabeea  18.  Supnme  GounoU,  «te.  Green, 

of  Worid,  196  N.  Y.  391,  89  N.  E.  237  U.  S.  31,  35  S.  Ct.  .724,  69  U.  8. 

1078,  134  A.  S.  B.  838,  31  LJI.A.  (L.  ed.)  1089,  LJLA1916A  771;  Bey- 

(N.8.)        Dowdall  T.  Snprana  Conn-  nolds  v.  Saprems  Conneil,  etc.,  192 

ol  CatboU«  Unt.  Bm.  Aaa%  196  N.  Maaa.  150,  78  N.  E.  129,  7  Ana.  Cas. 

T.406,88N.E.1076,31L.B.A.(N.8.)  776,  7  LAA..(N.8.)  1164  and  note: 

417:  Jaeger  t.  Ocaiid  Lodge,  «U.,  149  Thomaa  v.  Epilihts  of  MaeeabMi  of 
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has  been  held  torobtahi  notwithstaAdidg  ft  cUaae  in  the  by-laws  of 
the  order  providing  that  monl^ly  payments  of  la  member  shall  con- 
tinue the  same  so  long  as  his  membership  continues,  sueh  clause  not 
being  regarded  as  a  contract,  but  a  re^tatdon,  isufctject  to  the  .pos- 
sibility that  a  raise  in  rates  may  be  necessary  in  order  to  pay  benefits.** 
The  question  whether  or  not  an  increase  w  the  rate  is  reasonable  ia,. 
if  the  facts  are  undisputed,  for  the  court;  but  where  it  is  admitted 
that  theordffl  has  pcnVer  to  increase  the. rate,  and  the  only  question  is 
whether  ca-  not  the  increase  made  ia  reaednt^bJbs,  the  court-  will  not 
substitute  its  judgment  for  that  of  the  indlvidW  body  in  whom  the 
disoretion  has  been  vested,  but  insuch  case  the  only  inquiry  is,  Does 
the  action  under  consideration  fail  to  measure  up  to  any  fair  test  of 
reason?  If  the  facte  and  dr^matanoes  axe  such.  that. reasonable  men 
may  differ  as  to  the  wisdom  and  expediency  thte!eof,  the  jud^ent 
and  discretioD  of  those  vested  with  :  authority  to  decide  must  be 
upheld,***  A  very  clear  case  of  abuse  of  discretion,  therefore,  mii^ 
be  made  out  to  wairatat  judicial  interference,  and  want  of  necessity 
for  any  increase  of  rates  of  a  mutual  benefit  society  is  not  shown  by 
the  fact  that  it  has  a  reserve  fund  on  hand,  unless  it  is  also  shown 
that  it  is  more  than  enough  to  pay  death  elaims  as  they  mal^ure.^  Of 
course,  when  a  benefit  society  expressly  reserv'ee  the  right  and  power  to 
increase  the  monthly  assessmwts  of  its  members  and  the  mwaber 
msured  is  fully  advised  that  tiie  terras  of  the  contract  he  is  entering 
into  may  be  changed  by  the  inmirer,  the  society  can  properly  require 
the  payment  of  increased  assessments.' 

27;  Amendments  Affecting  Detignatiwi,  Changfe,  and  Rig^  of 
Beneficiariflb.— There  is  considerable  diversity  of  opinion  as  to  whether 
the  right  to  dengnate  and  dumge  one's  beneficiary,  m  9eeured  by  the 
contract  of  memberdiip  at  the  time  of  one's  admisaioa  to  a  benevolent 
and  ben^oiaJ  assoc&ataon,  is  vested  or  not  On  the-one  hand,  there 
are  authorities  holding  thai  where,  a^  the  time  the  insured  was  ad- 
mitted to  membenhip,  his  contract  provided  that  he  could  name  any 
bei»eficiary  whom  be  diose,  whether  related  or  not,  and  could  change 
the  bene^ciary  on  maidng  application  to  the  association  and  paying 
the  fees,  such  privileges  are  substantial  and  vested  ri^ta  which  can- 
not be  iakat  away  b^  a  snbsaqaeni  amendment  of  the -by'^wra  .«r 
charter.*  According  to  other  decision^  howevet,  an  amendment  to 
the  by-laws  of  a  mutual  benefH  society  limiting  ^ct  daAee  of  per- 
sons who  may  be  dengnated'i^  b«aeQciarieB  is  Qot  destructive  of  veated 

World,  86  Wosb.  666,  146  PmI  7,  SM.  Nota:  L.B.AJ9iaA  763. 

L.BA.I916A-760  and  note.  1.  Thomas  v.  Kni^ta  of  Maecabeee 

Notes:  19  Ann.^as.  627;  Ann.  €ml  of  Worlds  85  W«d.  666,  im  Pso.  7. 

1913G  685;  Ann.  Cas.  1914D  66.  L.BwA.1616A  760. 

19.  fitipreme  tadgo,  ete.  t.  Mmns,  2.  Note:  Ann.  Qu.  1914D  66. 

241  T7.  B.  574,  86  &.  Ct.  708,  60  U.  B.  8.  NoM:  Ann.  Ou.  191AC  OSOfi 


(L.  ed.)  1170,  L.RA.19a6F  919. 


Aim.  Om.  1914D  66,  66.. 
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rights  and,  if  reasoDable  in  ohcEracter,  ia  bindibg  upon  a  memb^  who 
agreed  when  he  joined  the  association  to  abide  by  and  conform  to 
the  by-lawB  th^n  in  force  or  subsequently  adopted  *  In  the  great 
majority  of  mutual  benefit  assoeiations,  the  beneficial  takes  the  cer- 
tificate subject  to  change  without  hia  consent,  in  accordance  with  the 
constitution  and  by-laws  of  the  association,  and  has  no  vested  inters 
est  in  either  the  certificate  or  the  money  to  be  paid  under  it.*  Bene- 
fiinaries  acquire  their  rigjits  through  the  membera,  and  if  the  laws 
of  the  society  under  the  coutract  entered  into  with  a  member  per- 
mit amendments  which  shall  affect  benefJciaries,  both  the  member 
and  ^e  beneficiary  will  be  bound  by  any  subsequent  changes.  Hence 
if  a  member  contracts  that  he  and  bis  beneficiary  will  be  bound  by 
any  laws  which  may  thereafter  be  enacted,  the  association  may  so 
amend  its  rules  as  to  permit  a  surrender  of  the  o^ficate  without  the 
consent  of  the  bebeficiary Where,  however,  the  beneficiary  acquires 
a  vested  interest  in  the  certificate,  the  association  cannot  amend  its 
by-laws  so  as  to  divest  such  rights.  Thus  where  the  original  rules 
and  regulations  of  the  association  do  not  authorize  a  change  of  bene^ 
ficiaries  at  the  will  of  the  insured,  or  permit  any  amendment  to  that 
effect  which  would  operate  upon  policies  theretofore  issued,  and  no 
such  right  was  reserved  by  the  insured  at  the  time  he  made  his  desig- 
nation, it  neceffiarily  follows  that  the  beneficiary  first  named  acquires 
a  vested  right  which  cannot  be  divested  without  his  consent,  and  the 
subsequent  action  of  the  association  in'  enacting  a  by-law  permitting 
4  change  of  beneficiaries  at  the  will  6f  ihe  insured  cannot  affect  their 
rights.'  A>  statute  providing  for  the  creating  of  an  emergency  fund 
by  assessment  insurance  associations  does  not  become  a  part  of  exist- 
ing contracts,  so  as  to  entitle  their  beneficiaries  to  the  benefit  thereof, 
unless  the  aiHrmative  acts  contemplated  by  the  Utgialature  for  the 
adoption  of  the  statute  by  existing  CQmpa9ie8  are. performed,  although 
the  constitution  and  by-laws  of  the  association  are  changed  to  permit 
of  the  creation  of  the  fund,  and  the  fund  is  actually  accumulated.^ 

28.  Ratroactive  £ff ect-*As  «  genAittl  rule>  amendmtots  to  the  con- 
stitution  and  by-laws  of  benevdeat  and.  beneficial  asBOGjations  be 

1.  Caldwell   t.   Orai:^  Lodgo   of  man  t.  Protected  Honw  (&ide,  174  K 

United  WoAmen,  148  Cal.  195,  82  Pac.  T.  398,  67  N.  E.  83,  63  UEA.  347; 

78L  113  A.     B.  Z19. 7  Ann.  Cas.  356,  Hines  v.  Uodwn  Woodmen  of  Amer- 

e  KB.A.(N.8.)  633;  Pdterson  v,  Gib-  41  OkU.  136,137  Pae.  876,  LE^ 

son,  191  m  365.  61  N.  E.  127.  85  A.  1915A  264.        '.  , 

8.  R.  263,  54  LB.A.  836;  Hines  v.  -  0.  Notes:  ^  A.  S.  ^  791;  88-A.  S, 

Modern  Woodmen  of  America,  41  B.  718.' 

Okla.  13S,  137  Fae.  67S^  L.B.A.1915A  7.  Pittingcr      Pittinger«  28  Colo. 

264  and  note.  368, 64  Pac.  195, 89  A*  S,  B.  m. 

Note :  Ann.  Gas.  Ml3C  680.  '  Note :  L.B. A.1915A  265. 

fr.  Dsvis  T.  Supreme  Council,  8.  Crawford  w.  Nojli^westem  Travel- 

195  Haaa.  402,  81  N.  E.  294,  11  Ann.  ing  M«n'9  Ass'n,  226  TU.  57,  80  IT.  S>> 

Cas.  777,  10  L.R.A.(N.S.r  722;  Ship-  738,  10  L.KA.(N.S.)  264. 
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conBtrusd  a&  operating  only  on  cases  or  facts  that  come  into  ezisUnce 
after  their  adoption,  and  will  not  be  interpreted  to  be  retroactive  in 
their  effect  unless  by  their  terms  it  is  p^ectly  maaifesfc  that  they 
were  intended  to  he  ao.'  While  a  mwnber  in  making  a  contxaet'  may 
agree  with  the  association  that  be  will  be  bound  by  the  cdustitution 
and  i:>y-laws  of  the  organizatuHi  existing  at  the  .  time  the  agreement 
is  made  and  by  any  law  that  may  thereafter  be  legally  adopted,  he 
is  entitled  to  rely  upon  the  contract  and  conditions  as  made  until  the 
lawmaking  power  of  the  organization  enacts  legislation  which  by  its 
terms  applies  to  his  contract.  Consequently  even  where  a  ben^t 
society  has  reserved  the  power  to  amend  its  by-laws  so  as  to  affect  pre- 
existing members,  a  by-law  subsequently  enacted  will  not  be  con- 
strued as  intended  to  apply  to  such  a  previous  contract  unless  its 
intention  that  it  should  have  a  retio^>ective  operation  is  clearly  mani- 
fested; or  as  is  sometimes  said  the  intentioQ  that  an  amendment 
should  operate  retToq>ectively  never  exists  by  mere  implioation,  and 
to  give  it  such  effect  the  language  used  must  be  clear  and  not  doubt- 
ful.'* Thus  in  the  absence  of  specific  provisions  or  necessary  impli- 
cations making  the  amendments  to  the  by-laws  of  a  beneficial  associa- 
tion relating  to  beneficiaries  retroactive,  it  has  been  held  tiiat  the  pre- 
sumption is  that  they  do  not  apply  to  designations  already  made.'' 
Notwithstanding  this  general  rule  for  the  interpretation  of  the  laws  of 
a  benefit  society,  it  has  been  held  in  some  cases  that  where  a  member 
agrees  to  be  bound  by  future  enacted  by-laws,  an  amendm^t  thereto 
has  a  retroactive  application  op  to  him  simply  beoftuaa  of  his  voluotary 
agreement.'* 


29.  Appointment  and  Election. — Although,  as  a  general  rule,  the 
members  of  benevolent  and  beneficial  associations  are  perfectly  free 
to  adopt  such  form  of  govemmoit  as  they  may  see  fit.  and  tb  select 
the  ofBcials  for  its  adminisbrA.tion  in  any  manner  that  may  please 
Uieir  fancy,  this  freedom  of  ^oice  has,  in  some  jurisdictions,  been 
limited  by  express  statntotjr  metments,  and,  whei^  this  is  the  case, 
the  mode  of  selecting  committees  and  officials  must  conform  to  the 
laws  of  the  partbtular  jurisdiction.  Thus  an  enactmott  of  Uie  l^isr 

9.  Monger  v,  Kew  En  Au'n,  166  Notes:  83  A.  S.  R.  715;  Ann.  Cu. 

Mich.  645,  121  N.  W.  823,  24  L.R.A.  1»13C  677. 

(K.@.)  1027;  Wist  v.  Grand  Lodge,  11.  Dolan  v.  Supreme  Conneil,  eto^ 

etc.,  22  On.  271, 20  Ps«.  610, 29  A.  S.  152  Mich.  266, 116  N.  W.  383, 1£  Ann. 

R.  603.  Cas.  232, 16  L,B.A.CN.S.)  556. 

Notffl:  64  A,  S.  R..<00;  83  A.  S.  B.  Note:  L.R.A.1915A  28r. 

714;  L.R.A.ldl6A  267;   Ann.   Cos.  12.  Qilmors  t.  Eni^bto  of  Cdiumbns, 


10.  Wist  V.  Qnmd  Lodge,  etc,  22  17, 1  Ann.  Cas.  71& 
On.  271, 20  Pm.  eiO,  29  A.  8.  B.  603.     Note:  88  A.  S.B.  715.: 
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lature  requiring  aasodatioDs  of  a  fraternal  and  beneficial  character 
to  have  a  representative  form  of  govemment  makes  it  obligatory  that 
the  directofB  or  other  officers  who  are  entrusted  with  the  general 
charge  aad  control  of  the  property  and  businesa  of  the  aasooiation^  and 
the  management  of  ite  affairs,  shall  be  chosen  by  the  members 
thereof.^'  Similarly,  where  the  affairs  of  mutual  benefit  associar 
tions  are  required  by  law  to  be  managed  by  not.  less  than  a  cwtain 
number  of  trustees  it  is  a  violation  of  the  provisions  of  the  statute 
to  limit  and  perpetuate  the  administration  of  an  association  in  the 
hands  of  its  manager  and  secretary,  by  means  of  a  system  of  blank 
proxies  unadvisedly  signed  by  applicants  for  memb^ship.** 

30.  Suspension  and  Remtfvat — AU  questions  pertaining  to  the 
removal  and  suspension  of  officers  of  mutual  benefit  societies  are  usu-. 
ally  held  to  be  matters  to  be  governed  and  determined  by  the  associa- 
tion itself,  according  to  its  own  rules  and  regulations.  Whether  an 
official  be  actually  suspended  or  removed,  or  be  merely  threatened  with 
proceedings  for  that  purpose,  he  has  no  remedy,  at  law  or  equity,  until 
he  has  exhausted  the  remedies  afforded  by  the  constitution,  laws  and 
regulations  of  the  order.  The  mere  fact  that  his  term  of  office  will 
necessarily  expire  during  the  interim  does  not  alter  the  situation,  nor 
is  he  entitled  to  an  injunction  against  the  threatened  action  of  the 
association  even  thou^  the  judges  composing  the  tribunal  that  is  to 
try  him  are  the  very  complainants  who  preferred  the  charges  against 
him.**  Althbugh  a  court  of  equity  will  enjoin  threatened  or  attempted 
iU^al  methods  in  the  conduct  of  the  election  of  officers,  once  they 
have  been  elected  it  cannot  test  the  validity  of  their  title  to  office  in 
the  absence  of  some  special  or  statutory  authority.  It  is  true  that 
it  is  held  that,  in  proceedings  over  which  equity  has  jurisdiction  for 
some  other  purpose,  if  the  right  to  an  office  or  the  regularity  of  an 
election  must  be  decided  in  order  to  give  the  relief  which  equi^  can 
properly  afford,  tiie  court  has  the  power  to  inquire  into  and  determine 
the  validity  of  the  election  for  the  purposes  of  the  suii  But  even  in 
that  cUss  :of  cfuas  it  is  declared  that  a  oourt  of  equity  cannot  go  fur- 
ther and  remove  an  officer  from  an  office  ot  which  he  is  in  possession, 
or  dedare  the  office  forfeited.**  In  some  jurisdictions,  where  asso- 
ciations of  the  character  now  umfer  eonsideration  have- been  subjecAed 
to  more  or  leas  statutory  regulation  owing  to  the  insurance  featui«s  of 
the  hnninnnn  ^iat  they  eonduot,  statutes  have  been  enacted  providing 

IS.  Lange  V.  BoVbI  Higlilandera,  76     15.  Mead  v.  Stiriing,  62'G<rul  886, 
Neb.  188,  106  N.  W.  324,  110  N.  W.  27  AH  691,  23  LJLA.  327. 
1110,  121  A:  B.  R.  786,  1&  LJLA.     16.  Somtate  Ix>dg8,  etc.  V.  Simering, 


■  IL-XMdtgo  Utat  Life  Indenni^  .409,- 41  LJLA.  720.  And.  ■te.E«iBn» 
V.  Hunt,  127  HI.  flB7,  80  Ni  S.  voL  10,  p.  343  et  seq. 
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Uiat  the  ftttomey  general  shall  institute  proceedings  for  tho  r«noval 
of  officers  who  are  guilty  of  aoneompliauce  with  the  stettutcs  t^ative 
to  the  administration  of  the  affairs  of  auch  associations.'' 

31.  PoTers  and  Duties. — Ordinarily  the  ritual  and  by-laws  of  the 
order  prescribe  the  duties  of  the  various  officials  of  a  mutual  bm6t 
society/'  but  in  addition  to  the  regular  duties  thus  imposed,  tit^  are 
bound  to'earry  outsueh  instructionis  as  tiie  society  may  see  fit  to  give 
them  from  time  to  time.**  Not  only  in  the  case  of  voluntary  but  in 
the  case  of  incorporated  associations  as  well,  it  is  a  breach  of  official 
duty  foir  the  officers  thereof  to  fail  to  keep  correct  and  intelligible 
books  of  account,  whether  such  failure  results  from  deeign,  careless- 
ness or  want  of  skill.  Even  in  the  case  of  incorporated  associations 
'  they  are  in  a  position  similar  to  that  of  trustees  having  funds  intrusted 
to  their  care,  to  be  safely  and  honestly  kept  and  administered,  not 
for  their  own  benefit,  but  solely  for  the  promotion  of  the  laudable 
objects  for  which  such  associations  are  formed. .  Consequently,  as  in 
the  case  at  other  trustees,  they  are  bound  to  keep  proper  accounts.*** 
Moreover,  as  such  associations  are  formed  for  benevolent  purposes,  it 
is  usually  the  duty  of  the  officers  of  the  lodge  to  which  a  deceased 
member  belonged  to  make  and  certify  the  proofs  of  death,  and  to  do 
everything  required  to  place  the  benefiGiary  in  the  possession  of  the 
benefit  secured  by  the  certificate.*  Not  only  are  the  officers  of  a  local 
lodge  the  agents  of  that  particular  body,  but  in  the  discharge  of  cer- 
tain duties  they  frequently  act  as  ^e  representatives  of  the  central  or 
goveraing  body.'  Thus  the  decisions  are  substantially  unanimous  in 
folding  that  where  the  authority  to  issue  benefit  certificates,  prescribe 
terms  of  membership,  and  levy  (isseesmepts  is  vested  in  a  grand  or 
supreme  lodge,  council,  or  other,  governing  body  which  exercises 
jurisdiction  over  local  lodges,  through  vhioh  the  membership  is 
recruited  and  by  the  officers  of  which  assessments  are  collected  and 
remitted,  the  officers  of  the  local  lodge. in  making  such  .collections 

17.  Chicago  Mut.  life  Indemnity  72  Uieh.  316,  40  N.  W.  645,  2  LB.A. 

Ass'n  T.  Hunt,  127  Ul.  251,  20  N.  E.  206.                     ,  * 

£6,  2  Ii;R.A;  549.  2.  Trotter  v.  Ovand  Ledge,  eke^  152 

IB.  Whippi*  T.  Christie,  122  Ifinn.  la.  613,,  109  N.  W.  1099,  U  Ann.  Cas. 

73, 141  N.  W.  U07,  Ann-  Caa.  1914D  533,  7  IaR-A.(N.S.)  569;  Henton  v. 

^6;  Thompson  v.  Supreme  Tent,  etc.,  Soveireign  Camp  Woodmeil  of  World, 

189  N.  Y.  294,  82  N.  E.  141, 121  A.  8.  87  Neb.  653, 127  N.  W.  888,  188  A.  S. 

R.  879,  12  Ann.  Caa.  552,  IB  L.R.A.  B.  500;  Bragaw  t.  Supreme  Lodge, 

<N.S.)  314.  <  etc,  128  N.  C.  3M,  38  a.  S.  905,  54 

19.  Saprtttt  Lodge  T.  Owens,  94  ^  UB.A.  902;  Sehnster  t.  Enichto  * 
327, 22  S.  W.  326,  20 IJUL  347.    •  Miee  «t  Switx,  69  ^aahri2,  UiO 

20.  (JidtUgo  Hut.  Life  IndsMnRj  Pac.  680, 140  A.  S.  B.  905.  . 

AWn  T.  aiibb,'127  UL  897,  20  N.  S.  Hmtmt.  38  Ii.B^(KJk)  ff71»  U 
£5,  2  Lja.A.  549..;        ■    ■  -    lamL  Obb.'S«1  I 

1.  Loxtdwr  r.  Snpiems  Lodg^  «te.,     And  wm  iafira,  par.  SI 
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cukd  remissions  are  the  agents  of  the  governing  body,*  notwithstanding 
the  fact  that  certain  provisions  were  inserted  into  the  certificata  of 
membership,  to  the  effect  that  local  officers  are  the  agents  of  the 
home  lodge. only.*  Until  their  actual  suspension  or  T^oval,  the 
officers  of  such  associations  cannot  be  enjoined  from  the  performance 
of  (heir  official  duties,  even  though  they  were  irregularly  elected.^ 
A  WHidition  in  tlie  certificate  of  membership  of  a  mutual  ben^t 
society  d«iying  agents  the  power  to  make,  Edter,  or  discharge  con- 
tracts, waive  forfeitures,  or  extend  credits  has  no  application  to  the 
general  manager  or  secretary  of  tiie  oasociatioa.* 


32.  (teganization  and  Composition.— Although  benevolent  and  bene- 
ficial associations  may  be  organized  according  to  any  one  of  a  num- 
ber of  systems  where  not  restricted  by  statute,  the  majority  of  them 
consist  of  a  supreme  central  or  governing  body  which  exercises  its 
jurisdiction  and  control  over  the  various  local  lodges  or  other  divi- 
sional units,  either  directly,  or  indirectly  through  the  medium  of 
subordinate  administrative  bodies  which  have  charge  of  all  the  asso- 
ciate units  within  a  particular  territory.^  Ordinarily  the  central  or 
governing  body  is  composed  chiefly  of  delegates  from  &e  various 
subdivisions  that  are  next  highest  in  rank,  which  in  turn  consist  of 
representatives  of  tlie  local  lodges.*  The  superior  body  is  usually  the 
sole  judge  of  the  election  and  qualifications  of  its  own  officers  and 
members,*  aad  the  rights  of  different  persons  chuming  to  represent 

S.  Trotter  v.  Grand  Lodge,  etc.,  132  Lodge,  et«.,  133  Oa.  837,  67  S.  S.  188, 

la.  513,  109  K.  W.  1099,  11  Ann.  Cas.  134  A.  S.  R.  231,  18  Ann.  Gaa.  453, 

533  and  note,  7  L.R.A.(N.S.)  569;  reversed  on  another  point  in  225  U.  S. 

Bragaw  v.  Supreme  Lodge,  etc.,  128  246,  32  S.  Ct.  822,  55  U.  S.  (L.  ed.) 

N.  C.  354,  38  S.  E.  905.  54  L.R.A.  602;  1074;  Foresters  of  America  v.  Hollis, 

Schuster  v.  Knigfats  ft  Ladies  of  Se-  70  Kan.  71,  78  Pac  160,  3  Ann.  Cas. 

eurity,  60  Wash.  42, 110  Pao.  680, 140  535;  Payne  v.  Snow,  12  Cnsh.  (Mass.) 

^.  S.  A.  905.  443,  39  Am.  Dec.  203;  Thompson  v. 

4.  Schuster  v.  Knights  ft  Ladies  of  Supreme  Tent,  etc.,  189  N.  T.  294,  82 

Security,  60  Wash.  42,  110  Pac.  680,  N.  E.  141,  121  A  8.  B.  879,  12  Ann. 


Note:  11  Anta.  Cas.  544.  i  preme  Lodge,  ete.  t.  La  Malta,  96 

6.  Supreme  todge,  ete.  v.  Simering,  Tenn,  167,  31  8.  W,  493,  30  L.R.A. 
88  Md.  276,  40  Atl.  723,  71  A.  S.  R.  838. 

409,  41  L.R.A.  720.  8.  Lawson  t.  HeweH,  118  Cai.  613, 

(T.  Bankers',  etc..  Mat.  Ben.  Asb^  v.  50  Pac.  763,  49  L.R.A.  400;  Thibert 
Stapp,  77  Tex.  517, 14  S.  W.  168,  19  v.  Supreme  Lodge,  etc.,  78  Minn.  448, 


7.  Supreme  CtJuncil,  etc.  v.  Green,  L.R.A.  136:  Supreme  Lodgi^  etc.  v.  La 
237  U.  S.  531,  35  S.  Ct.  724,  59  IT.  S.  Malta,  95  Ten».  167,  31  S.  W.  493,  30 
(L.  ed.)  1089,  L.R.A.19ieA  771;  Law-  L.R.A.  838. 

son  v.  Hewell,  118  Cal.  613,  50  Pac.     9:  Thompsoo  v.  Supreme  Tott,  etc, 
763,  49  L.R.A.  400 ;  Creswill  v.  Oraod  189  N.  T.       S2     E.  141, 121  A.  8. 
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a  subordinate  lodge  of  an  order  are  to  be  detenniued  by  the  consti- 
tution and  by-Iawa  of  the  grand  lodge.^^  It  ia  not  within  the  province 
of  a  court  of  equity  to  issue  a  mandatory  injunction  to  compel  the 
secret  password  of  the  grand  lodge  to  be  given  to  a  delegate  of  a 
subordinate  lodge  or  to  permit  him  to  participate  in  the  deliberationB 
where  it  is  not  shown  that  any  right  of  property  is  endang^ed,  even 
though  an  irreparable  injury  may  be  done  to  the  delegate  and  to 
his  lodge  by  excluding  him.**  Where,  however,  the  right  of  repre- 
sentation in  the  central  or  governing  body  is  regulated  by  stiatute,  a 
court  of  equity  has  power  to  enjoin  the  members  of  the  superior 
lodge  from  excluding  a  properly  qualified  delegate  of  a  subordinate 
iodge.**  The  central  or  governing  body,  which  is  frequently  a  cor- 
poration organized  under  the  laws  of  another  state,**  is  usually  author- 
ized to  establish  local  divisions  and  to  grant  them  what  are  known  as 
"charters,"  in  the  name  of  the  association,**  and  while  such  sub- 
ordinate divisions  are  frequently  unincorporated,**  owing  to  the 
so-called  "charter"  which  is  granted  them,  and  is  subject  to  revocar 
tion  by  the  governing  body,  they  differ  from  the  ordinary  voluntary 
association  which  may  at  any  time  disappear  from  existence  by  the 
inaction  of  individual  members.'* 

53.  General  Powers  and  Relations. — ^The  constitution  and  by-laws 
of  the  central  governing  body  of  a  mutual  benefit  society  generally 
determine  its  relations  to  the  various  subordinate  divisions  of  the 
organization,.*'  and  are  binding  upon  all  members  of  the  local  lodges,** 
except  where  the  latter  are  unincorporated  and  the  members  thereof 
are  not  shown  to  have  given  their  assent  to  the  constitution  and 
by-laws  of  the  supreme  body.**  All  the  subdivisions  of  an  order 
derive  their  powers  from  the  central  or  governing  body,**  and  are 
MUDject  to  its  aathority.*  The  powers  of  the  supreme  body  are  usually 

B.  879,  12  Ann.  Cas.  662,  13  L.R.A.  etc  v.  State  Coanoil,  197  Pa.  St.  413, 

(N.S.)  314;  Mitchell  v.  Leeeh,  69  S.  C.  47  Atl.  20S,  80  A.  S.  R.  838. 

413,  48  S.  G.  290,  104  A.  S.  B.  811,  19.  Bragaw  v.  Supreme  Lodge,  etc, 

66  L.B.A.  723.  128  N.  C.  354,  38  8,  E.  905,  54  L.R.A. 

10.  Note:  7  A.  S.  R.  168.  602. 

11.  WellenvQBB  Grand  Lodge,  16.  Eeiskell  y.  Chickasaw  Lodge,  87 
etc,  103  Ky.  415,  4fi  S.  W.  360,  40  Tatn..668, 11  S.  W.  825,  4'L.R.A.  699. 
t.R;A.  488.  17.  Note:  12  Ann.  Cas.  873. 

12.  Supreme  Lodge,  ^  t.  Simer-  18.  Note:  69  Am.  Dec.  676. 

ing,  88  m.  276,  40  AtL  723,  71  A.  S.  19.  Anstiii  v.  Searing.  16  N.  Y.  112, 

t£.  409,  41  L.BA.  720.  69  Am.  Deo.  666.  And  see  supra,  par. 

13.  Thompson  v.  Snprone  Tmt,  etc,  12. 

189  N.  T.  294,  82  N.  E.  141,  121  A.  20.  Mitchell  v.  Leech;  69  S.  C.  413, 

S.  E.  879, 12  Ann.  Cas.  552, 13  L.B.A1.  48  S.  E.  290,  104  A.  S.  K.  811,  66 

(N.S.)  314.  L.R.A.  723;  Sulpreme  Lodge,  etc  v.  La 

'   14.  Thompson  v.  Snpteme  Tent,  etc,  Malta,  95  Tenn.  167,  31  8.  W.  493,  30 

189  N.  Y.  294,  82  N.  £.  141, 121  A.  S.  L.R.A.  838. 

R.  979,  12  Ann.  Giu.  562,  13  L.B.A.  1.  Anaaosta  Tribe  No.  1^  etc.  v. 

(N.S.)  314;  Derxy  Council  No.  40,  Murbaeh,  13  Md.  91,  71  Am.  Dee.  625 ; 
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defined  in  its  oonstitatioa  and  l^-lawa,*  which  ordioonly  invoet  it 
with  absolute  control  over  the  organisaticm  of  subordinate  dusters,' 
and  with  the  right  of  legislating  for  the  general  wdfare  of  the  entire 
order.*  The  rituals  and  oeremoniee  of  ^e  order  are  generally  pre- 
pared and  published  by  the  governing  body,*  which  also  dischargee 
the  function  of  acting  as  tibo  fixud  tribunal  within  the  aafiociation 
for  the  hearing  of  all  appeals.*  In  addition  to  its  appellate  jurisdic- 
ti(Ki,  it  gen^^ly  has  original  jurisdiction  over  all  inferior  bodies,' 
and  may  take  original  cognisance  of  all  matters  involving  the  vio- 
lation or  oonstruction  of  the  sapreme  law  of  the  order;  but  in  this 
latter  respedf  its  juriadiction  is  not  exduaive.*  Moreovw,  in  many 
of  these  associations,  the  insurance  features  oi  the  o^;anization  are 
conducted  and  managed  by  the  supreme  body  alone^  the  inferior 
bodies  merely  acting  as  its  agents.*  Where  soeh  is  the  case,  a  con- 
tract of  insurance  between  an  ordw  and  one  of  its  membras  is  com- 
plete wh^  signed  by  the  supreme  lodge,  and  the  subordinate  one 
merely  holds  it  for  the  member  until  it  is  delivered  to  him,'*  F<»r 
tile  same  reason,  loeal  branches  cannot  question  tiie  validity  of  the 
Incorporation  of  the  supreme  body  when  called  upon  to  pay  over 
assessments  which  th^  have  collected  under  the  laws  of  the  order  and 
which  by  such  laws  belong  to  the  supreme  lodge.*'  Ordinarily  mhea 
^a  person  is  initiated  into  a  local  lodge,  he  becomes  a  member  of  tiie 
supreme  body  as  well,'*  and  where  the  latter  has  reserved  the  right 
of  raising  revenue  by  levying  a  per  capita  tax,  it  has  the  right  to 

Halmsted  T.  IGzuMapolia  Asrie  No.  34,  Gas.  662,  13  L.B.A.(N.S.)  314;  Ifit- 
ete.,  Ill  Hiim.  U0»  £u  N.  W.  466, 137  ehell  v.  Leech,  69  S.  a  413,  «  8.  B. 
A.  3.  R.  542.  And  sea  snpn,  par.  33.  290, 104  A.  S.  R.  811,  66  URJL  723. 

2.  Lawson  v.  Hewell,  118  Gal.  613.  7.  Tbompaon  v.  Supreme  Teut,  ete- 
60  Pac.  763,  49  L.R.A.  400.  189  N.  T.  294,  82  N.  E.  141,  121  A.  8. 

8.  See  supra,  par.  32.  R.  879,  12  Ann.  Gas.  062,  13  LJtJL 

4.  Tliompsoii  V.  Sax        Tent,  ete.,  (K.S.)  314 
189  N.  T.  294, 82  N.  B.  141, 121  A.  8.     8.  Deny  Gmmdl  Ne.  46,  ste.  v.  State 
R.  879,  12  Amu  Gas.  662,  13  LitJL  Goundl,  197  Pa.  St  413,  47  Ati.  208, 
(N.S.)  314;  Deny  Coandl  No.  40,  ete.  80  A.  S.  B.  838;  UitcbeU  v.  Leeeb,  96 
V.  State  Gonnol,  197  Pa.  St.  413,  47  S.  C.  413,  48  S.  E.  29Q,  104  A.  a 
AU.  208,  80  A.  8.  K  838;  MitefaeU  v.  811,  66  L.B.A.  723. 
Leech,  69  S.  C.  413,  48  S.  E.  290, 104     0.  Thibert  v.  Supreme  Loage,  etc, 

A.  S.  R.  811,  66  L.RJV.  723.  78  Minn.  448,  81  jT.  W.  220,  79  A.  8. 
6.  Thompson  v.  Supreme  Tent,  eta,  B.  412,  47  LJtA.  136;  Thompson  v. 

189  N.  T.  29^  82  N.  E.  141, 121  A.  8.-  Snprsma  Tent,  ete.,  189  N.  T.  294,  82 

B.  879,  12  Ann.  Caa.  662,  13  LJtJL  N.  E.  141,  m  A.  8.  R.  879,  12  Ana. 
(N.S.)  314:  Mitchell  v.  Leech,  69  8.  C.  Gas.  552,  13  LJIA.(N.8.)  314. 

413, 48  8.  E.  290, 104  A.  S.  B.  811,  66  10.  Note:  62  A.  8.  R.  546. 

L.B.A.  723.  11.  Baldwin  v.  Hosmer,  ;L01  Uieh. 

6.  Canfleld  v.  Great  Gamp,  etc,  87  119,  69  N.  E..432,  26  liJLA.  739. 

Hiab.  626,  49  K  W.  875,  24  A.  8.  a  12.  MitcfadI  v.  Leech,  69  8.  G.  41^ 

186, 13          m  ;  miompeon  v.  Su-  48  S.  E.  200,  104  A.  8.  B.  811,  66 

Sreme  Tent,  etc.,  189  N.  T.  204^  82  L.B  A  723. 
.  E.  141,  m  A.  8.  a  Sro,  12  Ann. 
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collect  the  8ani6  either  by  proceedings  against  the  local  councils  or 
against  the  members  themselveB."  As  the  supreme  body  <rf  an  aaso- 
elation  of  this  oharacter  is  not  within  the  rule  that  a  corpomtion  most 
perform  all  of  its  corporate  acts  within  titie  state  that  ^ves  it  life, 
it  may  hold  its  meetings  outside  of  the  state  of  its  incorporation." 

34.  Agency  of  Subordinate  Bodies^ — ^The  subordinate  lodges  of 
benevolent  and  benefieial  associations  an  the  agents  of  the  supreme 
body  where  they  are  organized  and  eelected  by  the  latter  to  transact 
its  bufiineaa  and' the  members  of  the  local  lodges  are  to  all  intents  and 
purposes  tnembers  of  the  supreme  lodge  as  well.'*  Thus  the  author- 
ities are  si^tantially  imanimous  that  in  schemes  of  ooV)pe(nriiive  life 
insurance  in  which  the  aath<«ity  to  issue  benefit  oertificBtes,  prescribe 
terms  of  membership,  and  levy  assessments  is  TBstod'  in  a  grand  pr 
supreme  lodge  or  council,  or  other  central  goTeming  body,  which 
coitral  body  exercises  jurisdietiiMi  over  local  lodges  or  societies  throng 
.  wjiich  the  mwabership  is  recruited,  and  by  the  (^cers  of  whidi  assess- 
ments ore  collected  and  remitted,  the  local  organization  and  its  officers 
to  whom  the  duty  of  making  such  -collections  is  committed  are  to  be 
considered  the  agents  of  the  governing^  body.^*  Whether  the  act  of 
an  officer  of  a  subordinate  lodge  is*  in  a  partioolar  instvice,  binding 
upon  the  supreme  conclave  of  the  same  order  depends  upon  the  nA.ar 
tion  of  the  former  to  the  latter,  as  d^lned  by  its  ccmstitution  and^ 
by-laws,  and  upon  what  is  therein  provided.  Hei^icef  in  the  absence 
of  necessary  information  on  these  points^  it  cannot  be  intelUgentiy 
determined  whether  or  not  the  payment  of  an  assessment  to  an  officer 
of  the  subordinate  lodge  would,  in  legal  contemplation,  be  a  pay- 
ment to  the  supreme  condave.^^  The  question  of  agency  is  always 
to  be  asc^itained  by  considering  the  nature  of  the  acts  performed,  or 
business  transacted  by  the  subordinate  lodge,  and  the  previous  author- 
ization.or  subsequent  knowledge  and  approval  thereof  by  the  superior 
body.*^  Where  the  subordinate  lodge  discharges  certain  functions 
iha  performanee  of  which  is  solely  to  the  interest  of  the  supreme  body, 

15.  Reno  Lodge  No.  99,  etc  v.  CTrand  43S;  Trotter  QrvaA  Lodge,  ete.,  133 
Lodge,  etc.,  54  73,  37  Pae.  1003,  la.  613,  109  N.  W.  1099, 11  Ann.  Cas. 
26  L.R»A.  98:  Denr  Gonnal  No.  40,  S33,  7  LJl.A.<N.8.)  509;  Modem 
etc.  v.  State  Gonnoil,  197  Pa.  St.  413,  Woodmen  of  Ameriea  Btedcenridge, 

47  Atl.  208,  80  A.  8.  R.  838.  '  75  Kan.  373,  89  Pae.  061, 12  Ann.  Gas. 
Note:  12  Ann.  Cas.  873.  636,  10  Lit.A.(N.8.)  136;  Bragaw  t. 
14.  Deny  Goun^  No.  40,  etc.  v.  'Snmeme  Lodge,  eta,  128  H.  C.  354,  38 

SUte  Gonneil,  197  Pa.  St.  413,  47  Aa  S.  E.  905,  64  L.R.A.  602. 

208,  80  A.  S.  B.  838.  And  see  infra,     17.  O'Connell  v.  Saprems  Otuulave, 

par.  95.  etc.,  102  Oa.  143,  28  6.  B.  282,  66  A. 

16.  Mitehell     Leeeh,  69  S.  G.  413,  S.  B.  169. 

48  S.  E.  290,  104  A.  S.  R.  811,  66     18.  Trotter  v.  Grand  Lodge,  ete.,  132 


18.  Rudeot      Royal  Neighbovs  of  633,  7  L.BJL(N.S.)  560;  Hildebnnd 
.Ameriea,  18  Idaho  86,  108  Pae.  1048,  v.  TTnited  Artisanjs  46  On  134^  79 
138  A.  S.  B.  180,  29  UB.A.(N.S.)  Pao.  347,  U4  A.  S/B.  SSfiL 

1220 


LJt JL  723. 


Digitized  by 


Google 


10  B.  G.  U 


UUTUAL  BENEFIT  SOCIETIES 


the  latter  eannot  escape  responsibility  ^erefor  under  a  provision  in  ita 
by-laws  which  declares  that  the  subordinate  lodge  in  so  acUng  is  the 
agent  of  its  members  and  not  that  ot  the  wpreme  body.^'  The  gov- 
wning  body  is  bound  by  all  acts  of  tibie  local  lodges  that  come  within 
the  scope  of  liieir  agency.**  Thus  although  there  is  a  decided  con- 
flict amoi^  the  decisions,  it  may  safely  be  said  that,  by  the  wei^t  of 
authority,  subordinate  or  local  lodges  and  their  officers  may,  by  acts 
or  omisstons,  work  a  waiver  suffioi«it  to  preclude  the  society  from 
relying  upon  a  forfeiture  for  nonpayment  of  aaseasraentB.  Generally, 
this  is  either  upon  the  ground  that  such  locals  and  their  officers 
are  agents  of  the  society,  and  therefore  that  their  acts,  when  within 
the  scope  of  their  authority,  constitute  a  waiver  of  forfeiture  regard- 
leas  of  the  manner  piJovidBd  by  the  by-laws  for  restoring  members 
to  good  standiDg,  or  upon  the  ground  that  the  locals  have  estab- 
Hshed  a  custom  upon  which  the  members  have  a  right  to  rely, 
or  both.^  So  it  has  been  held  that  where  the  supreme  lodge  of 
a  mutual  benefit  society  authorizes  n  subordinate  lodge  as  its  agent  to 
ibitiate  mttnbem  into  the  order,  it  is  luAle  for  injuriea  inflicted  upon 
a  candidate  for  membership  during  such  initiation,'  even  though  the 
particul^  methods  resorted  to  were  not  authorized  by  the  supreme 
lodge.*  The  knowledge  which  the  financier  of  a  subordizmte  lodge  haa 
of  forgeries  committed  by  himself  does  not,  however,  charge  the  grand 
lodge  with  notice  of  such  forgeries,  and  in  the  absence  of  any  knowl- 
edge or  suggestion  of  misconduct  of  the  tiDancier,  the  grand  lodge  is 
not  bound  to  examine  his  boc^  to  detect  possible  fraud  but  may  rely 
on  the  r^;ular  reports  of  the  auditing  committee  of  tlw  local  lodge.* 
35.  Respective  Property  Ri^ts. — Although  occasionally  the  title 
to  certain  funds  and  property  which  are  intrusted  to  the  caxe  and 
custody  of  a  local  lodge  is  ve^»d  in  the  supreme  body  and  therefore 
belongs  to  the.  latter/  the  variots  subdivisions  of  such  aa80oiati(ms 
usually  have  distinct  property  rights  of  their  own  which  bib  not 

19.  Tbompaon     Sapreae  Tent,  eto^  See  also  infra,  par.  76. ' 

189  N.  Y.  294,  82  N.  E.  141.  121  A.  1  Thoimpeian  t.  Svtliene  Tmt,  etii, 

S.  R.  879, 12  Ann.  Cas.  552, 13  L.R.A.  189  N.  Y.  294,  82  N.  E.  141,  121  A. 

(N.S.)  314  and  note.  g,  R.  879  and  nete,  12  Ajrn.  Caa  552y 

Note:  11  Ann.  Cas.  644.    13  LR.A. (N.S.J  314  and  note;  Mitch- 

*  ncJ^'  *       104  A.  S.  R.  811,  66  L.R.A.  723. 

i^.^'Jni'i  A   fl  R  ?Wfl'  II  T  RA  ^  ^ 

/u  B  fiii  '  •  48  S.  E.  290,  104  A.  8.  R.  8U,  €6 

1.  Jon«8  T.  Snpmne  Lodge,  etc.,  236  n^Tif^'w  a  a  ft  «ia  ««f-.  m 

ni.  113,86N.E.191,127A.  S.R.  277;  ^  f  *      »  ^ 

Ri«hardson  v.  Brotherhood  of  Locomo-  I-AA-tN-B.)  SIA  nirte. 

tive  Firemen,  etc.,  70  Wash.  76,  136  _*-J^^.?^  ^^  ''S?*,^^' 

Pac.  82,  41  L.RJl.(K.S.}  320.  W  ^an.  87«,.  142  Pwh  974,  L.R.A. 

Notes:  38  L.B.A.(N.B.)  671;  11  1915B816.  • 

Ann.  Cas.  544.  5.  Busw^  v.  Supreme  Sitting,  etc., 
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subject  to  be  divested  by  the  supreme  body  to  wliose  authority  they 
are  otherwise  subject.'  Upon  the  revocation  of  the  charter  of  a  sub- 
ordinate lodge  or  association  by  the  supreme  body  of  the  organization, 
the  property  belonging  to  the  former  does  not  become  that  of  the 
latter,  and  a  provision  to  that  effect  made  by  the  supreme  lodge  or 
council  is  void  as  a  confiscation,  witiiout  judicial  process,  of  property 
owned  by  the  subordinate  body.'  As  piovisdona  of  this  nature  are 
contrary  to  public  policy,  the  mere  fact  that  the  members  of  the 
subordinate  lodge  assented  thereto  at  the  time  of  Uieir  admission 
to  the  association  does  not  except  the  case  from  the  operation  of  the 
general  rule.'  £ven  under  a  statute  requiring  that,  upon  the  dissolu- 
tion or  explunon  of  subordinate  organizations  of  this  character,  iheir 
moneys,  property  and  effects  shall  be  delivered  to  the  supreme  body, 
to  be  held  for  the  same  purposes  and  intents  for  which  tliey  were  re- 
ceived by  the  subordinate  organization,  the  supreme  body  cannot 
recover  a  benefit  fund  belonging  to  a  subordinate  lodge  where  it  has 
been  distributed  by  the  latter  in  good  faith  to  those  entitled  to  receive 
it,  though  such  distribution  was  made  after  it  had  received  notice  of 
the  revocation  of  its  charter.*  It  has  been  hdd,  however,  that  where 
the  funds  of  a  subordinate  lodge,  which  is  part  of  a  parent  orguiiza- 
tion,  are  contributed  for  specified  purposes,  and  the  subordinate  lodge 
obligates  itself,  on  disbanding,  to  deliver  its  property  to  the  parent 
organization,  its  assets  constitute  a  ta*ust  fund,  and  that,  upon  the  sub* 
ordinate  society's  seceding  and  impropriating  the  property,  the  parent 
organization  may  maintain  an  action  to  recover  the  property.  And 
this  has  been  held  to  be  true  though  the  members  of  the  subordinate 
lodge,  by  unanimous  consent,  undertook  to  dissolve  and  divert  the 
funds.'^  Obviously,  where  a  majority  of  the  members  of  an  incorpo- 
rated lodge  withdraw  therefrom,  the  titie  to  the  property  of  the  organi- 
zation remains  unaffected  as  it  is  vested  in  the  corporation ;  and  even  in 
the  case  of  an  uninooi^rated  body  it  remains  in  the  minority  which 
remains  loyal  to  the  supreme  body  and  to  whom  the  so-called  associa- 
tion charier  is  redelivered,  for  the  majority  divest  themselTee  of 
their  interest  by  withdrawing.^*   Even  under  such  circumstances  it 

161  Mass.          36  K.  E.  1065,  23  Nota:  2  31B.A.  841;  12  Ann.  Caa. 

L.R.A.  846;  Baldwin  t.  Hosmer,  101  673. 

Bfteh.  119,  50  N.  W.  432,  26  L.B.A.  8.  Austin  v.  Searing,  16  N.  T.  112^ 

739.  69  Am.  Deo.  665  and  note. 

6.  Notes:  16  L.BJk.<N.8.)  336;  12  9.  SUte  Council,  etc.  t.  Emory,  219 
Ann.  Cas.  873.  Pa.  St.  461,  68  AtL  1023, 12  Ann.  Cae. 

7.  Merrill  Lodge,  etc.  v.  Kliswortb,  870, 15  LJt.A.(N.S.)  336. 

78  Gal.  166,  20  Pae.  399,  2  L.R.A.  841;  10.  Note:  47  L.RJL.(N.S.)  929,  930. 

Austin  T.  Searing,  16  N.  Y.  112,  69  11.  Grand  Court  of  Washington, 

Am.  Dm.  665;  State  Counoil,  etc  v.  etc  v.  Hodel,  74  Wash.  314,  133  Pao. 

Emery,  219  Pa.  St. .461,  68  AU.  1023,  438,  47  L.R.A.(NiS.)  927  and  note. 

12  Ann.  Cas.  870, 16  LJl.A.(N.S.)  336  Notes.:  69  Am.  Dea  676  ;  7  A.  S.  R. 

ud  notff.  168. 
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IB  the  loyal  mixtority,^'  and  not  the  siipreme  body,^'  that  ii  entltied 
to  recover  the  property  of  the  local  lodge  from  the  rabeUioiu  majority. 
It  has  been  held,  bowevei',  that  minority  members  are  not  entitled  to 
the  funds  of  a  society,  unless  they,  in  good  faith,  organize  and  oper- 
ate the  society  and  carry  out  the  purposes  of  the  organization.  More- 
over, if  a  resolution  to  withdraw  is  passed  without  dissent,  a  minority 
cannot  subsequently  be  held  to  be  the  socie^  and  entitled  to  the 
property.** 

36.  Sttspenaien  and  EzpiUdon  of  Sttbordliwte  Bodies. — ^The  sub- 
ordinate lodges  of  benevolent  and  benefidal  aasodatioDS  may  be  sus- 
pended or  expelled  by  the  supreme  governing  body  of  the  organiza- 
tion,*' but  while  a  valid  expubion  by  the  supreme  lodge  extinguishes 
die  existence  of  the  local  body  as  a  component  part  of  the  association, 
it  has  no  effect  upon  tiie  legal  existence  of  an  incorporated  local  lodge, 
for  its  corporate  entity  can  be  dissolved  only  in  the  manner  prescribed 
by  the  laws  of  tbe  state  wherein  it  was  incorporated.**  Thus  the 
Measurer  of  a  local  incorporated  association  can  recover  upon  a  promis* 
flory  note  given  to  the  aasooiatioo  although  the  superior  authorities  of 
Use  order  have  revoked  the  charter  granted  by  it  to  the  local  associa- 
tion, as  the  revocation  of  such  charter  does  not  destroy  its  property 
rights  as  between  itself  and  its  debtors,  which  rights  spring  from  the 
law  of  the  state  and  not  from  the  rules  and  r^iulations  of  the  order.*' 
To  render  an  expulsion  valid,  it  must  be  for  some  proper  cause,  such 
as  tiie  refusal  to  pay  an  assessment  duly  levied  by  the  supreme  body,*^ 
or  for  some  other  violation  of  the  (diarter  and  by-laws  of  the  governing 
lodge.**  Where  one  of  the  specified  grounds  of  expulsion  is  "im- 
proper e(mduct"  on  the  part  of  an  inferior  body,  this  does  not  war^ 
rant  the  revocation  of  the  charter  of  a  subordinate  lodge,  simply 
because  of  its  failure  to  convict  one  of  its  members  charged  with  d^al- 
cation  of  funds  while  treasurer  of  the  grand  lodge."*  Moreovfer,  where 
a  mode  of  procedure  is  prescribed,  by  the  constitution  and  by-laws  of 
an  order,  for  the  suspension  and  expulsion  of  subordidate  lodges,  it 
must  be  followed  by  the  supreme  body  to  render  its  action  valid.* 
Thus  the  attempted  suspension  of  a  subordinate  lodge  of  a  fraternal 
order  by  the  supreme  reporter,  who  is  not  authQrized  to  do  so  either 

12.  Note:  69  Am.  Deo.  676.  18.  State  Comicil,  etc  v.  Emery,  219 

18.  Note:  15  L.R.A.<N.S.)  337.  Pa.  St.  461,  68  AtL  1023, 12  Ana.  Caa. 

14.  Note:  47  L.R.A.(N.S.)  928.  870, 15  L.R.A.(N.S.)  336. 

16.  Thompson  v.  Supreme  Tent,  etc.,  19.  Grand  Grove,  etc.  -t.  Garibaldi 

189  N.  Y.  294,  82  N.  E.  141,  121  A.  Grove  No.  71,  130  Cal.  116,  62  Pac. 

fi.  R.  879, 12  Ann.  Caa.  652, 13  UlA.  486,  80  A.  8.  a  80. 

(N.S.)  314.  20.  Golden  Star  Lodge  No.  1  v.  Wat- 

16.  UerriU  Lodge,  etc  v.  Ellsworth,  terson,  158  -Uich.  606,  123  N.  W.  610, 
78  Cal.  166,  20  Pa&.  399,  2  t.R.A.  841.  133  A-  S.  R.  404. 

Note:  12  Ann.  Caa.  873.  1.  Note:  12  Amu  Caa  873« 

17.  Note:  l2  Ann.  Caa.  873. 
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by  the  constitutioD  or  by-laws,  is  void.*  Similarly  where  in  Hie  con- 
stitution and  by-laws  of  an  order  it  is  provided  that  when  any  sub- 
ordinate lodge  shall  violate  the  terms  of  the  charter  or  refuse  or  neglect 
to  obey  the  direction  and  laws  of  the  supreme  body  or  the  general 
laws  of  the  order,  charges  may  be  preferred  in  writing  to  the  supreme 
body  and  a  copy  thereof  shall  be  furnished  to  the  lodge  against  which 
complaint  is  made,  together  with  a  notice  when  and  where' to  appear 
for  trial,  an  offiicer  of  ^e  supreme  body  has  no  authority  to  suspend  a 
subordinate  lodge  where  no  written  charges  have  been  preferred  against 
it  and  no  notice  has  been  given  of  an  opportunity  to  be  heard  thereon  • 
In  fact,  an  opportunity  to  he  heard  upon  the  charges  preferred  against 
it  should  always  be  accorded  an  inferior  body.*  Where  a  subor^nate 
lodge  has  been  wrongfully  suspended  or  expelled  from  the  order, 
as  a  result  of  which  its  members  will  be  deprived  of  a  large  amount  of 
insurance  unless  they  gain  admittance  to  other  lodges,  it  is  entitled 
to  a  writ  of  mandamus  to  compel  the  officers  of  the  association  to 
reinstate  it  in  good  standing,*  but  ordinarily  before  invoking  the  aid 
of  the  courts,  it  must  first  exhaust  all  remedies  within  the  order.* 
Where,  however,  none  ore  provided,  except  for  auqwnded  or  expelled 
members,  it  is  obviouriy  unnecessary.' 

Jwiadictm  of  Tribunala  within  the  Order 

37.  VoUeyi  Discipline,  and  Management. — A»  mutual  benefit  sod* 
etiea,  whether  incorporated  or  not^  areiormed  by  the  purely  voluntary 
association  of  individuals  for  the  accomplishment  of  such  objects  as 
they  have  mutually  agreed  on,  and  as  the  selection  of  the  purposes 
for  which  the  association  is  established  and  the  determination  of  the 
means  by  which  those  piu*poses  shall  be  accomplished  are  peculiarly 
matters  to  be  decided  by  the  association  alone,  it  is  generally  acknowl- 
edged that  within  their  own  field  they  are  as  supreme  in  matters 
of  discipline,  and  internal  policy,  not  manifestly  involving  private 
rights,  as  a  religious  society,^  and  that  the  members  of  such  organiza- 
tions can  undoubtedly  restrict  themselves  as  to  maHers  incidental  to 
the  operatiori  of  the  association  to  remedies  before  the  tribunal  created 
by  it.*  Accordingly  in  all  matters  of  policy,  discipline,  or  the  internal 

2.  Notes:  48  L.R.A.  357;  12  Ann.  teraon,  158  Mich.  696,  123  N.  W.  610, 
Cas.  873.  133  A.  S.  R.  404. 

3.  Grand  Grove,  etc.       Garibaldi     6.  Note :  49  L.R.A.  379. 

Grove  No.  71,  130  Cal.  116,  62  P«a  7.  Golden  Star  Lodge  No.  1  v.  Wat- 

486,  80  A.  S.  R.  '80.  terson,  168  Mich.  696,  123  N.  W.  SlL 

Notes:  49  LB.A.  364;  12  Ann.  Gas.  133  A.  S.  R.  404. 

873.  8.  Woerfler  v.  Grand  Grove,  etc- 

4.  Golden  Star  Lodge  No.  1  v.  Wat-  116  Wis.  19,  92  N,  W.  433,  96  A.  S. 
teraon,  168  Mich.  696,  123  N.  W.  610,  R.  940.  And  see  I^oious  Sodsnss. 
133  A.  S.  R.  404.  9.  Reno  Lodge,  ete.  v.  Grand  Lodg^ 

6.  Golden  Star  Lodge  No.  1  v.  Wat-  ete.,  M  Sao.  73,  37  Pae.  1003,  28 
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«coDomy  of  the  orgaaization,  tise  rules  by  which  the  membeia  h&ve 
agreed  to  be  governed  ccMostitute  the  charter  of  theii  rights,  and  courts 
will  decline,  ordinarily,  to  take  cognizance  of  any  matter  atisiiig  with 
reference  thereto ;  but  will  leave  all  au^  que^ons  to  be  settled  in  the 
znaoner  pointed  out  by  the  regulations  of  the  order.^^  Whether  the 
rules  have  been  violated,  or  whether  a  member  has  been  guilty  of  con- 
duct which  authorizes  aa  investigation  by  the  aseoeiation,  or  the 
imposition  of  the  penalty  prescribed  by  it,  is  eminently  fit  for  the 
association  itself  to  determine;  aad,  if  Uie  investigatiQn  is  in  accord- 
ance with  its  rules,  the  party  charged  has  no  ground  of  complaint, 
ance  it  is  but  carrying  into  effect  the  agreement  he  made  when  he 
became  a  member  of  the  association. For  example  it  has  been  held 
that  a  committee  of  the  sodety  aeting  within  the  rules  and  laws  thereof 
in  expelling  a  member  will  be  upheld  and  their  decision  will  not  be 
questioned.'*  -Unlees  there  is  also  involved  the  determination  of  aome 
civil  li^t,  or  right  of  property,  the  courts  will  not  interfere  with  the 
rules  of  organizations  of  this  charactw,^*  and  equity  wiU  not  enjoin 
the  trial  of  a  member  where  the  proceedings  are  in  strict  accordance 
with  the  rules  of  the  order,**  nor  issue  a  mandatory  injunction  to  com- 
pel the  secret  password  of  the  grand,  lodge  of  a  benevolent  society  to 
be  given  to  a  delegate  of  a  subordiUate  lodge  to  permit  him  to  partici- 
pate in  its  deliberations,  unless  some  prbperty  right  is  also  involved.** 
38.  Right  of  Recourse  to  Civil  Courts  Generally. — ^While,  as  a  rule, 
the  courts  will  not  interfere  in  the  affairs  of  benevolent  and  bene- 
ficial "Tissociationa  when  only  questions  of  discipline,  doctrine,  or 
internal  policy  are  involved,  it  does  not  follow  that  they  will  not 
•zerdse  jurisdiction  when  property  rights  ajre  involved.    When  a 

LB;A.  08;  Burlington  Yoltmtaiy  Be-  417:  13  LJS.A.  f^. 

lief  Dept.  t.  White,  41  Neb.  547,.  99  li  Lawsoh  v.'Hewell,  118  Cftl.  613,. 

N.  W.  747,  48  A.  S.  B.  701;  Kdly  v.  50  Pae.  763,  49  L.RJL  49(h  Head  v. 

TfiuuMit  Ledgtt  Na  240, 164  K.  C.  97,  SUriing*  «2  OauD.  686».  27  AtL  £91,  23 

69  8.  E.  764,  52  L.R^.(N.3.).  823;  UB.A.  227. 

Pepin  V.  Societe  St.  Jean  Bnpt^te,  23  16.  Bobinvon   t.   Templar.  liodge, 

B.  1.  81,  49'Atl.  387,  91  A.  S.  B.  620.  ete.,  117  CJal.  370,  49  Pac  170,  69  A. 

10.  Reno  Lodge,  etc.  v.  Grand  Lodge,  S.  R.  193;  Lawaon  t.  Hewell,  118  Cal. 
etc.,  54  Kan.  73,  37  Pac.  1093,  26  613,  50  Pao.  763,  40  L.R.A.  400;  M«ad 
LJIJL.  98;  Pepin  v.  Societe  St.  Jea^  t.  Stirling,  62  Conn.  686,  27  Atl.  601, 
Baptiste,  23  B.  I.  KL,  49  Atl.  387,  91  28  L.R.A.  227;  Wellenvosa  v.  Orand 
A.  3;  R.  620.  Lodge,  etc,  103  Ky.  415, 46  8.  W.  860, 

Notes:  18  A.  8.  R.  301;  68  A.  8.  R.  40  L.R.A.  488. 

^;  3  Ann.  Cas.  211.  But  wb«re  the  right  oi  repreeenta^ 

11.  Lawson  v.  fi^ewell,  118  Gal.  613,  tion  in  the  governing  body  is  related 
50  Pac.  763,  49  L.B.A.  400.  by  statate,  equity  will  eni'oiii  the  ex- 

12.  Note :  60  Am.  Rep.  314.  And  erosion  of  a  properly  qualified  delate, 
we  infra,  par.  59.  Supreme  Lodge,  etc.  v.  Shnering^  88 

13.  Lawson  t.  Hewell,  ll8  Cal.  613,  Md.  276,  4&  Atl.  723,  71  A.  S.  B,409, 
50  Pac.  763,  49  L.R.A.  400.  41  LJS.A.  720. 

Ndt»:  24  A.  8.  B.  188t!7a  A.  S.R.  ■                ■    .            ■  ..  ■ 
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member  see^  to  enforce  a  property  right  or  money  demand  against 
such  an  organization,  the  contractual  relation  which  exists  between 
the  society  and  ita  members  calls  for  the  application  of  a  different 
rule,  and  in  such  cases  the  courts  will  entertain  jurisdiction  and  afford 
relief.'*  When  associations  of  this  character  proceed  so  arbitrarily 
as  manifestly  to  violate  the  private  rights  of  their  members,  as  where 
they  attempt  to  nullify  their  contracts  of  insurance  and  to  substitute 
others  therefor  of  an  entirely  different  nature  under  the  guise  of 
amending  their  by-laws,  they  are  amenable  to  the  law  the  asane  as 
any  other  person,  natural  or  artificial.'^  Moreover  it  has  been  held 
that  the  courts  have  jurisdiction  to  interfere  against  the  docision  of 
the  members  of  an  association,  or  of  a  tribunal  provided  for  by 
them,  where  it  can  be  shown  that  its  rules  are  immoral,  contrary  to 
public  policy,  or  in  contravention  of  the  law  of  the  land;  or  where 
the  rules  though  valid  were  not  observed,  as  where  an  expelled  mem- 
ber was  given  no  notice  or  opportunity  to  be  heard  in  hia  own  defense , 
or  where  the  tribunal  was  actuated  by  bod  faith  or  malice  in  arriv- 
ing at  its  conclusion.>*  Thu^  mandieunus  may  issue  to  compd  an 
association  to  restore  to  membership  an  expelled  member,  where 
the  offense  of  which  he  was  convicted  did  not  justify  his  expulsion, 
or  where  the  proceedings  have  been  irregular  in  substantial  partio- 
ulars.'*  To  invoke  the  aid  of  the  courts,  however,  the  allegations 
of  the  member's  complaint  must  show  that  bis  contractual  or  property 
rights  are  involved,*®  though  they  need  not  anticipate  and  refute 
possible  defenses  under  the  by-laws,  as  it  is  sufHcient  if  his  complaint 
makes  out  a  prima  facie  case.'  In  the  case  of  voluntary  unincor^ 
porated  associationa  it  must  not  only  appear  that  the  court  is  under 
obligations  to  act,  but  that  it  can  act  effectively  in  the  premises.* 
39.  Exhaustion  of  Remedies  within  Society  as  Prerequisite. — 
Wher^  jio>  provision  has  been  made  in  the  articles  of  association,  In- 
laws, or  other  regul^tms  of  a  mutual  benefit  association  for  officers 
or  tribunals  to  decide  questions  arising  between  members  and  the 
association,  a  member  seeking  to  enforce  his  contractual  or  proper^ 
ri^ts  may  have  tecguise  to  &e  courts  in.  the  first  instance,*  but  the 

16.  Ott«  T.  Joinninraian  Tailor^  t.  Orand  oiove,  etc»  116  Wis.  19,  112 
Protective,  ete.,  VtdontJb  Col.  308, 17  N.  W.  48%  96  A.  S.  B.  9M. 

Pae.  217,  7  A.  S.  B.  166;  Waohtel  v.  18.  Note:  7  A.  S.  B.  164. 

Noah  Widoire,  eti^  Bcnev.  See.,  84  19.  Note:  69  A.  S.  R.  202.  And  aa» 

N.  Y.  28,  38  Am.  Rep.  478;  Pepin  v.  Uaivdaxds,  vri.  IS,  p.  146  et  seq. 

Sooiete  St.  Jean  Baptiate,  23  R.  L  81,  20.  WeUenvosB  v.  Oiand  Lectee,  ete.» 

49  Atl.  387,  ftl  A.  S.  B.  620.  103  Ky.  425,  46  8.  W.  360,  40  Ii.B.A. 

Notes:  69  A.  &,  B.  200,  203  ;  68  A.  488. 

S.  B.  859  ;  73  A.  S.  B.  26;  3  Ann.  Cas.  1.  SapxemA  Covneil,  ete.  r.  Forsing- 

211;  Ann.  Caa.  1915B  319.  er,  125  bid.  62,  25  N.  E.  129,  21  A.  & 

17.  Bapreme  Coimcil,  ete.  v.  For-  B.  196,  9  I>.B.A.  SOL 
•inger,  125  Ind.  52,  25  N.  E.  129,  21  2.  Note:  13  IJR.A.  626. 

A.  8.  B.  196,  0  UB.A.  501;  Wnerfler     S.  Roxbdzy  Lodge,  ^  v.  Hocking,, 
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usthotatieB  are  practically  unammous  in  support  of  the  proposition  that 
when  such  UibunalB  are  provided,  and  the  lawa  of  the^ociety  unequiv- 
ocally require  that  a  member  shall  seek  and  exhaust  bis  remedies 
within  the  society  before  he  may  litigate  his  rights  in  the  courts,  or 
when  those  laws  go  farther  and  declare  that  he  shall  be  bound  by  the 
internal  trilHmals  and  not  nsort  to  Uie  civil  courts  at  all,  the  remedies 
within  the  society  must  be  exhausted  before  there  can  be  a  resort  to 
the  courts.*  The  proper  practice  is  for  the  complaining  member 
to  plcaA  thoi^xistenee  of  such  tribunal  within  the  organization,  if  there 
is  one,  and  to  aver  that  he  has  exhaiusted  his  remedies  within  ihe 
lodge,  and  has  a  cause  of  action  against  the  association  in  the  civil 
courts,  setting  out  the  facts  which  give  him  such  cause  of  action.^ 
In  accordance  with  this  general  rule  it  is  well  settled  that  a  mutual 
benefit  society  may  make  reascMiable  rules  or  laws  requiring  those 
claiming  benefite  to  submit  their  claims  to- designated  oQficers  or  tri- 
bunals of  the  organization  for  investigation  and  allowance  before 
the  claims  are  made  the  subject  of  litigation  in  the  courts,  And  such 
requirement  does  not  abridge  the  right  of  members  to  resort  to  the 
courts  when  their  claims  have  been  submitted  to,  and  finally  rejected 
by,  sach  tribunals.*  On  &e  other  hand,  where  the  rules  and  regular 
tions  of  the  association,  while  making  pn>visi<Ha  f<»*  the  hearing  and 
determination  of  matters  in  dispute  between  the  aasoeiation  and  its 
members,  do  not,  in  express  terriis,  make  it  obligatory  that  such  reme- 
dies be  first  exhausted  before  commencing  a  civil  suit,  the  autiiorities 
are  at  variance  as  to  whether  or  not  it  is  necessary  to  exhaust  the  reme- 
dies within  the  order  before  invoking  the  aid  of  the  courts.  Of  course, 
in  matters  of  discipline  they  must  first  be  exhausted,  for,  as  the  asso- 
ciation \iaa  complete  jurisdiction  in  such  matters,'  the  courts  will 

60  N.  J.  L.  439,  38  Atl.  693,  64  A.  S.  823,  24  L.R.A.(N.8.)  1027-;  LindaU 

R.  596;  Kelly  v.  Trimont  Lod^  No.  v.  Suprane  Coudv  eta..  100  Mian.  S7> 

240,  154  N.  G.  97,  69  S.  E.  764,  52  UO  N.  W.  858,  U7  A.  8.  JR.  666,  & 

L.R.A.(N.S.)  823.  L.R~A.(N.S.)  916  and  notej  Roxbury 

Notes:  71  Am.  Dec.  62?7;  89  A.  8.  Lodge,  etc.  v.  HocWiig,  60 N.  J.  t.  439, 

R.  204;  73  A.  B.  R.  26;  62  L.R.A.  38  Atl.  693,  64  A.  8/  R.  S96  and  note. 

(K.S.)  841;  a  Aim.  Gas.  216.  Notes:  7  A.  B.  R<  165;  62  A.  S.  B. 

4.  Mead  v.  Stirling,  62  Conn.  586,  547  ;  59  A.  S.  R.  204;  80  A.  S.  R,  487: 

27  Atl.  591,  23  L.R.A.  227;  McGuin-  13  L.R.A.  625;  49  LJl.A.  379  ;  8 

nesa  v.  Court  Elm  City  No.  1,  etc.,  78  L.R.A.(N.S.)  916;  '52  L.R.A.(N.-S.> 

Comi.  43,  60  Atl.  1023,  3  Ann.  Caa.  818,  840;  Ann.  Caa.  1915B  319. 

209.  and  note;  Supreme  Conneil,  etc.  6.  Myers  v.  Jenkins,  63  OiAo  8t 

V.  Foreinger,  125  Ind.  52,  25  N.  E.  120,  101,  57  N.  E.  1089,  81  A.  8.  R.  613. 

21  A.  S.  R.  196,  9  L.R^.  601;  Reno  6.  Supreme  Lodee,  ete.  v,  Raymond, 

Lodge,  ete.  t.  Grand  Lodge,  etc.,  54  67  Kan.  647,  47  P«c  533,  49  L.R.A. 

Kan.  73,  37  Pac  1003,  26  LJLA.  98;  373;  Lindahl  v.  Sopirane  Court,  etc., 

Hembeau  v.  Great  Camp,  etc,  101  100  Mina.  87,  UO  N,  W.  358,  117  A. 

Mich.  161,  59  N.  W.  417,  46  A.  S.  R.  8.  B.  666,  8  LJLA.(N.S.)  91*  and 

4Mj  49.L.RJ£.  BBi^.^Saaser  v.  New  nott^  .i  - .-  ,  ■         -  / 

Era  Aaa'n,  156  Mich.  640,  121  N.  W.  7.  Bee  sapra,  par.  37.  • 
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not  review  even  the  regularity  of  their  proceedings  until  the  internal 
remedies  have  been  availed  of.'  Even  aa  to  other  matters  some  of 
the  cases  seem  to  go  to  the  extent  of  holding  that  when  tribunals  have 
been  established  within  the  association  for  Uie  determination  of  daima 
of  members,  and  a  mode  of  procedure  defined,  the  remedies  thus 
afforded  must  ordinarily  be  exhausted  before  resort  can  be  had  to  the 
courts,  though  the  laws  and  regulations  of  the  associati<m  contain  no 
inhibition  upon  a  resort  to  the  courts  before  the  remedies  within  the 
association  have  been  exhausted  *  Other  courts  apply,  however,  the 
general  principle  that  one  who  has  a  just  demand  cannot  be  denied  the 
right  to  enforce  it  in  the  civil  courts  unless  it  affirmatively  c^pears 
that  he  has  expressly  abridged  that  right  by  contract,  and  hold  that 
it  is  not  enough  that  the  association  has  established  tribunals  and 
prescribed  a  procedure  for  the  determination  of  the  claims  of  its 
members,  but  to  deprive  a  member  of  the  light  to  resort  to  the  courts 
in  the  first  instance  to  enforce  his  claim,  there  must  be  a  law  or  regula- 
tion of  the  association,  which  is  binding  upon  its  members,  expressly 
requiring  the  remedies  within  the  association  to  \te  ochausted  before 
a  civil  action  may  be  maintained.  Where  the  provisions  of  the  by-lawa 
of  a  mutual  benefit  order  relating  to  remedies  which  may  be  had 
Within  the  order  are  permissive  only,  a  resort  to  Uio  courts  in  the 
fast  instance  is  not  precluded.^** 

40.  Necessity  for  Exercise  of  Right  of  Appeal. — The  rules  and  regu- 
lations of  mutual  benefit  societies  frequently  provide  for  the  taking 
of  successive  appeals  from  one  tribunal  to  another  within  the  order,'' 
and  where  such  is  the  case  and  members  are  expressly  required  by  the 
constitution  and  by-laws  to  exhaust  all  remedies  within  the  order 
before  commencing  a  civil  suit,  an  appeal  to  the  final  tribunal  within 
the  society  is  generally  held  to  be  a  condition  precedent  to  the  mem- 
ber's right  tq  resort  to  the  courts.'*  However,  provisions  as  to  appeals 
within  the  association  must  be  strictly  construed  against  the  associa- 
tion, and  liberally  in  favor  of  claimants.'*  A  by-law  requiring  the 
presentation  of  claims  for  benefits  to  be  made  to  its  subordinate  officers, 
and  requiring,  in  case  of  a  decision  by  them  advei;se  to  the  claimant, 
an  f^peal  to  the  governing  body  of  the  society  is  reasonable  uid 
valid,  notwithstanding  an  attempt  to  make  the  decision  conclusive 
is  abortive,  since  the  Utter  is  so  distinct  and  different  from  the  provi- 

9.  Note:  S  Aan.  Cas.  702.  And  see  11.  MeGuinnea  t.  Gonrt  Elm  City, 
infra,  par.  59.  No.  1,  etc,  78  Conn.  43,  60  AtL  10^ 

9.  Notest  60  Am.  Deo.  677  ;  49  3  Ann.  Gaa.  2130. 

LJI.A.  379  ;  8  Ann.  Cas.  211.  12.  Robioson  v.  Templmr  Lodge  No. 

10.  Supreme  Council,  ato.  t.  Oaxri-  17,  ete.,  117  CaL  370,  49  Pae.  170,  G0 
gaa,  104  Ind.  1B3,  8  N.  E.  818,  54  Am.  A.  S.  R.  193  note. 

Bop.  208.  Note:  40  LJLA.  882. 

Notes:  52  A.  S.  R.  547;  40  UftA.  18.  Note:  Sa  LJS.A.(NJi)  84L  84SL 
883;  3  Ann.  Cas.  212. 
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sion  concerning  appeals  that  its  invalicRty  does  not  dcetroy  their 

force.**  Under  sueb  a  by-law,  if  it  is  determined  that  a  member  is 
not  entitled  to  sick  benefits  and  he  appeals  to  a  highor  tribunal  of 
the  order  and  is  furnished  with  a  proper  transcript  of  the  proceed- 
ing, but  thereafter  fails  to  secure  a  hearing  of  his  appeal  by  reason 
of  his  own  negligence,  bis  failure  to  secure  such  hearing  does  not 
MitiUe  him  to  sue  for  benefits  in  tibe  civil  courts.**  Where,  however, 
the  rules  and  regulations  of  the  society  provide  for  an  c^peal  to  a 
higher  tribunal  within  the  organ  iMticm,  but  eontain  no  positive  re- 
quirement that  the  appeal  must  be  ai^ed  of  before  rcBorting  to 
ti^e  courts,  the  authorities  are  divided  as  to  whether  or  not  bu<^  a 
provision  constitutea  a  condition  precedent  to  a  member'a  right  to 
commence  a  civil  action,  some  holding  that  it  does,  whereas  others 
consider  it  merely  pwmiasive  and  in  no  way  obligatory.  Thus,  accord^ 
ing  to  some  decisions,  where  the  sole  -penalty  prescribed  for  non- 
tiompliaoee  with  the  law  requixing  full  leeort  to  the  tribunals  of  the 
sooie^  in  the  first  instanoa  u  caqMdBum  thuefrom,  ihe  conrta  will  not 
infer  that  a  member  is  also  disqualified  to  bring  a  civil  suit^*  Whwe 
an  appeal  within  the  ordv  is  a  necessary  prerequisite  to  the  right  to 
sue,  an  answer  setting  up  Hb/e  failure  of  the  complaining  member  to 
do  80  constitutes  a  good  plea  in  abatement  to  his  oause  of  action.*' 
Mor  is  his  n^ect  to  do  so  excused  by  the  fact  that  the  president  of 
the  assodation  told  him  that  it  would  be  usdees  to  appeal,  as  hie 
ease  would  be  heard  by  the  same  officials  who  had  just  decided  against 
him  *"  Obviously,  recourse  may  be  had  to  the  courts  in  the  first 
instance  where  no  provision  for  an  appeal  within  the  organization 
has  been  made,*'  or  where  the  only  provision  therefor  rests  upon  the 
adoption  of  an  illegal  resolution.**  Nor  is  it  necessary  first  to  exhaust 
the  appellate  remedies  within  the  organization  where  the  right  to 
appeal  is  discreti6nary  and  not  absolute,*  or  where  the  prescribed  pro- 
cedure to  perfect  an  f^peal  within  the  society  is  unreasonable,*  or 
where  the  mecbber  is  hindered  in  its  prosecution  by  the  conduct  of 

14.  Stipreme  ConncH,  etc.  v.  For-  N.  W.  144,  76  A.  8.  B.  966;  Golden 

singer,  126  Iiid..&2,  36  N.  E.  i2d,ai  Star  Lodge  No.  1  v.  Watteram,  168 

A.  S.  R.  196,  9  L.R.A.  601.  Mich.  686,  123  N.  W.  610,  133  A.  S. 

Notes  J  8J  A.  &.      620;  49  ^E-A.  R,  404.. 

?72.                                    ■  20.  Weiae  v.  Musical  Mut.  Protec- 

16.  Uyen  t.  JenkiiiB,  63  Ohio  tlve  Umoii,  189  Pa.  St.  ,446,  42  Atl. 

101,  67  N.  E!.  1089,  81  A.  S.  R.  613.  U8,  69  A.  S.  R.  320. 

16.  Note:  3  Ann.  Cas.  211,  212.  1.  Notes:  49  L.R.A.  380;  3  Ann. 

17.  Supreme  Council,  etc.  v.  For-  Cas.  216. 

rib^r,  125  Ind.  52,  "25  N.  £>.  129,  .  2i  2.  Lindabl  v.  Supreme  Court,  etc., 

A.  S.  R.  196,  9  L.R.A.  50L  100  Minn.  «7,  lIO  N.  W.  358,  117  A. 

Kote:  52  A.  S.  R.  658.  S.  R.  666,  8  L.R.A.(N.S.)  916. 

K.  Note:  3  Ai^n.  (^217.  Notes:  49'  hMJL  380;  68  L.B.A. 

19.  Bryan  t.  Sovereign  Camp  6t  {N.S.)  822;  3  Ann.  jCss.  2L7. 
Woodmen  of  WerU,  108  la.  43Q,  79 
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the  officials  of  the  order.*    Some  decisions  further  hold  that  the 

want  of  jurisdiction  on  the  part  of  the  lower  tribunal  within  the 
association  obviates  the  necessity  of  an  appeal  to  a  superior  one,  even 
though  required  by  the  constitution  of  the  order;  since  the  necessity 
of  exhausting  all  remedies  willim  the  order  arises  only  where  the 
association  has  acted  within  the  scope  of  its  powers.*  Moreover,  it 
has  been  held  by  'dome  courts  that  the  beneficiary  of  a  member  is 
not  bound  to  ^peal,  but  may  at  once  invoke  the  aid  of  a  court  of 
law  to  enforce  whatever  rights  he  may  have.' 

41.  Circnmstanees  Excusing  Faflure  to  Exhaust  Interftai  Reme- 
dies.— ^Where  Uie  provisions  in  the  constitution  and  by-lawa  of  a  mu- 
tual benefit  association  relative  to  the  adjudication  of  disputes  between 
the  ordw  and  its  members  are  limited  in  tiieir  scope,  there  is  of 
course  no  necessity  for  first  resorting  to  tiie  association's  tribunals 
where  the  matter  in  dilute  does  not  fall  within  the  terms  of  such 
provisions.  Thus  where  the  by-laws,  forming  part  of  a  contract  of 
insurance,  provide  tiiat  in  case  any  difference  arises  between  any 
member  and  his  lodge,  concerning  benefits  coming  to  him  or  his 
hein,  he  and  they  have  the  right  and  duty  to  apply  to  the  grand 
lo^e  before  comm«icing  suit  in  any  court,  controversies  respecting 
whether  one  is  or  is  not  a  member  of  the  order  do  not  come  within 
their  terms  and  recourse  may  be  had  to  the  courts  in  tiu  first  instance 
for  a  determination  tiiereof.*  Moreover,  the  association  may  waive 
its  right  to  insist  that  the  internal  remedies  be  first  availed  of,  in 
which  case  the  member's  failure  to  comply  therewith  is  immaterial.* 
Thus  where  a  member  institutes  civil  proceedings  and  the  association 
fails  to  urge  in  i^  answer  his  noncompliance  with  such  prerequisites, 
it  thereby  w^aives  its  right  to  object  upon  those  grounds.^  But  it  has 
been  held  th^  .the  duty  of  a  member  of  a  mutual  benefit  society, 
under  its  by-laws,  to  have  his  claims  adjusted  by  the  tribunals  of  the 
association  is  not  waived  by  a  refusal  to  supply  blanks  for  proof  of 
claim  because  of  alleged  termination  of  membership  before  the  claim 
matured.*  A  member  is  also  excused  from  first  exhausting  his  reme- 
dies within  the  association  where  he  has  l^ial  cause  for  not  doing  so; 
and  where  there  has  been  a  ruling  against  the  contention  of  a  mem- 

3.  Supreme  Conneil,  etc  t.  FoTBrng-  Wis.  19, 92  N.  W.  433, 96  A.  S.  R.  940. 
«r,  125  Ind.  52,  25  N.  E.  129,  a.A.  8.  .7.  Notes:  40  L.R^.  383,  384  ;  8 
R.  196,  9  L.R.A.  50X.  L.RJl.(N.S.)  917;  62  L.R.A.(N.S.) 

4.  ^preme  Lodge,  eto.  v.  Eskliolme,  843* 

59  N.  J.  L.  255,  35  Atl.  1055, 59  A.  S.  S.  Wnerfier  v.  Onutd  Grove,  etc., 
B.  609.  116        19, 92  N.  W.  433,  96  A.  B.  B. 

Notes:  87  A.  8.  B.  860  ;  48  UB.A.  ^• 

381.  9.  Monger  v.  Nbw  Em  Aes'n,  156 

5.  Orimbley  v.  Harrold,  126  Cal.  24,  Mich.  645,  121  N.  W.  823,  24  UB.A. 
£7  P»c  568,  78  A.  8.  B.  19.  (N.S.)  1027. 

6.  Wnerflar  v.  Grand  Grove,  ete.,  116  10.  Note:  7  A.  8.  R.  186. 
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ber  by  the  highest  body  of  the  otder  in  another  case,  and  the  rul- 
ing has  become  a  recognized  law  in  the  order  by  being  included  in 
its  published  laws^  rules,  and  regulations,  it  has  been  held  that  he 
is  not  bound  to  submit  his  claim  to  the  variom  Jifficeis  and  tribunals 
established  for  the  determination  of  controversies,  before  resorting  to 
the  courts.**  So  a  member  is  justified  in  neglecting  to  exhaust  his 
remedies  within  the  order  where  it  appears  that  an  opportunity  to 
present  his  claim  and  have  a  fair  determination  of  it  has  been  denied 
by  the  very  conduct  of  the  association  itself,"  or  where  the  means  of 
redress  afforded  within  the  organization  are  unreasonable  in  their 
nature.**  Thus  although  the  constitution  and  by-laws  of  an  associar 
tion  provide  for  the  submission  of  controversies  between  it  and  its 
members  to  various  courts  and  tribunals  within  the  order,  and  ex- 
pressly declare  that  no  member  shall  be  entitled  to  bring  ^ny  civil 
action  or  legal  proceeding  until  he  shall  have  exhausted  all  the  reme- 
dies so  provided,  if  the  manner  in  which  the  courts  are  or^mized  and 
the  expense  and  delay  incident  to  the  proceedings  are  obstacles  that 
amount  almost  to  a  denial  of  justice,  and  if  it  appears  that  adequate 
redress  cannot  be  obtained  from  the  internal  tribunals,  there  may  be 
a  resort  to  the  civil  courts  in  the  first  instance.**  According  to  some 
authuitiee  the  duty  of  an  expelled  member  of  a  mutual  benefit  asso- 
ciation first  to  exhaust  all  the.  remedies  within  the  organization  arises 
only  where  the  association  is  acting  strictly  within  the  scope  of  its 
power.** 

42.  View  that  Inhibitions  against  Resort  to  Civil  Courts  Are 
Invalid. — There  is  considerable  difFerence  of  opinion  in  the  various 
jurisdictions  as' to  whether  or  not  mutual  benefit  associations  can 
hind  their  members  by  providing  that  they  shall  not  resort  to  the 
courts/ but  shall  refer  all  matters  in  dispute  to  the  tribunals  within 
the  organization,  whose  decisions  shall  be  final  and  condu^ve.** 
While,  as  has  been  seen,  such  associations  raay  provide  methods  for 
redressing  grievances  and  deciding  controversies,  and  may  compel 
nwmbers  to  resort  to  the  prescribed  jnethod  of  procedure  Wore  invdc- 
ing  the  power  <rf  the  coorts^*'  it  is  generally  held  thai  they  cannot 
entirely  ptohiMt  thrar  members  from  inatatuting  a  oivil  suit  to  protect 
or  enforce  their  eontractual  and  property  rights,**  and  that  an  ai^ 

11.  Note:  3  Ana.  Gas.  216.  16.  Malmsted  v.  Hianeapc^  Aerie 

18.  Supreme  Ctmneil,  etc  v.  For-  Ko.  34,  eta.)  Ul  Hinn.  119,  126  N.  W. 

ang«r,  126  Ind.  62,  26  N.  £.  129,  21  486, 137  A.  S.  R.  642;  Supreme  Lodge, 

A.  S.  R.  196,  9  L.R.A.  501.  eto.  v.  Eskh(^  59  N.  J.  L.  266,  86 

Note:  3  Ann.  Cu.  216.  Atl.  1056,  59  A.  S.  R.  609. 

13.  Lindahl  t.  Supreme  Conit,  ete.,  Notea:  18  A.  S.  R.  301;  76  A.  B.  R. 
100  Minn.  87,  110  N.  W.  858,  IIT  273  ;  87  A.  S.  B.  869;  49  hSA.  380.. 
A.  S.  B.  666  ;8  L.R.A.(N.S.)  016  and  '  1».  Notes:  «4  A.  S.  R.  600;  40 
note.  LJtA..  372;  3  Ann.  C.-s.  213. 

Note:  52  L.K.A.(N.8.)  17.  See  rnnpTk,  pax.  30,  40,  4L 

14.  Note:  3  Ann.  Cas.  216.  18.  SnpraM-Connflil,  «to  T^  Oaxri- 
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rangement  which  members  of  such  ao  association  undertake  to 
c'onfOT  judicial  power  in  respect  to  the  property  in  which  they  have 
a  cummon  interest,  upon  officers  to  be  from  time  to  time  selected  out 
of  the  association  at  large,  as  a  tribunal  having  general  authority 
to  adjudicate  upon  alleged  violations  of  the  rules  of  the  association, 
and  to  declare  the  forfeiture  of  the  property  rights  of  the  partiee 
adjudged  to  be  guilty  of  such  violations,  is  void.**  The  courts  thus 
holding  proceed  upon  the  theorj'^  that  it  is  not  competent  for  a  person, 
in  advance  of  any  dispute,  to  oust  the  jurisdiction  of  the  courts  by 
providing  that  the  decision  of  certain  individuals  named  in  the  con- 
tract shall  be  final  and  conclusive."'  At  first  sight  this  may  seem  to 
interfere  with  the  obligation  of  a  contract,  but  it  is  not  so.  All  the 
elements  of  the  contract  affecting  liability  remain,  the  agreement  to 
arbitrate  relating  only  to  remedy.  It  is  to  be  presumed  tiiat  a  just 
deciedon  Vill  be  reached  in  either  case,  and  hence  nedUier  party  suffers 
injury.  A  resort  to  the  courts  may  be  very  necessary  to  a  claimnnt 
because  he  qannOt  compel  the  attendance  of  witnesses  before  a  volun- 
tary tribunal ;  or  the  matter  may  be  of  so  great  interest  to  the  members 
as  to  preclude  impartial  arbitrators.  The  society,  on  the  other  hand, 
may  at  any  time,  if  it  does  not  wish  to  arbitrate,  compel  a  claimant  to 
resort  to  the  courts  by  refusing  to  arbitrate  or  to  pay;  hence  the  obliga- 
tion is  not  mutual,  except  in  theory.*  Even  where  this  rule  pre- 
vails, however,  the  cases  seem  to  be  generally  agreed  that  provisions 
which  wholly  prohibit  any  resort  to  the  courts  have  the  effect  of  post- 
poning the  right  to  bring  a  civil  action  until  the  internal  remedies 
of  the  association  have  been  exhausted.*  So  also  in  a  number  of 
jurisdictions  which  in  general  deny,  or  at  least  do  not  concede,  the 
validity  of  provisions  purporting  to  make  the  decisions  of  tribunals 

gus,  104  Ind.  133,  3  JJ.  E.  818,  64  Am.  gas,  104  Ind.  133,.S  N.  E.  818,  54  Am. 

Kep.  298;  Supreme  Council,  etc.  v.  Rep.  298;  Supreme  Council,  etc.  v. 

Fomnger,  125  Ind.  62,  26  N.  E.  129,  Forainger,  325  InA.  52,  25  N.  E.  129, 

21  A.  8..  E.  a96,  0  L.R^.  501;  S«-  21  A.  S.  R.  196,  9  L.R.A.  501;  Myers 

preme  Council,  etts.  v.  Grove,  176  Ind.  v.  Jenkins,  63  Ohio  St.  101,  57  N.  E. 

356,  96  N.  E.  159,  36  L.R.A.(N.S-)  1089,  81  A.  S.  R.  613;  Pepin  v.  Societe 

913;    Burlington    Voluntary    Relief  St.  Jean  Baptiste,  23  R.  I.  8l,  49  AtL 

Dept.  V.  White,  41  Neb.  547,  59  N.  W.  387,  91  A.  S.  R.  620  and  oote. 

747,  43  A.  S.  R.  701;  KeUy  v.  Trimont  Notes:  43  A.  S.  R.  711;  96  A.  S.  R. 

Lodge,  fJte.,  154  N.  C.  97,  69  S.  E.  764,  947;  49  L.R.A.  372  ;  3  Ann.  Cos. 

Sa  Ii.R.A.(N.S.)  823  and  note;  Pepin  L  Pepia  t.  Boeiete  Bt  Jeam  Bap- 

T.  Boeiete  St.  Jean  BAptiste,  23  B.  I.  itete,  .23  B.  L  81,  40  Aa  397,  91  A. 

81,  49  Afl.  387,  91  A.  S.  E.  620  and  S.  R.  620. 

note;  Kinney  t.  Bidtimor^  etc.,  Buk-  2.  Supreme  Council,  etc  v.  Forsing- 

ployee^  Relief  Ass'n,  33  W.  Va.  385,  er,  126  Ind.  52,  25  N.  E.  129,  21  A.  S. 

14  S.  B.  8, 16  Lil.A.  142.  R.  196,  9  L.R.A.  SOL 

-  Notes:  IS  A.  S.  B.  801;  73  A.  S.  R.  Notes:  40  URA.  383;  S  Ann.  Ctt. 

26;  49  L.&JI.  372  ;  3  Ann.  Cas.  213. 

19.  Note:  18  A,  &  R.  301.      .  And  see  mpn,  pari  39. 
•  •SO.  SapnmeieoanoU^ote.  -«.■  0am- 
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of  the  association  oonclusiTe  upon  claims  for  benefits,  two  exceptions 
are-comin<m!y  admitted,  or  at  least  not  denied:  (1)  where  the  agree- 
ment relates  merely  to  a  particular  fact  or  facts;'  (2)  where  the 
Gonteact  expresses  no  legal  obli^tion  to  pay  smy  definite  sum,  but 
only  to  pay  such  sums  as  may  be  determined  or  allowed  by  the  officers 
or  tribunals  of  the  association.*  The  doctrine  that  an  award  of  ai-bitra- 
tots  may  oust  the  oourts  of  jurisdiction  does  not  apply  to  the  rejection 
by  the  officers  of  a  mutual  benefit  society  of  a  claim  on  a  member's 
e^lificate,  as  it  is  entirely  inconsistent  with,  and  repugnant  to,  all 
notions  of  justice  that  one  should  be  an  arbitrator  in  his  own  case.* 
43.  Cenrtrary  Doctrine. — Opposed  to  the  view  tiiat  benevolent  aaso- 
caatidne  cannot  prevent  thor  members  from  resorting  to  the  courts 
to  protect  their  interests,*  tiiere  are  a  number  of  cases  which  hold 
that  a  person  who  becomes  a  member  of  a  society  thereby  agrees  to 
its  by-laws  so  as  to  be  bound  by  them  to  the  extent  of  having  assented 
to  a  tribunal  whose  decision  is  to  be  final  and  hence  not  reviewable 
by  a  civil  court;  that  such  an  agreement  is  not  contrary  to  miblic 
policy,  because  by  it  such  person  has  waived  nothing  which  he  had 
not  the  right  and  power  to  waive ;  and  that  such  tribunal  is  constituted 
for  the  express  purpose  of  settling  the  difference  between  members  and ' 
the  society  without  recourse  to  legal  proceedings.'  But  evoi  in  juris- 
dictions which  in  general  uphold  the  validity  of  provisions  or  stipu- 
lations purporting  to  make  the  decisions  of  the  tribunals  of  the  associa- 
'tions  upon  claims  for  benefits  conclusive,  the  rule  may  be  defeated  by 
irregularities  in  the  proceedings  before  such  tribunals.*  Moreover, 
in  most  of  these  jurisdictions  it  would  seem  that  agreements  making 
the  dadflions  of  an  association  concluaiva  upon  its  members  must  be 

8l  Pomsyhniua  Co.     Reager,  1S2  Note:  52  Ii3.A.(K.8.)  S30  et  seq. 

Ky.  824.  IM  8.  W.  412,  Ann.  Cas.  6.  Snpieme  Connoil,  ete.  Giove, 

1915B  m,  62  L.B.A.(N.S.)  841;  Nel-  176  Ind.  366,  96  N.  E.  159,  36  L.B.A. 

son  T.  Atlaatie  Coast  Line  R.  Co.,  167  (N.8.)  913.    See  also  Anznufuur 

N.  C.  194,  72  S.  B.  998,  Gfi  LJLA.  AXth  Awabd,  toI.  2,  p.  872. 

{N.S.)  829. and  note,  in  idbieh  caae  a  ft.  See  mpra,  par.  42. 

stipolatton  pni^rtbw  to  make  the  de-  7.  ^Pear  t.  Cobb,  88  Me.  436, 34  AtL 

daion  of  a  tribinal  of  a  railway  reliet  278,  49  Lit  A.  389 ;  Donnelly  v.  Sn- 

depalrt&uat  eonehiBive  as  to  all  elaina  preme  Conneil,  etc.,  Bener.  L^on,  106 

of  mamb«ea  «r  their  banefieiaiiea,  and  Md.  426, 67  AtL  270, 124  A.  S.  R.  499; 

as  to  -  idl  daims  or  ebntrorenma  of  Canfiold  t.  Great  Cunp  of  Kn^ta  of 

whatsoever  chataetaf,  wal  upheld  so  Uaoeabeea,  87  Mich.  696, 49  N.  W.  875, 

far  as  eoneamt  «  fcjfciiiin  on  a  qnes-  34  A..  8.  B.  386, 13  LJt.A.  626;  Hem- 

.tkn  «f  tut  iriMttur  1km  Bumher  was  -bea«  v.  -GTeat  Canm  at  EnipitB  of 

able  to  ntm  to  woi>k,  -tbe  eoort  dla-  Maooabeea,  Iffil  Uieh.  161,  60  N.  W. 

tinguishing  hetwen  aiufe  a  ease  and  ah  417,  46  A.  8.  B.  400,  40  Uft.A.  502. 

Bgreoaeat  to.aabait  the  whole  eoatiD-  Motoa:      A.  8.  R.  646;  40  LJfl.A. 

fe^Mbitntktt.  B74;  (2  I<.B^(K3.)  826,  827}  3  Abb. 

.  4.  iMite      Bxatiwihood  Aee.  Cb^  Gas.  SM.  ' 

194  MaaB.  1,  79  N.      80%  17  LJI.A.  •  8.  Kote:  02  £JLA.<NJ3.)  SSfc  - 
(N.S.)  714. 

a  G.  L.  ToL  XIX.— 78.  1^ 
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express  and  Uie  language  employed  must  iMcessaiily  exclude  a  resort 
to  the  courts.  Oliierwise  though  the  question  haa  been  submitted  for 
decision  and  decided  against  the  member,  he  may  bring  an  action 
against  the  association  and  recover,  if  the  circumstances  warrant  it.* 
In  a  few  cases,  however,  the  courts  have  gone  to  the  extent  of  holding 
that  the  jurisdiction  of  the  associalaon  ia  exclusive,  whether  there  is 
a  by-law  stating  such  decision  to  be  final  or  not,  and  that  the  courts 
cannot  be  invoked  to  review  their  decisions  of  questitms  coming  prop- 
erly before  them,  except  in  cases  jof  fraud;  this  is  held  to  be  true 
whether  the  member  does  not  press  his  claim  at  all  before  the  tribunala 
of  the  order,  or  whether  he  carries  it  through  the  final  tribunal,  or 
whether  he  goes  through  only  a  part  of  the  hearings  which  he  might 
have  in  the  order.  According  to  this  view,  it  is  the  existence  of  a 
tribunal  properly  erected  and  charged  with  the  duty  of  determining 
the  rights  of  the  members  as  between  themselves  and  the  order  which 
is  a  bar  to  a  suit  in  court  of  a  member  against  such  order  in  r^ard  to 
any  question  so  confided  to  the  tribimala  of  the  member's  own  choice.'* 
Of  course,  even  in  those  jurisdictions  where  the  rule  obtains  that  the 
decisions  of  the  tribunals  witiiin  th£  order  may  be  final  and  bar 
recourse  to  the  courts,  a  member  is  entitled  to  sue  in  the  civil  courts 
if  the  order  refuses  or  ne^ects,  upon  proper  demand,  thus  to  determine 
his  rights,  or  refuses  to  comply  with  a  decision  that  has  been  rendered 
in  his  favor  by  its  own  tribunal.** 

44.  Decisions  of  Society  as  Res  Adjudicata. — Obviously,  in  those 
jurisdictions  where  the  law  permits  benevolent  associations  to  provide 
that  all  disputes  between  the  association  and  its  members  shall  be 
heard  by  tribunals  within  the  order,  and  that  members  shall  not  resort 
to  the  civil  courts,**  a  decision  rendered  by  such  a  tribumd  is  con- 
clusive .and  operates  as  res  adjudicata  in  the  same  manner  as  a  civil 
judgment.**  Moreover,  in  any  jurisdiction  the  decisions  of  a  ^bunal 
within  the  association  in  admitting  members,  and  in  disciplining, 
suspending,  or  expelling  them,  are  of  a  quasi  judicial  character,  as 

9.  Wnerthner  V.  Wortsngmen's  Ohio  St.  101,  67  N.  B.  10^,  81  A.  a 
BenOT.  Soe.,  121  Mich.  90,  79  N.  W.  B.  613j  Langneeker  t.  Grand  Lodge, 
921,  80  A.  8.  B.  484.  «te.,  Ill  Wis.  379,  67  N.  W.  288,  87 

Notes:  60  A  S.  B.  207;  124  A  8.  A  S.  B.  800,  66 11.BA.  185. 

B.  606  ;  49  L3A.  378j  62  LJELA.  Notea:  60  A  8.  B.  204;  124  A.  8. 

<N.S.)  836  et  aeq.;  3  Aon.  Cm.  214.  R.  606;  3  Ann.  Cas.  210. 

10.  Drandly  v.  Sapysme  Conneil,  IS.  See  suin^  {wr.  43. 
fitc,  Beitev.  Le^ioa,  100  ICd.  426,  87  13.  Hambean  v.  Gfeat  Gamp,  ete^. 


11.  Gtimbky  v.  Hanold,  126  CaL     libto:  S  AbiuCm.  214. 
34, 67  Pac.  §58, 73  A^  S.  B.  19 ;  Bryam     For  a  full  diaeasaioa  o£  tkM  doeferiM 
V.  Sovereign  Camp  of  Woodmen  of  .of  Tea  jndieata,  aea  JOMiainfe,  voL 
Worid,  108  I*;  480,:79  N.  W.  144v  76  Ifi^.p.  949  et  aeq.  . 
A.  8.  B.  265;  Uyen  v.  JenkinB,  63 


AtL  270, 134  A.  &  B.  490. 
Note;.  62  UBA.(K.S.)  838. 
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those  matteis  are  peculiarly  within  the  jarisdietion  of  &e  MBOciation. 
In  Bueh  eases  the  courts  never  interfere,  except  to  ascertain  whether 

or  not  the  proceeding  was  purmiaot  to  the  rales  and  laws  of  the 
society,  whether  or  not  the  proceeding  was  in  good  faithj  and  whether 
or  not  there  was  anything  in  the  proceeding  in  violation  of  the  laws 
of  the  land.  If  it  is  found  that  the  proceeding  was  had  fairly,  in 
good  faith,  and  pursuant  to  its  own  Uws,  and.  that  .there  was  nothing 
in  it  in  violation  of  any  law  of  the  land,  then  the  sentence  ia  con- 
clusive.'^ In  other  words  a  member  t/ho  has  been  expelled  cannot 
by  resorting  to  the  courts  by  way  of  proceedings  tp  compel  his  restora- 
tion to  membership,  or  otherwise,  relitigate  the  questions  of  fact 
which  have  regularly  been  determined  against  him  by  the  association 
or  by  some  committee  or  tribunal  therein  authorized  by  its  constitu- 
tion or  by-laws  to  investigate  and  determine  the  question.^*  When- 
ever a  member,  by  his  assent  to  the  constitution  and  by-laws  or 
otherwise,  has,  in  effect,  stipulated  that  any  matter  affecting  his 
membership  in  the  association  shall  be  the  subject  of  inquiry  and 
decision  by  it  or  any  tribunal  thereof,  he  must  necessarily  understand 
that  such  inquiry  and  decision  shall  not  be  idle  proceeding,  but  shall, 
on  the  other  hand,  if  regularly  pursued  and  not  manifestly  affected 
by  capricious  or  arbitrary  action,  or  by  substantially  denying  to  him 
the  right  to  present  his  defenses,  on  the  merits,  be  equally  binding 
upon  him  and  upon  Uie  a^ciation^  and  that  such  decision  shall  not, 
therefore,  be  re-examinable  in  any  court* of  law  or  equity,  except  to 
the  extent  of  inquiring  whether  the  proceedings  against  him  in  the 
association  or  its  tribunals  were  regular  and  fair,  and  further,  whether 
the  penalty  which  it  has  undertaken  to  inflict  upon  him  was  one 
which  it  might  lawfully  impose  as  the  result  of  the  decision  made 
against  him.**  But  although  the  rulings  of  an  association  may  be 
eonaidered  by  the  courts  as  an  authoritative  construction  of  the  regu- 
lations of  the  order  by  the  some  body  that  enaoM  tl^m,''  the  courts 
are  not  bound  by  their  decisions  ooncemiiig  the  force  and  effect  of 
their  contracts,**  as  the  adjudications  of  an  internal  tribunal  do  not 
(^erate  as  res  adjudicata  where  contractual  or  property  rights  are 
ooncemed  except  in  those  states  where  an  associalaon  may  prevent 

14.  Otto  v.  Joumeyman  Tailot^  16.  Notes:  30  Am.  Dee.  266;  60  A. 

Protective,  ete..  Union,  76  Cal.  308, 17  S.  Bl  208;  26  LJkA.  140;  49 

Fac.  217,  7  A.  S.  R.  156;  ConneUy  v.  356. 

Masonie  Unt  Ben.  Ass^n,  68  Conn.  16.  ContteDy  t.  Mfesonie  Mnt  Ben. 

662,  20  AtL  671,  18  A.  S.  B.  296,  0  Ass^n,  68  Coim.  662^  20  Ati.  671,  18 

t.R.A.  428:  BUel:,  etc.,  Soti.  T.  Van-  A.  S.  B.  296,  0-LlILA.  428:  AbmobU 

dyke,  2  Wtiart.  (Pa.)  mf  30  Am.  Dee.  Trib&  ete.     MtwbMfa,  18  Hd  91,  71 

283  and  bote;  Society  for  Yidtatioa  of  Am.  Dee.  626.  ' 

Siek,  etc.  v.  Com.,  62  Pa.  St  126,  91  Note:  69  A.  S.  R.  208. 

Am.  Dec.  139.  17.  Notes:  62  A.  8.  B.  647;  13 

Not«8:  13  L.aA.  626;  49  LiLA.  LJI.A.  626. 

367:  3  Ana.  Caa.  214.  lt.Hbte:  IS  I^B^  805. 
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its  membflTB  having  recourse  to  the  courts.  Of  eourse,  under  any 
circumstance  to  render  a  deciaion  of  tiie  association  re?  adjudicata 
it  must  appear  that  ita  proceedinge  were  regular,  that  it  had  jurisdic- 
tion of  the  person  and  of  ttw  subject  sootter,  and  Uiat  the  by^avs 
involved  wez»  valid.^* 

XV.  BxQviATWV  OF  Hbhsbbshxt 

In  G'^noraf 

45.  Admission  of  Members. — As  previously  stated,  the  doors  of 
membership  in  mutual  benefit  societies  are  not  open  to  the  general 
public.**  To  be  entitled  to  admission,  an  applicant  for  membership 
must  possess  the  qualifications  specified  in  the  constitution  and  by-laws 
of  the  particular  order  he  is  desirous  of  joining,  and  must  perform 
all  the  acts  which  the  society  has  seen  fit  to  make  necessary  prereq- 
uisites to  such  admission.^  The  admission  of  ah  individu^  into  an 
association  of  this  character  is  a  matter  which  rests  exclusively  with 
the  members  of  the  order  and  they  may  exact  such  requirements  as 
they  please,  provided,  of  course,  that  they  are  not  contrary  to  public 
policy  or  the  law  of  the  land.*  Where  it  is  required  that  a  candidate 
be  initiated  according  to  the  rituid  of  the  society  such  initiation  is 
essential  to  membership  and  the  right  to  participate  in  the  benefits 
provided  by  the  contract  of  membership.*  However,  when  a  person 
has  been  accepted  for  maoabership  by  a  local  lodge,  and  his  e^plicar 
tion  for  insurance  has  been  accepted  by  the  supreme  lodge,  •  and  a 
benefit  certificate  has  been  issued,  and  delivered  to  the  member  and 
his  dues  collected  thereon,  the  lodge  is  estopped  to  deny  that  he  is  a 
member,  and  will  not  be  beard  to  object  that  he  has  not  been  initiated.* 
The  most  oharactoristio  qualification,  and  the^e  that  distinguishes 
these  societies  in  their  oonduct  from  life  insurance  companies  on  the 
assesNtaent  plan,  is  tiiat  apf^cants  for  membership  mu^  belong  to  a 
particular  daas.*  Thus,  they  are  frequently  required  to  belong  (o 
a  particular  religious  faith ; '  to  b«  a  mmEnber  ci  some  otim  asBOoiar 

19.  Note:  69  A..  S.  R.  205.  thd  World  v.  Jackson  (Okla.)  167  Pae. 

20.  See  supEfl,  par.  6.  02,  L.B.A.19X6F  166, 

1.  Lehman  v.  Clark,  174  111.  279;  SI  6.  Frauts  v.  Bohemian  Boman  Cath- 
N.  E.  222,  43  L.R.A.  648.  oli«  Gent  Union,  164  Uo.  304,  €3  & 

2.  Jjmon  V.  Hewell,  118  Oal.  613,  W.  1100,  86  A.  S.  B.  6U, -54  L  R.A. 
60  Pae.  769,  40  L.RJL  400.  723. 

Note:  7  A.  S.  R.  I960  6.  Donnelly  v.  Supreme  Conaei^ 

S.  Sovereigti  Camp  of  Woodmen  of  eto.,  106  Ud.  425,  67  AU.  276,  124  A. 

the  World  v.  Jackson  (Okla.)  157  Pae.  8.  R.  499;  Franta  v.  Bohemian  Boman 

92,  L.R.A.1916F  106;  Matkdn  t.  8u-  Catholic  Cent.  Union,  164  ilLo.  30^ 

preme  Lodge,  etc.,  82.  Tex.  301,  IS  S.  63  S.  W.  1100,  86  A.  8.  B.  6IL  54 

-W.  306,  27  A.  S.  R.  886.  jUR.A.  723. 
4.  SoveraigB  Oattip  td  WoodOMB  of 
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tion;  T  or  to  be  employed  by  a  particniar  corporation,  as  in  the  case 
of  the  relief  departments  conducted  by  nwdem  railroads.^  There  are 
also  as  a  rule  limitations  as  to  the  Bgp  of  the  applicant.*  The  applica- 
tion mast  usnally  be  made  apoB  a  form  prescribed  by  the  by-laws,  and 
owing  to  the  insurance  features  of  soch  associations,  a  physical  exam- 
ination is  nearly  always  a  necessary  prerequisite. If  an  applicant 
ia  accepted,  an  admission  fee  is  invariably  exacted,**  and  in  some 
instandes  he  is  required  to  subscribe  the  conatitatioD  and  by-laws 
of  the  association,^*  before  he  beoomes  a  full-fledged  member.  But 
generally  where  the  contract  has  been  otherwise  consummated  boith 
^  member  and  the  society  will  be  estoj^Md  from  asserting  that  the 
former  is  not  a  member  of  the  society  because  he  has  failed  to  sign 
the  constitution."  As  a  general  rule,  the  officers  of  the  society 
cannot  dispense  with  the  terms  and  conditions  [described  for  member- 
ship by  its  constitution  and  by-laws  nnless  they  are  expressly  author- 
ised to  do  so.  It  has  been  held,  however,  that  a  by-law  providing 
ihsA  no  ofiieer  of  ^e  soodety,  nor  any  local  lodge  or  officer  thereof, 
is  authorized  or  permitted  to  waive  any  of  the  provisions  of  its  laws 
which  relate  to  the  substance  of  the  contract  for  the  payment  of 
beneflts  between  the  member  aod  the  society  has  reference  to  a 
completed  contract  of  insurance,  and  is  not  a  limitation  upon  the 
powers  of  the  agent  of  the  association  in  preparing  and  accepting 
applications  for  insurance.'*  Aa  false  answ^  to  matters  material  to 
the  question  of  insiuranra  may  avoid  the  certificate  of  memberabip,*' 

7.  Gnntiier  v.  New  Qrieans  Cotton  ete.  t.  M^jror,  52  Pa.  St  125,  91  Am. 

Ezeb.  Mat  Aid  An'n,  40  laa.  Ann.  Dee.  189. 

ri6, 6  Sa  66, 8  A.  8.  B.  664,  2  LJt.A.  ^  Riehardi  t.  Lonis  Lipp  Co.,  69 

118.  Ohio  St.  359,  fl9  N.  B.  616.  loO  A.  S. 

J?i!S?S^**^'-?'^''  ^679.  And  see  Bupra,  par.  12. 

W^^^mJbi^i^  i^  14.  Kocher    v.    Supreme  Couiwal 

taiy  Belief  Dept  v.  mite,  41  Neb.  a      n  tto€i 

9.  Stade  v.  Fmtemat  Tribmiet,  215-     J^.  Note:  12  Ann.  Cas- 64J. 

19.  Turlington  Voluntary  'Relief  ^-  74  N.  E.  121,  106  A.  8.  E. 
Dept  V.  TOte,  41  Neb.  547,.B9  N.  W,  1«>:  Hann  t.  National  Union,  97 
7«^  43  A.  S/R.  701;  Sl^y  *.  Bn^  Ig*.  ^  ««  N.- «34>  37  A.  8.  R. 

5rane  Court  ^dependent  Otdn  of  3iS;  Coplin  v.  Wo6dnun  of  tt»  World, 
•oreBterB,  i&  N.  J.  L.  584,  07  Ati,  105  Hiss.  115,  6^  6o.  7,  Ann.  Oas. 
1037, 14l^^^(K.S.)  632;  Ta^  1916D  1296;  BryKa\fv.  Mbdara  Wood- 
Modern  Woodmoi  of  Amariea,  mm  of  Ameriea,  86  Neb.  37^  125  N. 
Wash.  aOj^  84  Plw.  8e7»  7  Ann.  Cw.  W.  621,  21  Ann.  Gas.  365,  27  UR.A. 
607.  (N.8.)  326;  Qoff  v.  Snpreme  Lodgv 

11.  EUcffoe  V.  BamCT,  119  Ho.  632,  ReyU  Aehatsa,  90  Neb.  678, 134  K.  W. 
26  S.  W.  88^  23  LJtA.  495.  239,  37  LJtA.<N.3.) '  1191;  Foley  v. 

18.  Soeiaty  for  Visitation  of  BMt,  Royai  AMaainta,  161  N.  Y.  196, 46  K 
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an  applicant  ahoidd  be  careful  to  see  that  bis  stetem«Dta  are. correct. 
Where,  however,  an  officer  in  orgaiuiing  a  local  lodge  and  taking; 
an  application,  and  the  assodation'B  physician  in  making  his  report 
of  the  condition  of  the  applicant,  have  knowledge  of  the  falaity  of 
the  answers  of  the  applicant,  and  in  fact  encoura^^e  or  induce  him 
to  make  them,  and  tiie  clerk,  also  with  knowledge,  acccqpts  his  dues, 
the  society  cannot  avind  liability  on  the  contract  of  insurance,  for 
knowledge  on  the  part  of  its  agents  is  imputable  to  the  aasociatioo.'^ 
EMrtbermore,  it  behooves  an  applioant  for  membership  to  make  him- 
self  acquainted  with  the  constitution  and  by-laws  of  the  order,  for 
once  admitted  he  is  presumed  to  know  the  terms  and  conditions  of 
membership." 

46.  Eligibility  of  Infants  to  Membership. — According  to  some 
authorities^  infants,  as  a  matter  of  law,  are  not  eligible  to  member- 
^ip  in  benevolent  and  beneficial  assooiationfi,  owing  to  the  fact  Uiat 
-they  are  not  qualified  to  discharge  the  duties  of  membership,  and 
because  of  the  nature  of  the  contract  creating  a  personal  liability 
on  the  part  of  the  member.^*  The  grounds  upon  which  these  decisions 
proceed  have  been  disputed,  however,  by  other  cases,  which  hold 
that  in  the  absence  of  any  sUitute  on  tJie  subject,  minors  are  not  dis- 
qualified from  becoming  members  merely  because  of  their  minority.** 
Courts  taking  this  view  deny  the  truth  of  the  contention  that  the 
certificate  of  membership  is  a  bilateral  contract  betwe«i  the  member 
and  the  association,  and  that  as  an  infant  is  capable  of  making  only 
a  voidable  contract,  his  admission  to  membership  is  a  violation  of 
thc«e  prindiples  of  mutuality  which  lie  at  the  basis  of  mutual  benefit 
societies.  While  admitting  in  the  broadest  sense  that  tiiese  societies 
are  foimded  upon  the  principle  of  entire  mutuality  in  relation  to 
burdens  as  well  as  benefits,  yet  they  deny  that  that  principle  places 
the  membership  of  infants  upon  any  footing  different  from  that  of 
adults.'  While  t^e  certificate  of  membership  is  a  contract,  socfa  con- 
tract in  thar  absence  of  expTMs  stipulations  to  the  contrary  ,  id  j^urely 
unilateral.  It  may  be  enforced  against  tiiie  association  wh^  the  mem- 
ber has  performed  all  the  prescribed  conditions,  but  none  of  its  .stipu- 
lations ai*e  enforceable  against  the  niember.  The  contract,  then,  not 
being  one  whioh  has  the  le^  effect  of  binding  an  infant  to'  the  pay- 

E.  456, 66  A.  S.  R.  «21;  Taylor  v.  U<4-  Legion,  65  N.  j.  U  649,  48  AtL  544, 

cm  Woodmnn  of  Ameriea^  42  Wash.  86  A.  S.  R.  687,  52  LJI.A.  861. 

304,  84  Pae.  867,  7  Ann.  Oas.  607.  19.  Notes:  62  A.  S.  B.  553  ;  23 

Note :  62  A-  S.  R.  552.  LR.A.  436. 

17.  Modem  Woodmoa  of  America  v.  20.  Chicago  Hut.  life  Indemnity 
UvBon,  110  Va.  81,  66  a  £.  509, 136  Ass'n  v.  Hunt,  127  lU.  267,  20  N.  SL 
A.  S.  R.  027.  55,  2  L.R.A.  549. 

18.  National  Cottnoil  Janior  Order,  Note:  23  L.R.A.  436. 

etc.  V.  Thompeon,  153  Ey.  636,  156  &  1.  Chicago   H«t.   Life  Indemnity 

W.  152,45  UR.A. (as.)-. UWrvKoehor  AB«n.  v.  ?juflt,  12?  lU.  ^7,  20  N.  E. 

V.  Suprane  Council  Catholic  Benev.  55,  2  L.RA.  549. 
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ment  of  any  money  or  the  perfonnftnce  of  any  conifition,  it  is  unim^ 
portant  whether  it  is  voidable  or  otherwisa  Performance  is  no  more 
left  to  the  option  of  the  member  where  the  contract  is  made  by  an 
infant  than  when  made  by  an  adult.  If  an  infant  performs  the 
conditions  prescribed  in  the  certificate,  he,  the  same  as  an  adult, 
becomes  entitled  to  the  benefits  thereby  secured.  If  he  fails  to  per- 
form, his  membership  ceases,  and  that  is  all.'  Moreover,  it  has 
been  declared  lliat  there  is  no  force  in  tiie  objection  that  minors  should 
not  be  admitted  to  membership  because  of  their  incapacity  to  act  ea 
trustees,  or  to  perform  the  duties  of  members  at  corporate  meetings, 
such  as  consulting  or  giving  advice  for  the  mutual  benefit  of  the 
members,  voting  for  officers,  and  the  like.  If  a  sufficient  number  of 
members  possess  the  requisite  capacity,  so  as  to  afford  the  members 
a  reasonable  and  proper  range  of  choice  in  the  selection  of  trustees, 
the  admission  of  others  who  are  not  thus  qualified  can  work  no  injury 
to  anybody.* 

47.  Exclusion  from  Membership;  WithdravaL— As  the  members  of 
benevolent  and  beneficial  associations  are  free  to  exact  such  qualifica» 
tions  on  the  part  of  an  applicant  for  admission  as  they  may  see  fit,* 
the  courts  cannot  compel  such  associationB  of  tliis  character  to  cMeive 
an  individual  into  their  membership.  If  a  person  applies  for  admie- 
sion  into  such  an  order  and  is  excluded,  he  is  absolittely  without  any 
legal  remedy,  no  matter  how  arbitrary  or  unjust  his  exclosion.  may 
be.*  In  like  manner,  where  a  member  of  eui  inferior  body  is  chosw 
by  the  members  of  his  lodge  to  be  their  representative  in  tho  grand 
lodge  of  the  order,  and  tiie  latter  body  sees  fit  to  exclude  him,  he 
cannot  obtain  any  help  at  law  or  equity  to  compel  his  admission  into 
such  lodge  in  order  that  he  may  take  part  in  its  deliberations,*  unless 
the  right  of  repiresentation  in  such  superior  body  is  regulated  and 
.secured  ^y  statute.^  It  bas  been  held,  however,  that  if  one  was  a 
member  of  a  council  of  a  mutual  benefit  association  until  that  council 
brdke  up  {<x  want  of  members,  and  he  then  obtained  a  transfer  card 
and  deposited  it  witiii^,  another  council  in  the  same  city,  which 
refused  to  accept  him  as  a  member,  be  cannot  be  compelled  to  apply 
Sot.  membership  in  a  council  In  another  city,  and  cannot  be  deprived 
of  the  benefit  of  the  certificate  issued  to  him  on  tiie  ground  that  he 
bad  ceased  to  be  a  member,  if  he  bad  paid  to  tibe  supreme  oouncU 

8.  Oiicago   Hnt.   Life   Indemnibr  S.  Note:  7  A.  S;R.  166. 

Assn.  V.  Hunt,  127  HI.  257,  20' N.  E.  6.  Wellenvoss  v.  Gibnd  Lodge,  etc., 

65,  2  L.R.A.  549.  103  Ky.  415,  45  S.  W.  360,  4fr  L.B.A. 

Note:  23  Ij.R.A.  436.  488. 

3.  Chicago  Mut.  Life  Indemnity  9.  Sapreme  Lodge,  etc.  t.  Bhnaring, 
AsB'ji  T.  Hunt,  12T  HI  20  K.  E.  88  Md.  276,  40  Atl.  723,  .71  A.  8.  B. 
65,  2  li.lt.A.  6^:    •  ^  409,  41  LJI.A.  730.    See  supra,  par. 

4.  See  supra,  par.  4&  -  37.^ 
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all  sums  chargeable  against  him.*  Once  admitted,  if  a  member  is 
desirous  of  withdrawing  from  the  association,  he  must  follow  the 
mode  prescribed  by  the  rules  and  regulations  of  the  order.*  Although 
the  constitution  and  hy-laws  of  ihA  society  are  silent  upon  the  subject 
of  withdrawal,  and  although  there  is  no  statutory  provision  in  the 
particular  jurisdiction  regulating  the  matter,  it  is  never  contemplated 
that  a  person  who  joins  such  an  association  or  society  is  bound  to  atuy 
in  it  for  life. .  As  with  few  exceptitms  contEacts  of  membenhip  are 
considered  unilateral,  the  manner  of  withdrawing  is  embraced  in 
these  self-executing  clauses  of  the  contract  and  byrlaw«.  The  member's 
failure  to  pay  his  dues  and  assessments  is  his  declaration  of  severance 
and  the  forfeiture  provided  for  in  the  by-Iam  completes  his  with- 
drawal.i**  But  it  has  been  held  that  the  mere  fact  tiiat  a  member  of 
a  benefit  society,  after  the  death  of  his  beueficiary,  attempts  to  have 
the  certificate  made  payable  to  a  creditor,  which  he  is  informed  can- 
not be  done  under  the  laws  of  ^e  society,  does  not  tend  to  prove  that 
he  dropped  his  membership.*' 


48.  In  GeneraL — Compliance  with  t>ie  terms  and  conditions  that 
mutual  ben^t  societies  may  see  fit  to  impose  upon  membership  is 
absolutely  essential  to  the  continued  enjoyment  of  its  privileges,  pro- 
vided of  course  Uiat  such  conditions  are  not  in  contravention  of  the 
law  of  the  land  or  of  public  policy.'*  If  a  member  thus  fails  to 
comply,  be  may  render  himself  liable  to  either  suspension  or  expulsion 
according  to  the  nature  of  the  particular  violation  and  the  punish- 
ment  prescribed  therefor  by  the  rules  and  regulations  of  the  order. 
The  distinction  between  these  two  forms  of  punishment  is  generally 
recognized  by  the  by-laws  of  most  associations.  "Suspension"  is  a 
temporary  deprivation  of  the  rights  and  privileges  of  memibership; 
whereas  "expulsion"  is  a  complete  disfranchisement  severiitg  Hie  con- 
nection between  the  expelled  member  and  the  lodge,**  but  as  the  dis- 
tinguishing feature  between  the  two  is  the  duration  of  thie' period 
during  which  one  is  deprived  of  the  rights  of  membership,  a  auq>en- 
aion  for  an  indefinite  period  is  practically  equivalent  to  an  ezpuHnon.** 
A  mere  delinquency  of  a  member  ot  a  mutual  benefit  aasociation  i& 

8.  Stariing  v.  Supreme  Coimielil,  «(».,  R.  277. 

108  Mieh.  440,  66  N.  W.  340,  62  A  8.  12.  Gifford         Workmen's    Ben.  ' 

B.  709.               '  Aea'n,  106  Ma.  17,  72  AtL  680, 17  Ann. 

9.  Palmetto  Lodge,  et«.  v.  Hnbbell,  Gas.  1173. 
2  Strob.  L.  (8.  G.)  467,  49  Am.  Dm.  13.  Palmetto  Lodge,  eto.  ▼.  Hnbbell, 


10.  Lehman  v.  Glaxfe,  174  HL  279,  604. 
61  N.  E.  232,  43  L.R.A.  648.  14.  Sapnme  Lodge,  ete.  v.  Esk- 

.  11.  Jones  V.  Supreme  Lodge,  eto.,  holme,  59  N.  J.  L.'  26&  35  AtL  1055, 
236  Dl.  113,  86  N.  E.  191,  127  A  S.  59  A  S.  B.  609. 
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Uie  payment  of  dues  or  aaseasmdnta  does  not  defeat  hk  good  standing 
90  long  aa  he  has  a  right  to  pay  md  the  association  forbeare  to  take 
action.^*  And  it  seems  that  where  the  by-laws  provide  that  a  de- 
Unqcrent  member  shall  be  declared  nonfinancial  when  he  falls  in 
arrears  the  member  does  not  become  noniinanoial  automatically  on 
failure  to  pay  dues  but  only  on  being  so  declared.**  '  In  each  instance 
reference  must  be  had  to  the  constitation  and  by-laws  of  the  par- 
ticular society  to  obtain  a  complete  list  of  the  grounds  upon  which  a 
member  may  be  suspended.  As  a  temporary  deprivation  of  the  righto 
of  membership  with  a  pofflifaility  of  such  deprivation  becoming  per- 
manent is  the  most  effective  means  possessed  by  such  aasodatious 
to  compel  the  payment  of  dues  and  assesmnenta,  failure  to  make  such 
payments  is  invariably  a  cause  for  suspensiou.'''  Ordinarily,  where 
the  association  is  indebted  to  a  member  for  benefits  to  which  he  has 
become  entitled,  his  dues  and  assessments  may  be  set  off  against  the 
same  so  that  their  nonpayment  will  not  warrant  his  suspension ;  but 
where  his  own  lodge  alone,  as  distinguished  from  the  general  assoeia- 
tion,  is  indebted  to  him  and  the  fundamental  law  of  the  association 
makes  the  funds  of  the  supreme  lodge  distinct  from  those  of  t^e 
subordinate  bodies,  then  he  is  not  entitled  to  set  off  against  the  indebt- 
edness of  his  own  lodge  the  dues  or  msessments  he  owes  to  the 
supreme  body  and  his  failure  to  pay  the  same  would  warrant  his 
suspension.^^  To  render  the  failure  of  a  member  to  pay  an  assess- 
ment ground  for  his  suspension,  due  notice  of  its  levy  must  have 
been  given  him,  where  such  notice  is  required  by  the  by-laws  of  fhe 
society,  or  even  where  it  has  become  customary.^'  Mutual  benefit 
associations  frequently  prescribe  certain  rules  for  regulating  the  con- 
duct and  lives  of  their  members,  the  infraction  of  which  is  usually 
made  a  cause  for  i^penrion.  Thus,  for  instance,  it  is  very  common 
for  members  to  be  forbidden  to  engage  in  the  liquor  business  under 
penalty  of  being  suspended  from  the  order.*^ 

49.  Proeedute;  Seeesaity  of  Notice^Although  a  mender  luu  given 
his  society  just  cause  for  suspending  him,  there  must  ordinarily 
be  a  trial  and  conviction,  after  due  notice  to  the  member  of  the 
charges  preferred  against  him,  before  even  a  reprimand  can  be  in- 

16.  JflUy  V.  HweatiBa  (Sty,  ate.,  605  aed  aotok 

Mnt.  Aid  Soc^  120  la.  680,  96  N.  W.  19.  See  infra,  par.  66. 

197,  98  A.  S.  B.  378.  80.  ICoeEBohbaeaher    t.  Supreme 

16.  MnrAhy  t.  ladapflBdeDt  Order,  Goimcdl  Boyal  Leegne,  188  HL  9,  59 

ete.,  77  IGbb.  8a0^  27  Bo.  6^4, 50  L.B.A.  N.  E.  17, 6S  L.B.A.  281;  Qrand  Lodge, 

■lU.  et«.  T.  Haddock,  73  Kan.  35,  82  Pac. 

n.-LomeherT.  Snpreme  Lodge,  ete.,  583,  1  L.Rjk.(N.S,)  1064  and  note; 

72  Ifieh.  3161,  49  N.  Wv  646,  2  L.BwA.  Peterson  v.  Grand  Lodge,  ete.,  36  S. 

a06.  D.  539,  166  N.  W.  70,  LlLA.1916Fr 

18.  Rogeifl  V.  Union  Benev.  Soe.,  No.  751  ' 

2,  lU  Ky.  598, 64  S.  W.  444,66  L.BA.  Nete;.88  A.  S.  R.  717. 
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flicted.^  Moreover,  the  prooedure  proscribed  by  the  rules  and  regula- 
tions  of  the  order  should  be  invariably  followed  ao  that  there  may  be 
no  question  as  to  the  regularity  of  the  proceedings.  There  is,  how- 
ever, an  important  exception  to  the  rule  requiring  a  member  to  be 
accorded  a  hearing,  after  due  notice  thereof ;  and  that  is  where  tiie 
by-law  the  member  has  violated  provides  that  its  infraction  shall 
automatically  suspend  the  offender,  in  which  case  it  is  self-executing 
fuid  there  is  no  necessity  of  giving  him  notice  of  the  charges  and  an 
<^portunity  to  be  heard  in  hia  own  defense.*  Thia  ia  equally  true 
even  where  prior  to  the  adoption  of  the  enactment,  the  member  waa 
entitled  to  notice  and  a  formal  hearing,  provided,  of  course,  that  he 
agreed  at  the  time  of  his  admission  to  be  bound  by  subsequently 
enacted  by-lawg.  Thus  a  by-law  of  a  benefit  society  providing  that 
any  member  engaging  in  the  saloon  business  shall  stand  suspended 
from  that  date,  and  forfeit  all  interest  in  the  beneficiary  fund,  operates, 
without  any  formal  suspenaion  or  notice,  to  forfeit  the  certificate  of 
one  who  had  engaged  in  auch  busineee  before  the  paasage  of  the  by- 
law, where  at  the  time  he  became  a  member  the  by-lawa  prohibited 
members  from  engaging  in  the  saloon  business,  but  provided  in  such 
case  for  formal  suspension  and  notice  thereof,  and  his  application 
for  membership  contained  a  atlpulation  that  he  would  comply  with 
all  laws,  rules,  and  usages  of  the  association  which  were  then  in 
force,  or  which  might  thereafter  be  adopted,  since  the  new  by-law 
created  no  new  ground  of  forfeitiu"e,  but  operated  merely  to  repeal 
the  provisions  of  the  prior  by-law  as  to  the  manner  of  proceeding  in 
case  of  a  violation  of  rules.'  Provisions  of  this  self-executing  character 
are  frequently  met  with  in  relation  to  the  non-payment  of  dues  and 
assessments,  and  the  authorities  are  practically  unanimous  in  holding 
that  a  rule  or  regulation  of  such  an  association  providing  that  a 
member  failing  to  pay  an  assessment  on  or  before  a  specified  day  shall 
stand  suspended  from  all  rights,  benefHa,  and  privileges  of  the  associa- 
tion without  further  notice  is  a  valid  rule  and  self-executing.* 

50.  Waiver  of  Right  to  Suspend; — As -a  waiver  is  the  voluntary 
relinquishment  of  some  right,  benefit,  or  advantage,  which  but  for 
auch  waiver  its  possessbr  would  oUierwiae  have  enjoyed,  and  as  knowl- 

1.  Independent  Order,  flt«.  t.  Zak,  644,  86  A.  S.  R.  687,  53  L.R.A.  861. 
136  111.  185,  26  N.  E.  593,  20  A.  S.  R.     8.  Moeisehbaofaer  V.  Smpreme  Gduii> 

318.  cU  Royal  Lea^nu,  IfiS  BL  9,  60  M.  B. 

a.  BCoersohbaecher     7.     Supreme  17,  62  L.R.A.  281. 
Council  Royal  Ldagne,  188-  111.  0,  69     4.  Grand  Lodge,  ebo.  t.  Manhall,  31 

N.  E.  17,  62  L.R.A.  281;  Edmiston  v.  Ind.  App.  534>  68  N:  £.  606,  09  A. 

The  Homesteaders,  93  Kan.  486,  144  S.  R.  273;  Gifford  v.  Workmen's  Ben. 

Pae.  826,  Ann.  Cas.  1916D  688;  Qif-  Am'n,  105  He.  17,  72  Atl.  680, 17  Ann. 

ford  V.  Workmen's  Ben.  Ass'n,  105  Caa.  1173 ;  Kooher  v.  Supreme  Cotmdl 

Me.  17,  72  Atl.  680, 17  Ann.  Cas.  1173;  CathoUc  Benev.  Legion,  65  N.  J.  L. 

Kocher  t.  Supreme  Council  Catbolie  649,  48  Atl.  544,  86  A.  B.      687,  52 

Benev.  Legion,  66  N.  J.  L.  649, 48  Atl.  LJLA.  861. 
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edge  on  his  part  of  the  existence  of  such  right,  benefit  or  advantage 
ia  essential  to  its  relinquishment,  knowledge,  either  actual  or  con- 
atructivej  on  the  part  of  a  benevolent  asBociation  of  its  right  to  sus- 
pend a  member  is  necessary  to  establish  a  waiver  of  such  right." 
Although  a  member  has  given  the  association  good  cause  for  suspend- 
ing him  and  forfeiting  his  right  to  the  benefits  extended  by  it,  never- 
theless if  the  order,  acting  through  its  ofRoers  and  agents,  is  chargeable 
with  knowledge  the  facts,  and  subsequently  collects  dues  and 
assessments  on  account  of  his  certificate  of  membership  and  retains 
them  without  objection,  until  after  his  death,  then  it  ia  estopped 
from  claiming  a  suspension  and  forfeiture  upon  those  grounds.  Under 
such  circumstances  the  association  is  deemed  to  have  waived  its  right 
to  insist  upon  a  suspension,  for  knowledge  on  the  part  of  the  agent, 
coming  to  him  in  the  course  of  his  employment,  is  imputable  to  his 
principal*  Thus,  where  a  stibordinate  lodge  is  the  agent  of  the 
supreme  body  for  the  collection  of  dues  and  assessments,  it  may 
waive  the  association's  right  to  suspend  a  member  because  of  his 
ftdluTB  to  pay  an  assessment  promptly,  by  receiving  a  delinquent 
payment.'  Moreover,  although  the  by-laws  of  the  association  provide 
for  the  suspension  of  members  who  fail  to  pay  their  dues  attd  asse8»- 
ments  promptly,  the  right  to  do  so  may  be  loat  where  it- has  become 
customary  to  receive  delinquent  |>ayment8.*  The  praotice  of  receiving 
assessments  after  their  maturity  must  have  been  known  to  the  member, 
however,  and  must  have  amounted  to  a  general  custom  as  distin- 
guished from  indulgences  in  certain  instances.  Evidence  tiiat  in 
c^i-ain  instances  overdue  assessments  were  accepted,  and  ncr^nispen- 
sion  insisted  upon,  is  not  a  waiver  of  prompt  payment  of  other  assess- 
ments which  the  association  declines  to  accept.*  There  is  some  author- 
ity, however,  to  the  effect  that  the  laws  of  an  association  may  be  so 
positive  and  explicit  that  the  association's  right  to  inrast  upon  a 
suspensipn  and  forfeiture  cannot  be  waived  by  the  acceptance  of  dues 
by  an  officer  or  subordinate  lodge,  or  by  a  course  of  condnet  on  their 
part  in  permitting  delinquent  dues  to-  be  paid.**  But  it  -  has  been 

6.  Oiffoid  V.  WorloDeD'B  Ben.  Aas'n,  See  alsd  infntj  par.  76. 

106  Me.  17,  72  AtL  680,  17  Ann.  Cas.  8.  Trotter  v.  Grand  Lodge,  ete.,  133 

1173;  Koehler  v.  Modern  Brotherhood,  la.  613,  109  N.  W.  1099, 11  Ann.  Cas. 

160  Mich.  180,  125  N.  W.  40,  136  A,  633,  7  L.B.A.(N.S.)  669;  VmUa 


6.  HientoD  v.  Sovereign  Camp  Wood-  Pao:  160,  3  Ann.  Cas.  53C 

men  of  World,  87  Neb.  652, 127  N.  "W.     Notei:   4   L.R.A.(N.S.)   422;  88 

869,  138  A.  S.  R.  600;  Peterson  v.  L.B.A.(K.S.)  675. 

Gnad  Lodge,  etc.,  36  S.  D.  539,  156     9.  Note :  11  Ann.  Cas.  642. 

N;  W.  70,  LB-Aa916F  751  and  note.  10.  Royri  Highlanders  t.  Soovill,  66 
Not«:  llAim.  Cas.  639.  Neb.  213,  92  N.  W.  206,  4  L.BJL 

And  see  infra,  par.  73,  74.  (N.S.)  421  and  note. 

7.  Jones  v.  Supreme  Lodge,  etc,  236     Note:  11  Ann.  Cas.  641. 
m.  113, 86  N.  E.  191, 127  A.  S.  B.  277. 


8.  B.  424. 
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held  that  such  limitatiojls  do  not  ordinarily  ^ply  to  the  executive 
heads  of  the  association,  and  that  ap  <^cer  of  a  mutual  benefit  associa- 
tion who  is  its  executive  head,  keeping  ite  records,  holding  its  funds 
in  trust,  and  paying  out  the  same  on  E^provaJ,  has  power  to  bind 
tiie  association  by  waiving  its  right  to  insist  upon  a  suspension.'*  Of 
course^  the  authority  of  the  local  lodge  or  agent  is  absolutely  imma: 
terial  where  the  supreme  body,  instead  of  repudiating  the  act  of  the 
local  agent  in  receiving  arrears  from  a  delinquent  member,  retains 
the'money.*' 

51.  Reinstatement  of  Suspended  Members  Generally. — The  man- 
ner in  which  a  suspended  member  of  a  mutual  benefit  society  may 
be  reinstated  and  tibe  terms  and  conditions  upon  which  he  may  regain 
the  full  enjoyment  of  the  rights  and  privileges  of  meml^rship  vary 
in  each  particular  instance  according  to  the  rules  and  regulations  of 
the  particular  oiganization.  It  not  inirequoatly  happens  that  the 
period  during  which  a  suspended  member  may  be  restored  to  good 
standing  is  Umited  in  duration,^'  and,  moreover,  he  is  usually  required 
to  furnish  a  certificate  of  good  health  and  pay  all  dues  and  assess- 
menta  which  were  in  arrears  at  the  time  of  his  suspension  together 
with  all  those  that  have  accrued  during  the  interim.'^  In  some  juria- 
dictions  it  is  held  that  subordinate  lodges  and  of!]cers  cannot  waive 
any  of  the  requirements  specified  by  the  constitution  and  by-laws 
of  the  association  as  prerequisites  to  the  right  to  reinstatement.  Thus 
where  the  constitution  or  by-laws  of  the  association  suspend  a  member 
ipso  facto  for  the  noi^)ayment  of  dues  or  assessments  within  a  stated 
time  and  provide  the  conditions  of  his  reinstatenient,  the  acceptance 
by  die  subordinate  lodge  or  an  officer  thereof  of  the  delinquent  dues 
of  the  member  without  requiring  compliance  with  the  conditions  of 
reinstatement  does  not  cause  a  waiver  or  estop  the  association  to  rely 
on  the  forfeiture.'*  There  are,  however,  decisions  to  the  effect  that  a 
by-law  of  a  benevolent  asaodation,  in  relation  to  the  reinstatement 
of  delinquent  members-  upon  payment  of  arreari^es,  which  provides 
that  the  receipt  and  retention  of  such  assessments  or  dues  in  case 

11.  Notes:  52  A.  8.  B.  559;  U  Ann.  1916D  6884  Royal  Highlanders  v.  Sco~ 
Caa.  545.  viU,  66  Neb.  213,  92  N.  W.  206,  4 

12.  Note:  11  Ann.  Caa.  645.  L.R.A.(N.S.)  421;  Kooher  v.  Suprem* 
IS.  Trotter  t.  Grand  Ijodge,  ete.,  132  Council  Catholic  Benev.  L^on,  65  N. 

la.  513, 109  N.  W.  1099, 11  Ann.  Caa.  J.  L.  649,  48  AU.  544,  86  A.  S.  R.  687, 
S33,  7  L.R.A.(N.S.)  569;  Walker  v.  52  LJl.A.  861;  Sheridan  v.  Modem 
United  Order  of  Golden  iStar,  212  Woodmen  of  America,  44  Wash.  280, 
Mass.  289,  98  N.  E.  1039,  Ann.  Cas.  87  Pac.  127, 120  A.  S.  E.  587, 7  ULA. 
1913D  345;  Sheridan  V.  Modern  Wood-  (N.S.)  973. 

men  of  America,  44  Wash.  230, 87  Pac.  15.  Bixler  v.  Modem  Woodmen  of 
157,  120.A.  S.  R.  987,  7  L.R.A.(N.S.)  America,  112  Va.  678,  72  S.  B.  704  38 
973.  L.R.A.(NA)  571  and  note. 

EdTnt«t*n  r..The  Homesteaders,     Note:  £L  Aon.  Cas.  545. 
93  Kan.  48fi,  144  Pae.  826,  Aim.  Cas. 
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the  sHspended  member  is  not  in  good  health  shall  not  have  the  effect 
«f  reingtating  said  member  or  of  entitling  him  or  hiB  ben^ciaries  to 
any  rights  under  his  benefit  certificate,  cannot  be  upheld,  and  that 
hj  the  receipt  and  retention  of  the  delinquent  asseBSments  and  due^ 
the  society  ^tops  itnlf  from  questioning  the  reinstatement  of  the 
member.^*  In  like  manner,  H  has  been  held  in  a  number  of  juris- 
dictions tbat  a  local  agent  may  waive  &e  health  requirements  pre- 
scribed for  reinstatement  where  he  receives  payment  of  all  arrearages 
without  inquiring  as  to  the  member's  healtit,^'  or  where  be  does  so 
with  full  biowledge  of  tiie  fact  that  tiie  member  is  met  at  the  time, 
and  thMe  is  no  fraud  on  Uie  latter's  put.^*  It  has  also  been  decided 
that  a  benefit  society  is  estopped  to  deny  recovery  to  an  injured  mem- 
ber according  to  the  terms  of  his  certificate,  where,  after  suspension, 
he  i^lied  for  runstatement  and  was  informed  by  the  local  lodge 
that  he  bad  been  rrinatated,  and  thereafter  regularly  paid  his  dues, 
although  the  supreme  body  had  refused  to  grant  the  reinstatement 
and  placed  the  duee  to  the  general  credit  of  the  local  lodge.  ^*  But, 
where  the  delinquent  duee  of  a  suspended  member  are  paid  by  a 
relative  when  he  is  moribund  and  hence  not  entitied-to  reinstatement, 
it  has  been  held  that  the  acceptance  t^OTOof  by  an  officer  of  the  associa- 
tion who  is  totally  ignorant  of  the  member's  conditiqn  does  not 
amount  to  a  waiver  of  the  usual  requirements  and  hence  does  not 
effect  a  reinstatement.'*  It  seems,  however,  that  the  payment  of  an 
ass^ment  or  dues  to  a  benefit  society  by  a  collector  for  a  delinquent 
member  is  valid  and  suffici«2t  to  bring  about  a  reinstatemoDt  when 
made  in  good  faith  and  without  intent  to  defraud  or  injure  the 
society.'  As  the  suspension  of  a  member  is  a  matter  of  discipline, 
the  courts  will  not  <»:dinarily  interfere  therein  if  the  prooeediugs  arc 
regular  and  according  to  the  law  of  the  order,'  but  where  propwty 
rights  are  involved,  a  member  wrongfully  suqMnded  maj  resort  to 
the  civil  courts.' 

52.  Survival  of  Right  to  Reiactatem«Bt.«Aeoording  to  the 
weight  of  authority,  the  right  of  a  suspended  member  to  be  restored 
to  good,  standing  cannot  be  r^arded  oiher  than  as  a  purely  personal 
right  which  does  not  survive  his  decease,  and  neither  a  relative,  agent, 
beneficiary,  nor  personal  representative  of  the  deceased  member  can 

M.  Sdnister  v.  Knights  ft  Ladies  of  Loemotive  S^ranen,  etc.,  70  Wash.  76, 
Seenrity,  60  Wesh.  42,  UO  Pae.  680,  126  Ffto.  82,  41  L.R.A.(N.S.)  320. 
140  A.  6.  B.  905.  90.  Koehler  v.  Modeim  Brotheiliood 

17.  Note:  U  Aim.  Cas.  540.  of  America,  160  Uioh.  180, 125  N.  W. 

18.  Heatoa    v.    Bovoreign    Camp  48,  1B6  A.  S.  B.  421 

Woodmen  of  Wot4d,  87  Neb.  562, 127     1.  Walknr  v.  United  Order,  212 

N.  W.  860,  188  A.  S.  H.  600.  Mass.  280,  98  N.  B.  1038,  Ann.  Cas. 

Notes:  140  A.  8.  a  909;  38  L3.A.  1913D  346  and  note. 
(N.S.)  G73.  a.  See  snpra,  par.  37. 

19.  Kcftardson  t.  BvotheAoed  of     8.  See  mm,  par.  Sft*  '  * 
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secure  his  mnstatement  by  payment  of  his  ddinquent  dued  and  aeseee- 
meats.*  Consequently,  it  is  absolutely  immaterial  whether  at  tho 
time  of  his  decease  Uie  period  during  which  he  might  have  been 
reinstated  if  alivi^  had  expired  or  not.  Thus,  where  a  member  of  n 
mutual  insurance  company  is  suspended  for  nonpayment  of  assess- 
ments, and  neglects  during  his  lifetime  to  secure  his  reinstatement 
in  accordance  with  the  terms  of  his  benefit  certificate  axtd  the  pro- 
visions of  the  order,  his  restoration  to  membership  cannot  be  effected 
after  his  death  by  payment  of  the  sum  due  from  him  to  the  company 
at  the  time  of  his  death,  though  the  period  within  which,  if  alive,  he 
could  have  secured  his  reinstatement  has  not  yet  expired,"  There  ia, 
however,  autiiority  to  the  effect  that  wh^  the  contract  must  be  con- 
strued as  giving  a  member  an  absolute  right  to  reinstatement^  upon 
the  presentation  of  valid  reasons  to  the  officers  of  ^e  assotoation  for 
failure  to  pay  an  assessment,  the  death  of  the  insured  does  not  alter 
the  contract  obligations  of  the  as8ocia4ion.,  and  hence  that  tibe  legal 
right  to  reinstatement  or  to  have  the  oontract  declared  to  be  in  full 
force  doee  not  die  with  the  delinquent  member,  but  passes  to  the 
l^enefioiaiy  under  the  contract.' 

Expulsion  of  Member» 

53.  In  GeneraL — Mutual  benefit  societies  usually  reserve  to  them- 
selves by  their  constitution  and  by-laws  authority  to  proceed  t^inst 
their  members  for  offenses  against  the  rules  and  regulations  of  the 
order  and  to  expel  them  if  guilty,'  and  it  has  been  held  that  if  the 
language  of  the  rules  gives  an  unconditional  and  absolute  power  to 
oxpel  a  member  from  the  society  expulsions  mode  thereunder  cannot 
l)e  questioned.*.  Some  anfhoritiee  have  doubted  whether,  in  the 
absence  of  any  provision  in  the  constitution  or  by-la\v9  of  a  voluntary 
association  giving  the  members  the  power  of  expoMon,  there  is  any 
inherfflit  power  in  the  majority  to  expel  a  member,  but  while  this 
question  has  not  ^sparently  been  directly  decided  the  dicta  of  the 
American  courts  farar  the  eadatence  of  such  power.*  In  the  ease  of 
incorporated  associations  it  is  generally  held  that  the  power  of  expul- 
sion is  inherent,  as  the  association  must  have  the  power  to  relieve 
itself  of  its  discOTdant  elements  in  order  that  harmony  may  prevaiL'* 

4.  Oifford  v.  "Vforkmea^e  Ben.  jus's,  7.  ^buwon  v.  Templar  Lodge,  ^c, 
105  Me.  17,  72  Atl  680,  17  Ann.  Gas.  U7  Gal.  370,  49  Paer370,  G9  A.  8.  a. 
1173  and  note;  Supreme  Conmuuidery,  193. 

etc.  v.  Bamaid,  26  App.  Gas.  (D.  G.)     8.  Note:  60  Am.  Bep.  314 
169,  6  Ann.  Gas.  694  and  note.  9.  Note:  7  A.  S.  R.  166. 

6.  Clifford  v.  Workmen's  Ben.  Ass'n,  10.  Otto  v.  Joameymen  Tailori* 
105  Me.  17,  72  Atl.  660,  17  Ann.  Gas.  Protective,  etc.,  Union,  75  Gal  308,  17 
1173.  Pao.  217,  7  A.  S.  R.  156 ;  Del  Ponte  v. 

Note:  6  Ann..  Gas.  698.  Societa  Italiana  Di  M.  S.  Ougfieino 

6.  Note:  6  Aon.  <;Ba.  088,  Mazvooi,  S7  a  L  1, .80  AU.  287,  U4 
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Tht  authority  of  an  aasodation  of  this  character  to  expel  a  member 
doee  not  exist  by  virtue  of  the  general  law  of  the  land,  but  rather 

by  virtue  of  the  contract  of  membership  as  expressed  in  the  charter, 
constitution,  and  by-laws  of  the  asBociation.*'  It  has  been  held  that 
the  failure  of  a  m^ber  to  i^pear  and  answer  the  charges  against 
him  is  not  excused  by  his  insanity,  and  the  assodation  may  regularly 
proceed,  according  to  its  laws,  to  c(mvict  and  punish  him  by  expul- 
sion.'* As  a  general  rule  expulsion  from  a  local  lo<^  effects  one's 
expulsion  from  the  entire  organization.^* 

54.  Gnmnds  for  Expulsion. — As  the  power  of  benevolent  and  bene- 
ficial associations  to  expel  members  is  not  derived  from  the  state,  but 
rests  upon  the  agreement  of  the  members  themselves,*^  reference  must 
be  had  to  their  charter  or  articles  of  association  and  their  c<mstitution 
and  by-laws  in  order  to  determine  the  right  of  expulsion  in  a  par- 
ticular case.  It  is  competent  for  assodations  and  corporations  of  this 
characteaf  to  select  such  grounds  for  expul^on  as  they  may  see  fit," 
provided,  of  course,  that  they  are  not  in  contravention  of  the  law  of 
the  land  or  of  public  policy,^*  and  these  grounds  vary  with  practically 
every  association.  It  frequently  happens  that  loss  of  one  of  the  chief 
qualifications  required  for  admission  into  the  order  in  the  first  in- 
stance is  made  a  cause  for  expulsion.*'  Thus,  where  applicants  for 
membersh^  are  required  to  be  of  a  particular  religious  belief,  loss  of 
that  belief  may  be  declared  ground  for  expulsion.**  It  is  alao  some- 
times provided  that  the  medical  board  of  an  order  may  reconsider 
any  medical  examination  within  a  certain  time  after  passing  the  same 
and,  if  sufficient  cause  existed  at  the  time  of  the  fficamination  to  have 
rejected  it,  may  reject  it,  whereupon  the  assured  will  cease  to  be  a 
beneficiary  member  of  the  society.**  In  order  to  enforce  compliance 
with  their  various  rules  and  regulations,  violation  thereof  is  usually 
punished  with  expulsion.**   Thus  a  violation  of  a  rule  forbidding 

A.  8.  B.  17  and  note,  70  L.B.A.  188.  Mo.  653,  25  S.  W.  390,  26  L.R.A.  149; 

Kota:  63  Am.  Dee.  773.  Franta  v.  Bohemian  Roman  Catholic 

11.  Otto   V.   Journeymen    Tailors'  Gent.  Union,  164  Mo.  304,  63  S.  W. 

ProteetiT^  eto.,  Union,  76  Cal.  308,  17  1100,  86  A.  S.  R.  6U,  54  T.,R.A.  723. 

Pa&  217, 7  A.  B.  R.  156;  Qnnd  Orove,  18.  Franta   v.   Bohemian  Roman 

etc  V.  Garibaldi  Qrove  No.  71, 130  Cal.  OathoUe  Cent.  Union,  164  Mo.  304,  63 

116,  62  Pae.  486,  80  A.  8.  R.  80.  S.  W.  1100,  86  A.  8.  B.  6U,  64  U&A. 

Note:  114  A.  S.  E.  25.  723. 

11  NoCw:  7  A.  8.  R.  167;  40  UR.A.  IB.  Gifaroy  v.  Snpreme  Gt,  etc.,  76 

871.  K.  J.  L.  684,  67  Atl.  1037,  U  IxR^ 

15.  EUexbeT.Fatut,119Ho.«58,26  (N.S.)  632. 

8.  W.  890,  26  L.R.A.  149.  SO.  Otto        Joomefymen  Tailon' 

14.  See  supra,  par.  63.  Protective,  ete..  Union,  76  Cal.  308, 17 

.    16.  Note:  114  A.  S.  R.  26.  Pae.  217,  7  A.  8.  R,  156;  Soeiety  fat 

16.  Note:  50  A.  S.  R.  202.  Visitation  of  Siek,  ete.  v.  Com.,  62  Pa. 

17.  ManurkiewieK  v.  St.  AMberttu  St.  125,  91  Am.  Dae.  130. 
Aid  Soc.,  127  Mieb.  146,  80  N.  W.  543,  Note:  114  A.  CL  B.  38. 

64  TiR  A,  737;  Sainbe  v.  Taast,  119  .  . 
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members  to  engage  in  the  liquqr  business,'  or  to  texid  bar,  may  be 
punished  by  expulaion  from  the  order.  It  has  been  held,  however, 
that  making  occaaioual  sales  of  Uquor  in  a  aaloon  during  the  absence 
of  one's  employer  does  not  amount  to  tending  bar,  for  engaging 
in  an  employment  or  occupation  prohibited  by  Uie  conditions  of 
a  contract  of  membership  must  be  held  to  have  reference  to  the 
vocation  or  calling  to  which  an  insured  devot«a  himself  with  some 
degree  of  permanency  for  hire  or  profit,  azkd  it  does  not  refer  to 
acts  which  are  simply  incidentally  connected  with  a  regular  employ- 
menl'  As  the  strength  of  a  ben^cial  aasociation  lies  in  its  cohesive 
and  expansive  qualities,  or  its  capacity  to  increase  and  bold  its  mem- 
bership, anything  that  tends  to  loosen  the  bond  of  fellowsh^  that 
binds  the  members  together  is  injurious  to  the  welfare  of  the  society. 
Consequentiy  it  is  perfectly  proper  for  an  aasociation  to  provide  for 
the  exfHilsion  of  members  whose  conduct  cauaes  diseensiwa  and  dia* 
orders  in  the  midst  of  \he  association.*  Moreover,  a  provision  in  the 
constitution  of  a  mutual  benefit  association  which  prescribes  tiie 
penalty  of  expulsion  against  members  who  impugn  or  stain  the  honor 
or  fair  name  of  the  society  by  word  or  act  is  proper  though  it  refers  to 
acts  and  words,  not  in  debate  at  meetings  of  the  society  among 
its  own  members,  but  with  or  in  the  presence  of  persons  outside  the 
society.*  So,  an  association  may  provide  for  the  ocpulsion  of  members 
who  are  guilty  of  debauchery,  drunkenness,  or  fighting.*  Expolaioa 
is  also  invariably  resorted  to  as  a  final  means  of  coercing  the  payment 
of  dues  and  assessmente  where  a  member  neglects  to  pay  them  for  a 
specified  time.*  Where,  howev^,  a  mutual  benefit  society  relics 
upon  the  failure  of  any  member  to  pay  his  assessment  as  a  forfeiture 
of  his  membership  and  benefits  under  its  charter,  it  must  show 
affirmatively  that  the  assessment  was  made  in  the  mode  pointed  out 
in  the  charter,  otherwise  the  member  cannot  be  said  to  be  in  default.' 
Under  no  circumstances  can  an  order  nominally  punish  a  member 
by  expulsion  for  an  offense  for  which  such  punishment  is  propw,  if 

1.  EUerbe  v.  Faust,  119  Ho.  663,  25  $61,  12  Ann.  Gas.  636,  10  L.R.A. 

S.  W.  890,  26  L.R.A.  149;  Langneeker  (N.9.)  136;  BJa^k,  etc.,  &o«.  v.  Van- 

T.  Grand  Lodge,  etc.,  Ill  Wis.  279,  87  dyke,  2  Whart.  (Pa.)  309, 30  Am;  Dm. 

N.  W.  293,  87  A.  S.  B.  860,  56  LJtJL  263. 

185.  6.  L^an  v.  Claric,  174  SI.  279,  51 


2.  atevens  Modem  Woodmen  of  Bamey,  119  Mo.  632,  26  S.  W.  S84,  23 
Ameiiea,  127  Wis.  606, 107  N.  W.  8,  T  L.R.A.  435 ;  In  re  Hntual  Ben^t  Co.'s 


3.  Del  Ponte  v.  Societa  Itatiana  Di  A.  S.  B.  814;  L'Union  St.  Jean  Bap- 
M.  S.  Ougliemo  Mareoni,  27  B.  I.  1,  tiste  De  Pawtuefcet  v.  Ostigny,  25  R. 
60  Atl.  237, 114  A.  S.  B.  17,  70  L.B.A.  I.  478,  66  Atl  681,  106  A.  -S.  R.  809, 


6.  Modem  Woodmen  of  Ainniea  t.  League,  199  lU.  SBS,  66  N.  £.  338,  91 
Breckenridgtt,  75  Kan.  373,  89  Pac  A.'S.  a.}27« 

IStt 


Note:  114  A.  S.  R.  30. 


N.  E.  222,  43  L.R.A.  648;  EUvbe  v. 


Ann.  Cas.  566  and  note. 


Petitton,  174  Pa.  St  1,  34  AU.  283,  52 


188.. 

4.  Note:  114  A.  8.  R.  28. 


1  Ann.  Caa.  401,  64  L.BA.  168. 
7.  Grooin  t.  Snpnme  GviueU  Boyal 
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t^e  offense  really  committciGl  hy  hkn  was  oi  a  ^ffeieni  cliaracter  and 
panishable  hj  fine  oniy.^  Where  the  rules  and  regalationa  of  a  ixfutual 
benefit  society  ue  sileot  upon  the  power  of  expul^on  or  grant  it  in 
genwal  terms  and  do  not  specify  the  causes  for  which  a  member  can 
be  expelled,  that  power  can  only  be  exercised  where  a  member  haa 
been  guilty  of  some  offence  of  an  infamous  nature  indictable  at  com- 
mon law  or  haa  done  some  act'  subversive  of  the  fundaTnental  objects 
of  the  society.*  A  member's  conduct  is  not  snb^ersive  of  the  funda- 
mental objects  of  the  association  so  as  to  warrant  his  expulsion,  merely 
Jbecause  be  issues  a  manifesto  critieising  the  moilagdment  of  the  order, 
and  inviting  otbtt  members  thereof  to  participate  in  a  meeting  at 
which  matters  affecting  the  interest  of  the  organization  would  be  dis- 
cussed, wherie  there  is  nothing  to  show  that  the  manifesto  tended  to 
disrupt  or  destroy  the  association,  or  to  cause  the  withdrawal  of  any 
of  its  members.''  ^Similarly  if  a  member  of  a  society,  just  prior  to  an 
election  therein,  circulates  literature  criticising  the  offioos  of  the 
^oci^  and  proposing  an  opposite  ticket,  his  conduct  in  doing  so 
does  not  warrant  his  expulsion,  in  the  absence  of  an  express  proviaim 
to  that  effect  in  the  constitution  and  by-laws  of  the  order. 

55.  Proc6dun.**-A  member  of  a  mutual  benefit  society  against 
whom  proceedings  are  pending,  which  have  for  their  object  his  ex- 
pulsion, is  entitled  to  make  such  defense  as  he  may  have  to  the 
charges  upon  which  tfie  proceedings  are  based  and  must  therefore  be 
accorded  a  hearing,"  ^d  if  he  is  expelled  without  being  afforded 
an  opportunity  to  submit  his  defense,  the  expulsion  is  void,  for  he  is 
thereby  deprived  of  a  substantial  right  which  the  ordinary  principles 
of  justice  require  that  he  shall  be  permitted  to  enjoy."  It  has  been 
held  that  even  though  the  accused  membw  does  not  appear  proof 
should  be  required  to  establish  the  charges  against  him,  and  that  a 
aoc'iety  has  no  right  to  expel  a  member  without  proving  such  accusa- 
tions merely  because  he  does  not  appear  to  answer  them.  If,  however, 
a  m^ember  admits  the  offense  warranting  his  expulsion,  it  is  then 

1  Note:  59  A.  S.  R.  201.  486,  80  A.  B.  R.  80  and  note;  Inde- 

9.  Otto  V.  Journeymen  Tailwrf  Pro-  pendent  Order  of  Foresters  v.  Zak,  136 
tective,  etc.,  Umon,  75  CaL  308,  17  III.  185,  26  N.  E.  593,  29  A.  S.  R.  318; 
Pac.  217,  7  A.  S.  B.  156;  Grand  Grove,  Malmsted  Minneapolis  Aerie  No.  34, 
etc.  V.  Garibaldi  Gn>ve^  130  Cai.  UO,  «tc..  Ill  Miqn.  119, 126  N.  W.  48fi,  4-37 
62  Pac.  486,  80  A.  S.  R.  80;  Weisa  v.  A.  S.  B*  542;  Waehtel  v.  Noah  Wid- 
Musical  Hut.  ProfcecUve  Union,  189  Pa.  ows,  etc,  Beaev.  So«.,  B4  N.  T.  28,  38 
St.  446,  42  AU.  118.  69  A.  S.  B.  820.  Am.  Rep.  478;  Langneeker  v.  Grand 

Note:  114  A.  S.  R.  27.  Lodge,  ete.,  Ill  "Wis.  279,  87  K  W. 

10.  Weiss  V.  Musical  Mut.  Protective  293,  87  A.  S.  B.  860,  55  L.R.A.  186. 
Union,  189  Pa.  St  446, 43  Ati.  m,  ^  Notes :  7  A.  8.  R.  167;  18  A.  S.  R. 
A.  S.  R.  820.  301 ;  59  A.  S.  R.  202;  114  A.  S.  B.  27; 

IL  Note :  114  A.  S.  R.  28.  49  L.R.A.  363. 

12.  Grand  Grove,  etc.  t.  Garibaldi  '  13.  Kotei:  49,t.BJU  363;.52  LJI.A. 
Grove  No.  71,  130  Cal.  116,  62  Pac.  813  et  seq.  ' 
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unneceasary  that  he  should  have  a  fonnal  heazing  and  trial,  because 

he,  in  effect,  pleads  guilty.^^  Inasmuch  as  a  member  is  entitled  to  a 
hearing,  the  power  of  expulsion  must  be  exercised  during  his  lifetime 
or  not  at  all.'*  Furthermore,  such  poww  must  be  exercised  in  the 
manner  prescribed  by  the  rules  and  rQguIati<His  of  the  association," 
and,  if  the  by-laws  of  the  association  require  diat  the  expulsion  must 
be  founded  upon  sufficient  evidence,  it  must  appear  that  evidence 
was  received  at  the  hearing  and  that  it  was  deemed  dufficienf  So 
the  expulsion  of  a  member  by  a  mere  vote  of  the  order,  upon  a  motion 
made  for  that  purpose,  is  void  when  the  by-laws  require  charges  in 
writing  to  be  preferred  and  notice  thereof  to  be  swved  on  him,  as 
well  as  notice  of  the  time  and  place  of  trial.'*  The  power  of  expulsion 
may  properly  be  vested  in  a  board  of  directors  or  in  a  committee; 
and  even  where  it  is  not  so  vested,  it  is  a  proper  method  of  ptooedtzre 
to  take  the  testimony  bearing  on  the  charges  through  the  agency  of 
a  committee,  providied  it  is  afterwards  submitted  to  and  considered 
by  the  members  of  the  association  at  a  general  meeting^*  If  the 
method  of  trial  is  not  regulated  by  the  laws  of  the  association,  it  sbould 
be  analogous  to  ordinary  judicial  proceedings,  so  far  at  least  as  to 
promote  subetautial  justice.^  The  attempt  of  the  grand  secretary  of 
a  fraternal  society  to  expel  a  member  is  without  effecf  where,  by  the 
laws  of  the  order,  such  power  is  vested  only  in  the  general  council 
or  board  of  directors.*  Of  course,  the  rules  of  procedure  governing 
exptilsion  xnxisi  conform  to  ^e  laws  of  the  land.  Thus  where  a  mem- 
ber refuses  to  submit  to  the  ceremony  of  expulsion  established  by  I2ie 
association  because  it  involves  a  battery,  it  cannot  be  lawfully  in- 
flicted.* It  is  no  objection  to  the  validity  of  the  proceedings,  however, 
that  they  were  conducted  on  Sunday,  as  they  are  not  judicial  proceed- 
ings within  the  meaning  of  the  old  inhibition  of, the  common  law, 
and  for  the  further  reason  that  such  societies  are  in  the  nature  <tf 
(diaritablo  organisationa*  Do  establish  the  expulsion  of  a  member, 

14.  Note:  7  A.  S.  R.  167.  17.  Society  for  TisiUtioii  of  Sktk, 

15.  Langnec&er  v.  Qrand  Lodge,  etc.,  ete.  v.  Com.,  62  Pa.  St  125,  91  Am. 
ill  Wifl.  279,  87  N.  W.  293,  87  A.  8.  Dec.  139. 

R.  860,  65  L.R.A.  185.  *  Note:  59  A.  S.  R.  203. 

16.  Qrand  Grove,  ete.  v.  Garibaldi  18.  Byram  v.  Sovereign  Camp,  etc.. 
Grove,  No,  71,  130  Cal.  116,  62  Pac'  108  la.  430, 79  N.  W.  144,  75  A.  8.  B. 
486,  SO  A.  S.  R.  80;  Byram  v.  Sover-  265. 

eign  Camp,  etc.,  108  la.  430,  79  N.  W.  19.  Note:  U4  A.  8.  R.  26. 

144,  76  A.  S.  R.  265;  Snpieme  Lodge,  20.  Note:  52  L.R.A.(N.S.)  813. 

etc.  V.  Eskholme,  59  K.  J.  L.  255,  35  1.  Lane  v.  Grand  Fraternitv,  132 

Atl.  1056,  59  A.  S.  R.  609;  Society  for  Tenn.  235,  177  S.  W.  941,  Ann.  Caa. 

"Twitation  of  Sick,  etc.  v.  Coti.,  62  Pa.  1917A  378,  L.R.A.1915F  1056. 

St  125,  91  Am.  Dec  139.  2.  Note:  7  A.  S.  R.  165. 

Not«:  59  A.  8.  R.  203;  114  A.  .3.  Pepin  v.  Societe  St  Jean  Bap- 

6.  R.  280  ;  62  L.R.A.(N.8.)   813,  tiste,  24  a  L  550, 54  Atl.  ^,  60  L.R.A. 

814l  626. 
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tibs  minuteft,  proceedings  or  reoorda  of  the  ordei;  itpeU  should  be 
i&koduced  sand  not  the  oral  testuoony  of  its  officeis  and  members.^ 

56.  Kotke^It  is  generally  a  condition  precedent  to  the  legal  expul- 
non  of  a  member  from  a  benevolent  and  beneficial  association  that 
he  be  given  notice  of  the  charges  brought  against  him,  and  of  the 
time  and  place  of  Ihe  action  to  be  taken  ,vt:poik  the  same.*  Such  notice 
is  usually  held  necessary  whether  the  by-laws  of  the  particular  or^tnir 
sation  provide  for  it  or  not,  and  not  to  be  duipenaed  with  even  though 
the  rules  of  the  order  authorize  the  expulsion  of  a  member  without 
itf  as.  any  enactment  to  that  effect  will  be  considered  illegal  aod  void 

the  courts.*  There  aie,  however,  decisions  to  the  effect  tha^, where 
the  rules  and  r^ulations  of  the  superior  body  of  a  benevolent  aseociar 
tion  declare  a  healing  before  expulsion  shall  not  be  necessary  where 
a  member  has  been  expdled  by  his  own  lodge,  a  member  who  is 
expelled  from  a  subordinate  lodge  may  be  expelled  from  the  superior 
body  witiiout  notice.'  Althou^  the  notice,  should  contain  a  copy 
of  the  accusations,®  if  the  nature  of  the  charges  cap  be  gathered  there- 
from it  is  not  insufficient  by  reason  of  its  failure  to  set  them  fort^  in 
a  forraal  manner.*  The  notice  should  also  conform  to  and  be  given 
in  the  ZQamier  prescribed  by  the  constitution  and  by-laws  of  the  par- 
ticular organisfUion.^*  Thus,  if  a  member  of  a  benefit  association  is 
«ntitled,  under  its  by-laws,  to  have  charges  in  writing  preferred  and 
notice  thereof  served  on  him,  as  well  ap  notice  of  the  time  and  place 
of  trial,  these  are  jurisdictional  facts  which  the  association  cannot 
disregard,  except  at  the  risk  of  having  any  expuMon  declared  nuU 
and  void.i'  Where  no  provisioiia  are  made  by  the  rules  of  the  aaaoda- 
tion  as  to  the  form  and  suffieieiicy  of  the  notice,  the  courts  will  deter^ 
mice  its  reasonablawss,"  but  the  question  as  to  whether  or  not  any 
notice  was  given  is  one  of  fact  and  not  of  law.^^  It  would  seem  that 

-  4.  iBclepeadeiit  Onkar  of  Fuiisafaw  .li.BX(N3.)  83JI           ,  . 

V.  Zak,  136  HI.  186,  26  N.  £.  593,  29  7.  Note:  7  A.  S.  B.  167. 

A.  S.  R.  318.  8.  Weiss  v.  Itasieal  Hut  ProteeBve 

5.  Qnmd  Otove,  etc  v.  Garibaldi  Union,  189  Pa.  St  446, 42  AtL  118,  69 

OioTe,  No.  71,  ISO  Gal.  116,  62  Pae.  A.  S.  B.  829. 

48&  80  A.  S.  R.  SO  and  aota;  Sttpxcme  9.  Pepin  v.  Soeiete  St.-  Jean  Bap- 

Lo4g;e,.ata.  v.  Eakhebiw^  80  N.  J.  U  tiate^  24  R.  L  650, 64  AtL  47, 60  LJiX 


365,  35  AiL  1066,  69  A.  S.  B.  600; 

Waddel  v.  Nbdi  Widowa,  ate.,  Soe.,  84  Note:  62  L.B.A.(N.S.)  813. 

K.  Y.  28^  38  An.  Rep.  478;  Langneflk-  10.  Bynm  v.  SovereigD  Cmmp,  etc., 

ar  V.  Qrand  U»dg«,  efes.,  Ul  Wis.  279,  108  la.  430,  79  N.  W.  Ui,  76  A. 

87  N.  W.  203,  87  A.  &  B.  860.  66  &  B.  265. 

L.B.A.  186.  Kotea:  7  A.  S.  B.  lOT;  49  L.RJL 
Kolaa:  7  A.  8.  R..167;  18  A.  S.  R. 


301;  60  A.  a  R.  202;  76  A.  S.  B.  273;     11.  Byiam  v.  Sovtceign  Gamp,  eta., 
Id^A.  8;  B.  87;.  137  A;  8.  B.  546;  40  108  la.  430,  79  K.  W,  3^14, 76  A.  S.  B. 
L.R.A.  363,  364;  62  L3.A.(N.S.)  8U  266.  . 
etseq.         (■  .  12.  Kota;  40  L.BJu  363. 

6.  Notes:  49  liFLA.  363  at  aaq.;  62     13.  Pepin  t.  Sodete  St  Jaan  Bap* 
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the  notice  sliould  be  served  personally  whctre  the  conrtittitioa  aad 
by-laws  of  the  society  do  not  provide  for  a  different  mode  of  service.** 
It  is  of  course  not  fatal  to  a  proceeding  for  expulsion  that  no  formal 
notice  thereof  was  given  to  the  accused  member,  If  he  appears  at  tiie 
time  fixed  for  his  trial  and  permits  it  to  proceed  witiiout  objection.^* 

57.  Damages  for  Wrongful  ExpulsioB.— The  authorities,  ate  con- 
flicting upon  the  question  as  to  whether  or  not  a  member  who  has  been 
wrongfully  expelled  from  a  benevolent  association  can  briag  a  civil 
suit  for  the  recovery  of  the  damages  he  has  thus  suffered.**  In  some 
jurisdictions  it  is  held  that  no  ew-yh  action  can  be  maintained,  the 
only  rwnedy  being  a  suit  for  reinstatement.''  Among  the  various 
reasons  that  have  been  advanced  in  support  of  this  vieiw,  it  has  been 
said  that  an  action  for  damages  is  based  on  an  acquieecenoe  in  the 
oxpulsion  and  a  waiver  of  the  illegality  which  must  be  counted  a 
waiv'er  of  the  entire  cause  of  action.  Other  objections  that  have  been 
urged  .in  some  instances  against  the  maintenance  of  an  action  for 
damages  are  the  lack  of  any  fund  &om  which  damages  can  foe  paid, 
and  tile  impossibility  of  measuring  the  damages.**  Still  another 
objection  that  has  been  urged  is  the  fact  that  the  allowanoe  of  dam- 
ages would  necessarily  result  in  the  punishment  of  those  members 
of  the  association  who  had  voted  against  the  expulsion.*'  The  appar^ 
ent  weight  of  authority  is,  however,  to  the  effect  that  a  member  who 
has  been  wrongfully  expMled  may  recover  damages  for  his  illegal 
expulsion.**  Aooording  to  these  authorities  a  member  who  has  been 
wrongfully  expelled  may  abandon  all  claims  to  reinstat«nent,  ?rithi- 
out  thereby  waiving  his  ri^t  to  resort  to  an  action  for  damages  for 
the  injury  inflicted  upon  him  by  the  expulsion,*  and,  while  recognis- 
ing tiie  fact  tiiat  the  damages  in  such  a  case  are  necessarily  limited  in 
tfctent  and  are  highly  problematical,  they  hdld  that  he  is  at  least 
entitied  to  nominal  damages  for  tiie  wrong  he  has  suffered.'  The 
damages  recoverable  by  a  member  wrongfully  expelled  may  include 
the  loss  sustained  by  being  depriv&i  of  the  use  and  enjoyment  of  tiie 
property  of  the  soeiety  aad  of  the.prtvil^;ee  of  memberedup^  and  also 

tiste,  24  R.  I.  560,  54  Atl.  47,  60  L.R.A.  19.  Mot«:  25  L.R.A.  150. 

626.  20.  Lahifl  v.  Sunt  Joseph's  Total 

14.  Notes:  7  A.  S.  R.  167;  49  L.R.A.  Abetinanoe,  ate,  See.,  76  Cram.  648,  57 

364.  Atl.  ed2, 100  A.  8.  R.  1012,  66  LJLA. 

16.  Notes:  69  A.  S.  R.  202;  114  A  92;  Malrasted  v.  Minneapolis  Aciio No. 

8.  R.  27;  52  LJt.A.(N.S.)  812.  34,  etc.,  Ill  Minn.  119, 136  N.  W.  480, 

16.  Note :  25  L.R.A  150.  187  A.  8.  R.  542, 

17.  Lavalle  v.  Soei^  St.  Jean  Bap-  Note:  25  LJtA.  160. 

tiste,  17  R.  I.  680,  24  AtL  467,  16  1.  Lahiff  v.  8t.  JoeepVs  Total  Ab- 

L3A.  392.  stinenee,  eto.,  Soa.,  76  Conn.  648,  57 

Note:  26  L.BA.  150.  AtL  692, 100  A  8.  B.  1013,  66  Ti  RA- 

18.  Lavalle  t.  8oei6t£  8t  Jean  Bap-  92. 

tiste,  17  R.  L  680,  24  AtL  467,  16     2.  Note:  26  LJUL 160.  \ 
IiiBA.  882. 
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the  mental  suffering  ancl  humiliatit>ii  caqsed  by  the  WTOBLgfuI  ^pul- 
sion and  the  xaanner  in  whiiA  it  was  effected.'  Where  offlcera  of  a 
grand  lodge  and  thoee  of  a  local  lodge,  acting  on  behalf  of  each  lodg^, 
wrw^gfoUy  expeA  a  member  from  the  local  lodge,  the  lodges  are  joint 
torjieaaors,  and  the,  member  may  recover  damagea  from  both.' 

58.  Reinatateitent  of  Excelled  Members  Geneially. — Where  ihe 
^pulsion  of  a  member  of.  a  mutual  benefit  society  is  perfectly  legulu 
and  valid  he  can  be  reetored  to  membership  only  in  the  manner  pre- 
scribed by  the  rules  and  r^ulationa  of  Uie  partioular  aasociationj* 
and  if  they  are  silent  upon  the  subjeot,  he  can  be  toadmitted  only 
on  the  terms  and  conditions  of  a  new  member.*  As  in  the  case  of  a 
suspension,  it  is  frequently  required  that  the  ex-metiaber  pay  all 
arrearages  and  furnish  a  certificate  of  good  health  whieh  is  satisfactory 
to  the  society.'  Where  a  member's  connection  wUh  an  association  has 
been  completely  severed  in  a  perfectly  proper  and  legal  way,  he  is  not 
entitled  to  be  restored  to  membership,  and  consequwitly  th^e  is  no 
right  to  reiiutatement  that  survives  his  death.  On  the  other  hand, 
if  his  expulsion  is  wrongful,  his  m«nbership  stall  contjnuas,®  and 
his  right  to  be  restored  to  good  standing  survives  his  death.  Thus, 
where  he  diee  pending  an  appeal  from  an  order  of  expulsion,  and  after 
his  death  the  appeal  is  deeded  in  his  favor,  he  is  MitiUed  to  be 
reinstated  and  upon  payment  of  the  assessm^ita  which  are  due  up 
to  the  date  of  his  dealii,  his  benefits  will  be  paid  as  in  the  case  of  one 
who  died  in  good  standing.'  Irrespective,  hoover,  of  whether  the 
expulsion  was  regular  or  irregular,  or  baaed  upon  a  suffident  ground 
or  not,  the  party  aggrieved  may  lose  hia  right  to  restoration  by  laches 
upon  his  part.** 

59.  Recourse  to  Courts. — The  expulsion  or  suspension  of  a  member 
by  a  mutual  benefit  society,  though  carrying  with  it  l3ie  forfeiture  of 
insurance  rights,  if  for  a  cause  within  fiie  jurisdiction  of  the  tribunal 
of  the  association  by  which  it  was  pronounced,  ^nd  after  notice  and 
<qq>oitunity  to  be  heard,  and  the  result  of  a  trial  fairly  conducted  in 
accordance  with  the  laws  of  the  association,  is  conoluarve  upon  the 

1  tahifl  v.  St.  Joseph's  Total  AV  And  sse  infm,  nsr.  69. 
fltinanoe,  etc.,  Soe.,  76  Conn.  64flL  57     B.  Fahnetto  Xedge  No.  6,  ate.  v. 
AtL  602, 100  A.  8.  R.  ViXi,  65  L.B.A.  HnbbeU,  2  Stxob.  L.  (S.  C)  467,  49 
92 j  IfaliBBted  v.  HinneapoUi  Anie  No.  Abl  Dee.  '604. 
34y  ate.,  Ul  Hum.  119, 128  K.  W.  480,     7.  Qntm     Megrev,  164  Ind.  273, 
137  A.  S.  B.  S42.  66  N.  B.  674^  48  LJI.A.  362.  AndM 

4.  Halmsied       Uinneapdis  Aerie  sapra,  par.  51. 
Ho.  34,  ate.,  Ul  Uinn.  119, 126  N.  W.     S-  Snpraipe  Lodge,  ete.  t.  EUdudna, 
486, 137  A.  8.  R.  642.  Stf  N.  J.  L.  266,  36  Att.  1066, 69  A.  S, 

6.  Kesne^  v.  Gnmd  Fratamity,  36  B.  609. 
Mont.  325,  92  Pae.  971,  26  JJLa,     Kotas:  75  A.  8.B.  27$;  BTA.  S.  B. 
(N.S.}  78;  Conway  v.  IGnnesota  Unt.  868. 

life  Ins.  Co.,  62  Wash.  49,  112  Pae.  9.  Note:  6  Ann.  Caa.  e9& 
1106,  40  L.B.A.(N.S.)  14S  and  Kite.     10.  Nota:  69  A.6.1t.  20& 
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merits  and  binding  upon  the  civil  courts,  whether  the  action  or  pro- 
ceeding in  the  civil  court  is  for  tiie  restoration  to  membership  or 
damages  for  expulsion,  or  an  action  for  benefits  claimed  to  have 
accrued  subsequently  to  the  expolsion  or  suspensioD.^^  Where,  how- 
ever, property  rights  are  involved  the  dvil  oouils  will  make  sach 
investigation  as  may  be  necessary  to  determine  that  the  trial  and 
conviction  of  the  aggrieved  member  was  not  a  travesty  upon  jostioe, 
and  did  not  lack  in  the  essential  elements  of  faimeds,  good  faiUi,  and 
candor  which  should  characterize  the  action  of  men  in  passing  upon 
the  rights  of  tiieir  fellow  men,'*  and  if  a  member  has  been  wron^ully 
expelled  and  his  contractual  or  property  rights  are  thereby  impaired, 
he  is  entitled  to  be  reinstated  by  the  courts.^'  Although  in  some 
instances  a  restoration  to  membership  is  efifected  by  enjoining  the 
association  from  denying  to  the  member  the  rights  and  privileges 
incident  theo^to,'*  it  is  usually  held  that  the  most  appropriate  remedy, 
in  the  case  of  incorporated  assodations,  is  a  writ  of  mandamus  to 
compel  bis  reinstatement.'*  Xhero  are,  however,  decisions  to  the 
effect  that  a  writ  of  mandamus  will  not  issue  to  compel  a  private 
coloration,  organized  for  the  mutual  protection  and  relief  of  its 
members,  to  restore  to  membership  therein  a  person  who  claims  to 
have  been  iU^ally  expelled  therefrom  and  to  be  unlawfully  excluded 
from  participation  in  the  advantages  of  membership  in  tiie  corpora- 
tion, on  the  ground  that  such  restoration  is  not  an  act  specially 
enjoined  by  law,  and,  assuming  that  the  exclusion  was  wrongful,  the 
m^ber  has  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
the  law.'*  In-  the  ease  of  unincorporated  associations,  some  author- 
ities hold  that  the  only  remedy  for  the  unauthorized  expulsion  of 

U.  Otto   T.   Joarnejmen   Tailors'  355,  363  ;  52  Ljl.A.(N.S.)  809. 

Protective,  etc,  Union,  75  CaL  308, 17  18.  Otto   t.   Joumeymen  TaUoxs' 

Pac.  217,  7  A.  S.  R.  156  and  note;  Protective,  etc.,  Union,  75  Cal.  308,  17 

Connelly  v.  Masonic  Mut.  Ben.  Aas'n,  Psc.  217,  7  A.  8.  R.  156;  United  Bros. 

68  Coan.  552,  20  Aa  671,  18  A.  8.  B.  t:  Williams,  126  Ga.  19,  64  S.  E.  907, 

296,  9  L.R.A.  428;  Wilcox  v.  Supreme  115  A.  S.  R.  64;  Denni»  v.  MaesBchu. 

Council,  etc.,  210  N.  T.  370,  104  N.  E.  setts  Ben.  Ass'n,  120  N.  Y.  496,  24  N. 

624,  52  Ii.R.A.(N.S.)  806  and  note;  E.  843,  17  A.  S.  R.  660,  9  L.RJL  189. 

Black,  etc.,  Soe.  v.  Vandyke,  2  Whart.  Notes:  69  A.  S.  B.  202;  40  L.R.A. 

(Pa.)  309,  30  Am.  Dee.  263;  Society  (N.S.)  149. 

for  Visitation  of  Siek,  etc.  y.  Com.,  ^  14.  Kote:  59  A.  S.  R.  200. 

Fa.  St.  125,  91  Am.  Dee.  139.  15.  Lahifl  t.  Bt.  Joseph's  Total  Ab- 

Notes:  30  Am.  Dec.  266;  69  Am.  s&ienee,  etc.,  Boe^  76  Coon.  048,  67 

Dec.  877  ;  49  L.R.A.  357.  Atl.  692,  100  A.  S.  B.  1012,  65  L.R.A. 

And  see  supra,  par.  44.  92:  Black,  etc.,  6oe.  t.  Vandyke,  2 

Ifi.  Otto   T.   Journeymen   Tailors'  Whart.  (Pa.)  309,  30  Am.  Dee.  263; 

Protective,  etc.  Union,  75  Cal.  308,  17  Society  for  Visitation  of  Sick,  etc.  v, 

Pac.  217,  7  A.  S.  R.  166;  Wilcox  Cora.,  52  Pa.  St.  125,  91  Am.  Dee.  139. 

Supreme  Oonnrf,  etc.,  210  K.  T.  370,  Kote:  69  A.  S.  B.  201. 

104  N.  E.  624,  62  L.B.A.(N.S.)  806  16.  Fraternal  Ibstie  Circle  t.  State^ 


and  note. 


Notes:  59  A.  8.  R  201;  49  L.R.A. 
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a  member  is  m  equity,  either  to  restrain  the  threatened  QXpuIaioD,  or 
to  restrain  the  officers  and  members  irom  excluding .  ezp^ed 
member  and  from  InterferiDg  with  his  enjoyment  of  the  privileges 
of  the  association.*'  In  <^ar  jurisdictioiaf  however^  a  writ  of  man- 
damus will  issue  even  in  the  case  of  an  unincorporated  association.*' 
To  render  a  return  to  a  writ  of  mandamus  effective,  it  should  set  forth 
distinctly  and  certainly,  not  argumentatively,  infermtiaUy,  or  eva- 
sively, all  the  facts  essential  to  the  conviction  of  the  relator,  both  as 
to  tbs  cause  and  the  mode  of  proceeding.^'  Even  where  an  order  or 
decree  of  expulsion  or  suspension  was  rendered  under  such  circum- 
stances that  it  is  not  conclusive  and  binding  on  the  civil  courts  it  is 
generally  well  setded,  at  least  if  the  expulsion  or  suspension  was  not 
absolutely  void  for  lack  of  jurisdiction,  that  before  r^rting  to  the 
civil  courts  for  relief  by  mandamus  or  suit  to  compel  restoration  to 
lUMnberehip,  or  injunction  to  restrain  interference  with  one's  rights 
and  privileges  as  a  member,  the  remedies  within  ihe  order  must  be 
exhausted,  provided  that  they  apply  to  the  action  or  dedsion  in 
question,  and  are  not  unreasonable.**  The  rule  that  in  a  proceeding 
to  compel  restoration  to  membership  a  court  will  not  take  jurisdiction 
until  the  i^plieaat  has  exhausted  his  remedies  under  the  laws  of  the 
order  has  been  held  by  some  courts  not  to  C4>ply  in  a  suit  for  dam- 
ages for  a  wrongful  expulsion,*  but  others  take  the  contrary  view.* 
According  to  the  'weight  of  authority,  wh^  the  order  or  decree  of 
expulsion  is  absolutely  void,  it  will  furnish  no  defense  to  an  action 
for  beoefita  oabsequantly  accruing,  Although  the  remedies  for  relief 
tiierefrmn  witiun  the  (»der  were  not  whausted,'  but  where  the  order 
C€  decree  of  e^qpulaion  is  merely  irregular,  sudi  an  action  cannot  be 
maintained  unless  the  remedies  within  the  association  for  relief  from 
the  irr^;ular  expulsion  have  been  exhausted,  assiming  that  thcQr  an 
applicaUe,  and  that  tiie  pzovisionB  in  respect.of  them  are  not  unreaeon- 
«hld.*  A  foU  diaeUKdon  of  the  gfoeral  rule  as  to'  the  neoeaaity  for 

.  17.  i:«faifl  v.  St  Joseph's. Total  Mb-  Notes:  7  A.  S.  a  107;  46  LJI.A. 

stinence,  ete.,  Soe.,  76  Conn.  648,  5T  879  ;  62  I4JLA.(N.S.)  SIS  at  seq. 

Atl.  692,  100  A.  S.  R.  1012,  65  LJtA.  1.  Malmated  v.  Minneapolis  Aerie 

92 J^otimi).  No.  34,  eto,  lU  Hinn.  119, 126  N.  W. 

Note:  7  A.  S.  B.  166.          ^  486,  137  A.  S.  E.  642;  Independent 

rJ?:  5"**  J:  i??™*^^ ,  Older,  ete.  v.  Wilkes,  9fi  Hips.  179,  63 

pSl^Sr/Al  e"^' m'^^d'iil  ^  UU.(N.S.)  817  «id 

Majducus, joL  18,  p.  146  et  aeq.  jj  McGninneBB  v.  Coot  Eli^  City, 

19.  Sooety  for  Visitation  of  Siok,  .    ™  >;      To  Ik  i»rVA™ro 

ete.  T.  Com.,  52  Pa.  St.  125,  91  Am!  ^^onn.  43,  60  AU.  .1023,  S  Ann.. 

Dee.  139;  Pepin  v.  Societe  St.  Jean  .^^i*'^** 

Baptiate,  24  R.  I.  650,  54  Atl.  47,  60  Baptiste,  17  E.  L  680,  24  AtL  467,  16 

ULa.  626.  L.E.A.  392. 

SO.  Byrtm  v.  Sovereign  Camp,  ete.,'    Note:  52  L.RA.(N.B.)  820. 
108  lo.  430.  7»  N.  W.  144,  76  A.  8.     »•  Note:  52  L.B.A.(N.S.)  821. 
R.  265.  •  4.  Langnecto    '0nmd  Lodg^  ete., 
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the  ezhauetion  of  remedies  wiUun  the  aoda^  aa  a  pfereqiusite  to  a 
reeort  to  the  civil  courts  ia  found  elsewhere  in  this  articte.* 

V.  BlOHTS'ANB  LlASILITXBS  iNCmBNT  TO  HSBiBWaHIP 


60.  In  General. — ^Members  of  unincorporated  mutual  benefit  aoci- 
etiea  are  liable  to  third  persons  not  upon  the  theory  of  partDerahip, 
but  upon  the  ordinary  principles  of  agency,*  and  the  agency  must  be 
established  by  him  who  relies  upon  it  and  will  not  be  inferred  fiom 
the  mere  fact  of  membership  in  the  association.'  In  the  absence  of 
some  special  provision  to  the  contrary,  the  members  of  an  unincor- 
porated benefidal  order  are  not  personally  liable  to  their  fellow  mem- 
bers  and  the  ben^ciaries  of  the  latter  for  ben^ts  to  which  they  may 
have  become  entitled.^  Each  member  merely  promisee  to  contribute 
by  periodical  and  other  payments  toward  a  certain  hmd  for  all  the 
|)urposee  contemplated  by  the  association,  inclttdiiig  money  to  be 
paid  in  satisfaction  of  claimB  to  accrued  bencrfito.*  Thus,  the  memben 
of  a  mutual  benefit  association  are  not  BuJ>ject  to  suit  by  the  beneficiary 
of  a  deceased  member  for  their  reepective  ^aree  of  such  benefit,  where 
the  by-lam  of  the  association  contemplate  the  collection  and  disburso- 
ment  of  benefits  by  officers,  and  forfeiture  of  membenhip  ii  the  only 
penalty  provided  for  failure  to  pay  an  asseasmoil.^*  On  the  other 
hand  there  are  decisions  to  the  effect  that  members  of  an  uninoor^ 
porated  association  are  jointly  and  severally  liable  for  &e  amount  of 
sick  benefits  due  to  another  member,  unless  their  tiataBlity  ie  lestricted 
by  the  law  of  the  order.''  Of  course,  in  Uie  case  of  incorporated 
associations,  tlie  memb^  thereof  are  not  personally  liable  to  their 
fellow  members  or  the  beneficiaries  of  the  latter,  aa  all  dealing?  are 
with  the  corporate  entity.'*  With  reepeot  to  their  torts,  the  same 
principles  govern*  t^e  liability  of  members  of  mutual  bSD^t  societies 
as  prevail  in  the  case  o^  oUier  individuals,  all  those  who  actually 
pfu-ticipate  therein  or'af'  whose'  instigation  a  tort  is  committed  being 
jointly  liable  therefor.**  • 

lU  Wis.  279,  87  N.  W.  2S3,  89  A.  S.  9.  Payne  v.  Snow,  12  (MasB.) 
R.  860,  65  Lb.A.  185.  443,  60  Am.  Dei.  2P3. 

Kote:  52  LJt.A.(:N.S.)  82L  10.  Coehran  v.  Bolaaan, ■  162  Ind. 

5.  See  lupra,  ^ta.  39-il.  660,  71  N.  E.  47,  1  Ann.  Cas.  386, 

6.  Ash  v.  Oifie,  97  Pa.  St.  493»  39  65  UBJL  516. 

Am.  Rep.  818.  '  -         U.  Note:  23  LJljL  436. 

Note:  7  A.  B.  R.  162.  12.  As  to  the  point  that  a  eorpora- 


8.  Cochran  v.  Boleman,  162  Ind.  27. 
659,  71  N..E.  47, 1  Ann.  Gas.  888,  66     IS.  Note:    IB   IJft.A.(N.S*)  315. 
L.R.A.  61i6{  P^yaav.  Snow,  12  Gosh.  And  sae  gOMntty,  Tom. 
(Mass.)  443;  60  Am.  Dea.  203.        .  , 
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9. 


turn  is  aa  entitsy  diatinet  tram  its  mean- 
ben,  see  CoBP^joxovs,  voL  7,  pp.  26^ 
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61.  DaM  Generally. — ^Tbose  contribatione  wUdi  are  exacted  of 

their  membera  by  benevolent  and  beneficial  aasociationa  and  are 
denominated  "dues"  in  their  rules  and  regulation*  are  sums  of  money 
which  a  member  must  pay  toward  the  support  of  the  society  in  order 
to  retain  his  memberahq)  therein.^*  Wb^erer  the  rules  and  regular 
tiona  of  the  aasociaAion  so  provide,  or  a  statute  in  the  partioular  joris- 
diction  requires  it,  notice  that  duee  have  become  payable  must  be 
given  to  a  member  before  he  can  be  held  delinquent  for  the  nonpay- 
ment of  the  same.  It  has  been  held,  however,  that  erea  though  the 
laws  of  the  society  provide  for  notice,  nevertheless  if  they  also  deidaze 
that  the  oraiasioii  ihneof  diall  not  prevent  the  society  f^m  daim- 
ing  a  delinquracy,  and  make  it  the  duty  of  every  member  to  inquire 
of  the  derk  on  or  before  the  last  day  of  eaeh  monUi  whether  any 
calls  for  duee  have  been  made  and  if  any  to  pay  the  aame,  then  a 
member  n^Iecting  to  do  so  is  in  default  even  though  notice  of  such 
dues  was  not  given.^*  In  the  absence  of  any  proviraon  or  statutory 
requirement,  notice  is  unneoesBary  if  the  dues  are  unvarying  tmd 
permanent  charges  to  be  paid  at  fixed  and  regular  intervah ;  ftnd  a 
member  failing  to  pay  such  dues  at  the  prescribed  time  becomes  ipso 
facto  delinquent.**  But  where  a  society  elects  to  treat  its  duee  as 
irregular  and  varying  contributions,  it  has  been  held  that  notice 
thereof  is  neesasary  te:  put  a  member  in  defatilt  even  in  the  absence 
of  any  provision  expressly  requiring  that  it  be.  given.*'  The  right 
<^  the  sobiety  to  -suepend  or  expel  a  member  f<^  nonpayment  of  dues 
is  diactissed  elsewhere  in  this  article,  as  is  the  right  of  a  member  to 
aet  off  against  his  duee  and  assessments  benefHa  to  which  he  is  en- 
titled.** As  to  the  manner  of  payment  of  dues  there  is  no  prescribed 
form,  unless  so  provided ;  but  it  has  been  hdid  that  the  mailing  of  a 
cheek  does  not  constitute  payment  until  it  has  been  received  by  the 
association.^*  A  local  officer  of  a  mutual  benefit  association,  required 
by  its  by-laws  to  collect  dues  from  members,  is  the  agent  of  the  associa- 
tion, and  a  member  discharges  his  obligation  to  the  association  when 
he  pays  his  dues  to  such  agen^  He  has  a  right  to  rely  upon  their 
proper  application,  Moreover,  it  seems  that  the  payment  of  duee 
to  a  ben^t  society  by  a  collector  for  a  member  is  valid  and  sufficient 
when  made  in  good  faith  and  without  intent  to  defraud  or  injure 

14.  State  T.  VandiTW,  213  Uo.  107,  Note:  Ana.  Gas.  10120  7W, 

111  8.  W.  811,  15  Ann.  Caa.  283.  .  17.  Note:  Ana.  Caa.  1912D  7M. 

Generally  as  to  nonpayinent  oi  dues  13.  See  aq>za,  par.  48,  60,  ^  81 

aa  gronud  for  easpensioo  or  i^a(-  19.  Both  v.  TmnAm*  Pntaetiva 


13.  Notat  Ann.  Gas.  1912D  609,  A.  S.  B.  871,  8Q  Ana,  Caa.  97. 
700.  SO.  Suprame  Tiibs'ef  B«b  Hv  v. 

13.  KeDMdy  V.  Orand  Fnternity,  Hall,  24  lad.  App,  816,  S6  N.  B.  730: 
36  Udnt:  325,  02  Pac  971,.25  UBJL  79  A.  8.  B.  26!L  .  a 

(N.S.)  78.     ■  .  . 


Aaa'n,  102  Tea.  241, 115.  S.  W.  31, 188 
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the  '80ciety>  Where  the  certificate  of  member^p  ocnilaiaff recital 
that  certain  dnes  are  paid,  the  delivery  of  auoh  certificate  raises  a 
preeumption  that  tbey  have  been  paid.' 

62.  Effect  of  Nonpayment. — ^While  the  certificate  of  membership 
is  a  oontract,  stiU,  in  the  absence  of  an  express  stipulation  to  the  oon- 
tiary,  it  is  purely  unilateral  in  character.  It  may  be  enforced  against 
the  association  where  the  member  has  performed  all  Che  presoifaed 
conditions,  but  none  of  its  stipulations  are  enforoeaUe  against  tiie 
member.  If  he  fails  to  pay  hla  dues  the  certificate .  of  membership 
may  be  forfated,  and  he  may  cease  to  be  a  member ;  but  it  is  gwer- 
ally  held  that  -payment  of  sudi  dues  is  left  wholly  to  his  discretion, 
and  the  fact  that  they  mature  does  not  make  the  member  a  debtor 
to  the  association^  so  as  to  authorize  it  to  bring  a  civil  suit  for  th^ 
recovery  in  case  of  his  neglect  or  refusal  to  pay.  The  mere  fact 
that  a  i^em  of  grace  is  accorded  by  the  society  cannot  make  that  a 
debt  which  is  not  a  debt,  nor  can  an  equitable  liability  be  created 
in  the  case  of  one  member,  by  a  proviKon  which  ie  made  for  the 
order's  own  benefit  or  for  the  accommodation  of  all  its  members.* 
In  some  instances,  however,  the  contract  of  membership  is  so  drawn 
as  to  cause  the  maturing  of  dues  to  create  aa  absolute  liability  there- 
for on  the  part  of  a  monber  and  render  him  civilly  liable  as  in  the 
case  of  an  ordinary  debt,^  and  where  this  is  the  case  a  member 
continues  to  be  civilly  liable  for  the  dues  which  the  by-laws  require, 
even  though  he  be  8uq>ended  for  delinquency  in  the  payment  thoreof ; 
for  suspension,  in  itself,  does  not  t«nninate  mfflnbership.'  On  Uie 
other  hand,  where  an  association  elects  to  expel  a  member  for  non- 
payment of  his  dueS)  it  cannot  thereafter  sue  him.  civilly  to  recover 
the  same;  ,for,  as  a  general  rule,  when  a  penalty  is  enforced  for  a 
default,  it  is  a  waiver  of  other  remedies  for  the  same  default  under 
the  contract.* 

63.  Fines. — Individuals  who  associate  themselves  in  benevolent  and 
beneficial  associations  may  prescribe  conditions  upon  which  member- 
ship in  the  association  may  be  acquired^  or  upon  which  it  may  con- 
tinue, and  may  also  prescribe  rules  of  conduct  for  themselves  during 
their  membership,  with  fines  and,  penalties  for  their  violalion,  and 
the  tribunal  and  mode  in  which  the  offenses  shall  be  determined  and 

1.  Walker  v.   United   Order   of  Hubbell,  2  Strab.  L.  (8.  a)  467,  40 
Golden  Star,  812  Haaa.  289;  98  K.  E.  Am.  Dec  004. 
1039,  Ann.  Gas.  1913D  846  and  not*.  '  Kote:  106  A.  8.  B.  iOS. 

1  Taylor  v.  Supimne  Lodge  of  Co-  6.  Palmetto  Lodge  No.  6|  ete.  v. 
lombiaa  Leagne,  186  Mieh.  231«  97  N.  Hnbbell,  2  Strob.  L  (8.  C.)  407,  4D 
W.  060, 106  A.  8.  R.  898.  Ajn.  Dee.  m 

S.  I/Uiii<m  Bt  Jean  Bapttste  d«  9.  VVnion  St  Jean  Baptista  de 
Pawtneket  v.  Ostigny,  80  B.  I.  478,  Pawtneket  v,  Ostigny,  26  B.  L  478,  69 
«e  AtL  681,  105  A.  8.  B.  899,  1  Ann.  Atl.  681,  106  aTs.  B.  809,  1  Ana. 
Ca8.4Ol,64LJt.A.108^  Oas.  401,  64  L.&^  m 

4.  Palmetto  Lodge  Na  0,  eta  v. 
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the  penalty  enforced.  These  rules  constUute  their  agreement,  and, 
unlees  th«y  contravene  some  law  of  the  land,  are  regarded  in  the 
same  light  as  the  terms  of  any  other  contracts  Suoh  rules  and  regu- 
lationa,  providing  for  the  imposition  of  fines  and  penalties,  are  bind- 
ing, but  binding  only  in  the  sense  that  a  member  who  has  incurred 
a  fine  must  either  pay  the  same  or  submit  to  temporary  or  permanent 
exclusion  frt^n  the  privileges  of  membership.  Beyond  ihia  a  mem- 
ber's liability  for  a  fine  does  not  extend.  The  association  cannot 
enforce  the  payment  thereof  by  a  civil  suit  or  other  legal  proceeding, 
as  it  "^ould  be  eontirary  to  puUio  policy  to  permit  such  associations 
to  make  uae  of  the  machinery  of  the' law  to  collect  fines  and  penalties 
imposed  their  own  tribunals.  The  way  in  which  the  courts  are 
usually  called  upon  to  enforce  the  regulations  of  such  an  association 
with  respect  to  fines  imposed  upon  disobedient  members  is  by  sustain- 
ing the  action  of  the  association  in  suspending  or  expelling  them, 
by  I'efusing  to  reinstate  them.  To  thU  extent  the  courts  may  prop- 
erly lend  their  aid  to  enforce  obligations  voluntarily  assumed,  by 
not  interfering  with  the  action  of  the  association* 

64.  Assessments  in  General. — ^Assessments  levied  by  benevolent 
and  beneficial  associations  correspond  to  what  are  known  as  "pre- 
miums" in  insurance  law,  and  represent  the  price  paid  for  the  benefits 
extended  by  the  association.*  A  member's  liability  therefor  arises 
solely  by  virtue  of  his  (;ontract  of  membership,  and  as  a  general  rule 
the  only  penalties  for  nonpayment  are  such  as  the  association  may 
infiict  as  a  matter  of  discipline  within  the  order.'*  Thus,  if  a  member 
neglects  to  pay  his  assessments,  he  may  incur  suspension,'*  finally 
culminating  in  his  expulsion,'*  and  the  permanent  loss  of  all  right 
to  the  benefits  and  privileges  extended  by  the  association  to  its  mem- 
bers and  their  beneficiaries.*'  Inasmuch  as  a  suspended  member  ie 
none  the  less  &  member  of  the  society,  liability  on  his  part  to  pay 
assessments  continues  notwithstanding  his  suspension,  not  only  as 
to  dues  and  asessments  payable  at  the  time  of  the  suspension,  but 
also  as  to  those  which  become  payable  Suring  the  suspension  and 
before,  by  the  operation  of  the  rules,  his  default  results  in  his  ceas- 
ing to  be  a  member.'*  If  a  member  has  been  wrongfally  suspended, 
however,  he  cannot  be  said  to  be  in  default  for  assessments  accming 
thereafter  until  his  suspension  is  reversed,  whereupon  he  becomes 
bound  to       all  aSBetementB  levied  during^  t^e  inte^m  or  stiffec  a 

7.  LawsoD  V.  Hevell,  118  Cal.  613,     11.' See  anpni,  par.  48. 

50  Paa  763,  49  L.BjL  400.,  12.  @ee.snpia,  par,  64.    ,  . 

8.  Note:  ^  Ant,  Dec  674.  13.  Koekler  t.  Jtfo^fn  Broth^riwod 

9.  St«t6  V.  Vamdiver,  213  Uo.  187,  of  Amorica,  160  Mieb.  180,  m.  N.  W. 
■m  8.  W.  911,  leVAjm.  Caa.,  ^3..   .  49. 136  A.  S.  424. 

10.  Reno  UKtge  No.  99,  etc  .  v.     KoU:  19  A.  S.  A.  m 

Qrand  Lodge^  64  Kaa.  73.  ^  Fae.     XL,  Note:  1  Aw.  Cmj  39%     •  . 
1003,  26  L.Rj1.  98.  . 
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default  by  roaaoQ  of  his  failure  to  do  so."  A  member  of  a  mutual 
benefit  society  cannot  be  declared  in  default  for  ncmpayment  of 
ments,  if  he  has  paid  in  enough  money  to  meet  the  a^seaBmente,  but 
it  has  been  wrongfully  diverted  to  other  purposes  in  excess  of  the 
auUiority  of  the  society.^*  Nor  is  a  member  in  default  where  bis 
aaseesment  has  been  paid  for  him  by  a  collector  when  such  pay- 
ment has  been  made  in  good  faith  and  without  intent  to  defraud  or 
injure  the  society.^'  Moreover,  inasmuch  as  an  assessment  which  is 
payable  during  a  specified  month  is  presumed  to  be  payable  on  the 
last  day  of  that  months  a  member  cannot  be  said  to  be  in  default 
where  the  last  day  of  the  month  is  a  holiday,  if  he  pays  upon  the 
first  day  of  the  month  following.'*  The  mere  fact  that  the  associa- 
tion has  accepted  payment  of  assessments  a  nmnber  of  times,  after 
the  expiration  of  the  period  within  which  payment  must  be  made, 
does  not  have  the  effect  of  waiving  subsequent  delinquencies ;  but 
where  the  association,  by  the  adoption  of  a  custom,  or  the  course  of 
its  conduct,  has  led  the  insured  members  to  believe  that  assessments 
may  be  paid  and  will  be  received  at  times  other  than  those  specified 
in  the  rules  and  regulations,  then  it  will  not  be  permitted  to  assert 
a  forfeiture  because  an  assessment  is  not  paid  within  the  time  required 
by  the  printed  by-laws.**  Even  thou^  the  rules  for  payment  of 
assessments  do  not  permit  payment  by  personal  checlcs,  nevertheless, 
where  the  association,  customarily  and  without  objection,  accepts  pay- 
ment from  members  by  means  of  checks  sent  through  the  mails,  the 
mailing  of  a  check  for  an  assessment  early  enough  to  reach  the 
proper  office  of  the  association  within  the  time  for  payment  is  suffi- 
cient to  prevent  a  forfeiture  of  the  certificate  for  nonpayment,  although 
the  check  is  delayed  and  does  not  arrive  in  time.^  The  acceptance 
by  such  societies  of  assessments  after  knowledge  of  a  forfeiture  by 
reason  of  nonpayment  thereof  within  the  required  time  operates  aa 
a  waiver  of  the  forfeiture  in  the  absence  of  a  contract  of  the  parties 
to  the  contrary,*  but  it  has  been  held  that  the  sending  of  notice  of 
an  assessment  calling  the  attention  of  the  insured  to  the  fact  that 
a  prior  asaeasment,  as  to  which  the  member  was  delinquent,  waa 
unpaid  does  not  amount  to  a  waiver  of  the  forfeiture  for  the  nonpay- 

15.  Note:  58  A.  S.  R.  673.  Note:  19  A.  S.  a  785. 

16.  Claik  T.  Wa  Stete  TraTCtlinff  30.  Trotter  t.  Onmd  Lodge,  ete.. 
Ken's  Ass^n,  166  la.  201,  135  N.  W.  132  la.  513,  109  N.  W.  1009,  11  Ajui. 


17.  Walker  V.  United  Order  of  v.  Supreme  Lodge,  ate.,  236  Dl.  113, 
OoMen  Star,  218  Mass.  288,  08  N.  E.  86  N.  E.  191, 127  A.  S.  B.  377;  For- 
1089,  Aim.  Gu.  1913D  845  and  note,    eeters  of  Amortea  t.  HoIKb,  70  Kan. 

18.  Note:  52  A.  8.  B.  573.  71,  78  Paa.  160,  S  Ann.  Cab.  535. 

19.  Koehlcr  v.  Modem  Brotberiiood     1.  Note:  11  Ann.  Om.  6«L 
of  America,  IM  MitiL  180, 125  N.  W.     1  Notei:  IB  A.  8.  B.  784;  43  A. 


8.  B.  711. 
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ment  of  the  prior  aoesBinent*  Nenr  members,  in  Uie  absence  of  any 
express  contract  obligation,  are  not  liablo  to  be  asseflsed  for  lessee 
occurring  prior  to  their  admissiw,'  and,  as  a  general  rale,  no  member 
is  responaible  for  more  than  one  asaeeement  to  pay  eencAi  death  claim, 
in  the  abeenoe  of  an  express  provision  to  the  contrary,  even  though 
tiiiero  18  not  enough  realized  on  the  aaeenment  made  to  pay  the  datro.* 
Once  an  asseesment  has  been  paid,  it  cannot  be  reooveied  by  a  member 
simply  because  he  failed  to  read  or  understand  the  provisions  of  his 
contract.*  No  part  of  an  asseaBmeat  om  be  reoovered  when  it  is  partly 
invalid,  and  the  notice  was  for  the  assessment  as  an  entirety.  And 
assessments  must  be  made  in  strict  conformity  with  the  provision 
of  the  by-laws,  and  cannot  be  enforced  if  made  othnwise.' 

65.  LiabUity  As  Affected  by  Itode  ef  Levy  and  Hotice  Thereof.— 
Where  an  assessment  is  not  legally  levied  in  the  mode  prescribed  by 
the  constitution  and  by-laws  of  the  portioulor  association,  no  liability 
arises  on  the  pert  of  a  member  to  pay  such  assessment  and  bis  failure 
to  do  so  does  not  impair  hb  right  to  the  privileges  and  hpnefits  extended 
by  the  associatiop.^  In  midking  an  aBsssement^  an- assodation  acts 
in  a  ministttial  and  not  a  judicial  csfMietty,  and  tiiere  is  accordingly 
no  presumption  in  favor  of  the  regularity  or  k^slity  of  its  assessments, 
and  where  it  seeks  to  avoid  liability  upon  a  benefit  certificate  by  reason 
of  the  nonpayment  of  an  assessment,  the  harden  <A  proving  that  such 
assessment  was  duly  made  in  the  manner  prescribed  by  the  rules  and 
regulations  o(  the  order  rests  i^n  the  association.*  If  the  statutes 
of  the  state  under  which  a  benefit  society  operates,  or  the  laws  of  the 
society  itself,  require  notice  to  be  given  before  the  assessments  become 
due  and  payable,  notice  of  assessments  must  be  given  to  a  member  of 
the  society  before  he  can  be  held  delinquent  for  the  nonpayment  of 
the  same.  Unless  expressly  required,  however,  notice  of  an  assess- 
ment is  not  necessary  where  the  assessment  is  for  a  fixed  amount  and 
becomes  due  at  regularly  recurring  periods,  but  where  assessments 
are  uncertain  in  amount  and  occur  at  irregular  periods,  it  has  been 
held  that  notice  thereof  is  necessary  to  put  a  delinquent  member 
in  default,  even  though  the  constitution  and  by-laws  of  the  associa- 
tion are  silent  upon  the  subject.^*   Furthermore,  even  ti^ough  tilie 

5.  Nete;  U  Ajm.  Ces.  541  A  8.  R.  109,  44  LJt^.  149. 

4.  Newman  v.  Corenut  Mmi  Jna.  '.  %  Hntaal  Fbe  Ins.  Co.  v,  Jean,  96 

Afls'a,  76  Za.  56,  40      W.  87,  X4  X  Hd.  263,  53  AU.  960,  94  A.  S.  B.  570. 

S.  B.  196»  1  L.R.A  069;  Clai^  v.  Ibwa  8.  Amerieaa  Mat  Aid  Soc.  t.  Hel- 

State  Travehng  Hen'i  AflS*ii,  156  la.  bum,  85  Ky.  1,  2  8.  W.  495,  7  A.  6. 

201,  135  N.  W.  1114,,43  L.RA.(N.8.)  B.  67L 

631;  Hutosl  Fin  Ina.  Co.  v.  Jean,  96  Not«a:  19  A.  S.  R.  784;  62  A  S.  R. 

Md.  252,  53  Atl.  960,  94  A.  8.  R.  670  673. 

and  note.  9.  Note:  62  A.  8.  B.  572,  574. 

6.  Note:  ft2  A.  8.  B.  573.  :  10.  Haynes    ▼.    Haoanie  Benefit 
■  6.  Cordon  T..  Hotoal  Reserve  Fond  A»'n,  98  Ark.  421,  136  8.  W.  187, 

Ijfe  Ass'n,  89  Md.  99,  42  AtL.«44,  78  Aon.  Cat.  1»12D  607  aad  note.:  . 

mx 


Digitized  by 


Google 


MUTUAL  BENEFIT  SOGIBTIES 


10  B.  C.  L. 


rules  and  regulations  of  the  aasooiatiori  do  not  require  that  notice  be 
given,  nev^theless  if  it  has  become  the  custom  and  usage  of  tlie  order 
to  do  so,  the  omission  tho'eof  will  prevent  the  association  from  claim- 
ing a  default  where  a  member  foils  to  pay  within  the  required  time>^ 
Whenever  it  is  incumbent  upon  the  association  to  give  notice  of  its 
assessments,  a  member  doee  not  become  delinquent  for  the  nonpay- 
ment of  an  assessment  of  which  he  has  no  notice  from  Uie  sodety 
even  though  he  may  have  knowledge  that  the  assessment  has  been 
made.^'  To  be  effective,  the  notice  given  must  have  all  the  substan- 
tial requirements  prescribed  by  the  constitution  and  by-laws  of  the 
particular  association,^'  but  defects  therein  may  be  waived  by  the 
member,'^  and  it  has  been  held  that  notice  by  word  of  mouth  where 
assented  to  by  a  member  by  promising  to  pay  Is  sufficient'*  If 
no  mode  of  notification  is  preecribed^  the  notice  must  be  personal 
and  actual;  but  where  notice  by  mail  is  provided  for  it  is  held  1^ 
some  courts  that  the  duty  <A  the  society  to  the  assured  is  fully  per- 
formed on  its  placing  in  the  post  office  the  notice  with  postage  pre- 
paid and  properly  addressed  to  the  last  known  post  office  address  of 
the  assured,  and  the  failure  of  the  notice  to  reach  the  assured  by 
reason  of  its  miscarriage  in  the  mail,  or  the  absence  of  the  assured, 
will  not  excuse  nonpayment  of  the  assessment  withiii  the  prescribed 
time.*'  But  unless  notice  by  mail  is  prescribed  by  the  constitu- 
tion «nd  by-laws,  the  association  takes  the  risk  of  its  reaching  the 
inember,  as  under  such  circumstances  it  is  ineffectUfU  if  not  actu- 
ally received,*'  and  in  some  jurisdictions  where  service  of  notice 
by  mwl  is  authorized,  but  there  is  no  provision  in  the  constitu- 
tion and  by-laws  that  the  service  shall  date  from  the  time  of  mail- 
ing, there  are  decisions  to  the  effect  that  it  can  only  date  from 
the  time  of  its  actual  receipt  by  the  member  to  whom  it  is  addressed, 
or  at  least  until  sufficient  time  has  elapsed  to  enable  it  to  reach  him 
in  due  course  of  mail."  As  a  general  rule,  a  notice  requiring  a 
member  to  pay  an  assessment  before  it  is  due  is  invalid,  but  the 

11.  Supreme  Council,  etc.  v.  Grove,  Lodge,  etc  v.  MarabaU,  31  Ind,  App. 
178  Ind.  358,  96  N.  E.  159,  36  L.R.A.  534,  68  N.  E.  605,  99  A.  S.  R.  273  and 
(N.S.)  913;  Gunther  v.  New  Orleans  note. 

Cotton  Exeh.  Mot.  Aid  Ass'n,  40  La.     Notes:  19  A.  S.  B.  783;  52  A.  S.  K. 
Ann.  776,  5  So.  85,  8  A.  S.  R.  654,  2  57S;  Abu.  C«a.  1912D  700. 
L.R.A,  118.  14.  Note:  62  A.  8.  B.  6^ 

N6t«6:  19  A.  S.  R.  783;  Ann.  Cas.  16.  Thibert  v.  Sn|n«ine  Lodge,  etc., 
1912D  701.  78  Minn.  448,  81      W.  220,  TO  A.  S. 

12.  Notes:  52  A.  S.  R.  674;  Ann.  a  412,  47  L.R-A.  136. 

Cas.  1912D  700.  16.  Nete:  AiiA.  Cas.  19191)  700  et 

IS.  Cronin  v.  Snpreme  Council,  etc.,  aeq. 
199  ni.  228,  85  N.  E.  323,  93  A.  S.  R.     17.  Note:  52  A.  8.  R.  574. 
127:  Grand  Legion,  etc.  t.  Beaty,  224     18.  Cronia   V.    Snpreiae  Omineil« 
m.  346,  79  N.  K  565,  8  Ann.  Cag.  «te.,  199  Dl.  228,  66  K.  E.  82S,  98  A. 
160,  8  LJtA.(N.S.)    Il24;   Grand  8.  B.  127. 
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mere  fact  ti&at  a  notice  is  sent  a  day  or  two.  eariier  than  required 
does  n(A  invalidate  it.'*  A  beneficiary  named  in  the  c^rtifijcate  of 
insurance  of  a  member  of  a  beneficial  association  who  is  insane  or 
otherwise  incapacitated  from  attending  to  business  is  entiUed  to  pay 
the  aaseesments  levied  against  sueh  member,^  and  if,  after  notifying 
the  aaaociation  of  the  incapacity  of  such  member  and  requesting  it 
to  notify  himself  instead  of  the  member  of  all  aaseasments  IcFvied 
<^;ainst  the  latter,  the  association  fails  to  give  him  such  notice,  it 
oannot  forfeit  the  membership  for  nonpayment  of  aasessmentB.' 

66.  Validity  of  Assessmantt  by  Foreign  Socioty. — ^Inasmuch  as 
it  is  beyond  the  power  or  jiirisdiction  of  a.  court  of  equity  to  control, 
direct  or  revise  the  internal  affairs  «f  a  foreign  corporala<m,  a  member 
Jof  a  benevolent  and  beneficial  association  in<x>rporated  under  the 
laws  of  a  jturisdiction  other  than  that  in  which  he  resides  cannot 
maintain  a  suit  in  the  courts  of  his  own  state  to  enjoin  the  collection 
of  an  excessive  and  illegal  assessment,  and  to  prevent  such  associatim 
fn»n  forfeiting  his  policy  by  reason  of  his  failure  to  pay  it,  even 
thou^  such  aesessmant  is  fraudulently  levied  for  the  sole  purpose 
of  forcing  members  to  permit  their  certificates  to  lapee;  for  a  determi- 
nation as  to  whether  such  assessment  was  excessive  or  not  would 
necessarily  inv<rive  an  accounting  and  discovery  of  books  and  papers 
beyond  the  contrcd  of  the  court,  and  an  investigation  into  its  internal 
affairs.*  Where,  however,  an  •action  is  brou^t  against  a  foveign  oor^ 
poration  for  the  reoovery  of  benefits  due  under  the  certtfieate  of  mem- 
bership it  may  be  incumbent  on  Ihe  court  to  construe  the  contract 
and  to  determine  whether  it  had  been  forfeited  or  no^  because  it 
would  have  the  authority  to  decide  whether  a  reeovery  cculd  bo  had. 
Necessarily,  therefore,  the  validity  of  any  assessment,  and  the  inquiry 
as  to  whether  an  asseesment  was  fraudulent,  would  be  a  legitimate 
inquiry  in  such  a  proceeding ;  because  in  a  suit  on  the  certificate  in 
another  jurisdiction,  the  courts  of  the  latter  would  not  bo  called  on 
to  regulate,  by  injunction  or  otherwise,  the  government  of  a  foreign 
corporation,  but  would  be  required  mer^y  to  enforce  the  contract  or 
to  award  damages  for  its  breach.* 

67.  Civil  Liability  for  Nonpayment  of  Assessments. — ^The  authori- 
ties, in  ^neral,  favor  the  view  that  an  aaseaunent  levied  upon  its 
members  by  a  mutual  benefit  society  does  not  have  the  effect  of  mak- 

U.  Note:  82  A.  8.  R.  674.  9»,  43  AtL  944,  73  A.  S.  a  169,  41 

80.  See  infn,  par.  73.  I/.B.A.  140.  And  Me  Foaaiaif  Gowo- 

1.  Bnehaimaii  v.  Supreme  Conclara,  katiohs^  viA.  12,  p.  29  el  aeq. 
eto.,  178  Pa.  St  466,  86  AtL  873,  66     3.  Clark  v.  Mntnal  R«Berve  Fond 
A.  8.  R.  774,  34  L.BJL  436.  Life  Aaaooiation,  14  App.  Cas.  (D.  C.) 

'  8.  Oazk  V.'HiitiuI  Reeerre  Fund  164,  43  L.R.A.  390;  Condon  v.  Mu- 
life  Awieiation,  14  App.  Cas.  (D.  C.)  tual  Reearitt  Timd  life  Aas^  89  Md. 
164.  43  L.BJL  390;  Cenion  v.  Ma-  99,  42  AO.  044^  78  A.  S.  B.  169,  44 
toal  Rmem  Fond  Life  An'n,  89  UA.  L.R.A.  148.       ^ . . 
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ing  Uie  former  d^tors  of  the  society  so  as  to  autbome  the  Utter 
to  institate  civil  proceedings  for  the  recovery  of  mth  assessment  in 
case  of  a  member's  refusal  or  neglect  to  pay>  While  the  ewtiifieate 
of  membership  is  a  contract,  such  contract,  in  the  absence  of  express 
stipulations  to  the  contrary,  is  purely  unilateral.  It  may  be  enforced 
against  tiie  association  where  the  member  has  performed  all  ihe  pre- 
scribed conditions,  but  none  of  its  stipulations  are  enforceable  against 
the  member.  He  may  refuse  to  ctrntinue  his  payments  at  any  time; 
in  which  event  the  association  can  only  declare  his  interest  forfeited, 
and  cannot  sue  for  the  unpaid  aaseBsmentB.*  The  paynieart  of  an 
admission  fee  is  in  effect  insurance  in  advanoe  up  to  the  luaUirity  of 
the  first  assessnunt  provided  for  by  the  constitution  and  by-laws  and 
by  the  certificate  of  mranbership  and  the  application.  If  the  member 
pays  DO  more,  he  simply  forfeits  all  that  he  has  paid,  and  all  benefite 
under  his  certificate,  but  he  has  paid  for  all  he  has  veceivad.  By  pay- 
ing J^e  first  assessmwit,  and  continuing  to  ps^  anesaments  tiiweafter 
made  from  time  to  time,  each  time  he  so  pays  an  assessment  bis  assess- 
ment is  for  his  insurance  until  the  maturity  of  tbe  next  anessraent. 
The  defaulted  payment  is  for  future  benefits  whioh  he  doee  not  ehoose 
to  continue.  Conseqiuatly  no  equitable  principle- exists  which  gives  a 
right  of  recovery  against  a  member  who  thus  elects  no  longer  to  pay 
ttsseannients  and  who  has^pciid  for  all  he  has  received  in  the  way  of 
insurance.*  Obviously/  iaeamudi  as  the  levy  of  an  asseannent  does  not 
have  the  effect  of  msikzng  the  member  a  otebtn  to  iha  afleociatitHi  so 
aa  to  authorize  it  to  bring  a  suit  for  recovery  in  case  of  his  failure 
to  pay,  a  receiver  of  such  an  associatioQ  cannot  maintain  a  suit  to 
enforce  the  payment  thereof.^  The  general  rule  that  no  civil  lia- 
bility attaches  for  the  nonpayment  of  an  asssssment  does  not  ^ply, 
however,  when  a  member  of  such  an  aaaociation  has  signed  an  Expli- 
cation for.  m«nbership  containing  ah  unconditional  promise  to  pay 
assessments.,  In  such  a  case  the  issuance  and  aoceptonoe  of  the  certifi- 
cate of  paemboship  furnish  a  sufiJcient  coDsiderati<»i  for  the  agree- 
ment, and  coUeijiiQn  of  the  assessments  may  be  enforced  by.  an  action 
against  the  delinquent.^   It  has  even  been  held  that  &  member  of  a 

.   4.  Lehman  v.  Clark,  174  BL  279,  tucket  v.  Oetifiny,  25  B.  L  478,  56  AtL 

61  N.  E.  222,  43  L.E.A.  648:  Gibson  681, 105  A.  S" R.  899, 1  Ann.  Cas.  401, 

T.  Megrew,  154  Ind.  273,  56  N.  E.  674,  64  L.II.A.  168. 

48  L.RA.  362;  L'Union  St.  Jean  Bap-      6.  Lehman  v.  Clarit,  174  lU.  279,  51 

tiste  de  Fawtucfcet.  V.  Ostignar,  25  B.  N.  £.  222,  4S  L.R.A..648;  L'Unios^t. 

L  478,  66  Atl.  681,  10&  A.  S.  B.  899,  Jean  Baptiste  de  Pawtiuket.  v.  Osti> 

1  Ann.  Cm  401,  64  liJR.A.  158.  gay,  26  B.  L  478,  56  Atl.  681,  m  A.. 

Sotei  I  Ann.  Caa.  390.  S.  B.  899^  1  Ajon.  Ga^.  401,  64  L.RX 

.5..-LehBUUi  r.  Clatk,.X74Ill.  279,  61  158.  .  , 

H.  E.  222.  .43  L.BJ^.  .64S;  Noble  v.  i  7-  Uhman  v.  Clark,  174      279.  51 

Folioe  Beneficiary  An'ii,  224  Ps.  fit.  N.  E.  222,  43  LJtJl.  648. 
898,  73  Atl.        132  A  S.  B.  783;         Notaa:  23  LJLA.,4S6i  1  Aaq. 

JU'Union  St  Jean  BaptiBt*  de  Paw-  Cas.  39a 
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mutual  faeoefit  aociety  is  personally  liable  for  aesMSttents  regularly 
made  dnrii^  his  member^ip,  although  there  is  no  egress  promise 
on  his  part  to  pay  them,  where  his  certiiicate  recites  that  it  is  in 
conaideratian,  among  other  things,  of  his  payment  of  such  assessments, 
although  it  is  made  on  the  express  condition  for  the  forfeiture  of  all 
his  ri^te  and  that  the  oontraot  diall  b«  null  and  void  if  he  f«ils 
to  pay  any  assessment  when  due.* 

RightB  of  Members  in  Oeneral 

68.  Contract  of  Kembershlp  as  Controlling. — ^The  rights  of  a 
member  of  a  benevolent  and  benefidal  association  are  governed  in  each 
particular  instance  by  the  terms  of  his  contract  of  membership  as  set 
forth  in  his  application  for  admission,  in  his  certificate  of  membership, 
and  in  the  charter,  constitution  and  by-laws  of  the  association,'*  to- 
gether with  such'amendments  ibereto  as  may  be  lawfully  enacted,*^ 
and  can  be  dianged  only  by  and  with  the  consent  of  both  partiee.** 
While  as  a  general  rule  a  member  must  take  notice  of  the  by-laws 
of  an  order  at  the  time  of  his  admission  and  is  bound  thereby  even 
though  they  aro  not  recited  in  his  certificate  of  membership  or  expressly 
made  a  part  of  it,"  yet  where  the  terme  of  his  certificate  of  member- 
ship are  in  conflict  with  a  by-lav  of  the  societyA  the  latter  must  be 
deemed  to  have  waived  ibe  provisions  of  the  by-law  in  favor. of  the  ■ 
insured  and  the  otf'tificate  of  membe^iip  will  contilol,  provided  that 
the  society  had  the  power,  under  its  oharter  or  articlea  of  association, 
to  water  into  such  a  contract  as  that  contadned  in  the  certificate.'^ 
In  like  manner  a  provision  in  a  certificate  of  membership  prevails 
over  a  by-law  in  conflict  with  such  provision  notwithstanding  that- the 
by-laws  are  expressly  made  a  part  of  the  oontraot  of  insurance,  if  it 


9.  Ellerbe  t.  Barney,  119  Ho.  832,  N.  W.  402,  8  Ann.  Gas.  1111. 

26  S.  W.  884,  23  LM^,  436.  Notes:  14  A.  S.  R.  526,  holding  that 

■   Ncte:  1  Aim.  Cm.  390.  the  rights  are  governed  by  the  ohartor; 

10.  Block  T.  YaUey  Uut.  Ins.  Ass'n,  19  A.  S.  R.  786^  27  A.  8.  R.  624: 
62  Ark.  201,  12  S.  W.  477,  20  A.  S.  62  A.  8.  R.  669;  79  A.  S.  R.  421;  83 
R.  166;  Cbartrand  v.  Braee.  16  Colo.  A.  B:  R.  706. 

19,  26  Pae.  152,  26  A.  8.  R.  236,  12     And  see  sapra,  par.  11. 
L.BJL  a09;  Snpieme  Cooneil,  ete.  t.     11.  Paii^  v.  Kew  York  FTodn«e 

.Brashefira,  89  Md.  624,  43  Aa  866,  73  Exoh.,  169  N.  7.  34^  61  N.  £.  977,  56 

A.  8.  B.  244:  Union  Mut.  Ass'n  v.  I1.R.A  149;  Hices  v.  Uodem  Wood- 

>tontgom6i7,  TO  Hieh.  687/  38  N.  W.  men  of  America,  41  Okla.  136,  137 

688,  14  A.  8.  R.  619;  Thibert  v.  Sa-  Pae.  676,  L.R.AJ1916A  264.   And  see 

rme  Lodge,  ete:,  78  Minn.  448,  81  Aipra,  par.  18-28. 
W.  220,  79  A  S.  B.  412,  47  L.RJL.     18.  Rnsa  v.  Supnttae  Ooitteil,  etc., 

■196  (aitidtt  of  associatittn  and  hj-  110  La.  688,  34  So.  607,  88  A.  S.  B. 

UnrfB)^  ParisIi'  T.  Kotr  Toric  Pnfdaee  469.  ■  }* 

Ixeh.;  109  «r.  'T.v34»  01  N.  S.  977,  66     13.  Bee  supra,  par.  17« 
ijM^.-Vm',  denuBB  v.  Baytl  Neo^     14.  Notes;  19  Ai  S.  B.  TBij  90  Ann. 

bor»i«f  Anwitea,''14  R.  l>..  IM,  108  Cas.  029; 
R.  C.  L.  Vol  XIX.— 80.  1266 
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appean  that  tfa«  insured  was  not  made  aware  of  the  eziMeace  of  the 
by-law  which  conflicted  with  the  provision  in  the  oertificat&^'  In 

some  jurisdictions,  howevOT,  it  is  held  that  where  the  certiiicale  o( 
membership  conflicts  with  a  b)r-law,  and  both  are  madei  equally  a 
part  of  the  contract,  the  by-law  must  control,  it  being  incompetent 
for  Uie  assodation  to  incorporate  in  its  certificate  pioTiaou  which 
are  in  violation  of  its  by-laws." 

69.  Enforcement  of  Contractual  and  Property  XUghta. — Aa  already 
seen,  with  the  exception  of  a  few  jurisdictions,  it  is  generally  held 
that  members  of  mutual  benefit  societies  cannot  be  deprived  of  their 
right  to  resort  to  the  courts  to  enforce  the  contractual  and  property 
rights  to  which  their  membership  entitles  them.^'  Where  it  is  so 
provided  they  must  first  exhaust  their  remedies  within  the  association 
before  they  are  oititled  to  institute  civil  proceedings,"  but,  aside  from 
this,  the  remedies  of  a  member  against  an  association  which  denies 
him  some  contractual  or  property  right  to  which  he  is  entitled  are 
the  same  as  if  he  were  entitled  to  the  same  right  or  property  from 
a  natural  person  or  a  private  corporation  which  refused  to  concede  it. 
If  the  contingencies  have  arisen  in  which  the  association  has  agreed 
to  pay  him  a  sum  of  money,  an  action  may  be  maintained  Uierefor 
as  in  the  case  of  any  other  creditor  against  a  debtor.**  Thus  a  member 
of  a  benefit  association  entiUed  to  a  definite  sum  under  the  terms  of 
his  certificate  payable  out  of  a  disability  assessment  levied  upon  the 
members  of  such  association  may  recover  the  amount  in  an  action 
of  contract  against  the  association  for  breach  of  its  implied  agreement 
to  levy  such  assessment.'^  In  like  manner,  if  a  member  has  become 
entitied  to  ^wcific  property,  real  or  personal,  his  right  tii^ereto  can 
be  enforced  against  tiie  association  by  replevin,  ejectment,  or  any  other 
appropriate  action  or  proceeding.*  Moreover,  where  the  society  r^udi- 
ates  his  certificate  of  membership,  he  may  immediately  maintain  an 
action  for  the  damages  occasioned  thereby  witiiout  awaiting  tiie  time 
fixed  his  contract  for  performance  on  the  part  of  the  assodalaon.' 
Where  the  doctrine  of  antioipatory  breach  is  &ns  invoked,  the  eause 
of  action  assarted  is  not  the  right  to  recover  the  sum  named  in  the 
benefit  certificate  according  to  its  terms,  but  to  recover  dama^^  for 
a  repudiation  (tf  the  f^ewnent  in  advance  of  the  time  set  for  pwfonn- 
ance.  Furthermore  the  right  of  a  member  to  enforce  his  contract  of 
membership,  and  thus  enjoy  the  privileges  and  ben^ts  to  whidi  he 
has  become  entitled,  is  not  affected  by  the  fact  that  the  plan  (rf  insur- 

16.  GKenty  t.  Knights  of  Columbna,     20.  See  infra,  par.  98,  100. 
199  N.  T.  10»,  02  N.  E.  Ill,  20  Ann.     1.  Note:  59  A.  S.  B.  203. 


16.  Note:  20  Ann.  Cas.  930.         -70  K.  J.  L.  410,  87  AtL  468,  1  Ann. 

17.  See  nlp^^  par^-<42,  43.  Cas.  422.  For  a  fnU  tnatmait  of 
U.  Saeinpimrpan  80-^              ^asfyspatarf  brauh  of  mntxaot,  am 


Oaa.  928  and  note. 
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ance  pursaant  to  which  certiiicatea  of  membership  have  hitherto  been 
based  id  so  impraeUeal  that  if  pursued  it  would  ultimately  result  in 
the  inability  of  the  association  to  meet  its  obligations.'  la  the  case 
of  actions  for  the  recovery  of  sick  benefits,  a  member  is  entitled  to 
recover  only  for  the  amount  actually  accrued  at  the  time  of  the 
eommencement  of  his  suit.  The  contract  of  membership  as  to  sick 
benefits  is  not  entire  but  severable  in  its  nature.  The  right  of  a 
member  to  such  benefits  for  any  one  week  does  not  accrue  until  the 
end  of  that  week ;  and  though  he  is  mtitled  to  sue  immediately  upon 
default  in  its  payment,  such  default  ijoes  not  work  a  breach  of  the 
entire  contract,  which  still  subsists  as  to  future  benefits,  the  default 
only  affecting  the  rights  of  the  parties  as  to  the  benefit  accrued.* 

70.  Right  to  Property  and  Benefits  of  Society. — One  who  joins  a 
benevolent  and  ben^ciAl  association,  whether  incorporated  or  not, 
does  not  acquire  any  severable  proprietary  right  to  any  portion  of  its 
property  as  against  the  body  of  which  he  is  a  member;  or  any  right 
to  its  use  or  enjoyment,  except  so  long  as  he  shall  belong  to  the  order, 
for  his  interest  in  tiie  pn^erty  of  the  association  is  incidental  to  his 
membership  and  ceases  upon  his  ceasing  to  be  a  member.*  While 
a  member  may  become  oititled  to  a  specifio  share  of  its  property  in 
case  of  the  dissolution  of  the  association,*  still,  even  in  such  a  con- 
tingency, a  fund  accumulated  for  the  relief  of  the  dependents  of 
deceased  members  cannot  be  divided  by  a  vote  of  the  acting  members 
among  themselves  for  their  private  use.^  Aside  from  the  aick  bene- 
fits to  which  a  member  may  become  entitled  during  his  lifetime  and 
which  he  himself  may  collect  by  taking  the  necessary  legal  proceed- 
ings,' one  to  whom  a  certificate  of  member^ip  in  such  an  associa- 
tion issues  has  no  property  interest  in  either  the  certificate  or  fund 
othw  than  a  power  to  doaguftte  the  beneficiary  thereof,  which  power 
of  i^pointment  becomes  inoperative  if  not  exercised.'  The  idea  of 
any  property  interest,  in  the  certificate,  being  vested  in  the  insured 
member  is  excluded  ordinarily  by  the  very  purpose  of  saoh  aasociaF 

8l  Hart    lite,  ete.,  AaB%  86  Kan.  7.  Duke  v.  FnUer,  »  N.  H.  686,  32 

318,  120  Pke.  863,  Ann.  Cas.  1913C  Am.  Dec  392. 

672.  8.  Robinson  v.  Elxempt  Fire  Co., 

4.  Robiwon  t.  Exempt  Fixe  Co,  103  Cal.  1,  36  Pae.  956,  42  A.  8.  R. 


Pa.  St.  679,  15  Atf.  886/9  A.  S.  B.  Bobillard  t.  Soeiete  St  Jean  Bap- 

147,  2  IuBJl.  44.  tSste      Centrenlle,  21  R.  I.  348,  43 

6.  Otto  ▼.  Jonneymen  TtOors'  Pro-  Atl.  636,  70  A.  S.  B.  806,  45  L.B.A. 

teetive^  ete..  Union,  75  Cal.  308.  IT  569. 

Pae.  217,  7  A.  8.  R.  156:  Lawson  v.     0.  Rollins  t.  IfeHatton,- 16  Colo. 

Sewell,  118  Cal.  613,  SO  Pae.  763,  48  203,  27  Pae.  284,  26  A.  6.  B.  260; 

LJt.A.  400.  -  Fisher  v.  Donovan.  67  Keb.  361,  77  N. 

6.  Note:  3  L.R.A.  430.  W.  778,  44  LJUA.  883;  Warner  v. 
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tioDs,  which  is  to  make  proviaion  for  the  dependants  of  deceased 
members  «nd  not  to  indemnify  their  estates,***  and,  under  the  rules 
of  most  associations  of  this  character,  neither  the  certiticaie  of  mem- 
bership nor  the  death  benefit  provided  for  theron  constitotes  an  asset 
of  the  estate  of  the  insured,  or  becomes  recoverable  as  such  by  his 
executor  or  administrator.'*  Of  course,  however,  a  member  is  entitled 
to  enforce  his  contractual  rights  thereunder  and  may  taJce  such  meas- 
ures as  may  be  necessary  to  protect  them  from  infringement  and  to 
insure  securing  to  his  beneficiary  the  enjoyment  thereof.'*  It  has 
been  held,  however,  that  the  yord  "may*'  in  a  mutual  benefit  certifi- 
cate providing  a  certain  sum  to  be  paid  on  the  death  of  a  ra ember, 
and  declaring  that  one  half  fiie  sum  may  he  paid  the  member  in 
case  he  reaches  a  specified  age  and  beoomeB  permanently  disabled, 
is  tiompulsory,  so  that  the  aasociatioD  has  no  option  to  refuse  payment 
in  case  the  conditions  ^e  complied  with."  And  where  a  member  of 
a  r^ief  association  is  determined  by  the  aasociatioa  to  be  disabled , 
within  the  meaning  of  ita  constitution  and  by-laws^  md  is  granted 
a  pension  as  herein  provided,  his  right  to  the  p^^on  is  a  vested  legid 
right  of  which  he  cannot  be  deprived  except  by  due  process  of  law.*' 
71.  Assignment  or  Transfer  of  Benefit  Certifioate.— In  the  absence 
of  any  inhibition  in  the  constitution  or  by-laws  of  a  benevolent  asso- 
oiation,  a  certificate  of  membership  ther^  is  assignable  by  the  insured 
the  same  aa  any  other  chose  in  action;  '*  an  asugiun«kt  under  such 
drcumetances  amounting  in-  effect  to  a  designation  of  a  new  henefi- 
oiary,  which  change  may  foe  aceemplished  without  the  consent  of 
the  former  one,  as  a  beneficiary^  int^«st  under  such  a  certificate  does 
not  ordinarily  become  vested  until  the  member's  death.'*  Where  the 
ccmstitution  and  by-laws  expressly  reeognice  title  right  of  a  member 
to  assign  his  certificate,  and  prescribe  ^e  m9de  in  which  an  assign- 
ment may  be  made,  it  should  be  made  accordin^y ; "  though  the  mere 
fact  that  it  was  not  made  in  the  prescribed  manner  wiU  not  necessarily 

Modem   Woodmen   of   America,   67  L.R.A.  149. 

Neb.  233,  93  N.  W.  397,  108  A.  S.  B.  13.  Supreme  Council,  etc.  v.  Grqve, 

634,  2  Ami.  Cos.  660,  61  LJI.A.  ^03.  176  Ind.  356,  96  N.  £.  159,,  36  L-RA. 

NoU:  52  A.  S.  B.  567.  (N.S.)  913. 

10.  Warner  v.  Modem  Woodmen  of  14.  Stevens   v.   litinnfiapolis  Fire 

America,  67  Neb.  233,  93  N.  W.  397,  Dept  Relief  Aaa'n,  J24  Mina.  381,  145 

108  A.  S.  B.  634,  2  Ann.  Kim.  6^0,  N.W.  35,50  LJl.A.{N.a)  1018. 

61  Xi.B.A.  90$.  And  see  npx%  par.  15.  Carpenter  v.  Knapp^  101  U. 

4,  6.  712,  70  N.  W.  764,.  38  L.R.A.  128. 

IL  Rollins  T.  HeHatton,  16  GpId.  Notes:  52  A.  S.  B.        87  A.  S.  R. 

203,  27  Pae.  254,  25  A.  S.  B.  260  ;  514.  And  see  f^etaUy,  Assiohmkhts, 

Maryland  Mut.  Benev.  Soc.,  etc.  v.  yel.  2,  p.  3  et  seq. 

Clendinm,  44  Md.  429,  22  Am.  Rep.  16.  See  infra,  par.  87. 

52.   And  see  infra,  par.  100.  17.  Carpenter  v.  Knapp,  101 

.  18.  Parish  V.  Hew  Toric  f'roduoe  712,  70  N.  W.  764^  38  Ii.BJL  138. 
Exefa,  069  N.     3^  ^  N.  E.^,  56 
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prevent  it  from  being  good  between  the  parties,'*  and  wben  equitable 
interests  have  been  created  in  the  fund  to  be  collected  and  the  contro- 
versy does  not  involve  rights  of  the  society,  the  assignee  has  been 
allowed  to  receive  the  benefite  of  the  certificate  as  against  the  clefim 
of  the  administrator  of  the  assignor  Moreover,  the  fact  that  a 
member  was  insolvent  at  the  time  of  his  death  will  not  of  itself 
invalidate  an  assignment  where  it  ia  not  shown  that  he  was  insolvent 
at  the  time  he  made  it.**  Some  of  the  jurisdictions  which  recognize 
a  member's  right  to  assign  his  certificate  do  not  require  ^t  his 
assignee  should  have  an  insurable  interest  in  his  life,^  but  in  others 
it  is  considered  a  wager  and  against  puUic  policy  to  allow  anyone 
not  related  blood  or  otherwise,  nor  a  creditor  of  the  member,  and 
therefore  having  no  insurable  interest  in  his  life  to  become  the  owner, 
by  assignment  or  otherwise,  of  the  cratificate  which  entatiee  the  b«ieti- 
ciary  to  the  member's  benefit'  But  even  where  an  insurable  interest 
is  required,  inasmuch  as  a  creditor  of  a  member  may  lawfully  become 
the  owner  of  a  right  to  the  benefit  to  an  extent  requisite  to  protect 
him  against  the  ultimate  loss  of  his  claim,  a  purchaser  or  assignee  of 
it  will  be  recogniiied  as  having  an  interest  therein  sufficient  to  repay 
him  his  purchase  money,  invested  in  it,  including  advancements  in 
the  way  of  assessments,  dues,  and' premiums  to  preserve  and  keep  the 
certi6cate  in  force  with  lawful  interest.'  So,  a  trust  enforceable  in 
equity  arises  where,  with  the  assent  of  the  beneficiary,  one  ^o  eooid 
not  acquire  an  interest  in  a  benefit  certificate  because  not  bearing  &e 
necessary  relationship  to  the  member  agrees  to  pay  the  dues^d  make 
advances  to  the  member  in  con^deration  of  the  agreement  witii  the 
member  that  the  benefit  fund  shall  be  collected  for  his  benefit*  It 
is  <Aviona,  however,  fhat  if  members  could  freely  assign  and  transfer 
their  certificates  to  creditors  as  security  for  their  debts,  the  policies 
of  such  sodeties,  like  those  of  regular  insurance  companies,  would 
become  to  some  extent  the  subject  of  trade  and  speculation  in  total 
sabvwsion  of  the  avowed  objects  of  such  aasodatioiia,*  and  aooeordingly 
the  constitutions  and  by-laws  of  most  associations  or  the  statutes  under 
which  they  are  organized  are  so  worded  that  the  certificate  of  member- 
ship confert  upon  a  member  no  Tight  to  sell  or  a»ign  it*  .  Thus,  if 

18.  ^jneAy  ▼.  Equitable  Aid  Union,  8.  Motes :  19  A.  S.  It  791;  Ann. 
170  Hmb.  218,  48  N.  £.  1090,  64  A.  Cas.  10136  867,  868.  ' 

8.  B.  297.  3.  Sehonfleld  v.  Tntw,  76  Tex.  824, 

Note:  7  L.BJL  180.  13  S.  W.  6S»,  7  LitA.  189. 

19.  Briefly  v.  Equitable  Aid  tnion,     Note:  19  A.  B.  B.  791. 

170  Mus.  818,  48 17.  £.  1090,  64  A.  4.  Karr  v.  Craae,  212  Hasi.  984,  98 

8.  B.  297.  N.  E.  783,  40  LitA.(N.S.)  692: 

90.  Koto  I  7  LJtA.  180.'  A.  CaiBoii  v.  VldkabuFe  Bank,  76 

L  Hilncr  v.  Bowman,  119  Ind.  448^  Miss.  lOT,  22  So.  1,  66  A.  8.  B.  1698, 37 

21  N.  B.  1094^  5  LitA.  95.  L.B^  600. 

Notes:  19  A.  8.  B.  791;  7  iai.A.  6.  Stoelker  v.  Thonten,  88  Ala. 

189;  Ann.  Oka.  1913lt-868.  841,  0  8o.-880^  6  L.B:A.  MO;  Kelk  v. 
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the  dhflrter  of  a  benefit  as&ociati  m  provides  thai  a  death  benefit  must 
be  paid  to  the  legal  heir  or  beneficiary  of  a  deceased  member,  who  is 
insured^  $uch  member  cannot  sell  and  asngn  his  policy  so  as  to 
divest  the  fund  from  his  legal  heir  and  beneficiary.'  In  like  manner, 
it  has  been  held  that  a  member  of  a  fraternal  beneficial  society  has 
no  such  interest  or  property  in  the  proceeds  of  a  certificate  therein 
as  will  impress  such  proceeds  with  a  trust,  in  favor  of  his  estate  or 
creditors.^  In  some  instances,  however,  the  inhibition  against  assign- 
ing a  certificate  extends  only  to  assignees  who  would  not  .be  eligible 
to  be  designated  as  beneficiaries,*  and  even  where  the  assignment  of 
a  certificate  is  prohibited,  it  has  been  held  that  it  may,  nevertheless, 
be  so  conveyed  if  the  association  has  been  enjoined  from  further 
prosecution  of  iia  business  fos  under  such  circumstances  the  certifi- 
cate amounts  to  no  more  than  any  other  daim  upon  the  assets  of 
the  society.*" 

72.  Forfeiture  of  Rig^t  to  Benefits  in  General. — ^li\^hen  a  member 
of  a  mutual  benefit  society  is  regularly  suspended  or  expelled  from 
the  organization,  he  thereby  forfeits  all  right  to  the  benefits  extended 
by  the  society,**  except  as  to  those  which  have  actually  accrued  prior 
thereto.*?  On  the  odier  hand,  where  he  is  unlawfully  suspended  or 
expdled,*'  his  m«nbership  still  continues  and  either  he,  or  his  bene- 
ficiary, may  recover  the  benefits  to  which  he  would  otherwise  be  entitled 
under  his  certificate.**  Thus  an  action  may  be  maintained  by  a  bene- 
ficiary named  in  a  certificate  of  a  benefit  association,  where  proceed- 
ings void  for  want  of  jurisdiction  were  had  in  the  m.ember'a  lifetime 
for  his  expulsion,  and  he  wias  not  therefore  expelled,  although  the 
ordet  would  not  recognize  the  member's  right  to  pay  assessraente  or 
bis  connection  with  the  association,  and  there  was  no  r^nstatement 
by  mandamus  or  otherwise.*^  Suspension  and  expulaiosi  are  not  the 
only  ways,  however,  in  which  a  memb^  may  forfeit  his  right  to  share 

Crane,  213  Maaa.  224,  98  N.  B.  783,  Beiiev.  Soc,  121  Mujh.  90,  79  N.  W. 

40  L.Rjl.(K.&)  692:  Schonfield  v.  921,  80  A.  S.  B.  484. 

Turner,  75  Tex.  324,  12  S,  W.  626,  7  13.  See  supra,  par.  49,  50,  55,  56. 

IaR.A.  189.  14.  Byram  v.  Sovereign  Camp  of 

Note:  7  L.R.A.  189.  Woodmen  of  Worfd,  108  la.  430,  79 

7.  Note:  52  A.  8.  E.  667.  N.  W.  144,  76  A.  S.  B.  285  and  note; 

8.  Fiaher  t,  Donovan,  67  Neb:  361,  Supreme  Lodge,  etc  v.  £ikbohn&  69 
77  N.  W.  778,  44  L.R.A.  883;  Waraep  ii:  J.  L.  255,  35  AH  1065,  59  A.  6. 
T.  Modem  Woodmen  of  America,  67  R.  609;  Waehtel  v.  Noah  Widovra,  etc. 
Neb.  233,  93  N.  W.  897,  108  A.  &.  Bi  Benev.  Soe.,  84  N.  Y.  28^  38  Am.  Rep. 
634,  2  Ann.  Cas.  660,  61  L.R.A.  693.  473;  Lane  v:  Orand  Fraternity,  132 
'  9.  Notes:  63  A.  S.  R.  666;  Ann.  Tenn.  235,  177  S.  W.  941,  Ann.  Cas. 
Cas.  1913B  867.  -                   ;  1917A  376,  L.R.A.1915F  1056. 

MO.  Note:  87  A.  8.  R.  Slfi.      -  Notes:  87  A.  8^  a  P^i^  L.B.A. 

IL  AnaooeU  Tribe  Ntt  12,  et«.  v.  )fia  ' 
Mnrbaeh,  13  Ud.  91,  71  An;i.  Deo.  625;     16.  Byram  r.  SoTerdgn  Camp  of 


U.  WwMiinAr    v.    WoiUngmea^  N.  W.  14^  76  A.  &  B.  265. 
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in  the  benefits  extended  by  the  otderA*  Certificates  of  membership 
in  such  aotnetiee  tisuaUy  condition  the  right  to  benefits  upon  compli- 
ance with  the  rules  and  regulations  of  tiie  order,  so  that  upon  the 
happening  of  the  specified  contingency  a  member's  right  to  benefits 
is  ipso  facto  forfeited  even  though  he  be  not  actually  su^ended  or 
expelled  on  til  some  time  subsequent  thereto.*'  Thus  under  the  terms 
of  the  contract  of  monberahip  one's  right  to  future  benefits  may  be 
automatically  forfeited  for  nonpayment  of  dues  and  assessments,'* 
or  by  some  forbidden  conduct  on  the  part  of  a  member  such  as  the 
intemperate  use  of  drugs  and  alcoholic  beveirages,*'  the  act  of  engag- 
ing in  SMoe  prohibited  oeevpaXwn,*^  or  by  removing  one's  residence 
to  a  place  outside  of  a  ^ecified  section  of  country.^  A  forfeiture  of 
the  benefits  extended  by  societies  of  this  character  is  not  favored  by 
the  courts,  however,*  and  a  by-law  adopted  after  the  issuing  of  a 
certificate  of  insurance  providing  for  a  forfeiture  will  be  construed 
most  strongly  against  the  association  and  if  passed  in  con^vention 
of  the  provisions  contained  in  the  articles  of  association,  ^e  constitu- 
tion or  by-laws  of  the  society,  or  the  statute  governing  it,  it  is  void.' 
Moreover,  if  the  society  has  pursued  a  course  of  conduct  which  leads 
a  monbcff  to  believe  thai  by  conforming  thereto  bis  rights  will  be 
protected,  it  will  be  estopped  from  claiming  a  forfeiture,  although 
incurred  under  the  letter  of  the  contract.*  The  failure  of  a  subordi- 
nate lodge  of  a  mutual  benefit  society  to  remit  an  assessment  to  the 
grand  lodge  will  not  forfeit  the  rights  of  a  .  member,  although  the 
by-laws  provide  th&t  the  grand  lodge  shall  not  be  h^  for  neglect 
of  duty  of  subordinate  lodges.*   Xdlcewise  the  wilful  failure  of  the 

16.  Note:  58  A.  S.  R.  574.  v.  Modem  Woodmen  of  America.  127 

17.  Lsmgnecker  v.  Grand  L<?dge,  Wis.  606,  107  N.  W.  8,  7  Ann.  Cas. 
etc.,  Ill  Wis.  279,  87  N.  W.  293,  87  566  and  note^ 

A.  S.  R.  860,  55  L.R.A.  185;  Stevens  l.'Lane  t.  Grand  Fraternity,  132 
V.  Mod«ni  Woodmen  of  America,  127  Tenn.  235,  177  S.  W.  941,  Ann.  Cas. 
Wis.  eoe,  107  N.  W.  8,  7  Ann.  Cas.  1917A  376,  L.R.A.1915F  1066  and 
566  and  note.  note. 

Notes:  11  Ann.  Gaa.  340  et  seq.;  2.  Trotter  t.  Grand  Lodge,  etc.,  182 
Ann.  Gas.  1912D  491.  la.  513,  109  N.  W.  1099,  11  Ann.  Cas. 

18.  Bee  infra,  par.  7a  533,  7  L,B.A.(N.S.}  669;  Lange  t. 

19.  Taylor  v.  Modon  Woodmen  of  Royal  Highlanders,  75  Neb.  188,  106 
Aiheriea,  72  Kan.  443,  83  Pao.  1089^  N.  W.  234,  110  N.  W.  UIO,  121  A. 
6  L.R.A.(N.S.)  S88;  Modem  Woodr  3.  B.  78«,  10  L.B.A.(N.S.)  666. 
men  of  America  t.  Breekeiiridge,>76     Notes:  19  A.  S.  R.  763  ;  62  A.  S. 
Kan.  873,  89  Pae.  661,  12  Am,  Gas.  B.  574;  17  LJUL(N.S.)  247. 

636, 10  L.R.A.(N.S.)  136.  Lange  t.  Boyal  Highlanders,  75 

91.  -Gilmore  t,  KnighU  of  Oohao-  Neb.  188,  106  N.  W.  224.  HO  N.  W. 
bus,  77  Conn.  58,  58  AtL  223,  107  A.  lUO,  121  A.  S.  R.  786,  10  LJtJL 
8.  R.  17,  1  Ann.  Caa.  715;  Nstietoal  .{N;Si)  666.  / 
CoiuMil,  ete.  r.  Thompaon,  153  Ey.  4.:Note:  19  A.  S.  B.  783. 
«36,1»6  S.  W*.  132,  45  LltA.CN.S.O  ■  5.  Uttrphy  t.  Independent  Order 
U48;  EU^  T.  Faust,  110  Uo.  053,  Bens,  et&,  77-  UiBa.,83Q,  27  Sp.  624, 
26  8.  W.  390.  26  UBX  148;  Stevens  60  UUJi.  HI  mdt  note;  and m.Sh- 
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lodge  officers  to  do  their  daty  towards  ooUecting  a  death  claim  of  a 
member  of  a  mutual  benefit  society  will  not  forfeit  the  rights  of  thar 
beneficiary  who  has  done  all  she  can  in  compliance  with  Uie  rules 
of  the  association  .•  The  certificate  issued  to  a  member  of  a  benefit 
society  is  evidence  of  his  good  standing  at  the  time  of  its' issue,  and 
such  good  standing  ia  presumed  to  continue  until  there  is  proof  that 
it  no  longer  exists.  If  loss  of  good  standing  on  the  part  of  a  member 
of  a  benefit  socieety  must  be  established  by  action  on  the  part  of  the 
society,  such  loss  of  good  standing  does  not  indude  the  net  of  tiie 
member  in  committing  suidde.^ 

73.  Nonpayment  ^  Dues  and  Assessments. — Where,  as  is  fre- 
quently tile  case,  it  is  provided  in  the  contract  of  membership  in  a 
mutual  benefit  society  that  failure  on  the  part  of  a  member  to  pay 
dues  or  assessments  shall  operate  ipso  facto  to  forfeit  his  rights  as 
a  member,  or  where  the  words  used  are  to  the  effect  that  a  forfeiture 
shall  immediately  result  from  such  failure,  these  provisions  are  self- 
executing,  requiring  no  affirmative  action  on  the  part  of  the  society, 
and  the  rights  of  the  member  under  his  certificate  are  forfeited  forth- 
with on  his  failure  to  pay  his  dues  or  assessments.^  Where,  however, 
the  laws  of  the  society  expressly  or  impliedly  require  some  affirmative 
action  on  the  part  of  the  society  before  a  member's  ri^ts  can  be 
forfeited  for  nonpayment  of  assessments  or  dues,  the  requisite  steps 
expressly  or  impliedly  provided  for  must  be  taken  before  forfeiture 
can  result .•  Thus  failure  to  pay  dues  will  not  of  itself  derive  a 
member  of  a  mutual  benefit  society  of  his  right  to  sick  benefits,  undw 
rules  which  provide  merely  that  be  ibay  be  suspended  for  failure  to 
pay  for  a  spwjified  time,  and  expelled  for  continued  failure,  e^ecially 
where  they  further  provide  that  no  member  shall  be  suspended  or 
expelled  without  a  fair  and  impartial  trial.*'  Moreovw,  where  a  for- 
feiture is  claimed  t^  reason  of  a  member's  nonobservance  of  sudi  a 

preme  Lodge,  ete.  t.  Withers,  177  U.  Kennedy  v.  Grand  FrateiBity,  96 
S.  260,  20  S.  Ct.  611,  44  V.  8.  (L.  Mont.  325,  92  Pac.  971,  25  LJI.A. 
«d.)  762.  (N,fi.)  78;  Knights  of  Colambus  v. 

6.  BCorphy  v.  Independent  Ordet  Bnrronghs,  107  Va.  671,  60  S.  E.  40, 
Sons,  ete.,  77  Mias.  880,  27  Se.  624^  17  L.R.A.(N.a)  246  and  note. 


7.  Royal  Circle  v.  Aehterrath,  204  Co.,  132  la.  377,  106  N.  W.  913,  IM 
m.  549,  68  N.  E.  092,  98  A.  S.  K.  224,  A.  S.  R.  500,  11  Ann.  Gas.  339)  Bog. 
63  LR.A.  463.  era  v.  Union  Benev.  See.  No.  2,  m 

8.  Supreme  Commandery,  ete.  V.  Ky.  598,-64  S.  W.  444,  55  L.R.A.  605; 
Bernard,  36  App.  Cas.  (D.  C.)  169,  6  Knights  of  Columbus  v.  Bnrmq^ 
Ann.  Cas.  6»4}  Lehman  v.  Giatk,  174  107  Tk.  671,  60  S.  6.  40,  17  URJL 
m.  2^9,  '51-K.  E.'22^'43  L.K.A.  046;  (N.8.)  246  and  note. 

Oiand  Lodg&  ete.     UarsfaaU,  31  Ind.  Note:  17  L.R^.(N.S.)  248. 

App.  534,  68  VT.  fi.  008,  90  A.  S.  B.  10.  Sogm  v.  Union  Bener.  Soc.  No. 

273  and  note;  Thibert  v.  Supreme  2,  111  Ky.  596,  64  S.  W.  444,  6fi 

Lodge,  ete.,  78  Minn.  448,  81  N.  W.  LJI.A.  606. 
220,  TB  A.  S.-B.  412^  47  L.B.A.  196; 


60  L.RA..  ill. 


9.  Brooks  v.- Conservative  Life  Ins. 
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condition,  the  burden  of  proof  is  upop  the  aasodation  to  establish  such 
foinfeiture  by  evidence  that  the  .unpaid  aasessment  was  duly  made  and 
levied  in  the  mode  preBoribed  by  the  constitution  and  by-laws  of  the 
aasoaiation»  for  otherwise  a  member  cannot  be  said  to  be  in  default.'^ 
Thus,  a  forfeiture  cannot  be  daimed  by  reason  of  a  member's  refusal 
to  pay  an  asseesment,  the  rate  of  which  has  been  unlawfully  increased 
by  the  aaaooiatdon.''  Where  ^e  right  to  benefits  is  thus  conditioned 
npoa  the  prompt  payment  of  aaseiunents  and  the  latt^  are  duly 
levied  in  the  prescribed  manner,  some  authorities  hold  that  nothing, 
not  even  the  insanity  of  a  member,  will  excuse  their  nonpayment  so 
as  to  prevent  a  forfeiture  resulting  therefrom,^'  since,  if  insanity, 
BcknesB  or  aheenoe  is  the  cause  of  the  nonpayment  of  assessments, 
anyone  related  to  the  mraaber  or  intwested  in  his  estate  may  come 
to  his  relief,  especially  if  he  is  named  as  the  beneficiary  under  the 
certificate.^^  Provision  in  the  contract  that  the  officers  of  the  society 
max  accept  valid  excuses  for  failure  to  pay  asses^ents  does  not  vest 
in  the  ofhcen  an  arbitrary  power  to  determine  what  shall  be  a  valid 
excuse,  but  imposes  on  them  the  duty  of  accepting  an  excuse  if  valid. 
Thus  if  the  excuse  is  that  the  membw,  within  the  time  allowed  him 
in  which  to  make  payment,  was  stricken  with  apoplexy,  and  thereby 
rendered  unoixiscious,  in  which  condition  he  remained  until  his  death, 
such  excuse  must  be  regarded  eis  valid  and  sufficient.^*  It  has  been 
held  that  a  forfeiture  cannot  be  insisted  on  where  a  member's  lodge 
pays  an  assessment  in  his  behalf  and  Uie  superior  body  retains  such 
sum,  even  tbfwgh  the  member  did  not  pay  the  assessment  to  the 
snboTdinate  lodge,*'  and  that  the  paym^t  of  an  assessment  or  dues 
to  a  benefit  society  by  a  collector  for  a  member  to  prevent  a  forfeiture 
is  valid  and  sufficient  when  made  in  good  faith  and  without  intent 
to  defraud  or  injure  the  society.*'  But  it  seems  that  forfeiture  of  the 
ri^its  of  a  membw  of  a  mutual  benefit  society  for  the  nonpayment  of 
duee  )8  not  prevented  by  the  fact  that  they  were  paid  by  the  local 
branch  of  the  order  to  which  he  belonged,  where  the  local  branch 
forwarded  the  numey  without  complying  with  the  provisiona  of  a 
by-law  preeeribing  how  money  ah^  be  paid  from  the  treasury.*^ 

11.  Aiii^»MiMi  Mnt.  Aid  Soe.  v.  Hd-  87  Pao.  127, 1!20  A.  S.  R.  987, 7  L.R.A. 

bnm,  86  Ky.  1,  2  S.  W.  495,  7  A.  S.  (N.S.)  973.' 

B.  571.  14.  Bndiannaa  t.  Suproaie  Coa- 

Note:  19  A.  8.  B.  784.  elave,  etc.,  178  Pa.  St  465,  35  AtL  873, 


13.  McCami  v.  Supreme  Conclave,  Am'ii,  120  N.  T.  496,  24  N.  B.  17 
ete.,  119  Hd.  656,  87  AH.  383,  46  A.  8.  R.  660,  9  LMjk.  189. 
LJt.A.(N.S.)  537  asd  note;  Bnchan-  .    16.  Note:  11  Aim.  Cm.  540. 
MB     SapKoM'Oonelav*,  ete.,  178  Pi.     17.  Walker  v.   XSaiieA  '  Order  of 
St  465,  35  AtL  873,  56  A.  S;  E.  774,  Golden  Star,  212  Mass.. 289,  98  N.  E.; 
34  L.B.A.  486;  Bfattridan  v.  Motei  1089,  Ann.  Oas.  1913D  346  and  note. 
WeoAM  of  Ameiiea,  44  Wasfa.  280,     18.  Enightt  o|  Cclnmbos  y.  Bfo^ 


And  see  snttra,  par.  66. 
la.  Note:  7  LJtA.(N.6.)  1159. 


56  A.  S.  R.  774,  34  L.S.A.  436. 
16.  Dennis  v.  Maaaaehnsetta  B«d. 
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Moreover,  while  it  may  be  laid  down  as  the  general  rule,  subject  to 
some  exceptionSj  that,  if  an  izuurer  has  in  its  handa  sufficient  funds 
presently  due  the  insured  to  pay  an  aasemnent  or  premium  on  his 
policy  when  due,  it  is  the  former's  duty  to  ^ply  the  same  so  as  to 
prevent  a  forfeiture  of  the  policy,  it  has  been  held  that  the  mere 
fact  that  a  mutual  benefit  association  owes  to  a  member  for  sorrioes 
an  amount  in  excess  of  an  assessmoiit  against  him  for  a  premium  on 
hia  certificfUe  does  not  require  an  application  of  it  upon  the  assess- 
ment, so  as  to  prevent  a  forfeiture  of  the' certificate  for  nonpayment 
of  dues,  in  the  absence  of  a  direction,  request  or  other  authorizatioa 
so  to  employ  the  amount  doe."  Where  the  certificate  of  member- 
ship in  a  mutual  benefit  society  provides  that  assessments  shall  be 
paid  within  a  specified  time  from  the  date  of  notice,  paymmit  within 
that  time  will  preserve  the  validity  of  the  certifiGate,  though  such 
payment  is  made  by  the  beneficiary  after  the  death  of  the  member. *• 
And  there  is  authority  to  the  effect  that  where  the  assured  in  a  motnal 
benefit  association  died  before  the  expiration  of  the  time  in  which 
the  last  assessment  made  by  the  association  might  be  paid  he  was  not 
in  drfault,  and  the  policy  was  still  in  force  at  the  time  of  his  death, 
and  the  liability  of  the  association  was  acc<M:dingly'  fixed,  and  waa 
unaffected  by  the  fact  that  no  part  of  such  assessment  waa  paid.* 
Where  an  advance  payment  is  exacted  of  a  member  prior  to  his 
admission  into  an  order,  he  cannot  be  said  to  be  in  arrears  as  to  an 
assessment  or  subject  to  a  forfeiture  for  its  nonpayment,  until  such 
sum  paid  in  advance  is  applied  to  some  assessment  and  exhausted.* 
74.  Effect  of  Ciutom  of  ReceiTing  Dellnqaent  Payments. — ^Where 
a  mutual  benefit  association  has,  in  repeated  instances,  received  from 
a  member  the  payment  of  overdue  assessments,  so  as  to  establish  a 
custom  or  course  of  dealing  between  the  parties  and  lead  the  member 
to  believe  that  a  strict  observance  of  a  requirement  as  to  the  time  of 
payment  is  not  required,  it  is  held  that  the  certificate  of  insurance 
is  not  forfeited  by  failure  to  pay  an  aasessment  at  the  time  when  the 
by-laws  of  the  society  or  a  stipulation  in  the  certificate  requires  it 
to  be  paid  provided  it  is  paid  within  the  customary  period  of  exten- 
sion of  the  time  of  payment,  for  the  association  is  estopped  by  its 
course  of  conduct  from  claiming  a  forfeiture  according  to  the  strict 
letter  of  its  eontract'  Once  a  regular  course  of  conduct  on  the  part 

TouglM.  107  Va.  ml  60  S.  E.  40,     Note :  62  A.  S.  B.  673. 


19.  Caywood  v.   Snpreme  Lod^,  Ass'n,  39  Miim.  174,  39  N.  W.  312, 
«te.,  171  Ind.  410,  B6  N.  E.  483,  131  12  A.  S.  B.  63L 
A.  8.  B.  .253,  17  Ann.  Caa.  603,  23     2.  Trotter  v.  Orand  Lodn  ete.,  132 


20.  Bankeis',  eto^  Mut.  Ben.  Ase'n  533,  7  LJLA.<N.S.)  568. 
V.  Stopp,  77  Tex.  517,  14  S.  W.  168,     3.  Trotter  v.  Omd  U)ig9,  eto.,  132 


1.  Kerr  v.  Hinnewta  Mat.  Bm. 


19  A.  S.  B.  772  and  aote^ 


la.  513»  209  N.  W.iflSO,  JI  Aaii.  Caa. 
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of  tbe  association  in  accepting  overdue  asseenneDts  without  objection 
has  become  established,  die  only  way  the  aaeoeiation  can  acquire  the 
right  to  insist  upon  a  forfeiture  for  failure  to  pay  an  asBesemmt  within 
the  time  fixed  foy  the  by-laws  is  by  giving  the  insured  pwsonal  notice 
that  thereafter  punctual  payment  will  be  required.*  But  to  invoke  the 
doctrine  of  estoppel  xmdet  such  circmnstanen,  the  conrae  of  conduct 
must  amount  to  an  actual  custom  and  not  consist  of  occaaiooal  acta 
of  indulgence  on  the  part  of  the  association.  And  it  must  be  shown 
that  the  delinquent  member  had  notice  of  the  practice  and  relied 
thereon  *  Moreover^  if  the  reinstatemrat  of  a  delinquent  member 
of  a  beneficial  association  is  merely  conditional  on  the  member  being 
in  good  health,  and  the  by-laws  provide  that  tiie  receipt  and  reten- 
tion of  dues  shall  not  eflfect  the  reinstatement  of  a  suspended  mnnber 
in  case  he  is  not  in  good  health,  it  has  been  held  that  the  receipt 
of  dues  from  a  delinquent  member,  who  is  in  poor  health  without  the 
knowledge  of  the  beneficial  association,  does  not  reinstate  him.* 
75.  Effect  of  Virid  Ezpnlsion  or  Rejection  of  Proffered  Payment. — 
Inasmuch  as  one  person  cannot  claim  a  forfeiture  upon  an  omission 
by  another  which  the  conduct  of  the  first  brought  about,  failure  to 
pay  assessments  and  dues  after  a  void  expulsion  from  a  beneficial 
association,  or  after  the  society  has  otherwise  repudiated  its  contract, 
cannot  be  asserted  by  the  order  as  a  ground  of  forfeiture  of  a  mem- 
ber's right  to  the  benefits  of  the  Etssociation  if  he  has  been  notified 
ihat  his  lodge  will  not  receive  any  more  from  him  because  it  no 
longer  regards  him  as  a  member.'  Thus  where  a  member  of  a  bene- 
ficiary association  offers  to  pay  dues  assessed  against  him,  and  is  ready 
and  willing  to  pay  to  the  officer  whose  duty  it  is  to  receive  them, 
and  such  officer,  doubting  his  power  in  the  premises,  refuses  to  accept 
the  offered  payment,  the  association  cannot  base  a  forfeiture  of  the 
promised  benefit  on  the  nonpayment  of  such  dues.*  In  like  manner 
if  a  mutual  benefit  assooiatum  notifiea  one  of  its  members  that  his 

533  and  note,  7  L.R.A.(N.S.)  6^  Pae.  160,  3  Ann.  Cas.  635;  O'Neil  v. 

Edmiaton  v.  Tbe  Homesteaders,  93  Snpreme  Council,  etc.,  70  N.  J.  L.  410, 

San.  486,  144  Pae.  826,  Ann.  Caa.  57  Atl.  463,  1  Ann.  Gas.  422;  Lane  v. 

10161)  689  and  note;  Royal  Onazdians  Orand  Fraternity,  132  Tann.  236,  177 

V.  Clai^e,  49  Can.  Sup.  Gt.  228.  Ann.  S.  W.  941,  Ann.  Cas.  19a7A  376, 

Caa.  1914C  423  and  note.  L.B.A.1915T'    1056;    Langneeker  v. 

4.  Trotter  v.  Orand  Lodge,  ete.,  132  Grand  Lodge,  etc.,  Ill  Wis.  279,  87 
Za.  613,  109  K.  W.  1099,  11  Ann.  Cat.  K.  W.  293,  87  A.  8.  R.  860,  66  L.E.A. 
683,  7  L.R.A.(N.S.)  669.  185;  Waerflv      Grand  Grove,  ate., 

Note:  Ann.  Caa.  1916D  693.  116  Wis.  19,  92  N.  W.  433,  96  A.  & 

5.  Note:  11  Ann.  Cas.  542.  R.  940  and  note. 

'    t.  Note:  Ann.  Cas.  1916D  603,  694.     Note:  99  A.  6.  B.  282. 

7t  Bynun  v.  Sovereign  Camp  of     8.  Foresters  of  Amoioa  v.  HoUiar 
Woodmen  of  World,  108  la.  430,  79  70  Kaa.  71,  78  Paa.  160,  S  Ann.  Cas. 
K.  W.  144.  75  A.  B.  R.  266:  Foiestera  636. 
of  Ameriea     HolUs,  TO  Kan.  71,  78 
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certificate  will  not  be  recognized  88  in  foroOi  it  waivee  farther  pay- 
ments tb«m)n  80  long  aa.  ite  attitude  in  that  regaid  continues  *  Such 
a  provision  in  the  contract  of  membership  rendering  it  void  for  fail- 
ure to  pay  duee  and  aseesaments  contemplcUes  a  readiness  on  the  part  - 
of  the  association  to  receive  the  amount  of  assessments  whm  seasonably 
tendered ;  and  a  refusal  in  that  re^rd  upon  grounds  in  their  nature 
eontinuouB  suspends  the  operation  of  such  a  provision  till  notice  is 
brought  home  to  the  member  that  the  attitude  of  the  association  has 
changed. The  dues  which  accrued  and  were  tendered  and  rejected 
after  a  benefit  society  attempted  to  suspend  a  member  should,  how- 
ever, be  deducted  from  Hie  amount  due  under  a  mutual  benefit  certifi- 
oate,  if  the  right  to  recover  thereon  is  established.^^  Moreover,  the 
beneficiary  of  a  mutual  benefit  certifioate  cannot  insist  on  an  estoppel 
agaioSt  the  order  because  of  refusal  to  accept  the  dues  of  a  member 
who  is  ill,  if,  on  the  representative  of  the  lodge  stating  that  he  had 
information  that  the  member  is  not  fit  to  be  such  and  should  be 
expelled,  and  that  unless  be  is  permitted  to  lai>ae  out  by  nonpayment 
of  dues,  he  wUl  take  the  matter  before  tiie  order  and  secure  tibe  expul- 
sion, he  acquiesces  in  the  BOggestion  without  further  attempt  to  pay 
dues.** 

76.  Waiver  of  Forfeiture  Generally. — Where  a  subordinate  lodge, 
acting  within  the  scope  of  its  authority,  extends  the  time  witiiin  which 
a  delinquent  memb^  may  pay  an  assessment,  it  thereby  waives  the 
right  of  the  association  to  insist  upon  forfeiting  the  member's  right 
to  benefits  by  reason  of  such  delinquency,"  and  it  has  been  held  tiiat 
a  notice  that  overdue  assessments  will  be  due  and  payable  at  a  cer- 
tain future  date  and  a  demand  therefor  constitute  a  waiver  of  forfeiture 
for  nonpayment  prior  to  the  date  mentioned.'*  The  issuance  of  a 
notice  or  call  for  a  subsequent  assessment  has  also  been  held  to  con- 
stitute a  waiver  of  a  forfeiture  for  nonpayment  of  a  prior  assessment; 
hut  the  mere  fact  that  notice  of  another  assessment  is  sent  before 
the  expiration  of  the  period  allowed  for  the  payment  of  a  former 
assessment  does  not  amount  to  a  waiver  of  a  forfeiture  which  after- 
wards becomes  complete  by  reason  ol  the  nonpayment  of  the  former 
ooDoaement  within  the  prescribed  time.  When  a  forfeitore  for  non- 
payment of  a  prior  asseasmfflit  has  been  waived  by  the  sending  of  a 
notice  of  another  aasessmeqt,  payment  of  the  old  assessment  within 

9.  Wnarller  v.  6mkd  Gsem,  atsu  .  18.  UsCaim  v.  Supreme  CooBlavv^ 
116  Wis.  19,  OS  K.  W.  483,  M  A,  &  ete.,  119  Ud.  665,  87  AtL  883,  46 


10.  Lougneoker  t.   Grand   Lodgfe^     18.  Note;  38  Ii.BA.(N.6.)  675.  . 
etc.,  Ill  Wis.  279,  87  N.  W.  293,  66     li.  Mnnay  v.   Home  Bol  Lifft 


11.  Lahe  v.  Grand  rratemity,  182  A.  B.  B.  133. 
Tenn.  236,  177  S.  W.  941,  Ann.  Cu.     Notes:  U  Ann.  Gas.  544;  Ann.-CaB. 


a  940. 


LJLA.(N.8.)  537. 


L.R.A.  186. 


Assoc,  90  Cal  40%  27  Pae.  309,  26 


1817A  376,  hJLA.  191fiF  1056. 


1914G  440j  Ann.  Cm.  19162)  604. 
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the  time  fixed  by  the  rules  for  the  payment  of  aaaessments  after  notice 
is  sufficient  to  keep  the  insurance  in  force,  even  though  the  money 
is  not  received  by  the  association  until  after  the  death  of  the  mem- 
ber.*' Even  though  an  association  has  not  otherwise  waived  a  for- 
feiture  incurred  by  a  failure  to  pay  an  assessment,  if  it  accepts  a 
delinquent  payment  thereof  its  act  in  doing  so  may  operate  as  a 
waiver  of  the  forfeiture  in  the  absence  of  a  contract  of  the  parties 
to  the  contrary."  This  is  generally  true  even  where  the  payment 
.  is  made  after  the  death  of  the  delinquent  member,  provided  the  asso- 
ciation had  knowledge  of  his  decease  at  the  time  of  the  receipt  of 
such  payment."  But  even  where  arrears  are  received  with  knowledge 
of  a  member's  death,  a  forfeiture  incurred  by  the  member  during 
his  lifetime  is  not  waived  where  good  health  or  some  other  prerequi- 
site is  presmbed  as  a  condition  precedent  to  his  right  to  be  restored 
to  good  standing.'*  In  some  jurisdictions,  in  order  that  acceptance 
of  overdue  assessments  may  operate  as  a  waiver  of  forfeiture  resulting 
by  reason  of  their  nonpayment  such  payments  must  be  fairly  and 
honestly  made,  without  concealment  of  material  facts  known  to  tiie 
insured,  and  of  which  the  company  cannot  be  presumed  to  have  knowl- 
edge.^* It  has  been  held,  moreover,  that  the  receipt  by  the  supreme 
body  of  a  mutual  benefit  society  of  money  from  a  local  lodge  to  pay 
the  dues  of  a  delinquent  member,  without  knowledge  that  it  is  not 
his  money,  but  an  advancement  by  the  lodge,  does  npt  estop  it  from 
contesting  liability  on  his  certificate  because  <tf  his  nonpayment  of 
dues.***  Where  the  forfeiture  is  incurred  upon  grounds  other  than 
the  nonpayment  of  assessments^  the  right  <tf  the  association  to  insist 
thereon  is  waived,  if,  with  knowledge  of  the  existence  of  such  grounds 
of  forfeiture,  it  continues  to  receive  payment  of  assessments  from 
the  member  in  fault*  Thus  it  is  apparently  well  established  that 
where  the  certifioate  of  a.  mutual  beneBt  society  provides  for  its  abso- 
lute forfeiture  if  the  member  engages  in  certain  occupation^  the 
receipt  by  the  society  of  dues  or  as^Bssmeata  after  the  member  has 
entered  such  oocupation  will  be  . ^  waiver  of  such  forfeiture  if  the 
society  acts  with  full  knowledge  of  the  circumstances.*   Where,  bow- 

m   

U.  Koto;  11  Aaa.  Cas.  643  et  seq.       1.  Uodem  Woodman  of  Amerioa  t. 

16.  Note:  1»  A.  S.  R.  7S4.  Bredkeniidge,  76  Kan.  373,  89  Pae. 

17.  SimiMM  Tribe  of  Ben  Hnr  T.  681,  12  Ann.  Cms.  636  and  note,  10 
HaU,  a41hd.  App.  816,  66  N.  B.  780,  LJLA.(N.S.)  136. 

70  A.  a.  B.  aea.  Note:  11  Aan.  Gas.  640.' 

Notoa:  11  Ann.  Cas.  639  ;  88  LJLA.     8.  Johnson  t.  Modani  Btotiiffliood 
(N.S.)  S71.  «£  America,  108  Minn.  288, 138  N.  W. 

U.  Nota:  88  LlB.A.(N.S.)  671.       819,  27  LJtA.(NJ9.)  440  and  note; 

It.  Kote:  88  L£^(N.S.)  673.       Prtvaoa  v.  Grud  Lodge,  ate.,  86  S.  D. 

ak  Knl^htB  of  .^olnmbna  v.  Bar-  688,  156  N.  W.  70,  LB.Aa916F  761 
nnighs,  107  Va.  671,  60  8.  E.  46,  17  and  nota^ 
UBjk.(N.S.>  246.  '.'     ■      1  ■ 
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over,  a  policy  does  not  stipulate  for  an  absolute  forfeiture  on  the  mem- 
ber's engaging  in  a  prohibited  occupation,  but  continues  his  insur- 
ance, except  as  to  death  or  injury  resulting  by  reason  of  his  engaging 
in  such  occupation,  it  has  been  held  that  die  acceptance  of  dues  from 
the  member  after  he  has  entered  the  prohibited  business  will  not  make 
the  insurer  liable  for  death  or  injury  due  to  such  employment,  even 
though  it  accepted  the  same  with  full  kiMwledge  of  the  circumstances.' 
So  where  the  rules  of  a  society  required  a  member  under  penalty  of  for- 
feiture to  pay  a  certain  sum  for  aq)eoial  purpose,  after  having  b^onged 
to  the  society  one  year,  and  he  failed  to  make  the  payment,  but  the 
society  took  no  measures  to  collect  it,  and  received  the  monthly  dues 
and  &ie8  from  the  member  for  sixteen  months,  it  was  held  that  any 
forfeiture  was  waived.*  Where  a  benevolent  association  issues  a  new 
certificate  at  the  request  of  a  member  who  has  incurred  a  forf^ture, 
for  the  sole  purpose  of  changing  the  beneficiary  named  in  the  old  one, 
the  associalion  does  not  thereby  waive  its  right  to  insist  upon  such 
forfeiture,  since  the  new  certificate  is  considered  but  a  continuance  of 
the  former.* 

77.  Authority  of  Local  Lodge  or  Agent  to  Waive. — According  to 
numerous  decisions  a  forfeiture  of  a  member's  right  to  the  benefits 
extended  by  a  benevolent  and  beneficial  association  may  be  waived 
by  subordinate  lodges  or  their  ministerial  officers  who  are  agents  of 
the  supreme  lodge,  where  acting  within  the  scope  of  their  authority, 
regardless  of  the  manner  prescribed  by  the  by-laws  for  restoring  mem- 
bers to  good  standing.*  Thus,  a  subordinate  lodge  of  a  mutual  braiefit 
association  which  has  the  power  to  discipline  and  expel  a  member 
for  violating  the  by-laws -^f  the  association,  and  possesses  knowledge 
that  a  member  has  forfeited  his  benefit  certificate  by  violating  the 
by-laws  of  the  association,- waiVee  the  right  of  the  association  to  insist 
upon  the  forfeiture  by  coAtiHtiiag  to  reoeiTe  his  dues  and  in  all  other 
respects  treating  him  as  a  member- until  his  death.'  In  some  juris- 
diciions,  however,  the  view  prevails  that  a  lo<»l  lodge  or  agent  cannot 
waive  a  forferture  inounpd  by  a  member  except  in  the  manner  pre- 
scribed by  the  rules  and  regulations  for  restoring  a  member  to  good 

5.  Ridgeway  Modem  Woodmen,  Gas.  533,  7  L.R.A.(N.S.).  669;  Mod- 
98  Ean.  240,  167  Foft.  1191,  UIUA.  era  WoodmeD  of  Auerioaa  v.  BAek- 
iei7A  1062.  enridge,  76  Ean.  373,  80  Pao.  661,  12 

Notes:  27  L.BJL(N.S.)  447;  L.BA.  Ann.  Caa.  636,  10  L.R.A.(N.8.)  136. 

1916F  755,  756.  Notee:  38  LJIA.(N.6.)  672;  Ann. 

4.  Note:  11  Aim.  Caa^  540.  Cas.  1914G  440,  441;  Ann.  Gas.  IflZaD 

6.  Graves  v.  Eaighta  of  Jfaeeabeea  594. 

of  World,  199  N.  Y.  907,  02  N.  E.  See  also  aapra,  par.  34.  . 

792, 130  A.  S.  R.  912.  7.  Modem  Woodmdn  of  Ameriea  v. 

6.  Jmiea  V.    St^trem*  Lo^jc^  ate.,  Breckeoridge,  76  .Kan.  d79,  88  Pm. 

236  HL  113,  86  N.  E.  191,  137  A.  S.  661,  12  Ann.  Gas.  -636,  Uk  LJUA. 

R.  277:  Trotter  v.  Grand  Lodge,  ate.  (S.S^^  136.-^ 

132  la.  613, 109  N.  W.  1099,  11  Ann.  Note:  4  UBJL(N.B.).  428. 
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fltainding;  flspeeiaUy  where  the  aathoritj     waA  «dwf«na<«  tttot 
is  expressly  restncted  by  the  assodaAioD*  Aecofdnic  l»  tfa«e  hiSmI 
ties,  a  membo:  of  a  mutual  benefit  society,  who  hM  incomd  waauem- 
fdon  and  a  forfeiture  of  his  right  to  the  benefits  of  tiM  — ^nthptrr 
reason  of  his  failure  to  pay  dues  or  aaesniieots,  caimot  ette^  fa^ 
reatoratiofk  to  good  staaiHng  merely  by  paying  such  ammtma  te 
the  proper  official  of  the  local  lodge  even  thou^  the  latt^^K^vo 
and  forwards  such  payment,  where,  by  the  laws  of  the  order  «kI 
official  had  no  authority  to  reoeive  such  payment  uiil<»  the  meuUr 
was  in  good  health.  As  a  member  of  the  aasocialaon  he  is  bound  (c 
take  notice,  of  its  rules,  and  therefore  cannot  chum  a  waiver  of  the 
forfeiture.*  So  it  has  been  held  that  acceptance  by  a  local  lotkn  of 
dues  and  assessments  from  a  member,  with  full  knowledge  that  he  is 
engaged  in  the  liquor  business,  does  not  estop  the  oriler  from  contestr 
ing  the  right  to  benefits  on  that  ground,  where,  by  the  by-laws  no 
person  engaged  in  that  business  is  eligible  to  membership ;  and  ^gag- 
ing  in  such  business  ipso  facto  forfeits  the  rights  of  a  member  le^rdr 
less  of  payment  of  dues  or  assessments,  since  the  member  is  charged 
with  notice  that  the  local  lodge  is  exceeding  its  authority.^"  A  local 
branch  of  a  mutual  beneflt  insurance  company  which  has  provided 
for  sick  benefits  for  which  the  general  order  has  assumed  no  responsi- 
bility has  no  authority  to  apply  an  amount  due  a  member  for  such 
benefits  in  paymoit  of  an  assessment  against  him,  so  as  to  prevent  his 
certificate  from  lapsing  for  nonpayment  of  dues,  where  the  rules  of 
the  order  require  his  dues  to  be  apportioned  between  the  death  benefit 
fund,  and  the  general  fund  of  the  order.*^  ^ 

DesigTuiUim  and  Change  of  Beineficiairiea 

78.  Who  Hay  Be  Designated  in  GeneraL-^Except  as  restricted  by 

^e  constitution  and  by-laws  of  the  order,  and  the  statutes  of  the  par- 
ticttlar  jurisdiction,  a  member  of  a  mutual  benefit  society  may  desig- 
nate ad  his  beneficiary  whomsoever  he  may  choose.^'    Where  the 

8.  -Koflbkr  V.  Modem  Brotbeiliood  10.  National  Coudl,  ote.  v.  Thomp- 
flf  AsMritts  100  Micfa.  I8O1 126  N.  W.  Bon,  168  Ey.  686,  U6  S.  W.  133,  46 
40,  ISe  A.  Ek  B.  42«;  Bizler  t.  Mod-  h^RJ^A^.S.)  U48. 
em  Woodmen  vt  America,  112  Va.  11.  MeCaoli  Snpraua  Coildave, 
678,  72  8.  £.  704,  38  £Jl^  (N.6.)  etc.,  119  Ud.  66S,  87  AtL  383,  46 
671  and  note;  Sheridan  v.  Modem  UB.A.(NJS.)  637. 
Woodmen  of  AHerioa,  44  Wash.  230,  18.  Union  Fraternal  Lsa^  v.  Wal- 
87  PfM9.  127, 120  A.  S.  B.  987, 7  L.B.A.  ton,  100  Ga.  1,  34  8.  E.  817^  77  A. 
<N.S.>  97SL  8.  B.  360  and  note,  40  LJLA.  424; 

Mote:  Ana.  Cas.  mSD  584, 095.  Thomas  v.  Cochran,  88  Md.  300,  43 
.  9.  Bml  HigUandsB  v.  BooviU,  66  AtL  792, 46  XJLA.  160;  Ghnteisen  v. 
2feb.2JU>,02N.  W.a06,4LJt.A.(N.S.)  Madaon,  127  lUan.  226,  148  N.  W. 
4Si  and  note;  Bizltr  v.  Modem  Wood-  288,  Ana.  Cas.  IftlOG  GB4  and  note; 
aieoof  Ameaea,JLL2Ya.676^72  8.B.  ladefMadaat  Ordor  of  Sons,  ate.  v. 
704,-  38  L.B.A.(N.8.)  671.  AUea,  7ft  Wm.  826,  84  8n.  708,  71  A. 
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statute  under  which  a  benefit  society  is  organized  and  oporalang 
expressly  authorizes  it  to  issue  certificates  payable  to  any  benefieiariee 
whom  its  members  may  designate,  a  certificate  payaUe  to  a  person 
designated  by  a  member  is  v^d  and  most  be  paid,  thongfa  the  benefit 
oiary  is  not  related  to  the  member,  and  one  of  the  90CKty*8  by-laws 
states  that  the  object  of  the  socieety  is  to  furnish  aid  to  the  families, 
heirs  or  relatives  of  members.^'  As  a  general  rule,  however,  edther 
a  statute  of  the  particular  jurisdiction,'*  or  the  charter,  articles  of 
association,  constitution  or  by-laws  of  the  order  ^  provide  that  the 
benefits  of  the  society  shall  be  extended  only  to  certain  enumerated 
clasaee  of  individuals,  and  where  this  is  the  case  no  one  is  eligible 
as  a  beneficiary  who  is  not  a  member  of  one  of  the  dasses  thus  q>eci- 
fied.**  However,  the  classes  of  persons  eligible  as  beneficiaries  under 
policies  issued  by  a  fraternal  or  mutual  benefit  association  are  to  be 
determined  by  the  rules  adopted  for  the  express  purpose  of  governing 

S.  R.  632;  Warner  v.  Modern  Wood-  men  of  America,  67  Neb.  233,  93  N, 

men  of  America,  67  Neb.  233,  93  N.  W.  397,  108  A.  S.  R.  634>  2  Ann.  Caa. 

W.  397,  108  A.  S.  K.  634,  2  Ann.  Cas.  660,  61  L.E.A.  603. 
660,  61  L.B.A.  603;  Sabin  v.  Phinney,      Note:  52  A.  S.  B.  569. 
134  N.  T.  423,  31  N.  E.  1087,  30  A.     16.  Mund  t.  Rehaume,  51  Colo.  129, 

S.  R.  681;  Wist  v.  Grand  Lodge,  etc.,  117  Pac.  159,  Ann.  Caa.  1913A  1243; 

22  Ore.  271,  29  Pac.  610,  29  A.  S.  Modem  Woodmen  of  America  v.  Co- 

R.   603;   Supreme  Council   Catholic  meanx,  79  Kan.  493,  101  Pae.  1,  17 

KnightB  of  America  v.  Fitipatriek,  2B  Ann.  Cas.  866,  25  L.It^.(K.8.)  814; 

R.  I.  486,  68  Atl.  367,  125  A.  S.  B.  Oreea  v.  Green,  147  Ky.  608,  144  S. 

752  and  note.  W.  1073,  Ann.  Caa.  1913D  683  and 

Notes:  19  A.  S.  R.  788  ;  52  A'.  S.  note,  39  L.R.A.CN.S.)  370;  Supremo 

R.  559;  2  L.R.A.  161.    And  see  In-  Council,  etc.  v.  Green,  71  Md.  263, 

suRANCE,  vol.  14,  p.  1384  et  seq.  17  AtL  1048,  17  A.  B.  R.  527;  Kerr 

13.  Warner  v.  Modem  Woodmen  of  v.  Crane,  212  Mass.  224,  98  N.  E.  783, 
America,  67  Neb.  233,  93  N.  W,  897,  40  Ii.B.A.(N.S.)  692;  ftipreme  Lodge, 
108  A.  8.  R.  634,  2  Ann.  Cas.  660,  etc.  t.  Dewey,  142  Miah.  666,  106  H. 
61  L.R.A.  603.  W.  140,  113  A.  S.  R.  596,  17  Ann. 

14.  Modem  Woodmen  of  America  t.  Caa.  681,  3  L,R.A.(N.S.)  334;  Caraon 
Comeaui,  79  Kan.  493,  101  Pac.  1,  v.  Vicksburg  Bank,  75  Miss.  167,  22 
17  Ann.  Caa.  865,  25  L.B.A.(N.S.)  So.  1,  65  A.  S.  R.  596,  37  L.B.A.  559 ; 
814;  Supreme  Conncil,  ete.  v.  Green,  Pieher  v.  Donovan,  57  Neb.  361,  77 
71  Md.  268,  17  Atl.  1048,  17  A.  S.  B.  N.  W.  778,  44  L.B.A.  388;  Warner  v. 
527 ;  Supreme  Lodge,  ete.  v.  Dewey^  Modem  Woodmen  of  America,  67  Neb. 
142  Mieh.  666,  106  N.  W.  140,  118  A.  233,  93  N.  W.  397,  108  A.  S.  R.  634, 
S.  B.  596f  7  Ash.  Cas.  681,  3  L.B.A.  2  Ann.  Cas.  660,  61  L.B.A.  60S;  Brit- 
(N.S.)  334;  Britton  v.  Supr«me  Conn-  ton  t.  Supreme  CooneU,  etc,  46  K. 
cU,  etc.,  46  N.  J.  Bq.  102,  18  AU.  075,  J.  Eq.  102,  18  AtL  075,  19  A.  8.  R. 
19  A.  S.  R.  376.  376. 

Notes:  19  A.  S.  R.  786  et  se^.;  3     Notes:  19  A.  8.  R.  786,  787  ;  43 

L.R.A.  160.  A.  S.  R.  711;  52  A.  S.  B.  560;  68  A. 

Ifr.  Mund  V.  Rehaune,  51  Colo.  129.  8.  B.  601:  76  A.  8.  R.  273^  86  A.  8. 

117  Pac.  169,  Ann.  0«.  1S13A  1243;  B.  462  ;  88  A.  8.  R.  4B5;  113  A.  6.  R. 

Canon,  v.  Vteksborg  Bwfc,  75  Miss.  002;  126  A.  S.  R.  545?  2  L.RJL  163; 

167,  22  So.  1,  65  A.  8.  R;  506,  87  3  Aiin.Citt.536f  Ann.  CU.  1913B  40^ 

L.IfcA..0S6;WaniMrv.  Modem  Wood.  493. 
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Bucb  matteCs,  and  restriotions  limiting  the  classes  who  may  be  so 
designated  must  be  exprfflsed  in  positive  terms  and  cannot  be  inferred 
from  general  atatements.^^  A  mere  declaration  in  the  charter,  con- 
stitution or  by-laws  of  a  mutual  benefit  society  of  the  objects  thereof 
constitutes,  therefore,  no  reettiction  on  the  right  of  a  member  to  name 
a  bwieficiwy  in  hia  policy  or  certificate  of  membership.^*  So  long 
«8  hia  beneficiary  belongs  to  one.of  the  classes  specified,  a  member  may 
designate  whom  he  pleases  even  though  he  thereby  does  injustice 
to  others,**  for  in  the  absence  of  statutory  regulation,  the  only  Umita- 
tion  on  the  exercise  of  this  valuable  and  important  power  is  the  organic 
law  of  the  society,  and  its  rules  and  r^ulations  adopted  in  compli- 
ance tiierewith.**  Where  a  member  at  the  time  of  hia  admiesion  into 
a  mutual  boaefii  society  agrees  to  be  bound  by  all  odsting  and  future 
enacted  by-laws,  some  authorities  hold  that  the  society  may  further 
abridge  a  member's  choice  of  a  beneficiary  by  subsequent  amendments 
to  its  by-laws,  while  others  hold  to  tlie  contrary  on  the  ground  that 
the  power  of  appointment  is  a  vested  right  which  cannot  be  impaired.* 
Undex  either  rule,  however,  a  by-law  which  restricts  the  classes  of 
persons  who  may  be  designated  as  beneficiaries  will  be  presumed,  in 
the  absence  of  an  express  declaration  to  the  contrary,  not  to  apply  to 
beneficiarioB  designated  prior  to  its  adoption.*  Similarly,  in  conso- 
nance with  the  well  recognized  limitation  on  legislative  power  that 
in  the  ^actment  of  laws  vested  rights  must  be  respected  and  the  obli- 
gation of  contracts  already  entered  into  must  not  be  impaired,  it  hss 
been  held  that  statutes  restriotring  the  right  of  members  of  benefit 
societies  to  designate  beneficiaries  have  no  retroactive  ^eet  so  as  to 
affect  the  rights  of  the  parties  under  certificates  previously  iasued.* 
It  has  also  been  laid  down  that  the  designation  in  a  benefit  certificate 
of  a  person  xM>t  eligible  as  a  beneficiary,  under  existing  laws,  is  not 
validated  by  a  subsequent  statute  midnng  such  person  eligible.*  It 
has  been  held  that  a  statutory  amendment  which  restricts  the  dass 
of  beneficiaries  in  a  benefit  socieety  nocessarily  amends  the  charter 
of  the  society,  and  thereafter  policy  contracts  between  the  society 
and  its  members  must  oonform  to  the  statute,  irrespective  of  the  pre* 

17.  Vanasek  v.  Weatem  Bohemian  N.  W.  880,  31  A.  S.  E.  460, 10  L.E.A. 
■Pratemal  Ass'n,  122  Minn.  273,  142  863. 

N.  W.  333,  49  L.R.A.(Hr.S.)  141,  Ann.  2d.  Wist  v.  Grand  Lodge,  etc.,  22 

Caa.  1914D  1123;  Christenson  v.  Mad-  Ore.  271,  29  Pac.  610,  29  A.  S.  B.  603. 

son,  127  Minn.  225,  149  N.  W.  288,  1.  See  supra,  par.  27. 

Ann.  Cas.  1916C  584.  2.  Dolan  t.  Supreme  Council  Cath- 

18.  Sulz  V.  Mutual  Keserve  Fund  olic  Mut.  Ben.  Asa'n,  152  Mich.  266, 
Life  Ass'n,  146  N.  Y.  563,  40  N.  E.  116  N.  W.  383,  15  Ann,  Caa.  2S2,  Ifi 
242,  28  L.RA..  379;  Pleasants  v.  Lo-  L.R.A.{N.S.)  555. 

oomotive  Engineers  Mut.  life,  etc.,  S.  Note:  Ann.  Caa.  1915C  276,  277. 

tns.  Ass'n,  70  W.  Va.  389,  73  S,  E.  4.  Hess  r,  Segenfelter,  127  Ky.  348, 

976,  Ann.  Cas.  1913E  490  and  note.  105  S.  W.  476,  128  A.  S.  B.  343,  14 

19.  Spry  V.  WiUiams,  82  la.  61,  47  L.R.A.(N.S.)  1172. 
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vioQspTOViflions  of  the  society's  charter.  On  the  other  hand,  an  amend* 
atoiy  statute  which  enlarges  the  classes  of  beneficiaries  in  fraternal 
benefit  societies  does  not  amend  the  charter  of  a  society  which  does 
not  include  all  the  beneficiaries  authorized  by  the  etatute,  bat  an 
amendment  of  the  articles  of  association  of  the  society  is  neoeesary 
to  enable  it  to  avail  itself  of  the  wider  scope  of  the  statute.^  In  other 
jurisdictions  it  seems  that  it  is  not  necessary  for  a  benefit  society,  in 
order  to  avail  itaelf  of  a  statutory  amendment  enlarging  the  class  of 
Joeneficiaries,  to*  adopt  the  amendment  by  a  change  in  its  articles  or 
by-laws,  where  the  amendatory  statute  does  not  expressly  require 
acceptance  thereof  by  societies  already  organized.* 

79.  'dependents." — ^The  members  of  benevolent  and  beneficial 
associations  are  frequently  limited  in  the  selection  of  their  benefi- 
ciaries to  those  who  ore  dependent  upon  them.  To  be  eligible  as  a 
ben^ciary  within  the  meaning  of  this  limitation  one  must  be  depend- 
«at  upon  a  member  in  a  material  degree  for  support,'  and  it  has 
been  held  that  the  term  "dependent"  doea  not  include  a  landlady, 
or  a  hired  servant,*  a  creditor,*  or  one  who  pTomisea  to  take  care  of 
a  member  for  life  in  consideration  of  the  latter  leaving  him  his  bene- 
fit.'* On  the  other  hand,  it  is  obvious  that  the  wife  and  minor 
children  of  a  member  are  embraced  within  this  class.'^  In  the  case 
of  other  persons,  they  may  or  may  not  be  d^endents  according  to 
the  facts  of  the  particular  case.  The  mere  fact  of  relationship  to  the 
insured  does  not  render  eligible  as  a  beneficiary  a  mother,**  brother,** 
sister,  or  foinoee,**  or  a  divorced  wife.**  Nor  does  the  term  "depend- 
ent" apply  to  a  grown  np  son,  who  has  ceased  to  be  dependent  upon 
his  fatiier,**  or  an  illegitimate  child,  to  who^  support  its  father  con- 

5.  National  Unktn  ^.  Keefe,  263  duties  of  a  housekeeper  for  a  member 
463,  105  N.  E.  319,  Ann.  Cas.  1916C  of  a  frabemal  beneficiary  aasomtion, 
271  and  note.  not  related  to  her  by  consanguinity, 

6.  Note:  Ann.  Cas.  1&15C  277.  under  an  agreement  that  in  eonsider- 

7.  Notes:  86  A.  S.  R.  462  ;  37  L.R.A.  ation  for  such  services  he  will  support 
(N.S.)  1192.  And  see  Iksurancs;  vol.  her,  and  at  his  death  leave  bo-  bis  es- 
14,  p.  13S5  et  seq.  tate,  and  so  evidenoe  is  offered  show- 

8.  Note:  7  Ann.  Caa.  359.  ing  any  improper  relations  between 

9.  Fiaher  v.  Donovan,  57  Neb.  -361^  them,  she  thereby  becomes  a  d^endent 
77  N.  W.  778,  44  L.R.A.  383.  upon  such  member,  and  as  such  is 

Notes:  37  L.B-A.(N.S.)  1192;  7  eligible  as  a  benefloiary  in  a  certifi- 

Ann.  Cas.  3^;  17  Ann.  Caa.  868.  cate  of  member^p  issued  to  bim  by 

10.  Modem  Woodmen  of  America  the  assoeiatifm  of  wbidi  he  is  a  mem- 
Comeanx,  79  Kan.  493,  101  Pac.  ber. 

1,  17  AnnTCas.  865,  28  L.R.A.(N.S.)  11.  Note:  17  Ann.  Cas.  867. 

814.   Compare  Goff  v.  Supreme  Lodge  12.  Notes :  7  Ann.  Cas.  359 ;  11  Ann. 

Royal  Achates,  90  Neb.  678,  134  N.  Cas.  571}  17  Aim.  Gas.  867. 

W.  239,  37  L.E.A.(N.8.)  1191,  where-  13.  Note:  7  Aim.  Caa.  359. 

in  it  is  held  that  where  a  woman  who  is  '  14.. Note:  19  A.  S.  R.  787. 

Titiioat  means,  in  good  faitii  leaves  15.  Note;  17  Aim.  Cas.  867. 

ber  own  Home  and  work,  and  assumea  -4®.  Note:  ,7  Ann,  Cas.  SSS. 
and  for  years  faithfully  performs  the 
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tributes  notbing,^^  or  the  stepfather  of  a  mombw.**  Any  one  of 
these  persona,  however,  may  be  eligible  as  a  "d^Modent,"  if  actoally 
nlying  upon  a  member  in  a  materiid  degree  for  support  Thus  a 
fiancee  who  givee  up  one  position  for  another  yielding  less  money, 
at  the  roquoBt  of  her  intended  hneband  and  in  reliance  upon  fass 
promise  to  make  up  the  deficienc7,  has  been  held  to  be  a  dependent," 
and  in  like  manner  the  term  "dependents"  will  embrace  a  sister  and 
nieces  to  whom  aid  ia  extended  from  time  to  time;  or  an  illegitimate 
ehild  whom  the  father  supporto,  or  a  aiBtar-in-4aw  whom  her  brother- 
in-law  supports  in  punuance  of  a  promiae  to  do  so,  made  at  the  time 
of  his  marriage.**  Ftuthermore,  it  has  been  dedared  that  to  oob> 
stxtute  one  a  "d^>endent"  within  the  meaning  of  the  term  as  used 
in  the  rules  and  regulations  of  benevoliNit  assodationSf  it  is  not  only 
essential  that  the  beneficiary  be  dependent  upon  the  mwnber  in  a 
material  degree  for  aupport  or  maintenaace,  but  the  obligation  on 
the  part  of  the  member  to  furnish  it  must  'rest  upon  some  moral, 
legal,  or  equitable  ground,  and  not  upon  the  purely  voluntary  or 
^aritable  impulse  or  disposition  of  tlra  member^  /Hiub,  a  married 
woman  whose  hu^>and  is  oapaUe  of  sflpporting  bw  is  not  "dependent" 
en  a  member  of  a  mutaal  benefit  society,  not  her  husband,  so  that 
he  can  designate  her  as  his  beneficiary,  -wbrn  die  is  not  related  to 
him  and  has  no  legal  or  moral  daim  upon  him^  exo^t  that  he  advised 
her  to  9Bi  married  and  promised  to  take  core  of  her  wliile  he  lived, 
which  he  did.*  Nor  are  occasional  benefactions  to  a  child  with  whose 
family  the  insured  boarded  at  times  sufficient  to  make  it  a  "d^eod- 
okl"  of  htt.  The  mere  fact  tiiat  a  chil^  has  not  been  legally  adopted, 
howe^r,  will  not  affect  its  eligiUlify  as  a  "dependemt"  of  ono  who 
suf^rted  and  reared  her  as  a  daughter.'  ConsideratioDs  of  puUie 
policy  may  also  enter  into  the  interpretation  of  the  term  "dependent." 
Thus  it  has  been  held  that  it  does  not  include  one  who  Imoviagly 
ocoQpies  the  relation  of  mistress  or  oonculnne,  tboiq^h  named  in  dw 
member's  certificate  as  bearing  the  relation  of  wife,  and  altiraugh 
he  may  have  supported  her,  and  she  depended  upon  him  for  mainte- 
nance. There  is,*  however,  authority  to  the  contrary  on  this  pmnt.* 
But  a  woman  who  erroneously  believes  that  she  ia  the  lawful  wife  of 
the  insured  with  whom  she  Uvea  as  her  hu^nd  is  generally  held 
to  be  a  dependent  df  the  latter> 

17.  Lavigne  v.  Ligue  6m  Patriotee,     SO.  Note:  7  Ann.  Gas.  860. 

178  HasB.  25,  69  N.  E.  674^  86  A.  8.     1.  Caldwell  v.  Grand  Lodge,  ete., 
460,  64  L.R.A.  814.  :  148  €al.  IBS*  82  Pae.  781, 113  A.  Sv  R. 

Note:  7  Ann.  Gas.  360.  219  and  note,  7  Ann.  Caa.  366  nod 

18.  Note:  17  Anp.  Can.  867.  note,  2  L3A.(N^.)  663. 

19.  MeCartby  v.  Snpsene  Lodge,     2.  Note:  7  Awu  Gas.  369. 
•te.,  168  HasB.  314,  26  N.  E.  866,  26     3.  Note:  19  A.  a  R.  787. 

A.  S.  R.  637,  11  LJt.A.  144.  4.  Notaa:  62  A.  S.  K.  669  et  nq.,  7 

Note:  7  Ana.  Caa.  868.  Ann.  Gas.  368;  17  Aan.  Gas.  867, 
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80.  *7alnily.''*-ADoth«ir  bf  the  classes  to  which  a  m^ber  of  a 
mutual  benefit  society  is  .frequently  limited  in  his  dwice  of  a  bene- 
ficiary is  his  "family."  In  accordance  with  the  oommon  import  of 
the  teem  it  ia  uniTersaUy  acknowledged  that  it  embraces  a  parent^ 
wife,  child,  brother,  sister,,  or  other  rdative  so  long  as  they  constitute 
a  part  of  the  same  household  as  the  member.*  According  to  some 
authorities,  however,  any  relative,  except  a  wife,  ceases  to  be  one  of 
a  member's  "family,"  within  the  meaning  of  that  term  as  used  in 
the  by-laws  of  sueh  aesocifUioDS,  when  he  or  she  separates  from  the 
member's  household  and  lives  apart.  Thus,  where  this  view  obtains 
it  is  held  that  the  tenia  "family"  does  not  embrace  a  blood  relative  such 
as  a  father,  mother,  brother  or  sister,  or  a  relative  by  affinity  auch 
as  a  st^parent,  motbeaviu-law,  daughter-in-law,  brother-in-law,  at 
sister-in-law,  if  they  do  not  residie  in  the  same  hous^old  as  the  mem- 
ber insured.*  In  like  manner  a  child,  who  has  arrived  at  maturity 
and  has  permanently  left  the  abode  of  the  parent  and  become  an 
independent  entity,  is  no  longer  a  member  of  the  parent's  family.' 
On  the  other  hand,  some  jurisdictions  take  the  view  that  the  term 
^'family"  includes  a  parent,  child,  step-parent  or  stepchild,  even 
though  tliey  be  living  apart  from  the  insured.^'  With  respect  to  a 
wife,  it  is  generally  held  that  if  she  be  merely  living  apart  from 
hex  husband  without  a  change  in  their  l^al  relations,  she  still  con- 
tinues to  be  a  member  of  his  "family.''  This  is  Squally  true  where 
she  has  secured  a  divorce  a  mensa  et  thoro  from  lier  husband,  aa 
such  a  divorce  does  not  dissolve  the  marriage  bond.  In  the  case  of 
an  al»olute  divorce,  however,  the  divorced  wife  ceases  to  be  a  member 
of  the  family  of  her  former  husband.*  With  respect  to  individuals 
who  constitute  a  part  of  the  same  household,  it  is  not  absolutdy  essen- 
tial that  they  be  related  to  a  member  by  blood  or  affinity  in  order 
to  be  eligible  for  s^>pointment  as  his  beneficieiry  by  reason  of  the  fact 
^at  tiiey  are  members  of  his  "family."  Thus  a  ci>ild  which  is  deliv- 
ered to  a  person  upon  a  promise  that  it  will  be  adopted  is,  while  resid- 
ing in  the  family  of  the  person  so  promising,  a  member  of  his  family, 
although  a  deed  of  adoption  has  not  been  executed.  So  it  has  been 
held  that  a  woman  who  has  resided  with  an  unmarried  man  under 
the  same  roof,  and  as  a  constituent  of  the  same  social  imd  domestie 
circle,  from  her  early  youth  until  hie  deadi,  in  old  age,  may  be 
considered  of  his  family,  when  the  parties  treated  each  other  as 
parent  and  child,  although  there  was  no  relationship  of  Mood  or 

5. *  Note:  7  Ann.  Cas.  684.  et  seq.       81  N.  J.  Eq.  638,  47  Aa  460,  88  A.  B: 

6.  Supreme  Lodgfc  ete.  v.  Dewey,  B,  449. 

142  BCick.  666,  106  N.  W.  140,  113  A;     Note!  ?  Ann.  Ciu.  684  et  seo. 
S.  B.  696,  7  Ann'.  Gas.  681  and  note,     9.  Oreen  v.  Green,  147  Ky.  0D8, 144 


Digitized  by 


10  B.  a  L. 


UUIUAL  BENEFIT  SOGIEmS 


marriage  between  them.^^  The  term  "family"  does  not  include  a 
woman  having  meretricioua  relationa  with  a  member  erven  though  he 
live  with  her  and  name  her  in  his  certificate  aa  bearing  the  relation 
of  wifg.^'  Nor  10  a  person  with  whom  a  member  of  a  benevolent 
order  bowrds,  or  a  servant  occaaionaliy  employed  in  his  household 
at  stipulated  wages,  a  member  of  his  family.*' 

81.  '^mediate  Family."— In  some  instances  t^e  rules  and  regu- 
lations of  benevolent  aaaociations  in  enumerating  the  classes  from 
which  a  beneficiary  must  be  selected  use  the  wort^  "immediate  family" 
instead  of  the  broader  and  more  general  term  "family."  Where 
such  is  the  case,  it  is  generally  held  that  by  "immediate  family"  is 
meant  those  members  of  the  aame  household  to  whioh  the  insured 
belongs  who  are  bound  toge&er  by  ties  of  rek^icmship,  such  as  one's 
parents,  wife,  children^  brothers  and  sisters.'*  Thus  where  the  charter 
of  a  fraternal  benefit  association  defines  one  class  of  persons  to  whom 
the  death  benefit  of  a  member  is  payable  as  "such  person  or  persons 
of  tiie  immediate  family  of  said  member  as  by  him  designated,"  ihe 
words  "immediate  family"  should  be  interpreted  as  meaning  a  group 
of  persons,  of  which  the  insured  member  is  one,  connected  as  one 
family,  and  including  all  persons  bound  together  by  ties  of  rdation- 
ship,  and  living  together  as  members  of  one  household  under  one 
h^d.  The  words  do  not  exclude  from  the  class  of  designated  benefi- 
ciaries every  person  whom  the  head  of  Ihe  family  is  not  legally  bound 
to  support,  such  as  an  adult  dau^ter  who  resides  at  her  father's 
house,  as  her  home,  and  has  no  other  plaee  of  residenob.^^  No  one, 
whether  rdated  or  not,  is  emltfaoed  wi^in  tiie  term  if  living  eeparate 
and  apart  from  the  particular  household  of  which  the  insured  is  a 
member.  Thus,  a  parent  who  is  not  Uving  with  a  member  is  not 
one  of  his  "immediate  family,"  within  the  meaning  of  that  term  as 
used  in  the  constitutions  and  by-lawa  of  orders  of  this  chaiaoter.  It 
seems  that  when  a  member  of  a  beDeficial  order  is  unmarried,  and 
is  living  away  from  his  parents  and  other  relatives,. there  is  no  cme 
who  is  of  his  "immediate  family."  " 

82.  Constniction  of  Hiscellaneous  Restrictioiis  upon  Right  of  Desig- 
nation.— ^Althou^h  according  to  some  authorities  th^  terms  "retard 
to"  and  "lela^ons,"  aa  used  in  the  rules  and  regulations  of  mutual 
benefit  societies  to  denote  the  classes  from  which  beneficiaries  must 
be  selected,  include  6nly  relations  by  bloQd,  and  not  relations  by 
marriage,^  it  is  generally  held  that  relationa  hj  a£Qnity  are  fXao 

■   .  /I  .' 

10.  Note:  7  Ann.  Cat.  684,  686,  Note:  7  Aim:.Ca8.  684  «t  seq. 

11.  Not«8:  19  A;  S/B:  787;  T  Ann.  14.  D^tw  v.  Knights  of  Golnmbus, 
Otu.  686.  80  .  Conn.  212,  67  Atlv  610,  125  A.  S. 

12.  Note  :  7  Ann.  Cas.  685.  B.  116,  11  Amu  C^.«68. 

U.  PaltoB  V.  Enigbtfi  of  ColvmbiiB,  Ifi.  Note:  7  Am. 084.-  Aodaes 
SOConn.  212,67Atl.  510, 125-A.  S.Jt  Instjranob,  vol.  14»  p.  1386.  .  .  .. 
116, 11  Ado.  Css.  868  «ad  note.    .        16.  Note:  62  Ar  8/  B*.  671L 
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included.*'  Thus  it  has  been  decided  that  a  "stepfather"  is  a  rela- 
tive who  may  be  made  l^e  beneficiaiy  in  a  certificate  under  a  statute 

which  limits  this  right  to  the  "husband,  wife,  relatiTe,  legal  representa- 
tive, heir  or  legatee"  of  the  member.^^  And  under  a  provision  of 
the  constitution  of  a  relief  association  organized  for  the  purpose  of 
giving  relief  to  the  families  of  deceased  members  prescribing  who  may 
be  beneficiaries,  it  has  been  held  that  a  stepmother  who  is  a  member 
of  the  family  is  included  in  the  term  "mother."  i>  Manifestly  the 
word  "relative"  cannot  be  held  to  include  an  illegitimate  child,'* 
or  an  army  comrade  and  intimate  friend  of  a  member  who  bad  lived 
at  his  house  for  several  years  and  had  become  physically  disabled 
and  dependent  upon  others  for  suj^XHt.^  Where  the  term  "children" 
is  used  in  ^e  enumeration  of  those  eUgible  as  beneficiaries,  it  cannot 
be  held  to  embrace  tiiose  who  are  illegitimate,'  nor  is  it  ordinarily 
extended  to  include  the  grandchildren  of  a  member.*  A  stepdaugh- 
ter, however,  has  been  held  to  be  eligible  for  appointment  as  tiie 
"orphan"  of  a  member.*  Although  the  term  "children"  is  never 
interpreted  to  include  a  bastard,  it  has  been  held  that  the  term  "par^ 
ent"  includes  the  father  of  an  ill^timate  child.'  Ordinarily,  where 
the  term  "heiis"  is  used  to  designate  one  of  the  classes  eligible  for 
^pointment,  it  will  be  held  to  mean,  unless  a  contrary  intent  is 
indicated,  those  persons  designated  as  distiibutees  undw  the  intestate 
laws.  Thus  it  is  held  that  if  under  the  statute  of  distributicm  the 
widow  is  entitied  to  share  in  the  distribution  of  the  personal  property 
of  the  iasared  she  will  participate  in  the  proceeds  of  his  certificate  * 
The  term,  of  course,  does  not  include  the  executor  or  adminit^ator  of 
a  deceased  mCTafoer,'  but  although  the  terms  "personal  representatives" 
and  "legal  represent^itives"  jgenerally  mean  the  executors  or  adminis- 
trators of  a  deceased  member,  nevertheless,  if  construed  in  the  light 
of  the  objects  and  purpose  which  the  association  seeks  io  accom- 
plish, it  appears  that  they  were  not  intended  to  mean  the  executor 
or  administrator  of  the  insured,  they  will  be  given  their  secondary 
meaning  of  heirs  at  law  and  next  of  kin,  or  whomsoevw  would  be 

17.  Simeoke  v.  Grand  Lodge,  etc.,  84  1.  Note:  19  A.  S.  B.  787. 

la.  S8S,  61  N.  W.  8,  16  L.R.A.  114;  S.  Lavigne  v.  Ligne  da  PatrioteB^ 

Bemifltt  T.  Van  Biper,  47  N.  J.  Eq.  178  Ubbb.  86,  60  N.  E.  674,  86  A.  8. 

663,  22  AtL  19B6,  84  A  8.  B.  416,  B.  460,  64  URA.  81A 

14  L.BA.  342}  Tcpper  v.*  Supzeme  Kote:  88  A  S.  B.  4fiS. 

Goimcil,  etc.,  61  %  J.  Eq.  638,  47  AtL  S.  Ifartin  V.  Modern  Woodmoi  ot 


18.  Simooke  v.  Orand  Le^ete.,  84  4.  Note:  62  A  B.  B.  56L 

U,  883,  61  M.  W.  8,  16  UBA.  114.  6.  Hnnd  v.  Behmme,  61  Goto.  120, 

19.  Jones  t.  ICmgaB,  361  Wis.  2lS,  117  Pae.  iMO,  Ann.  Gas.  1918A  1243. 
188  N.  W.  618,  Ami.  Cos.  1914B  60  6.  Not«:  62  A.  8.  B.  «2}  6  Ann. 
mad  note.                                 '  Ou.  468. 

90.  Not*:  86: A.'' S/  B.  462.  7.  Nota;  69  A.  S.  B.  67L 


AmeriM,  263  HI.  400,  07  N.  E.  693, 
Ann.  Gbs.  1013A  200. 
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eligible  as  a  beneficiary  under  the  rules  of  iht  order.*  A  putative 
wife  willj  it  seems,  be  entitled  to  the  boiefitB  wbwe  the  parties  lived 

together  in  good  faith  and  the  person  contesting  the  putative  wife's 
dfdm  treated  than  as  husband  and  wife  with  full  knowledge  of  the 
facta.* 

83.  Necessity  for  Insurable  Interest — Inasmuch  as  mutual  benefit 
societies  may  restrict  their  beiiefactioi;s  to  such  classes  of  persons,  or 
persons  possessing  such  qualiAcations,  as  to  them  may  seem  most 
fitting  and  proper,  they  may  require,  if  they  so  desire,  that  a  benefi- 
ciary shall  have  an  insurable  interest  in  the  life  of  the  insured,  but 
according  to  the  weight  of  authority,  if  neither  the  rules  nor  regular 
tions  of  the  association,  nor  the  statutes  of  the  particular  jurisdiction, 
require  that  a  member's  beneficiary  shall  have  an  insurable  interest 
in  his  life,  he  may  direct  the  amount  of  his  certificate  to  be  paid 
to  a  stranger  having  no  such  insurable  interest.^*  This  is  upon  the 
principle  that  everyone  has  an  insurable  interest  in  his  own  life 
and  when  he  procures  a  certificate  for  himself  and  pays  the  assess- 
ments, it  is  immaterial  whether  or  not  the  beneficiary  designated  by 
him  has  an  insurable  interest  in  his  life.**  The  rule  of  public  policy 
which  forbids  one  from  insuring  for  his  own  benefit  a  life  in  which 
he  has  no  insurable  interest  does  not  prevent  a  person  who  secures  a 
death  benefit  certificate  on  his  own  life  and  pays  the  assessments 
thereon  from  designating  as  his  beneficiary  one  who  has  no  insurable 
interest.*^  There  is  nothing  speculative  either  in  the  origin  or  con- 
tinuance of  such  a  contract,  as  long  as  the  member  keeps  it  within 
his  control  and  pays  the  assessments  himself.  There  is  even  anthorily 
to  the  effect  that  the  fact  (hat  the  beneficiary  is  to  pay  the  assoasmenta 
does  not  change  the  ruloe  when  the  remainder  of  the  tzansaction  takes 
place  in  good  faith;  *'  but  where  it  is  in  effect  a  mere  wagering  cout 
tract,  considerations  of  public  policy  are  violated,  and  no  recovery  cm 
be  had  by  the  beneficiary.*^  One  who  has  not  suffitnent  blood  lehir 
tionsh^)  to  have  an  insurable  interest  in  the  life  of  the  assured  may 
take  an  assignment  of  the  benefit  certificate,  the  rules  of  the  society 
not  inhibiting  it  and  the  beneficiaries  consenting,  as  security  for 
advances  made  on  the  faith  of  the  agreement,  if  Uie  transaction  is 

S.  Kotai:  62  A.  8.  B.  561;  21  Ann.     And  lee  LfSimAHOi,  voL  1^  p.  1384 


9.  Snpierae  Tent,  ate.  t.  MeAUiitar,  II.  Note:  19  A  8.  R.  79X. 
132  Midi.  69,  92  N.  W.  770,  102  A  S;  IS.  Dolan  v.  Svppeme  CowMnl,  et«., 
B.  382.  1S2  Mich.  266, 116  N.  W.  383, 15  Ann. 

10.  Christenson  Madson,  127  Gas.  232  jud  xwte,  IB  L.BA.(N.S.) 
Minn.  225.  140  K.  W.  288,  Am.  Ois.  555. 

1916C  684  and  note;  Sabin  v.  PhJn.  18.  Sbea   ▼.   Maaaaebnaetta  Ban. 

n^,  134  N.  T.  423,  31  N.  E.  1087,  30  Aaa'n,  160  Mass.  280,  86  K.- iL  866,  S9 

A  S.  R.  681.  A  S.  B.  476. 

Notes:  10  AS.  R.  789;  62  AS.  B.  •  Note :  16  Ann.  Gaa.  296. 

669;  3  Ann.  Cas.  638.  14.  Note:  16  Auk  Oai.  231   
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conceived  in  good  faiUi,  a&d  not  to  avoid  the  inhibition  of  the  law 
against  wagering  contracts.'*  In  some  juriBdictions,  however,  it  is 
considered  a  wager  and  contrary  to  piublic  policy  to  permit  a  member 
under  any  droumstances  to'  deagnato  as  his  beneficiary  anyone  who 
is  neither  a  relative  nor  a  creditor  and  has  therefore  no  insurable 
interest  in  his  life.^*  Where  it  is  required  tiiat  the  beneficiary  must 
have  something  more  than  a  pecuniary  interest  in  the  insured  it  is  not 
necessary  to  create  such  an  interest ^at  the  insured  shell  be  under 
any  legal  obligation,  either  financial  or  otherwise,  to  the  beneficiary, 
nor  is  it  even  necessary  that  kinship  shall  exist  between  the  parties, 
but  if  the  insured  is  under  a  moral  obligation  to  render  care  and 
assistance  to  the  beneficiary  in  the  time  of  the  latter^s  need,  then  the 
latter  has  an  insurable  interest,  other  than  a  mere  pecuniary  one, 
in  the  life  of  the  former.  Thus,  it  has  been  held  that  a  foster  parent 
has  an  insurable  interest  in  the  life  of  the  foster  child,  and  is  an 
authorized  beneficiary  under  such  a  policy.*' 

84.  Right  to  Question  Beneficiary's  Eligibility;  Waiver  of  Objec- 
tion.— ^Eveu  though  the  designation  of  a  beneficiary  is  invalid  by 
reason  of  the  fact  that  the  person  named  does  not  possess  the  qualifi- 
cations required  by  the  rules  and  regulations  of  the  order,  It  is  gen- 
erally held  that  no  one  but  the  society  can  take  advantage  of  the  fact, 
as  such  regulations  are  intended  sol^y  for  its  own  protection  and  not 
for-the  benefit  of  prospective  beneficiaries.**  Where,  however,  a  certifi- 
cate is  issued  subject  to  a  provision  that  if  the  designated  beneficiary 
proves  to  be  an  unlawful  one  tihe  benefit  shall  be  payable  to  a  certain 
Bpeeified  individual,  the  latter  may  show  that  the  designated  benefi- 
ciary is  ineligible,  since  the  individual  specified  has  a  direct  interest 
in  the  contract  which  he  may  enforce.'*  In  so  far  as  the  qualifications 
of  a  beneficiary  are  prescribed  merely  by  the  rules  and  regulations 
of  the  order,  the  society  has  the  power  to  wiuve  tbem  inasmn^  as 
they  are  intended  for  its  own  protection  and  not  that  of  those  who 
are  eligible  for  c^pointment.*^  Where  in  an  action  by  the  beneficiary 

15.  Brett  v.  Wamiek,  44  Ore.  SU,  83  A.  8.  B.  944:  Tepper  v.  Snprans 
75  Pao.  1061, 102  A.  8.  R.  639.  Council,  etc.,  61  N.  J.  £q.  638,  47  AtL 

16.  Sehcmfield  v.  ToliMr,  76  Tex.  4i60;88  A.  8.  B.  440;  PlaauDta  t.  Lo- 
324, 12  8.  W.  626,  7  I1.B.A,  180.  eomotiTe  Engineen  Unt  ete.. 

Note:  10  A.  8.  R.  701.  Aas'n,  70  W.  Va.  380,  73  &  E.  976| 

17.  Thomas   t.    Natioiial    Benefit  Ann.  Caa  lOlSB  400. 

AsB'n,  64  K.  J.  L.  281«  86  Atl.  37^  Notes:  62  A.  8.  B.  550  ;  88  A.  8.  R. 

Ajuk  Cm.  1014D  1121  mad  note,  46  4S6. 

LJLA.(N.S.)  779.  19.  Snpreome  Lodge,  eta.  v.  Dewey, 

18.  Sloelker  ▼<  Tbonrton,  SB  Ala.  142  Hieb.  666, 106  N.  W.  140, 113  A. 
241,  6  60.  680,  6  L.R.A.  140;  Johnson  8.  R.  506,  7  Ana.  Gas.  681,  3  LJLA. 
T.  Knight  of  Honor,  63  Aik.  265,  iS  (N.S.)  334. 

8.  W.  704,  8  LJLi.  732;  Cowia  v.  SO;  Qoeft  r.  Supreme  Lodge,  ete^ 

Hnzat,  lai  MiolL  545,  83  N.  W.  274,  113  CaL  91,  45  Pae.  186,  33  LA.A. 
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D^ed  in  a  contract  of  a  fraternal  insurance  aasoda^n,  die  defend- 
ant ^pearsi  admits  its  liability,  and  ps^s  the  money  into  oourt,  such 
act  constitutes  a  waiver  of  objection  to  the  beneficiaiy,  and  an  interven- 
i.ng  claimant  is  not  entitled  to  object,  defend  or  claim  the  benefit 
accrued  under  the  contract  on  that  ground.^  And  where  tiie  fund  is 
claimed  by  two  or  more  and  the  society  files  a  bill  of  interpleader,  it  is 
generally  held  that  the  action  of  the  society  in  doing  so  amounts  to  a 
waiver  of  any  objection  it  has  to  the  right  of  either  party  being  desig- 
nated as  a  beneficiary.'  Although  the  issuance  of  a  certificate  payable 
to  the  beneficiary  designated  by  a  member  will  estop  the  society  from 
contesting  the  eligibility  of  such  beneficiary  where  it  had  knowledge 
at  the  time  of  the  issuance  of  such  certificate  that  the  person  designated 
was  not  within  the  classes  specified,'  in  the  absence  of  any  such  knowl- 
edge, the  mere  issuance  of  a  certificate  pursuant  to  a  member's  direc- 
tions will  not  operate  as  a  waiver  on  the  past  of  the  association  of  the 
requirements  of  its  by-laws.*  The  rule  as  to  the  waiver  of  objections 
to  the  beneficiary  does  not  apply  where  the  qualifications  of  a  benefi- 
ciary are  prescribed  by  statute,  for  the  reason  that  an  association  has 
no  power  to  waive  statutory  requirements  governing  its  own  conduct; 
nor  can  it  estop  itself  from  questioning  the  eligibility  of  a  beneficiary 
upon  those  grounds." 

85.  Hanner  of  Designating  Beneficiary. — There  is  no  legal  objec- 
tion to  a  benevolent  and  beneficial  association  prescribing  the  mode 
in  which  its  member  shall  designate  iheit  ben^ciaries.  Thus,  it  is 
not  contrary  to  law  or  public  policy  for  such  an  association  to  pro- 
vide by  its  constitution  that  members  shall  not  be  permitted  to 
designate  by  will  the  recipients  of  the  benefits  called  for  by  their 
certifioatos.*  Where  the  constitution  and  by-laws  of  the  particular 
association  prescribe  a  cotain  manner  in  which  ben^ciaiies  diall  be 
dsmgnatod,  saoh  rules  and  reigulations  must  be  complied  with  in  all 

174;  Cowin  v.  Hnrst^  124  Hieh.  645,  (N.S.)  1206;  NoUe  v.  m«e  -B«u- 

83  K.  W.  274,  83  A.  8.  a  344.  ficiary  Aas'n,  224  Pa.  St  298^  73  AU. 

Notes :  19  A.  S.  R.  788;  52  A.  S.  336,  132  A  S.  R.  783. 

R.  669  ;  88  A  S.  R.  456;  16  L.RA.  Note:  2  L.R.A.  420. 

SSL  4.  Caldwell  v.  Orand  Lodge,  ete., 

1.  Pleasants  v.  Locomotivtt  Engi-  148  CaL  196,  83  Pae.  781,  113  A.  S. 

neers  Mut.  L.,  etc.,  Aas'n,  70  W.  Va.  R.  219,  7  Ann.  Caa.  366,  2  L.RA. 

389,  73  S.  E.  976,  Ana.  Caa.  1913E  (N.S.)  653;  Sapiem?  Council,  ete.  v. 


2.  Johnson  v.  Kpight  of  Honor,  53  A.  S.  R.  527. 
Ark.  255,  13  S.  W.  794,  8  L.R.A.  732  ;  5.  Modern  Woodmen  of  America  v. 
Hoeft  V.  Supreme  Lodge,  etc.,  113  Cal.  Comeaux,  79  Eaa.  493,  101  Pao.  1, 
91,  45  Pac.  185,  33  L.B.A.  174;  Mund  17  Ann.  Caa  866,  25  L3.A(N^.) 
T.  Rehamne,  51  Colo.  129,  117  Pac.  814. 

159,  Ann.  Cas.  1913A  1243.  6.  Thomas  v.  Covert,  126  Wis.  593, 

3.  Strange  v.  Supreme  Lodge,  etc.,  105  N.  W.  922,  5  Ana.  Cas.  456,  3 
189  N.  Y.  346,  82  N.  E.  433,  121  A.  L.R.A.(N.8.)  004. 
S.  B.  902, 12  Ann.  Cas.  941, 12  L.R.A.  ,  . 
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thedr  subskirtSal  details/  but  only  the  association  can  raise  the  objpo- 
tion  that  a  member's  beneficiary  was  not  designated  in  the  mode  pre- 
scribed.^ In  most  instances}  the  laws  of  the  society  permit  the  mem- 
ber insured  to  designate  in  writing  the  person  who  is  to  receive  the 
benefit  called  for  by  his  contract,  such  'designation  bding  usually 
made  by  filling  in  a  form  attached  to  the  certificate  of  membership 
itself  *  Where  the  rules  and  regulations  of  Hhe  particular  association 
permit  a  member  to  make  a  testamentary  disposition  of  the  proceeds 
of  his  certificate,  his  will  should  designate  his  beneficiary,  as  such,  and 
state  that  he  desires  the  person  so  designated  to  be  the  recipient  of  the 
benefite  called  for  by  his  certificate  of  membership  in  the  particular 
association,  specifying  it  by  name.^*  A  bequest  of  tiie  entire  residue 
of  one's  estate,*^  or  of  all  one's  personal  estate,^*  to  a  specified  lega- 
tee will  not  entitle  the  latter  to  death  benefits  accruing  under  a  certifi- 
cate of  membership  in  a  benevolent  and  beneficial  association,  inas- 
much as  such  benefite  do  not  constitute  a  part  of  the  estate  of  the 
deceased.  It  has  been  held,  however,  that  where  a  testator  in  making 
a  general  bequwt  to  a  particular  legatee  enumerates  his  certificatee 
df  membership  in  benevolent  associations  as  being  a  part  thereof, 
then  the  will  amounts  to  a  sufficient  designation  and  the  legatee  named 
becomes  his  beneficiary.**  Where  a  member  of  an  association  of 
this  character  has  designated  his  beneficiary  in  the  manner  prescribed 
by  the  rules  and  regulations  of  the  order,  there  is  no  necessity  of 
delivering  his  certificate  of  membership  to  the  person  he  has  appointed, 
as  the  designation  is  complete  without  delivwy.  Inasmuch  as  the 
right  of  a  b^eficiaty  under  such  a  certificate  is  based  upon  the  appoint- 
ment and  not  upon  the  contract,  a  delivery  of  the  certificate  is  no 
more  necessary  than  would  be  the  delivery  of  any  other  instrument 
creating  a  power  of  appointment'* 

86.  Validity  of  DedenatfioBv—In  orates  that  the  ^ceignatioa  of  a 
beneficiary  may  be  valid  it  should  not  only  be  made  in  the  manner 
prescribed  by  the  rules  and  regulatiotae  of  the  order,'*  but  tiw  person 
selected  should  belong  to  one  of  the  spe<Ji!fted  classes,  where  freedom 
of  choice  is  limited.'*  If  one  who  is 'not  within  the  class  specified 
is  deKgnated,  he  will  hold  the  proceeds  of  the  certificate  as  trustee 
for  thoee  who  are  entitled  to  it.  Thus  if  a  creditor  is  designiUed  and 

7.  Note:  19  A.  S.  R.  786.  43  Atl.  792,  48  L.R.A.  1«0. 

8.  Stoelker  v.  Thornton,  88  Ala.     12.  Note:  2  L.R.A.  163. 

241,  6  Bo^.  680,  6  LJl^.  140.  13.  Brinsmaid  t.^  Iowa  State  Travel- 

9.  Thomas  v.  Cochran,  89  Ud.  390,  ing  Men's  Ass'n,  162  la.  134,  132  N. 
43  Atl.  792,  46  L.R.A.  16Q.  W.  34,  Ann.  Cas.  1913B  1282,  42 

ID.  ArmBtrong  t.  Walton,  105  Miss.  L.B.A.(N.S.)  1161. 
337,  62  So.  173,  Ann,  Cas.  1916E  137,     14.  Leftwich  v.  Wells,  101  Ya.  255, 
46  L^.A.(N.S.)  552.  .  43  S.  E.  364,  99  A.  S.  R."865. 

11.  Harylaud  Miit  Benor,  Soc.,  etc     15.  See  Bupra,  par.  85. 

Clendinen,  44  Md.  429,  22  Am.  Rep.     16.  See  sapn,  par.  78  at  seq. 
62;  Thomas  v.  Coehnn,  89  Md.  390, 
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tlie  reguladoHs  of  the  society  provide  that  none  but  eudi  as  are  related 
to  or  dependent  on  the  member  fox  support  shall  receive  the  boic^t, 
the  creditor  receiving  the  benefits  wUl  hold  that  as  trustee  far  Uie 
i^dow  and  children  of  the  deoeaeed  member.'^  In  determining 
wliether  the  designated  benaticiary  comes  within  the  class  specified  or 
not,  the  charter  and  by-laws  of  the  society  will  be  construed  liberally 
80  as  to  carry  out  the  benevolent  purposes  of  its  organization,  and  yet 
not  so  as  to  violate  the  statute  law  of  the  state  or  contravwe  public 
policy. Moreover  the  eligibility  of  beneficiaries  in  orders  of  this 
kind  is  determined  by  reference  to  the  laws  of  the  state  where  the 
association  is  organized.^*  Ordinarily  a  designation  valid  in  its 
inception  continues  to  be  so.*®  Thus  if  the  by-laws  of  a  benefit  society 
provide  that  the  beneficiary  designated  by  a  member  and  named  in 
the  certificate  shall,  in  every  instance,  be  ohe  or  more  m^nbers  of 
his  family,  or  some  one  related  to  bim  by  blood,  or  who  shall  be 
dependent  upon  him,  such  provision  must  be  construed  as  referring 
to  the  relatiqpship  at  the  date  of  the  certificate,  and  a  designation 
of  a  beneficiary,  valid  in  its  inception,  so  remains,  although  such 
relationship  has  ceased  by  divorce,  or  otherwise,  unless  it  is  stipu- 
lated to  the  contrary  in  the  contract  of  membership.*  There  are,  how- 
ever, decisions  to  Uie  effect  tliat  a  divorced  wife  is  not  entitled  to  a 
benefit  designated  for  her  before  divorce,  unless  equiti,ra  have  arisen 
in  her  favor.*  Of  course,  where  a  designation  is  made  subject  to 
be  defeated  upon  the  happening  of  a  oertain  contingency,  then  upon 
the  hfq>pening  of  that  contingency  tJbie  designation  will  become  inopr. 
erative  in  spite  of  the  fact  tJiat  it  was  perfectly  valid  at  the  time  of 
its  inception.  Thus,  where  a  certificate  issues  payable  to  the  mother 
of  a  member  provided  that  at  the  timi^  of  his  death  she  is  his  lawful 
beneficiary  under  the  rules  and  regulations  of  the  order,  and  the  mem- 
ber subsequently  mEU'ries  and  die.'=  leaving  a,  wife  and  children  who 
by  the  laws  of  the  order  are  entitled  to  its  benefits  in  preference  to 
all  others,  then  the  mother,  though  eligible  at  the  time  of  her  design 
nation,  is  not  entitled  to  the  payment  of  the  sum  called  for  by  the 

17.  Cttzitm  T.  Tieksburg  Bonk,  75  105  N.  6.  319,  Ana.  Cas.  1915G  271. 
Miss.  167,  23  So.  1,  66  A.  S.  B.  596^  ao,  CoortoU  v.  Grand  Lodge,  etc, 
37  hJLA.  659.  135  Cal.  562,  87  P«c.  970,  87  A.  S.  B, 

18.  Mond  T.  Rehaome,  51  Colo.  129,  137;  White 'V;' Brotber}uH>d  o£  Ameri- 
117  Pac.  159,  Ann.  Ca&  19iaA  1243;  can  Teomea,  X24  lo.  293,  99  N.  W. 
Fisher  v.  Donovan,  57  Neb.  361,  77  mi,  104  A:  S.  B.  323^  2  Ajul  Ge& 
N.  W.  778,  4A  L.B^.  388.  360,  66  UR.A.  1Q4. 

Notes:. 1ft  A.  S.  S.  7S6;  2  LJI.A.  .  Kote:  126  A.  Si  B.  646. 

162.  1.  Courtoia.v.  Oiand  Lodg^etc,  136 

19.  Muna  T.  Rehamae,  61  Colo.  129;  Cal.  662,  67  P«&  970,.  87  A.  S.  U.  137* 
327  Paa  169;  Auo.  Gsa.  1913A  1243$  Koto:  IM  A.  S.  B.  336. 
Natioiial  Union  t.  Keefe,  263  Bl.  466,  2.  Note:  62  A.  &  O.  671. 
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certificate,  as  she  was  not  qualified  to  take  at  the  time  of  his  death.* 
But  when  the  designation  of  a  beneficiary  made  by  the  insured  is 
one  that  oould  l^ally  be  made  nndw  the  law  and  the  rulee  of  the 
order,  and  when  it  is  still  a  legal  designation  under  the  conditions 
that  exist  at  the  time  of  the  death  of  the  insured,  the  marriage  of  the 
insured  after  the  certificate  is  issued  does  not  operate  to  revoke  or 
make  void  the  prior  designation  and  substitute  the  wife  as  benefi- 
ciary.* It  is  perfectly  proper  to  designate  two  or  more  ben^ciariea 
without  directing  as  to  how  the  sum  shall  be  divided  among  them, 
as  under  such  circumstances  they  will  take  per  capita  in  equal  shares.'' 
Nor  is  there  anything  objectionable  to  a  designation  in  the  alternative, 
in  which  event  the  persons  specified  will  take  in  the  order  named.* 
The  designation  of  one's  "lodge"  or  "grove"  as  his  beneficiary  has 
also  been  held  to  be  valid.' 

87.  Right  to  Change  Benefidary  Generally. — Obviously  the  benefi- 
ciary designated  by  a  membw  of  a  mutusd  benefit  society  acquires 
only  a  contingent  interest  in  the  benefits  called  for  by  his  certificate 
where  imder  the  rules  and  regulations  of  the  society,  the  power  of 
substituting  other  beneficiaries  in  the  place  of  those  originally  named 
is  expressly  reserved  to  its  members.  In  other  words  where  the 
power  of  substitution  is  thus  expressly  reserved,  it  cannot  be  con- 
tended that  the  beneficiary  first  named  acquires  any  vested  right  to 
the  benefit  and  there  is  therefore  no  objection  to  a  member  changing 
his  beneficiary  at  will.^  Even  in  the  absence  of  any  provision  in 
Uie  constitution  or  by-law  of  ^e  society  expressly  authorizing  a 
change  of  beneficiaries,  it  is  generally  held  that,  inasmuch  as  a 

3.  Knights  of  Colnmbos  V.  Mclner-  270;  Marsh  r.  Supreme  Coundl,  etc., 
ney,  163  Mich.  674,  U7  N.  W.  166, 126  149  Mass.  612,  21 N.  G.  1070,  4  L.a.A. 


4.  Vanasek  v.  Western  Bohemian  eiy,  70  Mich.  587,  38  N.  W.  588,  14 
Fraternal  Ass'n,  122  Minn.  273,  142  A.  S.  R.  619;  Vanasek  v.  Western  Bo- 
N.  W.  334,  Ann.  Cas.  1914D  1123,  49  hemian  Fratenial  Ass'n,  122  Minn. 


7.  Note:  62  A.  S.  R.  56L  20  A.  S.  R.  754,  9  L.R.A.  634;  Ship- 

8.  McLaughlin  t.  MoLang^Un,  104  man  v.  Protected  Home  Cirde,  174  N. 
Cal.  171,  37  Pao.  865,  43  A.  S.  R.  83;  Y.  398,  67  N.  E.  83,  63  L.R.A.  SfT 
Rollins  V.  McHattoD,  16  Colo.  203,  27  (dictnm) ;  Hines  v.  Modem  Woodmen 
Pac.  264,  26  A.  S.  B.  260;  Martin  r.  of  America,  41  Okla.  135,  137  Pac 
Stnbbings,  126  lU.  387,  18  N.  E.  657,  675,  L.R.A.1915A  264  and  note;  In- 
9  A.  S.  B.  620 ;  Milner  v.  Bowman,  119  dependent  Order  of  Foresters  v.  Keli- 
Xnd.  448,  21  N.  E.  10^,  5  L.R.A.  96  her,  36  Ore.  501,  60  Pae.  ^  U09, 
and  note;  Brown  v.  Grand  Lodge,  etc,  60  Pae.  663,  78  A.  S.  R.  786. 

«d  la.  287,  46  N.  W.  884,  20  A.  S.  B.     Notes:  19  A;'S.  R.  789  ;  25  A.  S. 
420;  Hirscfal  v.  Olark,  81  la.  200,  47  B.  241;  62  A.  8.  B.  666  ;  66  A.  S.  R. 
N.  W.  78,  9  L.aA.  841;  Manning      601;  87  A.  S.  B.  614;  116  A.  8.  B^ 
Ancient  Order  of  United  Worionen,  86  6S8b 
Ey.  136,  6  S.  W.  386,  9  A.  S.  B. 


A.  S.  B.  54L 


382;  Union  Mut.  Ass'n  v,  Montgom- 


L.R.A.(N.S.)  14L 


273,  142  N.  W.  334,  Ann.  Cas.  1914D 
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member  of  a  benevolent  aad  beneficial  asaociation  may  tanninate  his 
membership  therein  at  any  time  be  sees  fit  and  thereby  destroy  all 
opportunity  on  the  part  of  his  beneficiary  to  enjoy  the  benefito  called 
for  by  bis  certificate,*  a  beneficiary  named  in  such  a  certificate  does 
not  acquire  any  vested  interest  in  it,  nor  a  right  to  anything,  during 
the  lifetime  of  the  member  to  whom  it  is  issued,  but  merely  an  expect- 
ancy which  does  not  become  A  vested  or  absolute  right  to  its  proceeds 
until  the  death  of  the  assured.^*  OonsequenUy,  as  a  benefiiHaiy  under 
a  certificate  is  a  mere  volunteer  having  no  contractual  relations  with 
either  the  association  or  the  a^ured,^^  a  member  is^deemed  to  have 
the  power  to  change  his  ben^oiary  at  will,  so  long  as  .the  statutes  of 
the  state  or  rules  and  r^ulations  of  the  order  do  not  expressly  pro- 
hibit such  a  change.**  In  a  few  jurisdictions,  however,  it  is  held 
that  in  the  absence  of  any  provision  in  the  constitution  or  by-laws  of 
tiie  association,  or  in  the  certificate  of  membership,  expressly  auth>(Mtifi- 
ing  a  change  of  beneficiaries  at  ike  will  of  the  member  insured,  the 
beneficiary  first  designated  acquires  a  vested  interest  which  cannot 
be  defeated  by  the -appointment  of  anothw.^'  Of  course,  if  the  char- 

9.  Cuponter  v.  Knapp,  101  la.  712,  49  Aa  784,  86  A.  S.  R.  716;  Noble  v. 
70  N.  W.  764,  38  L.R.A.  128;  Sabin  Police  Beneficiary  Aas'n,  224  Pa.  SL 
V.  Phinney,  134  N.  Y.  423,  31  N.  K.  298,  73  Atl.  336,  132  A.  S.  R.  783. 
1087,  3D  A.  S.  R.  681;  Noble  v.  Po-  Notes:  73  A.  S.  R.  26;  99  A.  S.  R. 
lice  Beneficiary  Asa'n,  224  Pa.  St.  298,  869;  108  A.  S.  R.  642. 

73  Atl.  336,  132  A.  8.  R.  78&  .  11.  Conrtoifl  v.  Grand  Lodge,  etc., 

10.  Supreme  Colony,  etc.  v.  Towne,  135  Cal.  552,  67  Pac  970,  87  A.  S.  R. 
87  Conn.  644,  89  AtL  264,  Ann.  Cas.  137;  Noble  v.  Police  Beneficiary  Ass'n, 
1916B  181;  Peterson  v.  Gibson,  191  224  Pa.  St.  298,  73  Atl.  336, 132  A.  S. 
in.  365,  61  N.  E.  127,  85  A.  S.  R.  263  R.  783. 

and  note,  54  L.R.A.  836;  Davis  v.  Sn-  18.  Hoeft  t.  Snpreme  Lodge 
preme  Coiancil  of  Royal  Arcanum,  196  Knights  of  H<HM>r,  113  C$i.  01, 
Mass.  402,  81  N.  E.  294,  11  Ann.  Cas.  Pae.  185,  33  L.B.A.  174;  Bnnm  v. 
777,  10  LJl.A.(N.S.)  722;  Kerr  v.  Grand  Lodge,  etc.,  80  la.  287,  45  N. 
Crane,  212  Mass.  224,  98  N.  E.  788,  W.  884,  30  A.  S.  R.  42;  ;  UaMin 
40  LJt.A.(N.S.)  692;  Union  Mut.  t.  Stnbbings,  126  HI  387,  18  K.  B. 
Asa'u  V.  Montgomery,  70  Mi£h.  587,  657,  9  A.  S.  R.  620;  GaipeotcT' 
38  N.  W.  588, 14  A.  S.  R.  519;  West-  Knapp,  101  la.  712,  70  N.  W.  -TM, 
erman  v.  Supreme  I^odge,  etc.,  196  Mo.  3S  L.R. A.  128 ;.  Warner  v.  MockaeB 
670,  94  S.  W.  470,  5  L.R.A.(N.B.)  Woodmen  of  America,  67  Neb.  233,  9S 
1114;  Koeher  r.  Snpi«me  Counen  N.  W.  397,  108  A.  S.  R.  684,  2  AtoL 
Catholic  Bener.  Legion,  65  N:  J.  L.  Caa.  660,  61  UB.^  603;  Lalua  v. 
649,  48  Atl.  544,  86  A.  S.  R.  687,  52  Lnhrs,  123  N.  T.  367,  25  N.  £.  388, 
L.R.A.  861;  Sabin  t.  Phinney,  134  N.  20  A.  S.  R.  .754,  9  I..R.A.  634;  Sabin 
Y.  423,  31  N.  B.  MS7,  30  A.  S.  K  v.  Phinney,  134  N.  Y.  428,  81  N.  B. 
681  and  note;  Shipmftn  t;  Protected  1087,  30  A.  S.  B.  681;  Sbipmaii  v. 
Home  Orole,  174  N.  Y.  896,  67  N.  E.  Proteeted  H<HAe  Ciiele,  174  N.  Y.  398, 
88,  63  L3^.  347;  Hiuea  v.  Mbdera  67  H.  E.  83,  63  L.B.A.  347. 
Woodmen  of  Ameriea,  41  OUa.  135^  Notes:  19  A.  8.  R.  790  ;  62  A.  a  R. 
137.  Pae.  075,  Lja.A.191&A  284;  Wist  662  ;  5  L.R.A.  95;  7  hJBLA,  180. 
T.  QiMid  Lodge,  ete^  22  On.  271;  20  And  see  iNSCiuKca,  toI.  14,  p.  1088 
Pae.-610, 20  A.  S.  B.  603;  Gfaambera  v.  et  seq. 

Supreme  Tnta,  «tc^  200  Pa.  8t  344>     13.  Bloak  t.  Valley  Mnt.  lus.  As^n, 
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ter  of  the  asBOciation  speoiiically  provides  how  and  to  whom  the  benefit 
i^all  be  paid,  it  is  not  in  the  power  of  the  insured,  or  the  asaociation 
and  the  insured,  to  defeat  the  rights  of  such  persons  by  an  attonpted 
change  of  beneficiaries.**  It  is  generally  acknowledged  that  in  case 
tlie  beneficiary  designated  dies  during  the  lifetime  of  the  member, 
the  latter  may  subs^tute  another  even  though  the  constitution  and 
by-laws  of  the  order  are  silent  upon  the  subject.** 

88.  Necessity  of  Benefictery's  Consent. — ^In  accordance  with  the 
generally  accepted  view  that  ihe  beneficiary  has  no  vested  right  in 
the  bene^ts  until  the  member's  death,**  the  consent  of  the  existing 
beneficiary  is  not  usually  deemed  a  necessary  prerequisite  to  the  right 
of  a  member  of  a  mutual  benefit  society  to  designate  a  new  bene- 
ficiary unless  such  consent  is  expressly  required  by  some  provision 
in  ih^  constitution  oi  by-laws  of  the  society,  or  in  the  (»rtificate  of 
membership  itself.*'  Even  Uiough  a  member,  after  having  parted 
with  hia  certificate,  has  regained  possession  of  it  by  false  and  fraudu- 
lent representaticms,  he  may  surrender  it  and  name  a  new  foenefidary- 
to  the  exclusion  of  and  in  epitv  of  the  objections  of  the  one  first 
named.**  And  it  has  been  held  that,  as  a  member  may  change 
his  beneficiary  at  will,  the  mere  fact  thht  he  was  induced  to  do  so 
by  means  of  fraud  does  not  give  the  former  beneficiary  any  right  to 
claim  the  proceeds  as  against  the  new  beneficiary  where  the  associar 
lion  does  not  contest  the  validity  of  the  change.**  One  notable  excep- 
tion to  this  rule,  however,  is  that  where  the  existing  beneficiary  was 
designated  as  such  in  return  for  a  valuable  consideration,  the  member 
cannot  change  the  designation  thus  made  without  the  consent  of  such 
beneficiary.**    A  clause  in  the  charter  of  a  benefit  society,  which 

52  Ark.  201,  13  S.  W.  477,  20  A.  ».  N.  Y.  423,  31  N.  E.  1087,  30  A.  8.  R. 
B.  166;  Pittmger  t.  Pittinger,  28  Colo.  681. 


16.  Brinfluifud  v.  lowb  State  Trar- 

«ling  Men's  Aas^,  162  la.  134,  132  N.  Note:  52  A.  S.  EL  663. 

W   34,  Ann.  Can.  1913B  1282,  42  19.  Hoeft  v.  Supreme  Lodge,  ete^ 

L.R.A.(N.S.)  1161;  Hines  v.  Modem  113  Cal.  01,  46  Pae.  186,  38  L.R.A. 

Woodmen  of  America,  41  Okla.  135,  174. 

137  Pae.  675,  L.R.A.1915A  264.  20.  Jory  v.  Supreme  Coimoil,  ete^ 

Notes:  19  A.  8.  R.  787;  2  L.R.A.  105  GaL  20,  38  Pao.  624,  45  A.  S.  R. 

163:  5  L.R.A.  97.  17,  26  L.R.A.  733;  (Jrimbley  t.  Har- 

16.  Union  Mnt  An'n  t.  Montgom-  rold,  125  Cal.  24,  57  Pac.  558,  73  A. 
«rv.  70  Mich.  587,  38  N.  W.  688,  14  3.  R.  19;  Smith  v.  National  Ben.  Soc., 
A.  8,  R.  619.  '123  N.  Y.  86,  25  K.  E.  197,  9  L.R.A. 

Note:  63  A-  S.  B.  663.  616;  Lahey  v.  Lahey,  174  N.  Y.  146, 

And  see  snpra,  par.  87.  66  N.  B.  670,  06  A.  S.  R.  564,  61 

17.  Union  Mut.  Aas'n  t.  Montgom-  L.R.A.  791;  Qtromm  v.  Snpreme 
«r7,  70  Mifih.  587,  38  N.  W.  588,  14  Lodge,  ete.,  189  N.  T.  346,  83  N.  G. 
A.  8.  B.  619;  Sabin  t.  Pbinnay,  134  433,  121  A.  B.  B.  902  and  note,  18 


Notes:  58  A.  8.  B.  663  ;  64  A.  8.  B. 
301. 

:  14.  Note:  52  A  8.  B.  662. 


Notee:  19  A.  S.  R.  789  ;  52  A.  S.  R. 
663. 


18.  Brown  t.  Gh&nd  Lodge,  eu.,  80 
la.  287,  46  N.  W.  884,  30  A.  8.  B. 
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«ttadiiM  the  beaefioial  interest  in  tfM  insurance  to  membeiship  in  the 

society,  and  permits  the  member  to  change  the  beneficiary  or  payee 
of  the  insurance  at  any  time  without  the  latter'a  consent,  does  not 
prevent  the  making  of  a  contract  by  which  a  vested  interest  wiU  pass 
to  the  designated  beneficiary,  which  wUl  compel  the  society  to  recog- 
nize him  as  the  one  entitled  to  the  proceeds  of  the  certificate.^  If  a 
member  of  a  benefit  society  violates  his  contract  with  a  beneficiary 
by  changing  his  designation,  and  demands  a  return  of  the  certificate 
for  the  purpose  of  harmg  the  change  made,  which  demand  is  refused, 
the  second  beneficiary  does  not  have,  as  against  the  first,  a  superior 
equitable  right  to  receive  the  money ;  and  the  first  beneficiary  is  not 
estopped  by  a  failure  io  disclose  to  the  second  particulars  of  which 
the  latter  did  not  inquire,  where  the  second  beneficiary  knew,  when 
the  demand  was  made,  that  the  first  beneficiary  held  the  certificate 
and  denied  the  right  of  the  member  to  deprive  him  of  its  benefits.' 
The  consent  of  the  existing  beneficiary,  however,  does  not  become 
a  necessary  prerequisite  to  a  member's  right  to  substitute  another, 
simply  because  the  former  has  paid  the  assessments  upon  his  certificate, 
where  under  no  contractual  obligation  to  do  so.*  Inasmuch  as  an 
^'assignment"  or  "transfer"  of  the  certificate  is  not  ejmonymous  with" 
■a  "change"  of  beneficiaries,  a  provision  in  the  by-laws  forbidding  an 
"assignment"  or  "transfer"  of  the  certificate  without  the  consent  of 
the  existing  beneficiary  has  no  application  so  far  as  a  change  of 
beneficiaries  is  concerned.* 

89.  Manner  of  Effecting  Change  in  Absence  of  Provision  Therrior.— 
Where  the  regulations  of  a  mutual  benefit  society,  while  recognizing 
the  right  of  a  member'  to  change  his  beneficiary,  make  no  provision 
4S  to  the  mode  in  which  such  change  is  to  be  made,  it  is  generally 
held  that  any  acts  which  clearly  indicate  the  intention  of  the  member 
«nd  the  nature  of  the  change  desired  will  effectuate  the  change.* 
Thus,  where  the  constitution  and  by-laws  of  the  association  do  not 
prescribe  a  different  method,  a  member  may  change  his  beneficiary 

Ann.  Cas.  941  and  note,  12  L.E^.      Kote :  5  L.R.A.  97. 
(N.S.)  1206;  Brett  V.  Wamiflk,  44     4.  Carpenter  v.  Knapp,  101  la.  712, 
Ore.  611,  7fi  Pao.  1061,  102  A.  S.  R.  70  N.  W.  704,  38  L.EA.  128  ^  Noble 


And  see  Ihsubakob,  vol.  14,  p.  1389     6.  Milner  t.  Bowman,  119  Ind.  448, 


1.  Smith  V.  National  Beo.  See.,  123  Chuk,  81  la.  200,  47  N.  W.  78,  9 

N.  T.  86, 26  N.  E.  1)97,  9  L.B.A.  616.  L.R.A.  841;  Schmidt  t.  Iowa  Knights, 

S.  Orimbley  v.  Hanold,  125  CaL  24,  etc.,  82  la.  304,  47       W.  1032,  11 

87  Pae.  668,  73  A.  S.  B.  19.  L.R.A.  205. 

S.  Jary  v.  Supreme  Goonoil,  ete..  Note:  Ann.  Cas.  1914D  1127,  1128. 

105  Cal.  20,  38  Pro.  624,  45  A.  S.  B.  And  see  Issuusos,  voL  14^  p.  1390 

17,  2£  LJLA.  738.  et  seq. 


639. 


T.  Police  Beneficiaay  Ass'n,  224  Pa.  St. 
'  298,  73  AU.  336,  132  A.  6.  R.  783. 


Note:  132  A.  S.  B.  787. 


21  N,  E.  1094,  6  L,R.A,  95;  Hirschl  v. 
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by  inserting  a  clause  to  that  effect  id  his  last  will  and  testament* 
But  where  in  attempting  to  change  the  bMieficiary  the  member 
directs  that  the  new  certificate  be  made  payable  to  such  person  or 
pUBons  as  he  should  designate  in  his  last  will  and  testament,  but 
he  failed  to  make  t^e  designation,  the  attempted  change  is  incomplete 
and  ineffectual.'  So  where  a  member  of  a  benefit  association  has 
a  right  to  change  the  beneficiary  named  in  his  certificate  of  member- 
ship but  no  mettiod  of  making  the  change  is  prescribed,  an  assign- 
ment of  the  certificate  with  a  direction  to  the  society  to  pay  the 
benefit  to  the  assignee  effects  a  change  and  is  valid,  provided,  of 
course,  that  the  assignee  is  eligible  for  appointment  as  a  beneficiary.^ 
Inasmuch  as  an  assignment  under  such  circumstanoes  is  but  an 
exercise  of  the  member's  power  of  appointment,  it  has  been  held 
that  it  is  not  essential  to  its  validity  that  either  the  certificate  or  the 
assignment  thereof  should  be  delivered  to  the  beneficiary  thus  desig- 
nated.' One  of  the  most  effective  and  generally  adopted  means  of 
changing  the  beneficiary  is  by  an  indorsement  upon  the  benefit 
certificate  itself,'"  and  although  an  indorsement  of  this  nature  should 
ordinarily  be  made  by  the  member  himself,  it  has  been  held  that  in 
case  of  the  hitter's  sickness  an  indorsement,  made  by  another  person 
to  whom  the  member  sent  his  certificate  with  verbal  instructions  to 
indorse  it,  is  sufficieDt  to  effect  a  change  of  beneficiaries  even  though 
the  indorsement  is  not  made  in  the  presence  of  the  member,  and  the 
instructions  are  not  given  by  the  latter  in  person  directly  to  the 
signer."  Where  a  member  has  been  suspended  for  nonpayment  of 
assessments  or  for  some  other  cause,  he  may  designate  a  new  bene- 
ficiary in  his  application  for  reinstatement,  and  the  association,  by 
readmitting  him,  accepts  the  change  and  makes  it  effective.^*  Some 
affirmative  act,  however,  on  the  part  of  the  member  to  change  the 
beneficiary  is  required.  His  mere  intention  will  not  suffice  to  work 
a  change.^* 

90.  Necessity  for  Compliance  with  Prescribed  Mode  Generally. — 
It  is  the  well  settled  general  rule  that  where  the  by-laws  or  oonstitu* 
tion  of  a  mutual  benefit  society  provide  a  method  of  making  a  ohange 

6.  Brmsmaid  v.  lova  State  Travel-  Notes:  19  A.  8.  R.  790;  52  A.  S.  E. 
ing  Men's  Ass'n,  152  la.  134,  132  N.  566. 

W.  34,  Ann.  Cas.  1913B  1282  and  note,  '  9.  Leftwich  v.  Wells,  101  Va.  255, 
42  L.RA.(N.S.)  U61.  43  S.  E.  364,  99  A.  S.  H.  866. 

Note:  52  A.  S.  B.  664.  10.  Note:  52  A.  S.  R.  562. 

And  see  Insdrutoi,  voL  14,  p.  1394  11.  Schmidt  v.  Iowa  Knights  of 
at  seq.  Pythias  Ins.  Ass'n,  82  la.  304,  47  N. 

7.  Grace  v.  Northwestern  Mut.  Be-  W.  1032, 11  L.RjL  205. 
lief  Asa'n,  87  Wis.  562,  58  N.  W.  1041^     Note:  15  L.EA..  ^2. 

41  A.  S.  R.  62.  1%.  NotBs:  19  A.  8.  B.  790  ;  6  L.R»A.. 

8.  Milner  v.  Bowman,  119  Ind.  4118,  97. 

21  N.  E.  1094,  5  LJIA.  95.  13.  Note:  Ann.  Caa.  1914D  LUST. 
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of  beneficiary,  a  member  in  making  a  change  must  follow  the  method 
designated,^^  though  in  some  cases  it  has  been  held  that  a  strict  com- 
plianoe  with  the  rules  is  not  required  but  that  a  substantial  com- 
pliance is  sufficient.^*  Where  a  particular  method  is  prescribed  for 
changing  benefieiarieB^  it  is  ezclusiTO  of  all  others,''  though  not 
expreesty  dedared  to  be  so.*'  Thus,  where  the  prescribed  method 
does  not  include  a  new  designation  by  last  will  and  testament,  a 
change  oaunot  be  effected  in  that  manner.^"  Until  the  contrary 
appears,  however,  it  will  be  presumed  that  the  change  of  b^eficiary 
was  made  m  provided  by  law  and  the  rules  and  regulations  of  the 
society.^* 

91.  Ifocqrttons  to  Rule. — There  are  certain  well  recognized  excep- 
tions to  the  general  rule  requiring  a  change  of  benefidaries  to  be 
made  in  the  prescribed  manner.  Thus,  where  the  society  has  waived 
strict  compliance  with  its  own  rules,  and  in  pursuance  of  a  request 
of  the  insured  has  issued  to  him  a  new  certifioate  in  which  the 
beneficiary  is  changed,  the  original  beneficiary  cannot  complain  that 
the  course  indicated  by  the  regulations  was  not  pursued.**  But  while 
it  is  generally  conceded  that  tiie  association  has  the  power  daring  the 
lifetime  of  the  member  to  waive  a  strict  compliance  with  the  mocfe 
prcecribed  for  effecting  a  change,  and  thus  destroy  the  prospects  of 
the  old  beneficiary,  according  to  tlie  view  taken  by  some  authorities 
uptm  the  death  of  the  member  the  interest  of  Uie  old  beneficiary 

14.  MoLangfalin     HaLangblin,  104  at  aeq. 

Cal  171,  37  Pae.  866,  43  A.  S.  R.  63;  16.  Simcoke  v.  Grand  Lodge,  etc., 

Jory  V.  Supreme  CouncU,  etc.,  105  Cal.  84  la.  383,  51  N.  W.  8,  15  L.R.A.  U4. 

20,  38  Pac.  524,  45  A,  S.  R.  17,  26  Note:  Ann.  Caa.  1914D  1129. 

LRJ^.  733;  Rollins  v.  McHatton,  16  16.  Thomas  v.  Thomas,  131  N.  T. 

Colo.  203,  27  Pac.  254,  25  A.  S.  B.  205,  30  N.  E.  fil,  27  A.  S.  R.  582. 

260;  Ancient  Order  of  Caners  t.  Bury,  17.  Notes:  62  A.  S.  B.  663;  5  'L.tLA, 

165  Mich.  1, 130  N.  W.  191,  34  L.R.A.  96. 

(N.S.)  277;  Vanasrfc  v.  Western  Bo-  18.  PUeher  t.  Pnokett,  77  Kan.  284, 

hemian  Fraternal  Ass'n,  122  Minn.  94  Pac  132,  17  L.R.A.(N.S.)  1083. 

273,  142  N.  W.  333,  Ann.  Caa.  1914D  Notes:  19  A.  S.  R.  790  ;  52  A.  S.  R, 

1123  and  note,  49  L.R.A.(N.S.)  141;  563;  Ann.  Cas.  1913B  1286. 

Knights  of  Maccabees  of  World  v.  19.  Note:  19  A.  S.  R.  790. 

Baekett,  34  Mont.  357,  86'Pao.  423, 115  20.  Adams  v.  Qrand  Lodge,  etc.,  106 

A.  S.  R.  532;  Fisher  v.  Donovan,  67  Cal.  321,  38  Pac.  914,  46  A.  S.  E.  45; 

Neb.  361,  77  N.  W,  778,  44  L.R.A.  383;  Vanasek  t.  Western  Bohemian  Fra- 

Thomas  v.  Thomas,  131  N.  T.  205,  30  temal  Assoc,  122  Minn.  273,  142  N. 

N.  E.  61,  27  A.  S.  R.  582;  Indepenfl-  W.  333,  Ann.  Cas.  1914D  1123,  49 

ent  Order  of  Foresters  v.  Keliher,  36  L.R.A.CN.B.)  141;  Hall  v.  Allen,  75 

Ore.  501,  59  Pac  324,  1109,  60  Pac  Miss.  175,  22  So.  4,  65  A.  S.  R.  601; 

563,  78  A.  S.  R.  785.  Knights  of  Macoabees  of  World  t. 

Notes:  19  A.  S.  R.  790  ;  27  A.  S.  R.  Sackett,  34  Mont.  367,  86  Pac  423, 

586;  52  A.  S.  R.  561  et  seq.;  99  A.  8.  115  A.  S.  B.  632;  Laherr  v.  Lal^y,  174 

R.  869;  109  A.  S.  R.  297  ;  6  L.K.A.  N.  Y.  146,  66  N.  E.  670,  96  A.  8.  R. 

96.  664,  61  L.R~A.  791;  Independent  Or- 

And  see  iNenBAKcif,  vol.  14,  p.  1390  d«r  of  ^on«tea  v.  Keliher,  36  0^ 
B.C;L.Vol,XtX.-82.  1387 
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becomes  vested  and  cannot  thereafter  be  impaired.*  Id  a  few  juris- 
dictions, however,  it  seems  that  the  association  can  waive  a  failure 
on  the  part  of  a  member  to  comply  with  the  rules  relative  to  a  change 
of  beneficiaries,  even  after  a  member's  decease,  and  the  mere  fact 
that  it  did  not  do  so  during  hia  lifetime  will  not  prevent  the  change 
from  being  effective  even  as  against  the  benefioiary  first  designated.' 
Payment  into  court  of  the  amount  of  the  death  benefit  amounts  to 
a  waiver  on  the  port  of  the  association  of  any  objection  it  might  have 
raised  as  to  the  manner  in  which  the  deceased  member  sought  to 
change  his  beneficiaxy.*  In  like  manner  the  granting  of  a  oew 
beneficiary  certificate  on  an  application  by  a  member  who  had  an 
absolute  right  to  make  a  change  protrudes  any  question  thereaftw 
as  to  the  aufHciency  of  the  written  ^pUcation  for  the  change.*  An- 
otiier  class  of  cases  in  which  the  gisneral  rule  ia  held  not  to  apply  are 
those  in  which  the  insured  complies  with  all  the  requiremento  of 
^e  rulee  for  the  purpose  of  making  the  change  of  beneficiaries  with 
which  he  has  the  power  to  comply.  Under  such  circumstancee,  having 
done  all  that  a  court  of  equity  demands,  the  change  will  be  considered 
as  having  been  made  legally.'  Thus  it  has  frequently  been  held 
that  a  failure  to  e£fect  a  change  of  benefioiary  in  a  mutual  benefit 
certificate,  simply  because  of  the  refusal  of  the  one  in  whose  favor  it 
was  first  issued  to  surrender  the  old  one,  gives  the  original  beneficiary 
no  right  to  the  proceeds  as  against  the  daun  of  the  one  in  whose  favor 
the  new  certificate  was  to  be  issued,  where  there  is  an  absolute  right  to 
make  the  change,  and  everything  required  by  the  rules  is  done  except 
the  surrender  of  the  old  certificate.*  So  where  the  certificate  is  lost  or 

SOI,  58  Pae.  324,  U09,  60  Pae.  563,  L.R.A.  733;  Rollins  v.  MbHatton,  16 

78  A.  S.  R.  785;  Brett  v.  Womiek,  44  Colo.  203,  27  Pae.  254,  25  A.  S.  R. 

Ora  511,  75  Pae.  1061,  102  A  S.  R.  260;  Marsh  v.  Supreme  Conneil,  etc, 

639 ;  Noble  v.  PoUee  Beneficiary  Ass'n,  149  Mass.  512,  21  N.  S.  1070, 4  URJL 

224  Pa.  St  298,  73  Atl.  336»  132  A.  S.  382;  Vanoaek  t.  Western  Bohemian 

B.  783.  Fraternal  Ass'a,  122  Minn.  273, 142  H. 

Kotes:  62  A.  S.  R,  662;  15  L.R.A.  W.  333,  Ann.  Gas.  1914D  1123  and 

350.  note,  40  L,R.A(K.S.)  141;  HaU 

And  see  iNSUaAKCs,  vol.  14,  p.  1396.  Allen,  75  Miss.  175,  22  So.  4,  65  A  8. 

1.  Knights  of  Maccabees  of  World  R.  601;  Ejushta  of  Maeeabees  of 

V.  Saekett,  34  Mont  357,  86  Pae.  423^  World  v.  Sa(£ett  34  Uont  357,  86 


8.  Hanoing  v.  Ancient  Order  of  95  A  S.  B.  564^  61  UBA.  791;  In- 
United  Workmen,  86  Ey.  136,  5  8.  W.  dependent  Order  of  Forestecs  t.  Eel- 
385,  9  A  S.  R.  27|D.  ihet,  36  Ore.  501,  59  Paa.  32A  llOB. 
Note:  15  L.R.A  351  «t  seq.  60  Pae.  663,  78  A  S.  &  785. 
3.  Hoeft  V.  Sapreme  Lodge,  etc.,  113  Notes:  41  A.  S.  &  64;  16  LJI.A. 
CaL  01,  45  Pae.       33  L.&A.  174.  350. 

A  Bimcoke  t.  Grand  Lodge,  et«<,  84  Ajid  sea  Ivstmuroi,  vcA.  14,  p.  13MI 

la.  383, 61  N.  W.  8, 15  L.R.A.  llA  at  seq. 

6,  JtffT  T.  Supreme  CounciI|  etc.,  106  6.  Joiy  v.  Sopteme  ConndL  et4s., 

eu!  20,  38  Pae.  624,  46  A  STb.  17,  26  105  GaL  ,20,  38  Paa  524,  46  A.  8.  R. 


116  A  8.  R.  632. 
Kote:  15  LJtA.  351 
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destroyed  without  fault  on  the  put  of  the  aaeuied,  so  that  ii4s  impoe- 
^ble  to  exercise  the  right  of  naming  a  new  beneficiary  in  aocordance 
with  the  method  preecribed  by  1^  rul«s  and  regulatiouB  of  the  order, 
a  court  of  equity  will  recognize  a  desi^ation  of  a  new  beneficiary 
by  will  or  by  any  other  method  which  dearly  manifests  the  mem- 
ber's, intention  to  exercise  his  right  of  changing  his  beneficiary^ 
The  durd  class  of  cases  which  are  held  to  constitute  an  exception 
to  the  general  rule  requiring  conformity  to  the  establi^ed  mode 
of  changing  beneficiaries  are  those  in  which  the  insured  has  pursued 
the  course  pointed  out  by  tibe  Infvs  lof  ^e  association,  and  has  done 
all  in  hie  power  to  change  the  beneficiary,  iHit  before  the  new  cer- 
tificate is  actually  issued  he  dies.  In  such  event  a  court  of  equity 
will  decree  that  to  be  done  whit^  ought  to  be  done,  and  act  as 
though  the  certificate  had  been  isaned.*  Where,  however,  the  regu* 
latioBB  of  the  society  fix  the  time  when  the  change  of  beneficiary 
^all  take  effect  and  specify  the  act  which  shall  effectuate  such 
diange,  and  the  assured  dies  before  that  time  arrives  or  that  act  can 
be  performed,  it  has  been  held  that  the  change  is  not  effected.'  It 
has  also  been  decided  that  where  the  by-laws  of  a  mutual  benefit 
society  require  the  surrender  of  a.  certificate  when  a  change  of  bene- 
ficiary is  desired  a  member  does  not  effectuate  a  change  merely  by 
delivering  the  c^tificate  to  the  person  intended  as  Uie  new  beneficiary 
and  mal^g  statements  that  he  intends  that  sudi  person  shall  have 
the  benefit  of  the  insurance,  where  it  is  not  beyond  the  power  of 
die  insured  to  comply  literally  with  the  rules  of  the  society.**  Where 
a  mutual  benefit  association  has  paid  the  insurance  money  into  court 
and  has  no  interest  in  the  lit^tion,  which  is  between  the  claimants 
akme,  and  a  consideration  has  been  paid  for  the  change  of  bene- 
fioianes,  it  has  been  held  that  the  new  beneficiary  acquires  a  vested 
interest  in  the  fund,  and  equity  will  aid  him  by  regarding  the 

17,  26  hJRM  733;  Hiisf^  v.  CJartc,  81  26  N.  £.  388,  20  A.  S.  H.  754, 9  L.B.A. 

la.  200,  47  N.  W.  78,  9  h^RM  841;  634;  Lahey  v.  Labey,  174  N.  Y.  Wi 

Labay  t.  Lah^y,  174  N.  Y.  146,  66  N.  66  N.  E.  670,  95  A.  S.  R.  654,  61 

E.  670,  96  A.  S.  B.  554,  61  L.R.A.  L.R.A.  791;  Independent  Order  of 

79L  '  ForestezB  v.  Eeliher,  36  Ore.  601,  59 

ISfc^m:  62  A.  8.  B.  663;  16  LJI.A.  Pae.  324,  1109,  60  Pae.  663,  78  A.  S. 

862.  B.  786. 

7.  Grand  Lodge,  ete.  t.  NolL  90  Note:  IS  L.B.A.  350,  363. 

Keh.  37,  61  N.  W.  268,  30  A.  S.  B.  And  see  iHsmtAsos,  voL  14^  n.  1393. 
419, 16  LJLA.  360  and  not&  0.  Note:  Ann.  Gaa.  1914D  1133. 

Note:  62  A.  8.  R.  564.  10.  McLaughlin  t.  HeUngUin,  104 

8.  Taaasflk  t.  Western  Bohemian  CaL  171,  37  Pae.  43  A.  S.  R.  83; 
Fraternal  Ass^,  122  Minn.  273,  142  BoUins  t.  McHatton,  16  Colo.  203,  27 
N.  W.  333,  Ann.  Gas.  1914D  1123  and  Pae.  254,  25  A.  6.  R.  260;  Yanaaek  t. 
not&  49  L.B.A.(N.S.)  141:  Knights  Western  Bohanian  Fr^emal  Asa'n, 
of  Maccabees  of  World  t.  Sackett,  34  122  3Gnn.  273,  142  N.  W.  333,  Ann, 
Hont.  367,  86  Pac.  423,  115  A.  8.  R.  Cas.  1914D  U23  aafl  vote,  49  UBJL 
682;  Lohn  v.  Lnhrs,  123  N.  Y.  367,  (N.8.)  141.. 
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change  as  effected  although  the  rulee  of  the  society  have  not  been 
complied  with.** 

92.  RevocatMU  of  Appointmentv— As  a  neceflsazy  inddeDt  to  the 
right  of  a  member  of  a  mutual  boiefit  eocdety  to  change  his  beneficiary, 
he  may  revoke  a  designation  already  made  at  any  time  he  seee  fit 
to  t^minate  the  expectations  of  the  pro^mtive  recipient  of  the 
benefits  called  for  by  his  certificate.  Some  positive  act  upon  his  part, 
however,  clearly  indicative  of  his  intention  to  terminate  the  existing 
appointment  is  generally  required  in  order  to  effect  a  revocation 
thereof.  Thus,  while  tiie  valid  designation  of  a  new  beneficiary 
will  effect  the  revocation  of  an  i^pointment  noade  prior  thereto,"  an 
ineffectual  attempt  to  subrtitute  another  as  heneficiary  will  not  revoke 
the  appointment  of  the  beneficiary  first  designated.*'  Moreover,  ir 
the  absence  of  an  express  provision  to  the  contrary  in  the  constitution 
or  by-laws  of  the  association,  the  marriage  of  a  member  subsequent 
to  t^pointment  of  his  beneficiary  will  not  in  itself  have  the 
effect  of  revoking  such  designation.**  In  like  manner,  the  bir^  of 
a  child  will  not  operate  to  revoke  the  appointment  of  a  beneficiary 
made  prior  thereto.  Thus  a  benefit  certificate  made  payable  to  certain 
uamed  children  at  a  member  cannot  be  enlarged  by  construction  to 
include  a  pmthumous  child  by  a  second  marriage  con^cted  after 
the  certificate  was  issued.**  It  is  also  generally  held  that  a  divorce 
does  not  termintUe  the  ri^t  of  a  former  wife  to  payment  of  a  ben^t 
due  under  a  certificate  wherein  she  was  named  as  beneficiary  where 
there  was  no  attonpt  on  ^e  part  of  her  forma*  husband  to  dengnate 
another  in  her  place.**  In  some  jurisdictions,  however,  a  divorced 
wife  is  not  entitled  to  payment  of  a  benefit  designated  for  her  before 
divorce,  unless  equities  have  arisen  in  her  favor.*'  Of  course,  where 
by  the  rules  and  r^ulations  of  the  association,  or  by  a  statute  of 
the  particular  jurisdiction,  a  beneficiary  is  required  to  possess  the 
necessary  qualifications  at  the  time  of  a  member's  decease,  a  divorce 
may  have  the  effect  of  destroying  a  wife's  rig^t  to  payitient  if  ite 
result  is  to  render  her  ineligible  as  a  beneficiary,*^  but  in  such  case 
it  is  a  question  of  eligibility  rather  than  of  revocation,  and  it  is  by 
reason  of  her  ineligibility  that  a  divorced  wife  of  a  member  is  not 
entitled  to  share  in  the  ftmd  where  payable  by  the  society  to  his 
heirs  at  his  death.** 

11.  Note:  Abb.  Css.  m4D  1135.     135  Cal.  652,  67  Pao.  970,  87  A.  S.  S. 

15.  See  BQpra,  par.  87-90.  137;  White  v.  Brotherhood  of  Amer- 
13.  Note:  62  A.  S.  R.  669.             ican  Yeomen,  124  la.  293,  99  N.  W. 

.  14.  NofoB:  19  A.  8.  B.  787;  62  A.  1071,  104  A.  S.  R.  323,  2  Ann.  Gaa. 
8.  R,  663  ;  2  LJB-A.  162.  350,  66  L.RjV.  164. 

16.  Spry  V.  Wifliams,  82  la.  61,  47     17.  Note:  52  A.  S.  R.  571. 
N.  W.  890,  31  A.  8.  R.  460, 10  L^.A.     18.  Note:  2  L.RA.  162. 

863.      ,  19.  Sohonfield  v.  Turner,  75  Tex. 

Note:  02  A.  S.  K.  665.  324,  12  S.  W.  626,  7  L.RJL  189. 

16.  Conrtdi  v.  Grand  Lodgo^  cte., 
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VI.  POWBBS,  BlOHTB  AKD  LLUBZLIfmS  OV  SOCIVrT 

Powers  and  Rights 

93.  Powers  la  General. — ^Where  unincorporated,  the  power  of  a 
benevolent  and  beneficial  aasociatioa  is  dependent  upon  the  terms 
of  the  contract  of  the  members  as  evidenced  by  the  original  artides 
of  association  and  the  constitution  and  by-laws  of  the  order.  If  incor- 
porated, however,  an  association  of  this  character  has  only  such  power 
as  is  conferred  upon  it  by  its  charter,  either  expressly  or  by  implica- 
tion, to  enable  it  to  carry  out  the  objects  of  its  creation,  and  the 
exercise  of  powers  outside  and  beyond  these  is  ultra  vires  and  not 
binding  upon  the  society.  Moreover,  the  implication  authorizing  the 
exercise  of  a  power  must  be  one  necessarily  arising  from  a  granted 
power,  as  distinguished  from  what  might  be  convenient  or  desirable; 
for  it  is  not  sufficient  to  authorize  a  corporation  to  act  that  no  limita- 
tion is  found  in  the  law  forbidding  the  act.  The  right  to  act  must 
be  conferred  expressly  or  by  necessary  implication,  or  it  does  not 
exist.'^  Thus,  a  contract  by  a  mutual  benefit  association  to  pay  the 
death  losses  of  another  association  in  consideration  of  the  transfer 
of  the  assets  and  membership  of  such  other  association  is,  in  the 
absence  of  express  authority  in  its  articles  of  incorporation,  ultra 
vires  and  void;  and  the  purchasing  association  is  not  estopped  from 
denying  its  liability  under  such  a  contract,  after  the  receipt  of  its 
burdens,  where  it  appears  that  the  insured  has  not  been  prejudiced 
by  such  transfer,  because  of  the  bankruptcy^  of  his  association.^  While 
an  incorporated  association  possesses  all  the  attributes  of  an  ordinary 
corporation  and  may  therefore  hold  property,  an  unincorporated 
asBociation  can  neither  acquire  nor  hold  property,  in  the  absence 
of  a  statute  permitting  it  to  do  so,  as  it  is, not  recognized  as  a  legal 
entity  and  must  therefore  resort  to  the  expedient  of  having  a  board 
of  trustees  take  title  in  its  behalf.'  But  where  clothed  by  tiie  legis- 
lature with  the  power  to  hold  property,  it  has  been  decl(U«d  that 
an  unincorporateid  lodge,  organized  under  a  charter  from  the  grand 
lodge  and  having  a  continuous  personaUty  and  officers,  is  such  a 
legal  person  as  is  capable  of  holtling  and  administering  a  trust  germane 
to  the  purposes  of  the  order.*  According  to  some  authorities  a  benefit 

SO.  Banken'  Unioii  o£  Worid  ▼.  World,  81  Neb.  S77,  lU  N.  W.  ei,  120 

Cnvford,  67  Kan.  449,  73  Pae.  79,  A.  S:  B.  084. 

100  A.  S.  B.  465;  Canon  v.  Ti<^biug  Notes:  C»  A.  S.  B.  fi6Q|  100  A.  S. 

Bank,  76  Ifiss,  167,  22  So.  1,  66  A  R.  474;  15  Ann.  Cas.  291. 

8.  R.  596,  37.  LJI.A.  669.  «.  QnaA  Grove,  et«.  v.  Garibaldi 

Notes:  2  UR.A/  420;  16  Ann.  Gas.  Grove  No.  71,  130  Gal.  116,.- 62  Pae. 

200  ;  20  Ann.  Cas.  929.  486,  80  A.  S.  R.  80;  Pioroe  v.  Hobie, 

And  see  snpra,  par.  8,  11,  12,  13.  30  Me.  206,  63  Am.  Bee.  614. 

See  also  iNsnaAmn,  voL  14,  p.  840.  3.  Heiaketl  v.  Chickasaw  Lodge,  87 

1.  Starr   t.   Bankers'   Union   of  Teiln.  668, 11  S.  W.  825,  4  L.R.A.  609. 
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society,  bdng  subject  to  the  roles  and  restrietidns  of  the  local  statutes, 
is  not  competent  to  take  and  hold  property  given  to  it  by  will,  but 
that  ita  sole  legal  source  of  income  is  dites,  premiums  and  assess- 
ments.'  On  the  other  hand,  there  are  decisions  to  the  effect  that  in 
the  absence  of  special  statute  a  beneficial  society  does  not  come  within 
a  general  statute  requiring  religious  or  charitable  bequests  to  be 
made  in  a  certain  manner,  and  that  an  ordinary  legacy  to  a  beneficial 
society  is  valid  and  should  be  paid  by  the  executors.*  It  is  generally 
held  that,  as  mutual  benefit  associations  are  formed  for  the  purpose 
of  promoting  benevolent  objects,  they  have  no  right  to  conduct  tiieir 
operations  with  a  view  to  the  accumulation  and  distribution  of  profits,* 
nor  can  they  engage  in  a  general  insurance  business,'  or  isBue  paid  up 
and  endowment  policies.*  They  ordinarily  possess  no  power  to  extend 
their  benefits  to  persons  other  than  their  own  members  and  the 
beneficiaries  of  the  latter,*  hut,  although  they  are  organized  chiefly 
for  the  purpose  of  granting  death  benefits,  they  may  also  be  empowered 
to  extend  aid  in  times  of  sickness  and  distress. 

94.  Statatory  Regulation. — ^Ixv  determining  the  extent  of  the  pow- 
ers of  benevolent  associations  reference  should  always  be  had  to  the 
statutes  of  the  particular  jurisdiction.  This  applies  not  only  as  to  the 
right  to  do  a  particular  t^ng  but  also  as  to  the  manner  in  which  it 
must  be  done,  for  where  the  exercise  of  a  power  has  been  regulated 
by  statute,  the  provisions  of  the  latter  must  be  complied  with.^^  In 
the  event  of  the  enactment  of  a  statute  enlarging  their  powers,  it 
takes  effect  without  any  formal  adoption  on  the  part  of  the  association. 
Thus  when  an  application  for  membership  is  accepted  after  the  pas- 
sage of  such  a  statute,  the  acceptance  is  made  in  the  exercise  of  its 
enlarged  powers,  and*th^  designation  of  a  beneficiary  puxsuant  to 
the  provisioDS  of  the  statute  is  binding  on  the  aasociatioii.'*  Though 
frequently  exempted  from  the  operation  cd  the  insurance  laws,^* 
mutual  benefit  sodeties  can  issue  only  such  kind  of  insurance  a$  is 

4.  Ee&nett  t.  KUU,  87  Kan.  662,  Mo.  632,  25  8.  W.  384»  23  URJL.  436; 

125  Pao.  86,  Ann.  Gas.  1914A.  692  and  State     Vfmdiver,  213  Ho.  187,  lU 

note,  44  LJtJl.(N.S.)  644,  88  . Kan.  S.  W.  911,  16  Ann.  Gas.  283 -and  note. 

4,  130  Pac  691,  Ann.  Gas.  1914C  654  9.  Bankers'   Union   of  World  v. 


6.  Not«:  Ann.  Gas.  1914A  606,  697.  A.  8.  R.  466.   And  see-supra,  par.  4 

6.  OhitHtfo  Knt  Xifs  Bideunity  •  Id  Sapreme  Coimbil,  da.  t.  Vqt- 
Ass'n  T.  Hunt,  127  HI.  267,  20  singer,  136  Ind.  62,  25  N.  B.  129, 
E.  65,  2  LJLA.  640.  And  see  sapra,  21  A.  8.  R.  106,  9  LJt.A.  601. 

par.  4  11.  Langs  v.  Royal  Highlandeia,  75 

7.  Sta£e  Y.  Vandivcr,  213  Mo.  187,  Neb.  188,  106  K.  W.  224,  110  N.  W. 
Ill  S.  w:  Oil,  16  Ann.  Gas.  2S3  awl  lllO.  .m  A.  8.  R.  786,  10  L.R.A. 
note.  And  see  sapia,  par.  6.  '  (N.8.)  666. 

8.  Roel^old  V.  Canton  Masonie  Mnt  18.  Note:  4  lULA.  S8& 
BenflT.  Ass^,  (HI.)  19  K.  E.  710,  2  IS.  See  Snpra,  pn.  7. 
L.BA..  420;  Ellerbe  v.  BarMy,- 119 
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permitted  by  statute,  an^  their  charter  where  incorporated,**  and 
they  must  limit  the  recipients  of  their  beneflte  to  Buch  persons  as  fall 
within  the  classes  to  which  the  designation  of  beneficiaries  is  limited 
by  the  law  of  the  particular  jurisdiction.**  That  they  should  be  thus 
confined  to  a  limited  field  of  operation  is  but  fitting  and  proper,  for 
the  legislature  does  not  possess  the  power  to  permit  them  to  operate 
with  perfect  freedom  throughout  the  field  of  general  life  insurance 
if  it  imposes  on  the  old  line  companies,  as  a  condition  precedent  .to 
their  doing  business,  heavy  duties  and  restrictions  not  imposed  on 
l^e  other.  Tjfe  insurance  is  a  business,  whatever  may  be  the  motive' 
of  the  insurer,  and  where  two  men  or  two  concerns  are  licensed  to 
do  the  same  business,  everything  else  being  equal,  the  license  cannot 
be  given  to  one  on  easier  terms  than  it  is  given  to  the  other.  But  the 
general  assembly  may  give  to  a  certain  class  a  fairly  restricted  license 
without  impinging  tlie  constitutional  demand  of  equality  before  the 
law." 

95.  Power  to  Hold  Meetings  Outside  State  of  lacorporatien.— The 
general  rule  requiring  a  corporation  to  hold  its  meetings  and  perform 
its  other  corporate  acts  within  the  state  that  gave  it  its  existence 
does  not  apply  to  benevolent  and  beneficial  associations,  inasmuch 
as  the  chief  reason  for  the  application  of  the  rule  is  wanting  where 
ihey  are  concerned.*^  Although  the  rule  is  based  in  part  upon 
reasons  of  public  policy,  it  is  chiefly  designed  to  protect  stockholders 
from  meetings  which  might  be  held  at  places  far  remote  from  their 
homes.  That  this  reason  does  not  exist  in  the  case  of  incorporated 
societies  of  this  character  is  obvious.  In  tiie  first  place,  bmievolent 
associations  have  no  stockholders,  in  the  sense  in  which  that  term  is 
ordinarily  used.  Such  araociations  are  comp<»ed  of  members  living 
in  various  states — ^usually  the  greater  number  outside  of  the  state  in 
which  the  corporation  was  created.  Their  interests  demand  that 
the  meetings  of  the  supreme  legislative  department  be  held  as  near  to 
the  membership  as  possible,  and  to  accomplish  this  purpose  the  place 
of  meeting  is  usually  changed  at  each  convocation  of  the  body. 
Sounii  public  policy  sustains  such  a  proceeding  as  consistent  with 
the  rights  of  persons  interested  in  the  management  of  the  corporation. 
In  the  second  place,  when  a  corporation  of  this  character  is  created, 

IL  Boddidd  v.   Cantoa  Masonic  IS.  State  t.  Yaadivee,  213  Mo.  187, 

Hut  BcsMT.  Asa's,  (111.)  10  N.  E.  710,  lll.S.  W.  911,  IS  Ann.  Cas.  283.  And 

2  ULA.  420.  see  iKsmuarcB,  voL  li,  pw  858;  ht/xs- 

Note:  15  Ann.  Oes.  200.  sbs,  vol.  17,  p.  507  et  seq. 

16k  BankBCB'  Union  of  Worfd  t.  17.  Deny  Council,  No.  40,  ete,  v. 

fihrttwftod,  87  Kan.  440,  73  Pao.  7%  State  Coniuil,  197.Pte  St  413, 47  Atl. 

100  A.  S.  B.  466;  Tepper  v.  SaprCMft  208,  80  A.  S.  R.  838;  Sovereign  Canq> 

COaMl,«e.,fllN.J.Eq.  638,47AtL  id)  Weodma  o{  Woild  v.  Fraley,  94 

460,  88'X  CL  B.  448.  Tax.  200^59  S.  W.  879, 61  URJi.  89& 

Note:10  A.S.B.79L 
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with  power  to  organize  subordinate  bodies  ^roughout  the  country  at 
large,  it  is  necesKirily  contemplated  that  the  greater  part  of  ita  busi- 
ness will  be  transacted  beyond  the  territory  of  the  state  in  which  it  has 
its  origin,  and  the  authority  to  bold  its  meetings  at  such  place  as 
may  be  best  adapted  to  the  purpose  of  its  creation  necessarily  arises 
by  implication.^^  As  an  association  of  this  character  is  not  within 
the  rule  that  a  corporation  must  perform  all  ita  corporate  acts  within 
the  state  that  gives  it  life,  a  benevolent  society  incorporated  in  one 
state  and  having  subordinate  councils  and  members  throughout  the 
United  States  may  impose  a  valid  per  capita  tax  on  all  its  membeis 
at  a  meeting  held  outside  the  state  of  its  incorporation.^* 

96.  Property  Ri^ts  in  GeneraL — ^Benevolent  and  benefidal  aaaociar 
■tions  are  entitled  to  the  same  protection  before  the  law  in  the  enjoy- 
ment of  their  property  rights  as  any  other  corporate  entity  or  group 
of  individuals.  Thus  a  subordinate  lodge,  didy  incorporated  under 
state  laws,  cannot  be  deprived  of  the  possession  and  control  of  prop- 
erty belonging  to  it,  by  the  grand  lodge  of  the  order  with  which  it 
is  connected,  although  under  the  constitution  of  the  order  it  has  been 
suspended  by  the  grand  lodge.*^  In  like  manner,  wh^  a  majority 
of  the  membeis  of  a  benevolent  society  go  over  to  another  association, 
the  seceding  members  take  no  right  of  property  with  them,  and  equity 
will  declare  the  rights  of  the  minority  and  enforce  them  by  a 
proper  decree,  whether  the  society  be  incorporated  or  not>  But  where 
title  to  property  is  held  in  the  name  of  a  s^arate  and  affiliated  cor- 
poration, a  subordinate  lodge  whose  possessory  rights  th«ein  have 
been  terminated  can  lay  no  claim  thereto.'  While  an  association  of 
this  character  possesses  the  same  control  and  power  of  disposition 
over  its  property  as  any  other,  funds  acquired  by  it  for  particular 
purposes  must  be  so  applied  and  not  diverted  to  other  uses.*  Thus 
an  order  has  no  right  to  use  a  fund  derived  from  advance  mortuary 
assessments  for  the  payment,  of  its  current  expenses,*  nor  can  money 
donated  for  disbursement  by  a  committee  in  response  to  a  call  by  the 
chief  officers  for  aid  to  members  and  friends  of  a  subordinate  lodgo 
be  diverted  from  its  intended  donees,  as  the  committee  has  no  dis- 
cretion to  withhold  any  part  of  it  from  them  on  the  ground  that 

18.  Sovereign  Camp  of  Woodmen  of  9.  Chicago  If ut.   Life  Indemnity 

World  V.  Fraley,  94  Tex.  200,  60  S.  Ass'n  v.  Hunt,  127  IIL  257,  20  N.  E. 

W.  879,  51  L.R.A.  898.  55,  2  L.R.A.  649;   Sapreme  Lo^ 

10.  Derry  Coaneil,  No.  40,  etc  v.  Knights,  etc.  v.  Owens,  94  Ky.  327,  22 

State  Cotmdl,  107  Pa.  St  413,  47  Atl.  S.  W.  327,  20  L.R.A.  347;  Parish  v. 

208,  80  A.  S.  R.  838.  New  York  Prodooe  Emh.,  169  N.  Y. 

20.  See  supra,  par.  36.  34,  61  N.  E.  977,  56  L.R.A.  149;  Dnke 

1.  Notes:  18  A.  B.  R.  302;  68  A.  8.  v.  FoUer,  9  N.  H.  636,  32  Am.  De& 


2.  Odd  Fellows'  Hall  Ass'n  v.  Ue-  4.  Chicago  Mat.  Life  IniuuiitT 
Allister,  153  UasB.  202,  26  N.  E.  862,  Ass'n  v.  Hunt,  127  IIL  267,  ^  N.  B. 


R.  860. 


302. 


11  L.R.A.  173. 


55,  2  LJR JL  640. 
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they  do  not  need  it,  and  to  turn  it  ovear  to  the  general  treasurer  of 
Uie  order  instead.*  The  method  of  raising  funds  to  carry  out  the 
purpoeea  for  which  the  aasociation  was  formed,  and  the  amount  to  be 
so  raisedj  is  ordinarily  a  matter  of  policy  for  the  determination  of 
the  association.*  As  already  shown,  the  making  of  an  assessment 
or  the  maturing  of  dues  does  not  make  the  membw  a  debtor  to  the 
association  so  as  to  authorise  it  to  bring  a  suit  for  its  recovery  in  case 
of  his  neglect  or  refusal  to  pay.' 

97.  Name,  Insignia,  Ritual,  etc,  of  Society. — Individuals  banding 
themselves  together  in  mutual  benefit  soeietiee  have  a  right  to  use  a 
name  by  which  their  organization  shall  be  known  and  it  is  a  matter 
of  choice  for  them  alone  as  to  whether  the  name  thus  sheeted  shall 
be  indicative  of  the  purposes  of  the  society,  or  purely  arbitrary  and 
fanciful.  After  a  benevolent,  fraternal,  or  social  organisation  has 
ono»  adopted  a  name  the  courts  will  generally  protect  it  in  the  use 
thereof  by  an  injunction  to  restrain  another  organization  from  using 
the  same,  or  another  so  similar  as  to  be  misleading,  although  it  is  not 
carrying  on  any  trade  or  industrial  or  financial  business  which  can 
be  injuriously  affected  by  such  use.*  This  is  equally  true  whether 
the  particular  society  be  incorporated  ot  not,  for  the  mere  fact  of 
incorporation  does  not  add  to  the  society's  rights  in  its  name.*  The 
confusion  likely  to  follow  from  the  use  of  similar  names  has  been 
said  to  be  the  reason  for  denying  the  right  to  such  use,  rather  than 
&e  existence  of  any  vested  right  in  the  organization  objecting  to  the 
use  of  the  name,  and  in  considering  the  probability  of  confusion  liable 
to  result  from  the  use  of  similar  names,  it  seems  that  the  courts  will 
take  into  consideration  the  class  of  persons  with  whom  they  deal.'* 
The  mlingB  made  by  some  courts  that,  in  the  absence  of  fraud,  a 
foreign  corporation  has,  as  a  rule,  no  right  to  enjoin  a  domestic  cor- 
poration, which  has  been  chartered  under  a  similar  name,  from 
continuing  to  do  business  thereunder,  are  not  applicable  to  societieB 
of  tills  character  whose  op«»tiona  are  conducted  throughout  the 
country.  Thus,  even  though  the  law  ol  the  particular  jurisdictioa 
makes  no  provision  whereby  a  person,  desirous  of  opposing  an  appHoa- 
tion  for  the  grant  of  a  charter  for  a  private  corporation,  may  inter- 
vene therein,  nevertheless  a  foreign  c(ffporation  or  association  which 

6.  Supreme  Lodge  Eoiights,  elU.  v.  56  U.  S.  (L.  ed.)  1074;  Benevolent, 
Owens,  94  Ky.  827,  22  S.  W.  326,  20  ate.,  Order,  etc  v..  ImproTed  Benevo- 


6.  Beno  Lodge  No.  99,  etc.  t.  Grand  98  K.  E.  756,  Ann.  Gae.  1913B  639 
Lodge,  etc.,  54  Kan.  73,  37  Pac  1008,  aud  note,  L.B.Aa015B  1074  and  note. 


8.  Greswill  V.  Orand  Xx>dge,  etc.,  133  133,  71  N.  W.  470,  3R  L.R.A.  658. 

ea.  887,  67  S.  E.  183, 134  A.  S.  R.  231,  Note:  L.R.A.1015B  1077. 

18  Ann.  Gas.  463.  reversed  on  another  10.  Note:  L.R.A.ieifiB  1074. 
point  in  226  U.  S.  246,  32  S.  Ct.  822, 


L.R.A.  347. 


lent,  ete.,  Order,  etc.,  205  N.  Y.  '4d9, 


36  L.B.A.  98. 
7.  See  supra,  par.  62,  67. 


fl.  Supreme  Lodge,  ete.  t.  Improved 
Order  Knights  of  I^ihiBB,  113  Mich. 


1306 


Digitized  by 


Google 


UUTUAL  BENEFIT  SOCIETIES     '       19  R.  C.  L. 


has  acquired  a  proprietaiy  light  in  a  name  may  apply  to  a  court 
having  equitable  jurisdiction  of  the  matter  to  enjoin  &e  ^)phcant8 
from  fraudulently  appropriating  such  name  and  obtaining  a  charter 
under  it  for  a  similar  organization.^^  In  like  manner  an  injunction 
will  be  granted  to  restrain  part  of  the  members  of  a  voluntary  associa- 
tion from  incorporating  a  society  under  the  name  of  the  association ; 
for  even  though  dissatidSed  with  its  management  they  cannot  deprive 
it  of  the  right  to  uae  its  own  name,  by  incorporating  themselves.** 
It  has  been  held,  however,  that  the  use  of  the  name  of  the  old  organi- 
zation with  the  prefix  "Improved  Order"  is  not  calculated  to  deceive 
persons  of  ordinary  care,  and  is  perfectly  proper,  as  under  such  circum- 
stanoes  no  name  can  appropriately  be  adopted  wbi<^  does  not  contain 
the  words  of  the  old  name,  because  no  name  can  properly  describe 
it  either  by  reference  "to  its  origin,  its  history,  or  its  purposes,  which 
does  not  contain  the  old  name  as  a  portion  thereof.^*  On  the  other 
hand  it  has  been  decided  that  the  Benevolent  &  Protective  Order  of 
Elks  is  entitled  to  an  injunction  against  the  use  by  another  corpora- 
tion of  the  name  Improved  Benevolent  &  Protective  Order  of  Klka 
of  the  World,  or  any  name  of  which  the  word  "Elks"  is  a  part,  where 
&e  members  of  the  latter  company  have  never  been  members  of  the 
former  so  as  to  gain  a  right  to  the  use  of  the  word.'^  A  benevolent 
or  mutual  benefit  association  has  also  the  right  to  protection  against 
the  use  of  its  insignia,  ritual,  eto.,  by  another  organization.*'^  But 
saeh  an  association  has  no  right  to  an  injunction  against  the  use  by 
a  similar  order  of  the  same  titles  for  its  ofBcers  as  those  used  by  the 
officers  of  the  former,  or  the  general  use  of  the  colors  of  the  order.** 
Nor  will  a  fraternal  organization  having  exclusive  rights  to  use  its 
ritual,  secret  work,  badges,  and  paraphernalia  in  a  certain  twritory 
be  granted  an  injunction  protecting  those  rights  when  they  have  never 
been  denied  or  invaded,  nor  will  the  question  whether  the  proposed 
new  ritual,  secret  work,  badges,  and  paraphernalia  of  one  order  differ 
sufficientiy  from  those  used  by  another  to  enable  it  to  cazry  on  its 
Work  competitively  in  the  same  territory  be  oonaidered  in  advance.^' 

LtabiUHeB 

98.  In  General. — The  liability  of  a  mutual  benefit  society  for  con. 
tracted  benefits  depends  in  each  particular  instance  upon  the  terms 

11.  Creswill  v.  Grand  Lodge,  ete.,  ImprDved  Benevolent,  ettt»  Ordflr, 
133  Ga.  837,  87  S.  E.  188, 134  A.  8.  R.  206  K.  T.  469,  98  N.  E.  766,  Ann.  Gas. 
231,  1  Ann.  Cas.  463,  reversed  on  aa-  IdlSE  639,  L3JU916B  1074. 
otiier  point  in  225  U.  S.  246,  32  8.  16.  Note:  L.RA.1916B  1074  et  seq. 
Ct.  832,  55  n.  8.  (L.  ed.)  1074.  16;  Benevokot,  eto..  Order,  eU.  v. 

12.  Notei  18  A.  S.  R.  302.  ImpTOTed  Benevolei^etc,  Oidflr,  eta., 

13.  Snpieme  Lodge,  ete.  v.  Impnmd  206  N.  7.  459, 98  N.  EL  76iB,  Ann.  Cm. 
Order  Eidgfats  of  Pytbias,  113  Hieh.  1913E  639,  L3Jl1916B  1074. 

133,  71  N.  W.  470,  38  L.H.A.  65S.  17.  Note:  T.B  A  lBlftB  1076. 

14.  Benevolent,  ate.,  Order,  etc.  v. 
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of  the  contract  of ^  membership  as  evidenced  by  the  charter,  articlee 
of  asaociation,  constitution,  and  by-laws  of  the  order,  t(^tber  with 
the  lawfully  Miacted  amendments  thereto  and  the  formal  certificate 
of  admisdoii.^^  As  a  rule,  the  construction  and  interpretation  of  ^is 
contract  is  gityvemod  by  ^e  principles  of  law  applicable  to  r^ular 
insurance,^*  and  it  has  therefore  been  denned  best  to  treat  this  branch 
of  the  subject  in  detail  under  that  general  title.^**  It  may  be  said,  in 
passing,  lK>wever,  that  a  contract  of  insurance  in  a  ben^t  association 
as  shown  its  certificate  of  membership  should  be  construed  in 
accordance  with  what  appears  to  have  been  the  actual  intmt  of  the 
parties  as  gathered  from  the  language  of  the  certiiicate  when  read  in 
the  lig^t  of  the  ciroumstances  under  which  it  issued.'  Moreover,  in 
construing  contracts  of  such  associations,  the  rule  is  that  that  construc- 
tion must  be  pat  upon  the  laws  of  the  order,  taken  as  a  whole,  which 
is  most  favor^le  to  the  insured,  and  will  most  protect  the  ben^ciary.' 
The  contract  of  membership  is  none  the  less  one  of  insurance,  because 
the  assessments  are  payable  at  uncertain  intervals  acoording  to  the 
occurrence  of  deaths  in  ihe  ranks  of  the  members;  nor  because  the 
amount  to  be  paid  by  the  society  is  not  a  gross  sum,  but  one  graduated 
according  to  the  number  of  members  heading  similar  contacts.* 
Although  in  some  cases  the  amount  recoverable  consists  of  a  spedfio 
sum  of  money,  in  others  it  is  made  up  of  the  proceeds  of  an  assess- 
ment which  Uie  society  undertake  to  collect  from  its  members,  pro- 
vided such  sum  does  not  exceed  the  maximum  amount  named  in 
the  certificate.*  If  the  contract  ia  to  make  an  assessment,  the  essociar 

18.  Union  Hnt  Ass's  v.  Montgom-  T.  398,  87  N.  E.  83,  63  L;ILA.  347; 
«ry,  70  Mich,  687,  38  N.  W.  588, 14  A.  Stranas  v.  Mutual  Reserve  Fund  Life 
S.  R.  619;  Sovflre«n  Camp  of  Wood-  Ass'n,  126  N.  C.  971,  36  B.  £.  35^  128 
men  of  World  v.  Fraley,  94  Tex.  200,  N.  C.  466,  39  S.  E.  55,  83  A.  8.  R.  699, 
50  S.  W.  879,  51  Lil.A.  898.  54  LJI.A.  605;  Wuarfler  Grand 

Notes :  19  A.  S.  R.  783';  83  A  S.  R.  Orove,  etc,  U6  Wis.  19,  92  N.  W.  433, 

706.  96  A.  8.  R.  940. 

And  see  iHsnaAKCB,  vol.  14,  p.  935     Notes:  52  A.  S.  R.  544;  87  A.  8.  R. 

«t  seq.  514;  38.I..R.A.  34. 

19.  Lyon  v.  United  Modems,  143  20.  Bee  Iksubancs,  vol.  14,  p.  926 
Gal.  470, 83  Pao.  804, 113  A.  S.  R.  291,  et  seq. 

7  Ann.  Gas.  672^  4  L.R.A.(N.S.)  347;     1.  Mullen  v.  Reed.  64  Conn.  240,  29 

Taylor  v.  Supreme  Lodge  of  Colnmbi-  Atl.  478^  42  A.  8.  B.  174^  24  L.B.A. 

an  League,  135  Mich.  231,  97  N.  W.  664. 

680,  106  A.  8.  B.  392;  Mathews  v.     8.  Qnod  Lodge  Independent  Order, 

Modem  Woodmen  of  America,  236  eto.  v.  Wieting,  168  lU.  408,  48  N.  £. 

Mo.  326,  139  S.  W.  151,  Ann.  Caik  59,  61  A.  8.  B.  133;  Clemeoa  v.  Royal 

1912D  483;  Bnzlington  Voluntary  Re-  NeighlKHa  of  Avwrica,  14  N.  D.  116, 

lief  Dapartment  v.  White,  41  Neb.  547,  103  N.  W.  402,  8  Ann.  Caa.  lUl; 

59  N.  W.  747,  43  A.  8.  R.  701;  Lange  Pleasants  v.   Locomotive  Engineers 

T.  Royal  Highlanden,  75  N«h.  188, 106  Mat.  Life,  eto.,  Aw'n,  70  W.  Va.  389, 

N.  W.  224,  UO  Ni  W.  1110,  121  A.  78  S.  E.  976,  Ann.  Cas.  1913E  m. 
&  B.  786,  lD.LJi.A.{N.S.)  666;  Ship-     3.  Note:  52  A.  S.  R,  544. 
man  v.  Protected  Home  Ciitele,  174  N.     4^  Xhuenan  v.  lava  )(nt<  8en.  Aas'n. 
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tion  may  be  compelled  to  do  so,^  but  it  is  generally  held  that  if  a 
mutual  ben^t  aaBOciation,  after  due  notice  of  death,  neglects  to  make 
the  call  necessary  to  produce  a  required  death  fund,  an  action  may 
be  sustained  against  it  for  the  amount  of  a  policy  without  first  resort- 
ing to  proceedings  in  equity  to  compel  the  levying  of  a  call  or  assess- 
ment, as  this  latter  remedy  is  cumulative  merely,  end  the  association 
cannot  saocesefnUy  urge  its  own  lack  of  duty  in  not  making  a  call 
as  a  defense  to  an  actu)n  brought  upon  its  policy.'  The  full  amount 
named  in  the  certificate  is  prima  facie  the  sum  recoverable  and  the 
burden  of  proof  is  upon  the  society  to  show  any  facts  that  would 
work  a  reduction  therein,  as  such  facts  are  peculiarly  within  the 
knowledge  of  the  order  and  are  presumably  not  within  knowledge 
of  the  beneficiary.'  Obviously  to  e&title  a  beneficiary  to  anything, 
the  various  conditions  of  the  contract  must  have  been  complied  with.* 
Thus,  as  already  seen,  it  is  frequently  held  necessary  to  exhaust  all 
remedies  within  the  order  before  bringing  suit ;  *  and  in  the  case  of 
the  relief  departments  maintained  by  modem  railroads,  it  is  some- 
times provided  that  a  recovery  cannot  be  had  upon  a  certificate  of 
membership  till  the  member  or  bis  beneficiary  waives  any  right  of 
iction  that  they  may  have  against  the  railroad.^*^  In  tiie  event  of  an 
anticipatoiy  breach  on  the  part  of  the  association,  a  member  may 
sue  for  dankages  at  once,^'  and  the  amount  of  his  recovery  will  be 
determined  by  the  number  of  assessments  paid  prior  to  the  breach, 
together  with  interest  thereon  from  the  time  of  each  payment.*' 
Although  such  is  the  measure  of  damages  where  a  member  elects 
to  sue  without  awaiting  the  time  for  performance  on  the  part  of  the 
association,  the.  latter  cannot  avoid  pro^>ective  liability  by  offering 

101  la.  £68,  70  N.  W.  712,  87  L.R.A.  98  A.  8.  B.  460;  Lake  t.  Miimeaota 

587;  Thomas  t.  Cochran,  89  Md.  390,  Masoaie  Belief  Ass'n,  61  Uiim.  96,  63 

43  All  79^  46  L.R.A.  160;  Lake  N.  W.  261,  52  A.  8.  R.  538. 

Minnesota  MaEtonie  Relief  Ass'n,  61  8.  Lorsefaer    v.    Supreme  Lodge 

Minn.  96,  63  N.  W.  261,  52  A.  8.  R.  Knights  of  Honor,  72  Mich.  316,  40  N. 

5B8.  W.  546,  2  L.R.A.  206. 

6.  Lake  v.  Minnesota  Maso&ie  Refief  9.  See  supra,  par.  39-41. 

AsB'n,  61  Minn.  06^  68  K.  W.  261,  62  10.  OyMer   t.    Burlington  Belief 

A.  S.  R.  638.  Dept,  ete.,  65  Neb.  789,^'N.  W.  689, 
Note:  62  A.  8.  R.  672.  59  LJt.A.  291;  Chicago,  ete^  R.  Co.  v. 

6.  Danow  v.  Family  Fnnd  Soe.,  HQ  Heahi^  76  Neb.  783.  107  N.  W.  1005. 
K.  Y.  637,  22  N.  E.  1093,  15  A.  8.  B.  Ill  N.  W.  698,  124  A.  S.  a  830,  10 
430,  6  L.R.A.  406,  overraled  en  an-  L.B.A.<N.8.)  198;  State  v.  Pittebuzgli, 
other  point  by  Shipman  v.  Profieeted  ete.,  B.  Co.,  68  Ohio  St  0, 67  N.  B.  93, 
Home  Cinle,  174  N.  Y.  398,  67  N.  B.  91  A.  8.  R.  635,  64  L.B.A.  405.  And 
83,  63  L.R.A.  347.  And  see  ittthj  par.  see  MASnot  akd  Bbbvahv,  vol.  18,  pp. 
106.   And  see  iKStnuoros,  vol.  14,  p.  667,  881  et  seq. 

1413  et  seq.  11.  See  Bupra,  par.  69. 

7.  Blair  t,  fimnrame-  Covndl,  ete.,  IS.  Btranas  t.  Mutual  Beserre  Fnnd 
208  Pa.  8L  262,  67  AtL  504, 101  A.-d.  life  AsB'n,  126  K.  C.  971, 36  S.  E.  352, 

B.  934.  See  abo  Bobs  t.  Snpnme  128  K.  G.  465, 39  8.  B.-66,-S3  A.  Sw  K. 
Covialf  ete.,  110  La.  688,  84  So.  697.  609, 54  LJft.A.  666. 
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to  retarn  the  asBesaments  paid  by  the  insured  if  he  elects  to  ahide  by 
the  terms  of  his  contract  and  wait  for  the  time  for  performance  on 
its  part.^*  Having  incurred  a  loaa,  the  association  can  discharge  its 
liability  only  by  making  payment  to  the  person  or  persons  duly 
entitled  thereto,'*  even  though  its  constitution  and  by-laws  declare 
that  its  obligations  to  its  members  are  not  contractual,  but  moral  only, 
and  that  they  do  not  constitute  liabilities  enforceable  by  action,  for 
si»^  declarations  cannot  change  the  real  cbacacter  of  its  undertaking. 
Whether  ite  obligations  are  contractual  or  not  must  be  determined 
from  their  nature,  and  not  merely  by  the  name  givm  them  nor  even 
by  the  express  declaration  that  they  are  different  from  what  they,  by 
their  terms,  appear  to  be.'*  If  an  association  comprcnnisiaa  a  claim, 
disputed  by  both  parties  in  good  faith,  it  iet  bound  by^  the  terms  of 
such  settlement  even  though  it  subsequently  turns  oat  that  it  would 
not  have  been  liable  but  for  such  compromise.^* 

99l  Persons  Eatitied  te  Payment  of  Death  Benetts  Generally. — 
Upon  the  death  of  a  member  of  a  mutual  benefit  society,  the  person 
who  has  been  properly  designated  as  his  beneficiary  is  entitled  to 
payment  of  tiie  sum  called  for  by  his  certificate,'^  even  to  the  exclusion 
of  hia  oh51dren,'B  provided  such  appointment  has  not  been  revoked." 
Immediately  upon  the  death  of  the  insured  the  beneficiaty's  interest 
becomes  ve^ed,**  and  cannot  thereafter  be  impaired.'  Consequently, 
wh«ra  ibe  beneficiary  dies  after  the  insured  but  before  the  association 
hM  paid  over  the  death  benefit  (iaUed  trrt  by  his  certifleste,  the  legal 
representatives  of  ^e  beneficiary  are  entitled  to  collect  the  sum  as 
an  asset  of  her  estate.*  Moreover,  the  beneficiary  originally  desig- 
nated in  a  certificate  is  entitled  to  paymwat  upon  the  death  of  the 
insured,  «v«n  where  an  ineffectual  attempt  to  substitute  another  as 

13.  Bnrllxtffton    Ycdmitftry    Relief  efieiary,  see  snpra,  par.     ei  Mq. 

D«pt.  V.  White,  41  Neb.  547,  60  N.  W.  18.  Note:  75  A.  8.  R.  278. 

747.  43  A.  S.  R.  701.  19.  As  to  what  constitutes  the  revo- 

Note:  62  A.  S.  R.  656.  cation  of  an  appointment,  see  snpra, 

11  Davis  V.  HeOraw,  ^  Mass.  204f  par.  92. 

93     £.  332, 138  A.  S.  R.  398.  fiO.  H<^iigiilte  t.  HeLanghtin,  104 

As  to  Hie  penons  entitled  to  pay-  Cal.  171,  37  Pac.  866,  43  A.  S.  R.  83; 

me:A,  See  infin,  par.  g»-101.  Fisher  v.  Donovan,  57  Neb.  361,  77  N. 

15.  Robinson  v.  Templar  Lodge  No.  W.  778,  44  L.R.A.  388. 

17,  etc.,  117  Cal.  970,  49  Pac.  170,  69  Notes:  19  A.  S.  R.  789  ;  78  A.  S.  R. 

A.  S.  R.  193.  786. 

1«.  Seara  v.  Grand  Lodge,  etc.,  163  1.  Cottrtois  v.  Grand  Lodge,  etc.,  135 

N.  T.  374, 67  N.  E.  618,  50  L.R.A.  204.  Oal.  663,  67  Pae.  970,  87  A.  S.  B.  137; 

And  isee  generaUy,  CoMPBOmsB  an©  Independent  Order  of  Foresters  v.  Ke- 

8WTi>Eiairp,  vol.  6,  p.  881'et  seq.  liber,  36  Ore.  501,  59  Pac.  324,  1109,' 

17.  Chartnmd  v.  Brace,  16  Cole.  19,  60  Pac.  663,  78  A.  S.  R.  785. 

26  Pae.  Ifi2, 25  A.  8.  R.  235, 12  L.RJL  2.  GbkrCrand  v.  Brace,  16  Colo.  19, 

dOO.  26P»).152,2SA.S.B.236,12  LJt.A. 

Note:52A.  8.  R.  568.  209. 

As  to  who  mav  be  designated  as  ben- 
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beneficiary  instead  was  made  by  the  member  during  his  lifetime* 
for  such  an  attempt  will  not  effect  a  revocation  of  the  existing  appoint- 
ment.* But  if  the  beneficiary  named  has  consented  to  the  change, 
the  failure  to  make  the  substitution  of  heneficiaries  in  the  manner 
provided  in  the  constitution  and  by-laws  of  the  society  does  not  affect 
the  agreement  or  deprive  the  nbubeneficiary  of  his  equity.*  Of 
course,  where  there  has  been  a  valid  change  of  beneficiary,*  the  person 
who  has  been  thus  substituted  succeeds  to  the  benefit.'  Where  two 
or  more  persons  are  designated  as  beneficiaries,  in  the  conjunctive,  and 
no  direction  ia  made  as  to  how  the  sum  shall  be^poitioned  between 
them,  they  take  in  equal  shazee;  *  and  in  the  event  of  the  decease  of 
one  of  them  during  the  lifetime  of  the  member,  the  othws  succeed 
to  his  share  as  in  the  ease  of  &  joint  tenancy,*  and  the  surviving 
beneficiaries  may  sue  alone  on  the  certificate  without  joining  the 
administrator  of  the  deceased  beneficiary. In  like  manner,  if  one 
of  two  ben^eiaries  thus  desig^iated  in  a  certificate  is  ineligihle  for 
appointment,  the  other  is  entitled  tp  the  whole  fund.^^  On  the  other 
hand,  if  the  beneficiaries  are  designated  in  the  disjunctive,  the  entire 
sum  is  pfqrable  to  the  first  one  of  th^,  in  the  order  named,  who  is 
qualified  to  take.^*  Where  a  certificate  is  payable  to  the  '^egtU  heirs" 
of  the  insured,  it  is  generally  held- that  the  persons  entitled  to  pay- 
ment as  such  are  those  enumraated  as  distributees  by  the  succession 
statute  in  the  particular  jurisdiction.^ 

100.  Executors  or  Administrators;  Creditors. — Of  course  where  the 
rules  and  regulations- of  the  particular  association  permit  it,  a  cer- 
tificate may  become  payable  to  the  executor  or  administrator  of  a 
deceased  member.'*  Thus,  where  a  c«>tificate  is  payable  to  the 
"heirs  and  representatives"  of  the  insured  his  administrator  is  entitled 

S.  Note:  62^  A.  S.  B.  10.  Snpieme  Lodge,  ek.  v.  Ppi^ng- 

4.  See  snpra,  par.  92.  all,  167  ID.  291,  47  iT.  E.  203,  fig  A. 

5.  Bnstt  v.  Warnick,  44  Ore.  611,  76  S.  R.  296. 

Pac.  1061, 102  A.  S.  R.  639.  11.  Cunat  v.  Snpreme  Tribe  Ben 

6.  See  supra,  par.  87-91.  Hnr,  249  IIL  448,  94  N.  £.  926,  Ann. 

7.  Union  Mat.  Ass'n  t.  Montgomery)  Gas.  1912A  213,  34  L.R.A.(N.SO  UdSL 
70  Mich.  587,  38  N.  W.  588,  14  A.  S.  Note:  52  A.  S.  R.  560.  , 

a  519:  Lnhrs  t.  Lafars,  123  N.  Y.  367,  12.  Notes:  2  LJU..  162;  5  Ana. 

25  N.  £.  388,  20  A,  S.  B.  754, 9  L.R.A.  (>.  458. 

684.  ISL  Mullen  t.  Reed,  64  Conn.  240,  29 

Note:  62  A.  S.  R.  568.  Atl.  478,  42  A.  8.  R.  174^  24  L.B.A. 

8.  Fair  v.  Grand  L^dge,  eto.,  83  664;  Lyons  t.  Y^rex,  100  Mich.  214, 
Wis;  446,  53  N.  W.  738,  35  A.  S.  B.  58  N.  W.  1112,  43  A.  S.  R.  452;  Thom- 
73, 18  L.R.A  240.  aa  v.  Covert,  126  Wis.  593,  105  N.  W. 

Notes:  19  A.  S.  R.  787  ;  52  A  8.  B.  922,  6  Ann.  Oas.  456  and  note,  3  UB^ 

570.                         -  (N.S.J  904. 

9.  Parr  t.  Grand  liodge),  eta.,  83  14.  Hnnt  v.  Remaberg,  83  Kaa.  06& 
Wis.  446,  63  N.  %  738,  36  A-  &  B-  U2  Pae.  590,  21  Ann.  Caa.  12OT,  fti 
73, 18  L.B.A.  249.  L.RjL(N.S.)  246.  ■ 

Note:  62  A.  8.  a  669. 
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to  collect  th«  amount;  but  it  has  beoa  held  nnder  such  cireumstancee 
that  a  child  will  take  as  heir  where  the  intention  of  the  insured  was 
to  provide  for  the  surviving  members  of  his  family  and  not  to  have 
the  money  administered  as  ordinary  assets.^'  In  some  jurisdictiona, 
it  is  held  that  if  the  designated  b^eficiary  dies  before  the  member 
and  the  latter  does  not,  appoint  another,  there  is  a  resulting  trust  in 
favor  of  the  member's  estate  and  his  executors  or  administrators  are 
entitled  to  recover  the  death  ben^t.**  So  some  courts  hold  that  if 
the  designated  beneficiary  forfeits  his  right  to  the  fund  by  (Sawdng 
the  death  of  the  insured,  the  certificate  may  be  enforced  by  the  latter's 
adminifirtmtor  on  the  ground  of  a  resulting  trust  created  in  favor  of 
the  member's  estate  by  the  forftiture  of  the  right  of  the  beneficiary 
named.*^  A<icoTding  to  other  aathoritiefl,  however,  if  the  heneflcdary 
deprives  himself  of  the  right  to  enforce  a  benefit  oertaficate  by  murder- 
ing the  insured,  either  tbe  neixt  of  kin  of  the  deceased  or  those 
designated  by  statute  or  the  rules  of  the  society  are  entitled  to  the 
fund,  rather  than  the  executors  or  administratorg.^^  Aa  a  general 
rule,  however,  neither  an  executor  nor  administrator  is  eligible  as  a 
benetidary,  and  the  mere  fact  that  a  member  dies  leaving  no  one 
entitied  to  recover  the  death  benefit  called  for  by  his  certificate  does 
not  give  his  executor  or  adniinistiator  any  elaim  to  the  fund^^'  as  it 
does  not  constitute  a  part  of  the  estate  of  the  deeeased  member.*^ 
The  personal  repres^tative  of  a  mtfoiber  of  a  benefit  society  who 
dies  leaving  no  family  or  dependent  relative  is  not,  however,  pre- 
cluded from  maintaining  an  action  to  recover  sick  benefits  due  and 
unpaid  at  the  time  of  the  member's  death  by  a  provision  of  the  con- 
aUtRition  of  the  society  that  bwefits  are  rights  personal  to  the  member, 
his  family  and  dependent  relatives,  and  are  not  payable  to  the  legal 
i^esentatives  of  a  raemher'a  eetate.^ .  Moreover,  even  under  the  gen- 
eral rule,  the  courts  have  in  some  instances  permitted  the  executors 
and  administratora  of  the  insured  to  recover  the  death  benefit  in 
behalf  ' of  tbow  entitled  to  share  therein,  but  where  sooh  ia  the  case, 

16.  Note:  5  Ann.  Gas.  468  et  leq.  108  A.  S.  B.  634,  2  Ann.  Cas.  6a0,  01 

16.  Ha^inB  v.  EendaU,  16S  Mass.  I&R.A.  «03. 

224,  33  N.  E.  495,  36  A.  S.  B.  490.  80.  Mullen  v.  Beed,  64  ConA.  240. 

Notes ;  19  A.  8.  R.  787;  62  A.  8.  E.  29  Atl.  478,  42  A.  S.  R.  174, 24  L-RiA. 

668  :  80  A.  S.  R.  476.  664;  People  r.  Petarie^  191  lU.  497,  61 

IT.  Schmidt  t.  Northern  Life  AsB'n,  N.  E;  499y  85  A.  S.  B.  268;  Maryland 

112  la.  41,  83  N.  W.  800,  84  A.  S.  R.  Mnt.  Benov.  Soe.  t.  Ckmdineu,  44  Jid. 

323,  51  L.R.A.  141.  22  Am.  Rep.  62;  Wimer  t.  Mdd- 

18.  Supreme  Lodge  Knis^ts,  ete.  v.  em  'Wbodmen  of  America,  67  Neb.  233^ 

Menkhau&en,  0D9  ID.  277, 70  N.  G.  567,  93  K.  W.  897,  106  A.  8.  R.  034^  2 

101  A.  S.  Rj  239,  66  L.R.A.  508.  Ann.  Cas.  660,  61  L.B.A.  603. 

19i  l^ar^knd  Mut.  Bener.  Soo.  v^  I.  Kdly'v.  Trimont  Lodge  Me.  319, 

(Aendiiren,-  44  Ud.:420,  22  Am.  R«p.'  etc.,  164  N.  C.  97,  68  8.  B.  76^  03 

62;  Warner  t.  Modem  WoodMMn  of  LLR^.(Nja.)  823.  . 

Ancriea,  67  Neb.  233,  93' N.  W.  397,  .  .        ■  - 
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the  fund  is  held  by  them,  not  as  an  asset  of  the  estate,  bat  as  a  sum 
held  in  thrust  for  those  entitled  thereto.  Thus  if  the  executor  of  the 
will  of  a  member  has  received  from  the  association  the  amount  due 
on  the  death  of  a  member,  and  there  is  no  living  beneficiary  entitled 
to  take  and  the  will  cannot  operate  as  a  designation  of  ben^oianeB, 
the  executor  takes  the  money  in  trust  td  distribute  it  according  to  the 
;ftatute  of  distributions,  and  not  as  an  asset  ot  the  estate.*  The  mere 
fact  that  a  benefit  certificate  is  payable  to  the  deviseeB  of  the  certificate 
holder  as  provided  in  his  last  will  and  testament  does  not  entitle 
the  executor  to  recover  it,  as  even  under  such  a  provision  it  is  pay- 
able directly  to  the  persons  jiamed  therein,*  who  take  aa  purchasers 
under  the  contract  and  not  by  inheritance  as  heirs  or  diatoibutees  of 
the  deceased.*  Creditors  have  no  right  to,  or  interest  in,  a  certificate 
in  a  fraternal  beneficiary  society,  either  before  or  after  the  death  of 
a  member,  and  they  cannot  participate  in  the  fund  derived  there- 
from.* 

101.  Effect  of  Want  of  Designated  Beneficiary  Qoalifiad  to  Take. — 

Although  the  contrary  view  obtains  in  some  jurisdictions,*  it  is  gen- 
erally held  that  a  beneficiary's  right  to  the  death  benefit  called  for 
by  the  certificate  of  a  member  of  a  mutual  benefit  society  is  dependent 
upon  his  surviving  the-death  of  the  insured ;  7  and  where  the  benefi- 
ciary dies  before  the  insured  member  or  in  a  common  disaster  or  at  the 
same  time  no  interest  in  the  fund  vests  in  the  former.*  If,  however, 
a  member  designates  a  person  as  beneficiary  for  the  purpose  of  secot^ 
ing  a  debt  due  to  a  firm  of  which  the  person  so  designated  is  a  partner, 
it  has  been  held  that  the  firm  is  in  equity  to  be  treated  as  the  real 
Iwneficiary,  and  hence  the  death  of  tiie  person  so  designated  does 

2.  Note:  62  A.  S.  R.  560,  568,  572.  Md.  390,  43  Atl.  792,  46  L.R.A.  160; 
S.  People  T.  Petrie,  191  lU.  497,  61  EKpressmim's  Mnt.  Ben.  Aas'n  v.  Hur- 


4.  Cbartrand  v.  Brace,  16  Colo.  19,  R.  470. 
26  Pae.  152,  25  A.  S.  R.  235, 12  L.R,A.  7.  Middeke  v.  Balder,  198  lU.  590, 
209;  Mund  v.  Rehaume,  51  Colo.  129,  64  N.  E.  1002,  92  A.  8.  R.  284,  59 
117  Foe.  159,  Aim.  Caa.  1913A  1243;  L.B.A.  653;  Martin  v.  Modem  Wood- 
People  V.  Petrie,  191  IlL  497,  61  N.  K  men  of  America,  253  111.  400,  97  N. 


6.  Martin  t.  Modem  Woodmen  of  v.  KendaU,  158  Mass.  224,  33  N.  E. 

America,  253  HI.  400,  »7  N.  E.  693,  495,  35  A.  S.  R.  490. 

Add.  Cas.  1913A  299;  Fisher  t.  Dono-  Notes:  19  A.  S.  B.  787;  fi2  A.  8.  R. 

van,  57  Neb.  361,  77  N.  W.  778,  44  568. 

L.R.A.  383;  Warner  t.  Modem  Wood-  8.  Rollins  t.  McHatton,  16  Colo, 

men  of  America,  67        238,  93  N.  W.  203,  27  Foe.  254,  25  A.  S.  R.  260  and 

397, 108  A.  S.  B.  634,  2  Ann.  Caa.  660,  note;  Middeke  y.  Balder,  198  III.  590, 

61  L.R.A.  603.  64  N.  E.  1002,  92  A.  S.  R.  284,  59 

6.  Supreme    Council    Cat  ho  lie  L.R.A.  663;  Haskins  v.  EeDdall,  158 

Cnifffata  of  Ameriea  v.  Densford,  66  Mam.  224,  33  K.  £.  405,  35  A.  S.  R. 

STW.  172,  21  Ky.  L.  Rep.  1574,  49  ttO  aad  note. 
LJI.A.  776;  Thomas  t.  Cochran,  89 


M.  E.  499,  85  A.  S.  R.  268. 


lock,  91  Md.  585,  46  Ati.  957,  80  A.  S. 


499,  86  A.  S.  R.  268. 


£.  693,  Ann.  Cas.  1913A  299;  Haskins 
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not  deprive  the  firm  or  the  surviving  member  of  the  equitable  interest, 
tim  entitle  the  heiia  of  the  member  of  the  association  to  the  fund 
falling  due  on  his  death.'  According  to  the  generally  accepted  rule 
where  a  member  of  a  mutual  benefit  society  dies  leaving  no  designated 
beneficiary  quaHBed  to  take,  then  tlie  death  benefit  becomes  payable 
to  the  individual  or  individuals  declared  by  the  statutes  of  the  par- 
ticular jurisdiction,  or  the  rules  and  regulations  of  the  order,  to  be 
entitled  to  the  fund  in  the  event  of  such  a  contingency.'*  Thus,  if 
a  benefit  certificate  provides  that  the  rigiits  of  the  beneficiary  shall 
l>e  determined  by  the  laws  of  the  order  in  force  at  the  time  of  the 
death  of  the  member,  and  at  that  time  the  laws  of  the  society  provide 
that,  if  the  designated  beneficiary  proves  to  be  an  unlawful  one, 
the  wife  or  husband  of  the  member  shall  be  recognized  as  the  first 
lawful  claimant  for  tlte  benefit,  and  the  certificate  names  as  beneficiary 
the  member's  stepfather,  wlio  cannot  take  because  not  a  member 
<>f  her  family,  then  the  husband  has  a  direct  interest  in  the  contract 
and  is  entitled  to  enforce  it,  although  the  society  is  willing  to  pay 
the  benefit  to  such  stei)futher.'*  It  has  been  held,  however,  that 
«ven  though  the  laws  of  a  society  provide  that  if  the  designated 
beneficiary  dies  and  the  menilier  sul^oquently  dies  without  making 
another  designation,  the  benefit  shall  go  to  his  widow,  children,  or 
nearest  of  kin,  nevertheless  the  benefit  of  a  member  who  dies  without 
ever  having  made  a  designation  reverts  to  the  society,  even  though 
he  leaves  a  widow  surviving  him.'f  Where  neither  the  statutes  of 
the  particular  jurisdiction  nor  the  constitution  and  by-laws  of  the 
association  contain  any  provision  as  to  who  shall  be  entitled  to  the  pay> 
m«Dt  of  the  fund  in  the  event  of  a  member  dying  without  leaving  a 
designated  beneficiary  qualified  to  take,  it  has  been  held  by  some 
authorities  that  the  benefit  becomes  payable  to  those  who  would  ha^  e 
been  eligible  for  appointment  under  the  rules  and  regulations  of 
the  order,'*  or  the  statutes  governing  such  associations;  ^*  while 
according  to  others,  the  fund  becomes  payable  to  those  who  would 

9.  Adams  T.  Grand  Lodge,  etc.,  105  L.R.A.  163;  2  Ann.  Cas.  664. 

Cal.  321,  38  Pac.  914,  45  A.  S.  R.  46.       11-  Supreme  Lodge,  etc.  v.  Dewey, 

Note:  52  A.  S.  B.  570.  142  Micb.  666,  106  N.  W.  140,  113  A. 

10.  Middeke  r.  Balder,  198  111.  590,  S.  R.  596,  7  Aim.  Cm.  681,  3  L.R.A. 
64  N.  E.  1002,  92  A.  S.  R.  284,  59  (N.S.)  334. 

L.R.A.  653;  Supreme  Lodge  Knights,  12.  Note:  2  Ann.  Cas.  664. 

ete.  V.  Menkhauaen,  209  111.  277,  70  13.  Carson  v.  Vicksburg  Bank,  75 

N.  E.  567, 101  A.  S.  R.  239,  65  URM.  Miss.  167,  22  So.  1,  65  A.  S.  B.  596, 

508;  Hunt  v.  Remsberg,  83  Kan.  665,  37  L.R.A.  559;  Burlington  Voluntary 

112  Pae.  590,  21  Ann.  Cas.  1267,  32  Relief  Dept.  v.  White,  41  Neb.  547,  59 

L.R.A.(N.S.)    246;   Supreme   Lodge,  N.  W.  747,  43  A.  S.  R.  701. 

etc.  V.  Dewey,  142  Mich.  666,  106  N.  Notes:  19  A.  S.  B.  780 ;  fi2  A.  8. 

W.  140, 113  A.  S.  R.  596,  7  Ann.  Caa.  560,  561. 

€81,  3  L.R.A.(N.S.)  334.  14.  Notes:  2  IJEt.A.  162;  2  Aiu. 

Notes:  19  A.  S.  R.  787,  788;  2  Cas.  664. 
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be  entitled  to  share  therein  under  the  statute  of  distributions. By 
the  decided  weight  of  authority,  however,  if  a  member  dies  leaving 
no  dei^ignated  beneficiary  qualified  to  take,  and  there  is  no  one  who 
is  entitled  to  payment  under  the  charter,  constitution,  or  by-laws 
of  the  association,  or  by  virtue  of  statutory  provision,  then  the  associa- 
tion is  under  no  obligation  to  pay  to  anyone,  nor  can  the  fund  be 
recovered  by  his  executor  or  administrator  as  assets  of  his  estate.^* 
If,  however,  the  societj^  waives  all  right  to  the  fund  it  seems  that  the 
court  may  dispose  of  it  equitably  among  any  heirs,  relatives  or  next 
of  kin  surviving." 

102.  Plea  of  Ultra  Vires  as  Defense  to  Contractual  Liability. — 
Where  a  mutual  benefit  society  in  entering  into  a  contract' of  member- 
ship exceeds  its  corporate  powers,  it  may  repudiate  the  same,  at  any 
time,  as  ultra  vires,  provided  the  intervening  circumstances  have 
raised  no  equities  in  behalf  of  the  member  and  his  beneficiaries. 
Thus,  the  plea  of  ultra  vires  is  maintainable  by  such  a  corporation 
as  a  defense  to  an  action  for  the  recovery  of  an  endowment  con- 
tracted for  in  excess  of  its  powers,  especially  where  the  member  is 
chargeable  with  knowledge  of  the  society's  want  of  power  to  make 
such  a  contract,  and  his  certificate  may  be  treated  as  ^ling  <HiIy  for 
the  usual  death  benefit,  without  doing  him  an  injustice.'^  On  the 
other  hand,  when  a  contract  of  membership  entered  into  by  such 
an  association  has  been  so  far  executed  that  to  allow  the  society  to 
repudiate  it  would  work  injustice 'to  the  member  and  his  b^eficiaries, 
who  have  in  good  faith  relied  thereon,  then  the  doctrine  of  estoppel 
^plies  and  prevents  such  repudiation  regardless  of  whether  the 
corporation  had  a  right  to  enter  into  it  or  not,  unless  its  act  in  that 
rejrard  wa.s  in  violation  of  some  written  law  of  the  state  or  sound 
public  policy.  Under  such  circumstances,  if  the  corporation  exceeds 
its  power,  it  commits  a  punishable  offense  a^inst  the  sovereignty  of 
the  people,  but  cannot  itself  invoke  the  docti*in'e  of  ultra  vires  to 
avoid  its  act,  and  thus  inflict  a  grievous  wrong  upon  the  one  who 
has  in  good  faith  relied  upon  the  assumption  that  it  actually  pos- 
sessed the  power  which  it  pretend^  to  have  authority  to  exerdse." 

103.  Inability  in  Tort — With  respeci  to  their  torts,  benevolent  and 
beneficial  associations  are  under  the  «aine  liability  as  any  other  group 

15.  Note:  52  A.  S.  R.  568.  18.  Rockhold'  v.    Canton  Masonic 

16.  Warner  v.  Modem  Woodmen  of  Mut,  Benev.  Ass'n,  (111.)  19  N.  E.  710, 
America,  67  Neb.  233,  93  N.  W.  397,  2  L.R.A.  420. 

108  A.  S.  R.  634,  2  Ann.  Cas.  660  19.  Supreme  Council,  etc.  v.  Fit»- 

and  note,  61  L.R.A.  603.  patrick,  28  R.  I.  486,  68  Atl.  367,  125 

Notes:  19  A.  S.  E.  789  ;  62  A.  S.  R.  A.  S.  R.  752;  Wuerner  v.  Grand 

668;  Ann.  Cas.  1916B  184.  Grove,  etc.,  116  Wis.  19,  92  N.  AV.  433, 

17.  Supreme  Coloiij,.ete.  v.  Towne,  96  A.  S.  R.  940.  And  see  lN»:t'iuN(.'B;, 
87  Conn.  644^  89  AtL        Asm.  Cb&  toI.  14^  p.  881  et  seq. 

1916B  181. 
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of  individuaU,  whether  corporate  or  noncorporate.*  ThxtB,  the 
officers  of  an  unincorporated  subordinate  lodge  of  a  fratenaLL  bene- 
fidary  order  may  be  foond  by  the  jury  to  have  been  actmg,  irhHo 
conducting  initiation  COTemonies,  as  the  agents  ol  the  supreme  body, 
a  foreign  corporation,  and  within  the  scope  of  th^  authority  to  such 
an  extent  as  to  render  the  supreme  body  liable  for  an  injury  to  a 
p«^n  being  initiated,  where  tiie  injury  results  from  an  act  speoifieally 
prescribed  and  enjoined  1^  the  ritoal  prepared  by  the  anprsme  body; 
and  the  latter  cannot  escape  liability  under  a  provision  of  the  by-laws 
which  makes  the  subordinate  lodge  the  agent  of  ite  members  in  mak- 
ing fq>plioationB  for  membership,  in  the  admission  of  members,  and 
the  collection  and  transmission  of  dues,  and  provides  that  the  supreme 
body  shall  not  be  liaUe  for  negligence  in  any  oi  such  matters,  nor 
bound  by  any  "illegal  action"  on  the  part  of  a  subordinate  body> 
The  plea  that  tibe  tortious  acts  ooxn^ained  of  were  ultra  vires  is  no 
more  available  to  a  corporation  of  this  character  than  it  is  to  any 
other.  Thus,  where  a  fraternal  beneficiary  association  obtains  pos- 
session of  the  funds  of  another  association  of  like  character,  it  can- 
not defend  an  action  for  conveision  on  the  ground  that  the  acts  by 
which  it  secured  the  funds  were  not  within  its  corporate  oapadty.* 
A  member  of  a  mutual  aid  association  cannot,  however,  ■  maintain 
an  action  against  the  association,  sued  as  a  partnwship,  for  slanderous 
words  spoken  of  and  rconceming  him  by  <the  association  irtule  a 
member  of  it,  but  his  remedy,  if  any,  is  against  tiie.  wrongdoers 
individually.  And  it  is  immaterial  in  this  req>eet  that,  in  conse- 
quence of  tiie  slander,  he  was  suspended  from  the  bsneBts  and 
privileges  of  Hie  associati<m  for  a  term  of  yens,  and  brou^t  nitt 
pending  such  term  of  suspension.*  While  a  mutual  benefit  association 
may  incur  lialxiity  by  reason  of  fraudulmt  practice  upon  its  party 
the  mere  fact  thai  its  plan  of  insurance  is  absolutdy  impossibie  of 
aceompl»hment'  and  tiie  features  tiiereof  are  such  as  to  furnish 
designing  men  an  easy  means  for  entrapping  the  unwary  does  not 
establi^  fraud  as  a  matter  of  law,  so  as  to  give  the  asBodatioB  bo  right 
to  assessments  collected  by  it.* 

20.  Lahiff  V.  St.  Joseph's  Total  Ab-  189  N.  Y.  294,  82  N.  B.  141,  121  A. 

Btineoce,  et&,  Soe.,  76  Conn.  648,  67  S.  B.  879, 12  Aim.  Cos.  552,  IS  I*.H.A. 

Atl.  602, 100  A.  S.  B.  1012,  65  L^.A.  (N.S.)  314.  ~ 

92;  Malmsted  v.  MinneapoUa  Aerie  No.  2.  Starr    v.    Bankers'    IMion  of 

34,  etc.  111  Minn.  119, 126  N.  W.  486,  World,  81  Neb.  577, 116  K.  W,  61,  ia» 

137  A.  S.  B.  .542;  Thompam  v.  Sn-  A^  S.  B.  684. 

preme  Tent,  eta,  189  N.      294,  82  K.  3.  Gilbert    ▼.    Crystal  Fpuntaia 

E.  141,  121  A.  S.  B.  879  and  note,  U  Lodge,  80  Ga.  284, 12  A.  S.  B,  255. 

Aam.  Cas.  562,  13  L.B^.<N£.)  314  4.  Fawefstt  v.  ^iipreme  Sitting,  etc., 

and  n6te.  And  see  Ocarauounrs,  voL  64  Conn.  170,  2»  AtL  614^  24  lUCA. 

7,  p.  683  «t  seq.                         .  815. 

1.  TbompabB  v^  Bvpmw  Test,  ele.,  -  .  ,          v     v  .*  - 
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104.  RespoflsilriUty  for  Acti  of  Officers. — The  res^nsibility  of 
benevolent  and  beneficial  asaociationa  for  the  acts  of  their  officers 
ct>mee  within  the  law  of  agency  and  is  goremed  thereby.*  Thus, 
where  an  oS&e&r  has  exceeded  the  soope  of  his  authority  and  the 
assodation  has  in  no  way  held  him  ont  as  possessing  the  anthority 
be  as^med  to  exercise,  it  is  not. responsible  for  his  acts;*  but,  on 
the  other  hand,  like  any  other  principal,  an  association  of  this  (^ar- 
acter  is  re^nsible  for  all  acts  within  the  scope  of  the  particalar 
official's  agency.  Thus,  the  receipt  of  an  assessment  by  the  secretary 
of  a  subordinate  lodge,  acting  in  behalf  of  the  central  or  goveming 
body,  is  binding  upon  the  latter  even  where  such  (rfficer  fa^  to  for- 
ward the  same.^  So,  where  an  officer  organizing  a  subordinate 
lodge  and  taking  an  api^cation  for  memberaMp,  and  the  physician 
of  the  order  in  making  his  report  of  the  condition  of  the  applicant, 
have  knowledge  of  the  fal«ty  of  the  applicant's  answers  and  in  fact 
encourage  or  induce  him  to  make  them,  and  the  clerk  receives  his 
dues  with  like  knowledge,  then  the  association  is  bound  and  cannot 
avoid  liability  on  the  contract  of  insurance.^  Moreover,  if  an  officer 
is  allowed  to  exercise  general  authority  in  respect  to  the  business 
of  the  asBodation,  or  a  particular  branch  of  it,  tor  a  length  of  time 
suffident  reasonably  to  warrant  the  supposition  that  he  has  autihority 
in  the  premises^  tfien  iha  association  is  estopped  from  denying  his 
authority  as  to  persona  dealing  with  him  in  good  faith  and  who  do 
not  know  and  are  not  bound  to  know  Uie  limitations  of  his  power 
eontained  in  the  by-laws  of  the  organization.'  As  to  members,  how- 
ew,  no  such  estoppd  ordinarily  arises,  since  they  are  presumed  to 
know  the  limitations  imposed  by  the  constitution  and  by-laws  of 
the  association.  Thus  a  member  dealing  with  a  subordinate  o^cev 
of  the  society,  knowing  his  duties  to  be  prescribed  by  law,  has  no 
right  to  rely  upon  the  act  of  that  officer,  if  he  should  attempt  to  waive 
a  roquirement  which  under  the  law  he  has  no  right  to  waive.  But 

5.  Pedi  V.  Nortb«ni  Pae.  B.  Co.,  51  Kni^ts,  eteu,  128  N.  0.  864,  88  S.  E. 

Mont.  295,  162  Pac.  421,  L.R.A.1916B  905,  54  L.E.A.  602. 
835  and  note ;  Koeher  v.  Supreme     8.  Modem  Woodmen  of  America  ▼. 
CooneU  CathoUc  Benev.  Legion,  65  N.  Lavson,  110  Va.  81,  65  S.  E.  600, 135 
J.  L.  649,  48  Atl.  644,  86  A.  S.  R.  687^  A.  S.  R.  927. 

62  861.    See  generally,  Prin-     9.  Kocher  v.  Supreme  Comuil  Oath- 

ciPAL  AND  AOBNT.  olic  Bflnev.  L^oik,  66  N.  J.  L.  999,  48 

6.  Kennedy  v.  Grand  Fraternity,  36  Atl.  544,  86  A.  8.  687,  63  LJLA. 
Kont  325,  92  Pac  071,  25  L.R.A.  86L 

(N.S.)  78;  Peek  v.  Northern  Pao.  R.  10.  Kocher  v.  Supreme  Council 
Co.,  61  Mont.  295, 152  Pac.  421,  L.R.A.  Catholic  Banev.  Legion,  65  N.  J.  L. 
1916B  835;  Sheridan  t.  Modem  Wood-  640,  48  Att  544,  86  A.  3.  B.  687,  52 
men  of  America,  44  Wash.  230,  87  L.RA.  861;  Bizler  t.  Modem  Wood- 
Pae.  127,  laO  A,  8.  R.  987,  7  UB-A  men  of  Araariea.  112  Va.  678,  72  8.  B. 
(N.S.)  973.  704,  38  L.R.A.(N.S.)  571  and  note. 

7.  Bncaw    t*    Supreme    Ijodge     Nota:  U  Ana.  Oas.  5tf. 
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when  he  has  dealings  of  that  kind  with  suoh  officer  and  those  dealings 
are  of  such  a  nature  that  they  must  pass  under  the  obsMvation  of 
those  who  have  in  charge  the  ultimate  management  of  the  society's 
affairs  to  such  an  extent  as  to  justify  the  member  to  believe  that  the 
practice  is  approved  by  the  order  itself,  then  the  asaooiataon  is  estopped 
to  take  advantage  of  the  sitaation.^^  Obviously  where  the  agttit's 
course  of  conduct  is  without  the  knowledge  or  approbation  of  the 
association  and  the  circumstances  are  not  such  that  the  association 
should  have  known,  then  It  is  not  estopped  from  aettiDg  up  that  the 
officer  exceeded  the  scope  of  his  authority.^* 

Aetiont  by  and  against  Society 

105.  Parties  and  Limitation  of  Time  to  Sue. — Obviously  if  a  benevo- 
lent and  beneficial  association  is  incorporated,  it  may  figure  as  a 
party  to  legal  proceedings,  the  same  as  any  other  corporation;  but 
where  unincorporated  it.can  neither  sue  nor.be  sued  in  its  own  name,^* 
except  in  th<^  jurisdictions  wherein  statutes  have  been  enacted  per- 
mitting actions  to  be  prosecuted  by  or  against  a  voluntary  association 
in  the  name  by  which  it  is  characterized.**  In  the  absence  of  any 
such  statutory  authorization,  however,  a  voluntary  association  can 
sue  or  be  sued  only  in  the  name  of  its  members.**  .  If  the  latter  are 
so  numerous  that  it  is  impractical  to  bring  them  all  before  the  court, 
some  of  them  may  maintain  or  defend  a  suit  in  behalf  of  all.**  Of 
course,  if  every  member  of  an  association  assigns  all  his  right,  title, 
and  interest  in  a  chose  in  action  to  a  particular  individua),  the  latter 
may  recover  thereon  the  same  as  any  other  assignee.*'  In  the  case 
of  actions  for  the  recovery  of  death  benefits,  only  thoee  persons  who 
ore  entitied  to  payment  need  be  joined  as  parties  piointiff  therein. 
Thus,  upon  the  death  of  some  of  the  beneficiaTieB  named  in  an 
insurance  certificate,  before  that  of  the  insured, -the  survivors  may 
bring  an  action  on  the  certificate  without  joining  the  administrators 
of  the  deceased  benefioiaries.*^   Although  the  time  within  which  a 

11.  Trotter  v.  Grand  Lodge,  etc.,  1^  against  eorporations,  see  Cobpora- 
la.       109  N.  W.  3i>90, 11  Ann.  Cm.  vioirs,  vol  7,  p.  680  et  seq. 

7  LJLA(N.S.)  660  j  Koohsr  14.  LahiflE  v.  St.  Joseph's  Total  Ab- 
Snpreme  Gonneil  Catholic  Benev.  Le-  stinence,  etc.,  Soc,  76  Conn.  648,  57 
gion,  06  If.  J.  L.  640,  48  AtL  644,  86  Atl.  692, 100  A.  S.  B.  1012,  65  Lja.A. 
A.  S.  B.  687,  Si  L.RA.  861  (dietam).  92. 

Note:  11  Ann.  Cas.  546.  16.  Grand  Oiove,  eto.  v.  Garibaldi 

IS.  Bixler  v.  llodeni<  Woodaken  of  Grove  No. '71,  130  Gal.  116,  62  Pac 
Anieriea,  112  Va.  67B,  72  6.  £.  704,  486^  80  A.  S.  B.  80  and  not*. 
88  LJLA.(N.S.)  STL  Note:  18  A.  S.  a  302. 

IS,  Grand  GTOve,'ete.  v.  Garibaldi  ■  16.  Notes:  18  A.  8.  R.  302;  80  A  S. 
Grove  No.  71,  130  GaL  116,  ffi  Pae.  B.  87.   And  see  generally,  Pabtixs. 
486,  80  A  S.  R.  80.  17.  Brown  v,  Stoednl,  74  Mi«h.  260, 

Note:  7  A.  .3.  R.  162, 16^.  41  N.  W.  021,'3  L.R.A.  430. 

GeneraUy  as  to  aotions  by  and     18.  Jmies  v.  Snineme  Lodge^  etc., 
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cause  of  action  against  a  benevolent  aasociation  must  be  prosecuted 

is  ordinarily  governed  by  the  sUttute  of  limitations,  still  if  the  con- 
tract of  membership  prescribes  a  shorter  period  of  limitation,  such 
provision  is  controlling,  provided  it  is  reasonable  in  character,  and 
does  not  contravene  an  existing  statute.^*  If  the  association  r^udiates 
its  contract,  however,  an  action  to  recover  damages  for  such  abroga- 
tion is  not  subject  to  any  limitation  that  is  founded  solely  upon  the 
terms  of  the  contract  that  has  thus  been  abrogated.*®  Moreover,  where 
the  beneficiary  dies  before  ^e  insured,  the  necessity  for  evidence 
of  the  by-laws  of  the  assodataoD  to  show  to  whom  payment  should 
be  made  does  not  make  the  certificate  an  oral  contract  within  the 
meaning  of  the  statute  of  limitations.^  Though  a  clause  in -a  cer- 
tificate of  insurance  declares  that  no  action  shall  be  maintained  for 
any  cause  connected  therewith  unless  such  action  is  commenced 
within  six  months  after  the  happening  of  the  death  on  account  of 
which  the  action  is  brought,  the  limitation  does,  not  commence  to 
run  until  tiie  cause  of  action  has  matured  so  that  suit  can  be  main- 
tained thereon.'  Where  a  certificate  of  membership  of  a  mutual  aid 
society  provides  that  suit  for  the  recovery  of  any  claim  under  the 
certificate  must  be  commenced  within  six  months  after  the  death  of 
the  assured,  and  that  failure  to  commence  such  suit  within  the  time 
q>ecified  would  be  a  waiver  of  all  rights  and  claims  under  the  cer- 
tificate, and  wiUiin  that  time  an  injunction  enjoining  payment  to 
the  beneficiary  prevents  him  from  bringing  suit  until  after  the 
expiration  of  tiie  ax  months,  such  contract  bar  is  absolutdy  removed, 
axid  cannot  be  revived,  and  suit  may  be  brought  at  any  time  within 
the  period  prescribed  by  statute.' 

106.  Jurisdiction  and  Venue;  Mode  ef  Procedure;  Damages;  Evi- 
dence.— As  in  the  case  of  c(»rporati(»i8  generally,  the  domicil  of  an 
incorporated  mutual  benefit  society,  and  not  that  of  its  ofiScers,  controls 
the  jurisdiction  of  the  courts.^  Bat  under  a  statute  permitting  an  ac- 
tion to  be  brought  a^nst  a  corporation  in  the  county  in  which  the 
cause  of  action  arose,  the  venue  of  a  cause  of  action  on  a  certificate  of 

236  HI.  113,  86  N.  E.  191, 127  A.  S.  B.  20.  O'KeUl     Sapreme  Gonneii,  ete., 

277.   Afl  to  who  are  entitled  to  pay-  70  N.  J.  L.  410,  fff  Ml  463,  1  Ann- 

meat,  see  supra,  par.  9&-10L  Cas.  ^22. 

19.  Robinson  v.  Te^iplar  Lodge  No.  1.  Jones  v.  Sapreme  Lodge,  etc.,  236 

17,  etc.,  117  Cal.  370,  49  Pac.  170,  59  HI.  113,  86  N.  E.  191,  127  A.  S.  R. 

A.  S.  R.  193;  Caywood  v.  Supreme  277. 

Lodge,  etc.,  171  Ind.  410,  86  N.  E.  482,  2.  Hatt  v.  Iowa  Mut.  Aid  Ass'n,  81 

31  A.  S.  R.  253,  17  Ann.  Cas:  503,  23  la.  135, 46  N.  W.  857,  25  A.  S.  B.  483. 

L.R.A.(N.8.)  304;  Cooper  t.  Umted  S.  Eamshaw  v.  Sun  Mnt.  Aid  Soe., 

SUtes  Mnt.  Ben.  Ass'n,  132  K  Y.  334,  68  Md.  485, 12  Aa  884,  6  A.  8.  B.  460. 

30  N.  E.  833, 28  A.  S.  B.  681, 16.L.B.A.  4.  Golden  Star  Lodge  No.  1  t.  Wal- 

138.   And  i«e  Ixsuatfro^  voL'  14»  p.  terson,  158  Mich.  696,  123  K.  W.  61$, 


1417  et  aeq. 


133  A.  S.  B.  404;  Bildebfand  v.  Unit- 
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membership  of  an  order  of  thie  charaoter  should  be  laid  in  the  county 
of  the  member^s  residence  at  the  time  of  his  death,  as  it  is  deemed  to 
have  arisen  therein,*  and  it  has  been  held  that  a  certaiicate  limiting  the 
place  where  action  can  be  brought  thereon  to  the  county  in  which 
the  principal  office  of  the  insurer  is  sifcuated  is>  as  to  ouch  limitation, 
void,  and  cannot  prevent  the  maintenanoe  of  such  action  in  any 
coiui  of  competent  jurisdiction.*  Although  according  to  some  au- 
thorities a  suit  in  equity  for  specific  performance,  rather  than  an 
action  at  law  for  damages,  ia  the  proper  and  only  remedy  maintain- 
able against  a  benevolent  association  which  refuses  to  levy  an  assess- 
ment in  behalf  of  the  beoefioiary  of  a  deceased  member,  as  called 
for  by  the  latt^s  certificate,^  the  sounder  and  better  doctrine  is  to 
the  effect' that  die  equitable  remedy  i&  not  exclusive;  for  the  mere 
foot  that  a  plaintiff  at  law  has  another  remedy  in  equi^  to  which 
he  may  resort  is  not,  commonly  at  least,  a  defense  to  his  action  at 
■law*  According  to  this  latter  view  a  beneticiary  may  either  resort 
to  equity  for  the  speciSc  performance  of  the  contract,*  or  institute  an 
action  at  law  for  the  breach  thereof ;  and  a  complaint  upon  a  mutual 
benefit  certilScftte  >need  not  set  out  the.  fact  that  there  ate  funds  to 
pay  it,  or  what  an  assessment  for  which  the  contract  provides  would 
produce.^^  As  a  rule  the  funds  of  a  mutual  benefit  society  are  merely 
hdd  by  it  in  trust,  and  hence  cannot  be  subjected  to  the  claims  of 
its  creditors.^'  Thus,  even  in  an  action  a^unst  a  mutual  benefit 
association  to  wifaroa  a  judgment  founded  on  a  claim  for  a  death 
benefit  under  a  certificate  of  membership,  it  has  been  held  tbat  the 
plaintiff  cannot  attach  a  fund  of  the  association  set  aside  for  the 
payment  of  death  benefits,  and  paid  in  by  members  for  that  express 
purpose;  but  that  the  plaintiff's  rights  as  a  beneficial  owner  of  such 
fund  can  be  determined  only  by  a  bill  in  equity.^*  Where  a  civil 
suit  for  breach  of  contract  is  instituted,  the  maximum  sum  or  face 

ed  ArtiBSiu,  46  Ore.  134,  79  VtA.  347,  at?  Eftstem  Aee.  A»^,  184  Mass.  8» 
114  A.  S.  R.  862.  And  see  gaieratty,  67  N.  E.  868, 100  A  S.R.  640. 
CORPOBATIOHS,  Tol.  7, j>.  605  et  seq.        Note:  52  A.  8-  B.  677. 

6.  HiFdebntnd  v.  .United  Artisans,  11.  Supreme  Gomieil,  ete.  v.  Qrove, 
46  Ore.  134, 79  F«e.  347, 114  A.  S.  R.  176  Ind.  366,  96  K.  £.  169,  36  LJtA 
882.  (N.8.)  918. 

6.  Ifatt  V.  Iowa  Mat.  Aid  Asa'n,  81  12.  Palmer  t.  Northern  Uat  Belief 
la.  135, 46  N.  W.  857,  35  A.  8.  R.  483.  Asa'n,  175  Mass.  39^,  66  N.  £.  828,  78 

7.  Newmaa  v.  Covenant  Mat.  Ins.  A.  S.  B.  503;  Brown  v.  Balfonr,  46 
Aas'n,  76  la.  56,  40  N.  W.  87,  14  A  Minn.  68,  48  N.  W.  60^  12  L.B.A.  873: 


.  8.  OaroelojL  v.  Commenual  Travel-  N.  C.  409,  53  S.  E.  839, 6  IiJt.A(N.B.) 
vb'  Eastern  Acc.  Aas'n,  184  Mass.  Sj,  235  and  note.  See  ^sq  QARNlSHHnrT, 


67  N.  E.  868, 100  A.  S.  B.  640. 
Note:62A.S.B..677, 

9.  Note:  52  A.  3.  B..97a  , 

10.  Genolon  v.  Commpr^ial  Travel- 


vol.  12,  p.  794. 
IS.  Pahner  v.  Northern  Mnt  Belief 


Afis'n,  3,75  Mass.  396;  66  N.  K.  628,  7^ 
A.  S.  R.  603.    ■  ' 
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value  of  the  certificate  is  geneiaUy  reooveraUa,'*  at  least  in  the 

aba«Dce  of  proof  on  the  part  of  the  assooiation  that  it  has  made  an 
aasessment  and  has  failed  to  odleot  tiwt  sum.  The  plaintiff  is,  at 
least,  entitled  to  recover  what  he  can  prove  sueh  aasessment  wonld 
have  yielded,  if  it  had  been  duly  made,  and  if  it  E^pears  that  the 
assessment  would  have  produced  a  sabetantial  sum,  the  plaintiff 
may  recover  subetantial  damages  not  exceeding  the  full  amount  of 
the  certificate."  Intei^,  ii  seems,  is  st  the  discretion  of  the  jory.** 
A  contract  or  obligatibn  of  a  b^ieficial  asBoeiation  to  pay  its  memben 
aick  ben^ts  of  a  designated  sum  each  week  is  severable  and  not  entire. 
Therefore,  a  default  in  the  payment  of  such  benefite  does  not  entitle 
the  member  in  a  single  action  to  recover  the  damages  which  he  may 
sustain  for  defaults  oocurring-after  the  commencement  of  the  action.'^ 
Failure  to  instruct  the  jury  on  tlie  question  of  damages  in  an  action 
for  wrongfully  expelling  a  member  of  a  fraternal  benefit  society  is 
not  a  ground  for  reversal  if  no  instructions  were  asked,  at  the  trials 
and  l^e  damages  awarded  are  well  within  what  might  propeaAj  be 
assessed.^'  It  has  been  held  that  a  member  of  a  beneficial  associa- 
tion is  interested  in  the  result  of  a  suit  to  recover  from  it  an  assessment 
of  a  benefit  certificate,  and  is  therefore  disqualified  from  testifying 
against  a  plaintiff  suing  as  administrator,  under  a  statute  proMbit- 
ing  every  person  from  testifying  in  a  suit  against  an  administestor 
who  is  interested  in  the  result  of  the  action.**  Where  the  only 
issue  raised  with  reference  to  a  mutual  benefit  certificate  upon  which 
suit  is  brought  is  whether  or  not  a  tnae  copy  is  attached  to  the  peti- 
tion, the  certificate  is  admissible  in  evidence,  olthou^  not  ooeom* 
panied  by  the  of^lication  and  by-laws.** 


107.  Voluntary  Associations. — ^Where  the  operations  of  an  unin- 
oorporated  mytual  benefit  associotaon  have  been  discontiidued,  and  its 
objects  and  purposes  abandoned  by  comnum  consent,  a  court  of  equity 
will  decree  its  dissolution  and  distribute  such  assets  as  remain  after 
the  payment  of  its  indebtedness  among  its  members  according  to 
the  amount  contributed  or  paid  by  each.*  While  a  dissolution  may 

14.  Supreme  Cditncil,  etc.  v.  Bra-  18.  Independent  Order,  eto;  t.  Wil- 
fihears,  89  Ud.'  624,  43  Atl.  866,  73  A.  k«s,  98  Miss.  179,  53  So.  483, 52  L.R.A. 


16.  Supreme  Couneil,  etc.  t.  Bra-  199  HI.  228,  66  N.  E.  823»  98  A.  &  B. 
Bheara,  89  Md.  624,  43  Atl.  866,  73  A.  127. 

S.  R.  244. .  20.  Taehoan    v.    Brotfaeriiood  of 

17.  Robinson  t.  Exempt  F.  Co.,  103  American  Yeomen,  132  la,  64,  106  K. 
Gat.  1,  36  Pac;  966,  42  A.  8.  B.  93,  24  W.  350,  8  I^&.A.(N.S.)  974. 


VII.  DlSSOLVTION 


S.  R.  244. 
16.  Note:  52  A.  B.  H.  578. 


(N.8.)  817. 


L.B.A.  716. 
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§  108 


be  eff«cted  by  common  conseut,  without  the  aid  of  a  court  of  equity, 
a  vote  to  dissolve  is  ineffectual  if  it  is  passed  at  a  special  meeting 
called  by  one  who  has  been  deposed  from  the  president^  and  whose 
continued  claim  to  the  office  is  neither  known  to  nor  recognized  by 
the  society,  especially  where  the  notices  of  the  meeting  do  not  q)ecify 
its  object.*  If  some  of  the  members  are  unwilling  to  consent  to  a 
dissolution  of  the  organization,  the  courts  should  not  undertake  to 
disband  the  society  for  mere  occasional  breaches  of  the  agreement 
of  association,  if  the  latter  are  not  so  grievous  as  to  render  the  con- 
tinued existence  of  the  society  impractical.  Dissolution  should  not  be 
decreed  for  alight  causes,  but  only  when  the  association  has  ceased  to 
answer  the  ends  of  its  existence,  and  no  other  mode  of  relief  ia 
attainable.  Thus,  a  voluntary  aasociation  will  not  be  dissolved  because 
of  mere  differences  of  opinitm  and  ordinary  disputes  among  the  mem- 
bers ev^  though  they  result  in  the  unauthori^  expulsion  of  a 
member  *  A  dissolution  may  be  decreed,  however,  if  Uiere  has  been 
such  bad  faiUi  and  mismanagement  as  )vould  suffice  to  dissolve  a 
parto-erahip,  or  if  the  association  has  been  formed  upon  such  erro- 
neous principles  as  to  render  the  accomplishment  of  its  ends  abso- 
lutely impractical.*  Furthermore,  violent  dissenaiona  and  irreconcil- 
able conflicts  in  the  ranks  of  memborship  may  fldao  wartant  (he  dia- 
solution  of  an  association.'^ 

108.  Incorporated  Asaociationa.— If  incorporated,  a  mutual  benefit 
society  may  be  dissolved  in  the  same  mannter  ae  a&y  other  oozporate 
body.  Thus,  it  may  be  dissolved  by  the  consent  <rf  its  members  or 
by  reason  of  acquiescence  on  Uie  part  of  the  latter  in  the  abandonment 
of  its  corporate  functions.  In  the  absence  of  such  consent,  a  judg- 
ment of  dissolution  may  be  obtained  in  a  proper  judicial  proceeding 
if  a  forfeiture  of  its  charter  has  been  inouned.*  Courts  of  equity 
have  n^  jurisdiotion  to  decree  such  a  dissolution,  except  where  author- 
ized to  do  so  by  statute.'  While  the  inability  of  a  society  to  continue 
in  operation  longer  and  properly  serve  its  purpose,  is  a  common  , 
ground  for  its  dksolution,"  forfeitar«B  ale  frequontly  ineuned  by 
reason  of  a  violation  of  statutory  provisions  pertaining  to  the  man- 
agement and  conduct  of  such  associations.  Thus  the  use  of  advance 
mortuary  assoBumenfa  to  pay  <»n*nt,  expensea,  or  tiie  enation  of  a 

LJLA.  4Ml  And  see  cmttaUy,  Son-  8.  Nets:  2  hJLk.  660,  6KL  Oen- 
«T,  vol  18,  Ik  346;  Sooxmn  m  erally  as  to  ^ianlatian  wid  forfeiture 
GkiDBfl.  of  fesnehifle  of  oorpozatiojB,  nee  Cob- 

8.  Industrial  Trust  Co.  v.  Green,  17  foratkws,  vol  7,  p^  703  «t  seq. 


B.  t  686,  23  AtL  014>  17  LJCA.     7.  Qaeaga  Hot.  Life  In< 


3.  Indnafeiial  Trust  Co.  v.  OMen,  17  55,  2  L.R.A.  548  and  note.  And  sea 
&  1. 686,  23  AtL  914, 17  Ii.B.A.  202.    Corpobaxions,  voL  7.  p.  731  et  seq. 


202. 


Note:  7  A;  8.  B.  170. 
4.  Note:3Ii.R.A.  430. 
«,Kote:7A,S-B'-m 


8.  Iidiman  Cladk,  174  DL  279,  51 
N.  .E.  222,43  UILA.  088. 
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tontine  reserve  fund,  to  be  distril>uted  among  permanent  members 
after  a  certain  period,  out  of  moneys  collected  for  death  benefite, 
is  a  Violaticm  of  ft  statute  which  requiree  such  moneys  to  be  devoted 
to  the  paymtitat  of  dea^  benefits  only,  and  will  warrant  a  dissolution 
of  a  society  which  is  guilty  of  such  acts.  Furthermore,  numbering 
certilicates  of  membership  much  higher  than  tiie  actual  number 
issued  operates  aa  a  fraud  upon  thoee  becoming  membera  in  reliance 
upon  8uoh  false  numbers  and  is  an  improper  practice,  which  may 
be  considered  by  the  court  in  determining  whether  a  society's  charter 
should  be  revoked;  irrespective  of  whether  or  not  it  was  done  with 
an  actual  intent  to  deceive  and  defraud.  The  admisedon  of  nunors, 
however,  is  not  such  a  violation  of  the  policy  of  the  law  as  will 
subject  such  a  society  to  dissolution .• 

109.  Appointment  of  Receivers  and  Distribution  of  Assets. — One 
of  the  necessary  st^  in  the  dissolution  of  a  mutuid  benefit  society, 
as  in  the  case  of  any  other,  is  the  appointment  of  a  receivet  to  wind 
up  the  affairs  of  the  society.^*  Obviously,  as  such  an  appointment  is 
but  a  step  in  the  process  of  dissolution  and  as  courts  of  equity  in 
the  ab^nce  of  statutory  authorization  lack  the  power  to  dissolve 
corporations,  they  will  decline  to  appoint  a  receiver  of  an  incorpo- 
rated association  if  such  jurisdiction  has  not  been  expressly  con- 
ferred upon  them.^*  Even  where  jurisdiction  has  been  expressly 
conferred,  a  bill  in  equity  must' show  a  prima  faeie  case  of  which 
jurisdiction  may  be  assumed,  and  a  bare  allegation  of  insolvrac^  is 
not  of  itself  sufficient  to  warrant  l^e  appoiatmoat  of  a  receiver,  if 
it  otherwise  appears  that  the  case  is  not  within  tiie  cognizance  of 
the  court.**  If  a  receiver  is  appointed,  the  recital  of  jurisdictional 
facts  in  tbd  order  of  appointment  is  prima  facie  evidence  of  their 
existence.**  A  receiver  of  an  incorporated  ben^t  association  may 
be  appointed,  as^ui  injunction  would  be  an  inadequate  remedy,  where 
its  officers,  who  are  nonresidents,  are  charged  gross  maladminis- 
.  Nation  and  ifrii^  depositing  its  money  for  their  own  benefit  without 
proper  security  in  an  insolvent  bank  in  another  state,  and  ara  daily 
receiving  lorgps  sums  which  they  might  squander  or  convert  to  the 
ext^t  of  many  thousands  of  dollars  before  they  oould  be  displaced 
by  the  proeess  provided  by  the  laws  of  die  oorponvtion.**  Whcare 

9.  Chieago  Ifat.  lAfe  Indemnity  11^  MaaAi  r.  Snpftme  Ootut,  etc, 
ABs'n  r.  Htmt,  127  lU.  257,  20  N.  E.  77  Md.  483,  27  AtL  171,  80  A.  8.  R. 
55,  2  L.{UA.  6tt.  433.  And  see  GoBP(»ATn>irs,  yvA.  7,  p. 

10.  Lehman  v.  Olark,  174  lU.  279,  732. 

61  N.  £.  222,  48  LJI.A.  648;  Baldwin  13.  Condon  v.  Mntnai  Rflserva  Fond 
v.  Hoamer,  101  Uiab.  119,  69  N.  W.  Life  Ass^n,  89  Md.  99,  42  AtL  944,  73 


And  see  generally,  FOBEioir  GoKto-  Worid,  81  Neb.  S77, 116  N*.  W.  81, 12B 
&ATIOKS,  VOL  12,  t>.  1^  «t  aeq.}  Rx-  A.  S.  R.  684. 


432,  2S  L.R.A.  739. 
Note:  72  A.  S.  R.  47. 


A.  &  R.  169, 44  L.R.A.  1^. 
IS.  Starr  v.  Bankers'  UnioD  of 
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•  benevoloit  oirdAr  lutt  operated  in  vwioufi  states  of  the  union,  the 
courts  of  one  state  having  jurisdiction  of  assets  belonging  to  the 
defunct  organization  will  not  turn  thom  over  to  a  foreign  receiver, 
even  thongh  he  was  f4)pointed  in  the  state  wherein  the  aasooiation  is 
domiciled,  unless  they  are  satisfied  that  no  injustice  will  result  to 
their  own  citizens  as  a  consequence  theieof.^^  It  is  a  principle  now 
generally  acted  upon,  however,  that  a.  receiver  or  other  trustee 
appointed  in  anothw  state  will  be  permitted,  on  the  principle  of 
oonuty>  to  bring  an  action  in  the  doiiaeetic  forum  for  the  purpose  of 
collecting  the  aasets  of  the  organiwrii(m  for  distribution,  in  aceord- 
anoe  with  the  law  of  the  jurisdiction  within  which  the  receiver  has 
been  {^pointed,  when  so  to  do  vrill  not  contravene  the  rights  of 
dtisens  of  the  state  in  which  the  action  is  brought.^*  Under  like 
drcumstanees,  ancillary  leceivers  may  be  ai^inted  in  the  other 
jtnisdictions  to  collect  the  assets  of  the  society  fwind  therein  and 
to  turn  them  over  to  the  receiver  appointed  in  the  state  of  ita  domi- 
cU;''  or  if  a  receiver  has  already  been  appointed  in  one  oi  them 
he  may  be  ordered  to  co-operate  with  the  foreign  receiver.  FurUier- 
more,  a  receiver  of  a  foreign  corporation  appointed  at  its  domicil 
may  be  allowed  to  intervene  in  another  state  and  be  heard  in  a 
proceeding  for  the  appointment  of  a  receiver  of  tiie  propwty  of  the 
corporation  found  within  the  latter  state.'^  In  the  diskhbation  of 
assets,  .holders  of  matured  certificates  aie  creditws  raitiUed  to  priarify 
in  payment  over  immatnred  certificates.'*  Moreover,  it  has  been 
held  that  creditors  of  the  society  who  are  not  members  thereof  are 
entitled  to  payment  in  preference  to  those  who  are.*^  In  like  man- 
ner, although  a  resident  attaching  onditor  is  ordinarily  protected 
by  the  courts  of  his  state  as  against  a  foreign  receiver  it  hss  beat 
held  that  a  member  of  a  foreign  benefit  society  c6nnot,  throng 
garnishment  proceedings  oommenced  after  t^e  appointment  of  a 
receive  in  the  state  where  such  society  is  incorporated  end  before 
the  appointment  of  an  ancillary  receiver  in  another  state,  subject 
property  of  such  society  within  the  latter  state  to  a  judgment  upon 
a  membership  cM-tifioate  maturing  after  the  institutiolk  of  insolvency 
proceedings,  but  before  a  receiver  is  appointed.* 

134  Ind.  293,  33  N.  E.  U28,  20  13-4.  l^ote:  68  Ai  S.  S»0. 

210.  '  And  see  FoRxniK  Corp<»utiohs,  vol. 

IB.  Fawoett  v.  Sapreme  Sitting,  ete^  12^  p.  106  et  seq. 

64  Conn.  170,  29  Atl.  614^  24  L.B.A.  18.  Bnswell  v.  Snpzeme  Sitting,  etc., 

816.  161  MasB.  224,  36  N.  W.  1065,  23 

16.  Baldwin  v.  Hosmer,  101  Hieh.  L.R.A.  846. 

119, 69  K.  W.  432, 26  LJtA.  739.  19.  ^aUev  v.  Fee,  S3  Ud.  83, 84  Atl. 

17.  BnBweU  v.  Sapreme  Sitting,  etc,  .839,  66  A.  S.  B.  326,  32  LJt JL  311. 
161  Haas.  224,  36  N.  E.  1066,-  23     SO.  Kote:  3  L.B.A.  430. 

LJRJL  846:  Baldwin  v.  Hosmer,  101     1.  Wheeler  v.  Dime  Sav.  Bank,  116 
•  Mich.  119,  69  K.  W.  432,  25  L.R.A.  Mieli.  271,  74  N.  W.  406»  72  A.  S.  B. 
739.  621. 

1323 


Digitized  by 


§  110 


MUTUAL  BENEFIT  SOCIETIES 


19  R.  G.  L. 


110.  R«v«riioii  of  Realty  «f  lacorporatod  AisocUtitiL— Although 
the  rule  of  the  common  law  relative  to  the  reversion  of  realty  held 

by  an  incorporated  charity  has  been  followed  by  some  courts  in 
the  case  of  benevolent  corporations,  and  in  conformity  therewith 
it  has  been  held  that  the  real  property  of  such  an  association  on  its 
dissolution  reverts  to  the  grantor  or  donor  thereof,  unless  some  other 
course  of  disposition  has  been  directed  by  positive  law,  the  more 
modern  decisions  repudiate  the  doctrine  as  obsolete,  and  hold  that 
&e  real  pr(^»erty  of  such  an  association,  like  tiiat  of  a  business  oorpo- 
ration,  does  not  revert,  but  is  diejposable  Uie  same  as  &e  rest  of  its 
assets.  There  is  hardly  any  logical  ground  for  rejecting  the  common 
law  rule  of  reversion,  when  considered  with  respect  to  business  cor- 
porations, that  does  not  apply  with  equid  force,  when  considered 
with  respect  to  eleemosynary  oorporataons.  There  are  some  broad 
and  obvious  lines  of  d^erence  between  trading  or  business  corpo- 
rations and  eleemosynary  corporations;  but  there  is  no  such  difTw- 
ence  as  makes  reversion  to  the  grantor  of  corporate  real  estate,  on 
dissolution  of  the  corporation,  unjust  and  absurd  in  one  case  and 
fair  and  reasonable  in  the  other.  In  rapidity  of  development,  in 
variety  of  organization  and  of  enterprise,  the  modem  eleemosynary 
corporation  has  well  nigh  kept  pace  with  the  modem  business  cor- 
poration, and  has  reached  a  point  entirely  out  of  the  view  and  con- 
ception of  the  jurists  of  Lord  Coke's  day.  Incorporated  benevolent 
and  beneficial  associations  buy  land,  construct  expensive  buildings, 
and  accumulate  large  endowments;  and  the  idea  that  upon  the  dis- 
solution of  such  a  corporation  the  land  and  buildings  go  to  one  who 
happened  to  be  the  person  who  conveyed  the  land  to  the  corporation 
seems  dearly  as  absurd  and  as  odious  as  it  is  antiquated.  Accord- 
ingly, under  the  modern  decinons,  it  is  generally  held  that  where 
real  property  is  conveyed  in  fee  simple  to  an  incorporated  benevoloit 
and  ben^cial  association,  it  does  not  revert  to  the  grantor  and  his 
heirs  upon  the  dissolution  of  the  corporation.* 

i.  Wilson  T.  Leary,  120  N.  G.  90,  lAlSA  1008,  35  L.R.A.(M.S.)  805  and 
26  S.  E.  630,  68  A.  8.  B.  778,  39  note.   And  8«e  CoaPO&AnoHS,  voL  7. 
L3.A.  240^  MoAlluuiy  t.  Murray,  89  pp.  665,  787. 
S.  G.  410,  71  S.  S.  1026,  Aau.  Oas.  . 
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1.  BefinitioD  and  Scope  of  Artiele 

2.  Surname 

3.  Christian  Name 

4.  Uiddle  Names  and  Initiala 

6.  Designation  of  Penon  by  Initiala 

6.  Letter  Prefixed  to  Surname  as  Christian  Name^  PrceuBptin 

7.  Abbreviations,  DeriTatious  and  Corruptions 

8.  Deeeriptive  Words;  Titles 

9.  Preemuption'  from  Idttitity  of  Kame 

10.  Change  of  Name 

11.  Fietitions  or  AaBomed  Names 


n.  Htm  Sonaoi 

12.  In  General 

13.  Application  of  Doctrine  to  ConstmetiTe  Sernee 

14.  Application  of  Doctrine  to  Recorded  bistroments 

15.  Evidttiee  as  to  Idem  Sonaas;  Question  of  Law  or  Fast 

16.  lUnstratioB  of  Doctrine  Qenerally 

17.  Names  Held  Idem  Sonans 

18.  Names  Held  Not  Idem  Sonaw 


I.  In  Gbnb&al 

L  DaAattlon  and  Sc«|M  of  Article. — Names  an  like  definitions  in 
maAraoatics,  though  less  exact.*  A  man's  name  is  the  deeignation 
by  which  he  is  distinctively  known  in  the  community.*  The  name 
of  any  given  iadividiial  is  llie  word  or  combination  of  words  by  which 

1.  Ohhnann    ClaikMs  SawmiU  Oo^  (N.a)  Uia:  Biley  v.  Litchfield,  168 
222  Mo.  62,  120  8.  W.  1156,  IBS  A.  la.  187, 150  N.  W.  81,  Ana.       19176 ' 
S.  S..600,  38  LJl.A.(N3.)  482.        173;  IaOib,  ete.,  FowJsif  Co.  v.  Stert- 

8.  Loser  v,  Plainfleld  Sav.  Bank,  140  ler,  146  Pa.  St  4M,  88  AtL  SUj  14 

la.  672.  128  N.  W.  1101.  31  L.R.A.  L.R/A.  690. 
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he  is  distinguished  from  other  individuals.  It  ifl  the  label  or  appella- 
tion which  he  bears  for  the  convenience  of  the  world  at  large  in 
addressing  him  or  in  speaking  of  him  or  in  dealing  with  him.' 
This  article  treats  of  the  names  of  individuals,  in  their  legal  aspect, 
excluding  corporate  names*  and  trade  names.^ 

2.  Surname. — Originally  thtftiS  ao  such  thing  as  a  sumamo, 
or  family  name,  and  a  person  was  idratified  only  by  his  given  or 
Christian  name.  The  insufficiency  of  the  Christian  name  to  di»- 
tinguish  the  particular  individual,  where  there  were  many  bearing 
the  same  name,  led  necessarily  to  the  giving  of  surnames;  and  a  man 
was  distinguished,  in  addition  to  his  Christian  name,  in  the  great 
majority  of  cases,  by  the  name  of  bis  estate,  or  the  place  where  he 
was  bom,  or  where  he  dwelt,  or  whence  he  had  come,  or  else  from 
his  calling,  as  John  the  foiiUi,  or^  William  the  tailor,  in  time 
abridged  to  John  Smith  and  William  Taylor.  And  as  the  son  usu- 
ally followed  the  pursuit  of  the  father,  the  Occupatron  became  the 
family  surname,  or  the  son  was  distinguished  from  the  father  by 
calling  him  John's-son,  or  WilUam's-son,  which,  among  the  Welsh, 
was  abridged  to  s,  as  Edwards,  Johos  or  Jones,  or  Peters,  which, 
as  familiar  upp^Btions,  passed  into  samames.  The  Normans  added 
Fitz  to  the  father's  Christian  name,  to  distinguish  the  son.  as  Fitz- 
herbert  or  Fitz-gerald.  And  among  (he  Celtic  inhabitants  of  Ireland 
«nd  Scotland,  where  each  separate  clan  or  tribe  bore  a  ^mame,  to 
-denote  from  what  stock  each  family  was  descended,  Mae  was  added 
to  distinguish  the  son,  and  O  to  distinguish  the  grandson ;  and  gen- 
■erally,  where  names  were  takan  iroan  a  place,  the  relation  of  the  indi- 
vidual to  that  place  was  indicated  by  a  word  put  before  the  name, 
like  the  Dutch  Van  or  French  De,  or  a  termination  added  at  the 
end,  which  additions  were  in  time  merged  into  and  formed  but  one 
word,  until,  ftom  these  various  prefixes  and  suffixes,  numerous  names 
were  formed  and  became  permanent.  So,  as  suggested,  something  in 
the  appearance,  character,  or  history  of  the  individual  gave  rise  to 
the  surname,  such  as  his  color,  as  black  John,  brown  John,  white 
John,  afterwards  transposed  to  John  Brown,  etc. ;  or  it  arose  from 
his  bulk,  height,  or  strength,  as  Little,  Long,  Hardy,  or  Strong; 
or  his  mental  or  mcval  attributes,  as  Good,  Wiley,  Gay,  Moody  or 
Wise;  or  his  qualitifis  were  poetically  pei^onijM  jt^-. apply uotg  to  him 
^e  name  of  some  animal,  pl^t,  os  bird,  as  Fox  or  Wolf,  Rose  otr 

3.  Fann  v.  Haller,  71  Ind.  136,  36  Caa.  19UD  423;  lAflin,  etc,  Powder 
Am.  Rep.  193;  t6ser  v.  Plainfleld  Sav.  Co.  v.  Steytler,  146  Pa.  St.  434,  23 
Bank,  149  la.  672,  128  N.  W.  1101,  Atl.  216, 14  L.RJ1.  690. 
at  LJl.A.(NJS.)  1112;  OhlmaciT  v.    ■  4.  Bee  OoRPMunoiTs,  vol  7,  p.  128 
'ClarkMui  Saw:  MiU  Co.,  ^  Mo.  62,  et  seq. 

120  8.  W.  1156,  133  A.  S.  R.  606,     6.  See  THAbSMAKKS,  Tun  Ki 
38  LuBJL(N.a)  4e;  Roberts  t.  Mo-  aMb  Umrira  Covnmnoir. 
sier,  36  Okla.  691,  132  Pae.  678,  Ann. 
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Xh<»n,  Martin  or  Swaa;  ajod  it  was  in  this  way  that  the  bulk  of  our 
sumasa^  that  are  not.  of  foreign  extraction  originated  and  became 
permanent.  Beginning  with  the  fourth  year  of  Edward  IV  statutes 
requiring  the.  use  of  surnames  came  into  existence,  and  out  ol  these, 
as  well  aa  necessity,  came  the  customary  use  of  surnames  *  At  the 
present  time  according  to  the  custom  of  English  speaking  people  each 
person  bears  a  family  name,  which  is  continued  from  parent  to  child, 
and  to  which  is  prefixed  one  or  more  other  words  constituting  bis  more 
^>ecificaJl7  personal  appellation,  and  distinguishing  him  from  others 
of  the  aame  family  appellation.  The  former  is  spc&en  of  as  the  sur- 
name and  the  Utter  as  the  given  name  or  Christian  name,  and  is 
ordinarily  selected  for  him  in  infancy  by  his  parents.',.  In  modem 
times  the  surname  has  become  the  principal  name.^  Accordingly  one 
is  ignorant  ti{  another's  name,  within  the  meaning  of  a  statute  authoris- 
ing a  fictitious  designation  in  such  cases,  where  he  does  not  know 
both  the  Christian  and  surname.*  A  person  may,  howevctr,  bind 
himself  by  a  written  instrument  signed  only  by  his  Christian  name 
where  the  identity  of  the  signer  is  shown  by  the  body  of  the  instru- 
ment.^^ It  seems  that  it  is  customary  among  Spanish  speaking  people 
for  a  man  to  bear  the  name  both  of  his  father  and  mother,  his  sur- 
name being  his  mother's  name  before  marriage^  and  this  custom, 
when  shown  to  exist,  will  be  recognized  in  courts  of  this  country.'^ 
1.  Christian.  Kame. — ^The  Christian  or  first  name  is,  in  law,  denomi- 
nated the  proper  name/^  and  has  been  used  from  the  most  distant 
times  to  distinguish  a  particular  individual  from  his  feUowa.^*  As 
stated  in  the  preceding  paragraph  it  was  originally  the  only  name 
recognized  in  the  law,  and  has  always  been  considered  an  essential 
part  of  the  name  of  an  individual.^^  Accordingly  giving  a  person 
a  wrong  Christian  name  in  legal  proceedings  or  in  conveyanoeB  is  an 

6.  RilOT  T.  Litohfleld,  168  Iowa  IS7,  14  LA^.  690. 

150  N.  W.  81,  Ann.  Cas.  1917B  172:     Note:  132  A  8.  E.  664. 

Clary  v.  O'Shea,  72  Minn.  105,  75  N.     8.  Myer  v.  F^aly,  38  Pa.  8t  420, 

W.  115,  71  A  S.  R.  465;  D'Autremont  80  Am.  Deo.  534. 

T.  Anderson  lion  Co.,  104  Minn.  165,     9.  Enewold  v.  Olsen,  39  Neb.  59,  57 

116  N.  W.  357,  124  A  S.  K.  615,  16  N.  W.  765,  ^  A-  S.  E.  557,  22  L.R.A. 

Ann.  Caa.  114,  17  1JIA.(N.S.)  236  ;  673. 

Smith  T.  United  States  Casualty  Co.,     10.  Zami  t.  Haller,  71  Ind.  136.  36 
197  N.  Y.        00  N.  E.  047, 18  Ann.  Am.  Sep.  193  (mortgage). 
Gas.  701,  26  LJLA(N.5.)  1167;  Kob-     11.  De  Benns  v.  HU  Wife,  115  La. 
«rts  V.  Hosier,  36  Okla.  691,  132  Pae.  675,.  39  So.  805,  6  Aqu.  Cas.  893,  2 
«78,  Ann.  Caa.  1914D  433.  L.EA.(N.S.)  1089. 

Nota:  132  A  S.  B.  564  at  fl«i.  IS.  Boberta  v.  Jfoner,  35  Okliu^Ogi, 

7.  Loser  v.  Plainfidd  Sav.  Ba^l49  132  Pae.  678,  Ann.  Caa.  1914D  423. 
lo.  672,  128  N.  W.  1101,  31  iJtA.  13.  Smith  v.  United  Statea  Casnalty 
(N.8.)  1112;  Roberta  t.  Moaier,  35  Co.,  197  N.  Y.  fi0,,90  N.  B.  947,  IS 
Okla.  691,  132  Pae.  078,  Ann.  Gas.  Ann.  Caa.  701,  26  LJtA.(N.S.)  1167. 
1914D  423;  Laflin,  etc,  Pow^  Co.  v.  14.  Notes:  132  A  S.  R.  664;  14 
Steytler,  146  Pa.  St  434,  23  Att  215,  L.R.A.  690. 
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error  which  may  invalidate  a  judgment  or  derive  ihe  record  of  an 
instrument  of  its  effect  as  notice.*'  The  law  knows  but  one  Christian 
name  for  a  single  individual.** 

4.  Middle  Names  and  InitiaU.— Under  the  early  common  law,  still 
recognized  in  some  states,  it  was  Uie  rule  that  the  law  knows  but 
one  Christian  name,  and  does  not  recognize  a  middle  name  or  initial.'^ 
Under  this  rule  a  mistake  in  the  middle  name  of  a  person,  or  its 
entire  omission,  in  an  indictment,**  or  in  pleadings  or  process  in  a 
civil  action,'*  or  in  a  recorded  instrument  is  immaterial.  There 
was  a  distinction  in  some  of  the  Englidi  cases  depending  on  ^e  fact 
whether  the  middle  initial  was  a  vowel  or  not.  If  it  was,  it  was 
regarded  as  a  name  of  itself.  But  if  a  oonsonant  it  was  not  a  name. 
This  nice  distinction  was  grounded  upon  the  idea  that  a  vowel  can 
he  sounded  by  itaelf ,  but  that  a  o<xisonant  cannot  be  sounded  without 
the  (fid  of  a  vowd.  But  this  attempted  distinction  did  not  receivB 
much  recognition  in  the  courts  of  that  country,  and  has  received  none 
in  the  American  courts.*  Some  courts  have  held  that  while  a  middle 
name  cannot  be  disregarded,  yet  a  middle  initial  may  be,*  and  others, 
while  deeming  the  entire  omission  of  a  middle  name  or  initial  to  be 

15.  CrouM  V.  Murphy,  140  Pa.  Bt  Co.,  104  Minn.  ia&,  U6  N.  W.  357, 124 
335,  21  AH  36&,  23  A.  S.  R.  232,  13  A.  S.  R.  615,  15  Ann.  Cas.  114  and 
UR.JL  58.  noto,  17  LJl.A.(N.S.)  236  (recognit- 

Notes:  14  Ij.R.A.  690;  24  L.R.A.  ing  rule  but  creating  exception) ;  Rob- 

543.  erts  t.  Mosier,  35  Okla.  691,  132  Pae. 

16.  Gbosn  V.  State,  62  Ind.  347,  21  678,  Ann.  Cas.  ldl4D  423;  Bnunanl 
Am.  Rep.  179:  Roberts  t.  Mosier,  35  v.  Stilphin,  6  Vt.  9,  27  Am.  Deo.  632. 
Okla.  691,  132  Pac.  678,  Ann.  Cas.  Note:  Ann.  Cas.  1915C  106. 
1914D  423.  18.  Edmundson  v.  State,  17  Ala.  179, 

Note:  132  A.  S.  B.  664.  52  Am.  Dec,  169  (insertion  of  middle 

17..Seen«  v.  Meade,  3  Pet.  1,  7  U.  initial  when  none  ezisted) ;  State  v. 
S.  (L.  ed.)  581;  Oaines  v.  Stiles,  14  Smitli,  12  Ait.  622,  56  Am.  Dec.  287 
Pet.  322, 10  U.  S.  (L.  ed.)  476  (deed)i;  (insertion  of  ioiddle  name  vhen  none 
0pp.  First  Nat.  Bank  v.  Hacoda  Mer-  existed) ;  Choen  v.  State,  52  Ind.  347, 
cantile  Co.,  169  Ala.  476,  53  So.  802,  21  Am.  Rep.  179  and  note;  State  t. 
Ann.  Cas.  1912B  599  a&d  note,  32  Libby,  44  Me.  469,  69  Am.  Dec.  115 
L.R.A.(N.S.)  243  (sUting  but  modify-  and  note;  People  v.  Lake,  110  N.  T. 
ing  rule) ;  Fincher  v.  Hane^,  69  Ark.  61,  17  N.  E.  146,  6  A.  8.  R.  344. 
151,  26  S.  W.  821,  24  L.R.A.  643  and     Notes:  132  A.  S.  R.  564,  566;  14 
note;  Kreita  v.  Behremsmeyer,  126  111.  L.R.A.  694;  15  Ann.  Cas.  118. 
141,  17  N.  E.  232,  8  A.  S.  R.  349     19.  AJUsou  v.  Thomas,  72  CaL  5«2. 
(mistake  in  election  ballot) ;  Beattie  v.  14  Pac.  309,  1  A.  S.  R.  89. 
National  Bank,  174  III.  571,  51  N.  E.     Notes:  132  A.  B.  R.  566;  15  Ann. 
602,  66  A.  S.  R,  318,  43  L.RJ..  654;  Cas.  117. 

Illinois  Cent.  R.  Co.  v.'  Hasenwinkle,  20.  Pincher  v.  Han^n,  59  Ark. 
232  m.  224,  83  N.  E.  815,  15  LJl.A.  151,  26  S.  W.  821,  24  L.R.A.  543  and 
(N.S.)  129;  Choen  v.  State,  52  Ind:  note  (mortgage). 
347,  21  Am.  Rep.  179  and  note;  Dnt-  1.  Dutton  v.  Simmons,  65  Me.  583, 
ton  V.  Simmons,  65  Me.  583,  20  Am.  20  Am.  Rep.  729. 
Rep. .  729  (stating  halt  repudiating  2.  Hart  v:  Lindsey,  17  N.  H.  235^ 
rule) ;  IVAntremont  t.  Anderson  Iron  43  Am.  Dee.  597^ 
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■immaterial,  take  the  position  Aat  a  mistake  in  the  middle  name  or 

initia!  is  a  variance,*  especially  in  the  case  of  a  service  hy  publica- 
ti(m.*  Still  other  coiirts,  recognizing  the  common  law  rule,  hold 
that  a  mistake  in  the  middle  initial  is  fatal  whwe  a  person  is  d^g- 
nated  only  by  initials.*  The  Massachusetts  courts  at  an  early  date 
took  the  position  that  a  double  baptismal  name  was  in  fact  but  one 
C3rristian  name  and  that  both  names  were  essential  to  a  proper  desig- 
nation of  a  penon  *  This  doctrine  has  been  followed  to  some  extent 
in  other  jurisdictions,'  it  having  been  held  tiiot  the  omission,  of  the 
middle  name  or  inititd  frmn  the  index  of  a  judgment  is  fatal  to  its 
effect  as  constructive  notice  *  and  that  an  indictment  which  omits  the 
middle  name  or  initial  is  defective  * 

5.  DeBlgHatioB  of  Penon  by  Inltialt. — While  there  are  some  nses 
sanctioning  the  use  of  initials  of  a  party  in  legal  proceedings,"^  such 
practice  is  usually  discountenanced,^*  and  the  better  view  is  that 
process  of  this  character  is  defective,'*  unless,  as  some  courts  hold, 
the  action  is  on  an  inslTunmt  signed  by  the  defendant  with  his 
initials  only.^*  Under  tiie  general  rule  a  judgment  founded  on  serv- 

S.  Kote:  132  A.  8.  R.  567.  ham,  51  Wuh.  462,  98  Pae.  21,  19 

4.  D'Aatremont  v.  Anderson  Iron  URjL(M.S.)  905. 

Co.,  104  Minn.  166, 116  N.  W.  357, 124  Notes:  132  A.  8.  S.  667,  669;  15 
A.  S.  R.  615,  15  Ann.  Cas.  114  and  Ann.  Caa.  118. 

note,  17  L.R.A.(N.S.)  236.  There  are  cases  in  these  jurisdictions 

5.  First  Nat.  Bank  v.  Haeoda  Mer-  to  the  contrary.  15  Ann.  Cas.  121 
eantile  Co.,  169  Ala.  476,  53  So.  802,  note. 

Ann.  Cas.  19126  599,  32  L.R.A.(N.S.)  8.  Crouse  t.  Mniphy,  140  Pa.  St. 
243;  Carney  v.  Bigham,  51  Wash.  452,  335,  21  Atl.  358,  23  A.  S.  R.  232,  12 
99  Pac.  2J,  19  L.R.A.(N.S.)  905  (not  L.R.A.  58;  Davis  v.  Steeps,  87  Wis. 
entirely  recognizing  common  law  rule).  472,  58  N.  W.  769,       A.  B.  R  61, 

Note:  15  Ann.  Cas.  120,  12L  23  LJI.A.  818. 

Accordingly  forgery  may  be  com-     Note :  24  L.R.A.  543. 
mitted  by  altering  the  middle  initial     9.  Note:  132  A.  S.  R.  668. 
where  a  person  is  described  by  initials     10.  Carleton  v.  Ru^,  149  Mass.  560, 
only.    State  v.  Higgins,  60  Minn.  1,  22  N.  £.  55,  14  A.  6.  R.  446,  5  L.R.A. 
61  N.  W.  816,  61  A.  8.  R.  490,  27  193  (petition  to  abate  liqnor  nniMnee). 
UR.A.  74.  Note:  132  A.  S.  R.  575. 

8.  Notes :  21  Am.  Bep.  181 ;  15  Ann.  To  be  sufficient  the  initials  mnst  be 
Cas.  121.  correctly  given.  Carney  v.  Bigham,  51 

The  later  MassacfatiBetts  cases  have  Wash.  452,  09  *Pu.  21,  19  L.ILA. 
dhown  a  disposition  not  to  adhere  close-  (N.S.)  905. 

hr  to  this  rale.  Wheeler  v.  Hanson,  But  see  Illinois  Cent.  B.  Co.  v.  Ha- 
161  Mass.  870,  37  N.  S.  382,  42  A.  senwinkle,  232  111.  224,  83  N.  E.  815, 
S.  R.  408  (varianoe  in  middle  initial  15  LJl.A.(N.S.)  129,  sustaining  eon- 
in  indictment).  demnation  proceedings  founded  on  no- 

Kote :  132  A.  8.  R.  668.  tice  to  owner  by  wrong  initials. 

7.  Loser  v.  Plainfleld  Sav.  Bank,  149     11.  Note:  132  A.  8.  R.  575. 
la.  672,  128  N.  W.  1101,  .31  L.R.A.     12.  Proctor  v.  Nance,  220  Mo.  104, 
(N,S.)  1112;  Riley  v.  Litchfield,  168  119  8.  W.  409,  132  A,  8.  B.  666  and 
Iowa  187,  160  N.  W.  81,  Ann.  Cas.  note.  ' 
1917B  172;  Dntton  v.  Simmons,  65  Mo.     Note:  14  L.R.A.  693. 
688,  SO  Am.  Rep.  729;  Camev  v.  Big-     11  Note:  132  A.  B.  B.  S74. 
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ice  by  publication  is  a  nuHity  where  tbe  d^endent  m^s  desigoatod 
uMiely  by  his  initials/*  and  a  plea  in  abatement  will  lie  to  process 
issued  in  favor  of  a  plaintiff  Buing  saerely  by  his  initials.^'  Of  course 
m  between  the  pm'ties  to  a  conveyance  ihe  use  of  initiais  ia  sufficient 
to  conve>y  title,^*  and  some  courts  have  gone  so  far  as  to  hold  the 
record  of  a  conveyance'  dgned  with  initials  to  be  sufficient  to  con- 
stitute constructive  notice.'^  And  comm^cial  paper  may  be  executed 
or  indorsed  by  one  signing  by  inltiala.^^  There  is  also  a  sufficient 
i^ompliance  with  a  statutory  requirement  that  a  certificate  of  limited 
partnership  give  the  iuU  names  of  the  partners  where  their  surnames 
and  initiate  are  given.'*  It  has  been  saggested  that  a  single  letter 
may  have  become  so  commonly  used  as  an  abbreviation  for  the  Cliris- 
tian  name,  e.  g,,  "J"  foj!  "Johia,"  that  in  view  of  other  circumstances 
it  will  be  recognisted  as  such.** 

6.  Letter  Prefixed  to  Surname  as  Christian  Name;  Presumption. — 
It  was  heAd  in  several  early  English  caies  that  though  a  vowel  may, 
a  consonant  may  not,  be  presumed  to  be  a  Christian  name.  TIiim 
distinction  was  later  repudiated  in  thai  country,  and  has  nev^r  been 
recognized  in  the  United  States,*  it  being  the  general  rule  that  it 
will  not  be  presumed  from  the  fact  that  in  the  designation  of  a  person 
a  single  letter  is  prefixed  to  his  surnnme  that  such  letter  is  the  initial 
of  his  given  name.  The  presumption  is  rather  that  such  letter  con- 
stitutes the  name.'  It  seems,  however,  that  one  taking  a  convey- 
ance signed  with  initials  is  not  justified  in  relying  on  this  rule  of 
evidence,  but  should  ascertain  his  grantor's  full  name  and  mBv  be 
chai'ged  with  notice  of  recorded  instruments  signed  in  a  different 
manner.' 

7.  Abbrevations,  Derivations  and  Corruptions. — A  court  will  take 
judicial  notice  of  abbreviations  or  corruptions  of  Christian  names  * 

14.  Proctor  v.  Nance,  220  Mo.  104,  L.R.A.  690. 

U9  S.  W.  m,  132  A.  S.  R.  555  ;      20.  Riley  v.  Litchfield,  168  Iowa  187, 
Ohlmann  v.  Clarkson  Saw  Mill  Co.,  222  150  N.  W.  81,  Ann.  Cas.  1917B  172. 
Mo.  62,  120  S.  W.  1155,  133  A.  S.  R.     1.  Note:  Ann.  Cas.  1914A  1116. 
€06,  28  L.B.A.(N.S.)  432  (diaupprov-     2.  Pfople  v.  Sflilly,  257  IB.  538, 101 
ing  Moaely  v.  Reily,  126  Mo.  124,  28  N.  E.  54,  Ann.  Cas.  1014A  1112  and 
S,  W.  895»  26  L.R.A;  721).  note:  Riley  v.  Litobfield,  168  Iowa  187, 

16.  Fisher  v.  Northnip,  79  Mich.  287,  150  N.  W.  81,  Ann.  Caa.  1917B  172. 
44  N.  W.  610,  7  I..R.A.  629.  .   Note:  14  L.R.A.  694. 

16.  bavis  V.  Steeps,  87  Wis.  472,  58  ITiere  '  is  some  oontrary  autiiozity. 
N.  W.  769,  41  A.  S.  R.  81,  d3  hS..A.  Ann.  Caa.  1914A  1116  note. 

SIS,  3.  Loser  t.  Flainfield  S&v.  Bank,  149 

17.  MiUonviUc  State  Bant  v.  Kuhnle,  la.  672,  128  N.  W.  UOl,  31  LJELA. 
50  Kan.  420,  31  Pae.  1057,  34  A-  S.  (N.S.)  1112. 

R  129  4.  Brown  v.  Piper,  91  V.  S.  37,  23 

15.  'Note:  i4.L.R.A.  693.  t.  S.  (L.  ed.)  200;  SUte  v.  Keen,  10 
19.  Laflin,  ete.,  Powder-  Co.  t.  Stevt-  N.  H.  347,  34  Am.  Dec.  162. 

ler,  146  Pa.  St.  434,  23  A,\\.  215,  14     Notes:  58  Am.  Dee.  729;  132  A.  8.  R. 
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fls  "jack"  for  "John,'**  "Tbos,"  for  "Thomas/*  "Eliza"  for  "EU?« 
beth,"  "Job."  for  " Joa^h*'  and  the  like.  It  seems,  however,  that  sucb 
An  abbreviation  trill  not  be  judicially  ifoticed,  unless  it  is  one  that  is 
universally  recognized.*  But  it  has  been  held  that  "Mike"  ia  not, 
in  law,  the  equivalent  of  "Michael,"  nor  will  the  court  judicially 
notice  the  fact  lhat  it  is  an  abbreviation.''  However,  the  identity 
between  a  full  name  and  an  abbreviation  not  judicially  known  can 
in  some  instances  be  presumed  frarti  sUrrotmding  circumstances,  e.  g., 
where  a  grantor  in  making  a  deed  signs  an  abbreviation  of  his  given 
name  and  his  given  namd  appears  iti  full  in  both  the  body  of  the 
deed  and  in  the  certificate  of  acknowledgment.*  Where  two  names 
have  the  same  original  derivation,  or  where  one  is  an  abbreviation 
or  corruption  o^  the  other,  but  both  are  taken  promiscuously  and 
according  to  common  usage  to  be  the  same,  though  differing  in  sound, 
the  use  of  one  for  the  other  is  not  a  material  misnomer.  This  is  tiue, 
for  example,  of  "Rose"  and  "Rosa,"  but  not  of  "Hwaiy"  and  "Harrj'" 
or  "May"  and  "Mary."  •  Nicknames  frequently  purport  to  state  some 
characteristic  as  "Orazy  Brown,"  but  whUe  some  cases  incline  to  the 
contrary  the  courts  generally  hold  that  such  a  nickname  does  not 
impark  notice  of  the  characteristic  described.^*  In  proceedings 
ftnmded'On  -cofiBtrootive  notice  the  defendant  should  not  be  designated 
by  a  corrupted  name  or  nickname,  and  such  a  designation  is  insuflR- 
cient  to  give  ^e  court  jurisdiction,** 

8.  Descriptive  Words;  Titles. — "Junior"  is  no  part  of  the  name  of 
a  man.  It  is  neither  the  name  of  baptism,  nor  the  name  of  his 
family.  It  is  an  addition  to  distinguish  between  two  or  more  persons 
bearing  the  same  name.**  The  same  rule  applies  to  the  suffix 
"senior."**  The  use  of  the  suffix  "jnhior"  is  sometimes  made  de> 
airable  because  of  the  rule  that  where  father  and  son  bear  the  same 
name  an  instrument  executed  in  that  name  is  presumed  to  be  made 
to  the  father,**  a  presumption  which  is  rebuttable;  **  but  even  whei'e 

669  ;  4  L.R.A.  43;  14  LJLA.  694;  17  ("Mike"  for  "Michael"). 

Ann.  Caa.  494.  18.  Johnson  v.  Ellison,  4  T.  B.  Mon. 

See  also  Abbrevutions,  toL  1,  p.  (Ky.)  526.  16  Am.  Dee.  163;  Padgett 
61:  Jmwout  No^ncB,  vol.  15,  p,  1096,  v.  Lawrence,  10  Paige  (N.  Y.)  170,  40 

6.  Note:  14  L.RA.  694.  Am,  Dec  232  and  note;  Btainard  v. 

6.  Note:  132  A,  S.  R.  570.  Stilpliin,  6  Yt  9,  37  Am.  Dee.  632; 

7.  Ohlmann  v.  Claritson  Saw  MB  Harris  t.  State,  23  Wyo.  487, 163  Pac. 
Co.,  222  Mo.  62,  120  S.  W.  1155,  133  881,  Ann.  Ohs.  1917A  1301  and  note. 
A.  S.  R.  506,  28  L.R.A.(N.S.)  432.        Notea:  21  Am.  Rep.  183;  132  A.  8. 

8.  Rnpert  v.  Penner,  36  Neb.  587,  B.  679. 


9.  Note:  132  A.  S.  R.  670,  571.  14.  Brown   v."  Benight,   8  Maek. 

10.  Notea:  41  LJt.A.  99;  48  IlR.A.  (Ind.)  39,  23  Am.  Deo.  87a 

30L  Notes :  14  L.R,A.  691, 692 ;  Ann.  Oaa. 

11.  OUmann      Clarkson  Saw  Mill  1917A  1216. 

Co-  2^2  Mo.  62,  120  S.  W.  1155,  133  IB.  Padgett  t.  Lawrence,  10  Paige 
A,  S.  R.  506,  28  L.BJl.(N.8.)  432  {N- Y.)  170, 40  An*.  Dee;  382  and  note. 


IS.  Note:  133  A.  S.  R.  680. 
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the  BufSx  is  used  it  is  not  cooclnsive  that  the  yonngest- person  bearing 
the  name  was  intended,  and  evidence  may  be  produced  to  show  who 
was  intended.**  Some  courts  have  held  that  while  the  suffix  "junior" 
is  ordinarily  no  part  of  one's  name,  yet  where  father  and  son  reside 
in  the  same  town  the  use  of  the  suffix  is  necessary  in  legal  proceed- 
ings." The  designation  "Mr."  or  "Mrs."  is  also  no  part  of  apei'son's 
iiajiie  but  is  a  mere  title.^* 

9.  Presuxdption  from  Identity  of  Name. — While  the  presumption 
has  not  heen  indulged  in  some  cases,*'  the  great  weight  of  authority 
is  to  the  effect  that  from  identity  of  names  identity  of  persons  will 
be  presumed,-*  unless,  perhaps,  the  name  is  a  very  common  one  or 
there  are  other  special  circumstances  creating  confusion  in  the  iden- 
tity.* This  rule  has  sometimes  been  recognized  by  statute,*  and  has 
frequently  been  applied  in  criuiipal,  as  well  as  civil,  proceedings.* 

10.  Cliange  of  Name. — In  tlie  absence  of  statute  a  man  lawfully 
may  change  his  name  at  will  without  proceedings  of  any  sort,  merely 
by  adopting  another  name.*  Acts  have  been  passed  in  several  juri»> 
dictions  authorizing  a  change  of  name  by  nidividuals  and  prescrib- 
ing the  proceedings  by  which  the  change  is  to  be  accomplished. 
Tliese  acta  are  in  affirmance  and  aid  of  the  common  law  lule,  and  do 
not  abrogate  it.*  It  has  also  been  provided  by  stf^ute  that  no  person 

16.  Pad^tt  T.  lAwrence,  10  Paige  See  also  Evidsnce,  vol.  10,  pp.  877- 
(N.  Y.)  170,  40  Am.  Dec.  232;  HarriB  878. 

V.  State,  23  Wyo.  487,  153  Pac.  881,  1.  Wilson  v.  Holt,  83  Ala.  528,  S 

Ann.  Cas.  1917A  1201  and  note.  So.  321,  3  A.  S.  R.  768. 

17.  Note:  132  A.  S.  R.  580.  Note:  4  L.R.A.(N.S.)  539. 

18.  Note:  132  A.  S.  E.  5?0.  But  see  17            824  note  (citing 

19.  Allin  V.  Shadburne,  1  Dana  authority  to  the  eftect  that  the  pre- 
(Ky.)  68,  25  Am.  Dec.  121  (identity  sumption  is  not  defeated  by  the  com- 
of  obligor  and  obligee  not  presumed),  monness  of  a  name). 

Note:  4  L.R.A.(N.S.)  539.  2.  Ward  v.  Dougherty,  75  CaL  340, 

20.  Wilson  T.  Holt,  83  Ala.  528,  3  17  Pac.  193,  7  A.  6.  R.  151. 
So.  321,  3  A.  S.  R.  768  (identity  of  3.  Note:  4  L.R.A.(N.S.)  539. 
person  divorced  and  named  in  speoial  4.  Manistee  Kill  Co.  v.  Hobdy,  165 
statute) ;  Ward  v.  Dougherty,  75  Ctl.  Ala.  4ll,  51  So.  87l,  138  A.  S.  R.  73; 
240, 17  Pac.  193,  7  A.  S.  R.  151  (gran-  Loser  v.  Plainfield  Sav.  Bank,  149  la. 
tor) ;  HoweU  v.  Mandalbaum,  160  la.  672, 128  N.  W.  1101,  31  L.R.A.(N.S.) 
119,  140  N.  W.  397,  Ann.  Cas.  1915D  1112;  Smith  v.  United  States  Casualty 
349;  Atwood  v.  Sault  St.  Marie  Light,  Co.  197  N.  Y.  420,  90  N.  E.  047,  18 
etc.,  Co.  148  Mich,  224,  111  N.  W.  747,  Ann.  Cas.  701  and  note,  26  L.R.A. 
118  A.  S.  R.  576  (identity  of  officer  of  (N.S.)  1167;  Roberts  v.  Mosier,  35 
defendant  served  with  process  and  Okla.  691,  132  Pac.  678,  Ann.  Cas. 
plaintiff's  assignor) ;  Qeer  Missouri  1914D  423  and  note;  Laflin,  etc.,  Pow- 
Lumber,  etc,  Co.,  134  Mo.  85,  34  S.  W.  der  Co.  v.  Steytler,  146  Pa.  St.  434,  23 
1&99, 66  A.  S.  R.  489;  Rupert  v.  Pen-  Atl.  216, 14  L.R.A.  690  and  note. 

ner,  35  Neb.  587,  53  N.  W.  598,  17  Notes:  21  Am.  Rep.  182;  132  A.  S. 

LJI.A.  824  end  note;  Jackson  v.  King,  R.  571;  2  Ii.R.A.(N.S.)  1089;  L.B^. 

5  Cow.  (N.  T.)  237,  15  Am.  Deo.  468  1015D  982. 

^identity  of  ancestor  and  patentee).  5.  In  re  Taminosian,  97  Neb.  514, 

Note:  5  L.R.A.(N:a)  539.  150  N.  W.  824,  Ann.  Cas.  1917A  435 
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shall  change  his  or  her  name  except  in  the  manner  provided  by  law, 
the  declared  purpose  of  which  provision  is  the  prevention  of  fraud, 
and  as  such  it  is  a  legitimate  exercise,  of  the  police  power.*  Under 
a  statute  requiring  su£Qcient  and  reasonable  cause  to  be  given  for  a 
change  of  name,  a  decree  is  not  a  matter  of  right  but  of  judieiul 
discretion.' 

11.  Fktitions  or  Assumed  Karnes. — ^It  is  merely  a  custom  for  per- 
sons to  assume  the  uaiuea  of  their  parents,  but  it  is  not  obligatory  nor 
punishable  to  adopt  another  name ;  hence  it  is  generally  held  that  a 
person  may  adopt  any  name  in  which  to  transact  business,  and  may 
sue  and  be  sued  by  such  name.^  Since  the  object  and  purpose  of 
describing  a  person  by  his  name  is  to  identify  him,  the  general  rule 
is  that  one  may  be  designated  in  legal  proceedings  by  the  name  by 
which  he  is  commonly  known,  although  not  hia  true  name.*  This 
rule  does  not  require  that  he  should  be  known  by  one  name  equally 
as  well  as  by  the  other,  but  only  that  he  be  known  by  both."  Again, 
,a  contract  or  obligation  may  be  entered  into  by  a  person  by  any  name 
he  may  choose  to  assume.  All  that  the  law  looks  to  is  the  identity 
of  the  individual,  and,  when  that  is  ascertained  and  clearly  estab- 
lished, the  act  will  be  binding  on  him  e^d  on  others.^'  A  person 
may  even  make  the  name  and  signature  of  another  virtually  his  own, 
by  using  or  allowing  it  to  be  used  as  such  in  the  course  of  his  busi- 
ness,'* and  such  a  ease  is  not  within  a  statute  prohibiting  the  doing 
of  business  under  an  assumed  name  without  filing  a  certificate.^' 

and  note;  Smith  t.  United  States  Cas-  Tradeharks,  Trade  Naioes  Ain>  Uir- 

ualty  Co.,  197  N.  Y.  420,  90  N.  E.  947,  fair  CoMPEnrrnoN. 

18  Ann.  Cas.  701  and  note,  26  L.R.A.  9.  Dutton  v.  Simmons,  65  Me.  583, 

(N.S.)   1167  and  note;  Laflin,  etc.,  20  Am.  Rep.  729. 

Powder  Co.  v.  Steytler,  14e  Pa.  St.  Notes:  132  A.  S.  R.  572  ;  2  L.R.A. 

434,  23  Atl.  215,  14  L.R.A.  690.  (N.S.)  1089. 

Notes:  21  Am.  Rep.  182;  2  L.R.A.  In  liOuisiana  the  petition  in  an  ae- 

(N.S.)  1089;  LJKJl.1915D  983;  Ann.  tion  mtut  give  t^e  name,  surname,  and 

Cas.  1914D  428.  place  of  residence  of  the  pUintifiE, 

6.  Note:  18  Ann.  Cas.  704.  which  is  held  to  mean  his  true  name 

An  early  statute  in  France  prohib-  and  to  preclude  a  suit  in  a  "fictitious 

ited  a  change  of  name,    Roberts  v.  riame."   De  Reuses  v.  His  Wife,  115 

Mocder,  36  Okla.  691,  132  Pac.  678,  La.  675,-39  So.  805,  6  Ann.  Cas.  893, 


7.  In  re  Xaminosian,  9T  Neb.  514,     10.  Note:  132  A.  S.  B.  573. 
150  N.  W.  824,  Ann.  Gas.  1917A  435     11.  Scanlan  t.  Grimmer,  71  Minn. 


8.  Banmeister  t.  Markham,  101  Ky,     Xote:  LJt.AJ9l5D  983. 
122,  39  S.  W.  844,  41  S.  W.  816.  72     18.  Pease  t.  Pease,  35  Conn.  131, 95 
A.  S.  B.  807  (aotum  by  actress  under  Am.  Dec.  225. 


Ann.  Gas.  19140  423. 


2  L.R.A.(N.S.)  1089. 


and  note. 


S51,.74  N.  W.  146,  70  A.  8.  B,  326. 


stage  nama). 

Note:  132  A.  S.  B.  671. 
As  to  ammed  bnsineBB  names,  see 


18.  Robinovits  t.  HamiH,  44  Okla, 
437,  144  Pae.  1024,  LILA JfilfiD  96L 
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II.  Idem  Sonans 

12.  In  ,  General. — The  term  "idem  sonans"  means  sounding  the 
same.  On  account  of  the  arbitrary  orthography  and  pronunciation 
given  to  proper  names,  and  on  account  of  the  variant  spelling  of 
names  resulting  from  ignorance,  the  courts  have  formulated  the 
doctrine  of  idem  sonans.  The  use  of  a  name  is  merely  to  deagnate 
the  person  intended;  and  that  object  is  fully  accomplished  when  the 
name  given  to  him  has  the  same  sound  with  his  teue  name."  Hence 
in  legal  proceedings  a  mistake  in  spelling  the  name  of  a  party  is 
immaterial  if  both  modes  of  spelling  have  the  same  sound."  This 
doctrine  as  applied  to  slight  variations  in  spelling  has  been  placed 
on  tiie  ground  de  minimis  non  curat  lex.'*  The  test  is  alwa^  whether 
the  sound  of  the  variant  spelling  is  the  same.*'  Names  are  idem 
sonans  if  the  attentive  ear  finds  difficulty  in  distinguishing  them 
when  pronounced,  or  common  and  long  continued  uaage  has  by 
corruption  or  abbreviation  made  them  identical  in  pronunciation. 
And  it  is  not  necessary  that  they  should- be  spelled  ^ike  if  the 
pronunciation  is  the  same.*®  FrequMitly  the  question  whether  names 
are  idem  sonans  depends  on  the  manner  in  which  the  syllables  are 
accented."  .  Where  the  apelKng  of  a  name  is  the  vulgar  pronunciation 
of  the.  true  name  the  doctrine  of  idem  sonans  applies.**  It  has  be«i 
deemed  not  sufficient,  however,  that  two  names  are  ordinarily  pro- 
nounced so  nearly  alike  as  hardly  to  be  distinguishable.'  When  the 
name  is  a  foreign  one,  tiie  variance  of  a  letter  which,  acodrding  to* 

14.  Note:  100  A.  S.  R.  322.  Hospital  v.  Dasso,  158  Cal.  698,  96 

16.  Moore  v.  Allen.  26  Colo.  197,  57  Pac.  355,  15  Ann.  Cas.  910,  18  L.R.A. 

Pac.  698,  77  A.  S.  R.  255;  Bames  v.  (N.S.)  643;  Moore  v.  AUen,  26  Colo. 

People,  18  III  52,  65  Art.  Dee.  699;  197,  57  Pac.  698,  77  A.  8.  R.  255; 

Miltonvale  State  Bank  v.  Kufanle,  50  Schoonhoven  v.  Gk>tt,  20  lU.  46,  71 

Kan.  420,  31  Pac.  1057,  34  A.  S.  R.  Am.  Dec.  247;  Kreitz  v.  Befarensmey- 

129;  Hart  v.  Lindsey,  17  N.  H.  235,  er,  125  lU.  141, 17  N.  E.  232,  8  A.  S. 

43  Am.  Dec.  597;  State  v.  Patterson,  R.  349;  State  t.  White,  34  S.  C.  59^ 

24  N.  C.  346,  38  Am.  Dec.  699;  Pills-  12  S.  E.  661,  27  A.  S.  R.  783. 

bury  V.  Dugan,  9  Ohio  117,  34  Am.  18.  Maier  t.  Brock,  222  Mo.  74,  120 

Dec.  427;  State  v.  White,  34  8.  C.  59,  S.  W.  1167,  17  Ann.  Caa.  673.  133  A. 

12  S.  E.  661,  27  A.  8.  R.  783;  Rowan  S.  R.  513. 

V.  SUte,  57  Tax.  Crim.  625, 124  S.  W.  19.  Edmondson  t.  Stote,  17  Ala. 

668,  136  A.  S.  B.  1005;  Pitsnogle  t.  179,  62  Ani.  Dec.  169. 

Com.,  91  Va.  808,  22  S.  E.  351^  50  SO.  Sdtooler  v.   Aaheist,   1  Litt. 

A.  .S:  B.  867;  KeUy  t.  Kuhnhawen,  (Ey.)  216, 13  Am.  Deo.  232  .("JoEder** 
51  Wash.  193,  98  Pw.  603,  130  A.  B.  for  "Josiah"). 

B.  1093.                                '  1.  Donnell  v.  United  States,  Morris 
Notes:  13  Am.  Dec.  233;  100  A-  S.  (la.)  141,  39  Am.  Dec.  457  (holdinsf 

R.  322;  13  L.R.A.  541.  Donald  not  idem  sonans  with  Donnel). 

16.  ^iHcerson  v..  State,  13  Mo.  91,  But  see  Barnes  v.  People,  18  HI.  52, 
53  Am.  Dee.  IST*.  '  65  Am.  Dec  699,  holding  Dngmld  idem 

17.  Edmnndsoh  t.  State,  17  Ala.  sonans  with  Don^aL 
179,  62  Am.  Dee:  IW;  Napa  State 
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the  pronundation  of  that  language,  tctocs  not  ytxj  tile  sound  is  not 

a  misnomer,  as  Petris  for  Petrie  *  Letters  that  are  not  sounded  need 
not  be  named  in  reading,  but  may  be  passed  over  as  silent  letters,  and 
the  omiasion  of  dient  letters,  aco(»rding  to  the  doctrine  (rf  idem  sonans, 
does  not  constitute  a  vorianee  or  miaacMner.*  Since,  in  modem  days 
the  surname  has  become  the  principal  name,  instead  of  the  Christian 
name,  and  since  surnames  hove  become  comparatively  well  settled, 
courts  will  not  allow  the  same  variety  in  spelling  as  was  allowed  in 
more  ancient  tim^,  when  Sanders,  Sanderson,  Allison,  and  Elliscm 
might  have  all  been  treated  as  one  name,  Alexanderson.^  There  are 
many  cases  where  it  is  hdd  tiiat,  notwithstanding  the  doctrine  of 
idem  sonans  does  not  strictly  «pTp\j,  yet  the  doctrine  of  interchange- 
ability  of  names  applies  as  in  the  case  of  Celestia  and  Celeste.* 

13.  Application  of  Doctrine  to  Constructive  Service.«Since  the 
method  of  obtaining  jurisdiction  over  one's  person  or  property  in  an 
action  commenced  by  substituted  or  constructive  service  of  process 
is  exceptional,  and  in  derogation  of  any  common  law  method  of 
procedure,  some  courts  take  the  position  that  no  presumptions,  in 
order  to  make  good  the  ser\ice,  should  be  indulged  that  are  not  strictly 
and  clearly  warranted  by  the  law  sanctioning  such  practice,  'and  that 
if  the  service  of  such  process  is  made  under  the  wrong  name,  the 
service  will  not  be  validated  by  a  resort  to  the  doctrine  of  idem  sonans.* 
Other  courts  take  a  more  libo^  view  and  apply  the  general  doctrine 
of  idem  sonans  to  service  by  publication.'  Still  other  courts  take  the 
position  that  where  the  summons  is  served  by  publication,  the  true 
test  should  not  be  whether  the  names  are  strictly  idem  sonans — 
sound  the  same  to  the  ear  when  pronounced — but  whether  they  look 
substantially  the  same  in  print.  If  the  variation  is  hot  such  as  to  mis- 
lead the  defendant  or  his  friends  or  acquaintances  it  should  not  be 
held  fatal* 

2.  Kreits  v.  BehrenBmeyer,  125  SL  Mo.  50b,  168  S.  W.  676,  SQ  I1.R.A. 
141,  17  N.  £.  232,  6  A.  S.  R.  349;  (N.S.)  937.  See  also  Thonuly  v. 
Hart  V.  linasey,  17  N.  H.  235, 43  Am.  Pz«dtwe,a31  la.  89|  96  N.  W.  728, 100 
Dee.  567.  A.  S.  B..317  and  note. 

Notes:  100  A.  S.  B.  380;  13  LBJL     Note:  100  A.  S.  B.  333  at  seq. 
541.  And  see  FsodSS. 

8.  Hart  V.  liadmy,  17  N.  H.  235,  Some  eourts  have  refosed  to  apply 
43  Am.  Des.  597.  th»  iral»,iii£  idem  sonans  to  tax  pro- 

4.  Uym  V.  Faga^i  39  Pib  8t  429,  eeedings,  Teqniring  the  same  itrictavai 
80  Am.  Dee.  884.  'aa  in- the  eaw  of  eonstnietiyA-  aernea 

5.  State  T.  Williams,  68  Ark.  241,  of  proeeaB.  100  A.  B.  B.  336  nqte. 
67  S.  W.  792,  82  A.  8.  R.  28&  7.  Notes:  80 lJLA.(N.a)  123, 124; 

8.  Httbner  .T.  BeieUioff,  103  U.  868,  .L,BJ1.1916B  1152. 
73N.W.04O,64A.S.B.191;8choea-  :  .8.  -0rd6an       QnimiB,  118  iCinn. 
ftid  V.  Bonxne,  159  Miefa.  139, 123  N.  117,  130  N.  W.  575,  10^  Ii.H.A. 
W. '687,  Se  LJtA.<M.S.)  122  and  lOUtR  1149,  afi^mad  334  U.  S.  386,  84 
«oU.  And  aee  UTara  v.  Da  lide,  260  S.  Gt  779, 68  U.  S.  (L.  ad.)  1^.^ 
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14.  AppUcatiim  «f  Doctrine  to  Recorded  Iflstnuneats. — ^It  is  well 

settled  that  the  fact  that  one  conveys  land  by  a  name  somewhat  dif- 
ferent from  that  by  which  he  was  described  in  Ute  recorded  inatru- 
ment  by  which  he  obtained  title  does  not  prevent  his  grantee  from 
taking  title,  the  identity  of  the  grantor  as  the  title  holder  being  pre- 
sumed if  the  names  are  idem  eonans,  and  being  a  matter  of  proof  if 
they  are  not,  and  accordingly  the  marketability  of  the  title  is  not 
affected  therel^.*  Some  courts  have  applied  the  rule  of  idem  aonans 
to  instruments  operating  as  constructive  notioe."  Other  courts  have 
held  that  the  doctrine  cannot  be  applied  to  recorded  instruments,  aa 
the  record  addresses  itself  to  the  eye  and  not  to  the  ear.^^  Under  the 
latter  doctrine,  however,  it  seems  that  where  two  names  appear  to 
the  eye  to  be  identical,  though  varying  in  spelling,  the  doctrine  may 
be  applied.^*  And,  if  a  recorded  instrument,  though  erroneously 
naming  the  person  whose  property  is  affected  thereby,  is  sufficient 
to  put  a  reasonably  careful  searcher  of  the  record  on  inquiry  as  to 
whether  it  affects  the  chain  of  title  in  which  he  is  interested,  it  ia 
constructive  notice  to  him.**  Accordingly  where  the  first  letter  of  a 
name  is  the  same  and  there  is  merely  a  variation  in  one  letter  which 
ia  frequently  made  with  similar  names  in  the  locality,  an  abstracter 
should  search  for  both  forms  of  spelling.*^ 

15.  Evidence  as  to  Idem  Sonans;  Question  of  Law  or  Fact. — When 
there  is  a  generally  received  English  pronunciation  of  the  names  aa 
one  and  the  same,  and  the  difference  in  sound  is  so  slight  as  to  be 
scarcely  perceptible,  the  doctrine  of  idem  sonans  may  be  applied 
without  the  aid  of  extrinsic  evidence,  but  where  there  is  a  doubt  as 
to  the  similarity  of  the  pronunciation  of  the  names  in  controversy, 
whether  they  are  idem  sonans  becomes  a  question  of  fact  to  be 
determined  by  evidence  of  the  pronunciation.**  Usually  the  ques- 
tion whether  the  doctrine  of  idem  sonans  applies  to  the  name  of  a 
person  as  set  forth  in  a  pleading  so  as  to  avoid  a  charge  of  variance 
is  one  of  fact  for  the  jury.**  Where,  however,  the  issue  is.  free  from 

9.  Howard  v.  Twibell,  179  Ind.  67,     As  to  the  «flest  of  neords  or  notise 

100  N.  £.  372,  Ann.  Cas.  Wi6G  93  and  generally,  see  Reoobds. 


10.  Miltonvale  State  Bank  v.  Eobnle,  193,  98  Pae.  603,  130  A.  S.  B.  1095. 
90  Kan.  420,  31  Pac.  1067,  34  A.  S.  R.     Note:  100  A.  8.  B.  338. 
129  (ehattel  mortgage;  Johnson  held     18.  Note:  Ann.Cas.-1916G  99. 


11.  Boyd  T.  Boyd,  138  la.  699,  104  80  Am.  Dee.  534  and  note  ("Bobb"  fior 

N.  W.  798,  111  A.  S.  B.  216  (diflei^  "Bubb"). 

enee  in  first          ;  Heih'  Appeal,  40  16.  Note:  100  A.  S.  B.  341. 

Pa.  St.  463,  80  Am.  Dec.  590;  Cronae  16.  State  v.  Wiitiami,  68  Aik.  241, 

V.  Murphy,  140.  Pa.  St.  335,  21  AtL  57  8.  W.  792,  82  A.  S.  B.  288 ;  DonneU 

368,  23  A.  8.  B.  232, 12  L.RA..  58.  v.  United  States,  Moiris  (la.)  141, 

Notes:  100  A.  8.  B.  338;  Ann.  Cas.  39  Am.  Dec  467;  Weitsd  t.  State,  28 


note. 


IS.  Kelly  V.  Kuhnhauaen,  61  Wash. 


idem  sonans  as  Jofaxnton). 


1916C  98. 


Tex.  App.  528,  IS  8.  W.  861,  U 
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doubt  it  may  be  detenniiied  by  the  court  ft  qiMstien  of  Inw."  If 
the  variant  spellings  necessarily  sound  alike  the'  question  is  one  of 
law,  but  if  not  the  question  is  on*  of  fact.^* 

16.  lUustration  of  Doctrine  OeneioUy. — It  may  be  said,  gener- 
ally, that  the  lettras  "d"  and  "t"  in  a  name  are  convertible  and  the 
use  of  either  in  place  of  tiie  other  is,  as  a  rule,  harmless,  Uie  name 
under  either  ^lUng  being  idem  sonans.'*  ThMie  are  instances,  how- 
ever, where  the  pronounciation  is  varied  by  the  use  of  "d'*  instead 
of  "t,"  and  vice  versa,  in  which  case  the  names  are  not  idem  sonans.*^ 
While  there  are  cases  holding  that  the  addition  or  omission  of  a 
final  "a"  to  a  name  is  immaterial  under  the  doctrin,e  of  idem  sonana  ^ 
the  wught  of  authority  is  to  ^e  conteary.*  The  variety  of  namee 
which  Uie  courts  have  passed  upon  to  determine  whether  they  are 
idem  sonans  is  great*  Names  which  have  been  held  to  be  idem 
Bonans,  and  not  to  be  such,  are  set  forth  in  the  two  succeeding 
paragraphs. 

17.  Names  Held  Idem  Senans. — Among  the  names  which  have 
been  held  idem  sonans  are  the  following:  "Benani"  and  Benoni,"  * 
"Blunt"  and  "Blount,"  »  "Bobb"  and  "Bubb,"  •  "Conada"  and  "Ken- 
nedy," »  "Crite"  and  "Kreitz,"  •  "Deadema"  and  "Biadema,** »  "Du- 
gald"  and  "Dougal," "Edmindaon"  and  "Edmundson," "  "Ed- 
mond"  and  "Ed.,""  "Edward"  and  "Edwin,""  "Faust"  and 

S.  R.  866;  PitsQOgle  v.  Com.,  91  Va.  3.  Kote:  Aim.  Cas.  1913B  1252  et 
808,  22  S.  E.  351,  50  A.  S.  B.  867.  seq. 


17.  State  V.  WilUaioa,  68  Ark.  241,  alphabetieal  list  of  names  which  have 
57  S.  W.  702,  92  A.  S.  R.  288;  Pits-  been  passed  upon  by  the  eonrts. 
iiogle  V.  Com.,  91  Va.  808, 22  S.  £.  351,     4.  Kowan  v.  State,  57  Tex.  Crim. 


19.  Hapa  State  Hospital  v.  Dasao,  6.  Myer  v.  Fef^aly,  39  Pa.  St  429, 

153  Cal.  ^8,  96  Pac.  355, 15  Ann.  Cas.  to  Am.  Dec  634. 

910  and  note,  18  L.R.A.(N.S.)  643  and  -  .7.  State  v.  White,  34  S.  C.  59,  12 

note  ("Taaso"  and  "Dasso"  held  idem  S.  B.  611,  27  A.  S.  R.  783. 


Fo,  Afi  o,         ooj.,  tjv  jx 

Note:  100  A.  8.  R.  343. 


See  100  A.  S.  B.  344  note,  for 


50  A.  8.  R.  867. 

Note:  100  A.  S.  R.  343. 

18.  Note:  100  A.  S.  R.  343. 


625, 124  S.  W.  668, 136  A.  8.  R.  1005. 

5.  Howard  t.  Twibell,  179  Ind.  67, 
100  N.  E.  372,  Ann.  Cas.  1915C  93. 
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"Foust,"  "  "Porris*'  and  "Fairis,"  »  "Johnuon"  and  "Johnston,"  " 
"Josier"  and  " Josiali," "  "July"  and  "Julia,""  "KelUer"  and 
"Kealiher,""  "Meyer"  and  "Maier,""  "Penryn"  and  "Penny- 
rine,"»  "Pillfi*^"  and  'TiUsbury,"«  "Serolda"  and  "Z««lday,"» 
"Staunton"  and  "Stanton,"*  "Tilter"  and  "TiUor,"»  "WUkereon" 
and  "Wilkinson."  • 

18.  Names  Held  Not  Idem  Sonana.— Among  the  namee  which  have 
been  held  not  to  be  idem  sonana  are  the  fdJowinfc:  "Burke"  and 
"Bauks,"'  "Dunton"  and  "Denton,"*  "Fraude"  and  "Freude,"» 
"Guilfuss"  and  ■  "Geilfuas,"  "Hawthorn"  and  "Hanthorn/' " 
"Hesse"  and  "Hesser," "  "Joist"  and  "Yoeat," "  "Keesel"  and 
"Keisel,""  "Lane"  and  "Leane," »  "Milbra"  and  "MUbum," » 
"Schoonover"  and  "Schoonoven,"  "  "Shea"  and  "O'Shea,"  "  "Shef* 
fey"  and  "Cheffey,"  »  "Trayar"  and  "Troyer,"«  "WilUam"  and 
"Willia."  » 


14.  Fanst  t.  United  States,  163  U.  139,  123  K.  W.  587,  80  LJLA.(N.S.) 

S.  452,  16  S.  Ct.  1112,  41  U.  S.  (L.  122. 

ed.)  224.  9.  Weitzel  v.  State,  28  Tex.  App. 

16.  Lyne  t.  Sanford,  82  Tex.  58,  19  523,  13  S.  W.  864»  10  A  S.  R.  855 


S.  W.  847,  27  A.  S.  B.  852. 


16.  MUtonvale  State  Bank  t.  Ku-  nans). 


(question  for  jniy  wbetber  idun  ao- 


hnle,  50  Kaa.  420,  31  Pie.  1057,  34 
A  S.  B.  129. 

17.  Schooler  v.  Asherst,  1 
(Ky.)  216,  13  Am.  Dee.  232. 


10.  Ordean  t.  Granuis,  118  Minn. 
117,  136  N.  W.  575, 1026,  L.BA.1915B 

Utt.  1149. 

11.  Man  r.  Hanthorn,  148  U.  S. 


18.  Dickson  v.  State,  34  Tex.  Grim.  172,  13  S.  Ct  608,  37  U  S.  (U  ed.) 
1,  28  S.  W.  815,  30  S.  W.  807,  53  A.  S.  410. 

B.  694.  12.  Aetna  Life  Ins.  Co.  v.  Hesser,  77 

19.  Millett  V.  Blake,  81  Me.  531,  18  la.  383,  42  N.  W.  325, 14  A.  S.  B.  297, 
Atl.  293,  10  A.  S.  R.  275.  4  L.tt.A.  122. 

20.  Maier  v.  Brock,  222  Mo.  74, 120  13.  Hells'  Appeal,  40  Pa.  St.  453, 
S.  W.  U67, 133  A.  8.     613, 17  Ana.  80  Am.  Dec  690. 

Cas.  673.  14.  Hubner  r.  Reiekboff,  103  la. 

1.  Elliott  V.  Knott,  14  Md.  121,  74  368,  72  N.  W.  540,  64  A.  8.  B.  191. 
Am.  Deo.  519,  16.  Qeer  v.  Missouri  Lnmber,  etc., 

2.  Pilhbury  v.  Dogan,  9  Ohio  117,  Co.,  134  l^o.-85,  34  8.  W.  1099,  56 
34  Am.  Dec.  427.  A  S.  B.  489. 

8.  Cartwright  t.  McGown,  121  "BH  16.  Milbra  t.  SIoss-ShefBeld  Sted, 

388, 12  N.  E.  737,  2  A.  S.  B.  105.  etc.,  Co.,  182  Ala.  622,  62  So.  176,  46 

4.  People  T.  Spoor,  236  111.  230,  85  L.R.A.(N.S.)  274. 

N.  B.  207,  126  A.  8.  B.  197,  14  Ann.  17.  Scboonhoven  t.  Gott,  20  HL  46, 

Cas.  638.  71  Am.  Dee.  247. 

6.  Eelly  T.  Kohnhaaaea,  51  Wash.  18.  Clary  t.  O'Shea,  72  ISbaa.  106, 

193,  89  Pac.  603,  130  A  S.  R.  1095  76  N.  W.  U6,  71  aTs.  E.  465. 

(Bimilat  to  eye).  19.  Boyd  v.  Boyd,  128  la.  699,  104 

6.  WUkerson  r.  State,  13  Mo.  01, 63  N.  W.  798,  Ul  A.  8.  R.  215. 

Am.  Dee.-1B7.  Set  also  Jhdiovvxhts  20.  I^yer  t.  Woo^  96  Ho.  478, 

AND  iKioiaunONB)  toL  14,  pp.  207-  10  S.  W.  42,  9  A  S.  R.  367. 

a08;  BuMsnra.  1.  Thoniilf     Pzeiitioe,  121  la.  80, 

7.  CoUina  v,  Bali,  80  Tot.  259,  17  96  N.  W.  7^,  100  A.  S.  a  317.  Sea 
8.  W.  614, 27  A.  S.  R.  877.  also  Ijsmaaaatm  ahd  Ximsiunova, 

5.  Sdioenfeld      Bonzne,  169  Mieh.  vol.  1^  pp.  207-208;  Plbudm. 
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NATIONAL  BANKS 

Se«  Banks,  toL  8,  p.  66S. 


NATURAL  GAS 

8m  CUi,  toL  12,  p.  862;  Mm,  toL  18,  p.  laoOb 


NATURALIZATION 

Sot  Auwrfl,  voL  1,  p.  847. 


NAVIGABLE  WATERS 


NAVY 

8n  MtuvAsr,  ToL  18,  p.  1010. 

139»-'  - 


NE  EXEAT 


I.  GbNZRAL  PBIKCIPLBS  GoVBKVINfit  U&E  OW  Wbit 
n.  FoBiiALiTiES  Incident  to  Use  of  Writ 


I.  General  Principles  Governing  Use  of  Writ 

1.  FnnetioDS,  Nstnre  and  BiOxxry  H  VfHt 

2.  Jniisdiotion 

3.  Abolition  if  Wxit 

4  Commeneeiuent'  of  Suit  as  Prexeqnisitej  Departure  fnka  0Ute 

6.  PersoDB  Subject  to  Writ 

6.,  Katnre  of  Claim  to  Support  Writ 

7.  Cases  of  Concurrent  Jurisdiction 

8.  Divorce  and  Alimony  Suits 

9.  Accounting  and  Other  Proceedings 

10.  Necessity  that  Claim  Be  Liquidated  and  Due 

11.  Discretion  of  Couztas  to  Granting  Writ 

n.  Formalities  Incident  to  Use  of  Writ 

12.  Applicati<}n  for  Writ 

13.  Affidavit  in  Support  of  Application 

14.  Showing  of  Intention  to  Leave  Jurisdiction 

15.  Showing  of  Nature  of  Claim  Sued  on 

16.  Isauanee  and  Service  of  Writ ;  Bond  of  Complainant 

17.  Execution  of  Writs;  Giving  Seeniify 

18.  Form  of  Bond;  Peiiormance 

19.  Disehaige  of  W<it*  ■  * 


I.  Gbnbrai.  Fbxnciplbs  Govbsninq  Use  of  Wbit 

1.  FanctionSf  Nature  and  History  of  Writ. — ^Ne  exeat  is  a  writ  in 
common  use  in  equity,  and  issaes  to  restrain  a  person  from  going 
beyond  the  oonfinee  of  the  country,  or  more  especially  from  going 
beyond  the  limits  of  the  jurisdiction  of  the  court,  until  he  has  satis- 
fied the  plaintiff's  claim  or  lUff  givw  bond  for  the  satisfaction  of 
the  decree  of  the  oourt;  *  and  it  is  sometimee  aaid  to  be  in  the  nature 

1.  Lamar  t.  Lamar,  123  Oa.  827,  61  Cas.  204;  Bamsay  t.  Joyee,  UelCnL 
8.  E  763,  107  A.  S.  R.  160,  3  Ana.  Eq.  (8.  C)  286,  97  Am.  Dee.  660; 
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of  eqoitabla  bail.*  Originally  H  was  a  high  prerogative  writ^  iasaed 
for  state  or  political  purpose  to  forbid  a  subject  to  d^art  from  tbe 
realm,*  and  was  founded  on  the  idea  that,  since  every  man  was 
bound  to  defend  the  Mng  and  his  realm,  the  kix^  might,  as  part 
of  the  prerogative  of  the  crown,  command  any  man  not  to  go  beyond 
the  seas  or  out  of  the  realm.*  While  the  writ  was  at  first  coniined 
to  state  affairs,  it  was  afterward  extended  so  as  to  be  used  by  the  court 
of  equity  in  civil  disputes;*  and  it  is  not  in  this  age,  and  certainly 
not  in  &e  United  States,  looked  on  as  a  prerogative  writ  but  as  a 
mere  ordinary  process  of  a  court  of  etjuity,  Ksued  upon  cause  shown, 
to  restrain  a  party  from  leaving  the  state.*  It  is  sometimes  spoken 
of  as  a  provia<»aal  ranedy.  But  it  is  more  than  a  mere  provisional 
mnedy,  in  tiie  sense  that  it  can  be  issued  only  pmding  the  suit,  and 
must  expire  oa  tiie  rendition  of  judgment  It  may  be  provided  for 
in  the  ihial  decree;  and  it  will  continue  in  force  until  dissolved  by 
the  eourt,  or  the  judgment  is  satisfied,  or  proper  security  is  given.' 
Though  pHmarily  a  personal  writ  and  intended  to  enable  the  court 
to  retain  jurisdiction  over  the  defendant,  the  removal  of  property 
by  the  defendant  may  be  retrained  as  an  incident  to  ^e  granting 
of  the  writ.*  The  date  of  the  introdnction  of  the  writ  is  uncertain. 
According  to  Beames  and  Fitzherbert,  it  was  used  during  the  reign 
of  the  senmd  Henry ;  but  being  contoory  to  the  absolute  n^st  of  free 
locomotion  as  taught  by  the  common  law,  its  use  was  done  S,way 
with  by  the  M^na  Charta,  except  in  times  of  war.  From  the  reign 
of  King  John  to  that  of  Edward  I.,  it  was  occasionally  resorted  to, 
and,  as  instances  of  ite  issuance  during  that  time  have  been  defi- 
nitely aseertained,  this  period  has  been  fixed  by  some  writers  as  that 
which  witnessed  the  creation  of  the  writ.  Not  only  is  the  origin 
of  the  writ  lost  in  obscurity,  but  the  time  when  it  was  first  diverted 

Dean  v.  Smith,  23  Wis.  483,  99  Am.     S.  HeOee  v.  McQ«e,  8  Qa.  295,  62 

Dec  19B.  Am.  Dee.  407;  Lamar  v.  Lamar,  123 

Notes:  14  Am.  Deo.  560;  118  A.  S.  Oa.  827,  51  S.  K  763,  107  A.  8.  R. 

B.  989;  7  L.B.A.  396.  '  169,  3  Ann.  Cas.  294. 

See  also  Aliixoirr,  vol.  1,  p.  888.         Notes:  14  Am.  Dec.  560;  118  A.  S. 

2.  HeOee  r.  McOee,  8  Oa.  295,  62  R.  989  ;  7  LJEIA.  396. 
Am.  Dee.  407;  MiteheU  v.  Bnndi,  2     4.  Note:  118  A.  S,  B.  989. 
Paige  (K,  T.)  606,  22  Am.  Dee.  660     6.  McGee  v.  McG«^  8  Oft.  295,  63 

and  note;  DeBivaflnoIi  v.  Corsetti,  4  Am.  Dee.  407. 
Paige  (M.  T.)  264,  25  Am.  Dec.  532;     Note:  U8  A.  S.  B.  989. 
Brown  t.  Haff,  5  Paige  (N.  T.)  235,     6.  Lamar  v.  Jjamar,  123  On.  82f7,  51 

28  Am.  Dec.  426;  Rhodes  v.  Cousins,  S.  B.  763,  107  A.  S.  B.  160,  3  Ann. 

6  Bafld.  (Va.)  188,  W  Am.  Dec.  715;  Cas.  294;  Gibert  v.  Colt,  1  Hopk.  (N. 

Deaa  v.  Smith,  23  Wis.  483,  99  Am.-  T.)  496, 14  Am-  Dee.  557  and  note. 
Dec.  198;  Dandor  v.  Boaeabng,  130     Notes:  118  A.  B.  B.  $89;  7  L.B.A. 

Wis.  22,  109  N.  W.  926, 118  A.  8.  R.  396. 

986  and  note.  7.  Note:  118  A.  6,  ft.  999. 

^otes:  14  Am.  Dec.  560;  7  L.R.A     8.  Bamsay  v.  Joyise^  MeWW.  Bq. 

396;  3  Ann.  Cas.  296.  (S.  CO  236,  37  Am.  Dee:  650.  - 
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from  its  office  as  an  instrameat  of  the  crown,  to  sulA^rvd  the  idteresia 
of  private  individuals,  ia  also  a  matter  of  speculation..  It  is  generally 
thoui^t  that  und«r  the  reign  of  Queen  Elisabeth,  ne  exeat  wbs  first 
made  use  of  as  a  remedial  process  in  enforcing  rights  in  chancery. 
And  the  frequency  with  which  it  was  applied  to  render  effective 
equit^le  demands  in  succeeding  years  caused  this  writ  to  be  made 
the  subject  of  one  of  Lord  Bacon's  ordinances.* 

2.  Jurisdiction. — ^Writs  of  ne  eseat  usually  issue  out  of  courts  of 
chancery  or  tribunals  having  equitable  jurisdiction;  hence  a  justice 
of  the  peace  has  no  authority  to  issue  tiie  writ'^  In  En^and  the 
court  of  chancery  alone  had  power  to  issue  ilM  The  federal  ooorte 
have  power  to  issue  the  writ.  Their  authority  is.  primarily  based  on 
th«r  inherent  jurisdictions  as  courts  of  equity;  but  by  statute  they 
have  been  specially  endowed  with  the  power  to  iasne  all  writs  not 
specifically  provided  for  by  statute  that  may  be  necessary  for  the 
exercise  of  ^eir  reapeetive  juiiadicticms  and  agreeable,  to  the  usages 
and  principles  of  law;  ^*  and  the  power  has  been  extended  to  eourta 
of  bankruptcy.** 

3.  Abolition  of  Writ^In  many  of  the  Amencan  commonwealths 
the  writ  of  ne  exeat,  seeming  to  be  repugnant  to  American  institu- 
tions, has  been  abolished  by  statute,  either  expressly  or  by  implica- 
tion," though  in  a  few  jurisdictions  it  is  still  in  force  and  recog- 
nized by  statutory  enactment*'  Where  the  statutes,  recognizing 
or  providing  for  the  use  ot  the  writ,  do  not  define  its  funotitxts  and 
the  practice  in  detaal,  the  courts  must  turn  to  the  principles  of  the 
common  law  to  ascertain  the  general  functions  of  the  writ  and  the 
grounds  on  which  it  may  issfue.**  Probably  in  a  majority  of 
the  states  wherein  the  writ  has  been  abolished  it  has  been  sup- 
planted by  statutory  remedies  for  detaining  debtors  about  to  leave 
the  state,  until  they  give  security,*'  which,  though  unlike  in  name, 

.9.  Note:  14  Am.  Dee.  600.      .  So.  348,  M  A.  S.  B.  Ud:  Midland  Co. 

10.  Note:  118  A.  S.  B.  994.   .   .  v.  Broat,  60  Afinn.  562,  52  %  W.  97i 

11.  Bnmk  v.  State,  43  £1a.  461,  81  17  L.R.A.  312;  Rhodes  v.  Gouaiiu»  9 
So.  248,  99  A.  S.  B.  119.              .  B^d.  (Va.)  088,  18  Am.  Dec.  715; 

18.  In  re  AppeL  163  Fed.  1002,  90  Dean  v.  Smith,  S3  Wis.  483,  99  Am. 

C.  C.  A.  17&  20  tZB.A.(N.S.)  76.  See  M.  198;  Davidor  v.  Bomnberg,  130 

also  OriBw^  T.  Haurd.  14L  V.  S.  Wis.  22, 100  N.  W.  926,  US  A.  8.  B 

260,  U  8.  Gt  973,  990,  36  U.  a  986. 

ed.)  678.  16.  Bhodei  v.'  GonBiiu}.  6  Band. 

KotM:  14  Am.  Dea.  661-,  118  A,  S.  (Va.)  188,  IS  Am.  Dee.  7l6;iDaTidor 

B.  990.  V.  Boaenberg,  130  Wis.  22, 109  N.  W. 


18.  In  re  Appd,  163  X'ed.  1002,  90  926, 118  A.^.  B.  086. 
C.  C.  A.  172, 20  IiiLA.(K4,)  76.    •      .  17.  Dunior  v.  Boscnbexff,  130  Wis. 

Note:  118  A.  S.  B.  904.  2?,  109  N.  W.  026,  118.A.  8.  B.  98t 

lA  NotM:  M  JW-  Dee.  56a;  28  endnote. 
Am.  Det,  420;  US  A.  8.  B.  989;.3  U«  A.  &  B^.989;  3  Ana. 

Ann.  Caa.  397.  ,  ,       Gas.  297. 

16.  Bnmk  v.  SUte,  43  ^  461,  31 
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similar  in  «6fect'  to  n«  exeat.^*  Borne  eourts  appear  to  have  taken 
the  view  that  an  arrest  and  detention  under  a  writ  of  ne  exeat  to 
prevent  a  pwson  from  leaving  the  state  mitil  he  gives  secoxity  for 
his  t4>peittianoe  constitates  an  imprisonment  for  debt  within  the  mean- 
ing of  the  constitutional  inhibition.^*  Other  courts,  however,  have 
taken  tiie  view  that  the  abolition  of  imprisonment  for  debt  does  not 
affect  the  power  of  a  court  to  issae  a  ne  exeat  in  any  case  of  equi- 
table oognizanee  in  which  it  was  proper  to  grant  the  writ  previous 
thereto." 

4.  Cemmencement  of  Suit  as  Prerequisite;  Departure  fran  State. — 
According  to  the  practice  in  some  jurisdictions  ne  exeat  will  only 
be  issned  on  a  bill  being  filed,^  though  it  seems  that  in  other  courts 
the  writ  may  be  granted  before  a  suit  is  pending  in  court  between 
tiie  parties.*  But,  even  where  the  commencement  of  a  suit  is  a  pre- 
requisite to  the  issuance  of  the  writ,  it  is  not  necessary  that  the 
SDbpoena  be  aetnatly  served  on  the  party  helate  or  simultaneously 
with  the  service  of  the  writ.  On  being  arrested  on  a  ne  exeat  the 
defendant  may  immediately  enter  his  appearance  and  demand  a  copy 
of  the  bill  without  waiting  for  the  service  of  &e  subpoena."  The 
writ  of  ne  exeat  will  usually  issue  only  against  one  who  is  about  to 
leave  the  state  or  country  in  order  to  avoid  hh  obligations  or  defeat 
the  claims  of  creditors  and  render  any  decree  iueffectual.* 

5.  Persons  Subject  to  Writ— A  ne  exeat  lies  only  against  the 
debtor,  or  person  legally  or  equitably  liable  to  the  plaintiff  who  is 
a  party  to  the  niit,  but  not  against  a  third  person  not  a  d^tor 
whether  he  is  a  party  to  the  suit  or  not.*  Accordingly  it  will  not 
lie  against  a  garnishee,  since  the  garnishee  is  not  personally  liable 
to  the  creditor*  But  it  may  issue  against  an  executor  or  adminis- 
trator, sinoe  he  becomes  personally  liable  in  his  representative  char- 
acter. He  is  a  debtor  to  the  extent  of  the  assets.'  It  can  be  issued 
only  against  tiioee  whose  persons  can  be  touched  by  the  decree  of 

18.  Notes:  14  Am.  Deo.  661:  8  Ann.  496, 14  Am.  Deo.  657  and  note;  Brqvn 
Cas.  297.  v.  Haff,  6  Paige  (N.  T.)  235,  28  Am. 

19.  Notes:  118  A.  S:  R.  989;  84  Dec.  425;  Bhodea  v.  Cousins,  6  BadcI. 
L.R.A.  67L  (Va.).188, 18  Am.  Dec  715;  Dean  v. 

20.  Brown  t.  Hafl,  5  Paige  (N.  T.)  Smith,  23  Wis.  483,  99  Am.  Deo.  198; 
235,  28  Am.  Dee.  426  and  note;  Dean  Davidor  t.  Rosenberg,  130  Wis.  22, 
T.  Smith,  23  Wii.  483,  99  Am.  Dee.  109  N.  W.  926,  llfl  A.  S.  E.  986  and 
198.  note. 

Notes:  118  A.  S.  R.  989  ;  34  L.B.A.     Notes:  118  A.  8.  E.  996  ;  7  L.R.A. 


188,  18  Am.  Dee.  715. 


«71. 

1.  Rhodes  t.  Cousins,  6  Baud.  (Vs.) 


397.      . . 

6.  Davidor  t.  BoBoabOig,  130  Wis. 
32,  109  N.:W.  92M18  A.  8.  B.  986 


Note:  7  LJI.A.  896, 
S.  Note;  118  A.  8.  B.  995. 
Sl  Note:ll&A.  S.B.997. 
1  Gibert  v.  Colt,  1  Hopk.  (N.  T.) 


and  nota 
.  C.  Hot*:  118  A.  8.  B.  094. 

7.  McNamara  v.  Dwyer,  7  Paige  (K. 
Y.)  230,  S2  AflL  Dm.  flB7, 
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(he  court  either  attachment  or  on  execution.*  These  rules  have 
been  changed  hy  statutes  which  permit  the  writ  to  issue  against  » 
third  person  secondarily  or  otherwise  under  any  circumstances  charge- 
able with  the  debt.*  By  statute  it  will  lie  c^ainst  one  or  more  of 
sevoral  joint  obligoK  who  are  about  to  withdraw  from  the  juri0dicti<mal 
limits  of  the  state,  and  are  carrying  off  their  property,  leaving  one 
or  mote  fellow  obligors,  bound  wiUi  them  for  the  payment  of  any 
debt,  penalty,  or  for  the  delivery  of  property  at  a  certain  time,  which 
time  has  not  arrived.'**  It  seems  certain  that  the  writ  was  not  granted 
at  common  law  on  the  ^plication  of  a  defendant  against  the  piain- 
tiff,  especially  if  no  countendaim  was  intei^osed.'^  A  doul^  has 
been  expressed  on  the  question  whether  a  writ  of  ne  exeat  can  be 
issued  against  a  dtizen  or  subject  of  a  foreign  state.  This  doubt 
arises  frop  the  consideration  that  the  writ  is  supposed  to  have  bean 
originally  founded  on  the  right  of  the  sovereign  to  demand  the  serv- 
ices of  every  subject  But  whatever  may  have  been  the  origin  of 
the  power  to  issue  the  writ,  it  is  certainly  now  exercised  as  one  of 
the  incidents  of  equitable  jurisdiction  and  as  a  means  of  effectuating; 
the  administration  of  justice.  Acoordingly  there  is  no  good  reason 
why  ihs  writ  cannot  be  issued  against  a  foreign  citizen  or  subject 
of  a  foreign  state.'*  If  there  axe  no  oircumstanoes  which  exempt 
him  from  the  local*  jurisdiction  the  writ  may  issue  against  him, 
thoi^h  he  came  for  a  particular  purpose  only  and  intended  to  return 
immediately,"  and  though  the  demand  arose  abroad.'* 

6u  Nature  of  Claim  to  Support  Writ — Before  a  writ  of  ne  exeat 
can  be  issued,  it  must  appear  that  the  claim  or  cause  of  action  stated 
in  the  bill  is  of  equitable  cognizance,''  or  as  is  sometimes  said  the 
debt  must  be  an  equitable  debt.'*   If  the  claim  is  for  a  simple  debt 

8.  Note:  U  Am.  Dee.  660.  U-  Mitchell  v.  Bunch,  2  Paige  (N. 

9.  Lamar  v.  Lamar,  123  Ga.  827,  51  Y.)  606,  22  Am.  Dec  669;  Gibert  v. 
S.  E.  763,  107  A.  S.  R.  169,  3  Ann.  Colt,  U  Hopk.  (N.  T.)  406, 14  Am. 
Cas.  294.  Dec.  557. 

10.  McGee  v.  MeOee,  8  Oa.  295,  52     Note:  118  A.  S.  B.  994. 

Am.  Dee.  407.  Looas  v.  Hickman,  2  Stew.  (Ala.) 

11.  Davidor  v.  RoiaiberK,  130  Wis.  Ill,  10  Am.  Dec  44;  Bronk  v.  State, 
22,  109  N.  W.  926,  118  A.  S.  B.  986  43  Fla.  461,  31  Sa  248,  99  A.  8.  B. 
and  note.  119;  Hoore  T.  Valda,  161  Maaa.  363, 

12.  MeNamaia  v,  Dwyer,  7  Paige  33  N.  E.  1102,  7  LJt.A.  396  and  note; 
(N.  T.)  239,  32  Am.  Dee.  627;  Gibert  UiteheU  t.  Bunch,  2  Paige  (N.  T.)  606, 
V.  Colt,  1  Hopk.  (N.  Y.)  496, 14  Am.  22  Am.  Dec  669;  Brown  v.  Haff,  5 
Dee.  557.                 .  Paige  (H.  Y.)  236,  28  Am.  Dec  425; 

Notes:  14  Am.  Dec  662;  118  A.  8.  Rhodes  v.  Conains,  6  Band.  (Va.)  188^ 

B.  994;  7  L.B.A.  897.  18  Am.  Dec  716;  Davidor  t.  Boaen- 

13.  MitcheU  V.  Bunch.  2  Saige  (N.  beiff,  130  Wic  22. 109  H.  W.  925, 118 
Y.)  606,  22  Am.  Dee.  669;  IMamata  A.  S.  B.  986  and  note 

V.  Dwyer,  7  Paige  (N.  Y.)  239, 82  Am.     Note:  }  Ann.  Gas.  205. 
Dec.  ffiI7.  .  16.  MeOee  r.  MeGee,  8  Ga.  286,  52 

Note:  118  A.  S.  R.  90L  Afi.  Bee.  407.  . 

18A4 


Digitized  by 


Google 


19  B.  C.  L. 


m  EXEAT 


§§  7,8 


cognizable  at  Imt,  uvd  other  ground  of  equitabU  jurisdiction 
«xi»tB,  the  plaintiff  witt  of  course  be  oom^Ued  to  resort  to  a  court 
of  law.*'  The  writ  may  be  issued  in  a  suit  on  a  prior  judgment 
or  decree  where  additional  affirmative  relief  is  sought;**  but  it  will 
not  issue  in  aid  of  legal,  as  disdngaished  from  equitable,  process, 
or  for  the  purpose  of  obtaining  security  from  a  defendant  in  an  action 
at  law.*'  It  has  been  argued,  although  unnvnilingly,  that  inasmuch 
as  the  codes  in  many  states  have  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  the  writ  of  ne  exeat  may  properly 
issue  in  any  civil  action,  without  regard  to  the  question  as  to  whether 
*  it  would  have  been,  b^re  the  enactment  of  the  codes,  a  legal  or  an 
equitable  action,  provided  the  party  applying  for  the  writ  shows 
the  existence  of  the  grounds  therefor  required  by  statute.-' 

7.  Cases  of  Concarrent  Jurisdiction. — Ne  exeat  can  be  granted  by 
a  court  of  equity  in  any  case  ovw  which  the  court  has  jurisdiction, 
although  its  jiirii^dietion  is  coneuiTont  with  that  of  a  court  of  law,' 
if  the  defendant  ha."  not  been  held  to  bail  in  an  action  at  law.'  It 
is  only  wh&r^  the  pInintiflF  has  an  adequate  remedy  at  law  and  the 
jurisdiction  of  a  court  of  equity  is  excluded  on  this  ground  that 
an  equity  court  will  refuse  to  grant  the  writ.'  It  may  be  obtained 
by  the  vendor  in  a  suit  for  specific  performance  to  restiwn  the  vendee 
from  going  abroad  until  he  has  given  security  for  the  purchase  money. 
.A-lthough  in  such  cases  the  vendor  may  have  the  right  to  proceed 
at  law  for  the  recovery  of  the  purchase  money,  yet  as  equity  has 
concurrent  jurisdiction  to  compel  specific  performance,  the  writ  may 
be  issued  as  an  incident  to  the  exercise  of  that  jurisdiction.* 

8.  Divorce  and  Alimony  Suits. — In  cases  of  alimony  the  Englisli 
chancery  courts  granted  the  writ  where  the  facts  warranted  i^  in 
favor  of  a  wile  who  had  obtained  a  sentence  for  alimony  against  her 
husband  in  the  ecclesiastical  court.   This  was  an  exception  to  the 

17.  Lueas  Hickman,  2  Stew.  2  Paige  (K.  T.)  606,  22  Am.  Dec. 
<Ala.)  Ill,  19  Am.  Dec  44;  Brown  v.  669;  Gibert  v.  Colt,  1  Hopk.  (N.  Y.) 
Haff,  6  Paige  (N.  Y.)  235,  28  Am.  496,  14  Am.  Dec.  557;  Rhodes  v.  Cou*- 
Dee.  425;  Rhodes  v.. Cousins,  6  Rand,  ins,  6  Rand.  (Va.)  188,  18  Am.  Dee. 
(Va.)  188,  18  Am.  Dec.  715;  Davidor  715j  Davidor  v.  Rosenberg,  130  \VU. 
T.  Rosenberg,  130  Wis.  22,  109  N.  \V.  22,  109  N.  \V.  925,  118  A.  S.  R.  986 
925,  118  A.  8.  R.  986  and  note.  and  note. 

Notea:  7  L-EA.  396;  3  Ann.  Cas.      Note:  7  L.R.A.  397. 
295.  2.  Lucas  v.  Hickman,  2  Stew.  (Ala.) 

18.  Mitchell  v.  Bunch,  2  Paige  (N.  Ill,  19  Am.  Dee.  44. 

Y.)  606,  22  Am.  Dec.  669.  3.  Rhodes  v.  Cousins^  6  Band.  (Va.) 

19.  Moora  V.  Yalda,  151  Mas?.  3d»,  188,  18  Am.  Dee.  715. 

23  N.  E.  1102,  7  Lit.A.  396.  Notes;  U  Am.  Dee.  662;  118  A.  & 

20.  Notes:  118  A.  S.  B.  992;  7  R.  990. 

li-R.A.  397.  4.  Brown  v.  Halt,  5  Paige  (N.  T.) 

1.  Lueas  v.  Hick-mae.  2  Stew.  (Ala.)  a35,i28  ^  Dee.  42$  and  note.  .' 
Ill,  10  Am.  Det.  Mv  ftUt«heU,v,:Bttach. 
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general  rule.*  This  practice  of  granting  4he  vrit  has  someiimeB  been 
said  to  have  aiiaen  frozfi  oompaasioB,  and  because  the  eodesiaatiGal 

courts  could  not  take  bail  *  But  the  true  ground  coi  which  equitable 
interference  arose  would  se^m  to  be  that,  although  alimony  was  not 
strictly  an  equitable  debt,  yet  the  ecclesiastical  courts  were  unable  to 
furnish  a  complete  remedy  to  jenf(n«e  the  duty  of  payment  thereof, 
and  therefore  courts  of  equity  ought  to  interfere  to  prevent  the  decree 
from  being  defeated  by  fraud.'  The  courts  of  equity  in  the  United 
States,  in  the  absence  of  statutory  or  oonstitutional  provisions  abro- 
gating the  renicdy  by  writ  of  ne  exeat,  have  always  entertained  jure- 
diction  to  issue  such  writs  for  the  protection  of  claims  for  alimony  as^ 
being  essential  to  justice.^  The  writ  will  also  issue  in  a  proceeding 
by  a  wife  to  enforce  her  right  to  maintenance.  In  such  a  case  the 
right  of  the  wife  is  an  equit-aMe  demand  for  maintenance  iu  ike  nature 
of  alimony  arising  out  of  the  duties  incident  to  tbe  marital  atatos, 
and  can  cmly  be  secured  or  enforced  by  her  in  a  court  of  equity.* 
9.  Accounting  and  Other  Proceedings. — An  action  for  an  account- 
ing is  in  the  nature  of  an  equitable  demand  for  which  the  writ  of 
ne  exeat  will  issue.'**  Such  account  must  be  one  having  items  on 
one  side  and  set-off  on  the  other,  and  must  be  a  series  of  transactions 
on  both  sides.'*  A  writ  of  ne  exeat  is  properly  issued,  it  has  been 
held,  in  an  action  to  compel  a  partnership  accounting,  where  the  com- 
plaint and  affidavits  show  that  the  defendant  had  sold  all  his  property 
in  the  state,  and  converted  it  into  money  or  choses  in  action,  and 
is  threatening  to  leave  the  state,*'  and  it  will  issue  to  protect  a  minor 
ward  and  hold  his  guardian  to  an  accounting,  or  to  restrain  an  execu- 
tor or  administrator  from  leaving  the  state."  A  suit  by  a  judgment 
and  execution  creditor  to  reach  equitable  interests,  things  in  action 
and  effects,  is  an  equitable  and  not  a  legal  demand;  and  the  defend- 
ant may  be  arrested  on  a  ne  exeat  therein.'* 

5.  Note:  3  Ann.  Cas.  295.  See  also  10.  Rhodes  t.  Cousins,  6  Rand. 
Alimont,  vol.  1,  p.  888.  (Va.)  188,  18  Am.  Dee.  715;  DeaD  v. 

6.  Lamar  v.  Lamluc,  123  Ga.  827,  51  Smith,  23  Wis.  483,  99  Am.  Dec.  198; 
S.  E.  763,  107  A.  S.  R.  169,  3  Abb.  Davidor  v.  Rosenberg,  130  Wis.  22, 
Cas.  294  and  note.  109  K.  W.  925,  118  A.  S.  R.  986  and 

7.  Bronfc  v.  State,  43  Fla.  461,  31  So.  note. 

248,  99  A.  8.  R.  119;  Lamar  v.  Lamar,  Notes:  14  Am.  Dec.  561;  7  L.R.A. 

123  Ga.  827,  51  S.  E.  763,  107  A.  S.  R.  397. 

169,  3  Ann,  Cas.  294  and  note.  As  to  jmisdietion  in  equity  in  mat- 

8.  Bronk  v.  State,  43  Fla.  461,  31  ters  of  accounting,  see  Accounts  aks 
So.  248,  99  A.  8.  R.- 119;  MeGee  v.  AcoorNTiu'G,  voL  1,  p.  222  ct  seq. 
McQee,  8  Oa.  295,  52  Am.  Dec.  407;  11.  McMartin  t.  Bingham,  27  la. 
Lamar  v.  Lamar,  123  Ga.  827,  51  S.  E.  234,  1  Am.  Rep.  265. 

763, 107  A.  8.  R.  169.  3  Ann.  Cas.  294.  Note:  7  L.R.A.  397. 

Notes:  14  Am-  Dec.  561;  118  A.  S.  12-  Dean  v.  Smith,  23  Wis.  483,  99 

R.  993;  3  Ann.  Cas.  296.  Am.  Dec.  198. 

9.  Bronk  v.  Stete,  43  Fla,  461,  31  13.  Note:  118  A.  6.  R.  992. 
So.  248,  99  A.  S.  R.  lUi  14.  Notti  7  L-RJL  390. 
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10.  Necessity  tiiat  Claim  Be  Liquidated  and  Dos. — ^In  order  to 
justify  the  iasuance  of  a  writ  of  ne  exeat,  the  claim  or  demand  saed 
on  must  be  a  debt  or  liquidated  peconiary  claim.''  It  must  either 
be  certain  or  citable  of  being  reduced  to  certainly ;  ^*  and  it  must 
be  due."  Thua  while  it  will  be  aufiicient  in  a  suit  for  specific 
performance  if  the  complaining  vendor  can  give  a  perfect  title  at  the 
time  of  the  decree,  or  at  the  time  whMi  the  master  makes  his  report^ 
(«till  to  entitle  the  complainai^  to  a  writ  of  ne  exeat,  he  must  show  a 
demand  actually  due  at  the  time  the  writ  is  issued,  and  he  muat^ 
therefore,  show  affirmatively,  at  that  time,  that  he  is  able  to  make  & 
clear  and  unencumbered  litie  to  the  premises  agreed  to  be.  soM.'^ 
The  rule  requiring  the  debt  to-  be  diM  has  been  changed  1:^  statutes 
authorizing  the  courts  to  grant  the  writ  in  a  case  where  the  debt  or 
doiiiand  is  not  absolutely  due,  but  exists  fairly,  and  bona  fide  in 
expcv-tancy  at  the  time  of  making  the  application.^'  It  is  obvious 
that  tliose  aots  have  overturned  and  su|>eneded  the  wholA  doctrine  of 
the  English  Jaw  upon  this  subject,  and  made  the  writ  of  ne  ^xeat 
api)]ieable  to  all  sorts  of  liabilitias— due  or  undue — certain  or  other- 
wise— if  tliey,  bona  fide,  exist  in  expectancy  at  the  time  tlie  writ 
is  applied  for."' 

11.  Discretion  of  Court  as  to  Granting  Writ. — In  those  states  of  the 
Union  where  the  writ  is  still  employed  as  a  remedial  process,  it  is 
considered  as  much  a  writ  of  right  in  tliose  cases  where  it  is  properly 
grantable  as  any  other  process  used  in  the  administration  of  justice.' 
It  must  be  granted  when  a  proper  case  is  presented.*  Nevertheless 
like  all  other  special  writs  issued  by  courts  of  equity  in  the  exerciiie 

15.  Rlio<Ies  V.  Cousins,  6  Rand.  18.  Rrown  v.  Haif,  5  Paige  (If.  Y.) 
(Va.)  ISfi.  18  Am.  Dec.  715:  Da\-iaor  235,  '28  Am.  Dec.  425. 

V.  Hoaenljerg,  130  Wis.  22,  109  N.  W.  19.  Lucas    t.    Hitikinan,   2  Stew. 

92'y.  na  A.  B.  R.  986  and  note.  (Ala.)  111.  19  Am.  Dec.  44;  MeGee  v. 

Notes:  14  Am.  Dec.  561;  7  L.R.A.  Mc«oe,  8  Ga.  2!J5,  52  Am.  Dec  iOl; 

397.  Lmiiar  v.  I^iiiar,  123  On.  827,  51  S. 

16.  McGee  v.  McGee,  8  Ga.  295:^2  E.  76.1,  107  A.  S.  R.  169,  3  Ann.  Cas. 
Am.  Dec.  407:  RhofJes  v.  ConsinB,  6  204  and  note. 

Rand.  (Va.)  1S8.  18  Am.  Dee.  715;  20.  MoGee  t.  MeGee,  8  Ga.  295,  52 

D  -  wiir  V.  Rosenbergj  130  Wis.  '22,  Am.  Doc.  407. 

109  N.  W.  925,  118  A.  S.  R.  986  and  1.  Liu-as  v.  Hirkman,  2  Stew.  (Ala  ) 

note.  Ill,  19  Am.  Deo,  44;  Lftmar  t.  Lamar, 

17.  MeGee  v.  MeGee,  8  Ga.  295,  52  123  Ga.  827,  51  S.  E.  763,  107  A.  S. 
Am.  Dec.  407;  De  RivafinoU  T.  Corset-  R.  169,  3  Ann/  Cos.  294  {  Gibert  v. 
ti,  4  Paige  (N.  Y".)  2&4,  25  Am.  Dec.  Colt,  1  fiopk.  (N.  Y.)  496,  14  Am. 
532;  Brown  v.  Hafl,  5  Paige  (N.  Y.)  Dec.  657  and  ttote.  ' 

235,  28  Am.  Dec.  435  and  note;  Rhodes  Notea:  118  A.  S..B.  990;  7  L.R,A. 

V.  CoHFins,  6  Rand.  (Va.)  188, 18  Am.i  396. 

Dec.  715;  Davidor  v.  Rosenberg,  130  8.  Gibert  v.  Colt,  1  Hopk.  (N.  Y.)' 

Wis.  22,  109  N.  W.  925,  IIB  A.  8.  R.  496,  14  Am.  Dec.  557;  Mitchell  v, 

986  find  note.  Bnncli,  2  Faige  (K.        606,  22  Am. 

Ni.tes:  14  Am.  Dec.  ft«l;  H6  A.  fe.  Dw.  609, 


B.  990;  7  L.R.A.  397. 


?Jote:  7  LB.A.  396. 
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of  equitable  jurisdiction,  ne  exeat  is  of  an  equitable  character;  and 
therefore  it  cannot  be  granted  without  some  regard  to  the  relative 
mischiefs  that  the  refusal  or  allowance  of  the  writ  would  bring  upon 
the  respective  parties.*  It  should  never  be  Issued  unless  the  cause 
of  action  plainly  appears  to  be  well  founded  and  the  circumstancea 
are  such  as  to  call  for  the  remedy.*  The  mere  fact  that  (he  court 
has  jurisdiction  and  that  the  plaintiff  may  go  out  of  the  jurisdiction 
of  the  court  is  not  always  enough.*  A  writ  of  ne  exeat  will  not  \)e 
gruited  where  a  similar  writ  has  been  granted  in  another  suit  on 
the  same  debt,  and  the  defendant  placed  under  bond  not  to  leave  the 
jurisdiction;  for  it  certainly  cannot  be  necessary  for  the  protection 
of  a  complainant's  rights  that  the  defendant  should  be  compelled  to 
give  security  in  two  different  suits  pending  at  the  sune  Ume,  in 
different  courts,  and  for  the  recovery  of  the  same  debt* 

II.  FOBMALITIKS  INCIDENT  TO  UsB  OF  WrIT 

12.  Application  for  Writ. — The  writ  of  ne  exeat  may  be  obtained 
in  precisely  the  same  way  as  an  injunction  is  obtained,  that  is,  on  a 
prayer  in  the  bill  and  application  to  the  court,  based  on  sworn  petition 
or  affidavit.'  But  it  may  be  issued  though  there  is  no  special  prayer 
for  it  in  the  bill,  it  being  sufficient  if  the  facts  alleged  in  the  bill 
and  properly  established  make  a  proper  showing  for  such  relief.* 
The  usual  practice,  however,  is  to  make  the  application  by  petition 
or  motion  supported  by  affidavits.*  It  niuy  be  applied  for  at  any 
atiige  of  the  suit  after  the  filing  of  the  bill,**  either  before  or  after 
the  decree.**  The  application  is  usually  made  ex  parte;  "  and  notice 
to  the  defendant  is  not  necessary,  since  the  .«ervice  of  notice  might 
have  the  result  of  giving  him  an  opportunity  to  escape  from  the 
jurisdiction  before  the  order  could  become  effective.**  It  is  not 
fatal  to  the  petition  for  the  writ  that  all  the  parties  jointly  liable 
as  defendants  or  interested  as  plaintifts  are  not  joined  in  the  pro- 
ccc'ling,**  and  the  defendant  need  not  be  actually  within  the  state 
>vhen  the  writ  is  applied  for."   In  the  exercise  of  this  power  couna 

3.  Note:  118  A.  S.  R.  990.  10.  Notes:  118  A.  S.  R.  9M;  7 

4.  Note:  7  L.R.A.  396.  L.R.A.  397. 

6.  Lneas  v.  Hickman,  2  Stew.  (Ala.)  11.  Note:  118  A.  S.  R.  994. 

Ill,  19  Am.  Dec.  44;  De  Rivaflnoli  v.  12.  Note:  118  A.  S.  R.  994. 

Coreetti,  4  Paige  (N.  Y.)  264,  25  Am.  13.  Notes:  118  A.  S.  R.  994  ;  7 

Dec  532.  L.R.A.  397.    See  EQUm,  vol.  10,  p. 

Note:  118  A.  S.  R.  991.  52.3. 

6.  Mitchell  v.  Buach,  2  Paige  (N.  14.  Notes:  14  Am.  Dec.  662  ;  7 
T.)  606,  22  Am.  Dec.  669.  L.R.A.  397. 

7.  Rhodes  v.  Cousins,  6  Rand.  (V«.)  IB.  Gibert  t.  Colt,  1  Hopk.  (N.  T.) 
188,  18  Am.  Dec.  715.  496,  14  Am.  Dec.  567. 

8.  Notes:  118  A.  S.  R.  094  ;  7  L.R.A.  Notes:  14  Am.  Dec.  561;  UB  A.  S. 
397.  R.  991;  7  L.R.A.  397. 

9.  Note:  118  A.  S.  R.  994: 
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of  equity  are  very  cautious,  as  it  is  a  atroug  step  tending  to  abridge 
the  liberty  of  the  citizen,^*  and  every  application  should  be  closely 
srrutiniEed,  and  promptly  rejected  where  the  complaint  is  not  clearly 
irithin  the  spirit  of  the  law." 

13.  Affidavit  in  Support  of  Application. — An  application  for  a  writ 
of  ne  exeat  must  be  supported  by  a  sworn  potion  or  by  affidavits 
setting  forth  a  sufficient  ground  to  justify  the  issuance  of  the  writ. 
The  mere  fears  and  apprehen^ns  of  the  applicant  are  not  suf^cient 
but  the  facts  must  be  set  forth  on  which  the  court  can  reposo  its 
l)olief.'*  The  affidavit  should  be  positive/*  and  if  based  on  infor- 
inotion  and  belief  only  it  is  generally  held  to  be  insufficient*'  The 
aflTidavit  may  be  aided  or  supplemented  by  a  reference  to  the  charges 
in  the  verified  bill;^  and  the  court  may  con?id(  the  diifcndftnt's 
answer,  as  well  as  the  affidavit  fited  by  the  plaintiff,  and  may  issue  the 
writ,  if  the  answer  shorn  a  sufficient  cause,  though  the  allidavit  does 
not.*  The  affidavit  is  usually  made  the  party  hintself.  but  it  is 
not  abfiolutely  necessary  that  it  should  be  made  by  hirn.  An  agent 
may  verify  tiie  application  for  a  writ  when  the  facts  are  known  to 
him.*  It  is  the  constant  practice  of  the  courts  to  gram  tliis  writ 
on  the  oath  alone  of  the  party ;  *  and  it  may  be  granted  on  the  affi- 
davit of  a  wife  in  a  suit  by  her  for  suppcxrt  or  divorce  and  alimony^ 
as  she  is  permitted  to  sue  in  her  own  name.*  The  affidavit  on  which 
an  application  for  the  writ  is  based  may  be  amended  if  it  ia  defective 
in  any  of  the  particulars  indicated  above.* 

14.  Showing  of  Intention  to  Leave  Jnrisdietion^The  affidavit  of 
the  applicant  should  show  that  tlie  defendant  intends  to  leave  the 
state  very  soon.  It  must  be  positive  as  to  this  point,^  or  threats  or 
declarations  to  that  effect,  or  facts  evincing  it>  or  circumstances 

16.  Rhodes  t.   Consins,  6   Rand.     2.  Oibert  v.  Colt,  1  Hopk.  (N.  Y.) 


18.  Notes:  14  Am.  Dec.  S62;  118  A.  4.  McGee  v.  HoGee,  8  Oa.  295,  52 
S.  K.  995;  7  hJLA.  396;  3  Ann.  Oai.  Am.  Dee.  407. 

205.  Note:  99  Am.  Dee.  201. 

19.  UeOee  v.  MeOee,  8  Ga.  295,  62  6.  MeOee  v.  UeOee,  8  (Sa.  295,  52 
Am.  Dec.  407;  Gibert  v.  Colt,  1  Hopk.  Am.  Dec  407. 

(N.  Y.)  496, 14  Am.  Dee.  557;  Rhodes  Notes:  7  LBui.  397  ;  3  Aim.  Cas. 
V.  ConeinB,  6  Rand.  ( Va.)  188, 18  A19L  20&  ■ 

Dee.  716.  6.  Note:  118  A,  8.  R.  995.  Bee  also 

Notes:  99  Am.  Dec.  201;  118  A^  &.  AmoAvrrs,  vol.  L  p.  774 


And  see  Awidavits,  vol.  1,  pp.  779-  Am.  Dee.  407;  Brown  v.  Ha£,  5  Paige 
771.  (NX)  235,  28  Am.  Dee.  425;  Rhodes 

80.  Notes:  118  A.  8.  R.  995  ;  7  v.  Cousins,  6  Bond.  (Va.)  188, 18  Am. 
L.R.A.  397.   See  Aivnuvixs,  vol.  1,  Dee.  715. 

p.  772.  .  Notes:  14  ^m..  Dee.  562;  U8  A.  S. 

1.  Notes:  14  Am.  Dee.  562;  118  A.  B.  905;  7  L.B.A'.  398. 
8.  1:.  9g5;7L.R.A.398. 


(Va.)  188, 18  Am.  Dee.  716. 
Note:  14  Am.  Deo.  561. 
17.  Note:  7  L.R.A.  307. 


496,  14  Am.  Dec  557.. 
'  3,  Note:  118  A.  S.  R.  005.  See  also 


a  995;  7  L.R.A.  397. 
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amountiBg  to  it  mudt  be  shown."  It  is  not  sufficient  for  the  dffitint 
ti>  Btate  that  he  has  reason  to  believe  that  the  defendant  ia  about 
to  leave  the  state,  without  stating  the  grounds  on  which  the  belief 
is  based;  '  and  mere  apprehension  that  the  defendant  is  about  to  leave 
the  state  will  not  warrant  its  issuance.'"  But  any  proof  is  sufficient 
if  it  shows  to  the  satisfaction  of  the  court  or  judge  granting  tlie 
writ  thE^  the  defendant  has  such  an  intention.^'  Moreover,  the  affi- 
davit should  show  that  the  debt  will  be  endangered  by  his  threatened 
departure.**  While  according  to  son^e  authorities,  it  is  not  necessary 
to  allege  that  the  defendant  is  going  abroad  with  the  fraudulent  pur- 
pose of  evading  payment  of  his  debts,*'  others  affirm  that  the  plain- 
tiff must  show  that  the  debtor  is  guilty  of  fraud,  or  that  there  is  a 
strong  presumption  of  fraud.'* 

15.  Showing  of  Nature  of  Claim  Sued  on. — The  general  rule 
announced  by  the  authorities  is  that  the  petition  or  affidavit  must 
contain  a  positive  averment  that  the  demeoid  is  due  aad  certain  in 
amount,**  save  that  in  cases  of  account  the  plaintifif  may  swear  that 
something  is  due  him  and  then  swear  to  the  amount  thereof  according 
to  the  best  of  his  knowledge  and  belief,'*  and  in  bills  for  account 
and  administration  of  assets,  no  certain  balance  need  be  sworn  to, 
to  entitle  the  complainants  to  the  writ  of  ne  exeat.  It  is  sufficient 
if  there  is  a  clear  affidavit  of  assets  received.*'  Under  statutes  which 
permit  the  issuance  of  the  writ  although  there  is  no  definite  sum 
due  it  is,  of  course,  unnecessary  to  swear  to  a  definite  sum.**  In  an 
action  for  ^ecific  peitformance  the  vendor  in  addition  to  stating 
the  amount  due  should  state  that  he  can  give  a  good  title." 

16.  Issuance  and  Service  of  Writ;  Bond  of  Complainant.— The  writ 
must  be  allowed  by  the  judge  himself;  and  if  issued  by  a  judge 
at  chambers,  and  signed  by  him,  but  not  signed  by  the  clerk  nor 

S.  MeGee  v.  McOee,  8  Gki.  296,  5S  IS.  Oibert  v.  Colt,  1  Hopk.  (N.  T.) 

Am.  Dec.  407;  Rhodes  v.  Conains,  6  496, 14  Am.  Dee.  657;  Rhodes  v.  Coiw- 

Rand.  (Va.)  188,  18  Am.  Dec.  715.  ins,  6  Rand.  (Va.)  188,  18  Aoi.  Dee. 

Note:  118  A.  S.E.  995.  715. 

9.  Rhodes  v.  Cousins,  6  Rand.  (Ya.)  -Notes:  14  Am.  Dee.  662;  113  A.  S. 
188,  18  Am.  Dec.  715.  E.  995;  7  L.R.A.  397. 

Note:  118  A.  8.  R.  996.  -  16.  Rhodes  v.   Coumna,   6  Rnv.d. 

10.  Rhodes   v.   Cousins,   6  Rati<l.  (Va.)  188, 18  Am.  Dec.  715. 

(Va.)  188,  18  Am.  Dec.  715.  Notes:  14  Am.  Dec.  562;  118  A.  S. 

Notes:  14  Am.  Dec.  562  ;  7  UR-A.  B:  995. 

398.  17.  Lamar  v.  Lamar,  123  Qa.  827, 

11.  Note:  118  S.  R.  996.  61  8.  E.  763, 107  A.  S.  B.  169,  3  Ann. 

12.  Bronk  v.  State,  43  Fla.  461,  31  Gas.  294. 

So.  248,  99  A.  S.  R.  119;  McGee  r.  18.  Lticaa   t.   Hiokman,   2  Stew. 

McQee,  8  Oa.'295,  52  Am.  Deo.  407.  ^Ala.)  Ill,  19  Am.  Dec.  44. 

Note:  118  A.  S.  R.  996.  19.  Brown  v.  Haff,  5  Paige  (N.  7.) 

13.  Note:  118  A.  S.  E.  996.  &aS,  28  Am.  Dec.  425, 

14.  Notes:  14  AiiL  Deft.  SOZi  118  SO.  Not*:  7  UBJl.  88& 
A.  S.  R.  99S. 
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sealed  with  the  seal  of  the  court,  it  is  void.*  It  must  be  served  on 
a  week  day  and  if  service  is  made  od  Sunday  it  is  void.*  Before 
the  writ  issues  the  complainant  is  required  to  file  a  bond  for  the 
payment  of  coats  and  any  damages  whicli  the  defendant  may  sustain. 
In  the  event  that  the  undertAking  proves  insufficient  or  defective, 
it  may  be  remedied  by  filing  a  now  one.^  The  nonobservance  of  a 
statutory  prerequisite  to  tlie  issuance  of  the  writ,  requiring  the 
complainant  to  give  bond  with  sureties,  does  not  render  the  writ 
absolutely  void,  but  is  such  an  irregularity  as  can  only  be  corrected 
in  a  direct  proceeding  on  appeal  from  the  order  awarding  it.*  A 
lx>nd  given  by  the  plaintiff,  in  a  suit  in  another  state,  in  conformity 
with  the  laws  of  such  state,  on  the  issuance  of  a  writ  of  ne  exeat,  to 
secure  the  defendant  therein  for  his  costs  and  damages,  gives  a  right 
of  action  under  the  lex  loci,  in  case  of  a  breach  of  tiie  bond,  which 
may  be  enforced  in  a  foreign  jurisdiction.* 

17.  Ezecation  of  Writs;  Giving  Security.-— The  writ  of  ne  exeat  is 
executed  in  all  respects  like  an  ordinary  capias,  and  bond  is  taken 
in  the  same  way.  The  defendant  may,  if  arrested,  give  bond  at  any 
time  and  he  discharged  as  a  matter  of  course.*  On  issuing  the  writ 
the  court  itself  direets  the  sura  for  which  the  officer  is  required  to 
take  security,  which  is  marked  on  tiie  writ.'  The  sum  assessed  should 
be  sufiicient  to  cover  not  only  the  existing  debt,  but  also  costs  and  a 
reiisonable  amount  of  future  interest,  having  regard  to  the  probable 
duration  of  the  suit.^  The  court  in  determining  the  amount  of 
bond  to  be  required  in  a  divorce  case  prior  to  a  decree  for  alimony 
will  exereise  a  sound  discretion  under  the  drcDmstances  of  the  case, 
having  due  regard  to  the  rank  of  the  parties  and  the  property  of  the 
husband,  so  as  to  prevents  oppression  or  extortion."  The  sheriff  must 
take  a  bond  in  the  sum  directed  by  the  court,  without  any  addition.'* 


1.  Notes:  14  Am.  Deo.  563;  7  URA.  Notca:  lid  A.  B.  B.  997  ;  3  L.B.A. 
398.  398. 

2.  Not«a:  14  Am.  Dec.  603  j  118  A.  '7.  Gibert  Colt,  1  Hopk.  (N.  Y.) 
S.  B.  997  ;  7  L.R.A.  398.  See  jreneral-  496, 14  Am.  Dee.  557;  Khodea  v.  Cous- 
ly,  Pbocess;  Sukdats  and  Holidays,  ins,  6  Band.  (Va.)  188,  18  Am.  Dec. 

3.  Note:  118  A.  B.  R.  998.  715. 

4.  Bronk  v.  State,  43  Fla.  iGl,  31  Notes:  118  A.  S.  B.  997;  7  L.R.A. 
So.  348,  99  A.  S.  R.  119.  398. 

5.  Midland  €o.  v.  Broat,  50  Mma;  8.  Gibert  Colt,  1  Ho0k.  (N.  T.) 
562,  52  N.  W.  972,  17  L.R.A.  312.  496,  14  Am.  Doc  557;  MeNamara  t. 

6.  Griswold  v.  Hazard,  141  U.  S.  Dwyer.  7  Paige  (N.  T.)  2S9,  32  Am. 
260,  11  S.  Ct.  972,  999,  35  U.  8.  (U  Beo.  627. 

ed.)  678;  McGee  v.  McGee,  8  Ga.  "^S.  '  Note:  32  Am.  Dee.  633 

52  Am.  Dee.  407;  MitoheQ  v.  Bunch,  t.  Lamar  v.  Lamar,  123  Ga.  837,  61 

2  Paige  (K.  T.)  606,  22  Am.  Dec.  669  ;  8.  E.  763,  107  A.  S.  B.  109,  3  Ann. 

MeNamara  v.  Dwyer,  7  Paig«  (N.  Y.)  Cas.  294. 

239,  32  Am.  Dec.  627;  Rhodes  v.  Cons-  '   10.  Gibert  vi'Colt,  1  Hopk.  (K.  Y.) 

ins,  6  Raad.  (TjL)  188,  16  Am.  Dee.  496,  14  Am.  Dee.  567. 
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18.  Form  of  Bond;  Performance. — The  usnal  condition  of  the  houd 
is  that  the  defendant  will  not  depart  from  the  jurisdiction ,  of  the 
court  and  that  he  will  obey  its  lawful  orders  and  decrees ;  but  it  does 
not  secure  the  performance  of  the  decree  of  the  court.**  Still,  in 
^'ome  jurisdictions,  the  condition  of  the  bond  is  that  the  defendant 
pliall  not  depart  from  the  Ftale,  or  that  he  will  perform  the  decree 
and  pay  the  eventual  condemnation  money,**  while  in  still  other 
jurisdictions  the  defendant  is  not  obliged  to  give  a  bond  against 
his  departure  from  the  state,  but  is  only  required  to  answer  the  bill, 
where  a  discovery  is  necessary,  and  to  abide  such  order  and  decree  as 
may  be  made  in  the  cause,  and  to  render  himself  amenable  to  any 
process  that  may  be  issued  to  enforce  the  decree.**  A  bond  is 
jiot  absolutely  void  which  contains  conditions  not  authorized,  if 
other  conditions  therein  are  proper.**  Th6  bond  should  receive  its 
grammatical  construction,  and  if  it  binds  a  bankrupt  not  to  go 
into  parts  beyond  the  Jurisdiction  without  leave  of  the  court  he  can- 
not do  so  without  violating  the  bond;  and  if  he  does  leave  the  state 
without  permission,  an  order  will  be  granted  directing  his  sureties  to 
pay  the  money  into  court,  or,  in  default  thereof,  that  a  suit  be  brouglit 
on  the  bond.*^  A  bond  in  ne  exeat  proceeding  conditioned  for  the 
appearance  of  the  defendant  in  court  whenever  he  should  be  directed 
or  required  to  appear  to  answer  any  order  that  might  be  made  in 
the  cause  is  not  violated  by  the  failure  of  the  defendant  to  pay  the 
anioimt  ordered  by  the  court's  final  decree.**  Notwithstanding  the- 
condition  of  the  bond  is  that  the  defendant  shall  not  leave  the 
."tale,  still,  by  counent  of  the  parties,  he  may  he  granted  a  leave  of 
absence.*'  Where  a  bond  was  given  in  order  to  procure  a  discharge 
from  a  ne  exeat,  conditioned  to  abide  and  perform  the  orders  and 
de^rrees  of  the  court,  and  the  word  "i)erfonn"  was  inserted  by  mutual 
mistake  as  to  the  legal  effect  of  the  in^strument,  a  suit  upon  it  to 
compel  a  surety  to  pay  the  amount  of  the  decree  may  be  enjoined.*** 
Tlie  release  of  sureties  on  a  ne  exeat  bond  does  not  affect  the  right 
of  the  complainant  to  his  u.-^ual  remedies  under  the  decree.^* 

11.  Griswold  y.  Hazard,  141  U.  S.  So.  248,  99  A.  6.  R.  119. 

•m,  11  S.  Ct.  972,  999,  35  U.  S.  (L.  16.  In  «  Appel.  163  Fed.  1002,  90 

fd.)  t>78;  In  re  Appel,  163  Fed.  1002,  C.  C.  A.  172,  20  L.KJ^.(N.S.)  76  and 

90  C.  C.  A.  172,  20  L.R.A.(N.S.)  76  note. 

and  note;  Bronk  v.  State,  43  Fla.  461,  16.  Note:  20  l4.R.A.<N.S.)  77. 

31  So.  248,  99  A.  S.  B.  119.  17.  Griswold  v.  Hasard,  141  U.  S. 

18.  MeOee  v.  SfcOee,  8  Oa.  395,  62  260,  11  8.  Ct.  072,  999,  35  U.  S.  (L. 

Am.  Dec.  407;  Rhodes  t.  Cousins,  6  ed.)  678. 

Etand.  (Va.)  188, 18  Am.  Dee.  715.  Note:  118  A.  S.  R.  997. 

18.  Mitchell  v.  Boneh,  2  Paige  (N.  18.  Griswold  T.  Hazard,  141  U.  S. 

T.)  606,  22  Am.  Dec  669;  McNamara  260,  11  S.  Ct  972,  999,  35  U.  S.  (L. 

v.  Dwyer,  7  Paige  (N.  Y.)  239,  32  ©d.)  678. 

Am.  Dee.  627  10.  Loekwood  v.  Batea,  1  Del.  Ck. 

U.  Bronk  v.  State,  43  Fla.  461,  31  435,  12  Am.  Dee.  12L 
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19.  Discharge  of  Writ. — ^The  practice  admits  an  application  or 
motion  to  the  court  for  a  discharge  to  be  made  on  affidavits  and  before 
answer;  and  the  court,  on  such  motion,  may  make  the  discharge  for 
want  of  equity  in  the  bill,  or  insufficiency  of  the  affidavits,  or  any 
other  thing  which  shows  that  the  writ  should  not  have  been  granted.*" 
Objections  to  the  regularity  of  the  writ  should  be  raised  at  the  earliest 
opportunity  after  suit  brought.'  Giving  the  usual  security  to  tlie 
sheriff  on  a  ne  exeat  does  not  preclude  the  defendant  from  applying 
for  a  diachargB  of  the  writ,  and  that  the  bond  be  given  up  and  can- 
celed; and  on  motion  to  discharge  the  writ  it  is  open  to  the  defendant 
by  affidavit  to  deny  the  allegations  on  which  it  was  granted  *  But  a 
writ  obtained  on  affidavits  substantiating  declarations  and  acts  of  the 
defendant,  as  evidence  of  his  intention  to  depurt,  will  not  be  dis- 
charged upon  a  counter  affidavit  by  the  defendant  denying  the  inten- 
tion, nor  where  the  counter  affidavits  fail  to  rebut  the  presumption  of 
the  defendant's  bad  faith  to  the  complainant.*  If  the  court  should 
feel  constrained  to  dissolve  the  writ,  it  may,  nevertheless,  require 
security  to  abide  the  decree.* 

SO.  Griawold      Hazard.  141  U.  S.  2.  Note:  7  L.B.A'.  398. 

260,  11  S.  Ct.  972,  999,  35  U.  S.  (L.  3.  Notes:  14  Am.  Dee.  568;  7  L.R.A. 

«d.)  678:  Brown  v.  Hafl,  5  Paige  (N.  398. 

T.)  235,  28  Am.  Dee.  425.  4.  NotM:  14  Am.  Des.  663;  7  LiUL 

Notes:  14  Am.  Dec.  563;  118  A.  S.  398.  * 
B,  997  ;7L.R.A.  398. 
1.  Notes:  14  Am.  Dee.  563;  T  LlB.A. 
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^Threats  caurii^  injin^  to-  badness, 
151 
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Agreement  not  to  pnrehaae  or  com- 
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Boycotts,  151 
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Common  sales  agent  employed  by 
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Digitized  by 


Google 


INDEX 


1SS7 


IfONOFOUES    AND  COMBINA- 

Gomnoditiw  (see  also,  Pvodnetion  of 
eommoditiefi)  — 
Control  by  camm,  77 
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tial, 44 
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ly, 18 
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CottsiittttionaHty  of  federal  anti- 
trust l^slatuHD,  63 
Constitnticmality  of  state  anti-trust 
laws,  98 

Constitutional  limitations  on  grant 

of  monopoly,  18 
Conlra(>t8  — 
Collateral  eontraets,  78 
Effeet  as  showing  monopoly,  46 
Illegal  eombinatimis  as  affecting 

validity,  78 
Inflnfncing  trade  of  employees. 
131 

Intent  to  restrain  trade.  46 
KTonopoUstir  contracts,  30-33 
Besfraint  of  brade,  illegality,  ^ 
20 

Tenns  of  eontraet  as  indicating 
monopoly,  43 
Control  of  production,  supply  or 

price  as  element  of  illegalitv,  26 
Copyright,  character  as  monopoly, 

198 

Comers,  133-135 
Corporations  —         '      ,  •  ■ 
Acquisition  of  competing  prop- 

erties,  170 
ByrlawB  as  tending  tovard  mo* 

nopoly,  161 
Consfdidatim  <rf  esmpeting  prop- 
erties, 170 
VanigA  «wr|nwliiiiM  mdiiv  law, 
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Holding  eompaniee  as  legal  enii- 

binations,  92-93,  169 
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163 

Monopolistie  eombiaationa  aflseted 

by  incorporation,  168 
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corporations,  167 
Partneiidlip  between  ataporations* 

164 

Procedure  against  foreign  oorpor- 

ations,  212 
Production  of  hooka  and  racords 

in  inmteedings  onder  anti-taist 

law,  107 

State  anti-tmat  laws  aifaeting,  104 
Tsoat  ereated  by  agieismeiit  of 

stoeMiolden,  16^167 
intra  vires,  illegal  etnohinstiotas, 

161 

GonrtB,  see  United  States  eonrta 
Creation  (see  also  Grant  of  mmop- 
.  oly)  - 

Orant  by  public  anthority,  11 
Legislative  grant,  14 
Criming  Iaw~- 
Conspiracy,  14A 
Indictment,  80 

Intent  to  violate  anti-trust  law, 

117 

Proseentions  under  federal  anti- 
trust law,  70-84 

State  anti-trast  legislation,  118 
Damages  — 

Exemplary  damages,  204 
'   OroniidB  of  xeooveiy,  85 

lomitatimi  of  actions,  86 

Parties  to  actions  to  recover,  86 

Right  to  recover,  201 

Tbreefidd  dam^fes  for  violaUoD 
of  anti-trust  law;  84 
Deeds,  nstrietiona  as  erasting  a 

monopoly,  130 
Definition  of'  Monopoly,  7 
Degree  of  injury  to  constitute  mo- 
nopoly, 47 
Dispensary  laws  not  in  violation  of 

Sherman  aet,  66 
Diasolntion  of  ooinbinations  — > 

Appeals,  94 

Holding  eompanset^  93*^ 
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Bestraint  of  trade,  36,  33 
Stiflii^  competition  in  trade,  26 
Tendency  of  combination,  26 
Elements  of  monopoly  of  tradey  8 
Employees,  see  lAbor  and  services 
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Commodities  affected,  49  . 
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Equitable  relief,  205-209 
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merce, 193 
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laws,  102 
Express  companies,  exehisive  grant 

of  fM»lities  by  railroad,  181 
Extraterritorial  operation  of  state 

anti-trust  law,  111 
Farmers,  eombinatiima  between,  194 
Federal  anti-tmst  legislation  (see 
also   State  anti-trust  legidla' 
tion)  — 

Acts  in  single  state  as  restraining 
trade,  68 

Appeal  from  convi<^ion  of  viola- 
tion of  act,  83 

Appellate  jurisdiction,  56 

Camers  as  w^in  Sbennan  act, 
174  ■ 

CaniflOt  oMihiwiatiopa  of,  72-7S- 
78 


MONOPOUES    AND  COMBINA- 
TIONS —  eomtmued. 
Federal  anti,-^9t  l^^islatioB  —  e«n- 

tinued. 

Contracts  as  affeoted  by  UI^^ 

combinations,  78 
Criminal  prooeeduigs,  79-84 
Damages  for  violation  of  aeL  84- 

88 

BlacfcUit  prohibited,  57 
Boycotts  prohibited,  57 
Qiaraoter  of  rcstrunt  prohibited, 

65-72 

Coereion  prohibited,  57 
Combinations  prohibited,  56-60 
Conoueroe  affected,  60-65 
Gonstitntionality,  S3 
Determination  as  to  character  or 

existence  of  combination,  59 
Direct  restraint  of  tradoi  65 
Effect,  64-56 

Enforcement  at  suit  of  govern- 
ment, 207-209 
Extraterritorial  operation,  54 
Forfeitures,  81 

Form  or  nature  of  contract  or 
combination  as  affecting  appli- 
cation  of  act,  56-57 
Incidental  restraint  of  trade,  65 
Indictment  for  violation  of  act, 
80 

Injunctions,  88-91 
Intent  as  element,  57 
Intimidation  prohibited,  57 
Lawful  and  unlawful  reetraints  of 

trade,  69-72 
Pooling  arrangements  prohibited, 

57 

Purpose,  54-66 

Reasonable  and  unreaaonaUo  re- 
straints, 67 

State  monopolies,  56 

Terms  of  act,  52 

Threats  prohibited,  57 

Threefold  damages  tar  violation  of 
act,84-:S8 

Violation  of  law,  criminal  pro- 
ceedings, 79-84 

Witnesses,  immunity,  83 
Ferry,  franehiae  as  l«gal  monopoly, 

15 

Fixing  prices  as  rssfaraint  of  ttade, 

38 

Food,  aee>  Nnomies  of  lifs 
Fordgn  insurmnee  companies,  see  la- 
.  snranea 
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ITONOPOUES    AND  COlfBINA.- 
TIONS  —  continued. 

Forest^ling  defined,  132 

Formation,  seo  Creatitm 

Oarbag%  flzolnsLTe  priv>le0B  of  dis- 
position, 3a-26 

Oas,  ezelnBive  privU^^  in  munici- 
pality, 21 

Grain  as  neeesaazy  of  life,  CO  ' 

Grants,  see  Legal  monopoliea 

Hack  stand  at  railroad  station,  4x- 
clnsive  privily,  20,  179 

Historical  review,  8 

Holding  companies  as  unlawful  com- 
binations, 169 

Ice  as  necessary  of  life,  60 

Illegality  (see  also  El^onts  of  il- 
legality) — 
Qeseral  tests,  41 

Terms  of  contract  as  eharaolerts- 
ing  tnuuactioB,  43 
Immunity  of  witnesses,  82 
Injunctions  — 
Ancillary  injunetioa  in  dissolution 

proceedings,  91 
Bestraining  Tiolatioos  o£  anti-trust 
law,  88-91,  205 
InnkeeporSf  legal  monopoly,  15 
Insurance  — 
Agreementa  for  beuU  of  buainess 

as  valid,  183 
Anti-tmst  laws  applicable  to  in- 
surance eompame^  185-190 
Character  of  insurance  as  com- 
modity or  property,  50,  185- 
186 

Combinations  between  insurance 

oompanies,  183 
Constitutionality    of  legislation 
,  against  combinations,  187 
Foreign  companies  as  within  com- 
merce clause  of  constittttion, 
lSS-190 
Rate  fixing  agreements,  184 
Intent  — 
Element  of,  combination  under 

Sberman  act,  57 
Restraint  of  trade,  46 
Interference  with  business,  see  Busi- 
ness 

Interstate  oommeroe,  see  Ctmrnierce 
latimidation  as  affected  by  Sherman 
aet,  67 

Intoxicating  liquors,  diapensaiy  laws 
sot  in  violation  of  Shennan  act,  66 
Intrastate  wMnmerae,  see  Commeros 
Joinder  of  causes  of  action,  202 


M0N0P0UE3    AND  COMBINA- 
TIONS —  contrnwd. 
Labor  and  services — 
Assoeiationa  to  eoUeet  and .  dis- 
tribute news,  3^1 
Combinations  of  eanployees  ot  em- 
ployers, 190 
Exohanges,  regulation  of  brokers 
charges,  192-193 
Lawful  act  as  porpose.  of  eoD]Jl)iaa- 
tion,  146 

Lawful  restraints,  see  Bestnint  of 

trade 

'  Leases,  restrictions  a*  eveating  a  mo* 
nopoly,  130 
Legal  monopolies  (see  also  Illegal- 
ity) — 
Bridges,  15 
Business,  IS 

Consideration  for  grant,  18 

Constitutional  limkations,  13 

Construction  of  grant,  17 

Copyrights,  198 

Bead  animals,  disposal  of,  23 

Ferries,  16 

Garbage  disposal,  23 

Grant  by  public  authority,  11 

Grant,  what  constitutes,  16-18 

L^slative  grant,  14 

Lotteries,  22 

Manufacture  and  sale^  21 
Municipal  grant,  16  .  ' 
Occupations,  18 
Offal  disposal,  23 
Particular  grants,  18-26 
Patents,  195 
Proprietary  articles,  199 
Public  utilities,  15 
Slaughter  houses,  22 
Taverns,  15 

Trades  and  callings,  20 
Turnpikes,  15 

Validity  and  effect  of  grant,  11- 
18 

Wharves,  15 
L^islative  grant  of  monopoly,  14 
limitatioa  of '  aietious  under  anti- 

tnut  law,  86 
Lottery  as  legal  monopt^,  22 
Maehinezy  aa  arfcM*  of  inuu  BMca- 

8ity,50 
ICanufactniM— 

ConuMroe  diatingniahad,  60 

Contract  ixa  sale  of  entire  ontpafy 
141 

Exclusive  privileges  granted  to  io- 
dividuals,  21 
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INDEX 


MONOPOLIES '  AND  COMBINA- 
TIONS —  eonUnued. 
Munut'actarers  —  continued. 
Extfosm  saldB  agreement,  139- 

141 

limiting  or  edntxolling  manofac- 

ture,  128 

Master  and  servant,  see  Labor  and 

services 
Meat  as  neemsary  of  life,  SO 
Merger  of  competing  eorporations, 

168 

Milk  as  necessary  of  life,  50 
Honopolistae  eomMnationB,  see  Com- 
binations 
Municipal  corporations  — 

Bill  posting,  grant  of  monopoly, 
20 

Dead  animals,  disposal  of,  23- 
26 

Garbage  disposal,  ^26 

Gas  monopoly,  21 

Monopolies  granted  by  municipal- 
ity, 16 

Offal  disposal,  23-26 

Omnibuses,  exelnsire  right  to  oper- 
ate, 20 

Paving  material  specified  as  re- 
pngnant  to  Shaman  act,  56 

Slai^hter  houses,  grant  of  ex- 
clusive privil^e, 
Kecessaries  of  life — 

Articles  not  considered  necessaries, 
.50 

Control  of  snpply,  133 

Comers.  133-135 

Engrossing,  132 

£nmneration,  49-52 

Forestalling,  132 

Insnrance,  185-186 

Price  fixing,  135-138 

Regrating,  132 
News  distributing  agencies,  discrim- 
ination in  service,  190-191 
Occupations,  legality  of  monopoly  in 

particular  occupation,  18 
Offal,  exclusive  privilege  of.  di^ra- 

sition,  23. 
Omnibases,  enionm  zight  to  oper- 
ate, 20 
Parties  to  actions,- 208 
PartnenAii,)  between  corporations, 

164 

Partnerships  in  zestxaint  of  tnd^ 

ia» 


MONOPOLIES    AND  GOBfBINA- 

TIONS  — eoN«Hi«ed. 
Patents  — 

Character  as  monopoly,  196 

Combinations  to  monopoliae  pat- 
ented articles,'  197 
pMialties  — 

Actions  for,  201 

State  anti-truat  l€^lation,  105 

Violation  of  law,  210 
Pilot  laws  of  state  not  in  violation 

of  Sherman  act,  56 
Plumber's  supplies  as  necessaries  of 

life,  60 

Policy  towards  monopolies,  10 
Pooling  arrangements,  57, 129 
Practical  monopoly  wiiboat  aid  of 

l^islative  grant,  30 
Prices  (see  also  Combinations)  — 

Engrossing,  132 

Fixing  prices  as  restraint  of  trade, 

38 

Fixing  prices  of  neoessariee  of 

life,  135-138 
Forestalling,  132 

Refusal  to  deal  with  priee  entteis, 

157 

Begrating,  132 
Principal  and  agent,  see  Agency 
Production  of  commodities  — 

Agreement  not  to  produce,  126 

Limitation  of  production,  128 
Proprietary  articles  as  monopolies, 

199 

Public  policy  towards  monopolies, 
10 

Public  utilities  (see  also  Carriers; 
Telegraphs;  Telephones)  — 
Fruichise.as  legal  monopoly,  15 
Pnblie  woi^  and  supplies,  contracts 

creating  monopoly,  22 
Railroads  (see  also  Carriers)  — 
Baggage  solicitors  on  trains;  ex- 
elusive  privilege,  180 
Compeling  lines,  what  are,  177 
Consolidation   of   parallel  lines, 
176-179 

Exclusive  privil^es  granted  to 

t«I^rraph  company,  IPO 
Sxclusive  privileges  in  railroad 

tickets,  21 
Parallel  and  competing  lines,  Wi'iai. 

aiw,  177  ■ 
Privily  of  solietting  patrcmag* 

of  passengers,  20 
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]fO)K>l>OUE3    AND  C0M6IVA- 
TIONS  —  voKtifmed. 
Badlmad  —  eonttmisd. 

Sleeping  ear  facilities,  ezdnsive 

grant,  ISl 
Solicating  business  on  trains,  ex- 

elofiiTe  privi1egr«.  180 
Stork  in  otb«r  milroads,  ftielqnisi- 

tion  of,  75 
teiegrmpiie,   exclusive  right  to 

string  wires  on  t^\t  at  way, 

190 

Rates,  see  Carriers;  Telephones 
BeasonaMe  restraint  of  trffde,  see 

Restraint  of  tnde 
Rebates  as  in  restraint  of  trade,  139 
ReeeiTos  in  dissolution  proceedings, 

91     ■•  ■ 
R^rrattng  deAned,  132 
Remedies,  8M  Aetiom 
Restraint  of  trade  (see  also  Bnsi- 
neas)  — 
Acts  in  sii^e  state,  68 
AgreCTient  not  to  eompeCe  vitli 

bosinese  aold,  121-125 
Agreement  not  to  produce  or  com- 
pete, 126-12» 
Common  sales  agent  employed  by' 

oompctitors,  143 
Contract,  26-29 

Contract  £w  sale  of  entire  ontptit,, 
141 

D^ree  of  injury,  47 

Direct  restraint,  119 

Direct  restraints  as  afteoted  by 

Sfaeman  law,  65 
Elements  of  iUsgslity  in  eombina- 

tio«B,  fi6 

Exclusive .  talBt  agreesunt,  139- 
141 

Fivng  pneos,  88 

Incidental  restraints  as  affected  bv 

SlMnuHk  law,  66 
Influencing  trade  of  employees, 

131 

Ijawful  and  ufedfcwfnl  xtetraints, 

8»-72  . 
Legal  restraints,  120 
Ibnufaetiire  or  mpply  .<rf  eom- 
, .  .     modiiiw  limited  or  eontrolled, 

128 

Modes  of  .«e«MiplisbauDt,  38 
Partial  restraint,  26 
Partitd  Msteaint,  tost  of  illegality, 
.  41-4A  ■ 

Pools  and  partneorslnp^  128 
B.  C.  1m  Vol.  XCLr-4K 


MONOPOLIES    AND  COMBINA- 
TIONS  —  eontimved. 
RestMiAt  of  trade  —  eonUmud. 
Price  fixing,  119 

P^hase  of  eempet^  bnsinees. 

120 

Reasonable  and  mueasonalik  re- 
'  streints,  67 
Rebate  plan,  139 
Bestriotionfi  in  deeds  wad  leases, 
130 

Blight  restraint  not  illegal,  120 
Suppressing  competition,  36 
'  -Total  sappression  of  trade  in  com- 
modity not  essential,  46 
-  Restriotaons  in  deeds  and  leases  as 
creating  a  monthly,  130 
Retroactive  effect  of  state  anti-tmst 

law,  112 
Sales  (see  also  Business)  — - 
£z<alasive  privil^^es  granted  to  in- 
dividuals, 21 
Exclusive  sales  agency,  143 
Exclusive  sales  agreement,  139- 
141 

Salt  as  necessary  of  life,  SO 
Sobools,  exclusive  privilege  of  snp- 

plying  text  books,  23  ' 
Services,  see  Tjabor  and  services 
Sherman  anti-trust  act,  see  Federal 

anti-tmst  l^alation 
Slaughter  houses,  grant  of  exclusive 

privil^e,  23 
Sleeping    car    facilities,  exclusive 

grant  by  railroad,  181 
State  anti-trust  legislation  (see  also 

■   Federal  anti-trust  legiRlntioo)  — 

Anti-trust  aiBdavits,  107 
.   Carriers  as  witMn  anti-tvoBt  lows, 
174 

'  Ghuitetn-  of  restraint  as  deter- 
mining appHeation  of  statute, 
114?-116 
Classification,  validil^,  lOS^lQ^. 
Combinations  essential  to  eousti- 

tate .  conspira^,  1^2 
Constitutionality,  98 
Constitutioqality,  who  jxiay  .'qves' 
. .  tion,  109  .  , 

Construction,  110  r 
Corporate  books  and  reoords^  pro- 
.    doction,  107  ,  i 

Corparationa,  speeifd  ptovisicuu 

^plioable  to,  104 
Criminal  liability,  116 
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UONOPOUEB    AND  COKBINA- 
TIONS  eontimmed. 
State   anti-trait  legiilalioD  **  opm- 
Hnued. 

BnfoxQaiMat  at  suit  of  307- 
209 

Exemptiona,  102-104 
Eztratertitorial  oparatumj  111 
Federal  oouzt  as  ecmelud^  as  de- 

tamon  by  atate  oonrt,  101 
Insurance  oompaniee  as  within 

anti-trust  laws,  185-190 
Intent  to  violate  law,  117 
^terf erence  with  intcvstata  eom- 

mwoSf  101 
Jii0tiQimti(ni  for  violatiag  law,  117 
Partial  invalidity,  110 
Penalties,  106 
Retroactive  ^teet,  U2 
Scope,  95 

Street  railways  as  within  anti-frost 

laws,  175 
Test  as  to  legality,  113 
Title  of  act,  ani&eien^,  108 
Validity,  95 

Witnesses,  immomty,  106 
State  monopolies,   appUeation  of 

Sherman  act,  56 
Statutes,  see  Federal  anti-trust  t^is- 

lation;  State  anti-tmat  legislation 
Stifling  competition  -  as  alrawat  of 

illegality,  26 
Stifling  comp^tiim  as  itiitnunt  of 

trade,  36 

Stock  raissfs,  combinationa  between, 

194 

Street  railwaya  as  within  anti-trust 

laws,  175 
Tal^rrapha,  axelnsiva  right  to  use 

nulroad  right  of  way,  180 
Telephones,  exokisive  oonneekion  as 

monthly,  1^ 
Terri  tonal  commerce  as  aftsted  by 

anti-tmst  laws,  65 
Threats  as  afleoted  by  Sherman  aet, 

67 

Threats  Mttqng  injniy  to  business, 
161 

Trade  or  eaUing,  see  Business 
TiaiBe  airangementSf  see  Canien 
^ansportation  as  neeessary  'oom- 

Trusts  (see  also  Combinations)  — 
Agiwfiifit  brtween  stodidioldeis 
of  oompatinff  oorporatiMU,  104- 
M7  . 
n>lduiff  oempanias,  169 


MONOPOUEB    AND  OOKBDU^ 

TIONS— CMMMMWl. 

Turnpike  franehiss  as  legal  wmapo- 

.  ly»lB 
United  States  oonrts  — 
C<meln8tveneas  of  deeiaiuia  of  state 
courts  under  state  statutes,  101 
Dissolution  of  eombiuationa,  jnna- 
diction,  91 
Unreasonable   mtraiuta,   ass  Be- 

straiat  of  tnde 
Wharf,  franchise  aa  lagal  waouopoly, 
15 

Witnesses'   inuntinify  nnder  aati- 

tmst  law,  8^  106 
Woric,  see  Labor  and  sarviMB 

MOBTAUTT  TABm  — 

Admissibili^  in  evideooe— 
Certainty  to  authorise  adBuawm, 

216 

Civil  damage  act  eases,  219 

Death,  actions  for,  217 

Dower  right,  estimating  valn^  219 

Employment  of  indiv^nal  as  af- 
feeting  admimlnii^,  217 

Health  of  individual  as  affeoting 
admissibility,  217 

life  insurance,  pieaeot  valns  of 
policy,  219 

Personal  injury  eaaea,  218 

Preliminary  proof,  219 

Rules  stated,  216 
Authenticity  of  tables,  prdiminary 

proof,  219 
Conclusiveness  as  to  ei^mtaney  of 

life,  222 

Death,  mortality  tables  to  ahow  ax- 
peetancy  of  liia^  217 

Deflnitiott,  216 

Employment  of  individnal  aa  aflwt- 

ing  admiaribiiity,  217 
Health  of  individoal  aa  ^*f^ng  ad- 

missibili^,  217 
History,  215 
Instructions,  294 

Judicial  notiaa  of  standard  toMei. 

221 

Personal   injniy   easea,  mortality 
tablea  to  shoiv  expaotanoy  of  life, 

218 

Pxeliminary  praof  of  antkentiai^, 

219 

Standard  4|nalitT  of  tMm^' 
Partieular  tables  TiinnitBtonJ  aa 

standard^  281 
Frdkaiaary  pioo^2U 


Digitized  by 


Google 


1389 


KOBTALITT  TABLES  —  eoHtimtO, 
Testimony  buMi  oti  mortmlHy  taUee, 
221 

W«^t  M  ■flteM  by  mmnmding 
flavoBitanoeay  228 

Abatement  of  bids,  579 

Absenoe  of  martgagoT  m  «xt«tdiiig 

mortgage,  464-467 
Absolute  deed  as  mortgage  —  ' 

Adequacy  of  consideration  for  eon- 
v^anca,  269 

Adraissioin  of  partiee,  266 

AfreemeDt  ftfv  raconv^ranee  or  de- 
feasance, 246-247 

Bnnten  eif  proof,  263 

Condvet  of  iMitias  with  respect  to 
pxop«rt7j  200 

Ckmsiden^ioB  lor-eoBveysace,  260 

Declarations  of  parties,  266 ' 

Deed  and  defeuanee  as  parts  of 
same  transaction,  247 

Degree  of  proof,  263 

Doubtful  cases,  264 

Evidence  to  show  diaraeter  of  con- 
veyance, 255-261 

Foreckmire  barred  by  lapae  of 
time,  461 

Foredosnn  of  absolute  deed,  2^ 

Identity    between   grantor  and 
mortgagor,  246 

Ladies  aa  afiaeting  ngbt-ta  relief, 
262 

Parol  evidenee  to  shov  character 

of  eosveyamM!,  248-266 
Pn>exiatnig  obligation  as  andanoe, 

267 

Pnliminary  n^taatiMW  of  low- 
ing nature  of  ccmTeyanee,  265 
Redemption,  503 
Bnle  stated,  361 

Snbseqaant>obligation  aa  evidence, 

258 

AeoeleiatiTe  piovisions.in  moctgage, 

493-500 

Aceeptance.  by  moitgi^ae,  260,  415 

Accounting  — 

Mortgagee  in  possession,  384 

Pojcbaser  aa  wtitled-to  acoomiting 
from  redeuptioner,  650 
Accretions  as  covered  1^  lien  of 

mortgage,  890 
Acknowledgment  — 

Keoeasity,  281  ■ 

Saffieiency,  2B3 


MORTGAOBB  —  eontinued, 
ArtionB  'fseft  aho  Foreclosure)  — 
Damages  for  injuries  to  mortgaged 

property,  324 
Defleieney  on  f  oreeJoanre,  665 
Ejectment    by    assignee  against 

mortgrtgot,*3(J2 
Injunctions  restraining  waste,  323 
In;}ary  to  tnortgeged  property  by 
•'  "moTtigBgor,  324' 
Injury  to  mortgii{!«d  pTopert>-  by 

tinrd  pereon,  339-344 
Trover  for  timber  cot  by  mort- 
^ftogor,  5M 
Adjournment  of  sale,  574 
Adjustment  of  rights  by  judgment 

of  foreclosure,  547 
Admissions  and  dedaratioo?,  abso- 
lute deed  intended  as  mortgage, 
256 

Advance  bids,  584 
Ajdvancaa,  see'  Priority;  Obligation 
aeoured  . 

Adverse  possession  aa  barring  r^lit 

to  foi«^o6e,458 
Adverse  rights   litigated   in  fore- 
closure suit,  644-546 
Adverse  title — 

After  acquired  title  as  affected  by 

warranty,  396 
Claimant  as  proper  party  to  fore- 
'  closure  suit,  529  ' 
Homestead  claim  mortgaged  be- 
fore patent,  396-396 
Judgment  as  affecting  adverse 

title,  553 
Junior  mortgagee,  398 
Litigation  in  foreckwnre  suit.  545 
Mortgagee's.rigfata  to  assert,-  397  - 
399 

Mortgagor's  right  to  assert,  304^ 
-     397  ^ 
Purchaser  from  taortgagoF  assert- 

•ing  tax  title,  ^7 
Tax  title  asserted  by  mortgagee, 
897 

WnraUt^-  in  Muwtgage  as  alfect- 
fl^.  movtga^ra'a  ri^  to*  assert, 
8M 

After  acqoiied  property  elanae,  et'- 

fcet,  aao     '  . 

Alien  m(Htgagea^  right  to  Coiealoae, 

520-  •■ 
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HOBTGAOES  —  eotttimud. 
Alteration  (aee  also  Filling  blanks; 
lUformation     and  modifica- 
tion) — 

Effect  aB  diBch«x;g«  of  mmctgiLgox, 
434 

Effect  of  altentiozi  by  mortgagw, 

305 

Verbal  altsration  hy  p9Jt^m,  SM 
Amendment,  see  Btfonutioii  and 

modification 
Answer  in  foreolosnrB  suit,  637 

Antichresis,  243 

Application  of  proeseds  of  .wis,  ne 

Distribatton  ox  prooeeds  ■ 
AppoitioiuneDt  of  debt  at  fon- 

elosure,  547 
Arrest  of  mortgagor  m  attte^ng 

mortgage,  438 
Assignment  — 
AeeeleratiTe  provisions  as  affect- 
ed by  assignmait,  494 
Afls^fnability  of  m<ntgage,  846 
Assignor  as  party  to  fbredosore 

rait,  633 
Conflict  between  asBigneas>  361 
Conflict  of  laws,  851 
Conveyanee  of  mortg^wl  pnm- 

ises  by  mortgagee,  344 
Deed  aa  essoitial,  349 
Defective  assignment  as  passing 

benefiaal  interest,  Z4S 
Defective  foreelosnre  sale  as  as- 

signment,  345 
Defenses  of  mortgagor,  363 
Effect,  352-357 

Ejectment  by  assignee  against 

mortgagor,  364 
Equitable  aasignment,  payment  by 

junior  mortgagee,  477 
EqnitieB  against  aasigiMe,  S6S 
EqnitieB  in  &vor  of  third  persmis, 

866  • 
Estoppel  of  mortgagor  as  against 

aasigiiee^  364 
Foreclosure  by  assignee,  620 
Fomn  of  ass^rnmait,  846 
Jadgment  creditor  paying  debt 

as  entitied  to  assijwent,  482 
Jadgment  of  fomeloaiize  as  eon- 

dnding  asmgnee  of  jnaior  nuni- 

gagee,  664 
Junior  mortgagee  paying  debt  as 

entitled  to  aaaigniuaat,  482 
ICeasDra  of  assignee's  ri^tt^  368 


MOBTaAQES^ttmnnned;  ' 
Aeeignment  —  ootstmuad. 
Merger  as  prevented  by  tatdgo- 

ment  of  mortcage,  487 
Negotiability  of  instx«HB«ni  ea- 

cured,  see  Obligation  secured 
Notice  of  assignment  as  snnmitial 
357 

Openation,  352-367 
Partial  assignment,  347 
Payment  aa  d^ease  agaiaat  aa- 

aignee^  354 
Payment  of  mortgage  as  giving 

ric^t  to  wwignment,  482-489 
Payment  of  neg<^iable  oUication, 

358-360 

Payment  to  mortgagee  before  no- 
tiea  Of  asaigniBent,  357 

Persons  entitled  to  p^  moitgaga 
aad  demand  MsigimuBt,  482- 
484 

Parefaase  by  esaigneeat  fneelosara 

aale^  678 
Qnitdaim  deed  1^  nertgagee  aa 

assi^ment,  346 
Beooiding  assignaiept  as  eseentiml, 

360-366 

Redemption  1^  assignee  of  wort- 
gagor,  640-642 

Several  notes  secund,  priority  of 
foreclosure,  660 

Snbeeqnent  dealings  with  aaortgagr 
or  property,  867-366 

Tenant  for  years  or  for  life  aa 
entitled  to  pay  ddit  and  de- 
mand assigmuent,  482 

Transferability  of  mor^i^  346 

Transfer  of  debt  seonied,  347 

Usnriona  interest  paid  to  nunt- 
gagee  as  countereiaim  against 
assignee,  354 

Usury  exacted  by  assignee  aa  af- 
fecting mortgage,  3^ 
Assiunption  of  morteage  — 

Aeoeptanee  of  deed  eontatning  aa- 
anmption,  382 

Bar  of  aetioB  against  grantee,  463 

Collateral  i^ireement  of  aasmnp- 
tion,861 

Confliet  of  lave,  879 

Considaration  for  eKtennon  to 
grasfee^  886-386 

Conveyance  snbjest  to  mnteega, 
380 

Covenant  nuunn^  widi  land,  370 
Defenses  to  giantee^s  liability,  878 
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If  ORTOAGTfi^  — '  eontmueL. 
Assumption  of  mortgage -^^  wntm- 
ued. 

Extensioii  .of  tinw  by  muttgHgw  as 
affeetiiig  gnmtee*i  liability,  S83- 
383 

Extension  of  tixae  to  prsntee,  flffeet 
on  mortgagra'i  haUIity,  383- 
386 

Form  of  aaramptica,  380 
Grantee,'8  tiabilbv  to  mor^agee, 

374-376 

Liability  of  gnntet  to  grantor, 

373 

Mortgage  ai  patrt  oi  emmdsratioii, 

380 

Personal  liability  of  grantor  aa 
essential  to  grantee^  liability, 

376 

Purchaser  of  mortgaged  ptemisea 
tsking  asdgnment  of  mortgage, 

369 

Relation  between  morteagor  and 
grantee  of  mortgaged  premiaea, 

382-383 

Rdease  of  grantee  by  grantor,  377 

Remedies  of  grantor,  374 

Satisfaction  or  release  of  mort- 
gage, effect,  386 

Snbsequent  mortgagee  aaboming 
mortgage,  379-380 

Sofflcieney  and  soope  of'  ateomp- 
tioD,  380-382 
Attaebment,  priority  OTerfotore  ad- 

vaneea  on  mortgi^  41B' 
Attestation  aa  ease&tial  to  dne  exeon- 

lion,  278 

Attorneys'  fees  in  f oieeloiurt  .jtto- 

ceedings,  567-4179 
Bankrupt<7^  — 

Discharge  of  mortga^  94 

Ifottgagor'a  right  to  possessien  aa 
affected  by  bazdxupt^,  818 
Betturmeata,  see  ImpfluveBOBaW 
Bids  lyid  bidden,  sea  Sab  under 

jadgment;  Sale  undbrpttwer 
Bin  to  reden^  506  . 
BUls  aad  notias,  ae^.  Obligation  ae- 

enred 

Blanks,  aa*  Filling  Uaiifca 
Bnildinga  removed  by  mortgagor, 

nmtg^i^Be'a  remedies,  324 
Burden  of  prool^  abaolnte  dead  aa 

mortgage,  263 
^Unveat  emptor,  appfieation  to  ftn- 

•losBre  Bales,  622 


HORTaAGSfi  —  umtmitU. 
Character  of  transaetion 
Common  law  mle,  eonf^yanos  of 

legal  title,  242 
GonT^aoae  on  mere  seeority,  243 
Criterion  of  mortgage^,  244 
Intentitm  aa  dalei'aiiiistini,  344- 
245 

Uen  in  equity,  2tt 

Pa^l  Bvideatoe  to  shov  ehannter 
of  transaotioa,  248-266 

Seearity  for  obligation,  245 
Circumstantial  evulttua,  see  Evidence 
Collateral  attack  o«  judgment  ef 

forselosnn,  669 
Common  law  oonoaptloB  «f  mort- 
gage, 242 
Coneaalment  by  mortgagee  aa  afleet- 

ibg  lien,  437 
Con^tional  oonve^neea* 

Dmtiaetion  between  mMt^ag*  «itd 
conditional  aale,  266 

Doufatfol  caaea,  269 

Intent  to  secure  obligatioil,  266 

Presumption  aa  to  punwae,  267 
Confirmation  of  foreclosore  sale,  581 
Conflict  of  laws'— 
■  Assigomoit  Of  mnrtgaga, 

Assumption  of  mortgage  Iqr' gran- 
tee    pcemiaeB,  379 
Cimaideratum   (see'  aba  AbMluto 
deed  aa  mortgage)  — 

Neeesa^  to  sappoit  mortgage, 
293 

Conatmetioa —  « 
Conflict  of  laiTB,  302 
IbastnuneBteoaatraed  af  mortgage 
304 

Itttaotien  ^  piurMli  301 
Law  in  f ores  at  time  of  whihIwii, 
80fi 

Pnnted  part  aa  yietdinf  to  vrittsD 
*'  'part)  Itti'^BB 

Boha  of  -eoMrtraatiai  gipenlly, 

301 

-  TPMr^  wbitttw  gonna,  SM 
TaUdi^  \f$  tox'ni  iitM»-  603 
OttntfagiMt'Mm^dar  w  aah^tot  to 

mortgage,  202 
CeKnyum  ^sea  «1m»  iihenWl  dead 
as  mort^p^iiB)  — -  ■ 
Mortgagee's  right  to  edonr  Buvt- 
g«gBd  premiMa,  344-«46  - 
Goato  in  f caeeloanre  pnu  wadiins,  568 
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HORTGAOBS  -*  9oiUmmd. 

Cotenancy  —  ■ 
AppoMdonment  of  debt  on  fvre- 

eloaore,  547 
Mortgage  by  one  ootcBsnt,  eHeet, 

390 

Partifla  to  f oreelosure  auit,  533 
Redonption  by  ootenant  ii  mort- 
gagor, 643 
Babrogfttion  of  ootenant  p^ing 
mortgage  debt,  478 

Covenant  Tanning  with  land,  as- 
snmption  of  mortgage,  379 

Critcaiim  of  mortgage,  244 

Crops,  right  of  pnrohaMr  at  fore- 
dosore  aale,  628 

Gross  bill  in  foreclosure  sait^  637 

Corfieqr  as  sabject  to  mortgage,-292 

Deatli  of  plaintiff  pmding  fore- 
elosnre  mit,  647-648 

Debt  Becnred,  aee  ObligatiBB  Mcnred 

Decree,  JndgmntB 

Dedication  by  mortgagor  as  effect- 
ing liea,  368 

Deeds,  Me  Abaolnto  deed  as  mort- 
«•«• 

Deeds  of  tnist,  aoe  Tnut  deaAi 
Defeuanoe,  we  Absolnto  deed  aa 

mortgaij^ 
Defective  inatnunmto  aa  equitable 

mortgages,  274 
Defective  side,  title  and  rij^ts  ac- 

anirvfl  by,  632-634 
Daensea  to  foreelosnre  suit.  640- 

S43 
DeAcieDciy— 

Actiim  to  neonr,  665 

AgicfliliiBit  betifMu  parties,  'effect, 
669 

Covert  fai  aMFtgagoto  p^y  liebt, 
666  '  ■ '  . 

Estoppel  to  elaim  deflaegai^.  jndg^ 
-  mebt,  670 

Kzhausting  mortgaged  pnquMB  aa 

'  pveroqniaito  to  deflfliflMiyijiidfp- 
mflait,  668 

TndgiMat'  on  iamAamm.tut  da- 
flojaaoy,  667  ■ 

ModifiaBtin  ot  TanatMii  of  judg- 
ment, 669 

Mfiwidiiiiait  at  noitgagor  m  af- 
faeting  ri^t  to  dsAoicoqp  jndg- 
■  mt^-866 

Statdtea  -  pioliihitiag  4afieieney 
jwlcwnta,  668^ .     .  . 


HORTGAa^S  —  ocwMmmvL 
Definitiona  — 

Antiehresia,  243 

Uortgage,  243 

Wol^mortgage,  244 
D^very  and  acceptance  280 
Deposit  of  title  deada  aa  aqnitaUo 

mortgage^  277 
Description  — 

Misdescription  as  efovnd  flov  ro> 
formation,  307-308  ' 

Mortgaged  proper^,  287-^89 

Notice  of  salie,  description  of  prop- 
erty, 571,  600 

Obligation  aeound,  283^,  380 
Dischai^,  aee  Satisfaction  and  dis- 

oha^e 

Bispoaitipn  of  mortgagor'a  intowt, 
see  Sale  by  mortg^or 
-  Distinetions  — 

Conditional  sale  and  mortgage,  266 
Trust  deed  and  mortgage,  271 
DistributioiL  of  proceeds  (see  also 
.  Priorily)  — 

Action  to  secure  sorplaa.  664 
Adjustment  by  qontt  ox 
657 

,  Gonflieting  daima  to  sorplna,  663- 
664 

Contract  between  partiea,  667 
Improvements  made  before  sale, 

,  657 

Junior  mortgagee's  light  to  snr- 

plm,  662 
Mistajte  of  law  jn  wt-^ng  dia- 

ttibution,  657 
Order  of  ^>pliflatum  to  debta, 

.9&CH108... 
Prior  aaaignmpt  doftfariaei  6^0 
Priorities  between  several  notes 

«MBnd,6S8 
.  X^nority  aoeordiog  to  matnri^  of 

aeroral  notea  seonred,  660 
Pm  rate  nle  of  diatributiom  668 
Bigbt  of  uMwtgifitf  to  aorfdoa, 

Snrplna,  how  diatribntad,  661-W 
DivifeiUlity  of  moMgage  lin,  389 
Dower  — 

Mortgagee's  interest  lu  avbjeet  to 

dower,' 311 
.  Redemption  of  ddwetaes',  6M 
Purchase  money  mort^ga^  as  sn- 
„  ,   .papo?  to  dower  rif^t,  417 
l>Qnea  'as  vitis^ng  mortgage, 


Digitized  by 


Google 


INIKEX. 


1367 


MORTGA(M  —  eontmmU. 
Ejectment,  aangnes^i  xi|^  to  IM 

'   mattgaigotf  362 

Bteinttit  dosiain  — 
Award  as  subject  to  G«,  390 
Mortgagee'B  xight  to  ftward.  343 

&if oroeraent,  see  Rcmadies  or  mort- 

B&joymflnt  of  mortgaged  pioper^, 
see  Ownership  and  posiwaioii  of 

proper^ 

Entry  and  pomwoaion  by  mortgagee, 
616 

Equitable  mortgagea  — 

Agreement  for*  lien,  275 

Deed  emiditioned  for  sappozt,  276 

DefectiTO  instnunenta,  274 

Deposit  of  title  deeds,  277 

Judicial  sale  under  agreement  for 
reconveyance,  291 

Haxim  a^lieable,  273 

Priority  over  aabaeqnent  jn^- 
ment^  413 
Equitable  owner  as  party  Ixk  fore- 

elosure  suit,  632 
Equity,  see  i^igiunent 
Equity  (see  also  Maxima)  — 

Absolute  deed  eonstnwd  aa  mort- 
gage, 248 

Vortgue  as  mere  security,  3^ 
Equity  of  redemption  (see  also  Re- 
demption fi-om  sale)  — 

Absolute  deed  as  mortgage,  503 

Bill  to  redeem,  505 

Contraetnal  Hmitationa  mi  redemp- 
tion, 502 

Debt  addition^  to  flKWtgag*  obli- 
gation, 507 

DOTPerees  as  entitled  to  vedemp- 
tion,  504 

Extingnisfanettt         sale  nnder 
power,  666 

Grantee  of  mortgagor  aa  entitled 
to  redeem, -603-504 

Homestead  claimant's  right  to  re- 
deOD,  504 

JudgmeBt  on  bill  to  redeem,  606- 
606 

X*pM  of  time  aa  ■*"**^tc  right 

toi«dBtm,607 
Leasee^  riglit  to  reaecm,  fiM 
Origin  and  mMn,  601 
Partial  redemption,  606 
pKBona  flklttlad  to  radsMn,  603 
Pnrohaae  by  mortgagee^  merger, 

486 


MOBTGAGES  —  coMtifittei. 
Ecroi^:  of  nsdemption' — eontimML 
Pnrohaser  as  entitW  to  redeem 
from  foreoloeun  sale,  640 
,  £ight  to  mdeaia,  600  / 
Set-off  ia  piooeediiu;s  to  redeem, 
505 

SnbaeqiHat  ineambranoer  aa  as- 
titled  to  redesm,  503^04 

Tenos  of  ledamption,  506 
Estoppel  — 

Asserting  inTaUdify  of  moctgage, 
301 

Bar  to  defense  of  fraud,  dvreas 

or  undue  inflnenoa^  287 
Defeases  of  mortgagor  agaim^  aa- 

si^ee,  354 
Deficiency  judg^ient  barred  by 

estoppel,  670 
Denial  of  validity  of  mortgage  by 

grantee  of  premisee,  370  - 
Foi^fery  of  mortgage,-  denial,  279 
Impeaitftfnent  of  foreolosnre  sale, 
'  680 

Priority,  estoppel  to  assflrt,  410- 
.  412 

Bedemption  from  sale,  666 
Evidence  — 
AdmissibUity  to  show  character  of 
'  transaction,  256 
Burden  of  proof,  ahaolate  deed 

as  mortgage,  263 
Cinoms^tiftl  «ridenoe  to  ahow 

nature  of  tranaactton,  253 
Eiplauiing  Aatnre  and  extent . 

obligation,  539 
Identity  of  debt  secured,  638 
Parol  evidopcee  to  show  eharaeter 

of  oonveyanc^  248 
■  Presooiption  as  to  eonditMul  em- 

veyances,  267 
Prodiwtioa  of  mortgage  notai,  536 
Proof  of  indebtednev,  638 
B4hvuaey  to  nhftgaetgr  oi  traafr- 

action,  255 
fiieeutim  t4Kl  tamtil  piuta  — 
Acceptanoe,  by  Mort^pigee,  280 
Aooeptanes  of  mm^gage,  416 
AdotowMgnMnt,  283.-^ 
Attestotioii,  278 
Delivery  and  aeeeptanoo^  280 
.  Daeeription.  o<  JUMlgaged  ptop- 

erty,  287-^ 
Description  of  oMigalioB  umiioil, 

263-^7  / 
Pmnmption  of  irmytiM^  9B0 
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MORTGAGES  —  eontinuei, 
Bxeention  and  foraul  paite 

Hnued. 
Reeoiding,  282 

Reference  to  WEtnueooi  inatra- 

mmts,  288 
Seal,  278 

Seal,  effect  of  mmaiioii,  416 

Signature,  278 

Statutory  requirementB,  278 

Sunday  contracts,  278 

Words  of  inheritanee,  278 
Executions  — 

Body  execntion  as  diaduutpBg 
mortgage,  438 

Mortgage  as  affected  by  execu- 
tion for  debt  secured,  436 

Purchaser  at  execution  sale  as 
party  to  foreclosure  suit,  633- 
534 

Sale  of  mortgaged  property  under 
execution,  370 
EzeeutoTS  and  adminiatrators  ~ 

Administration  sale  as  affecting 
sale  of  mortgage,  51fi 

liortgagor  appointed  executor  or 
administrator  of  mortgagee^  ef- 
fect, 433 

Parties  to  foreeloeun  suit,  634 
Extinguishment,  aee  Satisfkenmi  and 

discharge 
Fictitious  nane  of  mortgagee,  289 
I^dueiaiy    taking  nnoonsesonable 

mortgage,  297 
I   Filling  blanks,  insertion  of  name  of 

mortgagee,  290 
Foreeloennt  (see  abo  Evidfanee; 
Judgments;  Redemption  from 
sale;  Sale  under  jud^ent;  Sale 
under  power;  SattttEattfiim  and 
dischaige)  — • 

Absolute  deed  intended  as  mort- 
gage, 266 

AiuuiniirtnLtor   tit  mmtBH* 
party,  534 

AdrerK  claimant  as  pn>per  party 
in  foreeloMre  mdt,  620 

Adverse  poaseseioD  as  barring 
light  to  fonelosQre,  408 

Adrene  ri^ts,  fitiigatioB  of,  544- 
546 

Alien  mortgagae^a  r^t  to  fora- 

oloae,  620 
Anawv,  SS7 

As^^ae  in  bankruptey  as  party, 


MORTGAGES  ~  amtinmtd. 
ForaeloBurA —  oontimt«d. 
Ass^ee's  riglit  to  foreekiae,  520 
Assignor  as  party  to  foraeloaon 

smt,&33 
Attometys'  fees,  667-670 
Bill  of  complaint,  636 
Bondholder  suing  to  toreolaao  trnat 

mortgage,  621 
Co-mortgagee's  ri^i  to  finadoao, 

626 

Complaint,  630 

Concurrent  aetiim  and  f oreetomro 

proceeding,  fill-618 
Costs,  569 

Cotenants  as  partiao,  63S 

Cross  bill,  537 

Death  of  plaintiff  pending  sni^ 

647-548 
Decree,  547 

Defective  foreelosnra  sale  aa  aa- 

signmwt,  345 
Defenses,  540-543 
Definition,  519 
Entry  and  possession,  610 
Equitable  ovner  as  parfy,  682 
Evideuea,  638-539 
Executor  of  mortg^or  as  party, 

534 

Gnuitee  of  mortgagor  aa  neeea- 

sary  party,  538 
Heirs  of  mogrteagor  as  partieB, 

534 

Historical  review,  618-519 

Husband  of  mortgagor  as  proper 
party,  632 

Indspoubnt-  aetion  aa  barring 
foreclosure,  610,  511 

Intervention  in  foreelosnn  '  pro- 
ceedings, 626 

-Invalid  foreclosme  sak,  mort- 
gagee's rights  aa  against  par- 
ehaser,  329 

Joinder  of  oo^ortcagaea,  626 

Jn^^ent,  547 

Jurisdiction,  524 

I^nd  in  another  state,  effiset  of 

judgment,  549 
Lapse  of  time  aa  bar,  466-40Et 
Lessees  as  patties,  633 
limitation  ci  aetiona,  640. 
litigaliott  of  adncaa  xii^  544- 

546 

Miataka  as  gioaBd  Car  vaaatinc 

aala,fi8a 
Mortgagor  aa  neeemary  pntj,  SBCt 
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MORTGAGES  continued. 
Poreeloaure  —  continued. 
NoQ  joinder  of  parties,  536 
Notary  taking  aeknowladgmeat  as 
party  to  suit  to  reform  aoknowi- 
edgment  and  foraelomre,  63fi 
Occupants  as  parties,  583 
Partial  f  oreelosnre,  565-687 
Parties,  626 

Paymwt  as  defeoM,  640 
Personal  represoitatiTeB.U  par- 
ties, 631 

Persons  competent  to  lineelose, 

620 

Pleading,  635-638 

Pledgee's  right  to  foreeloee,  522 

Prior  lienbc^ders  as  proper  or 

necessaiy  parties,  529 
Proeees,  624 

Receivers  in  foreoloaon  proeeed- 

ingB,  560-665 
Reformation  after  foreetomre,  308 
Remaindermen  as  parties,  AM 
Set-off,  542-643 

Statute  of  limitations  an  bar,  466- 

463 

Statute  of  limitaticms  as  running 
against  mortgagee  in  possession, 
462 

Striflt  foreeloeine,  516-619 

Svbseqnent  lienholders  as  neeea- 
•ar;  parties,  630-632 

Snweemve  action  and  foredosnre 
prooe«ding,  611-613 

SneoessiTe  foreclosures,  566-667 

Surety  seonxed  by  eollaCsnl  tiort- 
gage,620 

Tender  as  defense,  540 

Time  to  f  oreeloee,  622 

Trustee  as  party,  532 

Waiw  of  right  to  f ondoM,  623 

Want  of  tiOq  in  mortgagor  aa  de- 
fense, 540 

Ward  as  mortgagee.  626 

Wife  of  mortgagor  as  proper 
party,  532 
Fo^sd  mortgage,  estoppel  to  deny, 

27^9 

Formal  parties,  see  Bzecntion  and 

formal  parts 
Form  of  mortgage  (see  also  Absolute 
deed  as  mortgage)  — 
Conditional  eonveyanee,  266 
Separate  inatrumsota  eonstitlting 
mortgage,  246 


MORTGAGES  —  oohChuhkI. 
Fraud  — 
Diaohaige  proenrad  by  fnutd,  re- 

Uef ,  491 
Hort0age  vitiated  by  fraud,  296 
Priority  as  defeated  by  fraud,  411 
Release  procured  by  fraud,  475 
Vacating    foreclogore    sale  for 
fEaud,684 
Fruit,  right  of  purobaser  at  fwe- 

eloBure  sale,  6^ 
Funeral  cgq>eii8aB,  priori,  416 
Future  acquired  property,  see  Prior- 
ity 

Future  advances,  see  Priority 
Chutee,  see  Sale  by  mortgagor 
Growing  orops,  right  of  purchaser 

at  foreclosure  sale,  628 
Heirs  — 

Conclusiveness  of  judgment  of 
-  f oredosure,  557 
Parties  to  foreclosure  suit,  534 
Redemption  by  mortgagor's  beizs, . 
644 

Unoonscionable  mortgage  exeented 

by,  297 
Homestead  — 

Entry  as  subject  to  mortgage,  292 
Homesteader's  right  to  redeem 

from  mortgage,  504 
Uortgage  before  patent,  395-^96 
Sale  under  foreclosure  judgment, 

676 

Subordinate  to  purchase  money 

mortgage,  418 
Husband  and  wife  — 
I)ower  ri^t  as  subordinate  to 

pnrobasa  mon^  mortgage,  417 
Judgment  of  foreelosnre  as  cou- 

elosive  of  mortgagor's  wife,  666 
Parties  to  foreclosure  suits,  632 
Redemption  by  wife  of  mort|^gar, 

loe  on  mortgaged  prwuisss,  rights 

of  pisrdiaser,  620 
ImpTOTemenis  ^ 

lien  aa  oomiag  iinpumemanti, 
890 

MoflsaflM  in  possession  making 

improvements,  333 
Reunbu2«aneQt  of  jnoeeeds  of 

foreclosure  sale,  657 
Inadeqnaey  of  prioe  as  aitsetad 

sale  under  power,  614 
Index,  see  Record 
Inheritanee,  words  of,  278 
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MORTGAGES  —  eomtmuO. 
InjuDctioD  — 
Appropriation  of  pzttparfy  by 

third  persons,  330  ' 
Ezeentioii  of  pomr  of  mIa,  617- 

Injury  to  mortgaged  property  by 
third  persons,  339 

Protection  of  mortgagee  against 
judicial  sale,  400 

Sale  under  power,  overstatement 
of  debt  in  notice  of  sale,  601 

Waste  by  mortgagor,  323 
Injuries  to  mortgaged  property  (see 
also  Mori^ragor)  — 

Acts  of  third  persons,  330-344 

Solvency  of  mortgagor  as  affect- 
ing mortgagee's  right  of  action, 
341 

InstalhnentB,  see  Mstuiity 
Insfmmenta  eonstmed  aa  moitimMa, 

245 
Insurance  — 

CoTenant  to  insure,  404 
Mortgagee  in  posseanon,  duty  to 

insure,  335 
Mortgagee's  interest  as  insiiTAUe, 
404 

Mortgagor's  duty  to  insure,  404 
Notice  and  proofs  of  loss,  407 
Premiums  as  part  <tf  mortgage 

debt,  404 
Proceeds  of  policy,  appliofltSon  by 

mortgagee,  407 
Prooeeds  of  polkiy,  »dit  to,  405- 

407 

Beeovery  of  pnmiums  paid  in 
foreclosure  proceedings,  6^- 
570 

Intent,  cfaaraeter  of  .«<mT«yanoe,  244- 

»S  ' 
Interest  — 
Default  in  payment  as  naitaring 

mor^ag^493 
IdCD  for  intersat  ^  dd>tK  SBsnred, 
392 

'  Tayment  as  estopp^  to  assert  in- 
validity of  mortgage  301 
Payment  as  estoppd  to  deny  iar- 

gery,  279 
Principal  and  intanat  as  dbtmot 

debts,  514 
Rents  and  profits  reeeived  by 
mortgagee  in  possession,  338 
Diterpret&tion,  see  Constrnetion 
LitervenfioD  of  parties,  586 


MOBTOAGBS  —  eotamued. 
Interventions  pro  interesae  suo,  668 
'  Judgmratt  creditor,  payment  of  mort- 
gage debt,  478,  482 
Judgments  (see  aJso  Deficieaey)  — 
Adjustment  of  rights  by  jud^ent 

of  foreclosure,  647 
Adverse  claims  as  concluded  by 

judgment,  553 
Amount  of  debt,  aaoertainmont, 
548. 

Apportionment  of  debt  among  eo- 
tenwita,  547 

Assignee  of  junior  mortgagee  aa 
concluded  by  foreolognra,  564 

Binding  effect,  559 

Claims  not  asserted  as  affected  hy 
foreclosure,  558 

Collateral  attack,  559 

Conclusiveness,  550-550 

Description  of  piopwty  im  fore- 
closure, 548 

Entry  after  death  of  plaintiff,  647- 
548 

Extraterritorial  operation,  549 
Foreclosure,  549 
Foreign  judgment,  effect,  558 
Heir  of  mortgagor  as  concluded 

by  judgment  of  foreclosure,  557 
Junior  lienholdera  aa  concluded, 

554 

Lessee  as  conoluded  by  judgment 

of  foreclosure,  555-556 
Lien  of  judgment  for  debts  ae- 

oured,  510 
MattOB  concluded,  558 
Matters  concluded,  questions  not 

in  iastto,  661-5^ 
Mergor  of  mortage  in  jm^iment, 

648 

Oesapant  aa  oonoluded  by  jndg- 
ment  of  foreclosure  555 

Opening  judgment,  559 

Paramount  title  as  affected  1^ 

judgment,  553 
'  Persons  concluded,  660-552 

Persons  not  in  being  as  eonelndad 
by  foreclosure,  557 

Priority  as  between  judgment  and 
purchase  money  mortgage,  420 

Priority  as  between  mor^nges  and 
judgments,  CIS 

Priority  as  to  nnreeorded  mort- 
gage, 414 

Semaiodwrnen  aa  oondndad  1^ 
foreclosure,  667 
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MORTGAGES  —  wmtmued. 
Judgments  —  eoniimud. 

Bplittmg  eansee  of  actum.  568 
Tmborn  peEwms  as  oonahided  by 

foreeloflure,  1^7 
Wife  of  mortgagor  as  eondnded 
by  f  oreeloenre,  556 
Jndieul  sales  (see  also  Eiqoitable 
mortgages)  — 
Enforcement  of  Hen  agalugt  pro- 
ceeds of  jndieiAl  sale,  fil4r-516 
Injunction  to  protect  mor^iagee, 
400 

Parehase  by  mortgage^  maiger, 

486 

Jurisdiction  in  foredoeon  proeeed- 

iDgs,  524 
Kinds  of  mor^;agea,  linm  Tadinm 

and  mortmim  ndhnUf  242 
Laebea-^ 

Bar  to  f  oreelomive  pnNMading% 
456-463 

Redemption  as  barred  by  laehes, 

^3 

Bdief  from  abs(dnte  deed  as  mort- 
gage, 262 
Resale  as  barred  by  laches,  685 
RigM  to  redeem  barred  by  laohee, 
507 

BottSng  aside  foreelosnre  ssle^  680 
Setting  aude  aala  under  pmm, 
616 

Landlord  and  tenant  — 
Aoeeptanee  by  mortg^ett  of  kisee 

as  tenant,  322 
Judgment  of  forMlosmfl  as  eon- 
''  eftndfaig  lessee  656—666 
Lease  of  mortgaged  piopaitjf,  S21 
Lessee  aa  party  to  foreeloanrtt'niit, 

583 

Idbrtgage  of  laned  prembOB;  316 
-Redemptiott  1^  tankot'  of  rnexb- 

gaged  premises,  644 
Tenant's  right  to  xadeem,  604 
Lapse  of  time  (see  dso  Ladies)  — 
Premmption  of  paymenlv  457 
Rbfit  to  redeem  as  affaeted  by 
'  lapse  of  tlm^  S07 
lien  I  SCO  also  Polity)  — 
Aemntions  S9  eovererd  by  lien,  300 
AdutittistratioB  sale  as  aflOeting 

lin  of  mortg^ea,  516 
Aflchr  fteqnired  ptopatr  dfanse, 

efleet,  390 
A. warn  m  emwMPPUWSii  praeesa- 

ingi^  390 


UORTGAGSS^i 
LiMi  —  cotUimmd, 

CSsuige  in  f <nm  of  mortgage  or 
note  as  impuring  lien,  460-463 

GonvsyaMe  by  mortgagor  as  af- 
fecting lian,  367 

Cotenancy,  mortgage  by  om  eo- 
tenant;  300 

Coapona  for  interest,  308 

Dedication  by  mortgagor  as  afleet- 
ing  lien,  368 

DiTisibility  of  mortgage,  880 

Patnre  advaaee  as  within  desorip- 
tion  of  nunrtgag^  903 

ImproniMnts  as  eovend  by  Um.  ' 
300 

Interest  on  debts  ssenred,  392 
NatoTO  aa  property  i^t,  389 
Obligation  seenred,  391-394 
'  -  Partitkmr  eale  as  affecting  lien,  515 
Priority  of  lien,  see  Priority 
Prior  hens,  protection  of  mortga- 
gee against,  399 
Property  aileeted  by  lien,  390 
Stipidatian  pannxtting  sale  by 

mortgagor,  868  ^ 
Tax  sale  as  Meeting  sale,  516 
IdmitatKB  of  actions  — 
Absence  of  mortgagor  as  extend- 

Iw  mortgage,  466-467 
AeederatiTe  provisMn  as  aiflfeetiii^ 

statute  of  lixsdtatioas,  400 
AdMrledgmont     dsU,  464 
Agreonent  by  grantee  to  assume 

aMxrtgage  M3 
Bar  of  debt  as  barrii^  mortgage, 
460 

Defense  to  foredosnre  suit,  540 
BxesttsMM  of  Iten  i«  agiiiat  stat-> 

ate,  463-460 
'  FeredoBttte  proeesdin^,  460-463 

Mortgagee  in  possession,  462 
'  Neir  promise  to  pay  banrsd  obli* 

gation,  464  - 
'  RiMvn!  of  ti«i  as  againrt  statute, 
468-469 

Logs  and  timber,  right  of  pordiaser 

at  foreelosore  sAle,  8  629 
Marriage  between  parties  as  dis- 

<Aai^  of  mortgage,  434 
HffsTshaling  aeouritias,  481 

AoetiwatiTe  ptotisiaiis,  408-600 
"  AasigameBt  as  afleeling  aeesMar 
tiva  pmnsuHif  4M 
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MORTGAQES  —  omKwmmL 
Maturity  —  eontiwmti  ■ 
BtMwdi  of  oondUion  m  —iwntiiil 

to  aeofllentioD,  496 
Debt  pa^raUa  in  iustftUments,  482 
Default  m  paymeat  of  inataUmant, 
492 

Default  in  payment  of  interest,  4S2 
Mortgage  eonditiioned  for  np- 

port,  403 
Notice  to  pay  debt,  sUpnUtaon  in 

mortgaee,  403 
Self -executing  aoedarative  pfovi- 

sions,  ^6 
Statute  of  limitations  as  affected 

by  accelerative  provisiaa,  499 
Time  of  payment  of  debt,  482 
Unearned  interest  as  zsnitted  by 

aeeeleration,  496 
Waiver  of  aaealar^n  BKenaoB, 

^6 

£qui^  eonaidan  that  dime  which 

on^t  to  be  doM,  243 
Onoe  a  mortgage  ahnm  a  wni- 

gage,  246-888 
Meaner-** 
Assignment  of  mortgage  as  i^a- 

yentii^  merger,  467 
DefeotiTe  eoBT^asca  ot  %q[$atj  of 

xedemption,  486 
Disefaaxge  of  mortgage^  480 
V9t  aoqnizod  by  mortgaget,  484- 

485 

Intermediata  liois  or  iBevmbran- 

Judgmeat  of  foreclosure  at  meqr- 

ipg  mmrtgage^  648  • 
Pi^asnt  «f  moTtgi^  ovusr 

of  fee,  488 
.  Fnrchaas  kiy  nwrtgagw  at  indieial 

sale,  486 
Puzohase  by  mortgagee  tnm  aurt- 

gagor,  484-485 
Parehaasr  of  mor^rsged  pmises 

taking  assignment  of  aurtgage, 

369 

Rule  stated,  484-489 
'  Sorrender  of  mortgage,  490 
Mistake  (see  alao  Satiafaetjiw  and 
discharge) — 
Bef ormatum  of  mortgage,  307 
'  Beleasing  wrong  mortgage,  470 
-  Hodificatioii,  ase  KafongBatuw  and 
modifiutiai  . 


MORTOAOES  —  eontmugd. 
Mortgageable  interest  in  mortgunir, 
201 

Mortgaged  proper^,  see  Property 


.Mortgagee  (see  also  Ownership  and 

possession  of  property)  — 
Aoeeptanoe  of  mort^^^s  lessee 

as  toiant,  322 
Aooonating  by  mortgagee  in  poa- 

session,  334 
Action  for  injury  to  mortgaged 

property,  340 
Adverse  title  assarted  by,  397-^ 
Application    of    receipts  from 

property,  338 
Care  of  mortgaged  property,  331 
Conditional  nature  of  owncnhipr 

310 

Improvements  by  mctrtgagee  in 
possession,  333 

Injunetion  against  waste  J»y  mort- 
gagor, 323 

Insurance  by  mortgagee  in  poa- 
aessioD,  336 

Invalid  foreclosure  sal^  n^^bta  aa 
against  purchaser,  328 

Ownerabip  of  mortgaged  prem- 
ises, 309 

Possession  of  mortgaged  pnsn- 
ises,  313 

Protection  of  ri^^ts,  399-408 

Purchase  of  premises  from  mort- 
ga^,  386-389 

Receivership  at  inirtwnTHt  of  mort- 
gagee, 317 

Remedies  against  mortgagor  m 
possession,  323-326 

BiBnts  and  profito  received  by 
mortgagee  in  poesesnon,  336 

Bet«iiiia|^pos8a«on.  until  pay- 
Rights  and  liatnHtieB  of  mortga- 
gee in  possession,  326-330 

Txaosfar  of  interest  see  Aasign- 
moit 

Mbrteagor  (sea  also  Adverse  title: 
Ovnsrshq^  and  poassssion  of 
property;  Sale  by  mortga- 
gor)— 

Action  for  injozim  to  mortgaged 

property,  342 
Adverse  title  asserted  by,  304- 

397 

Cmveyaaoe  of  preausft  jb»  moit. 
gagee,  386-389 
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MORTOA^ft  —  eomtinmai. 
Mortgagor  —  otmtimted. 
Lmbo   of   mortgaged  property, 
321 

Legal  owner  of  mor1s;aged  priiA- 

iaes,  311 
Poflteasion  as  agaioBt  third  per- 

aoB,  315 
R^hts  of  mortgagor  iB  posatft' 

aiou,  319-326 
^ght  to  posseaeion,  316 
WMt»  flOBunitted  by,  883 
Mortam  Tadinm,  243 
Name,  see  Partke 
Naton  of  mor^;agei,  ne  Cha^o- 
ter 

^  mortage  by  mort- 
i^s  am^^eace,  437 

a>  defeated  iiegli- 
genee,  411 
Kegotiable  inatnunents  secured  by 
merUage,    see    Obligation  se- 
esred 

Notary  pnUie  takiiig  adknowledg- 
ment  as  pwty  to  foreelosnre  init, 
682 

JYotiee  (see  also  Sale  nnder  judg- 
ment; Sale  under  power)  — 

Aetnal  iKytiee  of  unreeorded  tacnrt- 
gage,421 

Fotura  advuioea,  notiee  as  af- 
fecting priority,  429-431 

PoMBsrioD  as  notice,  421 

Prineipal  as  affected  by  notice 
to  agetot,  422 

Friorily  as  affected  by  notiee, 
421-426 

Saocnrd  of  mortgws  as  notie^ 

OUigi^ion  seenred  — 
AeeiiTaey  in  dseeription,  285 ' 
Aetiott  on  mortgage  debt  as  dia- 

cbarge  of  mortgage,  436 
Advances,  3d3 

Asaignment  of  debt  as  traasfer- 

zing  mortgage,  347 
■Change  of  note  as  disehaige  of 

mortgage,  450-453 
•Conv^yanee  by  piort^^tor  as  af- 

f^ing  tiabUity,  371 . 
O>rreetion  of  mistakes,  308 
DflBcriptioB   in   morti^Bg^  293- 

287,  a»i 
Deseription  in  notiee  of  salo,  801 


MORTGAGES  —  continued. 
Obligation  seemed  —  coirtinwed. 
Evidence  to  explain  nature  and 

extent,  639 
Existence  as  essential  to  mort- 
gage, 294-296 
Failure   as   vitiating  mortgage, 

294-296 
Future  advances,  286-287,  393 
Idoitity,  evidemoe,  638 
Misdescription,  effect,  285 
N^otSable    obligation,  defenses 

and  equities  in  case  of,  366 
Negotiable  obligation,  paynmt  to 

beld«r,  368460 
Prodaotim  of  mortgage  notes  in 

foreclosure  suit, 
Ooenpant  — 
As  party  to  foreelosnte  suit,  633 
Foreelocrare  as  oondoding,  565- 

656 

Onee  a  mortgage  always  a  mort- 
gage,  245 
•  Opening  judgmeat  of  Coradosure, 

659 

Order  of  applying  proceeds  of  sale, 

see  Distribution  of  proceeds 
Origin  or  mortgages,  242 
Owner^ip  and  possession  of  prop- 
erty— 

Aocounting  by  ai6rtgag«e  in  pos- 
session, 334 

Acts  of  mortgagor  affecting  value 
of  property,  322 

Agreement  between  parties,  317 

Appropriation  of  property  by 
third  persons,  3^344 

Bankruptcy  of  mortgagor,  318 

CaN  of  property  by  mortgagee  in 
possession,  331 

Condemnation  of  n^ortgaged  prop- 
erty, 343 

C<»iditional  nature  of  morigagee's 
UUe,  310 

D^reciation  of  property  by  mort- 
gagor, 822  ■ 

Eminent  domain  proeeedings,  343 

Entry  by  mortgagee  nnder  title 
oflier  than  morigMpfi^  d2B 

Extent  of  morteuree^  ownership, 
SIO 

>1bipTovement8  by  mori^^ee  in 

possession,  333 
Injunctions  restraining  wasto,  323 
Injuries  to  property  by  third 
persons,  880-S44 
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MORTGAGES  ~  wmtinueA. 
0«iwishU>  and  poBaeasion  of  prop- 

Insuranee  by  mortgage  in  pocses- 

^ion,  335 
I^ase  by  mortgagor,  321 
Leaaed  prenuMS,  314 
Lessee's  right  as  agaimt  mort^ 

ei»,  316 
Mortgagee  as  entitled  to  poMi- 

sion,  313 
Mortgagee  as  legal  amugt  300 
Mortgagee  in  posaeeBioa,  32&-330 
Mortgagee's  right  to  ntsdn  pos- 

session  until  pajmentf  330 
Mortgagor  as  legid  owno^  311 
Mortgagor  iu  poooeiwioa,  319-326 
Mortgagor^  right  to  poHSntoii, 

316 

Mortgagor's  ri^t  to  posflsasion 
as  against  thkd  penoasi  316 

Paml  agssemsnt  as  to  ponsmwon, 
314 

Ponaeanion  as  notiM  of  sport- 

gag^421 
Possessory  rights  of  iWMrtgveee, 

313 

Purchaser  at  toreelosuxe  sale, 
mode  o£  obtaining  poseeeaion, 

637 

Farcbaser  at  invalid  foreclosure 

sale,  329 
Purchaser's  right  to  possession, 

627 

Receipts  from  property  by  mort- 
gagee in  poesceeion,  qppliea- 
tion,  338 

Receiver  ^pointed  by  parties,  319 

Receivership  at  instuMe  of  mort- 
gagee, 317 

Remedies  of  mortgagee,  323-326 

Rents  and  profitSt  liability  of 
mortgagee  in  poHseflfiionr 

Rents  and  profltis,  mortgagor's 
right  to  recttve,  319  . 

Timber  cut  by  nortgagor,  mort- 
gagee's rentediee,  324 

Waste  by  mortgagor,  322 
Parol  evidenoB,  sae  Bndenoe 
.  ^fifties  to  foreelopuze  suit-^ 

Administrator  of  mortgagor,  684 

Allsig^es  in  bankm^tfQ;  m  mm 
sary  party,  633 
■    Assignor  of  iaoxtgiBge.  w  paxty  to 
'    foreolosmo  suit,  633  i 

Cotenants  aa  neBiiBfy,pogtieB,  533 


MORTQAGCS  —  (xmtiMML 
Parties  to  fovealoaare  suit  —  aenlwi 

HSd. 

Biquitable   owner   as  .seeessaxy 

psrty,  632 
Executor  of  mortgagor,  534 
Fictitious  name  of  mortgagee,  289 
Heb:s  of  mortgagor,  534 
XfitevyentioB,  52&»  535 
Necessity  of  two  partioa^  289 
Nonjconder,  636 

Peraonal  ispneseBtfttwa  at  ffloit- 

g^r,  534 

Remaindermen,  534 

Tmstss  as  neoassary .  party,  632 
Partition  sale  as  affeeting  liea,  515 
Payment  (see  also  Assigunent;  Ma- 
tmt^i  SatisCaetisB  and  dis- 
charge; Subrog«tioB)  — 

Assignment  .of  mortgage  rig^t  of 
person  payii^;  d^t  secured, 
4S2-489 

Condition  of  redemptioA,  646-649 
Continuation  of  lisn  $ibae  pay- 

m«Lt,  443^ 
Defense  against  ase^nee,  354 
Defense  to  foreclosure  suit,  640 
Jnnior  mortgagee,  eOset  td  pay- 
ment by,  477 
.  Mergec  on  payment  of  mortage 
by  owner  of  fee,  488 
?aiti«l  payment  aa  affentiwr  lun» 
437 

Persons  authorise  to  pay  diAit 

seenred,  476-482  ■  • 
Persons  autfaonaed  to  rseeiye  pay- 
ment, 442 
Presumption  from  lapse  (rf  timo, 

.467  ( 
Reoonveyance  as  ewwntial  m  pay- 
ment of  debt,  44S 
Bflissue  after  paypent,  4^ 
Satisfaction  of  mortgage  by  pay- 
ment, 439-446 
Surety's  right  to  pay  mortgage 

debt,  476 
Tender  of. payment,  44<^-45V' 
Personal  liability  of  mortgagor  as 

-essentU,  296  - 
Persons  not  in  bang  ait  eottehidad 

by  fmiiosnre,  667 
Pleading  in  lomfoMsra  sttits,  536- 
538;. 

Pledgee  of  nunigage—- 
Pnrehase  at  mortgaee  sdc^dTO 
t  Right- to-iomslosB,  Saa  . 
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MORTOAfiBS  •*«(m>Mmi«L 
PoMOBBion  of  Mortgiged  pfopwtjii 
Bee  Owiundi^  and  rnwtwlnn  of 

|n<op«rty 

1  PoetpowffliMBt  0t  sale  «ate  wnrar, 
■  698,  6M 

PoiPer  «f  m1%  Me  Salt  under 
pomr 

PraBomptunu «      ■  '  * 

AMeptaMe  a  lUMnmaUi  floa 

definsy,  3M 
.  P^oMBt  pgmataiBA  fHm  l«pM  of 

tiiBa,  467 
Audipid  M  aflaeted      soliee  to 

agcntf  422 
PsiMqMl  aad  8an^--> 
SvbrogatlMi  of  senfy  to  li^ta 

of  SKVtgBgee,  476 
Surety  seenred  1^  eollainal  mcnrfc- 

gage,  620 
Firintad  part  of  montgage  as  jMA- 

mg  to  watton  pacrt,  901-90^ 
Priority  (mb  ako  -Diataibatian  of 

proceeds)  — 
Aeeeptanet  of  mortgaga  as  tmm- 

tial  to  opwatioBf  416 
Attadimeiit  and  fatoro  advanoea 

on  mortgage,  415 
Dateminatioa  1^  jadgmant  of 

foraidonue,  547 
Disoharge  or  surrender  of  mort- 
gage in  ooneidatation  of  eon- 

veyanee,  490>-402 
Dower  liglit  in  poiefaase  money 

mortgage,  417 
Eqntable  mortgage  and  sabee- 

qnent  jadgvant,  4IA 
Betoppal  to  mnm  I  pukaity,  4lO- 

412 

.Fnnd  as  dtf eating  ri|^t  to  pri- 
ority, 411 

Foneral  expenses,  415 

l^itnte  aeqidred  property  gov- 
erned by  mortgage,  409 
-  I^itore  adrtmoes  and  otiier  liana, 
^9-431 

Homeatead  daim  and  pof^ofaaM 

m^flj  mortgager  418 
Jndgiufliit,  413  ' 
Jn^mmt  and  pvxehaaa  mm^ 

mortgage,  420 
IfarahaUing  9eeoriti«B,.431  '' 
.  Uortgagoe  w  boo*  fide  pvrohaaer, 
409 

Mortff^na  apd  «tkar  heat,  €12 


HORTOA^B  ~  aouMMMd. 
Priori^  —  vmUmuA. 
N^ligenee  aa  ri|^  to 

pnorH7,  411 
Notiee  aa  •*M*i»ig  jniafity,  421- 

Progiaaa  mon^  moftgagc^^  41ft- 

Baenrduig  aeto  aa  ragolating  pri- 

Speaai  ■mmnnmanta,  412 
Biiiiiiiitiia  BMrtmgn,  408-412 
Twm,tia 

Taxes  and  pnnhaae  money  aort- 
-  g4ta^  409 

UnMsndad  mMetglsga  and  jndg- 
mei^  414 
Prior  Hsaholdars  aa  paxttss  to  f oi«- 

aloasM  nit,  629 
Ftoeeeda  M  fondoamra  BiA^  see  Dis- 

tribntifm  of  pioeeeds 
Proeeas  in  foradoeora  prooeadingB, 

524 

Property  mortgaged  — 

Gtmtii^ent  remaindar,  299 

Cnrteqy  estate,  292 

Beser^tion,  287-289 

Fbtmtf  aaqnirad  property,  282 

Homeatead  entry,  292 

Xntcaaafe  sub  ject  to  mortgsg«,  292 
Proteotion  of  mratgagae^s  rights  — 

Impeachment  of  prior  mortoagees, 
400 

InjuMion  against  jndieial  sale, 
400 

'lasmcaaMo  of  mortgage  premiass, 

404r408 
"Prior  Hens,  899 
Tacking,  399 

Taxss  OB  mea^gagad  premises, 
401-403 
^blio  lands,  see  Homestead  - 
Purchase  money  mortgages  — 
Dower  rights,  prioAt^,  4L7' 
Priority,  416-421 
Pnrehasars  at  foredosnre  sale  (ase 
abo  Sale  under  pOwor)— 
!     ApportsoaiM;  t^ts,  107 

Assignee  of  mSvCgagiB  M,  pnr^ 

chaser,  57$ 
Caveat  onptor,  622-826 
Fmit  on  meiPtgaged  prembes,  629 
Orantee  of  mortjtiger  aa  pur- 
chaser, 577-5re  • 
Qm^tihg'mwM  aa  nasnilii  by  aalai 
628  ' 
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KORTOAOSS  —  eomtkmtd, 
Pnrdiasezs  at  fomolonm  ui»  — 

Ice  gathered  on  mortcicad  prem- 

.  IMS,  629 
liortgagee  as  aatlioxutd  •  to  pnr- 

ehaBe,fi77  . 
Persons  anthorized  to  imrehue, 

577 

Pledgee  of  mortgage  as  pnrehaaer, 

578 

Posseasion,  mode  of  obtaining,  637 
Posseesory  rights  itf  purchaser, 
627 

Belief  and  Temedi«%  631-638 
Renta  and  ^m^ts,  630-632 
Rights  passing  by  sal^  625 
Tiue  aequired  by  paidiaser,  626 
Title  and  rifl^  aoqnind  1^  de- 

fsetne  sale,  632-634 
Trees  and  timber,  628 
Qwifadaim  deed  by  auntgagee  aa 

aasignmeot,  345 
Batifieation  of  d^ertm  sale  mkler 

power,  616 
Becavers  — 
Appointment  by  partice,  310 
App<HBtmettt  at  instaaea  of  mcwt- 

gagee,317 
Appinntioient  in  foradaamra  pto- 

eeedings,  560 
Effect  <«  tenant,  564 
Expenses,  564 

Propriety  o£  appointaMnt,  562- 
564 

Stipulation  in  uorlBaga  for  re- 

eeiver,  662 
Time  for  apfiointmant,  564 
Record  — 
Abaolate  doad  with  dafaasanee, 

427 

AwsignnMiBt  of  mortgags^  360- 

366 

ConstruotiTe  notiee  fran  raenrd, 

422-429 

Def eetive  mortgage^  cOaot  af  Ms- 

or4,  437 
Disehvise  of  Moctgaga  by  Meozd 

owner,  364 
Error  in  record,  424 
Index  aa  notie^  ^ 
Bidoz.  miataka  in,  425 
Mistake  in  raeor^.424 
Necessity,  282 

Ketic»  4f  luhatjtata  for  Mooid. 
421 


MORTGAGES  —  eontinuad. 
Record  —  eosfmsed. 
Kotiee  from  neord  of  mortgaga^ 

422-420 

PriaBly  as  between  oaireeoKded 

mort^^age  and  judgment,  414 
,PriDzlty  aa  rc^pd^ed  by  zeemrding 

acta,  408 
Wrong  book,  426 
.RedeOfitiotB  iram  aala   (see  lUao 

Equity  of  mdemption) 
Aocwnting  brtween  ledemptioa- 

er  and  purehaaar,  660 
Amount  to  be  tendend  or  paid, 

646-649 

Assignee  of  mortgagor  aa  cntitlad 

to  redBsm,  640-643 
Conditiona  <d  ladanptioB,  644- 

660 

Gotenant  of  mortgagor,  64S-044 
Kfleot  of  vademptien,  655 
Estoppel  to  redsenij  656 
Extensten  of  time  to  redeem,  661- 

653 

Grantee  of  Mortgagor  as  entitled 

to  redeen^  640-642 
Jodgmeot  creditor  «^  mortg^^or, 

643 

Junior  iaearnhnnean,  6ffi 
Laches  as  barring  rigbt  to  iiriilniaii, 

653 

Iiiberal  oonstruetion  vt  xedsmp- 

tion  Btatntea,  638 
Lose  of  right  to  zedeem,  669-656 
Mode  of  redemption,  644-650 
IColr^Caga  after  pardiaaa  under 

prior  movtgagai  649 
Mortgagor  aa  antitlad  to  redeem, 

639 

Payment  of  amwant  doe,  646t-640 
Persona  entitled  to  redeem,  638- 
644 

Purchaser  of  equi^  of  redemp- 
tion as  entitled  to  redeem,  640 

Purchasers  after  sale  under  prior 
mortgage,  642 

Remaindermen,  644 

BSgfat  to.  redeem,  638 

Subrogation  of  surety  of  tedemp- 
'  tioner,  656 

Tenant  of  mortgagied  premisea, 
644 

Tebder  of  amount  due,  646-6« 
Time  fte  sedemptioB,  650-663 
Waiver  of  right  to  mdeem;  666 
ira^  «if  wntgagvr,  6M 
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MOBTO  AQEB  —  oomttimad. 
SoConastum  and  modiflcatiop  — 
Ajnendment  and  eztconon,  306 
Bmx  in  application  seemed,  307- 
308 

Foceelositre  salt  as  afleeting  right 

to  r^ormation,  308 
Uudescription  of  property,  307 
ICistake  as  groond  of  refoimation, 

307 

Parol  evidence  to  shnr  intent  of 

parties,  307 
Seal  admd  after  exeontion,  416 
Bcileaae,  see  Satisfaatiwi  and  dis- 

ehazge 
Bemainden  — 
Foreeloeure  as  eoncliuliog  temain- 
denn^Bi  567 
Hnaindenoen  as  parties  to  fore- 

elosnre,  634 
Bennri&ies  of  mortgages  (see  also 
Foreelosure)  — 
Actions  at  law  on  d^  secnred, 
609 

Conennmt  action  and  foreeloeure, 
611-613 

Corauut  in  mortgage  to  pay  debt, 
613 

Aifomement  of  lien  against  pro* 

eeeds  of  sale,  S14-516 
Poieelosim  as  barred  hy  indo- 

pendent  action,  610 
Xnreelosnxe  as  hta  to  independ- 

«it  action,  611 
Fan  of  mortgage  as  affeeting 

remedieB,  513 
Independent  action  at  law,  509 
Principal  and  interest  as  distinct 

debts,  614 
Seire  faeias,  614 
Statutory  prohibition   of  inde- 
'  pendent  action  at  law,  609 
Sneeessive  action  and  fonelosnze 

action,  611-618 
Aenewal,  see  Satisfaetton  and  dis- 
charge 

Bents  and  profits,  see  Ownership  and 

possession  of  proper^ 

Bnale,  see  Sde  nnder  jodgment; 
Sale  under  power 

Res  judicata,  see  Judgments 

BestOTation  and  reinstatement  of  sat- 
islfled  mortgage,  469-476 

Bevermoners,  nneonsdonable  mort- 
gage executed  by,  297 

E.  C.  L.  Yol.  Xrx.— 8T. 


If ORTQAGES  —  eomHim^A. 
Berooability  of  power  at  sale,  687 
Sale  by  mortgagor  — 
Aasmnptioa    of   mortgago  hy 

grantee^  373 
Dooal  of  validi^  of  mortgage  by 

grantee,  369 
Discharge  of  mortgage  in  ocauid- 

eration  of  eonv^anoe,  ^0 
Extending  time  of  payxaent  of 
mortgage,  382-386 
.'Orantoe  aa  liable  for  mortgage 
.     debt,  372 
Liability   of  parties,  mortgage 

debt,  371-880 
Lien  as  affected  by  eonrayanoe, 
307 

ICortgagee  aa  purchaser,  386-389 
Mortgagoz'B  right  to  seU,  367 
Parties  to  foreeloeare  after  sale, 

527 

Payment  of  interest  by  grantee  as 

Bfflompticai  of  debt,  372 
Payment  of  mortgage  debt  by 

vendee,  subrogation,  479 
PnrehMer's  r^t  as  against  un- 
recorded ascdgnment,  363 
Puxehaaer  taking  assignmait  of 

mortgage,  meager,  369 
Redemption  by  grantee,-  603-604 
Right  of  mortgc^  to  sell,  367 
Stipulation  permitting  sale^.  368 
Snrroider  n  mortgage  in  consid- 
eration of  conveyance,  490 
Sale  under  jndgmait  ^see  also  De- 
ficiency ;  Distribubott  of  pro- 
ceeds ;  Purdiasers  at  f oredosnre 
sale;  Redemption  from  aale)  — 
Adjournment  of  sale>  674 
Advanoe  bid  as  gioand  for  vacat- 
ing, 684 
Bids  and  tudding,  677-6^) 
Conftrmation,  681 
Control  of  court,  670 
Convei^oe  to  punhaser,  681 
Defeotive  sale,  reme^es  of  pnr- 

ehaaer,  634-636 
Defective  saisv  title  and  rigftts 

acquired  fay,  632 
Description  at  property  in  notice, 
671 

Disafflrmanee,  579-581 
Election  to  avoid  sale,  679 
Estoppel  to  attaek  validity,  680 
Fraud  as  ground  for  vacating,  584 
Homestead,  576 
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INDEX 


H0BTGAGE6  —  dmtimud. 
Sale  nnder  jndglnait  —  eonHnued, 
Implied  ratifieation^  679-580 
Ifaadeqnaey  of  pneb  as  groond 

for  vacating, 
Kafomalitiea  and  im^larituB, 

effect,  582 
Laehea  a>  bar  to  rdief  agaiost, 
580 

Manner  of  Bale,  674-677 
Notice  of  sale^  570-674 
Panels  or  en  maaa^  675 
Person  anthorised  to  make  aaiew 
S70 

Plaoe  of  sale,  '672 
Publication  of  notice,  574 
.  Pnrehaseia,  577-679 
Besale,  585 

Reversal  of  judgment,  ^eet,  686 
Setting  aside  sale,  682-5^ 
Terms  of  sale,  572 
Time  of  sale,  672 
Vacating  sale,  582-685 
Validity,  estoppel  to  question,  580 
Bale  tmder  power  (see  also  Defi- 
ciency;  Distribution   of  pro- 
^eeeds;  Porodosure)  — 
Advertisement  of  sale,  598-605 
Assignee's  right  to  execute  power 

of  sale,  352 
Bids  and  bidders,  613 
Compensation  of  trustee,  697 
Condnct  of  sale,  589-598 
€ontroTecBy  as  to  amount  ot  debt 
'  as  ground  for  enjoining  sale, 
619 

Conveyance  to  purehaser,  596 
Defective  sale,  title  and  rights 

acquired  by,  630-634 
Description  of  property  in  notice 

of  sale,  600 
Diligence  tb  protect  mortgagor's 

rights,  583 
Dis^etion  tfi  to  sale,  593-694 
Dnzatum  of  povcr  of  sale,  566 
En  masse  or  in  parcela,  607 
|btf7  1^  morfgayw  m  muieeflB- 

suy,  589 
Eiqutty^  of  redemption  ont  off  by 

sale,  596 
Error  as  to  amoaut  of  debt  as 

^und  enjoining  sale,  618 
Exeiliition  of  poiwb*,  '689-698 
'    €k>od  faitb  in  m^ing  side,  693 
Inadequacy  of  price,'  614  «^ 


H0BT6AQES  —  eotOimud. 
Sale  mtder  potver — etmHmuA. 
'  IndebtednesB,  dsMription  is  mo- 
tioe  of  sale,  601 
Injunction  against  exeeution  of 

power,  617-030 
Injunotion  foi*  overstatement  of 

debt  in  notice  of  sale,  601 . 
Laebee  as  barring  right.- to  set 

aside,. 616 
Lapse  of 'time  as  barring  ddrt, 
619 

Liability  of  mortgagee  selling 
under  power,  636 

Manner  of  sale,  606-609 

Mortgagee  as  purchaser,  009-612 

Nature  of  power  of  sal^  586 

Notioe  of  sale,  508-606 

PflTsoiffi  mtitled  to  aecute  power, 
691  . 

Plaoe  of  sate,  6M  N 

Place  of  sale,  requirements  of  no- 
tice, 609 

Postponement  of  sale,  598,  604 

Presence  of  mortgagee  or  tnisteo 
at  sale,  605-606 

Presumptions  arising  firom  deed 
of  purchaser,  596^97 

Protest  by  party  bi  interest,  612 

Purcha^n,  699-619 

BatiflcatioD  of  defective  sale,  616 

Resale,  620-622 

Resort  to  oonrt,  n^ien  neeessarv, 

689-591 
Revocability  of  power,  687 
Setting  aside  sale,  614,  617-620 
Statute  of  -frauds  as  applicable, 

696 

Strict  compliance' with  power  as 
necessary,  592 

Substitution  of  trustee,  591 

Survivability  of  power  of  sale, 
■1  .    686  : 

Terms  of  sale,  606-609 

Time  of  sala^  594 

Time  of  sale,  requiremeota  of  no- 
tice^ 509 

Validity  of  power  of  sale,  587 
^fttisfactioa  aad  daeharge  (see  aloo 
Merger)  — 

Action  on  obligation  secured.  436 

Adverse  possession  liy  mortf^iiffor 
or  grantee,  458 

Alteration  of  mortgage  or  note, 
434  ■ 

Arrest  of  mortgagor,  438 
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M ORTO  AGB6  ^  eoittiMML 
Satisfaction   and   dtasharge  —  con- 
tinued. 

Assignee  as  aflaeted  hj  utidBM- 

tinm,  365 
Bankrnptey  of  mortgagor,  434 
Bar  of  debt  as  barring  mortgage, 

459 

Ganeellati(»  of  noord  as  taaan- 
tial,  438 

Change  in  form  of  mortgage  or 
note,  450-463 

Conoealmant       mortgagee,  437 

Condititmal  obligation,  4^ 

Contingent  eatate  aabjeet  to  mort- 
gage, 435 

Disefaai^  generally,  432 

Diaahai^  of  mortgago  in  eonaid- 
eration  of  conTCQWMfh  400 

fixeentfon  on  jndgmmt  for  mort- 
gage debt,  436 

ExUcsiMi  of  liens  as  against  stat- 
ute of  limitationB,  463-469 

Sztensiton  at  time,  436 

Extinguishment  generally,  432- 
439 

Fraud  in  proenranent  of  dis- 
charge or  release,  476,  401 

Grantee  aaanroing  mortgage  as  af- 
fected by  satiafaetion,  386 

IgnoraiMe  of  dflfeettT*  titte.  472 
'  Ignormnee  of  iBterrcaiing  nigfata, 
472-474 

Intention  of  parttee  as  eontrol- 
ling,  438 

Lapse  of  time,  466-463 

Limitation  of  actions,  466-463 

Marriage  beteween  parties,  434 

lAistake  as  to  amount  and  con- 
sideration, 472 

Mistake  in  releaaittg  viting  mort- 
gage, 470 

Mistake  of  law,  475 

Mortgagor  appointed  ezeentor-or 
administrator  of  martffM*,  483 
,   Negligence  of  mortgagee^  437 

Parol  release,  454 

Partial  payment,  437 

Partial  release,  456 

Faymoit  by  person  having  inter- 
eat  in  mortgimed  premisee,  ef- 
feet,  476 
'  Payment  by  surety  of  mortgagor, 

-  sffect,476 

Payment  by  tiiiid  peiwm,  476- 


^ORTO  AGB8  —  eeMttmml. 

Batisf action   and  disdiarge — con- 
tinued. 

Payment  of  debt  aesored,  482, 

480-446 
Reoonveyanee  as  eSB^tial,  440 
Release,  463-466 

Release  of  wrong  mortgage,  470 
'  Release  withont  auttiortt?,  471  I 
Renewal  as  satiafaetion  of  mort- 
•    gage  renewed,  462 
Restoration  and  reiastateDlent  of 

sstisAed  mortgage,  460-476 
Revival  as  against  junior  lien,  474 
Bevivid  of  hen  as  against  statute 

of  limitations,  463-469 
Setting  aside  satisf  aution  for  bene- 
fit of  surety,  476 
Statute  of  limitationfl,  466-463 
Snbstitntion  <»f  new  moitgi^'  for 
old,  452 

Surtender  of  mortgage  in  etmedd- 

eration  of  eonv^yanoe,  400 
Tender  as  disctogtaig  morkgi^, 

446-450 
nnauthorised  release,  471 
Unintentional  release,  470 
Unrecorded  assignmaat  ae  affected 
by  satisfiwtiw,  366 
Seire  faeiaa  to  enforee  mortgage, 

513 
Seal  — 
EfEect  of  omissiott,  416 
Necessity  to  dne  execution,  278 
Seeority  perf onnance  of  oblM;a- 
tion  as  eritwion  of  mor^j^age,  242 
Srif-exeeuting    aepeleratiTe  inrovi- 

sions,  496 
6et-itf  and  oomteielaim  — 
Allowance  in  proeeedii^  to  i»- 

deem,  606 
Def eme  to  foreekmin  miit,  6^ 
543 

Setting  aride  foredoeure  sale,  682- 

586 

S^;nature  as  essential  to  due  esecu- 
tion,  278 

Special  or  local  assessments,  priority 
412 

Splitting  eauaea  of  action,  558 
Statute  of  fraoda  as  i^pHeable  to 

sale  undee  power,  596 
Subrogation  — 
Advaosn  auub  m  def eetiro  Mttar- 
481 
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ICORTO  AGBS — eontiMmA 
Snbrogation  —  cMUimud. 
Cotaunt  payiiK  mortgage  debt, 
478 

Jndgmeiit  creditor  paying  mort- 
gage debt,  478 

Stranger  paying  mortgage  debt, 
479 

Surety  advancing  money  *^ 

deem,  656 

Suretey  Bobrogated  to  rights  of 
mortgagee,  476 

Tooant  in  eommon  payug  mort- 
gage debt,  478 

Ten<!Ue  of  niartgi^;ed  pmperty, 
479 

Subseribing  witQeesee,  270 
Subsequent  Uenfaolders  as  .  parties  to 

foreolosore  suit,  530-632 
Subetitution  of  new  mwtgaee  for 

old,  effect,  452 
SocceesiTa  mort^p^aa,  paasH^f  408- 

412 

Sunday  ezaontiim  of  mortgage,  278 

Support  — 
Deed-  eondnned  for,  as  eqnitable 

mortgage,  276 
Maturity  of  mortgage  eonditioned 
for  support,  493 
Surplus  on  foreelosHre  aale^  ^tribn- 

tion,  661-665 
Survivability  of  power  of  aals,  598 
Taking,  doetrine  of,  399 
Taxation  — 
Action  by  mortgagee  to  reeover 

taxes  pud,  402 
Lieu  of  mortga^  aa  affeeted  by 

tax  sale,  516 
Litigation  of  tax  title  in  fore- 

dosure  suit,  546 
Hortgagee's  interast  as  taxable, 
403 

Horl^agee's  right  to  set  up  tax 
title  against  mortgagor,  ^ 

Paymmt  of  taxes  by  mortgagee, 
401-403 

Priority  as  between  mortgage  and 

taxes,  412 
Priority  as  to  purchase  money 

mortgage,  419 
Beoovery  of  taxes  paid  in  fore- 

olosnie  proceedings,  669-570 
Tax  title  asserted  by  mortgagor's 

grantee,  397 
Tnant  in  eoiaa<»  paying  mortgage 
debt,  subrogation,  476 


MOBTOAOES  —  contimud. 
Tendw-^ 
Gonditiini  of  redonption,  646-6tf 
Defenae  to  fiwaeloBure  suit,  540 
Effect  as  diseharge  of  Bu>rtgag«, 
448-450 

Timber  cut  b^  mortgagor,  mortga- 
gee's remedies,  324 
Time  of  parent,  see  Maturity 
Title  deeds,  deposit  «■  aquUBbla 

mortgage,  277 
Title  of  purchaser,  see  Sale  under 
■  judgment;  Sale  under  power 
Transfer  of  mortgagee's  interest,  see 

Assignment ;  Sale  by  nuutgagor 
Trees  on  mortgaged  propfli^,  right 

of  purchase):,  639 
Trust  deeds  (see  also  Sale  under 
power) — 
Aeeeptance  by  trustee  i^nMuned 

from  delivery,  280 
Bondholders  aa  paztHa  to  nit  to 

fbieclose,  533 
Bondholder'a  ri^  to  Consloae, 
531 

Compensation  to  tnutee  "I'^^g 

sale,  507 
Gonstruetioa  as  mortgage,  270 
Injunction  against  execution  of 

power  of  sfl^e,  460 
liability  of  trustee,  273 
Limitation  of  ri^  to  enforce,  460 
Mortgages  distinguished,  271 
Purpose  as  determinatiTe  of  char- 
acter, 270 
Repreaentative  ^laraetar  of  tnw- 
tee,  272 

Trustee  aa  par^  to  fixEealosnre 

suit,  532 

Unborn  persons  aa  ecaieluded  by 
f  oreeloanre,  557 

Unconscionable  mor^fage  by  heir  or 
reversioner  ot  to  ftduoiaiy,  297 

Undae  inflnenee  as  ritiatiiig  mort- 
gage, 206 

Unintontioaal  xdease  ot  mertgage, 
470 

Usury  — 
Assignee  exacting  osnry,  offeet, 
352 

Conaiet  of  laws,  304 
Counterclaim  agaiost  assignee  fw 

usury  paid  to  mortgagee^  ^ 
Evidence  of  mortgage  far  Bsnrv, 

298 

Persons  eompe.cnt  to  plead,  209 
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MORTGAGES  continwd. 
Usoiy  —  continued. 
Purchaser  of  mortg^  M  mtifled 

to  plead  usury,  300 
Vacating  foreclcwure  sale,  583-685 
Validity  (see  also  Ezecntion  and 

formal  parts)  — 
Blank  left  for  name  of  mortgfagee, 

authority  to  fill,  290 
Circums^nces  vitiating  eontraet, 

296-301 
Consideration,  293 
Duress  as  vitiating  mortgage,  296 
Essential  elements,  289-296 
Estoppel  of  grantee  to  deny  va- 
lidity of  mortgage,  370 
Estoppel  to  assert  invalidity,  301 
Fraud  as  vitiating  mortgage,  296 
Law  governing,  303 
Mortgageable  interest  in  mort{;a- 

gor,  291 
Obligation  to  be  saeardd,  294 
I^uties  essential  to  eomplete  in- 

stniment,  289 
Personal  liability  of  mortgagor  as 

essential,  296 
Propwty  subject  to  mortgage,  292 
Uneonsekmable  nuntgage  by  |ieir 

or  reversioner  or  to  fldneiary, 

297 

Undue  influence  as  vitiating  mort- 
gage, 2W 
Usury  as  vitiating  mortgage,  298 
Vendor  and  purehaser  (see  also  'Pm- 
ehase  mon^  moxtgi^;  Sale 
by  mortgagor)  — 
Uortgage  distinguished  fimn  eon- 
ditional  sale,  260 
Vlvmn  vadium,  242 
Waiver  — 
A»eelflvatiw  pnyvisiooa,  406 
Bi^t  to  f oredoce,  SS9 
BigU  te-  zvdeem,  606 
Wananty,  assertion  of  advene  title 

ae  affeoted  by,  8M 
Waste      mort^igop,  822 
Welsh  morligage,  244 
Witnesses— 
Attestfttkm  of  mortgage,  279 
Attomcgr  as  witness  to  identify 
debt  eeeored,  538 
Words  of  inhontance  as  eosential, 
378 

xoTiom  - 

Afldantfl  to  support  notion,  6T5 


MOTIONS  —  continued. 
Allowance  or  denial  of  motion,  676 

Definition,  671 
'  Denial  of  motion,  676 
Dilatory  motions,  671 
Form  and  requisites,  671 
Ihmctions  of  motion,  671 
Notice,  673-675 
Parties,  673 

Petition  distinguished,  671 
Proof  of  allegations,  676 
Record  entry,  675 
Renewal  of  motion,  676 
Service  of  notice,  673-675 

MUinClSPAI.  OOKPOJtATXOm-- 

Abattoir,  see  Slaughter  houses 
Abutting  owners,  see  Streets 
Acceptance  of  charter,  702 
Acting  officeanf,  918 
Actions  (see  also  Claims;  Taxpay- 
ers' actions)  — 
Citizen's  right  to  sne  on  contract 

made  by  munieipaHty,  1168 
Death  by  wrongful  act,  presenta- 
tion or  notice  of  elalm,  1041 
Liability  to  be  sued,  1048 
Municipalities  having  power  to 

sue  and  be  sued,  1048-1049 
R«peal  of  charter  as  affecting. 

pending  action^  1143 
Replevin  by  mnnieipality,  1142 
Statute  of  limitatioiH,  1143 
Yenne,  1M9 
AdminiBtntive   offloen,   see  OfB- 
eers 

Adornment  of  streets  and  pnUie 

-    buildings,  722 

Adverse  possesmon  i^ainst  mnniei- 
palit^,  114S  - 

Advertisements   iaea-  dso  PnUie 
works)  — 
Fewer  to  rsgiflflitCL'  8ft4 

Aesthetie  eonridaranoiis  a*  within 
polke-iMnrar,  884 

Agents,  see  Offieeze 

Aid,  see  Honieips]  aid 

Aldermen,  see  Coimeil  . 

AKens  — 
LidUgibility  to  otte&  914 
Labor  on  piAHe  vons,  1007 

Almshouses,    negligent  manage- 
ment, 1125 

AmuaoQients  — 
Danee  bdls  i^gnlated,  868 
Licraising  public  dance  halls,  960 
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MUNICIPAL  COKP0EATI0N8- 
contmued. 
Amusements  —  eontinmd. 
Power  of  mnnioipBlity  to  provide^ 
721 

R^ulation  of  pla«fl8  of  amiae- 
ment,  867 

Bees  as  nuisance,  821 

Cows  as  subject  to  inspeetioii  ud 

ncfistration,  864 
Dead  animals,  Ucenm  to  nmore, 

971  » 
Dead  animals,  lonoval,  824 
Dog  license,  960,  966 
Dogs,  right  to  keep,  822 
Hogs  0a  nnisanoesi  820 
Impounding   cattle   running  at 

large,  822-824 
Impounding  under  illegal  ordi- 
nance, 1100 
Jackass  standing  within  munici- 
pality, 821 
Keeping  Animals  as  within  police 

power,  82<i-8a4 
Killing  diseased  eattle,  877 
Killing  tuberculous  cows,  865 
HuzzHng  dogs,  n^ligmce  in  en- 
forcing oranance,  1100 
Poultry  as  nuisances,  821 
Pound  officer's  negligence,  1135 
Stallion,  standing  within  munici- 
pality, 821 
Annexation  of  twritoiy,  733-739 
Appointmart  of  mnni^Md  offloers, 
912 

Apportionmait  of  aaseto  and  liabili- 
ties on  consolidation  or  division, 
737 

Arbitration  of  daim^  power  of  mu- 
nicipality, 776 
Arrest  — 
Chief  of  poliee  as  liable  fov  acts 

of  subordiiuUeB,  926-027 
Conduct  of  poUoemao  m  mik- 
ing arrtest,  926 
Policanea's  liability  tai  wrongful 

arrest,  925  ■ 
Unlawful  violeaee  of  pfdiMnan. 

1W7, 1119  . 
Ihilmwful  warrant,  liabili^  of  mn- 
oieipiiity,  1099 
Ashes,   removal   as  govonmental 

fonction,  1128 
Assets  ap^rtioned  on  ewwriidation 
or  division,  737 


MUNICIPAL    G09P0RATI0MB  — 

continued. 
Assistant  offieras,  918 
Attorneys  at  law  — 

Employment  by  municipality,  774 

Mayor's  authority  to  employ  at- 
torn^, 774 
Attctioneeon,  license  required,  960 

963 

Automobile  selling,  Uoense  reauired, 

960 

Bake  shop  licenses,  960 

Banks,  lioense  required,  960 

Bees  as  nuisances,  821 

Benefit  fund  fco-  offieen  and  «u- 

ployees,  920 
Beverages   (see  also  Intozieatiiig 
liquors)  — 
Sale  of  nonintozieaAing  Uomhb, 
841 

Bidders,  see  Public  Works 
Billboard  regoIationB,  835 
.  Billiard  xooms,  lioense  required,  960 
Bills  and  notes,  power  to  issae,  1036 
Bipartisan  boards,  756 
Blasting,   regulation   under  polioe 

power,  833 
Board  of  aldermen,  see  Coont^ 
Boards  — 
Bipartis^  boards,  766 
Separate  incorporation,  691 
Boiler  inspectors,  liability  tot  n^fli- 

genejB,  1115 
Bonds  and  warrants  — 
Actions  on  bonds,  jurisdietion  of 

federal  courts,  1033 
Approval  of  bond  isBoe  fay  popn- 

lar  vote,  997 
Authority  of  offieer  to  make  ze- 

citals,  1006 
Authority  to  issM^  mtop^  to 

deny,  1006 
Bona  fide  holden,  pnsnmptions, 
1017 

Bona  fide  pnrdiasetB,  idio  ar«, 

1016-1017 
Conditions  precedent,  estoppd  to 

deny  performance,  1007 
Conditions  precedent  to  validity, 

994-995 

Conduct  as  estoppel  to  deny  v^id- 

ity,  1002 
Conformity  witii  statute  recitals, 

1009-1011  .  - 

Conatitntioaal  proviaioos,  986 
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MUNICIPAL    C0EP0RATI0N8  — 

Bonds  and  varrants  —  wMiinMd. 
Goopona  aad  intenst  warrants, 
1028 

Debt  limit,  effeot  of  eue«duig, 

1019-1021 
Delivery,  1024 

Equitable  relief  againit  illegal 

issuance,  1030 
Estopp^  aa  to  mattsn  of  Teoord, 

1019 

Estoppel  to  deny  authority  to 

issue,  1006 
Estoppiel  to  deny  validity,  1000- 

1009 
Execution,  1022 

Express  authority  to  issue  negoti- 
able paper,  992 

Form  of  municipal  bonds,  1027 

Implied  authority  tp  iw»e  negoti- 
able paper,  993 

InjunetioD  against  illegal  issu- 
ance, 1030 

Interest  on  orardne  oUigntions, 
102& 

Interest,  payment  as  estoppel  to 
deny  validity  of  bonds,  1002 

Interest  varrants,  1028 

Invalid  bonds,  remedy  of  holders, 
1032 

Irr^ularities  in  iasa^  1002 
Issaanoe  as  estappd  to  daqr  va- 

Udity,  1000 
L^gal  existeoM  of  aanxiration 

issuing  bonds,  1018 
Mandamus  to  oompol  payiMnt  of 

warrants,  1038 
Negoti^ility  o<  nmioipAl  obUg*- 

tipDB,  989 
Notice  of  infinnity,'  paidenay  of 

OOtiOB,  1016 

Orders,  authority  to  issoe,  1036 
Par  vafaie^  sale  below,  1028 
Fowflr  to  issue  negotiablo  obliga- 
tions, 990-996 
Fresomption  of  bona  fide  bidding, 
1017 

Promissory  notes,  power  to  issue, 
1036 

Public  works  paid  for  with  bonds, 

1079-1080 
Purpose  of  issue,  lOlS 
Ratification    of    invalid  bonds, 

1025      .  . 


MUNICIPAL  COBPOBATIONS— 

Bonds  and  warrants  —  contvMudk. 
•  Recitals  as  estoppti  to  deny  valid- 
ity, 1004-1006 
BecitalB,  effect,  1009-1014 
Recitals,  form,  1009 
-   Remedies  on  mnniapal  warrants, 
1038 

Remedy  of  holder  of  invalid  bonds, 

1032 

Representations  as  estoppel  to 

deny  validity,  1002 
Sale  below  par,  1023 
Signatures  of  mnnieipal  officers, 

1022 

Taxpayers'  actions  for  relief,  1030 
United  States  courts,  jurisdiction, 
1033 

Validation  of  invalid  bonds,  1025 
Validity,  estoppel  to  deny,  1000 
Voting  on  bond  issue,  997 
Wairants,  authority  to  issue,  1036 
Warrants  for  interest,  1028 
Warrants,  zcmedieB  of  bcdden, 
1038 

Bonds  of  oontnutoz^  see  Public 

Works 

Books  and  reoozdi,  right  to  inspect, 

U71-1174 
Borrowing  mon8|y,  poimr  <tf  ivnnifli- 

pality,  779 
Bottles  for  milk,  regolalioa  nndor 

police  power,  866 
Boundaries  — 

Annexation  of  territOTy,  733-739 

EstabliriinuBt 'and  aMNEtuBmnrt. 
699 

LagulatiTB  eontrol,  732 
Boui^iMf  ponnr.  to  p^r,  788 
Bread,  see  Food 
Bridges  — 

Drawbridges     «v«r  navigable 
.    Btreuns,  852 

InjiixlBB  onsed  \ff  deCiotin  or 
improperly  nHnagod  bridges, 
1127 

Mnnidpal  aid  to  bridge  aonpa- 

niea,  712 
Passageway  for  watir,  iaanffl- 
eieaqy,  1093 
Buildings  (seie  alaa  Fiiaa;  Pnblie 
woria)  — 
'.  AdomTmurt  of;,paUie  bnildmga, 
722 
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WmC^At    CiOBPOkATIONS  — 

continued. 
Bmldings  —  eonHnwA. 

Aesthetic  consideratioiui  in  bnild- 
ing  regulations,  834 

Building  restrictions  as  binding  on 
munieipality,  1146 

Consent  of  adjoinii^  owner  as 
condition  to  pennit,  830 

Kmiioipal  liabiUty  for  dangeotraa 
condition  of  public  bnildings. 
1112-1136 

Permits  for  buildings,  830 

Receiving  donations  to  infinenoe 
location,  786 

Regulations  as  to  he^ht  and  char- 
acter, 829 

Repair  of  boil^gs  as  within  po- 
lice power,  831 

Streets,  use  in  btrildiDK  opoa- 
tions,  829 

Wooden  bnildings  within  fire  lim- 
its, 830-831 
Businera  (toe  also  Oeenpations)  — 

Power  of  munidpaUty  to  engage 
in,  719,  788 
By-laws  dutingnished  fnnn  ordi- 

naneee,  895 
Cabs  and  hacks  — 

Ha(dc  stands  in  street^  783,  861 

Be^iation  under  polioe  power, 
860-861 

Soliciting   business   at  railroad 

stations,  861 
Calamities,  relief  of  vietims,  722 
Canals,  municipa]  aid  to  eonstmo- 

tioB,  712 
Cancellation  of  municipal  eoDtraets, 

1081 

Carrieia  (see  kho  Cftfas  and  hacks; 
Railroads;  Stteet  raitways)  — r 
Passflngem  ontering  or  leaving 

tBiun8,'pnhibitioB,  867 
Soliciting  business  from  passen- 
gen  entering  or  leaving  eonvey- 
antWB,  864 
Cattle,  see  Animals 
Oetebrataom,  power  to  ezt^end  mon- 
ey for,  792 
Ometeries  — 
Establishment  §bA  mamtenanee  as 
govamnMBtel  or  private  func- 
tion, 766 
SetabliebiMiit  wittin  rnnmeipa] 
limits,  827 


HUKICIPAL    CORPORATIONS  — 
eontmued. 
Coneteries  —  continued. 
Liability  for  acts  of  «nployeai, 

U35 

Permits  for  interments,  827 
Prohibiti<m  within  municipal  lim- 
its, 827 

Certiorari  against  manieipid  eonn- 

eil,  905 

Changing  '  grade  of  rtrert^  aae 

Streets 
CharaeteristicB,  688-^ 
Charities,    negligent  management^ 

1125 

Charter  (see  also  Incorpor^on)  — 
Acceptance,  702 

Aeoeptanoe  of  amendmmta,  707 
Alteration  by  legislature,  TSl 
AmotdmentB,  aeeeptanoe  by  mur 

nieipatUyf  707 
Amendments,  power  of  leg^latnTe, 

781 

Character  aa  contract  vel  non,  73X 
Forfeiture,  705 
Home  rule  diarter,  748-751 
How  granted,  700 
Modification  by  legidiatiii^  731 
Nonuser  as  gnrand  of  fttrfaiiur^ 
705 

Repeal  as  affecting  pending  ao- 

tiODs,  1143 

Repeal,  power  of  legislature,  731 
Checks,  aetion  i^;ainat  bank  for 

wrongful  pajmu^  11^1143 
Children  — 

Prohibiting  sale  of  e^farettea  to 
children,  846 

Salea  of  ¥upiot  to  childreu,  840 
Cigarettes,  license  to  seB,  846 
Ci^  defined,  698 

Civil  action,  proeeentioa  ior  violat- 
ing ordinenee^  871 
Civil  rights,  segregation  of  nam, 

836,  837 

Civil  service  laws  ^»plied  to  mnniei- 

paUtiea,  754^756 
daims  (see  also  Actions;  Debts)  — 

Aeeonnts,  presentation,  104Q 

Allowance,  1045 

Charaeter   of   "Iftiuis  requiring 

preeflUtation  or  notion  1041 
Compromise  and  settlement  77S 
If  oral  obUgatuma,  734 
Notiee,  1040 

Notie^  reqiairenHota,  1044 
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ICUMIGIPAIi  G0BP0BATI0N8-- 
eotOSmued. 
Claims  —  etmtimud. 
Notion  tuM  cf  flliiVf  1048 
PeraouL  mjiuies,  preaentation  or 

notaee  ot  dunu  1041 
Presentatioii,  1040 
Beeonsideration    of  allowanee, 

1047 
Rejection,  1046 
Time  of  filing  notiee,  1043  . 
Unliquidated  daima,  preaeniation, 

1042 

Unmfiritnioaa  elaims,  p^ment, 
723 

Classificataon  — 
Arbitrary  elaasifleatunir  743 
liquor  regnlations  aoeording  to 

olaarifieation,  746, 
Poliee  vBgulationa  aeeording  to 

olaaaifleatioD,  742 
PbpnUtion  aa  baaia,  742,  74^-744 
Pnrpoaa  of  elaaufleation,  742, 744- 

746 

ReasonaUenaiB,  743 
€lothing,  reerulation  of  deal«s  in 

second  hand  artiel«a,  862 
CoUateral  attaek  on  nranioipal  aziat- 

oncfl,  703 
Comfort  of  inhabitanta,  721 
Comfort  of  pnblie  as  within  poliea 

power,  798 
Commeree  — 

License  laws  aa  affeettng  intar^ 
state  eommerea,  961 

Quarantine  regnlatif»s  aa  inter- 
f  ereoee,  825 

R^tilation  of  railroada  in  anniei- 
pal  limits  866 
Commission  foirm  of  government, 

745 

Compensation  of  <A&oen,  020 
Compromise  of  claims,  775 
Consolidation  of  miuiieipalitias  as 

increasing  indebtedness,  987 
Constitutional  law,  see  Police  pow- 
er 

-  Constitutional  provisions  regulating 
incorporation,  701 
Containers  for  milk,  regulation  un- 
der police  power,  865 
Contempt,  see  Council 
Contractors,  see  Public  works 
Cmtraete  (see'also  Pnblio  woito)  — 
Actim  by  eitiBen  on  oontraet  made 
by  municipality,  1168 


MUNICIPAL    GOBPOBATIONS  — 
cofttrntMiL 
Contracts  —  eomUmiud. 
Adrcrliaing  Cor  bids,  1068 
Agents  OTwwwtding  anthrai^,  1066 
A^eement  not  to  eon^Mle  with 
public  awiee  eorporations,  OOS 
Abeo  labor,  ralidity  ot  jnidiibi- 
tMD,  1007 

Assignment  of  munieipal  eon- 
tenets,  1080 

Cancellation,  1081 

Cmnplianee  witii  atatutory  condi- 
tions as  easential  to  validity, 
1063 

Ctmditions,  validity^  1067 
Convict  UioKj  valulity  of  pioUbi- 

tion,  1067 
Duration  of  oontmet  aa  affaeting 

validity,  708 
Estoppel  to  day  validify,  1001 
Fixing  wages  of  laborsn  m  in- 
valid eonditioB,  1067 
Anplud  oontraets,  1060 
Indenuity  to  monidpiUify  against 

damages  in  eonstmetion  of  pnb- 
lie work,  1067-1068 
In-ralid  eontraets,  106^1068 
Legislative  eoatrol  over  munieipal 

eontraota,  768 
Idmitatkms  «i  munidpal  poms, 

implied  notioe,  1061 
Hinntes  of  council  as  monoran- 

dnm  on  oontmet,  1060 
Uuueipal  ofltesn  as  pssaoaally 

liable,  931 
Ordinanoe  as  eontraet,  1060 
Partial  invaUdi^,  1066 
Praformanoe,  engineac^  eertifl- 

cate,  1076 
Perpetual  eoBtnol  as  Undiaq;  ou 

city,  708 
Batlfloatiim  of  invulid  eontraeta, 

1074 
Beformation,  1081 
Reimbursement  of  persons  injured 

by  cotttraetor,  1067 
Eesolutiim  oi  council  as  contract, 

1060 

Seal  as  essential  to  munieipal  eon- 
traet, lOSO 

Bimple  eontraet  aa  Inndi^  mnnie- 
ipality,  1060. 

BffmHtwtidW  aa  bam  of  bidding, 
1070 
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MUNICIPAL    OORPOBATIONS  — 

continued. 
Contracts  —  conHntted. 
Surrender  of  raunidpal  authority, 
797 

Terms  and  cdnditionB,  validity, 
1067 

TTltra  vires  cMitraets,  1061-1063 
Unreasonable  duration  of  rantraot. 
798 

Vtihintary  scrviL'es,  liability  of  mu- 

nipipalityi  lOGl 
Vole  of  council  as  etmsHtnting 

contract^  KWO 
Convevaiice  of  land  by  mnnieipality, 
1145 

Convict  labor  prohibited  in  con- 
tracts, 1067 
Corporations  — 

Re|)cal   of .  charter  as  affecting 

franchise,  1155 
Subscribing  to  stock  of  private 

corporations,  791-792 
Subscriptions  to  stock  of  internal 
improvement  companies  712 
Corruption,  Council 
Costs,  liability  of  mnaieipal  officers, 
927 

Council  (see  also  Ordinances)  — 
Acts  as  binding  suoeessors,  893 
Administrative   powers  as  dele- 
gable, 886 
Approval  of  measnrcs  bv  n&vor, 
89S  . 

Certiorari  to  review  action,  905 

Collective  action,  884 

Commitment  for  contempt,  900 

Conlempt,  poWer  to*<commit-  for, 
..    90e-  .  T. 

Continuous  body/  B98  ■ 
i:    :.<ilomipt  iniwBiwr  ai  invidi&ting 
acts,  898 
.  Delejration  of  power,  896," 

Dt'lcrmi nation  as  to  election  and 
qunliBcatiDn  of  members,  Q85 

Discretion    not    controllable  by 
mandamus,  905 

Disqualification   of   membera  to 
vote,  897 

Election  and  qualification  of  mem- 
bers, 885 

Executive  powers  as  del^ble, 
806 

Expulsion  of  memben,  809 
PnnetiMia  of  nanmiflind  eonneil, 
884 


MUNICIPAL    C0I»P0KATI0N8  — 
eofi<«i««d. 

Couneil  —  continued. 
Interest  as  disqualifying  memben 

to  vote,  897 
Judicial  control  over  aels.  904 
Judicial  review  of  exclusion  of 

members,  886 
Keeping  records,  902 
Majority  of  quorum  as  control- 
ling, 890 
Mandamus  to  admit  member.  886 
M&ndamus  to  compel  action.  905 
Mayor  as  presiding  oflicer,  887 
Mayor  voting  in  ease  of  tie,  891 
Meetings,  884 

MemberR    charged    with  public 

trust,  896 
Members,,  expulsion,  899 
Ministerial  powers  as  dd^fable. 

896 

Minut«s  as  memorandum  required 
by  statute  of  frauds,  1060 

Place  of  meeting,  885 

Presiding  of&mr,  887 

Procedure,  eompliance  with  stat- 
ute, 888 

Prohibition  to  restrain  aetion,  905 

Quorum,  888 

Quo  warranto  by  rejected  eandi- 

date,  886 
Reconsideration  of  measures,  900 

Records,  902 

Repeal  of  Midinanoesi  900 
Resolution  as  contract,  1060 
fillies  -oi  procedure,  ~8S9 
Separate  action  of  members,  88ft 
<  teceassofs,  power  to  bind,  893 
Veto  of  measures  by  mayor,  892 
.  V   Votes  required  to  determine  elec- 
tion, 890 
Voting,  disqu^ftcation  from  in- 
terest, 897 
Voting  on  measures,  890 
Counsel,  see  Attomej-s  at  law 
Counties  distinguished,  692 
Coupons,  see  Bonds  and  warranta 
Courts,  annexation  of  territory  by 

judicial  decree,  735 
Cows,  see  Animals 
Crimes,  prevention  of,  794 
Criminal  law  — 
Liabili^  of  nuinitnpal  officers,  928 
UnnietpaU^   haiOe   fat  crime, 
1048 
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ICUmCIPAL    C0BP0BATI0M8  — 
contiHued. 
Criminal  law  —  eotUimted. 
Ihioseeattoii  for  violating  ordi- 
nance, 871 
Crossings,  see  Railroads 
CnltivatioD  of  land  wittdn  nniniei- 

^   pal  limitB,  829  » 
Culverts,  see  "Waters 
"Cmfew  ordinancoa,"  viOidity,  837- 
838 

Dftiriea    r^^tdated    under  police 
power,  864 

Damages  — 
Double  damages,  1141 
Exemplary  damages,  1141 
Interest  on  damages,  1141 
Tiolatiott  of  (»^anoe,  881-883 

Dance  baHs,  see  Amusements 

Dead  bodies,  see  Cemeteriee 

Death  — 

Action  for,  presentation  or  notiee 

of  claim,  1041 
Municipal  liability,  1136 

Debts  (see  also  Bonds  and  warrants; 
Claims;  Juc^^ents)  — 
Apportionment  on  consolidation 
or  division  of  municipality,  737 
Definition,  979 

Disinoorporation  or  division  of 

municipality,  1055 
Indebtedness  defined,  979 
Interest,  984 

Involontatry  obligations,  981 
Limitation  of  indebtedness,  977 
Limitation  of  indebtedness  as  af- 

feeting  obliga^ons  in  exeees  of 

limit,  987 
Idmitation  of  indebtedness,  effect 

of  ezcMdii^,  1019-1021 
Koral  obligations,  734  ' 
Mnnicipdlify  withm  mnnieipidiiy, 

limitation  on  indebtedness,  987 
Necessary  cturent  expenses,  981 
Obligations  payable  from  ennent 

xeeeipts,  980 
Obligations  payajUe  in  future  or 

by  instalments,  983-985 
Obligations  payable  out  of  spe- 
cial fund,  985 
Payment   compelled  by  statute, 

:726  . 

Payment  .of  debts-  baixed  by  Uvi- 
itatlQn,  '  statntory  provirions, 
■  T25-726  ... 


MUNICIPAL    C0BP0BATI0N8  — 
eontinved. 
Debts  —  omttmu^ 
■    Power  to  inoor  debts,  770  ■ 

Refunding'  easting  indebtedneas, 
986 

De  faeto  annexation  of  tmitoiy, 

736 

De  facto  munimpaUties,  708 
De  faeto  officers,  916 
Definitioas— 

City,  693 

IndebtedDeas,  079 

Mob,  1104 

Mnnicipat,  691 

Municipal  corporation,  686 

Municipal  offloer,  910 

Riot,  1104 

Town,  693-694 

Township,  695 

Village,  695 
Delegation  of  powen  — 

Authority  to  delegate  poweiB  to 

•    individuals,  798 

Council,  896 

iB^)hed    delcffation    of  taxing 

power,  947 
Municipal  council,  896 
PoU«e  power  ddegated  to  muniei- 

palities,  798-799 
Sovereign   powers  delegated  to 

munioipaUty,  7Qi^ 
Taxing  power,  9^ 
Dentists-,  tieense  required,  960 
Department  stores  as  subject  to  U- 

eenstng  power,  964 
Departments  of  municipalky  in- 
corporated sqsaratelyf  691 
Deputy  offlceiv,  918 
.DeetmotiDn  of  property  under  po- 
lice power,  878  ' 
Deteotivfle,  U^^nae  mpdnd,  OfiO 
Discrimination,  see  LieflBsea).- Ordi- 
nances 
Disorderly  conduct  — 
Liability  for  failure  to  suppress, 

1103-1105 
Prevention  as  within  police  power, 
837 

Disorderly  houses,  suppression,  844- 
846 

Dispensary  for  intoiaeslting  liquoxe, 
720 

Dissolution,  706'  ■ 
DMiBotiens — *- 
Counties,  692  ' 
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MUNICIPAL    C0EP0BATI0N8  — 

Distinctioiia  —  eontimud. 
Governmental  bodiai  not  ineorpo- 

rated,  689 
Oib.ee  corporatioiu,  689 
Other  territorial  aabdiTiatonB,  691 

Dogs,  see  Animala 

DonatioDB,  parchase  of  land  for  pri- 
vate btuineat,  795 

Double  taxation,  see  Taxation 

Draina  and  sewers  — 
Failure   to   oomrtmet,  liability, 
1089 

IdCfflising  drain  laying,  960 
Sever   construction   as  govem- 

mental  function,  766 
Sewer  construction  as  miinioipal 

power,  787-788 
Swamp  land,  failure  to  drain, 

1090-1091 
Water  pipes,  reimbaraenient  toot 

intw&TMM^  lOft? 
Draymen,  regulation  onder  poUee 

power,  860-861 
DrunkemMn,  see  Ponrar  to  punish, 
842- 

Education,  see  Sehools 

Eleetion  oi  mimieipal  offloan,  912 

Elections  — 
Approval  of  bond  imaa,  997 
Ri^t  to  vote  at  anmeipal  eleo- 

tioii,1170 
Validity  of  election  on  bond  i 


Eleetrie  light  Cor  prinita  eounmiflri, 
791 

Elaetrio  wvamg^  lieanse  required,  960 
Employees  (sea  alao  Offleess)  — ' 

Benefit  fnad,  dednetioni  from 
salary,  920 

C&ril  senriee  lavs,  764-760 

Fun^iona,  726 

Hours  of  labor  regulated  by  stat- 
ute^ 757 

Ofke  and  employmoDt  distin- 
guished, 911 

Veterans  preference  acts,  766 

Wages  regulated  by  statute,  757 
Eminent    domain,    delegation  of 

powra*  to  mnpieipiilitifl*,  706 
Etttertainmenta,  power  to  eupand 

money  for,  792. 
Equitable  proeeedinga  to  anfiweaar- 

dinanoe,  875 


MITNIGIPAL    C0BP0BATI0N8  — 
continued. 
Bonity  — 
Relief  against  invalid  wpdinanee, 

905-907 
Taxpayers'  actions,  1163 
Trial  of  title  to  offlee,  916 
Eiptablishment  oi  mnnieipalitiy,  700 
Satoppel  — 
AnUiority  to  imm  bmds,  dnial, 
1006 

Gonditiona  preeadent  in  bonds,  de- 
nial of  pcrfornuuui^  1007 

Conduct  as  estoppel  to  dai^  va- 
lidity «t  bonds,  1002 

Denial  of  validity  of  bonda,  1000- 
1009 

Due  eaaotmoit  of  ordinaDces,  908 
Grant  of  illegal  franchise,  1155 
111^^  di^mnement  of  foiid^  710 
Property  rights  as  affeoted  by  ea- 

toppel,  1147 
Recitals  in  bonds,  1004,  1009- 

1015 

BepzearatatioaB  aa  astoppd  to 

deny  validity  of  bonda,  1002 
Validity  of  oltra  vicea  oontracta, 

1061 

Copies  of  ordinaneea,  008 

Proof  of  ordinanoea,  006 
Executions  — 

Levy  against  property  ot  inh^t- 
ant,  1051 

Property  subject  to  levy,  1060 

Wrong^  la^,  liability  of  ma- 
nicipality,  U14 
Existiwcia,  see  ItuKmpormtifn 
Expcuditure  of  pttUia  funds,  aee 

Funds;  Powers  genwally 
Extratemtorial  iiaiSMs  o£  poUee 

power,  796 
BxtxatenitorialiAiy     «f  UeeMing 

power,  062 
False  impiisonmeat  — 

Municipal  liability,  1099-1100 

Uunidpal  offleeia  aa  liable  for, 
924 

Policemen's  liability,  926 
Fanners  sdling  pxt>anee,  lieenae, 
970 

Fine  to  enforee  pumant  of  lieenae 
fee,  976 

Firearms,  discharge  prohibited,,  833 
fire  departniait  {see  also  Fires)  — 
Defective  fire  dpparatos,  1117 
Legislative  control  over,  762 
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innneoPAL  coepokatioks — 

continued. 
Fin  df^mrtmoit  —  ocmtimied. 
Negtigence  of  firemen,  1U6-1I17 
Obstraetton  ci  ifeMBt  with  fin  ap- 
paratna,  1117 
Fires  — 
Billboards  as  flre  meoaee,  836 
EgtabtishiiMDt  of  fire  bi^ta,  830 
ExtiAgniduiMmt  aa  goTemmental 

or  private  fnnction,  762 
Failure  to  extingmsh,  1116 
Loss  of  property  by  fir^  mimiei- 

pal  iiabiHty,  1U6 
Municipal  liability  in  abaenee  of 

fire  depvbnflBt,  1090 
Smoking  tobacco  near  eombos- 
tible  materials,  power  to  pm- 
hlhit,  846 
Wooden  bwildiTigi  within  ttm  Vm- 
its,  830^1 
Fishiag,  power  to  regnlate^  788,  9BI2 
Floods,  see  Watars 
Food  (see  idso  Milk)  — 
Bread,  siae  of  loaves  r^olated, 

8«e 

Deatmokion  of  impure  food,  878 
Destruction  of  omriioleBome  food 

articles,  866 
'Forestalling  and  xegrating  pro- 
hibited, 866 
lieense  recpired,  960 
laeowii^  hquor  dealers,  968 
Meat  inspection,  866 
Sales  regulated,  866 

Forestalling  and  regrating,  prohibi- 
tion under  police  power,  866 

Fum  of  govemnMnt,  see  Qovem- 

IKMht 

nnnchiseB  — 

Acceptance,  1166 
Assi^imait,  1157 
Competition  between  grantee  and 

municipality,  1161-1162  , 
Gonditiona  imposed  on  grantee, 

1163 

Estoppd  by  grant  of  iDegal  fran- 
chise, 1165 

ExduaiTe  frandnass,  power  to 
grant,  1150 

Exercise  within  reasonabls  time, 
1169 

Forfsitnzc  for  misuser  or  non- 
user,  1157 

laterferenM  hf  ottwr  public 
works,  1160 


MUNICIPAL    CORPORATIONS  — 
continued, 
Fnnchises  —  eonimmed. 
Judical  control  of  grants,  1162 
LegislatiTO  eontrol  over  munici- 
pal franchises,  768 
Misoser  aa  ground  of  forfcntnre, 
1157 

Mion€7  payment  as  eondition  of 

grant,  1163 
Konoser  as  ground  of  forfeiture, 

1157 

Ownership  of  structures  {ilaced  in 
streets  under  franchise,  1161 

Polioe  regulations,  grantee  aa  sub- 
ject to,  1159 

Power  to  grant,  1149 

Property  right  in  franchise,  1154 

Birte  of  eha^  as  eimdition,  1153 

Bate  rotation  as  eondition  of 
grant,  1160 

R^rulation  of  frmnehiri^  liabil- 
ity, 1101 

Repeal  of  grantee's  charter  af- 
fecting franchise,  1156 

Beeerration  of  power  to  amettd  or 
repeal  grant,  1167 

B«Tooation,  1154,  1167,  1102 

Strict  construction,  1151 
.    Taxation,  1160 

TenninatioD,  1162 

Tnuiafa^  by  grantee,  11S7 

UnavtheiriMd  use  of  streets  under 
franchise^  remedy  of  munici- 
pality, 1162 

Use  of  streets,  ezdusiveness,  1150 

Wrongful  gnmt,  Mabili^,  1100 
FhI  supplied  by  mnnidpi&ty,  71fr- 
720 

FuBctiona  for  otteers  or  employees, 

726 
Funds  — 
Action  against  bank  fsr  wrong- 
ful payment  of  duck,  1142- 
1143 

Donations  of  pnblie  funds,  723 
Expenditures  for  entertainnCTts 

and  eelebratious,  792 
Expenditures  for  privata  benefit, 

795 

Expenditures  for  purposes  not 

public,  708 
IIl^l  disbursemmt  aa  estoppel, 

710  ^ 
Legislative  eontrol'  ovttr  munici- 
■  pal  funds,  766 
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UUNICIPAL  COfiPORATIONS-- 
continued. 
Funds  —  continued. 
LoaDft  to  individiuUii,  796 
Itisappropriatioa  by  muniqip»]  of- 
ficers, 928 
Paymei^  of  umeritorioai  flUtinu, 
723 

£«ooTery    of  miuppEMttiaUd 

funds,  U67 
Tnasuierti  powen.over,  1089 
Gaming,  suppresaion  as  witfiin  po- 

liee  poww,  843 
Oarbege— 
Diapwal  of  garbage  as  within 

police  power,  824 
Disposal,  power  of  moiueunlity, 

787 

Lieenaiog  garbage  eoUaetdn,  960, 
971 

Eemoval  as  gornmntai  fnno- 
tion,  1128 
Oas,  r^fulation  of  pnMun  in  nat- 

ipvl  gas  i»pasr  838 
(SoToniment  — 
Commissim  fom  of  goMmment, 
745 

Form  of  goncnment  aeeoidiBg  to 

elanifieation,  744 
Form  of  government  mbjeet  to 

Ic^slative  oootrol,  739 
Home  rule  charter,  748-761 
Initiative  uid  referendmn,  746 
Govwnmental   agency   as  ezonpt 

from  license  lava,  961-062 
Oovemmffiital  fonetions   (see  also 

Proprietary    faneti<»is;  Sale 

and  diatzibntiraa  of  eommodi- 

ties)  — 

Aaseeament  and  eoUeetioa  of  tax- 
es, 1115 

Buildings  nsed  for  pnbHe  pttr- 
poeee,  im-U26 

Cemeteries,  establishmait  and 
maintenanoe,  765 

Bead  bodies,  disposal  o^  766 

Drainage,  765 

Extinguishment  of  fires,  762 

Garbage  and  refose,  lanoval,  1128 

Health  regulations,  765 

Parks  and  playgrounds,  mainte- 
nance, 

PresOTvation  of  public  healtli,  1121 
Private  fonctuniB  distingtiished, 
IIU 


MUNICIPAL 
continued. 
Oovemmeotai 
ued. 

Public    eoc  tracts, 


COEPORATIOKS  — 


ftnetioB 


eatabliahnMot 
and  maintananoe,  763 
Bchools,  establishment  and  main- 

tenane^  766 
Sewer  omstneticn,  765 
Grade  of  streets,  see  Streeta 
Hacks,  see  Cabs  and  hacks 
Halls  for  piiUie  aaaenbfy,  poWer  to 

erect,  780 
Handbills,  zognlating  distribntion, 
864 

Hawkers,  regnlatiaa  under  polioe 

power,  864 
Health  — 

Building  rcKulatioo^  880 
..  Barial  ef  t£»  dead,  837 

Compiling  prcqpert;;  owner  to 
kec9>  prcmiaaB  flfaan,  803 

Compulury  naaaation,  836 

DeatruetiMi  of  infeeted  piopoty, 
836 

Disinfection  of  imported  rags,  836 
Spidemies,  removal  of  persons  to 

hospital,  826 
Garbage,  r^nlattng  disposal,  824 
.^pure  food,  dcatraetion,  878 
Infected  bedding,  destmetion,  878 
Liabili^  oi  mtutieipality  for  vae- 
^daatwn  with  impme  matter, 
1098 

Ifnnieipal  liability  for  acts  of 

health  offieort,  1121 
Oocupationa     affeeting  public 

health,  ragolatioa,  818 
Pesthouse,  establishment,  787 
Plumlnng  as  within  po^  pom, 

832 

Preeervation    as  govenutental 

fonetioii,  1121  . 
PreQervfttiin  of  pubUe  health  as 

'govenuttenttal  fimctioa,  705 
Preservation  of  pnblie  heiUlii  as' 

implied  power,  787 
Privy  vaults,  prohfliitiott,  882-833 
ProteetioB     ■KUicqmlity,  721 
Public  health  as  within  police 

power,  708  - 
Quarantine  regulations,  825 

•  Reasonableness  of  qaarantine  reg- 

ulations, 826 

•  Summary  des^ction  of  property, 

878  r 
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mnnciPAL  oosfobations— 

tontmued. 
Health  —  continued. 
TaccmatioB  of  aehool  children, 
826 

Vaccination  with  impare  matto:, 

U22 

Highways,  see  Streets 
SogB,  see  Animals 
Home  Tole  thaxtm, 
Hospitals — 

Damages  caused  by  establishment, 
1122 

Support  by  nmnieipality,  716 
Honrs  of  labor  regulated  by  statute, 

767 

Implied  eontraeta^  see  Cootraots 
XmpUed  powers  (see  also  Powers 

genenily)  — 
Acquisition  of  property,  770 
Aefiog  as  trustee,.  777-779 
Arbitration  of  claims,  TTii 
Attorney  employment  of,  774 
'  Borrowing  mon^,  779 
Celebrations,  expenditures  for,  792 
Compromise  of  claims,  775 
ComAinietion  of  statute  conferring 

express  powers,  76S-770 
Counsel,  employment  of,  774 
Coun^  bDilding  within  corporate 

limits,  powar  to  erect,  781 
Debts,  power  to  incur^  779 
Donation  received  as  mduoemmt 

for  locating  public  work,  786 
Ekettie  lifi^t  for  pdvate  eonsvm- 

ers,  791 

Engsging  in  private  business,  788 
Entertaimnents,  expenditures  for, 
792 

Exercise  for  private  benefit,  79S 
Exp^ding  money  for  entertain- 
ments and  oeldnations,  702 
Eisbing,  regulation,  788 
Qarbage  disposal,  787 
Halls  for  pubHe  assembfy,  eree- 

tion,  780 
Ineidratal  to  powers  expressly 

grantedf  768 
InSnnnifying  public  officers,  79$ 
Lease  of  munieipal  property),  771 
log^t  for  inhabitants,  701 
KniaaaosB,  abatonant,  787 
Occasional  exerase  ox  power,  770 
Officers,  indemnity  for,  703 
Ownership  ot.  property,  770 
Pesthouae,  establishment,  791 


ICUNICIPAL    CORPOBATIONS  — 
continued. 
Inmtied  powers  —  continued. 

Preservation  of  public  health,  787 
Prevention  of  crime,  704 
Sale  of  municipal  property,  772- 
774 

Sewer  constmctioii,  787-788 . 
Streets,  erection  of  stmotiuea  in, 
784 

Streets,  extensiMi  and  inprove- 

niant,  781 
l^mets,  lii^ting  and  crinkling, 

784 

Streets,  nse  for  private  porposes, 

782 

Streets,  vacating,  78S 
Subscribing  to  stock  of  {nivate 

corporations,  791-792 
Usage  as  implied  -power,  770 
Water  supply  for  inhabitants, 

788-790 
Wharv^,  erection  of,  788 
Impounding  cattle  running  at  largo, 
822-824 

Improvements,  see  Internal  improve- 
ments; Streets 
Incidental    powers,    see  Implied 
powers 

Incompatible  offio^  see  Offieaia 

Incorporation  (see  also  Charter)  ~ 
Aeceptaaoe  of  dmrter  as  essen- 
tial, 702 
Charter,  how  granted,  700 
Constitutional  provisions,  7^1 
De  facto  municipalities,  70B 
Prescriptive  municipalities,  702 
Speeial  act  of  ino(np<natioiK  700 

Xndebtednesa,  see  Claims^  Debn 

IndeiMndflDt   ooatraotoia,  liabili^ 
fbr  aeta  of,  1140 

Infants  — 
Prohibiting  s^e  of  cigarettes  to 

infants,  846 
Seles  of  Hquor  to  infanta^  840 

Inflammable   ntat^rials,  fregnlatimi 
under  police  power,  833 

InhabitantB  as  eesraitial  to  nwuei' 
pality,  688-689 

Inhabitants  repraeoited  1^  m«nici- 
paUty,  1057 

lolusitaace  taxe%  see  Taxation 

Initiative  and  refflvendnm,  746,  009 
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MUNICIPAL    COKP0EAT1ON8  — 
continued. 
Injunction  (see  alao  Taxpayers'  ac- 
tions) — 
Bonds  and  waztanti  ill^ally  jb- 

sued,  1^0 
Illegal  letting  of  oontraots,  1066 
Onmianees,  restniniiig'  aiia«bii«nt, 
006 

OrdinanoeB,  leBtraining  enfonie- 

ment,  906 
Restraining  niiisanfleB,  8^-877 
RcBtnuiiiiig  vMatioD  of  oidinanc«, 

875 

InqiedioB  of  mniiatpal  hotAM  and 

records,  1171 
^peetoTB,  liability  for  aegligenee, 
:  1116 

Interest,  see  Bonds  and  warrant! 
Litexnal  improvemeats  — 
Hnnieipal  aid,  711 
Sutncribing  to  stoi^  of  internal 
improvement  companies,  712 
Intoxicating  liquors  — 
Advertising  Uquors  regalated  or 

prohibited^  854r-S66 
Anti-tippling  ordinances,  843 
Bond,  liability  for  refusal  to  ap- 
prove, 1101 
Children,  sales  to,  prohibited,  840 
Diseratiou   in   gnmtii^  lioease, 
967 

Dispensaries  maintained  by  ma- 

nieipality,  720 
DninkeojMss,  power  to  punish,  8^ 
l^forcement  of  r^olatious,  842 
Hours  of  closing  saloons,  839 
Keeping  for  private  use,  power  to 

prohibit,  842 
License,  traffic,  838 
Licensing  power  of  municipality, 

060 

Licensing  saloon  keepeers,  960- 
961 

IfandamnA  to  compel  granting  of 
Hoense,  968 

Presumption  of  ill^ial  sales  cre- 
ated by  ordinance,  8^ 

Prohibition  In  college  towns,  746 

Plobibition,  power  of  muzneiit^- 
ity,  838-839 

Proe^cntions  for  -violating  Hqiior 
ordinances,  842 

Xefnnding  feb  on  eaaeellation  of 
license,  796 


HDNICIFAL    CORPORATIONS  — 
continued. 
Intoxieati^  liqnors  —  eotvtmued, 
Regolation  depttident  on  elaasifl- 

oation  of  municipality,  746 
Regulation  under  poUee  power, 
838-842 

Revocation  of  Uoense,  lialnlity, 
1101 

Saloon  ngulatimis,  83^-Ml 
Search  and  seirare,  842 
Summary  destmetiott,  842 
$unday  ekwing  of  saloons^  890 
Transportation  into  rannieipal  lim- 
its, power  to  prohibit,  842 
Wornm,  sales  to,  prohibited,  840 
Inyalid  eonteuta,  see'CtnitraetB 
Itinerant  vendors,  tieftttw  reqpiind, 
969 

Jails,  n^jigent  maaatmsiMe,  1126 
Jud^ente  (see  also  Debts;  Bzeen- 
tions) — 
Enforcemmtt  by  ezeeation,  1050 
Enforeouent  hy  mandamus,  1051 
Impaiment  of  taxing  power  as 

affecting  jnd^ent,  1054 
Indemni^  against  judgment  for 

l>er8onal  injury,  1056 
Inhabitants  as  bound  by  judg- 
ments, 1057 
Mandamus  to  enforce  payment, 
1051 

Officer  as  representative  of  mn- 
nicipftUty,  1068 
Judicial  oon^l  over  acts  of  eonn- 
cil,  904 

Judicial  notice,  location  and  bonnd- 
arits  of  mnnidpaltty,  690 

Junk  dealers  — 
License  required,  060 
R^ulation  under  police  power, 
862 

Labor  (see  idso  Employees)  — 
Alien  labor  piohfluted  in  em- 
tracts,  1067 
Convict  labor  prohibited  in.  oon- 
tracts,  1067 
.  Discrimination  in  flivor  of  labor 
unions,  706 
Hours  of  labw  on  public  works, 
867 

.  Hours  of  labor  regnlttted  Hy  stat- 
.  ute,'  757! 
Liability  for  failure  to  perform 
'  labor  reqoiM  by  ordinance,  880 
Prohibition  at  certain  times,  866 
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MUNICIPAL    C0RP0BATI0N8  — 
continued. 
Labor  —  continued. 
Protection   of  laboren  agafant 

eontraeton,  1078 
'Snnday  labor  prohibited,  866 
nneompensated  labor  for  public 

befneflt,  868 
Union  labor  leqnired  on  public 

works,  Ttdidity,  1067 
Wi^es  fixed  by  e9ntraet  toT  public 

work,  1067 
Wag«B  r^olated  by  statnto,  767 
lisase  of  mnnieipal  jnoper^,  771 
Legislative  control  over  mnzueipali- 

tias  (see  also  Charter)  — 
Amendm^ut  by  eharter,  731 
Annexation  of  territoi^,  733-739 
Appointment  of  mnuapal  offl- 

eers,  761-756 
Apportionmajt  of  assets  and  lia- 
bilities, 737 
Kpartisan  boards  established,  766 
Boondsries  of  mnnieipality,  732 
Charter,  amendment  or  repral,  731 
Charter  not  a  eontraet,  731 
Commission  form  of  govemment 

anthorixed,  746 
0<nnpelling  payment  of  debts,  725 
Contracts  made  by  mnnieipality, 

768 

lire  department,  762  . 
Form  of  municipal  government, 
739 

Franchises  granted  by  municipal- 

i^,768 
Funds  of  monidpality,  766 
Health  regulation,  765 
■^TonTB  of  labor  related,  757 
flnposition  of  UabititieSr  725 
InitiAtive  and  raferandiim  author^ 

ijBed,  746 
LibrarisB,  ea^UshfiWDt  and  main- 

teaanoe,  766 
Hodifteation  of  eharter,  781 
Officers,  appdintanat,  761-760 
Police  department  as  -sabjedt  to 

tegialative  eontrol,  760 
Fofwew  as  derived  from  legida- 

ton,  730 
Pnpttty  of  mnnieipali^  as  sub- 
jest  to  I^iislattve  eontrol,  768- 

760 

!PnbTic  parks,  establishment  and 
ivaintcnanee,  763 
R.  C.  L.  tol.  XIX.— 8l 


MUNICIPAL    CORPORATIONS  — 
continued. 
Legislative  control  over  municipali- 
ties —  eor^inued. 
Belief  of  officer  from  Uabili^  for 

loss  of  debts,  726 
Repeal  of  charter,  731 
'  Revival  of  debts' barred  by  fimita- 
tion,724 
Sehooto,  establishment,  766 
Special  and  local  lacwa,  739-7CS 
Streets  and  bighvaya,  761 
Wages  and  employees  T^palated, 
757 

Levy  and  seisore^  property  snbjeet, 

1050 

Liabilitiee  impoeed  by  legislature, 

725 
lilbcaries  " 
Defective  Kbraiy  building  inju- 
ries caused  by*  1134 
Establishment  and  maintenance  as 
goTCinmontal  or  private  fiine- 
tion,  766 
Pomr  to  provide,  72k 
Ideenses    (see   also  latozieating 
liquors;  Taxation)  — 
'Abuse  of  liesnfling  power,  ztmedy, 
977 

Amount  of  lieense  fees,  068 

Anetioneers,  963 

Gigarsttesj  sale  of,  646 

Classification  of  ocenpationB,  966 

Discretion  as  to  gzsntingy  067 

Discrimination  sgainst  particular 
occupations,  965 

Discrimination  in  issnanoe  under 
police  power,  967 

Doe  licenses,  WO,  965 

Etiforesment  of  ordinane^  liabili- 
ties inenrted,  1100 

Equality  and  uniformity  in  UeoiBe 
fees,  968 

Equality  and  uniformity  tax,  D66 

Extratoritoriality    of  fieaBsing 
power,  962 

Fv8>  amount,  058 
'    Fees  as  property  for  local  r^fula- 
tion,  960 

Fees,  enforeing  payment,  976 

Fees  imposed  under  power  of  tax- 
ation and  police  power,  952^56 

Fine  to  onf6reo  payment  of  fee, 
976 

Governmental  agency  as  exempt 
from  license  laws,  961-062 
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MtfNICIPAL    CORPORATIONS  — 

continued. 
licenses  —  continued. 

InUiiBtAte  commerce  as  affeeted  hy 
license  lava,  961 

Intoxicating  liquors,  838 

Mandamus  to  compel  isBuanoe,  977 

Monopoly  affected  by  ezoUM|ive  li- 
cense, 957-958 

Municipal  liability  for  acts  done 
under  license,  1100 

Ooenpationa,  818 

Occupations  subject  to  license  fee, 
959 

Occupation .  tax  as  double  taxa- 
tion, 956 

Occupation  tax  distinguished  from 
license  fee,  950 

Occupation  tax  graded  by  ammuit 

of  business,. 966 
'Peddlers,  969 

Plumbers,  970 

Reoovery  of  license  tax  ill^ally 

imposed,  950 
Refunding  Uqncn-  Uoeaie  fee  on 

cancellation  of  license,  726 
RevoeatioD,  975 

R^ta  darived  from  state  or  Unit- 
ed States,  961 

Scavengers,  971 

Slaughter  honfiies,  819 

Tel^rapb  and  telephone  potes, 
973 

Trades,  818 

Unifonnity  in  license  fees,  958 
Uniformity  of  license  taxes,  955 
Vehicles,  974 

Voluntary  payment  of  illegal  li- 
onise tax,  950 
Light  — 

Municipal  lighting  plant,  liability 
for  negligence,  1132 

Power  of  municipality  to  pvovide, 
718-719  , 

Street  lighting,  721 

Street  li^ts,  784  . 

Supplying  fJeetric  light  fof-  pri- 
vate consumers,  791 
limitation  of  actions. — 

Payment  of  barred  debts  antfaor- 
■  ized  or  compelled  by  s^ute, 
725-726 

Revival  of  claim  against  munici- 
pality, power  of  legislature,  724 

Bmirung  as  ag^nst  municipality, 
U43 


MUNICIPAL    CORPORATIONS  rr- 
eontinued. 
Limitation  on  indebtadneas,  977 
Liquor   dealers,   lieoue  required, 

968 

Lienor   licenaea   see  TntftTritating 

liquors 

Loan  brokers,  r^ulatiim  nndor  po- 
lice power,  861. 

Loans  by  mnniaipalily  to  individu- 
als, 795 

Local  laws  affecting  mnnioipalitieay 

739-742 

Local  self-government  — 
Common  law  right,  728-730 
Constitutional  lunitationa,  TOT 
Legislative  power  of  nranieipaUty, 
706 

Location,  699 

Lost  ordinance,  parol  evtdeiu»  to  es- 
tablish, 908 
Lotteries,  prohibition  as  within  po- 
lice power,  843 
Mandamus  — 
Admission  to  membership  of  coun- 
cil, 886 
Admission  to  office,  916 
Award  of  contract  to  lowest  Ud- 
der, 1069 
Compelling  council  to  act,  905 
Compelling  official  action,  1166 
Granting  licenses,  977 
Granting  liquor  license,  968 
Judgment  as  enforceable  by  man- 
damus, 1051-1054 
Restoration  to  office,- 940 
Special  election  for  recall  of  mu- 
nicipal officer,  939 
Warrants,   compelling  iMmnent. 
1038 
Manufactures  — 
Aid  by  municipality,  710 
Power  of  municipality  to  engago 
in  manufaetore,  79B 
Manure,  keeping  and  lemovid 

wtthin  polioe  ptfwmff  884 
Maritime  torts,  1138 
Markets  — 
EstablisbmiBt  and  ragalatioD,  BB2 
Negligeuee  in  eanBtrqetieB  ud 
managonent,  1134; 
Materiahnen,  proteetion  agaiaat  oon- 

tractors,  1078 
Mayor  — 
Approval  of  meaanrea  of  eaoneiL 
892 

pasting  vote  in  epiuu^  801 
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MUNICIPAL    COBPOttATIONS  — 
.  coniitmtd. 
Mayor — cpntimuad. 

fimployment  of  ooaasel,  774 

Prttidug  officer  of  eoiiii«il,  887 

Veto  power,  892 
Ifoating  plaees  for  iiUiabitaiitB,  780 
MerebantB  aa  sabjeet  to  Kerogmg 

power,  864 
Milk  — 

In^>ection.  under  p<riiee  power,  864 
lieenamg  deelera,  960,  868  - 

Minors,  see  Infants 

Mobs— 

Condnet  ocf  peraon  in^iued  by  mob, 

UQ5 
Definition,  1104 

LialnUty  few  nub  Tiolenee^  725, 

1103-1105 
NegligeDee  ar  giet  of  liabilily  for 
mob  violence,  1106 
Money  (ate  dso  Finds)— 

Power  to  boiTow  mraey,  770 
Ifonqr  tenders— 
lieense  nqnired,  960 
Ifagnlaliiw  nder  pdias  power, 
861 
Monopoliee  — 
Bzelwinr*  tiense,  957-868 
Forestalling  acnd  xegiating,  866 
Ibral  oUigations,  payment  by  ma- 

nieipality,  724 
Moving  tana,  legnlatum  under  po^ 

liee  power,  8^ 
Mimicipal  aid  — 
'   ^dge  eompMiiee,  712 
GumI  eonivanies,  712 
Internal  im^novcmflnts,  711  ^ 
Manofaotanog  mterpmes,  710 
~   treMb.  71^716 
ToU  roa^  712 

W«to  of  iateraal  impzovemoit, 

711 

MnaHapal  boax^  eepai^ttely  inoor- 

porated,  601 
Navi^ble  watenij  see  Watent 
Negligmiee — 
Acts  of  mnnieipal  offlceze  or  am- 

ployen,  U06-m4 
Mob  violenee,  1106 
Vanicipal  offleers  as  'H^>le  for 

negHgenee,  922 
Offleor's  nwl^enee  as  alfeetiag 

mnnieSpalUT,  1081 
Private  capaei^,  aebi  dtae  in, 
llOff 


MUNICIPAL    COBPOJiATIONS  — 
eontmued. 
Ne^igence — eomtitmtd. 

Viriatien  of  OTdinanoa  aa  negli- 
gence, 883 
Negotiable  instroments,  see  Bonds 
.  and  waxnata 

N^rroea,  segr^tion  aa  within  po- 
Uce  power,  836 

Nonintozieating  bevmges,  regul- 
ation of  sake,  841 

Notee,  power  to  iasoe^  1^ 

Notice,  see  Claims 

Nmaanees  (see  also  Police  power)  — 
Abatement,  817,  677 
Abatement,  liability  lor  failure, 
1102 

Abatement,  power,  787 
Animals,  820-^24 
Cemeteries,  827 

Gulvwis  inauffleiait  £w  pnrpoae, 

1093-1096 
Defining  nnisanese,  power  ox  ma- 

nicipality,  817 
Definition,  817 
-  -EUqpleeint,  633 

InjanetioB  to  resfanun,  876-877 
Injnry  to  leid  property,  1112- 

1U5 

Public  Bttiaanoe  defined,  817 

Railroad  ears  aa  nuisaneee,  856 

Begnlation,  817 

Sbade  trees  in  amiel%  BN 
,  Smoke,  828 

Summary  abatement,  877 

Unsi^tly  bnUdlnga,  821M30 

Use  of  mtnieipal  xaal  pioperty, 
1084 

Weeds,  829 
Oeeupations  — 

Lieensing,  818 

Kegalstion,  818 

Slaughterbouse^  819 
Oeeapa^oB  tax,  see  lieensee 
Office,  replevin  of  proper^  as  mod* 

to  try  title  to  offiee,  916 
Officers  (see  also  Ccmneil;  Poliee)  - 

Abolition  of  munieipal  office,  93t) 

Aceeptance  of  ineemgpoliUe  office, 
987-888 

Accutane*  of  efltef  ^iHgatitHi, 
913 

Acting  offleen,  938 
Aliois  aa  indigible,  914 
AppointaMtkt  atid  olestion,  012 
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MDOTCIPAL    COBPOEATIONS  — 
continued. 
Officers  —  eontiHued. 
AppointmaiU  as  szMntn*  fime- 

tion,  753 
Assistants,  918 

Benelit  fand,  dednotioii  from  ml- 
mry,  920 

Bond,  liability  on,  920 

Civil  service  laws,  ?M 

Compensation,  920 

Compensation  of  ofBoer  illtgally 
removed,  941 

CoiHiiitational  proviamia  u  to  ap- 
pointment^ 763 

Contracts  beyond  mn^w  of  antiior- 
ity,  1066 

Contracts  of  munieipdUy,  liabil- 
ity of  officer,  931 

Costa,  liability  for,  927 

Creation  and  aboliticm  of  nraiiiei- 
pal  office,  707,  912 

Crimiital  liability,  92S 

De  facto  offioem,  915 

Deputies  918 

Destraetion  of  private  property 

in  ffine^mey,  liability,  879 
Deetmetion  of  private  ptcperty, 

liability,  924 
Diaerimination  eooflBiTad  hy  ordi- 

naneas,  813 
Disqualification  to  aet,  penonal 

interest,  921 
Distinction  between  oflSoa  and  on- 

ployment,  911 
Dnties  deflned  by  law,  Uabilitv  for 

mongfnt  acts,  1114 
Election,  912 
Eligibility,  914 

Embeszlement,  liability  to  niraiei- 

pality,  928 
Employment  and   iriBee  fistin- 

gaished,  911 
Equity  jnrisdifltion  to  try  title  to 

offlee,  916 
False  imprisonmtat,  liaUtity,  924 
Functions,  726 
Holding  ow,  917 
Eduts  of  mrk,  867 
Impeaehment  for  miscondnct,  928 
InoorapatiUe  offica,  effort  of  ae- 

eeptaaee,  937-439 
Indemnifleation  by  munieii^ty, 

79$ 

IndMtBunt  far  orimiiml  atta,  928 


HUNICIPAI.    COBPOBATIONS  — 
continued. 
Officers  —  eontimmtd. 
Litarart  aa  disquiAiflQatMni  to  aet^ 
821 

Interference  with  liberty  or  prop- 
erty under  color  of  antboritVr 
924 

Judicial  officers  as  liable  for  neg- 
ligence, 922 

Legislative  otwtral  of  appoint- 
ment, 751-766 

liabili^  to  mimiinp^^,  928 

Loes  of  funds,  legislative  nleue 
from  iiabili^,  736 

Uandamus  to  compel  admissioti  to 
office,  916 

Mwidamos  to  eonqiel  oOeial  ac- 
tion, 1166 

ifaadamns  to  natoiv  «nntad 
cer,  940 

Mayor  aa  pnsidi^  oMeer  ot  ooim- 

cU,  887 

Misconduct  as  gnnrad  for  removal 

from  offloe,  981-936 
Misfeasanca  mnnaaiMl  liability, 

1101 

Utmicipal  officer  d^ned,  910 
N^igence  in  ooBstrnetaon  of  pnb- 

He  woifcs,  1086-1086 
N^ligenoe,  liability,  922 
Negligence,  liaMlity  of  mttnidpal- 

ity,  1081,  1106-1114 
Obligation  to  aeenit  offioe,  913 
Official  bond,  liability  on,  929 
Poor  offieera,  n^Ugoaee  of,  1126 
Power  to  create  offlfle,  912 
Promotion,  918 

rfleationa,  914 
waxranto  to  tzy  title  to  of- 
fioe, 916 

Roeall  of  mimii^al  offle^rs,  767- 

758,  939 
Refnend  to  accept  office  91S-914 

Remedy  for  wrongful  removal,  940 
.  Removal  from  office,  931-936 
Removal,   remedy  for  wrongful 

removal,  940 
Representative  of  manidpality» 

1058 

Residence  qualification^  914 
ReaigDatkm,  937 

Salary  of  ofleer  iU«g«Uy  zimoTad* 

.Ml 

BneoesBiCT  in  office,  917 
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MUinCIPAL    CORPOaATIDHS  — 

OfBeers  —  contmusd. 
Tvimg  offla«r%  liability  tarn  Mta 

of,  950 
Term  of  offioe,  917 
Town  derik,  lubtiity  for  acts  of, 

Tteunrar,   ilkgat    tranafo-  of 

bonds,  1115 
Tnaannr,  powMcs,  1039 
Trial  of  tiUe  to  offlee,  915-917 
Unauthorized  aets,  nmnioipal  lia- 
bility, 1139 
-  Official  bimd,  bm  Offloen 
Oil,  re^olatioiui  as  to  stora^  833 
Orders,  authority  to  iasafl^  1036 
OrdinaiMeB  (aee  alao  Covnoit;  Poliee 

power)  — 
-  AppHeataon  in  diserimiiiatioE  of 
property  ownara,  816 
Approval  by  mayar,  893 
Attested  eopy  as  proof,  908 
By-rlaire  cKatjigpiiBhed,  S06 
Certunty,  810 
Certified  eopy  aa  proof,  908 
Clgzieal  erron  as  atfeeting  ordi- 
nances, 810 
Comfcnnnity  of  subjeet  matter  to 

title,  81fi 
Oonstruotion,  811 
Contraetoal  effect,  1060 
Copies  in  evidenoe,  908 
Dttnages  for  violation,  881-OT 
DeflnitenesB,  810 

Deatno^  ndimuMes,  panl  testi- 
ttHmy  to  flstablidi,  90B 

DinriminatioD,  812 

■Diaeriminatioii  oonfenod  on  ad- 
minisbrative  offlena,  813 

Diverting  strsets  from  pnblie  to 
private  use,  1150 

Bnaetment}  893 

Enaetment  as  imposing  liability, 
1007 

■  Riaatmmtt,  diaqoalifieation  of 
eonneilmen  to  veto,  897 

BBfimesnont  aa  imposing  liabil- 
ity, 1009-1102 

BnforB«nflnt  by  phync^  means, 
879 

Enforeement,  injnnetion  against, 
906 

Eqnality  in  operation,  812 
KqiutaUa  pi«eeedinsi  to  anfunaL 
876 
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MUHICIPAL    COBPOEATIONS  — 
etmtimutd. 
Ordinances  —  eoittmmtd. 
Estoppd  to  dear  dna  enaotment, 
908 

Failure  to  enact  or  enforce  aa  im- 
posing liability,  1098 
Fulore  to  take  precautions  pre- 
scribed by  ordinance,  881-883 
Initiative  and  referendum,  909 
Injunction  against  enaetanent,  906 
Injunction  against  aifoieomant, 
906 

Xaability  for  enacting,  enforsing, 

etc.,  1083 
Liability  for  enactment,  1097 
license  ordinances,  liability  for 

enforcement,  1100 
Lost  ordinances,  parol  tcetinuHiy  to 

ttt^blisfa,  908 
Operation,  equality  and  nniform- 
ity,  812 

Parol  testimony  to  establish,  908 
Partial  invalidity,  816 
Parties  to  proceedings  tor  viola- 
tion, 872 
Penal   ordinances,   certainty  of 

penalty,  811 
Penal  ordinanees,  strict  construc- 
tion, 811 
Penalty  for  viidatioB,  aetion  to  xe- 

eover,  871 
Physical  enforoemoit,  8^ 
Pleading,  neoessity^  M7 
Presumption  of  iU«gal  'aale  of 

liquon,  842 
-Printed  copies  in  evidence^  ,908 
Proot  908 

Prooecntion .  for  violatiuL  nature 

of  proeeedings,  870-872 
PuhlieatioB,  901 
Tnniahment  for  violation,  873 
Reasonable    exercise    of  poliee 

power,  805-810 
ReiaonsideTation,  900 
Relief  in  equity  anunst  invalid 

or&iances,  91^-907 
Baniasion  of  penalty  fbr  vu^- 

tion,  874 
Bepeal,  906 

Besolntiona  distfaigaiabed,  806 
Strict  oanstmotian  of  penal  ordi- 
nanees, 811 
TiHiH  eonfontiity  to  sftbject  mat- 
ter, 815 
Uaiformity  in  operatiw,  812 
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MUNICIPAL    CORPORATIONS  — 

eoiUmued, 
Ordinances  —  continued^ 

Veto  by  mayor,  892 

Violation  as  n^Iigenee,  883 
Origin  of  mnnieipal  corporationa, 

696 

Oysten,   deaning  infMted  oyster 

beds,  878 
Parks  and  squares  — 
Establishment  and  maintenance  as 
proprietary    or  governmental 
function,  763 
Injuries  caused  hj  defective  eoncL- 

tion,  1129 
Maintenance    as  governmental 
function,  1129 
Parol  testimony  to  establish  lost  oi^ 

dinance,'  908 
Patented  article  spedfled  in  call  for 

bids  for  public  work,  1072 
Pawnbrokers  — 
license  required,  960 
R^^ation  under  police  power, 

Peddlers  — 
License  required,  960,  969 
R^^ulation  under  police  power, 
854 

Penalties,  see  Ordinances 
Perpetuities,  gift  to  munieipalit^  in 

trust,  777 
Personal  injuries  (see  also  Actions; 

Claims)  — 
Bystander  injured  by  policeman 

making  arrest,  1119 
Condition   of  public  bui)dinff8, 

U22-1126 
Confinement  in  unsanitary  jail, 

1097-1098 
Defective  parks  and  squares,  1129 
Payment    by    city,  indemnity 

against  wrongdow,  1056 
Va<»!ination  with  impure  matter, 

1098 

Violation  of  policoniui  jn  mfctriwg 
arrest,  1097 
Pipes  in  streets^  see  Skeete 
Playgrounds,  ixgnrie*  eansed  by  de- 

fMive  ecmdi^n,  1120 
Pleading  ordinances,  907 
Plumbers  — 

Iieens»  required,  960,  970  ' 

R^rnlatirai  under  poUee  powv, 
832- 


MUNIdPAL    COBPOBATKmS — 

PoUee— 
Ajrest  by  poliomiaii,  liability  for 

wrongful  anneit,  926 
Anest,  conduct  in  nwkiiig,  928 
Chief  St  poliee  as  liable  for  a«t» 
of  subordinates,  920-927 
-  Failure  to  suppress  disorder,  IXW 
False  arrest,  lialHlity,  925 
L^rislative  cmitxDl  over  .poliee  de- 
partment, 760 
Municipal  liata&ty  for  aeta  of 

polieemen,  1110-1121 
NegU^enoe  of  poUeemas,  1119 
Shooting  bystander  m  making  ar- 
rest, 1119 
Unlavfal  violenoe  in  making  ar- 
rest, 1097,  U19 
PoAiee  power  (see  alio  Ordmaa- 
ces)  — 

Advertising,  regulation  of,  854 
Aestheiie  ocmsiderationa,  831 
AmmwHuept  places  regulated,  887 
Animals,  ket^ii^  witUa  eity  lim- 
its, 820-824 
Application  of  poliee  ngolatiinu, 
801 

Billboard  rcgulatifHis,  836 
Blasting,  relation,  833 
Building  regntrtiQas, 
Buildings,  repair  of,  831 
Burial  of  tho  dead,  837 
BnsbMBS  as  within  police  power, 
818 

Omneteriee,  regnlaticm,  8^. 
Certainty  of  ordinances,  810 
Comfort  of  public  as  within  police 

power,  798 
CompulaDry  vaeiuaattoB^  886 
-Conflict!  with  oonatitiitiaa  eif'^t- 

utes,  803 
Constituticmality   at  delegation, 

799  ■ 
ConstructioD  of  ordinances,  811 
CultivatioD  of  land  witlun 

pal  limits,  829 
'Curfew"  ordinanoes,  837-«38 
Dead  animals,  removal,  834 
Dead  bodies,  burial,  827 
Definiteness  of  (Ordinances,  810 
Delegation  hy  council,  896 
Delegation  to  mnnieipfldifey,  706, 

708-799 

Discharge  of  fin  anu  inhibited. 

833  ■ 
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irONIClPAL    COEPORATIONS  — 
eontmmed. 
Pcliee  ^wer — eonHnwi, 
Disenminatioii  eonf erred  oo  ad- 

ministratiTe  offieerB,  813 
Discrimmator;  ordinances,  812 
Disorderly   conduct,  prerTention, 
837 

Draymen,  legnlaticnii  860-861 
Dnmkenneee,  power  to  poniah, 

842 

Enforcement  of  iltogal  poliee  veg- 

olationa,  1099 
Equality  in  operation  of  ordinan- 

MS,  832 

EUoeise  b^ytmd  boundaries, 

796. 

GzploBirn,  keeping  and  use,  833 
Extraterritorial  operaHon,  802 
Fire  limits,  establishment,  830 
Food,  sale  regulated,  866 
Qambling,  suppression,  843 
Garbage  removal,  824 
Oas,  regulation  of  pressure  in  nat- 

nral  gas  pipes,  833 
Hacfauen,  reflation,  860-861 
'  Handlnlls,  relating  distribution, 

854 

Health  of  publie  as  withitt  poliee 

Sowar,  796 
ammables,  regulation  as  to 
storage,  833 
Intoxieatbur  lionon,  regulation  of 


Jimk  dealers,  r^^ation,  862 
'Kte^aag  domestie  animals,  820- 

824  • 
Labor  for  pnbUe  benefit  without 

e(Hnpensation, 
Labor  prohftitM  at  eertsin  timea, 

666 

LegislatWe  grant  esnwitisl,  800 
License  fees  impoesd  under  poliee 

power,  958 
licensing  oeonpations  and  bad- 
nesses, 818 
Loitering  on  streets  i^pilated,  848 
Lotteries,  pxtAiibitioo,  S43  - 
Ksnurs,  keeping  and  remoT«|,  824 
Uaikets,  establiuimeat  and  n^fula- 

tioa,852 
Uilk  mspeotion,  864 
Honey  lenders,  relation,  861 
lloving  vans,  r^ulation,  861 
Nonintflzieatiiv  bererageB,  r^iil»> 
tion  of  siSeB,  841  - 


HUNIGIPAL    CORPOBATIONS  — 

Poliee  power — eontmtud. 
NoneeiduitB  as  witUn  poliee  pow- 
er, 801 

Nnisances,  defining,  regnlating  and 

abatizig,  817 
Occupation  as  within  poliee  power, 

818 

Puades,  regulation,  848 
Pawnbrokers,  regnlatitni,  861 
Plumbing  as  subject  to  regular 

tion,  832 
Preservation  of  healthy  welfare 
and  comfort   of  iiUiabitants, 
798-799 
PreBerration  of  order,  837 
Prostitution,  prevention,  844-846 
Publie  servloe  companies,  regula- 
tion, 859-860 
-  Qtuuwrtine  regnlations,  826 
Rag  picking  and  storage,  regula- 
tion, 863 
Beasonableness    of  ordinaneee, 
806-810 

Bc^lation  of  snbjeots  covered  by 

state  laws,  804 
Safety  of  publie  as  within  poliee 

power,  798 
Seoond  band  artieles,  regu]ati<m 

of  deiders,  862 
Segregation  of  raees,  836 
Slaughterhouses,  regulation  and 

prohibition,  ^ 
Smoke  ordinances,  828 
to<^ng  tobaeeo  in  publie  plaees, 

proliiSitton,  846 
'  Sidicitfltion  of  trade,  ngulbtion 

•f,  864 

«tate  offiestt  ae  sObjaet  to  yoliee 

power  of  Btate,  802  ' 
StatiB  regulation,  eAset  m  mvniei- 

pality,  961 
Stxangers  as  within  poliee  power, 

801 

Street  railways,  r^polation,  857- 
859 

Street  speaking,  regulation,  848 
Tobacco  smoking  in  puUie  plaooa, 

prohibitioa,  846 
Trees,  protection,  829 
Uni£amii^  in  opeaation  of  ordi- 

naneee,  812 
TflseiiiBtiai,  8S6 

V^etation,  Und^ig  growth,  829 
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MUNICIPAL    COEP0BATI0N8  — 
continued. 
Police  power — eoutimttd. 
TdueUB,  ii^alation  of  um^  .846- 
848 

Waterways,  ooutrol,  852 

Weights  and  meAsureB,  regnla- 
tion,  663 

Welfare  of  public  as  within  po- 
lice power,  798 
PolUng  by  bidders  for  oontraets, 

1069 

Pooltry,  see  Animals 
Pounds,  see  Animals 
PowOTB  geoerally  (see  also  Implied 
powers;  Police  power)  — 
Abattoirs  maintained  by  mnniei- 

pality,  717 
Abolition   of  monicipal  oSHoea, 
707 

Aoceptanoe  of  charter  amend- 
ments, 707 

Actions,  power  to  ane  and  be 
sued,  104S-1049 

Adornment  of  streets  and  public 
buildings,  722 

Aid  to  private  enterprises,  710- 
715 

Amusements,  721 

Bartahttg  away  powersj  797 

Bounties,  728 

Chart«r  amendments,  power  to 

accept  or  rejeet,  707 
Comfort  of  iohabitaata,  721 
Constmetion  of  railroads,  716 
Creation  of  muoieipal  offiossi  707 
Delation  of  powers^  798 
IMegatioB  of  sovereign  powers 

to  manicip«lit7f  706 
J^^mmng  intozuatmg  luiporB, 

Donations:  of  publie  fonds,  723 
Education  of  inhabitants,  721 
Eminent  domain  power  delegated 

to  municipalities,  706 
Exercise  for  private  benefit,  795 
Exercise  outside  corporate  limits, 

796 

Exhibiting  at  fair  or  flzposltion. 
721 

Expmdituree  for  purposes  not 

public,  708 
Fuel  yards  mamtained  by  mnnie- 

ipality,  719-720 
Fnneticms  for  o£Btoea  aad  mn- 

ployeee,  t28 


MUNICIPAL    COIUPOBATIONS  — 
e<mtinued. 
Powers  genetaUj  —  e<mtumed. 
Funds  expatded  for  purposes  not 

puHie,  708 
Qrotuities  to  individuals,  723 
Health  of  inhabitants,  721 
Hospitals,    erection   and  nuun* 

teoanoe,  716 
Legislature  as  source  of  muniei- 

pal  powers,  730 
Libraries,  721 

Light  for  inhabitants,  717-719 
Limitations,  imputed  notice  1061 
Moral  obligations,  payment,  734 
Perpetual  contracts,  798 
Pleasure  of  inhabitants,  721 
Police  power  delated  to  mn- 

nieipalities,  706 
Public  education,  721 
Public  institutions,  expendituroa 

to  support,  716 
Public  resorts,  721 
Public  service,  717-721 
Railroads,  construction  by  mu- 

nioipality,  715 
Reimbursement  of  defeated  can- 
didates, 723 
Reimbursement   of  unsucceasfal 

litigants,  723 
Relief  of  victims  of  publio  ca- 
lamity, 722 
Sale  and  .  distribution  of  etun- 

modities,  717-721 
Sdwols,  maintenance  of,  716 
Slaughterhouses    n^aintaioed  by 

municipality,  717 
Sovereign  powers   cMegatei  to 

municipality,  706 
Street  sprinkUn^  720 
Subscribing  to  stock  of  iptemal 

improvement  companies,  712 
Stmwder  of  powers,  797 
Taxing  power  dekfpatod  to  un- 

aieipaUty,  706 
Unmraitorious   claims,  payment, 

728-724 
War  bounties,  738 
Water  snpp^  for  inhahitanta, 

717-71B 
Prescriptive  mnnioipalitisB,  70S 
Presentation,  see  Ckims 
Presumption  as  to  bona  flde 

of  bonds,  1017 
Prevention  o|.erimi%.7|M 
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ICDNICIPAL    CORPORATIONS  — 

Psisoiis,     n^l^ient  iiiftmtaiftnM» 
1126 

Private  character  of  mimiflipalityf 
697 

Privies,  prohibition  under  police 

power,  832-833 
Fnduee,  sellen,  license,  970 
Prohibition  against  municipid  eoon- 

eil,  905 

Promissory  notes,  pomr  to  isBne, 
1036 

Plromotion  of  afBeeiB,  918 
Property  — 
Aeqmrition  in  another  state,  797 
Acquisition  of  property  as  im- 
plied power,  770 
Aeiquisition  outside  aty  limits, 
706 

ActionB  £w  injury  to  propertv, 
1143 

Adverse  possession  against  mn- 

nicip&Uty,  1143 
Conveyances  by  municipality,  1145 
Destruction  under  police  power, 

878 

Estoppel  to  assert  rights,  1147 

Hearing  before  destruetion  under 
police  power,  880 

Hearing  in  proceeding  for  ipuk- 
maxy  destruction,  87^ 

Implied  power  to  acquire  and 
hold  property,  770 

Btjuries  to  real  property,  mu- 
nicipal liability,  1112 

Land  not  used  for  public  pur- 
poses, liability  respecting,  1135 

Ltttse  of  municipal  property,  771 

Legislative  control  over  munici- 
pal property,  758-760 

Kuisance  in  use  of  municipal  real 
estate,  1084 

Ownership  of  property  as  implied 
power,  770 

Piotaetion  of  aorporate. property 
by  suit,  1142 

Beatrietioas  and  eonditims  as  to 
use,  1146 

Sale  of  nmnieipal  proper^,  772- 
774 

ThU  landa,  muniripal  rigbts, 
114S 

Tmst  propoty  ludd  1^  mnnlei- 
■    palHy,  7M 


MUNICIPAL    CORPORATIONS  - 

eontimted. 
pR^xMary  ftmetionH  (see  also  Oov- 
emmcntai  fmietiona;  Bale  and 
distribution  of  commodities)  — 

C«meteri«B,  maintenance,  1135 

Qovemmcntal    functions  distin- 
guished, 1111 

Land  not  used  fat  publle  pur- 
poses, 1135 

Li^t^  furnished  to  inhatdtanti^ 

Market  houses,  construction  and 

maintenance,  1134 
Negligence  of  employees,  1109 
Water   supply   for  inhabitants, 

1130 

Waterworks,    establishment  and 
maintenance,  764 

Wharves,  construction  and  main- 
tenance, 1134 
Proaecattons    for    riolatii^  ordi- 

nimeeB^  870-872 
Prostitution,     prevention  under 

police  power,  844-846 
Pi^e  assffiibly  haUs,  power  to  ereet, 

780 

Publication  of  ordinances,  901 
Public  buildings,  see  Buildings 
Public  calamity,  relief  of  vietims,  722 
Public  contracts,  see  Contracts;  Pub- 
lic works 

Public  funetiona,  see  Gktvemiqental 

functions 
Public  fonds,  see  Fonda 
Pnblie  iiutitotionB,  eaqModitufe  of 

fimds  toBf  716 
Pdriie  reBorts  for  inhabitaots*  721 
Pnblie  service  (see  alao  Gas;  Rail- 
roads; Btntt  railways;  Water 
supply)  — 
Agreement  not  to  oomp^  with 
public  service  corporation,  798 
Rate  regulation,  869,  1159 
Rate  regulation  as  condition  of 

gvant  of  feanohis^  1153 
Service  to  customers  regulated, 

8fi0      V     .  . 
Striet  eMMteoetion  of  fHuubiie, 
1161 

Swmder  oi  powv  of  ngolatioii, 

797-798 
Water  latea  ngnUted,  860 
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MUNICIPAL    CORPORATIONS  — 
continued. 
Pnblie  wOTka  (bm  CoDtrMts; 
Dnins    and    Seiran;  High- 
ways) — 
Acts  of  independent  vrntnittan, 

Hability,  1140 
Advertising  fen*  bids,  1068 
Alien  labw  prohibited  in  con- 
tracts, 1067 
AsBignment  of  oontraota,  1080 
Bidding  for  eontraets,  1068 
Compensatiim   for  e^tn  wmik, 
1077 

Competition  in  Irtting  eontrutB, 

lOffr-1073 
ConditionB  of  oontraets,  1067 
Construction  b^  engineers  and  offl- 

eexs  of  municipality,  1069 
Contractor  required  to  keep  in 

repair,  1073 
C<mtraetor  required  to  r^bnree 

persons  injured,  1067 
Cimtractors'  bonds,  1078-1070 
Convict  labor  prohibited  in  eon- 

traeta,  1067 
Delays  and  fanlts  of  contractor, 

protection  of  monicipolity,  1078 
Discrimination  in  favor  of  labor 

unions,  795 
En^eer's  o^ifioate  as  to  per- 
formance 1076 
Extra  woi^,  eompenaatkm,  1077 
Failnre  to  eonstmet  as  imposing 

liabitity,  lOSO 
Hours  of  labor,  867 
Inadequaey  of  pnblie  maka  aa  im- 
posing liability,  1089-1091 
Indemnifying  mnnioipality  i^mSnst 

.damages^  1067-1068 
Ibjunoti<m  against  letting  eontraet 

illegaUy,  1068 
Injuries  caosed  by  oonstRietion, 

1086 

Laboreora,  protection  against  con- 
tractor, 1078 

Letting  oratraet  to  knrast  bidder, 
1068 

Lowest  bidto,  irim  is,  1069 
Uandamua  to  aompel  award 

ocmtraet,  1069 
Haterialniaii,  proteetkm  against 

contractor,  1078 
Municipal    bonds   in  pajmen^ 

1079-1080 


MUNICIPAL    CORPORATIONS  ~ 
continued. 
Public  works  —  continued. 

Negligence  of  agent  of  oity,  Ua- 

biUty,  1085-1086 
Patented  article  specified  in  call 

for  bids,  1072 
Payment  out  of  special  fund,  1079 
Plan  of  work  causing  injury.  1096, 

1091-1093 
Pooling  by  bidders,  1060 
Batiftcation  of  invalid  eontnete, 

1074 

Receiving  dcmatioB  to  inflMoea 

location,  786 
Beoovery  under  emtcact  let  iUsgal- 

ly,  1068-1069 
Specification  as  baais  of  bidding, 

1070 

Taxpayers,  protection,  1009 
Tcnns  and  oonditioni  of  eonftaeta, 

1067 

Tort  liability  of  municipality,  1086 
Union  labor  required  by  eontract, 
1067 

Quarantine  r^ulations  as  within 

police  power,  825 
Quorum  of  council,  888 
Quo  warranto  — 

Determination  of  election  to  ooutt- 
cil,  886 

Trial  of  title  to  office,  916 
Quo  warranto  to  determine  validity 

of  de  facto  incorporation,  704 
Rag  picking  and  storage  — 

Uoense  required,  960 

B^ulation  under  polioe  power, 
863 

Railroads  (see  also  Carriera)  — 
Construction  by  municipality,  715 
Flagman  at  grade  crossings,  866 
Gates  at  grade  crossings,  856 
Municipal  aid,  712-715 
Nuisances  eommitted  by  ralfatoadB. 
856 

Private  railroad  in  street,  1160 
R^mlation  1^  municipality,  866 
Signals  at  atreat  oKossii^  866 
Speed  of  trsins  ragnlatad,  866 
Statn^oiy  ai^MHiiation  in  afreeta. 
761 

Bate  regulation,  sea  Street  nulwaya; 

Water  supply 
Baal  property,  Me  Pnopertgr: 
Beeall  of  mnnieiptl,  ofifeen,  7S7- 

768,  939 
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MUNICIPAL    GORPOBATIONS  — 

eon(ifitf«d. 
Recitals  in  bonda,  Me  Bonds  and 

wammtB 
Reconsideration      oonnoil,  900 
Records —  / 

Inspection,  1171-1174 

Keeping  by  munieipal  eonneil,  902 

Nefi:ligence  of  dark  in  indexing, 
1114-1115 
Referendum,  tee  InitiatiTe  and  x«f- 

erendum 

Reformation  of  munieipal  eontia<d% 

1081 

Relief  of  netims  of  pabUo  calamity, 

722 

Reorganisation,  705 

Repair  of  buildings  as  within  police 
power,  831 

Repeal  of  ordinances,  900 

Replevin,  tiial  of  title  to  office,  916 

Representation  of  inhabitEintB,  1057 

Residence  as  qualifloation  for  mu- 
nicipal office,  914 

Resolution  distingaiBhed  fnm  ordi- 
nance, 895 

Revocation  of  licenses,  976 

Ri<^  aee  Mobs 

Safi^  of  publie  as  within  poUoe 

power,  798 
Saury  loan  broker,  regulation  under 

police  power,  861 
Sale   and    distribution    of  ctnn- 
modittes  — 

Business  enterprises  graerally,  719 

Electric  light  and  power,  701 

Fuel,  719-720 

Ught,  718-719 

Markets,  720 

Powers  of  mnnicipality,  717-721 

Tax  distinguished^  943 

Water  supply  for  inhabitants,  717- 

718,  764,  788-790,  1130 
Bale  of  municipal  property,  -772- 

774 

Saloons,  see  Intoxieating  liquon 
Scavengers,  lieenaa  leqnireo,  971 
Schools  — 
daasificatiim  ot  school  disMcts, 
746 

Defeetin  lehool  buildings,  in- 
juries caused  by,  1124 

Diatriet  aa  municipal  oorporation, 
696 

Establishment  and  maintenaaoe  aa 
gOTCcnnionial  fonetion,  76S 


MimiGIFAL    CORPORATIONS  — 
eonHmted. 
Schodfl.— AHrtlMMd. 
Indepoident  sehobl  district  aa  nb- 

jeet  to  polios  poww,  802 
'  Poww  to  provide,  7SLL 
Support  by  munidpali^,  716 
Seal- 
Contracts  as  xeqnixing  corpcmte 

seal,  1059 
Necessity  foK  corporate  seal,  689 
Search  and  aeisnref  intoxicating  liq- 
uon, 842 
Second  hand  artieles,  rwulation  of 
.  dsaleia,862 

Sewers,  see  Drains  and  sewers 
Sherifb,  lialnUfy  for  wrongful  levy, 
1114 

Shows,  aee  Amusementa 

Slaughter  bouses  — 
Maintenance  by  munieipalify,  717 
R^^ilation  and  prohibition,  &19 

Smoke  ordinances,  828 

Smokutg  tobacco  in  public  places, 
power  to  prohibit,  846,  858 

Snow,  removal  from  sidewalks  by 
abutting  owners,  869,  881 

Solicitation  of  trade,  poww  to  regu- 
late, 854 

Sovereign  powers  delegated  to  mu- 

nieip^ty*  706 
Special  act  of  inoorpora^<m,  700 
Speeiid  laws  affecting  munieipaUtia^ 

739-742 
Special  ox  local  assessments— 

Anthori^  to  impose,  048 

Character  as  tax,  947 

Legislative  anthori^  essential  to 
imposition,  948 

Liability  for  failure  to  levy,  1116 

Muni^pal  functions,  1115 
-Speed  of  trains,  within  maninpal 

limits,  855 
Sprinkling  streets,  see  Streets 
State  oontrol  of  local  affairs,  cfliMt 

on  tort  lialwlity,  1114 
Statute  of  frauds,  minutes  of  council 

as  memorandum  of  contxae^  1060 
.  Statute  of  Umitattona^  see  linntation 

of  actions 
Stock  and  stoekholdea,  sea  Oorpora- 

tiona 

, ,  Straams,-  see  Watm 
Street  railways  — . 
Forcibly  preventing  unautboriaed 

oonstmotion,  880 
QpantioD  of  cam,  857 
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MUNICIPAL    CORPORATIONS  — 
continued. 
Btreet  Railways  —  eontittwd. 

Operation  of  cflre  witb  speeifled 

frequency,  8fi9 
Paving  and  repairing  stroete  be- 
tween tracks,  858 
Rate  r^rulation,  869 
Regulation,  857 

Revocation  of  franchises,  liabil- 
ity, UOl 
Smoking  in  street  oars  prohibited, 
858 
Streets  — 
Additional  burdens  anthorued  by 

statute,  761 
Cab  stands  in  streets,  783 
Contract  to  keep  street  open  for- 
ever, 797 
Diversion  from  public  to  private 

use,  1150 
Electric  wires,  regulation  of  loca- 
tion and  use,  85D 
Excavations  under  streets,  851 
Extension  es  implied  power,  781 
Qrade  changes,  liability  for  dam- 
ages, 726 
Hack  stands  in  streets,  783,  861 
Handbills  distribnted  in  streets, 
854 

Hawking  in  streets  related,  854 
Hitching  posts  in  streets,  849-850 
Horse  bloclra  in  streets,  849-850 
Improvement  as  implied  power, 
781 

Injuries    earned    by  defective 

streets,  1126 
L^risltttive  control  oVer  streets, 

761 

liabilify  for  defective  street^  im- 
posed by  statute,  726 
lionising  drivers  of  vehidles,  960 
licensing  vehicles,  974 
L^fating  streets,  721,  784 
Ltntering  on  streets,  848-840 
Obstruction,  849-851 
Obstmction  by  doorsteps,  project- 
ing windows  and  the  like,  783 
Obstruction,  forcible  removal,  879 
Obstruction  with  fire  apparatus. 
1117 

Opening  for  private  benefit,  796 

Ownership  of  stmettires  placied  in 
street  under  franehise,  1161 

Parades  reflated,  848 

Paving  and  repairing  spaee  be- 
tween street  railwi^  tmelBR,  868 


MUNICIPAL    CORPORATIONS  — 

continued. 
Streets  —  continued. 
Peddling  in  streets  regulated,  864 
Pipes  laid  in .  streets,  statutory 

authorization,  761 
Private  railroad  in  street,  1150 
Railroads  laid  in  streets,  statu- 
tory authorization,  761 
Regulation  of  use,  84&-S48,  1140 
Snow,  removal  hy  abutting  owners, 
869,  881 

Speaking  on  streets,  permits,  848 
Sprinkling  streets,  720,  784 
Structures  in  streets,  784 
Temporary  use  for  private  pur- 
poses, 783 
Unauthorized  use  under  franchise, 

remedy  of  municipality,  1152 
Uncompensated  labor  on  streets, 
869 

Use  for  private  purposes,  78Z 

Use  in  building  operations,  BSi 

Vacating  streets,  785 

Vehicles  for  advertismeats  pro- 
hibited, 855 

Wires  strung  in  streets,  statutory 
authorization,  761 
Sunday  labor,  prohibition,  666 
Svnne,  see  Animals 
Taxation  (see  also  Licensee;  Special 
or  local  assessments)  —  '  ' 

Abatement  of  taxes,  implied  pow- 
er of  municipality,  776 

Assessment  and  collection  as  gov- 
ernmental function,  1115 

Classes  of  taxes,  947 

Classification  of  occupation  for 
taxation,  965 

Constitutional  provisions,  945 

Del^ation  of  taxing  power  by 
implication,  947 

Delegation  of  taxing  power  to 
municipality,  706,  943 

Distinction  between  tax  and  sale 

of  eommoditieB,  943 
.  Equality  and  nniiormity  of  Heeue 
taxes,  955 

Franchises  as  subject  to  tax,  1160 

Impairment  of  taxing  power,  ef- 
fect of  judgments,  1054 

Implied  dd^tion  of  taxing  pow- 
er, 947 

Inheritanee  tax,  power  to  impose,' 

948 

Jadieia)  detennination  as  to  na- 
tnr»  of  taxing  power,  961 
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irOHIOIPAL    CORPOEATIONB  — 
continued. 
Taxation  —  continued. 
Kinds  of  taxes,  947 
Liability  for  acts  of  taziiig  ofaoer, 
950 

Lioenae  fees  imposed  onder  taxing 
power,  962 

Limitations  on  delegatun  of  tax- 
ing poircr,  945 

Limitations  on  municipal  taxing 
power,  948 

0«enpations  sahjeet  to  licensing 
poww,  959-961 

Ooenpation  tax  as  double  taxation, 
966 

Ooenpation  tax  diatinguisfaed  from 

license  fee,  960 
Occupation  tax  graded  by  amount 

of  baaineas,  956 
Occupation  tax,  poww  to  impose, 

948 

Becorexy  of  tax  illegally  imposed, 
950 

ReprcBentation  as  essential  to  exer- 

'cise  of  tax,  944 
Sale  of  oonanodities  distingnisbed 

from  tax,  943 
TJniformity,  948-W 
Unif  onnify  in  ease  of  lieeue  tax, 

955 

Volnntaiy  poynmt  of  illegal  tax, 

950 

Taxpayers'  actions  — 
Concnrrenee  of  legal  indebfce&iess, 
UfiS 

Equitable  retief,  1163 
Clagal  issuance  of  bonds,  1030 
Illegal  letting  of  eontsacts,  1068 
BecoTery     of  miaappfopriated 
funds,  1167 
Tel^apb  and  telephone  poles,  li- 

eeoise  fee  fnr  oreetion,  973. 
Telegraph   oompanifle,  lioanse  re- 
quired, 961  ' 
Territoiy  as  easeBtial  to  mnMipa]- 

ity,  688-689 
Theatres,  see  Amusementa 
Tidal  lands,  ownership,  1145 
Tobaeeo  smoking  in  public  plaoes, 

power  to  prohibit,  646,  858 
Toll  roads,  municipal  aid,  712 
Tort  liability  (see  also  Naisanoea; 
Streets;  Water  supply)  — 
Acts  authorized  by  law,  1083 
Acts  of  health  offloon,  1121 


MUNICIPAL    CORPOftATIONS  — 
continued. 
Tort  liability 0O«tMni«ii 
Acts  of  independmt  eootnetocs. 
1140 

Acts  of  officers  and  agents,  1139 
Acts  of  officers  having  duties  de- 
fined by  law,  1114 
Acta  of  police  department,  1119 
Acts  of  tax  ct^lectors,  1115 
Cemeteries,  n^ligent  maintenance, 
1134 

Character  or  eonstmctiott  of  pub- 
lic woi^  as  injurions  to  ia- 
dividuaJs,  1083 

Common  law  doctrine,  1081 

Death  by  wiongfiil  aet,  1136 

Discretion  involving  legtslative  or 
judicial  setion,  1083  - 

Disorderly  conduct  failun  to'sup- 
press,  1103-1105 

Fire  damage,  want  of  fire  d^Mit- 
ment,  1090 

Fires,  failure  to  provide  against, 
1116 

Impounding  animiUs  under  iUegfal 
ordinance,  1100 

Imprisonineat  under  illegal  judg- 
ment, 1099-1100 

Injuries  inflicted  under  legislative 
authority,  1086-1089 

Injuries  to  real  estate,  1112 

Maritime  torts,  1136 

Mai^et  houses,  construetion  and 
maintenance,  1134 

Misfeasance  of  officers,  3101 

Officers,  acts  of,  1101 

Ordinances,  enaoting,  oifonnng, 
etc.,  1083 

Public  buildlnga  in  dang«roai  etm- 
atipn,  1122-1126 

State  control  of  local  affun,  1114 

Ultra  vires  acts,  1137 

Unlawful  acts  authorised  by  mu- 
nicipal govemmeot,  1083 

Water  departmoity  neg^gmoe  of 
employees,  1130 

Wharves,  constmetion  and  aain- 
tenance,  1134 
Town  clerk,  liaUlitiy  for  aeti  of, 

1114-1115 
Town  defined,  693-604 
Township  defined,  696 
Trade,  see  Occupations 
Trade,  solidtatiMi  on  public  omvey- 

•noes,  854 
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MUNICIPAL    CORPORATIONS  — 

continued. 
I'rade  unioDS,  aee  Labor 
Treasurer  — 

Illegal  transfcor  of  bonds,  1115 

Powers,  1039 
Trees  — 

Cutting  down  diaeaaed  trees,  877- 

878 

Proteotion  as  within  ptidioa  povar, 
829 

Shade  trees  as  musaae^  850  ■ 

Trusts — 
Qift  to  mnnieipaUt?  in  tenst  as 

perpetuity,  777 
Mnnicipal  and  nonmnnidpal  pnz^ 

poses,  778 
Power  to  act  as  tmstee,  777 
Fvaparty  held  in  trait  hf  nnnuei- 
pality,  706 
TabOTcuIous  eowi^  stannuury  killing, 
865 

Twofold  fthaTHntar  of  moniApal'  tar- 

porations,  697 
Ultra  vires  — 

Contracts.  1061-1063 

Tort  liability,  1137 
Unions,  see  Labor 
United  States  courts  — 

Jurisdiction  of  action  on  mnmei- 
pal  bonds,  1033 

Handamus  to  eofores  jvdgBiait, 
1052 

State  decisions  as  to  validify  of 
bonds,  effect,  1034 

Universities  and  coll^fe,  pnhiUtion 
in  college  towns,  746 

Unlawful  acts  authoriiSed  by  munici- 
pal government,  liability,  1083 

Vaccination,  see  Health 

Yogetation,  limiting  growth  as  with- 
in police  power,  820 

Vehielea  (see  also  Streets)  — 
liemsisg  drivmj  960 
B^gulation  of  nse,  846-848 

Venue  of  actions  against  nraniei- 
palities,  1049 

Vifiage  defined',  69S 

Veterans  preference  acts  applied  to 
muttieipaiities,  755 

Wages  of  employees  regolated  by 
statute,  767 

War  bounties,  power  to  pay,  728 

Warrants,  see  Bonds  and  mttants 


MUNICIPAL    COBP0BATION6  — 
continued. 
Waters  — 
Boundary  of  mnnidp^ty,  699 
BridgsB,  obetmcting  stream,  1093 
Control  of  waterways,  862 
CubraKts,  insufSciency,  1093 
Diversion  of  natural  stream  into 

artificial  channel,  1005 
Drawbridges     over  navigable 

stveama,  862 
Failure  to  dean  out  bed  of  streasa 

within  eorpovate  limita,  1069 
Fishmg,  power  to  mgnlaba,  852 
Obstruction   of   natural  water- 
courses, 1093 
Property  in  tidal  lands,  1146 
Removal  of  itoating  structures, 
67»-880 

Swamp  lands,  faihm  to  drain, 

.  1090-1001 
Water  supply  — 
Appropriation  of  private  waters, 
1096 

Appropriation  of  public  water- 
course, 1096 

Charges  for  water  as  tax,  944 

Establishment  (rf  waterworks  as 
proprietary  function,  764 

Fwni^ing  water  as  pfOftrietary 
function,  1130 

Lnposing  liability  on  water  com- 
pany for  deficiency  of  water 
causing  loss  by  fire,  7% 

bjnry  to  real  estate  by  oonstmo- 
tion  of  waterworks,  1006 

Insufficient  water  supply  in  mn- 
nimpal  build^,  1090 

Lease  of  municipal  waterworits, 
860 

Pipes  in  streets,  negligent  con- 
struction, 1006 
Power  of  munieipaKtrf  to  provide, 

717-718,  788-790 
Rate  regulation,  860 
Sewer    construobon  interfeiuig 
with  water  pipes^  reimbursement 
of  water  oompany,  1067 
Waterworks,  see  Water  supply 
Weapons,  d^eharge  of  fircanns  pio> 

hibited,  833 
Weeds  as  nuisanees,  829 
Weights  and  measures,  r^^Tati<tt 

under  police  power,  663 
Wdfare  of  pnbfie  as  witiiin  police 
power,  798 
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HUNIOIPAL    CORPORATIONS  — 

continued. 
Whan-es,  negligence  in  eonstrnction 

and  managBihent,  1134 
Wharves,  power  to  erect,  788 
Wires  in  streets,  see  Streets 
Witnesses,  eredibiHty  as  affected  by 

eonvietion  for  Tiolating  ordinance, 

871 

Women,  sales  of  liquor  to,  prohibit* 
ed,  840 

Wra^  and  labor,  implied  eontraot 

to  pay  for,  1061 
Workhouses,  n^ligent  maintenance, 

U25 

Woi^men's  ocHupensation  acts  ap- 
plied to  mnnicipalities,  725 

MUTUAL  BSNBFIT  BOOIBTIES  — 

Actions  — 

'  Ccnnp^iig  levy  of  asseaament, 
1319 

Domicil  of  society  as  eontrolling 

jnrisditition,  1318 
Juriadiution,  1318 
limitation  of  time  to  sue,  1317 
Measure  of  recovery,  1320 
Parties,  1317 
Admission  of  members,  1236 
Agc-ncy  of  members  inter  se,  1266 
Agency  of  anbordinate  bodies,  1^0 
Agents,  see  OfScers  and  committdea 
Appeals,  aee  Tribunals  of  order 
'Appellate  jnrisdietionj  see  Superior 

and  subordinate  bodies 
Appointment  of  ofBcera,  1214 
Articles  of  incorporation,  aee  Or- 
ganic lav  and  intemu  govern- 
ment 

Assessments,  see  Does  and  aaaeaa- 

rcents 

Assignment  of  certificate  of  member- 

^p,  1268 
Bastun  cMld  be  member  as  bene- 

floiaiyjjl282 
Benefiinanes  ^  ^ 
Adult  dfaildreb  as  members  of 

family,  1284' 
Amendment  of  by-lawa  as  affect- 
ing rights,  1212 
Brouier  as  member  of  family,  1284 
Brother-in-law  aa  member  of  f  ami- 
■    ly,  1284  ' 
BroUier  of  memba  aa  dependent, 
1282 

Changing  beneficiaries,  1292-1300 


IfUTUAL   BENEFIT  SOCIETIES 
—  conttiiued. 
Beneficiaries  < —  eontinued. 
Children  as  membera  of  family, 
1284 

Children  of  member  aa  dependenta, 
1282 

Credittn:  of  member  as  dependent, 

1282  • 
Daughter-in-law  aa  member  of 

family,  1284 
"Dependents,"  1282 
Deaignation,  1279 
Designation^  change  of  rulespl212 
Divorced  wife  as  dependent,'  1282 
Divorced  wife  '  aa  member  of 

family,  1284 
Eligibility,  right  to  question,  1288 
Eligibility  to  designation  general- 
ly, 1279-1282 
"Family"  of  member,  1284 
Family,  persons  constituting,  1284 
Father  as  number  of  family,  1284 
Fianc^  of  membelr  as  depeodent, 
1282 

niemtimato  child  as  beneflciarv, 
1582 

"Immediate  family,"  1286 
Insurable  interest  as  essential, 
1287 

Luidlady  of  member  as  dependent, 
1282 

Member's  right  to  designate,  1279 
Mode  of  deaignation,  1289 
Mother  aa  member  of  family,  1284 
Mother  as  dependent,  1282 
Mother-in-law  as  member  of  fami- 
ly, 1284 

Persons  who  may  be  designated, 

generally,  1279-1282 
"Relations,"  1285-1287 
Revocation  of  appointment,  1300 
B^t  to  qnestion  eligibiHfy,  1288 
Savant  of  member  as  dependent, 

1282 

Giater  aa  member  of  family,  1284 
Sister  as  depesdei^  1282 
8ister4n-law  «  amUtm  of  fami- 
ly, 1284 
St^father  as  depeodsnt^  1283 
Ste^^orent  aa  membcor  of  family, 

ViUiflity  of  dengnation,  1290- 
1292 

Waiver  of  objections,  1288-1289 
Wifto  as  member  of  family,  1284 
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MUTUAL  BENEFIT  SOGI£TIES 
'  — eontinMed, 
BenefieiaziflB  —  continued. 
Wife  of  member  as  depeadent, 
12S2 
Benefits  — 
Conduct  as  ground  of  forfeiture, 
1271 

Creditors'  right  to  reoeive,  1310- 
1312 

Designated  beneficiary  not  quali- 
fied to  tabes  1312 

Ezecutora    and  administrators, 
right  to  receive,  1310-1312 

Forfrature  of  right  to  benefits, 
1270-1271 

Liability  of  society  to  pay  benefits, 
1306-1300 

Persons  ent^ed  to  death  benefits, 
1309 
Brother — 

Beneficiary,  1282 

Member  of  family,  1284 
Brother-in-law  as  member  of  family, 

1284 

By-laws,  see  Organic  Law  and  in- 
terna! government 
Certificate  of  membership  — 
Assignment,  1268 
Forfeiture   for   nonpayment  of 
dues,  self^ecDting  provisions, 
1272 

Forfeiture  of  rigbt  to  benefits, 
1270 

Self-executing    provisions,  for- 
feiture for  nonpayment  of  dues 
and  assessments,  1272 
Change  of  beneficiaries  — 

Compliance  with  prescribed  mode, 
1296-1300 

Consent  of  beneficiary  to  change, 
necessity,  1294 

Constitution  and  by-laws  as  r^fu- 
lating  right,  1292 

Mode  of  making  change  1295- 
1396 

Right  to  change,  1292 
Charities  -distinguished,  1182 
Charter,  see  Oi^^ie  law  and  in- 
ternet government 
Children  of  members  as  beneficiaries, 
1282 

Commitees,  see  Officers  and  oom- 
mittees 

Consolidation  of  sodetieB.  1189 


MUTUAL  BENEFIT  SOCIETIES 
—  eontintud. 
Contracts — 
Coiustitation  and  faj-4aws  as  part 

of  contract  of  membership,  1265 
Enforcem^it  of  contnctnal  ri^ts 

of  members,  1266 
Membership  contraots  u  ocmtrol- 

ling  rights,  1265 
Ultra  vires  as  defanae  to  oontEaot 

liability,  1314 
Cotttraet  of  manbemhip,  aee  Organie 

law  and  internal  government 
Courts- 
Interference  with  internal  manage- 
ment of  society,  1225-1234 
Prohibition   of  resort   to  civil 

courts,  1231 
Ranatateme«t  d£  anelied  me» 

hers,  1253 
Resort  to  conrts  to  enforce  eon- 

tractual  and  property  rights, 

1266 

Creditor  of  monber  as  bsneficiary, 

1282 

Creditors*  right  to  receive  payment 
of  benefits,  1310-1311 

Custom  of  receiving  delinquent  pay- 
ment of  assessments,  1274 

Damages,  wrongful  expulsion  of 
member,  1252 

Daugbter-in-law  as  member  of  fami- 
ly, 1284 

Death  of  member  as  affecting  or- 
ganization of  society,  1188 

Death  benefits,  see  Benefits 

Definition,  1178 

Dependents,  see  Beneficiaries 

Designation  of  beneficiaries,  see 
Beneficiaries 

Dissolution  — 
Distribution  of  assets,  1322 
Incorporated  associations,  1321 
Property  rights  of  members,  1267 
Receivers,  appointmoit,  1322 
Reversion  of  realty  of  inoorpwat- 

ed  association,  1324 
Voluntary  aasomationa,  1320 

Distinctions  — 

Charities  distii^ished,  1182 
Insurance  companies  distinguiiAed, 
1183 

Distribution  of  assets  on  dissolutira, 
1322 

Divorced  wife  as  member  of  family, 
1284 
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ICUTUAL  BENEFIT  SOCIETIES 
—  continued. 

Divorced  wife  of  member  aa  bene- 
ficiary, 1282 

Domieil  of  society  aa  eontrolling 
jurisdietion,  1318 

Dninkenness   and   debauchery  as 
ground  of  expulsion,  1248 

Dues  and  assessments  — 
Acceptance   of   overdue  assess- 
ments, 1277 
Action  to  compel  levy,  1319 
Agents  for  collection,  1257 
Check  in  payment,  1257 
Checks  in  payment  of  assesamoits, 
1260 

Civil  liability  for  nonpayment  of 

assessments,  1263-1265 
Collector's  powers,  1257 
Custom  of  receiving  delinquent 

payments,  1274 
Delinquency  in  payment,  1257 
Delinquent  payments,  custom  of 

receiving,  1274 
Equitable  remedy  to  compel  levy 

of  assessment,  1319 
Extension  of  time  of  payment, 

1276 

Fines  for  nonpayment,  1258 
Foreign  society,  validity  of  assess- 
ment, 1263 
Forfeiture  of  beneftts  by  nonpay- 
ment, 1271 
Forfeiture  of  membership  for  non- 
payment, 1248,  1258 
Forfeiture  of  membership  for  non- 
pa}rment,    self -executing  pro- 
visions of  certificate,  1272 
Increase  of  assessments,  1211 
Levy  of  assessments,  1259-1263 
liability  of  members,  1257 
Mailing  notice  of  assessment,  1262 
Manner  of  payment,  1257,  1260 
Mode  of  levy  of  assessment,  1261 
Nonpayment,  effect,  1258 
Notice  of  levy,  1261 
Notice  to  pay,  1257 
Notice  to  pay  as  waiver  of  for- 
feiture for  nonpayment,  1276 
Payment  enforced  by  expulsion, 
1248 

Payment  to  agent,  1257 
Rejection  of  preferred  payments, 
1275 

Specific  performance  to  compel 
levy  of  assessmBnte,  1919 
K  C.  L.  Vol.  XIX.— 89. 


MUTUAL  BENEFIT  SOCIETIES 
—  continued. 
Dues  and  assessments  —  contimied. 
Suspension  for  nonpayment  of  as- 
sessments, 1259 
Validity  of  assessment  forugn 

society,  1263 
Void  expulsion  as  exensing  non- 
payment, 1275 
Election  of  officers,  1214 
Eligibility  to  membership,  1238 
Executors  and  administrators,  rigbt 

to  receive  benefits,  1310-1312 
Expulsion  of  members   (see  also 
Suspension  of  members)  — 
Conduct  causing  dissension,  1248 
Criticising  officers  of  society,  1249 
Damages  for  wrongful  expulsion, 
1252 

Drunkenness  and  debauchery,  1248 
Enforcing  payment  of  dues  and 

assessments,  1248 
Fighting,  1248 
Orounds,  1247 

Mandamus  to  compd  reinstate- 
ment, 1254-1255 

Nonpayment  of  assessments  as 
excused  by  void  expulsion,  1275 

Notice  of  proceeding,  1251 

Physical  condition  as  ground,  1247 

Power  to  expel,  1246 

Procedure,  1249 

Prohibited  oecupations  aa  eronnd, 

1248 

Recourse  to  courts  for  reinstate- 
ment, 1253 

Reinstatement  of  expelled  mem- 
ber, 1253-1256 

Religioiii^  belief,  loss  of,  as  ground 
of  expulsion.  1247 

Slander  of  fellow  members,  1246 

Sunday  trial,  1250 

Trial,  1249-1251 

Violation  of  rules  and  ronilations. 
1247 

Wrongful  expulsion,  damages, 
1252 

Expulsion  of  subordinate  bodies, 
1223 

Family,  sec  Beneficiaries 
Father  as  member  of  family,  1284 
Fian<^  of  merobor  as  beneBdary, 
1282 

Fighting  as  ground  of  expelling 
member,  124S 
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MUTUAL   BENEFIT  SOCIETIES 

—  continued. 
Fines  for  nonpayment  of  does  and 

assessments,  1258 
Forfeiture,  see  Certificate  of  mem- 
bership; Members;  Organic  Law 

and  internal  government 
Husband  and  wife,  see  Beneficiaries 
Illegitimate  child  of  membor  as 

beneficiary,  1282 
Incorporated  associationsr  dissoln- 

tion,  1321 
Incorporation,  see  Organization 
Infants,  eligibility  to  membenbip, 

1238 

Initiation  ceremonies,  injuries  caused 

by,  liability,  1315 
Injunction  against  wrongful  use  of 

name,  1305 
Insurable  interest  in  beneficiaries, 

1287 
Insurance  — 

Applicability  of  insurance  laws  to 
benevolent  societies,  1185 

Benevolent  societies  distinguished 
from  Insurance  companies,  1183 
Insurance  features  managed  by  su- 
preme body,  1219 
Insurance  money,  see  Benefits 
Kin   eligible   as   beneficinhes,  see 

Beneficiaries 
Liability   of  society,  see  Powera, 

rights  and  liabilities  of  society 
Libel  and  slander,  liabilitv  of  society, 

1315 

Limitation  of  actions,  1317 

Local  lodges,  see  Superior  and  sub- 
ordinate bodies 

Lodges,  see  Superior  and  subordi- 
nate bodies 

Mailing  notice  of  assessmoit,  suffi- 
ciency, 1262 

Mandamus  to  compel  reinstatement 
of  expelled  member,  1254-1266 

Mandamus  to  compel  reinstatement 
of  member,  1226 

Meetings  held  outside  state  of  in- 
corporation, 1303 

Members   (see  also  Certificate  of 
membership;  Dues  and  assess- 
ments; Expulsion  of  members; 
Suspension  of  members)  — 
Admission,  1236 
Agency  inter  se,  1256 
Charter  as  part  of  contract  of 
membershipi  1190 


MUTUAL  BENEFIT  BOGIETIBS 
—  continued. 
Members  —  continued. 

Constitution  and  by-laws  as  part 
of  contract  of  membership,  1265 
Contract  of  membership  as  con- 
trolling rights,  1265 
Contractual  rights,  enforcement  in 

civil  courts,  1266 
Designation  of  beneficiaries,  1279 
Exclusion  from  membership,  1239 
Exhaustion    of   remedy  vithin 

society,  1226 
Expulsion,  1246 
Infanta  as  eligible,  1238 
Injuries  received  in  initiation  cere- 
monies, 1315 
Liabilities,  1256 

Mandamus  to  eompel  reinstate- 
ment, 1226 

Property  rights,  enforcement  in 
civil  courts,  1266 

Right  to  property  and  benefits  of 
society,  1267 

Suspension  of  members,  1240 

Vested  rights  as  affected  by  amend- 
ment of  charter,  1190 

Waiver  of  forfeiture  of  member- 
ship, 1276-1279 

Withdrawal  from  membership, 
1239 

Merger  of  societies,  1189 
Mother  as  member  of  family,  1284 
Mother-in-law  as  member  of  family, 
1284 

Mother  of  member  as  benefleiarr, 

1282 
Name  — 

Injunction  against  wrongfnl  use 
of  name,  1305 

Right  to  choose,  1306 
Nature  of  associations,  IITO 
Notice   of  expididon  prooeedings, 

1151 

Ofilcers  and  etnnmittees  — 
Appointment,  12L4 
Autborify  to  waive  forfatnre, 

1278 
Duties,  ete.,  1216 
Election,  1214 

Liability  of  society  for  (d&oei^ 

acts,  1316 
Powera,  1216 
Removal,  1216 
Suspension,  1215 
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UUTUAL  BENEFIT  SOCIETIES 
—  continued. 
Organic  law  and  internal  govern- 
ment (see  also  Superior  and 
snborduiate  bodies;  Tribunals 
of  order)  — 
Amendment  of  by-lavs,  Talidity, 
1204 

Amendment  of  charter,  1200 
Amendment  of  charter  as  affect- 
ing vested  rights,  1100 
Aaseesments,  increase,  1211 
By-laws,  construction,  1196 
By-laws,  mactment,  1192-1194 
By-laws,  force  and  effect,  1198 
By-laws,  TaUdity,  1194 
By-laws,  validity  of  amendments, 
1204 

Charter,  amendment  or  repeal, 
1200 

Qiarter  as  basis  of  organic  law, 
1190 

Charter  as  part  of  contruet  of 

membership,  1100 
Committees,  1214^1217 
Constitution  as  part  of  organic 

law,  1191 
Constitution  distinguished  from 

charter,  1191 
Constitution,  effect  as  contract, 

1191 

Constitution,  functions,  1192 

Construction  of  charter,  1190 

Creation  of  new  conditions  of  for- 
feiture, 1209 

Delation  of  power  to  enact  by- 
laws, 1193 

Jurisdiction  of  tribunals  within 
order,  1224 

Officers,  1214r-1217 

Reasonableness  of  unendment  of 
by-laws,  1205 

Bepeal  of  charter,  1200 

Beservation  of  power  to  amend 
oharter,  1202-1204 

Retroactive  effect  of  amendment, 
constitution  and  by-laws,  1213 

Superior  and  subordinate  bodies, 
1217 

Usages  and  customs  in  construc- 
tion of  constitution,  1192 

Vested  rights  as  affected  by  amend- 
ment of  charter,  1190 

yested  rights  as  impaired  by 
amendment  of  by-laws,  120&- 
1209 


MUTUAL  BENEFIT  SOCIETIES 
—  continued. 
Organization  (see  also  Superior  and 
subordinate  bodies)  — 
Articles  of  incorporation,  1190 
Death  of  member  as  affecting  or- 
ganization, 1188 
Incorporation^  1187 
Mode  of  oiguiization,  1137 
Status  of  unincorporated  societies, 
U86 

Superior  and  subordinate  bodies, 
1217 

Voluntary  associations,  1187 

Origin,  1179 

Parties  to  actions,  1317 

Partnership  character  of  unincor- 
porated societies,  1188 

Partnership,  members  not  tiable  as 
partners,  1256 

Payment,  see  Dues  and  assessments 

Ph^cal  condition  as  ground  of  ex- 
pulsion, 1247 

Powers,  ri^ts  and  liabilities  of 
society 
Acts  of  officers,  1316 
Benefits,  liability  to  pay,  130G- 
1309 

Ccmstitution  and  by-laws  as  de- 
termining powers,  1301 
Contract  of  memb^hip  as  fixing 

rights  and  liabilities,  1301 
Liabilities,  1306-1317 
Meeting^  outside  state  of  incor- 
poration, 1303 
Name,  right  to  diooae,  1305 
Personal   injuries   in  initiation 

ceremonies,  1315 
Plea  of  ultra  vires  to  contractual 

liability,  1314 
Property  rights  in  general,  1304 
Slander  of  member,  1315 
Statutory  regulation,  1302 
Tort  Uability,  1314,  1315 
Property  — 

Acquisition  of  property,  1304 
Disposal  of  property,  1304 
Enforcement  of  property  rights 

in  civil  courts,  1266 
Members'  ri^ts  to  property  of 

society,  1267 
Protection  in  rights  of  property, 
1304 

Reversion  of  realty  on  dissolution, 
1324 
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MUTUAL  BENEFIT  SOCIETIES 
—  continued. 

Properly  —  continued. 
Suspended  lodges,  rights  as  against 

grand  lodge,  1304 
Transfer  of  property,  1304 

Property  rights,  see  Superior  and 
subordinate  bodies 

Purpose  of  benefit  societies,  1180 

Receivers,  appointment,  1322 

B^ulation  of  membership,  see  Ex- 
pulsion of  members;  if  embers; 
Suspension  of  members 

Beinstatement  of  expelled  members, 
1253-1256 

Beinstatem^t  of  suspended  mem- 
bers, 1244-1246 

Relations,  see  Beneficiaries 

BeUgioiu  belief,  loss  of  as  ground 
of  expulsion,  1247 

Removal  of  officers,  1215 

Res  judicata,  decision  of  tribunals 
of  order,  1234 

Retroactive  effect  of  amendments  to 
constitution  and  by-laws,  1213 

Revocation  of  appointment  of  bene- 
ficiary, see  Change  of  beneficiaries 

Rights  of  society,  see  Powers, 
rights  and  liabilities  of  society 

Rituals  and  ceremonies,  see  Su- 
perior and  subordinate  bodies 

Rul^  and  r^ulations,  violation  as 
ground  of  expulsion,  1247 

Servant  of  member  as  benefleiary, 
1282 

Sister  as  member  of  family,  1284 
Sister-in-law  as  member  of  family, 
1284 

Sister  of  memlwr  as  beneficiary, 
1282 

Slander  of  fellow  members  as 
ground  of  expulsion,  1248 

Status  of  unincorporated  societies, 
1188 

Step-parent  as  member  of  family, 
1284 

Subordinate  bodies,  see  Superior 

and  subordinate  bodies 
Sunday,  holding  trial  of  member  on, 

1260 

Superior  and  subordinate  bodies  — 
Ageney  of  subordinate  bodies, 
1220 

Appellate  jurisdiotion  over  in- 
ferior bodies,  1219 


MUTUAL   BENEFIT  SOCXBTIBS 

—  continued. 
Superior  and  subordinate  bodies — 

canlinued. 

Auttiority  of  local  lodge  to  waive 

forfeiture,  1278 
Composition,  1217 
Expulsion  of  subordinate  bodies, 

1223 

Insurance   feature   managed  by 

supreme  body,  1319 
Membership   of  superior  body, 

1219 

Organization,  1217 
Powers,  1218 

Property  rights  inter  se,  1221 

Revocation  of  lodge  charter,  ef- 
fect on  property  rights,  1222 

Rituals  and  ceremonies,  power  to 
prescribe,  1219 

Suspension  of  subordinate  bodies, 
1223 

Survival  of  right  to  reinstatemfflit, 

1246 

Suspension  of  members  (see  also 
Expulsion  of  members)  — 
Effect  of  suspension,  1240 
Grounds  of  suspension,  1240 
Nonpayment  of  assessments,  1269 
Notice  of  proceeding,  1241 
Power  of  suspension,  1240 
Procedure,  1241 

Reinstatement  of  suspended  mem- 
bers, 1244r-1246 
Survival  of  r^;bt  to  reinstate- 
ment, 1246 
Waiver  of  right  to  sniroend,  1242 
Suspension  of  ofScers,  1216 
Suspension  of  subordinate  bodies, 
1223 

Tort  liability  of  society,  1314,  1315 
Tribunals  of  order  — 
Appeals  from  one  tribunal  to 

another,  1228 
Decisions  as  res  judicata,  1234 
Determinatiofa  of  property  rights, 

1225 
Discipline,  1224 

Exhaustion  of  remedies  within 

society,  1226 
Management,  1224 
Polity,  1224 

Recourse  to  civil  conrts,  1225- 
1234 

Ultra  vires  as  defense  to  contract 
liability,  1314 
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MUTUAL  BENEFIT  SOCIETIES 

—  continued. 
Unineorporated    assoeiatioiu,  £»• 

solution,  1320 
Vested  ligLts,  see  Orf^ie  Law  and 

internal  government 
Voluntary  assodations,  dissolution, 

1320 

Waiver  of  forfeiture  of  member- 
ship, 127C-1279 
Wife  of  member  as  beneficiaiy,  1282 

NAMX  — 

Abbreviations,  1330-1331 
Assumed  names,  1333 
Change  of  name,  1332 
Christian  name,  1327 
Corruptions,  1330-1331 
Deanition,  1325 
Derivations,  1330-1331 
Descriptive  words,  1331 
Evidence  as  to  idem  sonans,  1336 
IHetitions  names,  1333 
Idem  sonans,  1334-1338 
Identity  of  name,  presumption  from, 
1332 

Initials,  1328-1330 
"Junior"  as  word  of  description, 
1331 

Letteis   prefixed   to   surname  as 

christian  name,  1330 
Middle  name,  1328 
Presumption  from  identity  of  name, 

1332 

Proper  name,  1327 
Records,  doctrine  of  idem  sonans, 
1336 

Service  of  process,  doctrine  of  idem 

sonans,  1335 
Suffixes,  1331 
Surname,  1326 


HE  EXEAT « 

Abolition  of  writ,  13^ 
Accounting  proceedings,  1346 
Affidavit  to  support  application, 

1349-1350 
Alimony  suits,  1345 
Application  for  writ,  1348 
Bond  of  complainant,  1350 
Bond  required  of  defenduit,  1351- 

1352 

Claim  to  support  vrit,  1344 
Commeneement  of  suit  as  prerequi- 
site, 1343 
Concurrent  jnriadiotion,  1345 
Debtor  as  subject  to  wot,  1343 
Departure  &om  stat^  prevention, 
1343 

Discharge  of  writ,  1352 
Discretion  as  to  granting  writ,  1347 
Divorce  suits,  1345 
Execution  of  writ,  1351 
Executor  or  administrator  as  rab- 

ject  to  writ,  1343 
Formalities  incident  to  use  of  writ, 

1348 

Functions  of  writ,  1340 
Qamisbee  as  subject  to  writ,  1343 
History  of  writ,  1340 
■  Issuance  of  writ,  1350 
Jurisdiction,  1342 
Liquidated  claim  as  essential,  1347 
Maturity  of  claim  as  essential,  1347 
Nature  of  claim  to  support  writ, 
1344 

Nature  of  writ,  1340 
Persons  subject  to  writ,  1343 
Security   required   of  defendant, 
1361-1362 
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